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Foreword 

Collaborative law's existence in Texas began with two quests at the end of the 
last millennium and a third quest at the beginning of this one.  

My law partner at the time, John McShane, was on a quest to find a better way to 
practice law. This was 1999, and his search led him to a conference on therapeutic 
jurisprudence in Scotland. Although his mission was broader than one for only family 
law, one of the presentations at the conference was by California lawyer Pauline 
Tesler on the topic of collaborative divorce. John was impressed both with Tesler and 
the concept of this new process for handling divorce matters, and he told me about it 
on his return to Dallas. I took it from there and found a training in San Francisco (by 
Tesler and Minnesota lawyer Stuart Webb), and John and I went on the next quest at 
the end of 1999 to learn about this process.  

The training was excellent, and we were sold. On the flight back, we developed 
the idea to create a nonprofit organization to train professionals (lawyers, mental 
health professionals, and financial professionals) to handle family law disputes in 
what was called either "collaborative law" or "collaborative divorce" at the time.  
Although the San Francisco training was multidisciplinary, we were very concerned 
that it was too expensive and too complex for a new concept in Texas. So, we decided 
to start by providing trainings in the simpler collaborative law concept (as originally 
created by Webb), which was basically two attorneys representing two parties, with 
the support of other professionals when needed. The "Texas Model" today is much 
different, as you'll see from this book. We have continued to use the term collabora
tive law in Texas, but it would probably more appropriately be called "collaborative 
practice," with the large scale adoption of the multidisciplinary model described in 
this book.  

That nonprofit we started is now the Collaborative Law Institute of Texas, which 
was our third quest that came at the beginning of the millennium. We were lucky that 
a number of leaders in family law practice in Texas immediately supported the Insti
tute, both as board members of the Institute and practitioners of collaborative law.  
The first training was in January of 2000 at the Melrose Hotel in Dallas. That training, 
in my opinion, began a sea change in the way family law is practiced in Texas. I saw 
strong litigators with tears of joy in the hallway on the break, calling their spouses and 
saying, "I see now how I can continue to practice law!" 

The fact that this book exists is a major comment on how far collaborative prac
tice has come in Texas. It also shows the depth and breadth of the practice of the col
laborative process in Texas, which has become a much admired model to the rest of 
the country and the world. While this book is a must-have for collaborative practi
tioners in Texas, because of the popularity of the "Texas Model" around the world, I 
believe it will be distributed much more widely.

xvii



This book covers both the nuts and bolts and the philosophical underpinnings of 
collaborative law, as it is practiced by most practitioners in Texas. It is helpful not just 
for attorneys, mental health professionals, and financial professionals who want to add 
collaborative law to their practices, but also for experienced collaborative profession
als who want to see the latest thinking about the practice of collaborative law in Texas.  

The authors include elder leaders of collaborative law in Texas (including three 
ex-chairs of the Collaborative Law Institute of Texas), as well as some second- and 
third-generation leaders of the movement here.  

There has been a parallel movement to bring collaborative law into civil and 
commercial disputes in Texas, and the leaders of that movement provide the latest 
information about the history and expected future of that practice.  

Finally, I have to give great credit to my friend and former Dallas attorney Gay 
Cox for her contribution to the collaborative law process in Texas. After the training 
in San Francisco, Gay was one of the first people I called to share my excitement 
about this process. I'll never forget her enthusiasm as we discussed collaborative law 
and the possibilities for it in Texas. She was on board right away. I don't believe that 
anyone could disagree that, without Gay, the process, the forms, the clients' protec
tions, and the professionals' protections would not be anywhere near as advanced as 
they are today. And, without Gay, the "Texas Model" would not be the envy of many 
collaborative practitioners in the world. Unfortunately, we lost Gay in a tragic acci
dent in 2013. In my view, this book is a tribute to her life and her dedication to the 
development of the collaborative law process in Texas. . . and really, because of the 
impact the Texas forms, checklists, and procedures have had outside of Texas, she had 
a huge impact on collaborative law, collaborative practice, and collaborative divorce 
around the world.  

Enjoy the book! 

Larry Hance 
Dallas, Texas

xviii



Introduction

Collaborative Law-Start to Finish is a straightforward, how-to book full of 
practice tips and colorful examples. This book had an unconventional beginning, for
mulated during a thunderstorm on the tarmac in Houston where I was marooned 
unable to fly home. My exit-row seat, multiple tray tables, and the floor were stacked 
with notes, articles, and yellow pads-my portable office. When word finally came 
that we could take off, I had a detailed plan for this book-designed from the ground 
up to share this exciting new process with you, whether you're new to collaborative 
law or a collaborative professional who wants to sharpen your skills.  

Our authors are experienced collaborative professionals who share their advice 
and explain how to do a collaborative case using the book's annotated forms. Caution
ary tales and ethics tips are included throughout. The book's many case examples are 
based on real cases, composites of cases, or are completely fictional; identities and 
facts are disguised for privacy.  

The book is divided into three parts. The first part, "The Collaborative Law Pro
cess," has ten chapters that are roughly chronological, although they may be read 
independently as the need arises. The second part is forms with helpful headnotes 
explaining each form's purpose and how to use it. The forms are also roughly chrono
logical, following the progression of a collaborative case and ending with a settlement 
agreement. The last part of the book contains a set of three essential documents for the 
practitioner-Stuart Webb's letter originating the collaborative law concept, the law
yers' protocols of practice, and the Texas collaborative family law statute.  

In common usage, "collaborative law" and "collaborative divorce" are often 
interchanged because the collaborative process is used primarily in divorce cases.  
However, under the Texas collaborative family law statute, the collaborative process 
is much broader than divorce. For example, an unmarried couple with a child can use 
the collaborative process when they part ways. Most of the book focuses on family 
law and divorce, but chapter 10 explores innovative applications of the collaborative 
process beyond family law.  

I have many to thank for the creation of this book: my intrepid authors who 
worked so hard, Inga Cotton for naming the book, Winnie Huff for her assistance with 
the forms, Julian N. Schwartz for introducing me to collaborative law, and Norma 
Levine Trusch for her contributions and steadfast support of the project. For helping 
me get here, a big thank you to my favorite professors at Trinity University (Texas)
Donald N. Clark, Kim R. Robertson, Richard V. Butler, Paul Myers, Allan O.  
Kownslar, and Richard J. Salvucci-who gave me a first-class education; my 
stepfather, lawyer Bill Hiscock of Coronado, California, who encouraged my legal 
writing and fostered my professional development; and lawyer Barbara Anna Kazen 
for inspiring me to leave business litigation and practice family law. A special thank

xix



you is due to Diane Morrison, TexasBarBooks senior editor, and Sharon Sandle, 
director of TexasBarBooks, for their keen advice, editing skill, and camaraderie as we 
developed this book.  

Kim M. Munsinger 
San Antonio, Texas 
14 February 2014
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Chapter 1

What Is Collaborative Law? 

Kim M. Munsinger 

Imagine a divorce process where the lawyers work together outside the court
room, conduct agreed joint discovery, and must withdraw if a settlement agreement 
isn't reached. Sounds unlikely, doesn't it? Yet, more and more of these cooperative 
divorces are done every day in Texas and around the world. They're part of a growing 
movement called "collaborative law" that's changing the way family lawyers practice.  
Collaborative law's primary purpose is to meet a couple's shared and individual goals 
while minimizing financial and emotional damage. The focus is entirely on settle
ment.  

This revolutionary process requires new procedures. At the beginning of a col
laborative case, the parties agree in writing not to take any issue to court and to nego
tiate in good faith. This written collaborative law agreement also covers discovery and 
disclosures. (See forms 12 and 13 in this book.) If a collaborative settlement isn't 
reached and the case proceeds to litigation, the collaborative lawyers must withdraw.  
This makes tactical threats of "See you in court!" by the collaborative lawyers point
less. If the collaborative process fails, the parties must hire litigation counsel to con
tinue the case. Under Texas law, the collaborative process is more than divorces and 
can be used in all title 1 and 5 disputes (marriage and parent-child matters). See Tex.  
Fam. Code 15.052(3).  

Another innovation in collaborative law is its team approach to resolving 
divorces and other family disputes. In Texas, the collaborative team typically consists 
of the two lawyers, a neutral mental health professional, and a neutral financial profes
sional who work with the couple to develop a customized settlement for their divorce.  
A case can be collaborative with only the two lawyers, but using a full team brings 
benefits. You can't have a collaborative case with one lawyer. The reason this process 
is called collaborative is that the parties, the neutral experts, and the lawyers all work 
together-"co-labor." Compare this with litigation, which is adversarial by definition.  

Collaborative law allows the couple and their team great flexibility to craft cus
tom solutions within a well-defined process with clear ground rules. The couple and 
their team meet in one or more collaborative sessions every few weeks. These collab
orative sessions aren't free-floating conversations; each session has an agenda that 
follows an overall road map to resolution. (See forms 10 and 1.) There's also a code of 
conduct to keep discussions civilized and productive between the parties. (See form 
11.) Collaborative law's overall framework promotes creative, custom solutions to 
divorce issues such as property settlements, child support, and visitation arrange-
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Collaborative Law-Start to Finish

ments. The collaborative process is a respectful, private, and efficient way to resolve 
family law matters.  

How Did Collaborative Law Begin? 

In 1989, Minnesota family lawyer and mediator Stuart Webb found himself in 
one of the ugliest litigation cases of his career. Webb said, "I had been a divorce law
yer for about eighteen years and was getting pretty sick of it. I saw what the adversar
ial court battles that were the focus of divorce were doing to my clients, and I knew 
the resulting negativity was having an effect on me, too."i1 He wanted to come up with 
a creative way to settle family disputes without all the grief and destruction, so in 1990 
he wrote a letter to a friend who was a Minnesota judge proposing a radical, new 
approach to settling family law disputes. Webb's letter to Justice Keith marks the birth 
of the collaborative law concept and is reproduced in the "Essential Documents" part 
of this book.  

In the mid-1990s, two parallel lines of collaborative work converged and created 
the collaborative team idea. Pauline Tesler, a California lawyer, had started a lawyer's 
collaborative practice group, and Peggy Thompson, a California psychologist, had 
developed a divorce coaching model that used financial and mental health experts.  
When Tesler and Thompson's work merged, an interdisciplinary team approach (i.e., 
lawyers plus additional professionals) to collaborative divorce was the result. See Pau
line H. Tesler and Peggy Thompson, Collaborative Divorce: The Revolutionary New 
Way to Restructure Your Family, Resolve Legal Issues, and Move on with Your Life 
(New York: HarperCollins, 2007). Tesler and Thompson then trained Webb and his 
Minnesota colleagues in this new, interdisciplinary model. In Texas, the interdisciplin
ary model was adapted to use a neutral financial expert and only one neutral mental 
health expert instead of a child specialist and mental health experts for each party.  

In January 2000, ten years after Webb wrote his letter, he and Tesler came to 
Dallas to conduct the first collaborative law training in Texas and taught about sixty 
lawyers how to do it. Eleven lawyers and one judge attended from Houston. These 
eleven Houston attorneys invited Webb and Tesler back for another training that year.  
Then collaborative practice groups began to form. A Houston practice group wanted 
to get a collaborative law statute passed, and they succeeded. In 2001, the Texas legis
lature passed the first collaborative law statute in the country.  

In 2011, Governor Rick Perry signed the Uniform Collaborative Family Law 
Act, Family Law Code title 1-A, which retains all of the earlier act, but is more com
prehensive. Importantly, privilege rules now apply to collaborative law communica
tion. Some highlights of the revised statute are that the clients must execute a signed 

1. Stuart G. Webb and Ron D. Ousky, The Collaborative Way to Divorce: The Revolutionary 
Method That Results in Less Stress, Lower Costs, and Happier Kids-Without Going to Court 
(New York: Hudson Street Press, 2006), xiv-xv.
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What Is Collaborative Law?

agreement to negotiate in good faith toward settlement; there are no hired guns, only 
neutral experts; there's full disclosure of all relevant information; and the collabora
tive attorneys must withdraw if a settlement isn't reached. During a collaborative case, 
the court can't set any hearings, impose discovery deadlines, or dismiss the case for 
two years.  

Having a.statute is helpful because it adds credibility to the collaborative pro
cess. More important, though, the statute allows the lawyers to do things they couldn't 
do without it such as communicate candidly with the other lawyer and the neutral pro
fessionals even without the clients present. No careful lawyer would be comfortable 
doing that without the protection of a statute.  

To support the growth of collaborative law, a statewide nonprofit organization, 
the Collaborative Law Institute of Texas, was established around 2000. T. Boone Pick
ens, the Texas oilman, provided the original seed money. Today, the Institute has 
approximately four hundred members-lawyers, financial professionals, and mental 
health professionals. The Web site for the organization is www.colablawtexas.com.  

Collaborative law continues to grow across Texas, the United States, and the 
world as an alternative to litigation for family cases. It's growing in Canada, Europe, 
Australia, and New Zealand. In addition to the statewide collaborative organization, 
there's an international collaborative group, the International Academy of Collabora
tive Professionals; its Web site is www.colaborativepractice.com.  

Collaborative Law's Three Defining Principles 

Three defining principles distinguish collaborative law from typical divorce and 
family law litigation: (1) nobody goes to court except for the formalities; (2) the pro
cess relies on transparency and cooperative joint discovery, and (3) settlement discus
sions use interest-based negotiation instead of positional bargaining.  

Process Happens Outside the Courtoom. The most important and unusual 
defining principle is that the parties agree in advance in writing that they won't take 
any issue to court while they're engaged in the collaborative process. According to 
Houston collaborative lawyer Norma Levine Trusch, "Just entering into an agreement 
not to threaten to go to court changes everything." Because the lawyers can't use trial 
tactics to force agreements, the lawyers and clients are more invested in settlement 
and working through their differences.  

Transparency and Cooperative Joint Discovery. Another important feature of 
the collaborative law process and its second defining principle is that it's transparent.  
Professional privileges still exist, but there's an agreement to informally exchange all 
relevant information and update any information that has changed. Instead of extract
ing information from the opposing party through expensive, stressful depositions or 
voluminous discovery, everyone agrees to informally exchange all the relevant infor
mation and answer even the hard questions. For example, one difficult, but relevant,
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question would be to ask if one of the parties had an affair. This needs to be answered 
truthfully, but the approach taken will vary with the circumstances of the case.  

Case Examples: How to handle transparency when there's an affair.  

" The wife wanted acknowledgment by the husband in the collaborative ses
sion that he had an affair (three, actually). He did acknowledge the affair in 
the session. The neutral mental health professional felt this made sense and 
would be helpful for the wife's emotional closure.  

- The husband knew his wife had an affair (she was living with her lover), but 
this was never discussed in the collaborative session because it would only 
cause more upset. The neutral mental health professional advised against 
bringing up the subject of infidelity in the collaborative session because it 
would be harmful to the collaborative process in this case.  

- A potential client was attracted to collaborative law because of its privacy.  
When the attorney explained to her that discovery was informal, but an affair 
would have to be disclosed, she decided a collaborative divorce was not for 
her.  

What the neutral mental health professional and neutral financial professional do 
is transparent, too, and any information they discover or work they do is available to 
both parties. The mental health professional isn't providing counseling, so there are no 
counseling records at issue. Instead, the mental health professional helps the clients 
communicate in and outside the collaborative meetings and advises the lawyers as in 
the first two cases described above.  

Because the collaborative process is confidential, the transparency role applies 
within it only. For example, if a case were to go to litigation, the collaborative mental 
health professional and financial professional cannot be made to testify in court about 
their collaborative cases. The neutral professionals are truly neutral and their work is 
confidential.  

Exchanging information informally saves the couple money and is less stressful 
than the formal discovery process in litigation. Also, the neutral financial professional 
can work with both the husband and wife to gather and organize the financial informa
tion instead of having both lawyers do this independently, thus doubling the cost. The 
financial professional often prepares the joint inventory and appraisement with the 
lawyers reviewing the documentation in as much detail as they choose.  

Interest-Based Negotiation: Collaborative law's third defining principle is 

that settlement agreements are reached through a process of interest-based negotia
tion, which was popularized by Roger Fisher, William Ury, and Bruce Patton in their 
book Getting to Yes: Negotiating Agreement Without Giving In (New York: Penguin 
Books, 1983). Interest-based negotiation addresses a person's underlying goals and 
interests, often leading to more than one solution and, in particular, win-win solutions 
for both parties.
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Interest-based negotiation is the opposite of positional bargaining, which is com
mon in litigated divorces. Using a positional approach, a party might say, "I want the 
house." In interest-based negotiation, you look at the reasons for wanting the house, 
such as financial security or access to a good school for the children. There may be 
other ways to satisfy those goals and interests than getting the house.  

Is interest-based negotiation a weak, wimpy way to negotiate? The Harvard 
negotiation experts say no and that in fact you end up with more "marbles" for your 
client at the end using an interest-based approach. Also, deals based on trust are more 
stable. This is especially important in divorces where you don't want things to blow 
up later. Settlement discussions based on the couple's underlying goals and interests 
tend to be more productive and can result in surprising acts of generosity.  

Case Examples: Interest-based negotiation can lead to generosity.  

- The husband provided income for life for his disabled wife well above any
thing a court could order.  

- The husband provided $1.3 million to his wife when he was obligated to give 
her virtually zero due to a premarital agreement.  

- A high-earning wife provided a house and support for several years for her 
house-husband spouse until his income increased.  

What Collaborative Law Is Not 

Collaborative law is a novel and effective way to resolve family disputes, but it's 
not bargain basement law. There are obvious savings by avoiding costly courtroom 
fights and through cooperative joint discovery. In addition, having neutral experts on 
the case avoids litigation's dueling experts, but collaborative law isn't cheap. How
ever, collaborative law provides good value when you consider the custom-fitted out
comes and often improved communications between the parties after a divorce. In 
addition, children, families, and business associates are insulated from the divorce 
because collaborative sessions are private and confidential.  

As mentioned above, collaborative sessions aren't an unstructured chat. The col
laborative process has a clearly defined structure with agendas for meetings and a road 
map to move the case from start to finish.  

Collaborative law is not a fringe movement. Among the Houston lawyers at the 
beginning of collaborative law in Texas were Harry Tindall of the popular Sampson & 
Tindall's Texas Family Code Annotated published by West and Norma Levine Trusch, 
co-chair of the Texas Family Law Practice Manual published by the State Bar of 
Texas. They both currently practice collaborative law and support its growth and 
adoption in Texas.  

Collaborative law is not mediation. Mediation is assisted settlement negotiation, 
not a start-to-finish process like collaborative law. In the Texas model for mediation, a 
trained, neutral mediator helps adverse parties find common ground to settle their dis-
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pute, usually in one day. By contrast, collaborative law is nonadversarial and con
ducted in a series of joint meetings every few weeks. A collaborative divorce case 
might settle after one session, but more likely it will take longer, perhaps three or more 
sessions spaced every few weeks. Mediation rarely produces an optimum settlement 
for both parties, while collaborative law, which focuses on the goals of both parties, 
can.  

Mediation can play an important role in collaborative cases. If the parties are 
stuck in their negotiations, the lawyers can recommend a collaboratively trained medi
ator to help resolve all the issues. The collaborative lawyers are allowed to participate 
in mediation. This is a proven strategy for especially difficult collaborative cases.  

Case Example: Mediation can be helpful in settling collaborative divorces.  

- The parties could no longer be in the same room without one of them having 

a total meltdown, but we were almost done. We used a collaboratively trained 
mediator to reach a successful settlement.  

What Does a Collaborative Case Look Like? 

Before you can have a collaborative case, you need collaborative clients. Clients 
find their collaborative lawyers in a variety of ways: referrals from other lawyers, 
referrals from mental health providers, Internet searches of collaborative organiza
tions, satisfied collaborative clients, and friends. Often a couple who needs a divorce 
will already know they want to hire collaborative lawyers and will seek them out or 
ask one collaborative lawyer for a list of other collaborative lawyers. When only one 
member of a couple wants a collaborative divorce and the other member doesn't, liti
gation is their only option.  

Before a divorce client signs a collaborative family law participation agreement, 
which begins a collaborative case, the lawyer is required by statute to review certain 
matters with the client. The lawyer must discuss with the client whether the collabora
tive process is appropriate and what the risks and benefits of collaborative law are 
compared with litigation, mediation, and other ways to resolve the case. This is a man
datory informedconsent requirement. The client must be advised that going to court 
would terminate the collaborative process, the process is voluntary and can be termi
nated by the client at any time, and the collaborative lawyer may not represent the cli
ent in court in the family law matter. (See form 3 in this book.) 

The lawyer must make a reasonable investigation about whether the client has a 
history of family violence. If family violence is present, the lawyer must take certain 
measures or the collaborative case cannot proceed. (See form 4.) 

After both parties have hired their collaborative lawyers, the lawyers confer to 

select the neutral collaborative professionals to assist them as team members.  
Although the Texas model for collaborative divorce uses two lawyers assisted by a 
neutral mental health professional and a neutral financial professional, the neutral
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members are not required, as explained above. Experienced collaborative lawyers 
agree that there is great benefit in having both neutral professionals on the case.  

However, if one party is a financial professional, for example a CPA, and is 
believed to be trustworthy by the other party, sometimes the lawyers will not use a 
neutral financial professional. Also, some collaborative cases simply cannot support 
the cost of neutral professionals, so the lawyers proceed without them. Additional 
experts, say, a child expert or financial advisor, can be added as needed for specific 
cases.  

Next, the lawyers and the parties agree on a date for the first collaborative ses
sion. These sessions generally last two hours with a period of between fifteen minutes 
and one-half hour for the professionals to have a premeeting and postmeeting debrief 
without the clients present. In advance of the meeting, the clients are often provided 
with several forms to review: the collaborative family law participation agreement (to 
be signed at the meeting), the road map to resolution (overview of collaborative pro
cess), and the goals and interests worksheet (to form the basis for interest-based nego
tiations). (See forms 12, 13, 1, and 15.) It's up to the individual collaborative lawyers 
to decide which forms, if any, are provided before the first meeting.  

One of the lawyers prepares an agenda for the first collaborative session in con
sultation with the other lawyer and circulates it so everyone understands what will be 
covered. (See form 10.) The scope of the first collaborative session varies widely 
depending on the clients and the facts of the case. Some cases require only one ses
sion, and others require multiple sessions. If a neutral mental health professional is 
present, he will likely run the meeting according to the agenda, with the lawyers han
dling legal aspects. If there is no neutral mental health professional, the lawyers divide 
the agenda items as they see fit.  

Typically, a first meeting would include introducing the team and the clients to 
each other, reviewing ground rules that govern how the parties should interact with 
each other during the case, and discussing a road map that describes the steps to 
resolve the case collaboratively. The lawyers review the collaborative family law par
ticipation agreement with the clients and answer questions. The agreement is typically 
signed at this first meeting. The lawyers discuss with the clients any court filings, such 
as a petition, answer, and notification of collaborative procedures to the court.  

During the first meeting the team asks the clients about any pressing issues, such 
as temporary support, use of bank accounts, and parenting time with the children.  
Decisions about these matters are typically recorded in the minutes of the session so 
everyone can refer to them later.  

If there's time and the clients are prepared, they may begin discussing their goals 
and interests based on their answers to a form questionnaire. (See form 15.) This is a 
particularly important step because it's emotional for the clients, and the goals and 
interests serve as guideposts for each client as they work toward settlement. With the 
help of the neutral mental health professional, each client lists their goals and inter
ests. Sometimes it takes real effort for the clients to avoid positional statements ("I 
want the house") and instead look at interests ("I want a familiar neighborhood and
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surroundings for the children"). Over the course of the case, the clients may change 
their goals and interests, which is fine. To see if that has happened, at each meeting 
there's an agenda item to review the goals and interests to see if they need to be 
revised.  

Case Examples: Client goals and interests vary widely from altruistic to selfish.  

- Part of one client's list of goals and interests: "Ensure child's well being and 
my access to her, fair settlement, quick and cost-effective divorce." 

- Part of another client's list of goals and interests: "Financial security for life, 
medical insurance, home remodeling projects, money to care for my mother." 

Between meetings, the clients work with the neutral financial professional to 

gather financial discovery. If there's no financial professional, the lawyers explain to 
the clients what documents they need to collect. The clients are encouraged to work 
together on discovery if they both agree. Financial data collection follows the standard 
items in an inventory and appraisement. Careful lawyers review the financial discov
ery and back-up documents and follow up on any discrepancies. The financial profes
sional or the lawyers may also want copies of tax returns, partnership agreements, 
deeds, and any other relevant financial information. When all is assembled and 
checked, even in a collaborative case, it's sound practice to get a sworn verification 
from each client that discovery is accurate and complete. (See form 16.) 

There may be other information besides financial data that needs to be assem
bled before moving to settlement discussions. Each family has its own customs, pref
erences, and needs, particularly if there are children. Any information relevant to 
settlement should be gathered and assembled, for example, the cost of private school 
tuition or a teenager's car insurance.  

Once there's an agreed set of financial data, and miscellaneous discovery is com
plete, it's time to generate settlement options. This occurs in the collaborative session 
so options can be floated and evaluated efficiently with expert advice and feedback 
from the lawyers and neutral professionals. The options are then compared with the 
clients' goals to see which options best meet both their needs. The idea is to craft an 
efficient resolution that's as close to win-win as possible under the circumstances.  

This part of the case is where the collaborative process shows the most benefit 
over other methods because the parties have great latitude to customize, and the goal 
isn't zero-sum (I win-you lose). The entire team works with the clients to fashion a 
suitable settlement. The financial professional may give advice about budgeting or the 
tax consequences of various settlement options. The mental health professional may 
work with the couple on a parenting plan if there are children. Through it all, the cou
ple has the emotional and professional support of the team as they make these import
ant decisions.  

After a settlement is reached, the lawyers may choose to memorialize it in the 
minutes or draft a formal collaborative family law settlement agreement, which is 
enforceable much like a mediated family law settlement agreement. (See form 17.)
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The parties are entitled to judgment on a properly drafted and executed collaborative 
family law settlement agreement. See Tex. Fam. Code 15.105(b). Whether to record 
the agreement in the minutes or use a formally executed agreement is a judgment call 
the lawyers make depending on the facts of the case.  

The final part of the collaborative case is like most family law cases, with the 
lawyers dividing drafting duties in an appropriate way. There usually is no need for 
further meetings after an agreement is reached.  

The final step in most collaborative cases is a debrief for the full team or just the 
lawyers if there were no neutral professionals on the case. The debrief is not billed to 
the clients; its purpose is for the professionals to candidly discuss the case among 
themselves including what went well and areas to improve.  

Is Collaborative Law for Everyone? 

Collaborative law offers many advantages, but it's not right for all clients or all 
lawyers. In a case where power is imbalanced due to domestic violence or coercion, a 
collaborative atmosphere would be impossible. If one party is dishonest, self
righteous about it, and unrepentant, collaborative law is inappropriate because 
voluntary, informal discovery won't work. Also, some clients simply want to have 
their day in court and need an aggressive lawyer to go to bat for them.  

For many cases, however, collaborative law's benefits outweigh the negatives of 
litigation. Informal discovery, where the clients can cooperate and do much of the leg
work, saves money over formal discovery. Constructive communication is encouraged 
between the clients (if both agree), unlike litigated cases in which communication 
must be routed through the lawyers and hostilities can be exacerbated. If the parties hit 
a rough patch in their communications during the collaborative process, the mental 
health professional can help at lower cost than calling in the lawyers. Children are 
insulated from the legal process in collaborative cases as compared with litigated 
cases in which they can be dragged in and evaluated by experts. Battles of the experts 
are avoided in collaborative cases, saving money and reducing stress. The financial 
expert is neutral, and outside experts can be called in by agreement for special pur
poses like valuing a home or business so the financial professional's neutrality is pre
served. Fees are handled openly in the collaborative case and arrangements to pay the 
lawyers are discussed at sessions, so one party isn't disadvantaged. A collaborative 
case is conducted in private, and the confidential agreement need not be filed with the 
court. Collaborative cases are more convenient than litigation for clients, the lawyers, 
and the experts because sessions are held at agreed times. Collaborative law saves 
time and money for most clients. Finally, the collaborative process is designed to 
accommodate the interests and preferences of the clients instead of taking a cookie
cutter approach to settlement.  

Do collaborative clients need to get along with each other for the process to 
work? Not at all. Few divorcing couples are friendly, and the collaborative process
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does not.depend on smooth interactions between the parties. If the couple is motivated 
to proceed collaboratively-even if their communication skills are poor-the collabo
rative team generally finds a way to make it work. In the more difficult cases, the neu
tral mental health professional's assistance is invaluable.  

About lawyers and collaborative law: Some lawyers are immediately attracted to 
the collaborative.law concept. Maybe they've been practicing along these lines for 
years and are ready to take their settlement skills to the next level by adding collabora
tive law to their practices. Maybe, like Stuart Webb, they're burned out by the acri
mony in family law..Other lawyers who hear about collaborative law say, "No way! 
Long live litigation!" They're happy in the courtroom and prefer that setting for fam
ily disputes. Fortunately for family law clients, there will always be settlement-ori
ented lawyers and strong courtroom advocates to answer clients' individual needs.  

The Future of Collaborative Law 

Historically,. "collaborative law" meant "collaborative divorce." Collaborative 
law for divorce and other family law matters has made great strides since Stuart Webb 
sent his letter to his friend Minnesota Supreme Court justice A.M. "Sandy" Keith in 
1990. In 2001, Texas got its first collaborative statute. In 2011, the statute was updated 
and collaborative law become Texas Family Code title 1-A. Every year, more lawyers 
are becoming trained in collaborative law and adding it to their family law practices.  
Clients are seeking collaborative practitioners for their family law disputes.  

Now there's a movement in Texas to extend collaborative law to all civil litiga
tion areas, not just family law. Already lawyers are using collaborative methods in 
business litigation, among other areas, but there is no statute for collaborative civil lit
igation beyond family law. Chapter 10 explores these important new applications of 
collaborative law.  

Collaborative law is a powerful and effective new process for resolving family 
law disputes and more. What began as part of the alternative dispute resolution toolkit 
has blossomed into a full-featured, start-to-finish process since becoming title 1-A of 
the Texas Family Code in 2011. Now lawyers have the ability to help families find the 
best solutions possible to their family law problems through a private, respectful, 
well-ordered, proven process.
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Chapter 2

How a Collaborative Case Works.  

Kevin R. Fuller 

Practitioners new to collaborative law are intrigued by the concept, but wonder 
how you do it. It's hard to imagine a couple that isn't getting along and communicates 
poorly going through a voluntary process that leads to an agreed resolution. This chap
ter shows you how it's done by giving you an overview of the collaborative process 
and the specific procedures collaborative practitioners use.  

Collaborative cases are conducted in a series of sessions, which usually run for 
two hours with short pre- and postmeetings for the lawyers and any collaborative team 
members (neutral mental health and neutral financial professionals). These collabora
tive sessions are typically spaced every three weeks or so to give the clients and the 
professionals time to complete discovery and other tasks between sessions. A case can 
take from one (rarely) to four or more meetings to complete. Complex estates take 
more time; and, as I tell my clients, fighting costs extra.  

What are collaborative sessions like? Norma Levine Trusch, a Houston collabo
rative. lawyer explains, "In collaborative sessions, we don't just sit around singing 
'Kumbaya.' There is a clearly defined structure with agendas and a road map to reso
lution." The sessions followa well-thought-out agenda (form 10 in this book), and the 

overall.process follows the collaborative road map to resolution (form 1). The struc
ture helps keep everyone on track and minimizes unpleasant surprises. Of course, the 
lawyers customize the agendas and timetable as needed to suit each case.  

This chapter is an overview of the collaborative process from start to finish, 
beginning with the initial client interview and ending with a collaborative agreement.  
Chapter 3 in this book explores in more detail the innovative and important steps in 
launching a collaborative case. Here's a summary of the steps in a collaborative case: 

- Preliminaries-initial client interview, contacting the other lawyer, collabo
rative team call, file the petition or wait? 

- First meeting-establishing the ground rules, explaining the process, and 
signing the collaborative participation agreement.  

- Discovering the parties' goals, interests, and concerns.  

- Gathering all necessary information so the parties can make informed deci
sions.  

- Brainstorming settlement options and solutions to problems.
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" Evaluating how well each option or solution meets the shared and competing 

goals, interests, and concerns of the parties.  

" Selecting the best options available to resolve the case or continuing to nego
tiate while keeping the parties' shared and competing goals in mind.  

- Reaching an agreement and reducing it to an understandable, binding written 

agreement.  

Because the Texas model for collaborative divorce is a team model, there will 
normally be a neutral financial professional and a neutral mental health professional to 
assist the couple as part of the collaborative team. The neutral professionals are 
extremely helpful in achieving a successful result, but aren't required. (See chapter 4 
in this book for more information about the team approach.) The neutral professionals 
participate in all joint sessions and frequently have "offline" meetings individually 
with the clients and without the lawyers present between collaborative sessions. In 
these additional meetings, the financial professional, for example, can work on joint 
discovery with the clients. The mental health professional might work with the clients 
on a parenting plan.  

Getting Started 

The starting point of any collaborative case is the initial client interview. In this 
book, chapter 3 is devoted to the initial client interview and beginning a collaborative 
case because unless your client is interested in and would benefit from proceeding 
within the collaborative process, there will be no collaborative case. The other key 
point of the initial client interview is to help the client find a way to introduce the col
laborative process to his spouse or former spouse (collaborative is more than just 
divorces).  

The bottom line is that, unless both your client and his spouse believe that the 
collaborative process will be beneficial, they will not agree to work within the collab
orative process.  

First Phone Call to Other Lawyer. Assuming the initial interview with your 
client has gone well enough to generate serious interest in proceeding collaboratively, 
the next step is usually for one of the lawyers to call the other lawyer to see if the case 
is appropriate for the collaborative process and gauge the interest of the other lawyer 
and the other client in participating in the collaborative process. During this initial 
phone call the following basic information should be discussed: 

" Do both attorneys and the clients believe the collaborative process is appro

priate? 

" Which neutral mental health professional and neutral financial professional 
might work best with the clients and lawyers involved?
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- Should a divorce petition be filed before the first joint meeting or can that 
wait until after the first joint meeting? 

- Are there any pressing temporary issues that will need to be worked through 
in the first meeting or can those be addressed at a later meeting? 

- Should a session be scheduled before the first meeting with the parties and 
the mental health professional to get general background information and 
make an initial assessment of appropriateness for the collaborative process? 
(This is permitted with appropriate written consent.) 

- When and where should the first meeting be scheduled? 

Before the First Joint Meeting 

Decide When to File the Petition. One of the first big decisions to make is 
whether or not to file the divorce petition before the first joint meeting. This decision 
can get complicated depending on what issues are confronting the parties. If possible, 
try to have the first joint meeting before any petition is filed. That way the issues con
cerning who will file for the divorce or whether there will be some kind of "joint" fil
ing of a divorce petition can be discussed at the first joint meeting. Many times even 
the act of filing a "vanilla" petition will be seen as an incendiary act, so before filing 
it's best to think about how filing will affect the likelihood of a case proceeding well 
collaboratively. At the very least, discuss the issue with opposing counsel in advance 
if possible.  

Schedule and Have a Team Call. Before the first meeting, it's a good idea to 
have a team conference call. The purpose of the phone call is to share a little of the 
background of the case and the parties so that all are familiar with what the major 
issues are likely to be and generally why the couple is getting a divorce. In addition, 
the following basic issues should be discussed in the team call before the first joint 
meeting: 

- The agenda for the meeting as well as any time-critical items.  

- Who is going to prepare the collaborative family law participation agreement 
(CFLPA), which will be discussed and signed at the meeting? A signed 
CFLPA is the document that officially begins the collaborative process. (See 
forms 12 and 13 in this book for examples of team model and lawyer-only 
agreements.) 

- What other documents will need to be prepared for the first joint meeting? 

- Are there any "hot button" issues that need to be discussed or avoided at the 
first joint meeting?
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- If the mental health professional (MIHP) has had a premeeting conference 
with the parties before the team call, a brief description of the parties' person

alities and relationship from the MiHP's perspective can be very helpful to 

educate the other professionals about what to expect.  

Practice. Tip: When you prepare the CFLPA you should include a provision 
that all communications between counsel and the other members of the team after a 
date certain shall be considered a "collaborative family law communication" under 
Texas Family Code section 15.052(1) to keep those communications privileged and 
confidential. Additionally if there is a premeeting conference with the MHP and the 
parties before the CFLPA is signed, the parties should sign a confidentiality agreement 
(form 6 in this book) with the MHP that provides that communications with the MHP 
are to remain confidential and nondiscoverable and that the MHP cannot be called as a 
witness for either side if a CFLPA ends up not being signed by the parties.  

Prepare Client for First Joint Meeting. The better your client is prepared for 
the first joint collaborative meeting, the better that first meeting and subsequent meet
ings will go in the collaborative process. In advance of the first meeting, meet with 
your client in person or at least have a phone conference with your client to cover 
what will and will not be happening in the first meeting. Send the client the draft 
agenda and ask the client to review the agenda and to let you know if there are any 
pressing matters that are not listed on the agenda that need to be added to the agenda.  

It's also a good idea to send your client a copy of the goals and interests work
sheet, form 15. This is a set of questions designed to help the clients discover their pri
orities. The answers will guide the later negotiations. Discussing goals and interests is 
an agenda item, but depending on how long the other first-meeting items take, goals 
and interests may need to wait for the next session. In discussing goals, interests, and 
concerns with your client, two basic questions will get you started: what do you want 
and why do you want what you want? From there you can follow the questions on the 
goals and interests worksheet.  

The client's priorities are called goals, interests, and concerns because they form 
the objectives in the interest-based negotiation process used in collaborative cases.  
This negotiation technique is explained in chapters 1 and 7 of this book.  

First Joint Meeting-Ground Rules and Goals, Interests, and 
Concerns 

One of the primary goals of the first joint meeting in a collaborative case is to 
simply have a good meeting. A good meeting would be one in which the parties are 
able to all sit at the table together with their respective attorneys and the neutral pro
fessionals and come away thinking that the meeting was constructive, the team was 
constructive, and the process they were about to embark on seems constructive.
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Most full team joint meetings are run by and facilitated by the neutral MIP.  
Usually the calm demeanor of a trained MHP can help create an atmosphere where 
people in emotional discomfort can be put somewhat at ease and made to feel more 
comfortable in a difficult situation.  

If the couple can't afford the team approach, the lawyers decide between them
selves how to go through the agenda. Usually they will read alternating items or 
decide that one lawyer will do the agenda with the other taking minutes, then switch
ing for the next meeting.  

A good icebreaker for the first meeting is for the professionals involved in the 
case to briefly introduce themselves, say a bit about their backgrounds and why they 
work in the collaborative area, and what they see as the potential benefits of working 
through difficult issues in the collaborative process.  

The First Meeting Agenda. The usual first meeting agenda covers these items: 
introductions; review of the rules for conduct; overview of the collaborative process 
steps; discussion and signing of the collaborative family law participation agreement; 
discussion of the parties' goals, interests, and concerns; temporary issues; gathering 
information; scheduling future meetings, and any homework for the parties.  

During the meeting, the MHP facilitates discussion and helps the parties move in 
an orderly fashion through the agenda items while helping the parties and the lawyers 
stay on topic and on schedule. For planning purposes, it would be good to set aside 
two to two and a half hours for the first meeting. Too long a meeting tends to wear 
people out and increases the chance of an early emotional eruption because someone 
is tired or overwhelmed. Too short of a meeting will leave people feeling rushed 
through a process with no time to think or process information.  

Goals, Interests, and Concerns. Getting people to express their goals, inter
ests, and concerns in the first meeting can sometimes be difficult. It is usually best to 
have this discussion led and facilitated by the MHP, who can also recast any goals and 
interests that appear confrontational. The reason developing the "big picture" goals, 
interests, and concerns of the parties is so important is that later in the process they 
will create the guideposts to help the parties stay on track and pointed toward a resolu
tion that is consistent with what they say is important to them. Goals and interests 
come in many forms and can range from altruistic to selfish, although collaborative 
participants tend to take the high road. Some commonly expressed goals are: 

- "I want a civil and respectful process." 

- "I want a process that will minimize the damage to the children." 

" "I want a process that will be efficient and not waste our assets." 

- "I want an amicable process where we can work together after the divorce." 

- "I want a process that won't disrupt or damage my business."
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- "I want a process that will maximize what can be done with our assets and 
finances." 

These "big picture" goals will help the clients stay centered when later in the 
process they are taking actions or behaving in ways that conflict with these macro big 
picture goals. An effective tool in helping the clients stay productive in their negotia
tions is simply to ask the client to help you understand how their position or action is 
helping them move closer to their stated goal.  

As the case develops it will be necessary to dig down to discover the "micro" 
interests and concerns-the "why" behind the positions of the parties regarding partic
ular assets or issues concerning the children.  

Typical examples of "micro goals" would be: 

* A mother says she wants to keep the house because the house represents sta
bility, predictability, and consistency for the children. The mother's interests 
are use of the home and the stability it represents. A father says he wants the 
home sold and the proceeds split. The father's interest in the home is fman
cial. The settlement opportunity is to find a way to allow the mother to stay in 
the home while somehow finding a way to address the father's financial 
issue.  

- A husband says he doesn't want to divide the business "fifty-fifty" with the 
wife because he doesn't want the wife involved in his business or trying to 
control him or his business. The husband's interest is control. A wife says she 
wants 50 percent of the value of the husband's business in the settlement. The 
wife's interest is getting her share of value or money out ofthe business. The 
settlement opportunity is to find a way to allow the husband to maintain con
trol of the business while addressing the wife's financial concerns.  

Throughout the process, the collaborative team should keep the parties moving 
toward a constructive resolution that is consistent with their goals and interests. Prob
lems develop when parties are either deceptive about their interests or so handicapped 
by their emotions and other factors that they cannot determine or express their true 
interests.  

Planning a Course for the Case. It is very helpful in the first joint meeting to 
come up with a plan for gathering and distributing financial information and docu
ments as well as a plan for discussing and developing the parenting plan if children are 
involved. Usually the neutral financial professional (FP) will take the lead in helping 
the clients list and gather the necessary financial documents that will need to be 
reviewed to complete an inventory of the assets and debts. The FP will also explain 
and help the clients understand any financial or characterization issues that might be 
involved. If property appraisals are needed, discussing this in the first meeting may be 
appropriate or it may be more appropriate to delay that decision until financial infor-
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mation and financial issues and concerns are more developed. In most cases, the MIHP 
will take the lead in helping the parties discuss and develop a plan for how to talk 
about and decide issues related to creating a parenting plan for the children.  

During this process, the parties and professionals will get a feel for how involved 
and time-consuming the information-gathering stage of the collaborative process will 
be. In some cases all the necessary information can be gathered in a few days or 
weeks. In other cases, the information-gathering process may take several weeks or 
months if complicated assets or complex issues are involved.  

Temporary Issues. In some cases, the parties can get bogged down in disputes 
regarding temporary housing, bill paying, or time with the children that consume the 
time, energy, and effort of the collaborative team. In some high-conflict cases, numer
ous meetings are spent trying to resolve temporary issues that distract the team from 
addressing the ultimate issues in the case. There are many cases in which the parties 
end up spending more time and money resolving temporary issues than the ultimate 
final issues that need to be resolved in their case.  

In many collaborative cases the parties end up more or less maintaining the 
financial "status quo" while trying to focus their time and energy on resolving the ulti
mate issues in the case. As in every case, there are pros and cons to trying to avoid get
ting into protracted negotiations over temporary issues. It is worth noting that most 
cases only have so much negotiating goodwill, such as generosity and cooperative
ness, and whatever that goodwill may be, it should be spent wisely.  

Between the First and Second Meetings-Gathering and 
Understanding Information 

In the usual collaborative case, there is a lot of work done between the first and 
second meetings. Getting the minutes of each meeting done promptly after each meet
ing helps remind the parties and the professionals of what their work assignments are 
and also helps to save time in not having to rehash the same issues numerous times.  
Usually the lawyers take turns doing the minutes, but any of the professionals or a 
legal assistant can take the minutes.  

Usually after the first meeting, the FP sends the clients a list of documents to 
gather, such as bank, savings, and investment account statements, retirement plan 
statements, employee compensation agreements and benefit statements, entity docu
ments, tax returns, credit card statements, deeds, mortgages, and other similar infor
mation that the FP will want to review in helping the parties and professionals create 
an inventory of assets, debts, and taxes owed.  

Many times the FP will meet individually with each of the parties between the 
first and second meetings to gather financial information from each of the parties, help 
the parties start working on a postdivorce budget, and get a better understanding of 
each party's financial interests and concerns.
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Likewise the MHP will often meet either jointly or individually with the parties 
between joint meetings to start gathering information about each party's specific inter
ests and concerns relating to a parenting plan. If possible, the MHIP will help facilitate 
discussions between the parties to arrive at some agreements on the details of a parent
ing plan.  

It is important to schedule meetings so there is enough time between the meet
ings to have a realistic chance that the parties, the lawyers, the FP and the MHP will 
be able to complete their assigned "homework" for the next meeting. Usually three 
weeks is about right, but simple cases can be done in less time, and complex cases can 
require a month between meetings.  

Second Joint Meeting-Gathering, Explaining, and 
Understanding Information 

In the typical second meeting there are two main agenda items: the "walk 
through" of the estate and a "walk through" of the major issues that will need to be 
resolved concerning the children.  

Between the first and second meetings, the FP is usually able to prepare at least a 
working draft of a spreadsheet inventory listing all the parties' assets, debts, and taxes.  
During the second meeting, the FP hands out the draft inventory spreadsheet to the 
parties and the lawyers and leads a discussion designed to determine if (1) all assets, 
debts, and taxes have been listed; (2) there are characterization or reimbursement 
issues involved thatneed to be addressed; and (3) there are valuation issues that will 
need to be addressed. The goal of the information gathering process is to make sure 
the parties,"the attorneys, and the neutral professionals have enough information to 
hold meaningful discussions and make informed decisions about the financial issues 
involved in the dispute.  

As part of the collaborative process, the MHP has ongoing duties to help the cli
ents identify their goals, interests, and concerns and learn more effective communica
tion and problem-solving skills. However, if there are children, the MHP, after having 
had either a joint or individual meetings with each of the parties, will lead the team 
through a discussion of the issues concerning the children that will need to be resolved 
in the process. Additionally, the MHP will lead the parties and the attorneys through a 
discussion of the best process for resolving issues concerning the children. Sometimes 
the MHP will act as a facilitator in "off line" meetings with the parties to help them 
negotiate and agree to a parenting plan. In more difficult cases, a separate child spe
cialist will work with the parties essentially as a mediator to try to help the parties 
reach agreements on the parenting plan.  

If more information needs to be gathered and analyzed before the parties can 
begin to brainstorm settlement options, additional meetings and homework assign
ments are scheduled to address these issues until the information gathering stage of
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the process reaches a point where everyone is satisfied they can make informed and 
considered decisions about how to resolve the case.  

Third Joint Meeting-Brainstorming and Evaluating Options 

In the third meeting of the collaborative process, the main agenda item is to cre
atively and constructively develop as many options to resolve the disputed issues as 
possible. Usually this "brainstorming" exercise will be led by the FP for financial 
issues and the MHP for child-related issues, but the parties and their attorneys should 
be actively involved. Many times brainstorming options will result in a solution that 
perhaps neither party had thought of before. During this process the team shouldn't 
worry too much about whether or not an option is good, bad, or crazy-it's the pro
cess of trying to consider all options that many times results in an acceptable resolu
tion. To create options, many collaborative teams follow the process outlined below 
for each significant disputed issue that needs to be resolved.  

1. Define the disputed issue to be resolved (Example-What to do with the 
house).  

2. List all the options to resolve the disputed issue that anyone can think of 
(Example-(a) sell the house and divide proceeds; (b) he keeps house; (c) 
she keeps house; (d) rent the house to someone else and split the rent 
income; (e) he stays in house and takes in a renter to help pay the bills; (f) 
she stays in the house and takes in a renter to help pay the bills; (g) he/she 
stays in the house until children graduate from high school; (h) they sell 
house and set aside proceeds for children's college or child care expenses; (i) 
they put the house in trust for the children; (j) they donate the house to a 
charity; (k) he gets the house but rents it back to her; (1) she gets the house 
but rents it back-to him; (m) they sell the house to a family member or friend 
and one of the parties' rents the house from the family member or friend; (n) 
they refinance the house and use the loan proceeds to pay living expenses or 
debts; (o) "bird nest" with the house when each party has the children; (p) 
sell the house and use the proceeds to pay legal fees to battle things out in 
court).  

For each significant disputed issue, the team can repeat this brainstorming pro
cess. After the brainstorming process appears to have been exhausted, the team should 
help the parties evaluate how well each of those options meets the shared and compet
ing goals of the parties. If one or more of the options meets everyone's goals, interests 
and concerns, you will have found a "win-win" solution.  

If no solution becomes apparent after the initial evaluation of the options, the cli
ents and the team should try to develop additional options and then negotiate to find a
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resolution that is acceptable to the parties considering their shared and competing 
goals, interests, and concerns.  

During negotiations, the team helps the parties follow these steps: 

1. Continually evaluate how well each proposal or option meets or fails to meet 
each party's goals, interests, and concerns.  

2. Eliminate options that have outcomes that do not sufficiently meet important 

goals of either person.  

3. Narrow the options to those that meet the most important goals of both 

sides.  

4. When helping a party consider whether an option or proposal is acceptable 

or not, help the party determine their best alternative to a negotiated agree
ment and worst alternative to a negotiated agreement. This typically 
involves considering the results of a hypothetical trial.  

Whether or not the parties are willing to assess their choices based on what 
might or might not happen in court, the team should help the clients evaluate all 
choices from the viewpoint of whether they can practically occur in the real world, 
whether they will be satisfied or have regrets based on the choices they make, and how 
their choices will affect their relationships with their children and their ex-spouse now 
and in the future.  

Usually the collaborative process continues in the brainstorming, evaluation of 
options, and negotiation stage in a series of joint, separate, or caucus meetings until an 
agreement or an insurmountable impasse is reached. If a team is confronted with 
impasse, before opting out of the collaborative process, the parties and the collabora
tive team can schedule and attend a "last ditch" mediation with a collaboratively 
trained mediator to try to bring the matter to a conclusion. Mediation usually suc
ceeds.  

Fourth Meeting-Wrapping Up, Closing, and Finalizing 

In the fourth meeting of the collaborative process, the team brings the matter to 
finality. Many times a decision is made to draft and sign a binding and irrevocable 
Collaborative Family Law Settlement Agreement (CFLSA) pursuant to Texas Family 
Code section 15.105 (see form 17) so that a deal once struck becomes binding while 
the time-consuming process of creating the more comprehensive decree of divorce, 
agreement incident to divorce, and closing documents such as qualified domestic rela
tions orders (QDROs), stock option agreements, trusts, and other similar documents is 
completed. In cases with much goodwill, the settlement agreement can be drafted into 
the minutes, but there is some risk of failure because the minutes are confidential and 
not binding the way a CFLSA is. This is a judgment call for the lawyers.
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As a collaborative team is wrapping up a case, the lawyers divvy up drafting 
duties and decide whether a specialist lawyer will be necessary to draft QDROs, stock 
option agreements, trusts, entity agreements, or other agreements not commonly 
drafted by many family lawyers. Many attorneys in the collaborative process agree 
that drafts of decrees, agreements incident to divorce and other similar documents will 
not be sent to the clients to review until both lawyers are in agreement that the docu
ments represent a good-faith reflection of the parties' agreements.  

Once the parties are in agreement on the form of the documentation, a collabora
tive case may be resolved in a joint closing meeting where the necessary documents 
are signed and the parties and the team end on positive terms with wishes of good luck 
for all. After some difficult cases there is no ceremonial joint closing meeting, and the 
documents are simply executed as necessary to make the divorce final.  

Collaborative teams like to have a final debrief, maybe over lunch, to discuss 
aspects of the case and improve their skills. These final debriefs are good for camara
derie and developing technique and are not billed to the clients. These meetings can be 
particularly helpful for the neutral professionals because when the drafting stage 
begins, their services are seldom needed and they may not know the final resolution of 
the case if anything happens after the last meeting.  

Conclusion 

This chapter was an overview of a typical case, but in reality it's difficult to 
describe how a collaborative case works. Collaborative cases are so varied, and the 
techniques to solve them so flexible, that we collaborative professionals find that each 
collaborative case is going to go its own unique way because the issues involved and 
the personality strengths and weaknesses of not only the parties, but each member of 
the collaborative team drive each case. The greatest-and most challenging-thing 
about collaborative cases is that they are client driven. How a collaborative case does 
or doesn't go is up to the parties and the decisions and behavior of the parties and the 
team members during the process. Many times when the professionals on the collabo
rative team are a high functioning team, that team can guide and facilitate the parties 
to make effective, constructive choices that help families resolve their disputes in a 
less destructive way leading to long-lasting, practical solutions.
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Chapter 3

Getting the.Case Started 

Curtis W. Harrison 

Now that you know what collaborative law'is and how it works, you probably 
have a few practical questions. How do you tell which cases are right for collaborative 
law? How do you convince your client to try it? How do you actually start a collabora
tive case? 

This chapter will cover the initial steps and issues that you will likely face, start
ing where most collaborative cases start: the initial client consultation. From there it 
will progress in roughly chronological order through the goal-setting process, getting 
the other attorney on board, and handling the first full-team phone call. It concludes 
with a final client walkthrough to make sure both you and your client are ready for the 
first joint session. So, let's dig in.  

The Initial.Client Consultation 

Whether you are a newly-minted collaborative lawyer or a seasoned veteran, you 
are probably already highly skilled at evaluating both the prospective client and the 
fact pattern very quickly. There is a natural temptation therefore to cut short the 
information-gathering portion of the consultation and move directly into the problem
solving mode: "Here are your options and anticipated costs . . ." Resist that 
temptation.  

Triage the Case for its Collaborative Law Potential. Instead, use the informa
tion-gathering time to conduct an additional level of triage. Start evaluating whether 
the case is an appropriate candidate for the collaborative law process from the begin
ning. In other words, establish your own preliminary opinion as to the "collaborative 
potential" for the case even before introducing the concept to the client. As trainer 
Chip Rose might say, "Live in the question." 

This will require you to invest some time during this first consultation by going 
beyond the customary routine questioning.- During this time ask questions intended to 
help you assess the client's ability to focus on solutions, communicate with the other 
spouse, and self analyze. What do you believe is the client's capacity and willingness 
to work collaboratively? Here are a few sample questions for the client to get the dis
cussion pointed in the right direction:
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- 1. What does your "best" divorce look like?' 

2. Ideally, how would you go about getting your best divorce? 

3. How do you and your spouse typically deal with conflict or anger? 

4. What kind of relationship would you like to have with your spouse after the 
divorce? 

5. At what level should the children be involved in the divorce process? 

6. What would you like to achieve through the process (in addition to getting 
a divorce)? 

7. What are your highest hopes and greatest fears? 

Questions like these actually serve two purposes simultaneously: They can assist 
you with your preliminary triage, and they subtly begin to guide the client's attention 
toward setting interest-based goals instead of the usual positional goals.  

Your preliminary triage should also involve watching for indicators of extreme 
behavior patterns. Extreme behavior could include a history of violent outbursts, 
chronic depression, excessive crying, irrationality, and so forth. Of course, virtually 
everyone going through a divorce suffers from severe stress and possibly situational 
depression. That is a temporary normal for most people at this particular moment in 
their lives. However, if you uncover indications of longstanding patterns of extreme 
behavior, beware. Extreme behavior adds an additional layer of complexity to the col
laborative case, so you will want to be on the lookout for warning signs.  

There are at least three primary categories of warning signs you should be sensi
tive to as part of your triage: mental health concerns, family violence, and substance 
abuse.  

Mental Health Concerns. Mental health issues come in myriad shapes, sizes, and 
flavors. Perhaps one spouse cannot or will not view the world from anyone else's per
spective. Maybe the client reports that his spouse's erratic behavior screams "I hate 
you!" at him in one breath and then whispers in the next "Don't leave me!" Or, per
haps you hear examples of bizarre actions, such as a claim that the other parent left an 
injured child at the hospital in order to go on a shopping spree.  

Your job is not to diagnose or correct the problems, obviously. Just spot the 
issue. Most experienced divorce attorneys have a finely-tuned sixth sense when it 
comes to mental health issues: We can smell crazy.  

Mental health issues present special problems while working within the collabo
rative process. As you already know, this is a process that requires an ability to 
acknowledge the other spouse's interests and goals, an ability to move past the pain of 
the past and focus on the future, and an ability to make shared interest-based deci

1. See Pauline H. Tesler & Peggy Thompson, Collaborative Divorce: The Revolutionary 
New Way to Restructure Your Family, Resolve Legal Issues, and Move On With Your Life 95 
(Harper Collins 2006).
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sions. If you suspect that either your client or the other spouse suffers from a mental 
health-related problem, you will need to take additional precautions before agreeing to 
proceed collaboratively. For an in-depth treatment addressing patterns of extreme 
behavior in collaborative cases, see Camille Scroggins, MaryAnn Kildebeck, and 
Carol Mapp, Dealing with Extremes in the Collaborative Process, in State Bar of Tex.  
Prof. Dev. Program, Collaborative Law Course 5 (2010).  

Family Violence. In 2011 the Texas legislature added new requirements to the 
Family Code requiring attorneys to conduct a more thorough inquiry regarding any 
history or incidents of family violence before entering into the collaborative law pro
cess. Form 4 in this book can help you identify family violence issues. The due dili
gence aspect of this issue will be addressed below. Although a history of violence 
within the family unit does not automatically require pushing the reject button on a 
potential collaborative divorce, it should serve as a major warning sign to you.  

Substance Abuse. "Substance abuse" is a broad phrase that can refer to alcohol 
abuse, prescription drug abuse, or the use of illegal drugs. Representing a substance 
abuser (or representing the spouse of one) presents a whole subset of unique chal
lenges, especially if the individual is unable or unwilling to seek qualified professional 
treatment. To compound the problem, many substance abusers function at a relatively 
high level much of the time. Therefore, even identifying that the client has a substance 
abuse problem can be difficult in the absence of a Perry Mason-style confession.  

The existence of one or more warning signs does not automatically preclude you 
from proceeding collaboratively. However, because of the increased case complexity 
that accompany such issues, you must consider whether you believe appropriate safe
guards can be developed and implemented within the collaborative model to make it 
truly a viable option for the participants. Put another way, some cases really do need 
the enforcement capabilities offered by the judicial system.  

Introduce the Collaborative Law Concept to the Client. Once you have com
pleted your preliminary triage, introduce the collaborative law concept to the client.  
You probably already have a standard spiel you routinely give each potential client. As 
part of your spiel, make a point to include a brief introduction to the collaborative law 
concept whenever you cover the different divorce process-oriented options. There is 
no need to try to push or sell the concept to the client. In fact, that approach can actu
ally be counterproductive for reasons that are addressed below. Simply introduce the 
concept as an option.  

Many clients have a hard time understanding the conceptual differences between 
collaborative law and the traditional methods of resolving legal issues. Consider help
ing them visualize some of the distinctions by painting a word picture for them.  

Practice Tip: Paint a word picture to help the client grasp the collaborative 
concept quickly. Here are two of my personal favorites: 

1. Poker Game: Traditional litigation can be likened to a game of poker.  
Everyone is dealt a hand of cards, and the object of the game is to defeat 
the other players. Cards are held close to the vest, and you divulge as little
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information as possible about the relative strength of your hand throughout 
the game. In contrast, the collaborative model calls on the players to lay 
their cards face up on the table. Then, through a process of option develop
ment and evaluation, you and your spouse selectively choose the optimal 
cards from each hand to create a single solution that best fits both players 
from the cards available.  

2. Off-Roading: There is a road map for every divorce. You are currently sit
ting at the starting point. The destination is the day we finalize your 
divorce. In traditional litigation, the route and the results are limited by 
what the law provides. In essence, the law serves as the curbs along a well
traveled roadway. Over the course of the trip you and your spouse can 
attempt to negotiate the route, but the law keeps you on the road and limits 
the options for the final destination. You must keep hands and feet inside 
the vehicle at all times and you must always stay on the road. In contrast, 
what if you and your spouse could, by agreement, erase the curbs and plan 
your own route? What if you could take a road less traveled to your desti
nation or perhaps go completely off-road without interference from the 
courts? 

Unfortunately, it seems clear that most attorneys do not include the collaborative 
law option as part of the discussion. This could be a costly mistake. Aside from the 
potential to lose prospective clients who are already familiar with the model, there is 
also an ethical issue to consider. An argument can be made that attorneys have an eth
ical responsibility to communicate the existence of the option even if the attorney has 
concluded the collaborative model is probably not the best option for the client. See 
Tex. Disciplinary R. Prof'l Conduct Preamble, 1.03 reprinted.in Tex. Gov't Code 
Ann., tit. 2, subtit. G app. A (West 2013).  

The Importance of Goal-Setting. In collaborative cases, the attorneys and 
neutrals provide the procedural road map. The clients themselves actually identify the 
ultimate destination in the form of goals. This means that the clients' goals are mis
sion-critical to the success of the case. How can you chart the best course for the case 
without knowing the destination? Obviously, you cannot. It is therefore essential for 
you to begin identifying and developing the client's goals as soon as possible.  

I always ask my clients about their goals in the very first consultation. Fre
quently I find that the person really hasn't thought about the question and cannot artic
ulate what they are trying to achieve beyond the vaguest idea of "getting a divorce." 

What is a proper goal for a collaborative divorce client? At this stage of the case 
actually getting the client into a goal-oriented mindset is a victory in itself. Therefore, 
for now, I recommend just writing down whatever the client verbalizes. In the second 
attorney-client conference you can dig a little deeper into goals.  

Don't Oversell the Collaborative Option. There really is no need to actively 
push the collaborative model on the client. Collaborative law is self-selling for the
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right clients once they understand the concept. Additionally, trying to persuade a 
reluctant client effectively shifts ownership of the decision from the client to you. You 
will likely find yourself working harder than your client for the rest of the case.  

Instead, present the option fairly to the client as part of your usual presentation. I 
also make a point to confess my general professional bias favoring the collaborative 
option. Finally, I will candidly let the client know whether I believe it would be a good 
option based on our discussion.  

After introducing the concept in the initial consultation, send the client home 
with a carefully selected packet of educational material to allow him to do his own 
research. He needs to convince himself that collaborative law is the best option. This, 
in turn, will free you from the burden of that decision and enable you to do what the 
client is really paying you to do anyway: Serve as the professional guide.  

Practice Tip: Potential clients actually like a little homework. Marketing gurus 
tell us to put something tangible in our potential customer's hands to keep us top-of
mind. Agreed, but let's add another element to that general rule: Use your marketing 
packet as a teaching opportunity to reinforce the collaborative law concept. Include an 
explanatory article, blog entry, or summary about collaborative law, such as the bro
chure included in the digital companion to this book.  

You might also consider including a list or a link to other collaboratively trained 
attorneys in case your client talks to the other spouse before your next meeting. You 
cannot have a collaborative case without two collaborative lawyers so make it as easy 
as you can for the other side to find one.  

The Second Client Consultation: The Devil in the Details 

Now that the client is more familiar with the collaborative divorce concept, you 
are ready to dig deeper in the second meeting. Depending on the client's readiness and 
your practice preferences, this meeting can be combined with the initial client meet
ing, described above. Otherwise, I usually try to schedule this meeting to take place 
before we actually file any paperwork with the court.  

Identify and Begin Framing Goals. This is the perfect time to revisit and 
begin focusing on the issue of goals. The client should have read through the home
work you gave him and spent some time thinking about goals.  

When clients talk about goals they tend to express them in terms of a desired 
position: "I want the house," or "I want 60 percent of everything we own," etc. While 
those might be considered goals in the strict sense, encourage your client to examine 
and express the interests behind the positions. "Why do you want the house?" "Why 
do you want 60 percent?" As you and the client begin peeling back the layers, you will 
draw closer and closer to the client's true interests, whatever those might be. Perhaps 
the ultimate interest regarding the house has to do with keeping the children in the 
same school system or minimizing disruption in their lives. Maybe the client's true
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interest behind his desire for 60 percent lies in his fear that he will not be able to 
replace his spouse's income as a result of the divorce.  

To help the client transition from positional thinking to interest-based thinking, I 
find another word picture is often very useful at this point in the discussion: 

A husband and wife argue over a piece of fruit-an orange. Both parties 
desperately want the orange and are willing to take the issue to court to 
resolve it. What do you think a judge would do? Cut the orange in half and 
give each spouse half of an orange, of course. Justice has been dispensed, 
and both spouses are equally unhappy. However, if the spouses had focused 
on their true interests instead of their positions, they might have discovered 
that the husband really only wanted the juice in order to make orange juice, 
while the wife only wanted the rind in order to make orange marmalade.  

Yes, the example is absurd, and yes, clients always laugh at the thought. But if 
they didn't understand the concept of interest-based thinking before, they do now! 
Perhaps they even pick up on the indirect indictment against people who fight over 
silly things. Occasionally, if my client later fusses over a lamp, a retirement account, 
or even a granular aspect of the parenting plan, I will ask him whether this is his 
orange.  

Once you have a grasp of the client's primary interests, work with him to frame 
the goals in broad, high-level terms: "I would like to minimize lifestyle changes," "I 
would like to have a safe, secure, and appropriate home for the children," or "I would 
like to maximize financial security." 

Don't worry about trying to get the client to commit goals into final form at this 
point. That will happen soon enough as part of the final preparation for the first joint 
session. This is an incremental process, after all. However, at this point you will want 
to emphasize the importance of-focusing on identifying goals and how to articulate 
them.  

A more comprehensive discussion of the differences between interest-based 
goals and traditional positional goals can be found in chapter 7 of this book. Addition
ally, there are many excellent trainings and written resources available on the subject.  
Perhaps the most well-known book on the topic of interest-based negotiation is Roger 
Fisher, William Ury, and Bruce Patton's Getting to Yes: Negotiating Agreement With
out Giving In (Penguin Books, 2011). Additionally, the Collaborative Law Institute of 
Texas (CLI-TX) offers one and two-day interdisciplinary training sessions around the 
state several times a year.  

Set Appropriate Expectations. Some clients enter the collaborative process 
under the mistaken belief that they will benefit disproportionately in the final analysis 
because there is no judge. While it is true that collaborative participants do not-negoti
ate in the shadow of the courthouse, neither do they negotiate using arbitrary or non
sensical standards. Remind your client, as necessary, that the collaborative model 
offers the participants the opportunity to achieve a mutually-satisfactory resolution 
without reliance upon the courts. If the proposed settlement terms are not mutually-
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satisfactory, an agreement won't be achieved. If your client enters this process believ
ing otherwise, he will likely be disappointed both in the process and in his attorney.  

Cover the Flanks (Informed Consent and Family Violence Screening). There 
are at least two sensitive, potentially explosive, topics that you should address with 
your client in advance of the first joint session: informed consent and the family vio
lence screening. These topics simply cannot be discussed properly in a full-panel joint 
session setting, and the client cannot be adequately protected and informed in that set
ting. So, I recommend that you cover both topics during the second client consulta
tion.  

Obtain Informed Consent. Collaborative practice limits the attorney's scope of 
representation by contract. Therefore, the Texas legislature has stated that the attorney 
must proactively assess the case and advise the client of the potential pitfalls of such 
limited representation before committing to proceed collaboratively. Section 15.111 of 
the Texas Family Code sets forth the requirements in detail.  

To summarize the statute, you must (1) assess whether you believe the case is 
appropriate to be handled collaboratively, (2) provide the client with "sufficient" 
information to make an informed choice, and (3) advise the client that you and your 
firm will be prohibited from continuing to represent the client in the event the process 
terminates.  

What constitutes sufficient information to impart to a client? While every case is 
unique, a good place to start would be to review the Texas Divorce Options and 
Informed Consent Disclosure Statement, form 3 in this book. For a more comprehen
sive treatment of this sensitive issue, please see Nicole LeBoeuf et al., Informed Con
sent, in State Bar of Tex. Prof. Dev. Program, Collaborative Law Course 2 (2013).  

Practice Tip: Ask the client to explain what the collaborative law option 
means. This is a great way to satisfy yourself that he truly understands the concept.  

Screen for Family Violence. Part of your responsibility as the attorney in assess
ing the propriety of the case to proceed collaboratively also involves conducting a 
family violence screening. Section 15.112(b) of the Texas Family Code requires you 
to "make a reasonable inquiry regarding whether the prospective party has a history of 
family violence with the other prospective party" before signing a participation agree
ment. Form 4 in this book is a sample family violence questionnaire that you can use 
as a starting point in your discussion with your client.  

If you conclude that the case involves a history of family violence, you cannot 
begin (or continue) with the case collaboratively without both the client's consent and 
proactively taking additional precautions. For example, I would never consider taking 
on a family violence case collaboratively without the use of a full professional team.  
The mental health professional, in particular, should have special training or experi
ence in dealing with family-violence issues. Additional precautions could involve 
converting all joint sessions to mediation-style caucus meetings; setting clear behav
ioral and communication expectations; identifying potential nonverbal cues, signals, 
and triggers; filtering all communications between the participants through the attor-
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neys or team; and consulting with the participants' individual therapists, if any, for 
additional insights and guidance.  

A full discussion of this sensitive issue is beyond the scope of this chapter, but 
additional resources and recommendations are available on the CLI-TX Web site, 
www.colablawtexas.com. See also Jennifer R. Leister & Carie Pyland Mack, Screen
ing for Domestic Violence in Collaborative Family Law Cases, in State Bar of Tex.  
Prof. Dev. Progam, Collaborative Law Course 3 (2013).  

Addendum to Attorney-Client Contract. Because a collaborative case involves 
the unbundling of certain legal services, your current attorney-client contract might 
not adequately protect you in the event of withdrawal. Therefore, you should either 
consider amending your standard contract to cover the collaborative option or have 
your collaborative client sign an addendum to your standard contract. I find that the 
second client consultation is a good time to handle this. This book contains a sample 
attorney-client contract addendum, form 2, for your use in your discussion with your 
client.  

To Serve or Not to Serve? If you want to use the collaborative approach, try to 
avoid filing a "kitchen sink" petition and then hiring a big man with a badge and a gun 
to personally serve the other side. Instead, consider mailing a copy of a plain petition 
to the opposing party with a courteous cover letter that includes an invitation to pro
ceed collaboratively, as well as some Web links to online collaborative resources. You 
might also consider including a list or a link to other collaboratively trained attorneys, 
as you cannot have a collaborative case without two collaborative lawyers.  

If the clients are interested in handling their divorce collaboratively and the other 
party already has a lawyer, you can take an even more civilized approach: don't file 
until you speak with the other lawyer. This will allow you to determine who should 
file and when. After filing, the petitioner's lawyer can serve the petition by fax on the 
other attorney, sparing the respondent the inconvenience and distress of being served.  

If your client was on the receiving end of a divorce filing, consider broaching the 
subject of handling the case collaboratively with the other attorney, as outlined below, 
before launching your counterattack in the paper war.  

Of course, you might determine that you really need to litigate, at least initially, 
in order to secure a much-needed temporary order. While such a decision does not 
legally preclude the parties from shifting into the collaborative model later in the case, 
litigation of any kind tends to cause a chilling effect on future collaborative overtures.  
So, try to avoid the "litigation first" approach if possible.  

Practice Tip: Leverage the kitchen-table talk. Your client is going to talk to his 
spouse whether you want him to or not. It happens all the time in divorce cases, and 
many litigators leverage this kitchen-table talk throughout the case by giving their cli
ent specific tactical advice intended to improve the client's position. Why not use the 
opportunity to improve the chances of proceeding collaboratively? Provide your client 
with a list of local attorneys known to practice collaboratively. While the spouse might 
not trust your client's pitch regarding collaborative law, she might be willing to at least
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speak with a collaboratively trained lawyer from your list. Remember, you cannot 
have a collaborative case without two collaborative lawyers.  

The Initial Call with Counsel 

The next step in getting your collaborative case started is connecting with the 
other lawyer. This is an important aspect of getting your case off the ground collabora
tively because, if the opposing lawyer does not practice collaboratively or if she will 
not agree to handle this particular case collaboratively, you do not have a collaborative 
case! 

Prepare for the Call. If you are fortunate enough to have an amicable working 
history with the other attorney, you will likely know your chances of handling the case 
collaboratively before you ever pick up the phone. If you don't know the other attor
ney, however, take a few minutes to do some Internet research. Find out whether the 
attorney promotes herself as a collaborative practitioner. Look at the attorney's Web 
site and check on the CLI-TX Web site (www.colablawtexas.com). You don't need 
to be a member of CLI-TX to search member profiles on the Web site. What collabo
rative training has the attorney undertaken? This should be listed on the CLI-TX Web 
site. Equipping yourself with answers to questions like these will help you prepare for 
the call.  

Also, decide in advance what substantive information you intend to share with 
the other attorney during the call. Usually, attorneys are quite cautious about revealing 
too much information at this stage anyway. Most discussions tend to focus on whether 
the participants and the lawyers can agree to handle the case collaboratively. So, the 
primary purpose of the call really is simply to determine whether or not you have a 
collaborative partner on the other end of the line.  

Practice Tip: What if the other lawyer is adversarial? This might be the most 
obvious practice tip in the entire book but sometimes even the obvious should be 
stated: Don't try to force a litigation case into a collaborative mold if you know the 
other attorney is unlikely to drop swords. Collaborative practice requires a mental par
adigm shift that some lawyers are simply unable or unwilling to make.  

The lawyer-to-lawyer telephone checklist is an invaluable tool that can assist 
you in preparing for your call with the other attorney and is included as form 8 in this 
book.  

Neutral or Not? The second most-common issue that comes up in the first 
lawyer-to-lawyer call is whether to involve any neutral professionals in the case. Sur
prisingly strong feelings surround the issue of whether they should be part of the col
laborative process.  

A common concern seems to be the belief that using the neutral professionals 
drives up the cost of the divorce so that only the rich can afford the collaborative 
model. Chapters 4, 5, and 6 of this book address the value of the team approach as
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well as the specific roles of the neutral mental health professional and financial pro
fessional.  

Having handled cases both with and without the benefit of a mental health pro
fessional or a financial neutral, I am convinced that they are generally extremely ben
eficial to both the participants and the attorneys. In the Dallas area, there is a growing 
trend of actually increasing the use of the neutrals by having them meet offline with 
the participants to both gather information and develop options for use by the attor
neys in subsequent joint sessions. (An "offline" meeting is a meeting between a neu
tral and one or both participants, without the attorneys.) In such cases the neutrals can 
potentially reduce the cost of the divorce in absolute terms by reducing the number of 
joint sessions needed to cover the same ground that they are covering in offline ses
sions.  

The second objection I hear is that if there is a cost savings, it comes at the 
expense of the participating lawyers through lost billable hours. This might be true.  
However, if the net result improves the participants' overall experience with the col
laborative process, you can reasonably expect to make up the difference through 
increased referrals from these clients in the future.  

In any event, whether you are in favor of neutrals or not, their use is an important 
consideration that you should specifically discuss both with your client and with the 
other attorney at the earliest opportunity. The second client consultation is a good time 
to broach the subject with your client. The initial lawyer-to-lawyer phone call with 
counsel is a perfect opportunity to address both the issue and the short list of profes
sionals with whom you would each like to work.  

If the decision is made to proceed without neutrals then you and the other 
attorney should discuss how to divide up the responsibilities the neutrals would 
otherwise fulfill. For example, which of you will take the lead in proctoring the first 
joint session? Which of you will prepare the property worksheets for use in the option
development phase of the case? Additionally, you will both need to take extra care 
during the joint sessions to avoid appearing adversarial to the participants. This can be 
particularly challenging in the absence of a buffering neutral mental health 
professional, but it is achievable. Remember, in a collaborative case you are not 
simply an advocate. You are also a "settlement specialist." 

If both the attorneys and the participants agree to use neutrals, take the next step 
of attempting to agree on the specific individuals to be invited to participate during the 
same call with counsel. There is still a great deal of preparatory work to be completed, 
and you won't want to lose time by waiting until later to select the professionals.  

Finally, before hanging up the phone with counsel, decide who is going to actu
ally issue the invitation to the neutrals and try to set up two or three possible times to 
hold a thirty minute phone conference with the full professional team. A sample joint 
e-mail that can be sent to the neutrals following the lawyer-to-lawyer call is included 
as form 5 in this book.
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The First Team Call 

For those cases involving one or more neutral professionals, the next step should 
be to conduct a professionals-only team call to bring everyone up to speed on the case.  
As with each prior step leading up to this point, you should prepare for the call in 
advance.  

The Ethical Dilemma. Determine beforehand what information will be 
exchanged and whether any potential unique agenda items should be discussed. With
out such planning and preparation, you could inadvertently reveal sensitive informa
tion prematurely. That is because, up until this point in the case, you have been 
working within the familiar and well-defined arena of legal privilege and ethical 
boundaries. Now, however, with the first professional team call, you enter a new 
arena.  

In an ideal environment, this team call would involve a candid exchange of 
information, concerns, and ideas about the best way to address the goals and perceived 
needs of the participants. Herein lays the potential ethical dilemma for the attorney: 
Until the participation agreement is signed by both the participants and the lawyers, 
there is no confidentiality protecting the information exchanged in this call (or any 
other) with the team. Although there will always be a natural tension caused by the 
competing interests of the attorney-client privilege and the role the attorney plays as a 
member of a settlement team, there is a heightened risk at this particular point in the 
process because neither side has formally bound themselves to proceed collabora-
tively.  

You should therefore be deliberate regarding the level of detail divulged. Antici
pate that, in order to be prepared for the first joint session, the neutrals will seek as 
much detailed background information on each participant as possible and will want 
to know each attorney's candid assessment of the anticipated problems in the case.  
Other likely sensitive topics will include sharing client goals and expectations, dis
cussing hot-button and pressing issues, and divulging the perceived readiness of each 
client to move forward collaboratively. A comprehensive list of the topics typically 
covered in this team call can be found on the members' side of the CLI-TX Web site: 
www.colablawtexas.com.  

There is a direct benefit to equipping the team with much-needed information 
before walking into the first joint session. Therefore, you will need to tread very care
fully during this call to strike a satisfactory balance between the competing interests of 
privilege and disclosure.  

Assess and Adapt to Your Team. Just as each person has a unique identity, 
each professional team has (or will develop) a unique chemistry. Usually, the chemis
try is a healthy one, resulting in a synergistic relationship that serves the participants 
well. However, many teams have been effectively split (divided or alienated) by inter
nal chemistry problems. This isn't an issue that takes place over the course of a single 
phone call. Rather, it is a potential problem that develops over the life of the case.
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Unfortunately, the attorneys themselves usually either cause or intensify internal 
team issues. Your best ally in resisting the splitting phenomenon is simply awareness 
of its existence. Therefore, make a point to assess and adapt to the unique team chem
istry as quickly as possible. If you find yourself in a particularly challenging case or 
situation, just remind yourself that the case is about the participants, not the profes
sional team.  

Confirm the First Joint Session Details. The first joint session is different 
than all subsequent meetings and is often the most challenging meeting for the partici
pants. For this reason the first joint session's agenda is comparatively rigid in its for
mulation and execution. It is typically broken down into three primary elements: 
personal introductions, executing or confirming all collaborative documents needed to 
commit to the process, and articulating client goals. The only real point of departure 
from the typical formula for the first joint session involves the discussion of pressing 
issues.  

Participants often have issues that cannot wait to be addressed later in the case.  
This is really the same thing that litigants routinely face when they need to seek a 
hearing for temporary orders. They need boundaries and ground rules that will govern 
the conduct of parties while the litigation proceeds. Of course, although the issues can 
be the same, the collaborative method of resolving them works quite differently.  

Ask your client about any pressing issues and then, if any exist, make the profes
sional team aware of the issues during the team call. Then, ensure that the team builds 
in adequate time during the joint session to'identify and discuss the concerns and 
attempt to achieve an interim solution mutually agreeable to the participants. Some
times this addition to the agenda means that some other item on the agenda might not 
get reached, but pressing issues must take priority when they exist.  

Finalize a Specific Plan of Action. Every team call should conclude with a 
specific action plan that includes assignments to individuals and deadlines. For this 
first team call, the team should discuss and agree on a specific action plan that 
includes

1. setting or confirming the date, time, duration, and location of the first joint 
session; 

2. setting or confirming the planned agenda for the meeting, including line 
items for any pressing substantive issues that need to be addressed; 

3. assigning responsibility and deadlines for preparing and distributing the 
participation agreement and ancillary documents in advance of the joint 
session; and 

4. confirming with the other attorney that the documents will be published to 
both participants using the standard joint e-mail discussed in more detail 
below.
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Master the Paper Problem 

Starting a collaborative case properly requires a fair amount of paperwork on the 
front end. Some attorneys prefer to prepare the paperwork at the time they are hired.  
However, until there is sufficient reason to believe that the case really will proceed 
collaboratively, I prefer to not spend the client's money preparing those documents.  

Conversely, waiting until just before the joint session to send the documents to 
the participants imposes too heavy a burden on them. Don't expect your client to read, 
digest, and respond with appropriate questions when the team sends him ten multi
page documents two days before the meeting. Additionally, delaying the distribution 
to such a late date will make it difficult, if not impossible, for you to complete your 
due diligence with the client, as detailed below. The best time to prepare and distribute 
all of the needed documents is immediately following the first team call but not later 
than one week before the joint session.  

The list of forms that needs to be prepared and promptly circulated is as follows: 

- Participation Agreement. This is the central document that, once executed, 
contractually commits the participants and the team to the collaborative law 
model within the meaning of the Texas Family Code. Forms 12 and 13 in this 
book represent two versions of the participation agreement.  

- Goals and Interests Worksheet. This is the worksheet (form 15) that you 
have been informally preparing the client to complete over the course of at 
least the last two attorney-client conferences. See the section titled "The Dan
ger of Delay" below.  

" Expectations of Conduct. This document (form 11) forms one of the process 
anchors for the collaborative model. The neutral mental health professional 
will refer to this document frequently during meetings to bring participants 
(and team members) back into a more constructive mode of communicating 
whenever necessary.  

- Agenda. The agenda for the first joint session (form 10), described more par
ticularly in the section titled "The First Team Call" above, provides the road 
map for the upcoming meeting.  

- Joint E-Mail. This document can be utilized to transmit the above documents 
to both the team (form 5) and the parties (form 9) in a timely fashion.  

Make certain that each participant and each team member is provided with a ref
erence copy of each document at the beginning of the first joint session.  

Practice Tip: Push the paperwork out of the joint session. In the early days of 
collaborative divorce practice, the team and the participants would spend up to an 
hour and fifteen minutes of the first two-hour joint session on the word-for-word read
ing of the participation agreement and ancillary documents. Only then would the cli
ent officially sign up for the collaborative option. Even today, many practitioners 
spend up to half of the two-hour joint session talking about the paperwork and signing
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process-oriented documents. Clients universally hate this and see it as a tremendous 
waste of their money.  

The solution is simple: Coordinate with the professional team and handle the due 
diligence in advance of the first joint session. Each attorney should go through the 
paperwork offline with her respective client and answer all questions at that time. If 
successful, you will collectively spend less than fifteen minutes highlighting and con
firming the agreements in the joint session and the team will look like heroes to the 
participants.  

Third Client Conference: The Walk-Through 

Ideally, you and your client will meet one more time prior to the first joint ses
sion, usually about two to five days prior to the scheduled session. The purpose of the 
meeting is three-fold: (1) formalize the client's interest-based goals; (2) review and, if 
necessary, adjust client expectations regarding the process or outcome; and (3) explain 
the logistics of the first joint session in more detail.  

By now, the client should be familiar with the concept of interest-based goals.  
Additionally, by this time the client should have received, reviewed, and completed 
the goals and interests worksheet (form 15 in this book). It is now time to review and 
formalize up to five of those goals in written form for the purpose of charting the cli
ent's course for the case. You should take care to help the client reframe goals that 
sound positional or inflammatory. The client should also understand that goals can 
change over the course of the case so he need not feel as though he cannot later mod
ify his goals.  

In addition to finalizing the client's goals, this meeting serves as the last best 
opportunity for you to explain the bigger picture to the client and adjust expectations, 
if needed. Clients rarely fully understand the collaborative process, and I find it useful 
to conduct a final walk through of the collaborative process using the road map to res
olution, form 1 in this book. Emphasize the informal and safe nature of the environ
ment. The other attorney is not the enemy in a collaborative case but rather is part of 
the settlement team. Clarify that the nature of the attorney-client relationship is not 
impaired by this process, but that the adversarial elements are minimized.  

This is likely also the last opportunity to make any changes to the agenda for the 
first joint session and recirculate it to the team. Are there any new, pressing issues that 
have not previously been discussed? Does the client have any concerns about bound
ary violations or misconduct by the other spouse not previously covered? If so, 
explore the issues and notify the professional team in advance of the joint session so 
that no one feels ambushed by an off-agenda issue.  

In concluding this last client meeting before the joint session, I always remind 
my client to bring two things to the joint session: a checkbook, to pay the neutrals their 
retainers, and a calendar, so we can schedule additional meetings while we are all 
together.
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Finally, I always like to end this meeting with at least one more encouraging 
word picture: 

You and your spouse are about to start the process of building a new, last
ing agreement that can meet your needs, your spouse's needs, and the needs 
of your children far better than any resolution imposed by a perfect stranger 
in a black robe. But, in order for that agreement to last, the foundation on 
which it will rest must be solid and secure. Building a firm foundation 
requires disturbing the existing landscape by moving dirt around, installing 
plumbing, and setting forms. Don't expect the foundation to get poured and 
the walls to go up in the first meeting. Be patient.  

For clients who want to finalize the divorce right away, reminders like this one 
can help to calm nerves and adjust expectations.  

The Danger of Delay 

A final word of caution: Clients generally have little tolerance for delay, espe
cially at the beginning of a case. The time lag between the date the participants hire 
the lawyers and the date of the first joint session is often the single most critical time 
in the case. Clients are particularly anxious or fearful during this stage of the divorce.  
The security of the past relationship is over, the future is a complete unknown, and the 
rules of the game have not been explained and agreed on by both spouses.  

This fear can manifest itself in expected and unexpected ways, including the 
spouses' engaging in unilateral acts, ignoring boundaries, and becoming increasingly 
polarized in their respective positions. Such actions or inactions serve to undermine 
the collaborative spirit that guides the case to a successful conclusion. The longer the 
time delay, the greater the chance for failure. In fact, collaborative cases can and have 
failed before the parties ever sign the participation agreement. Even delays as short as 
two weeks before the first joint session is held can cause a case to derail.  

The professional team needs to act quickly to calm the fears of the participants 
and start the case on the right footing. Unfortunately, bringing everyone together 
quickly for the first joint session is often problematic. As a result, this particular time 
gap is often also the lengthiest of the entire case. Lawyers, mental health profession
als, financial professionals, and even the clients themselves live by their respective 
calendars. Many of us find ourselves booked for weeks in advance. Therefore, trying 
to coordinate the calendars of up to six people can feel a bit like trying to herd a bunch 
of cats.  

A skilled professional team that progresses to the first joint session without fuss 
or delay conveys a sense of confidence that can calm the uneasy feelings the clients 
naturally experience during the early phase of their divorce. If a delay is unavoidable, 
however, get the participation agreement signed as soon as possible and then give the 
participants the opportunity to meet with the mental health professional at least one
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time in advance of the first joint session. This gives the mental health professional an 
opportunity to begin building a rapport with the clients. This also gives the mental 
health professional a chance to start uncovering likely issues regarding the eventual 
parenting plan or communication methods between the participants.  

By the same token, ask the financial neutral to go ahead and send out the usual 
financial data requests (worksheets, budget forms, and related inquiries) so the clients 
can start on their first homework assignments. Clients who are motivated to move the 
case rapidly actually appreciate the opportunity to get a head start on their case.  

Conclusion 

The day of the first joint session has finally arrived. The past couple of weeks 
leading to this day have probably been a bit of a whirlwind of activity for both you and 
your client. But, assuming that you and the rest of the team successfully completed the 
preliminary work outlined in this chapter, you should be ready to walk into the meet
ing fully prepared to begin the real work that lies ahead.
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Chapter 4

The Team Approach to 
Collaborative Law Cases 

Jennifer Tull 

For lawyers new to collaborative law, the concept of working with a team may 
be among the hardest to grasp. However, the benefits to the clients and the team of 
putting together a group of caring, committed professionals to help couples navigate 
the unfamiliar territory of family law is well worth the effort. When a team of profes
sionals works with a couple, the dynamics between the spouses and the parties' 
respective lawyers completely change in a positive, but sometimes unsettling, way.  
All team members must learn to rely on the other team members to do their part if the 
case is to be successful, and that is often a new, and therefore uncomfortable, way for 
lawyers to work. In addition, it forces the attorneys to take responsibility for their part 
in the success or failure of the case.  

When I first started working with a collaborative team, I felt somewhat lost.  
Everyone was still finding their way around the collaborative law model, and it was 
difficult for me to give control of certain aspects of the case to a financial professional 
and a mental health professional. How could I understand the parties' estate when I 
had not personally reviewed every document while creating a spreadsheet? What if 
the mental health professional had a strong bias toward or against a particular visita
tion schedule? How would we ever keep track of what each individual was doing? 

My first team experience sold me on the team approach to collaborative law, but 
not for the reasons I had expected. Yes, the parts I was worried about worked them
selves out without a hitch, but there is also something intangible about working with a 
team that is comforting. Someone has my back, so I don't have to shoulder the burden 
of managing the client's emotions, investigating and compiling information about his 
estate, and coaching him about how to talk to his children about the divorce all alone.  
I have someone to talk to about the case who knows the clients' personalities and their 
history, so we can dig deeply into the case with ease.  

The benefits to clients of having a team to support them through their divorce 
process play out in some unexpected ways as well. The likelihood that a client will be 
able to reach one of the team members when he feels he is in a crisis is tripled with a 
team, so the clients feel heard and they get the attention they need. In addition, by 
dividing the task of managing the clients' anxiety among four professionals who have 
different areas of focus, we are better able to give clients a way to remain balanced 
through the divorce process than we were when we used the attorney-only model.
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When, for example, a client is feeling unsure about how the law model affects his 
case, he has his attorney to turn to for legal answers and the rest of the team to turn to 
for support in managing his anxiety. Likewise, if there are sticky situations involving a 
client's finances, the client has the mental health professional to help him craft the best 
way to deliver a critical piece of information to his wife in a way that won't derail the 
process.  

Models for Working with Teams 

There are four basic team configurations that have evolved in various parts of the 
world, lawyer-only, lawyer-referral, two-coach, and the neutral professional model 
(Texas model) which are discussed briefly below. Each has strengths and weaknesses 
that might make it appropriate for a particular family. None of the models is rigid-all 
allow for input from neutral experts in specific subject areas, such as real estate and 
business appraisers. Because the neutral professional model is the one most often used 
by Texas practitioners, this chapter will examine that model in detail.  

The lawyer-only model is just as it seems-each party has an attorney, but no 
other professionals are included on the collaborative team.  

The lawyer-referral model adds professional input to the mix without putting 
additional professionals on the core collaborative team. Rather, the clients meet with 
professionals (who are usually selected by the attorneys) outside of the collaborative 
joint meetings. The clients then bring information from the professionals to the joint 
meetings.  

The two-coach or co-coach model calls for each client to have his or her own 
"coach." The coaches are licensed mental health professionals whose job it is to guide 
a client through the process of negotiating agreed terms for a divorce. In other words, 
each party has a mental health professional, as well as a lawyer. This team configura
tion also includes a neutral financial professional and a neutral child specialist, if there 
are children.  

The neutral professional model (also called the "Texas Model") also includes 
one mental health professional and one financial professional on the team. Both of 
these professionals are neutral, so they work closely with both parties and their attor
neys to assure that the clients have all the information and support they need. This 
model does not include individual coaches for the clients, but may include a neutral 
child specialist when the circumstances call for one.  

Regardless of how a team looks, the mere fact that a team exists requires every
one involved in a collaborative divorce to look at every issue in a case differently. The 
result is that clients get a richer, more balanced view of how they get from where they 
are to where they want to be at the end of the collaborative process, as well as how 
they will relate to each other after their divorce. Requiring strict adherence to any spe
cific form for a team would seem to be at odds with one of the basic premises of col
laborative law-that each case is unique and deserves a custom approach in all areas

44



The Team Approach to Collaborative Law Cases

of the divorce process, from the make-up of the team to the drafting of the documents.  
For this reason, many collaborative practitioners might say that they employ some 
hybrid of the models discussed above, depending on the needs of the clients.  

Roles of Team Members in the Neutral Professional 
Team Model 

Part of what makes practicing collaborative law more satisfying than litigation 
for the lawyers is the opportunity to work with a professional team. Each team mem
ber brings unique talents, training, personality, and experience to the table to create a 
synergy that truly produces a whole that is greater than the sum of its parts. The hus
band's lawyer might be good at explaining complex issues, and that might comple
ment the wife's attorney, whose strong suit is making sure all the details get handled; 
the financial neutral might come up with a brilliant solution to a tough issue regarding 
time with the children; the entire team's creative abilities may be tested when difficult 
personalities clash. A successful team includes members who are flexible, reliable, 
and fully committed to the collaborative process.  

In the Texas model for building collaborative teams, all team members are equal.  
Any team member may request that the team take a certain approach to a topic or 
make suggestions aimed at helping clients be better prepared to make informed deci
sions. Although as a practical matter, most cases are still generated at the attorneys' 
offices, any collaborative professional can be the starting point for a team.  

Attorneys. One could think that the role of the attorneys in collaborative cases 
is identical to their roles in litigated cases-they are advocates for their clients. In fact, 
good collaborative lawyers often find that advocacy is practiced differently in collabo
rative divorces than it is in litigated ones. Although the attorneys' goal is still to get 
positive outcomes for their clients, they may have a different idea about what a "posi
tive outcome" looks like at the end of the negotiation. Litigators promote the clients' 
positions or agendas; collaborative lawyers advocate for their clients' interests. We 
know from experience that an interest-based negotiation process allows everyone to 
be creative and resourceful as they search for the options that best satisfy both parties' 
interests.  

In a lawyers-only collaborative case, the attorney performs many tasks, much 
like the lawyer in a litigation case. In a team collaborative case, however, the attor
ney's role is different because of the team members' contributions to the process. The 
attorneys still perform these tasks: 

- Assure that the clients are fully informed about their process options.  

- Screen for domestic violence or other factors that require special accommo
dations.  

- Inform the clients of their rights under the law.
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- Identify legal issues that must be addressed.  

- Generate and evaluate settlement options.  

- See that the legal documents are correctly drafted and filed in a timely man
ner.  

The lawyers also continue to be in charge of drafting agendas and minutes for each 
meeting. In some other areas, these duties might be shared among the team members.  

The bottom line for lawyers on collaborative teams is that they get to focus most 
of their attention on the things that they're really good at. For years, lawyers have 
been trying to do things that they aren't trained to do-make sense of complicated 
financial statements and help a client come to terms with her depression, for example.  
When a collaborative team is engaged on a case, those issues are handled by those 
who do have the required training, skills, and experience in those areas, thus providing 

clients with better service and a better value for their money.  
Mental Health Professionals. Nothing makes a collaborative case harder than 

clients with difficult personalities. Many lawyers are ill-equipped to manage clients 
who seem to value their attorneys more as an audience for their ongoing drama than as 
problem solvers. Strong emotions and the acting out that comes with them often pro
duce a fight-or-flight response in attorneys. They want to run away and hide from the 
conflict, or they want to take up their client's cause and engage in combat, viewing the 
other side as the enemy.  

Neither of these responses is at all helpful in a collaborative case, and this is why 
attorneys should want a mental health professional on the team. Having a partner 
whose job it is to manage the emotional content of a case frees the attorneys to tend to 
the business aspects of a divorce, and that is a huge relief. Engaging a mental health 
professional as part of the collaborative team, in many cases, will make the difference 
between a successfully negotiated agreement and a dismal failure that leaves clients 
worse off than when they started.  

Generally in our area, we use the term "process facilitator" to introduce the cli
ents to the concept of having a mental health professional on their collaborative team.  
While facilitation is not necessarily the most important thing mental health profes
sionals bring to the collaborative table, using this descriptive label is a way to side
step objections from clients who think that anyone who works with a mental health 
professional is, by definition, crazy or that all mental health professionals are quacks 
who contribute nothing useful to individuals or society. Once the mental health profes
sional is part of the team, the clients can easily see their value.  

Mental health professionals usually do the following in the collaborative pro
cess: 

- Meet with each client individually before the first joint meeting to gather 
information, observe behaviors, and help him or her create a list of goals and 

interests.
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- Keep meetings productive, efficient, and on topic per the meeting agenda.  

- Help clients regulate their emotions during meetings and outside of meetings.  

- Guide parents through the steps required to complete their parenting plan or 
identify areas where additional negotiation is needed.  

- Keep the clients and the team in the appropriate place on the collaborative 
road map to resolution.  

- Help resolve internal team conflicts and manage difficult clients.  

- Teach clients good coparenting skills.  

- Generate and evaluate settlement options.  

- Refer families to appropriate therapeutic resources.  

The opt-out rate among my collaborative cases is very low-less than 2 percent 
of hundreds of cases. In almost all of the cases in which the parties have opted out, I 
strongly suspect that one or both spouses suffered from untreated mental health issues 
that kept them from being able to take responsibility for the outcome of their cases.  
Since a fair portion of the opt-outs occurred in cases without a full team, I believe that 
a mental health professional would have made a positive difference in those cases and 
could have helped the clients overcome impasse. Maybe we still couldn't have gotten 
the clients to agree, but we would have had many more tools and resources at our dis
posal if we had included a team on the case.  

Financial Professionals. Working with financial professionals is not a new 
experience for family lawyers; we are accustomed to hiring experts to value or charac
terize property. Working with a financial professional as part of a collaborative team 
is, however, a completely new experience. It was no surprise to me that clients have a 
better understanding of their financial estate when there are financial professionals 
available to help them. Likewise, it was not surprising when I found that I learn some
thing I didn't know in almost every case in which one or both clients had access to a 
skilled CPA or investment advisor. What did surprise me is how much easier the infor
mation-gathering part of the process goes when a financial professional is included as 
part of a collaborative team.  

Clients are much more willing to accept information that has been collected and 
verified by someone who is neutral as opposed to one of the clients' attorneys. Clients 
seem to be quick to provide a neutral with requested information, and questions they 
have can be filtered through the financial professional. If either client needs to vent 
about family finances or ask a loaded financial question, the financial professional can 
handle these items "offline" in one-on-one meetings instead of in the collaborative 
session.  

The financial professional's job is to wade through the venting and deliver the 
essential information about the parties' financial situation to the remainder of the team
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and the clients. By having a financial professional on the team, the clients receive sev
eral benefits: (1) they save money because expensive joint meeting time is spent mov
ing forward rather than complaining about the past, (2) the clients' relationship is 
saved the stress of yet another fight about money, and (3) the team gains useful insight 
into the dynamics that cause the clients to veer from the road to resolution and into the 
quagmire that is created by rehashing past events.  

The financial professional usually does the following in the collaborative pro
cess: 

- Compiles and verifies an inventory of assets and liabilities.  

- Assists the clients with analyzing past spending and future cash flow needs.  

- Educates a party who is not as familiar with the parties' estate as the other.  

"- Identifies the areas where additional information is needed.  

- Identifies claims related to the parties' estate.  

- Alerts the clients to situations that might have tax consequences.  

- Helps with negotiations.  

- Helps make sure the clients follow the collaborative law road map (form 1 in 

this book).  

" Generates and evaluates settlement options.  

Often, the financial professional will be the best person to communicate with cli
ents who feel uncomfortable around too much talk about feelings. Since numbers are 
the financial professional's area of expertise, some clients feel that talking to the 
financial professional is easier than communicating with other team members.  

Child Specialists. It has been my experience that most couples do not require 
the services of a child specialist as a team member if they don't have unusual issues 
relating to their children. The mental health professional and the lawyers can guide 
parents through what needs to be done to complete the parenting plan portion of their 
divorce decree.  

Child specialists are generally added to a team when parents need information 
about or from their children in order to create their parenting plan. Child specialists 
are great when testing is called for, when children need therapists to help deal with 
issues regarding their parents, or when the conflict among family members is so con
suming that the children need a safe place to express their feelings. Child specialists 
are also critical if one parent accuses the other of abusing a child, or if the parents need 
input from a child about his or her living arrangements in order to come to an agree
ment.  

Case Example: In one case, we engaged a child specialist to help the parents 
make agreements when the mom was very anxious about how well the dad would care
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for the couple's two children, both under the age of five. The dad contributed to the 
mom's anxiety by treating her concerns as trivial and failing to follow through on 
commitments he made to do things like baby-proof his new condo. It was the mom's 
contention that the dad had never been left in charge of both children by himself, and 
she didn't think he had the capacity to handle the children.  

The child specialist helped the mom understand that she could not be in control 
of the children while they were at the dad's home and helped the dad understand that 
he and the children could never have any kind of a normal life until and unless he 
acknowledged the mom's concerns and showed some good faith by doing his part.  
The couple ultimately reached an agreement that has been working well for the family 
for more than five years.  

Adjunct Experts. Adjunct experts are engaged by the collaborative team for a 
specific purpose. Generally, they join a team temporarily during the information
gathering process to fill in gaps with data that will allow the couple to settle their case.  
All adjunct experts are also neutral and protected from being called to court unless the 
parties agree otherwise. Adjunct experts are also hired to do jobs that, if performed by 
a team member, could give the clients the impression that the team member was not 
neutral-tracing separate property, for example, or settling a debate about where a 
child attends school. If the expert's job is to choose between something the husband 
wants and something the wife wants, it's better for the team members to find someone 
else to come up with an opinion on the matter. Here are some examples of commonly 
used adjunct experts: 

- Real estate appraisers or realtors who express opinions about the value of real 
property.  

- Business appraisers or business brokers who express opinions about the value 
of a business.  

- Forensic accountants who express opinions about the character of property.  

- Estate-planning attorneys who help reconfigure estates that include trusts or 
other complicated estate-planning vehicles.  

- Child specialists might be asked to perform psychological evaluations, evalu
ate school options, or ascertain a child's choice as to where he or she will 
live.  

- Subject-matter experts who express opinions of value for various assets like 
oil and gas holdings, collections, antiques, classic cars, etc.  

Adjunct experts generally do not have clients sign a participation agreement or 
attend team meetings, other than to deliver his opinion. Once the adjunct expert's job 
is completed, he is not generally involved further in the case, unless questions arise 
that relate to that expert's engagement.
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Protocols of Practice for Neutral Team Members 

In addition to the lawyer's protocols of practice, the Collaborative Law Institute 
of Texas has adopted protocols of practice for the financial and mental health profes
sionals to encourage a standardized approach to the practice of collaborative law.  

Licensure and Training. All professionals engaged in collaborative practice 
must be trained by qualified instructors familiar with interdisciplinary collaborative 
practice. All professionals must maintain current licenses to practice their profession.  
Financial professionals may include certified public accountants, certified financial 
planners, and certified divorce financial analysts. Mental health professionals and 
child specialists must be licensed as psychologists, social workers, professional coun
selors, marriage and family therapists, or specialists in school psychology. All 
licensed professionals are responsible for assuring that the ethical rules and guidelines 
set forth by their profession are followed.  

Neutrality. The most important thing a mental health professional or a finan
cial professional can do for a collaborative team is maintain both actual neutrality and 
the appearance of neutrality throughout the case. This is accomplished by setting up 
the expectation of neutrality from the outset of the case. Clients should be prepared by 
their attorneys about what benefits and services they should expect from the mental 
health professional and the financial professional who are on their team. One mental 
health professional in our community explains neutrality like this: "Being neutral 
means that I am not here to promote the interests of one of you over the other. I am 
here to help guide you through the process of getting divorced, but I don't make judg
ments about what the outcome will look like. There may be occasions when I have to 
spend more time with one of you than the other. This only means that I feel that's 
where my attention needs to be at that time. It doesn't mean that someone has done 
something wrong, or that I am favoring one of you. If you ever feel that I am not being 
neutral, please bring your feelings to my attention because it is not my intention." 

When clients in tough cases get their buttons pushed, they often make interac
tions with all team members difficult as they do their best to avoid acknowledging 
their part in creating the situation that is now making them upset. A team member's 
neutrality will be tested again and again as the client looks for allies. The challenge for 
team members is to acknowledge the feelings a client brings out but actively work to 
keep those feelings from undermining the neutrality that keeps the process working.  

Sometimes, the issue of whether a team member's neutrality will be compro
mised by doing a specific task takes a judgment call by the team. Some parents might 
have no problem receiving information about where their child prefers to go to school 
from the mental health professional who is on the collaborative team; others might 
want to shoot the messenger if the message is not to their liking. Some couples are 
comfortable with their neutral financial professional's applying the tracing rules to 
their estate to establish the character of specific assets; others would have a hard time 
trusting a team member whose opinion was at odds with his or her view of the world.
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At times, my teams have decided to take a "better safe than sorry" approach to these 
delicate issues; at other times, the team, after discussing the issues with the clients, felt 
confident that neutral team members could deliver the information in question without 
compromising their relationships with the clients.  

Client Relationships. The biggest challenge for mental health professionals 
who are new to the collaborative dispute-resolution model is being facilitative, not 
therapeutic. It is critical for collaborative mental health professionals to be comfort
able supporting both clients while not offering therapy or taking sides in their dispute.  
It takes practice and finesse to discuss with a parent ways in which he or she can 
improve child-rearing skills without causing the client to feel angry and defensive.  
Equally challenging are situations in which a client is clearly making things worse by 
his or her actions. Getting a client to see his or her role in perpetuating conflict without 
making the client feel ashamed is the kind of magic that many lawyers don't under
stand or appreciate, yet it can make the difference between a case that the clients suf
fer through and one that gives them useful skills and insights to create extraordinary 
postdivorce relationships.  

For new financial professionals, the biggest challenge can be resisting the urge to 
cultivate clients for future business while working on their collaborative case. The 
Collaborative Law Institute of Texas and the professionals who created the protocols 
of practice for financial professionals debated long and hard about whether financial 
neutrals should be allowed to solicit business from collaborative clients after the case 
has finished. Their conclusion was to prohibit financial professionals from entering 
into arrangements for services while a case is pending and from soliciting work from 
individuals they originally met through the collaborative process, even after the case 
has been completed. The idea behind the prohibition is that a financial professional 
who wants to manage a client's assets after divorce cannot be perceived as neutral 
during the divorce. The professional might want to suggest that the client get the 
"desirable" assets that the professional wants to manage. But even if that weren't the 
case and the financial professional was completely neutral throughout the case, the 
mere fact that a financial neutral and a client enter into a postdivorce professional rela
tionship gives the appearance that the financial professional was not neutral and can 
leave a bad taste in the mouth of the other spouse.  

So financial professionals on a collaborative team may never solicit the collabo
rative clients for business, but what if, while their case is pending, a client approaches 
the professional asking for a relationship after the divorce is complete? Section 5.06 of 
the CLI-TX protocols allow the professional to agree to provide postdivorce services 
to one or both clients after a divorce only if 

(a) the financial professional reasonably believes the financial profes
sional's representation of both clients during the collaborative process will 
remain impartial and will not be materially affected; and (b) each client 
consents to such agreement after full disclosure of the existence, nature,
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implications, and possible adverse consequences of the agreement, and the 
advantages involved, if any.  

In the event either client approaches a financial professional during the col
laborative process about working with such client in any capacity follow
ing the divorce, the financial professional must inform such client that he 
or she may not, during the collaborative process, agree to such an arrange
ment without the other client's advance informed consent, and notification 
of all team members.  

Similar protocols govern mental health professionals who are asked by clients to 
engage in therapeutic relationships after the case is over. Such relationships should be 
avoided unless both clients are fully informed and agree that a postdivorce relation
ship between the mental health professional and a client would be beneficial to the 
restructured family. It is not uncommon, for example, for a team member to take on a 
role as a parenting coordinator or consultant to a family after their divorce is com
pleted, with the agreement of both parties.  

The bottom line is that it is not good for the practice of collaborative law to do 
anything that causes a client to feel that a team member is advocating for one client 
over the other. Some clients are going to feel that way regardless of the team mem
ber's behavior, so the team has enough to deal with in this area without giving the cli
ents any additional reasons to mistrust their neutrality.  

Case Example: In one high-conflict case, the wife revealed to the mental health 
professional that the husband had been hospitalized for mental health treatment two 
years before the case started. She did not indicate that she was afraid of him or that she 
felt the children were not safe with him. As the case progressed, the clients from time 
to time engaged in behavior that the team felt needed attention from the professionals.  
The wife continued to share concerns about her husband's behavior with the mental 
health professional, and the husband seemed to disengage from the process by refus
ing to return telephone calls or attend requested meetings with the mental health pro
fessional. After numerous attempts to meet with the husband to hear his side of the 
story and offer him support, the mental health professional began to feel nervous 
about the safety of the family and made a report to the authorities. This, of course, 
made the husband furious, so he accused the mental health professional of being on 
the wife's side. Even though the problem was entirely of his own creation, and even 
though the mental health professional had behaved appropriately according to her pro
fessional ethical guidelines and the collaborative law protocols of practice, the hus
band felt he could no longer trust the mental health professional, so she had lost her 
effectiveness on the team.
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Common Characteristics of Successful Collaborative Teams 

For a collaborative team, success cannot be determined by whether a case settles 
within the collaborative process-something that is almost always out of the team's 
control. A successful experience on a collaborative team will include team members 
who felt that they did their part to create the environment in which the clients could 
make an agreement, regardless of whether the clients chose to take advantage of the 
opportunity. They will feel that they have been part of a system that gave the clients 
the chance to grow and to enter the next phase of their lives armed with information 
about how to manage their restructured relationships that they did not previously pos
sess.  

Well-working collaborative teams are comprised of members who share a vision 
for the world where disputes are resolved peacefully and respectfully. In addition, suc
cessful collaborative teams often have the following characteristics.  

Experience. There is no substitute for experience working with team mem
bers. Over time, team members learn to communicate with a glance or a gesture that 
they need assistance during a meeting from another team member. Eventually, teams 
who work together on multiple cases begin to look as coordinated as the Harlem Glo
betrotters when they take the court-something that makes everyone's collaborative 
experience rich and rewarding. This is not to say that new team members aren't wel
come. It simply means that experienced team members should take extra care to 
include seasoned collaborative professionals with those who have recently been 
trained to assure that the clients get the best possible collaborative experience and that 
the local collaborative community is diverse and dynamic.  

Trust. Trust among team members is crucial. All team members need to feel 
secure that they will be supported by the others if they find themselves in a sticky sit
uation.  

Responsibility. If one team member is not tending to his responsibilities, the 
clients suffer. Each team member must follow through with his or her commitments or 
the clients will lose respect for the team, and the case will head down a path that does 
not lead to resolution. We expect clients to meet their responsibilities in order to move 
the case forward, so it's doubly important that the team members do what they say 
they will do. This is especially important between joint meetings. Lawyers must pre
pare their clients for meetings; neutrals must follow up with clients; all team members 
must be on time for team meetings before joint meetings and allot time to debrief with 
the team at the conclusion of a joint meeting.  

Openness. Openness is about telling the other team members when something 
is on your mind and listening to them when they have an issue that needs to be dis
cussed. Openness requires confidence that each team member has the best interests of 
the other team members, the process, and the clients -in mind at all times. It also 
requires the humility to acknowledge mistakes and ask for help. Openness means tell
ing the truth with compassion.
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Respect. Respect may be at the root of all that is good about collaborative 
teams. All team members respect the others as equals. All team members value the 
others' expertise and rely on it as part of their decision-making process. All team 
members honor the others' right to form an educated opinion that differs from other 
team members.  

Creativity. Creativity may not usually be associated with lawyers, mental 
health professionals, and financial professionals, yet creativity is crucial to collabora
tive teams. Every case is different, so each case gives the team the opportunity to 
come up with innovations that allow the clients to reach an agreement. One team 
member may be creative with metaphors, while another finds creative ways to expand 
the pie that the couple is dividing. The opportunity to be creative is also what keeps 
professionals interested in practicing their craft within the collaborative law model.  
Creativity keeps teams fresh and enthusiastic.  

Flexibility and Availability. Good team members are flexible. They step in and 
help when a colleague makes a misstep, even if the topic is not their area of expertise.  
Good team members make themselves available for conferences and meetings, 
acknowledging that coordinating six or more schedules is challenging under the best 
of circumstances, and is made more difficult if one or both clients have an interest in 
delaying or undermining the collaborative process.  

Excellent Communication Skills. Nothing will cause a meeting or a case to go 
awry more quickly than a team member with poor communication skills. Team mem
bers must know how to encourage rather than criticize, assist rather than rescue, and 
discuss difficult subjects with grace and compassion. Collaborative professionals must 
learn to ask questions rather than spout opinions, and they must recognize situations in 
which the best outcome will result if everyone remains silent.  

Talking to Clients about Teams 

The following passage came from a mental health professional in Austin, and it 
is the best description of the team approach to collaborative law cases I 'have ever 
heard: 

When you two married, there was a community of people who supported 
you and helped you through the process of having a wedding. Your team 
might have consisted of parents, siblings, friends, clergy, paid consultants, 
musicians, florists, caterers, etc. When you needed to make a decision 
about a particular topic, you sought advice from the person most likely to 
help you identify and evaluate your options. If you had exceeded your food 
budget because you really wanted to upgrade the champagne, you talked to 
the florist about how you could better stretch the dollars you spend on 
flowers-it wouldn't make sense to get the photographer's opinion about 
whether to go with peonies or daisies-plus, the florist will have seen
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things that you might not think of, like daisies for the table and peonies for 
the attendants.  

Now that you are divorcing, you have even more questions-and these 
questions are the kind that you have only one chance to answer. If you opt 
to take the retirement dollars instead of the house equity, for example, how 
does that affect your future financial security and cash flow? What is the 
best schedule for spending quality time with two children under the age of 
five? How will that change as the children grow and develop? 

The purpose of the collaborative team is to be the community of resources 
that is there for you when you are working your way through a divorce.  
We're skilled in our subject areas, and we're experienced collaborative pro
fessionals. We appreciate and respect the trust you have put in us at this 
important, somber time in your life.  

Practice Tip: Divorce clients are generally feeling vulnerable in at least two 
areas when they begin the legal proceedings: they aren't sure whom they can trust to 
act in their best interests, and they aren't sure what their financial picture will look like 
at the end of the divorce.  

1. I might address the trust issue like this: "I know you just found out that your 
wife has.been lying to you for quite a while and that must make you feel 
uncertain about a lot of things that you believed or just took for granted. I 
want to make available to you and your wife some experts who don't know 
you and have no reason to risk their careers to help your wife get more than 
her share of your estate or keep you from seeing your children as much as 
other divorced parents. They are trained to teach you to make decisions for 
yourself by making sure that you have all the information you need before 
you're asked to make an agreement. In addition to being licensed profes
sionals in their area of expertise, these experts are trained negotiators who 
know how to help you look at issues from different perspectives to see if 
there are options you haven't yet considered that would work for you and 
your wife." 

2. I offer this perspective on the issue of the cost of a team: "When you have a 
team on your collaborative case, you will have available to you the most 
qualified, least expensive person to help you deal with the specific issue 
you're trying to resolve. The financial professional is most skilled at helping 
clients deal with money issues and look at what their financial picture could 
look like down the road if certain assumptions are made. You shouldn't have 
to pay the attorney's fees when you can get a better service for a lower 
hourly rate from the financial professional. Likewise, you and your wife 
should be able to sit down with the mental health professional to get started
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on your parenting plan. Even if you don't reach a complete agreement, you 
will have identified the issues that really need our attention as a group, and 
you will have accomplished that with the assistance of someone who really 
knows what they're talking about. Why spend the money to do the same 

thing with the lawyers?" 

3. Finally, I remind clients of their options: "You can try collaborative law to 

see if our team of experts can help you come to an agreement with your 
wife. If it doesn't work, you always have the courthouse available to you.  
By the time you decide that you can't agree using the collaborative law 
model, you will have already identified the things that are most important to 
you, collected all the information you needed to make an agreement, and 

done everything you and the team can think of to settle the case-you may 
have even been to mediation. All those things also have to be done if you're 
litigating, so you'll be that much further down the road if you can't reach an 

agreement and have to go to court. The difference is that, if you go to court, 
each of you will have to hire individual experts to express an opinion to a 
judge; you'll have to do formal discovery, which is expensive and time con

suming; and, you'll pretty much ruin any chance you might have had to cre
ate a good working relationship with your wife. Then, at the end of the day, 

your future will be decided by a judge who only knows the part of your story 
that can be admitted into evidence within a few hours that will be allocated 

to your case." 

Benefits to Professionals of Working with Teams 

Attorney-client interactions in collaborative cases contrast sharply with how 
they would relate in any other process. For example, in a collaborative case, the wife's 
lawyer and the husband may develop a sense of mutual respect and appreciation for 
the perspective that the other brings to the negotiating table. In a litigated case, the two 
might never meet outside of a deposition or a courtroom-and these are not situations 
that are likely to produce kind feelings. The informality of collaborative meetings, 
coupled with the opportunity to get to know people over the course of several meet
ings, creates an environment where team members and clients can genuinely care 
about each other's well-being during the case and afterward.  

Collaborative law generally brings the humanity of everyone involved to the 
forefront of family law cases. Adding a team to the mix exponentially increases the 
opportunities for the clients to reach settlement. Beyond that, it gives clients the 
opportunity to connect with another human over matters that are critically important 
to the clients at that time. The clients feel heard, respected, and empowered to inte
grate the tools modeled by the team into their own lives. As the clients and the team go
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their separate ways, all parties can feel confident that they have created the opportu
nity for the clients and their children to have a future that is better, happier, and less 
stressful than what they would have created on their own.
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Chapter 5 

The Neutral Mental Health 
Professional 

Linda Ronconi 

Fists clenched, eyes blazing, and so angry she was shaking, the wife faced her 
husband and the collaborative team in the joint session. The volcano was about to 
blow its top. The lawyers were white faced and silent; worried that speaking up would 
make matters worse. Her husband didn't dare move. "Let's take a break," said the 
mental health professional in a calm voice. As in sports, a strategic time out can save 
the day. The mental health professional (MHP) averted a crisis, and the meeting con
tinued after the wife's attorney and the MIHP soothed the wife in private.  

In addition to helping joint collaborative sessions run smoothly, the MHP does 
many other things to assist the collaborative team and the clients on the path to suc
cessful resolution of the case, all the while remaining neutral. These include

- meeting with the clients individually before the first collaborative ses
sion; 

- helping run collaborative sessions in an evenhanded way; 

- encouraging positive team dynamics; 

- helping the clients express their goals and interests constructively in col
laborative sessions; 

- helping the clients improve their communication skills for better negotia
tions and, if there are children, for better postdivorce parenting; 

- helping the team develop a parenting plan that fits the family; and 

- keeping negotiations on track.  

Also, a second MHP may serve as a child specialist if input is needed about the 
child or children, and the team MHP doesn't want to compromise neutrality by offer
ing an opinion about what's best for the child. This chapter discusses the duties of the 
IHP, the benefits of using an MLHP, and more.  

Being a neutral mental health professional on a collaborative case doesn't 
include diagnosis or therapy although the MHP will have helpful observations about 
client personality traits and hot-button emotional issues. The MIHP's impressions
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about the clients are valuable for the team and can serve as a guide for successful 
meetings and negotiations.  

The MIHP has a unique role: not a passive listener and head nodder but an inter
active, constructive member of the collaborative team. Most Texas collaborative fam
ily lawyers recognize the value of having MIHPs on their cases if family finances 
allow. As Plano, Texas, collaborative lawyer Curtis Harrison explains, "What I value 
most about the role of the mental health professional in collaborative cases is that it 
frees me from the chore of trying to wear too many hats. Attorneys already serve as 
both advocates and settlement specialists. Without an MHP, we also have to take on 
the role of the MHP-a function that I am poorly qualified to undertake either by 
training or temperament." Kris Algert, an Austin collaborative lawyer, agrees that 
"there are so many positive attributes to the MHP." 

Meeting with the Clients First to Better Understand Them 

Everyone wants the first collaborative session to go well, but the lawyers are 
familiar only with their own clients and their clients' descriptions of the other spouse.  
Wouldn't things go better if at least one member of the team-the MHP-had met 
with both clients and heard their stories? Yes, and this can be done as part of the col
laborative process.  

Those new to the collaborative process may be wondering how the MHP can 
meet with the clients before a collaborative family law participation agreement is 
signed. Couldn't this lead to the MHP's having to testify about all kinds of private and 
confidential matters involving the couple? The designers of the Texas model for col
laborative practice have considered this and developed a solution, which the lawyers 
can cooperatively initiate. Both clients and their lawyers can sign a confidentiality 
agreement that covers any discussions with the MHP prior to signing the collaborative 
family law participation agreement. See form 6, the confidentiality agreement. (Edi
tor's note: After the confidentiality agreement is signed by all, it may be filed with the 
court as a binding rule 11 agreement. In addition, there's a provision in the collabora
tive family law participation agreement for back-dating its confidentiality provisions 
to include this early meeting with the MHP if desired. See forms 12 and 13.) 

During the MHP's meeting with each client before the first joint session, she can 
explore the clients' different perspectives regarding the divorce, the children, and their 
marital history. It's also a good time to begin getting a sense of who the clients are and 
begin an informal assessment of their personality traits. By getting acquainted with the 
MHP and being able to ask questions beforehand, the clients can come to the first joint 
meeting with a sense of comfort knowing there is a neutral-or two-at the table 
along with their attorney.  

Stuart Webb, the visionary family law attorney from Minnesota whose innova
tive ideas began the collaborative divorce movement, said that divorces are 20 percent 
legal and 80 percent emotional. If that's true, and it certainly seems to be, the MIHP
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would appear to be a necessity in the collaborative arena in order to help with the 
intense emotions between the divorcing clients, which often make attorneys uncom
fortable. Although the divorce process happens at a legal level, the "uncoupling" hap
pens at an emotional level. Divorce is painful in many ways, but the uncoupling hurts 
deeply. The traditional law school curriculum doesn't include how to deal with griev
ing clients or histrionic ones, but this is familiar territory for the MiHP. Emotions can
not be removed from the dissolution of a marriage, but they can be contained if the 
clients are willing to work with the MHP and their respective therapists if any.  

The ability to effectively assess and evaluate the clients-even informally
comes with the MHP's strong background as a clinician as well as an extensive 
knowledge of family systems. The dynamics of the particular family system is critical 
information that the MHP can provide to the team. Gathering this essential informa
tion begins with the MHP's first meeting with the clients and continues as changes 
occur in the evolving case. These inevitable changes can create impasses during nego
tiations. Knowing what emotions are behind the impasses can help the team develop 
options to overcome them.  

Sometimes the lawyers are quite surprised by the information provided to them 
by the MHP. Perhaps that's because some clients are reluctant to disclose all their per
sonal information to their attorney early in the case. As the MHIIP establishes trust and 
rapport with each client, more relevant information may surface, and as the benefits of 
transparency become clear to the client, they may choose to disclose additional infor
mation.  

When meeting with the clients for the first time, the following questions can 
elicit important information so the MHP may better understand what will work and 
what won't work to get the couple through the process. This isn't a comprehensive 
list, but it forms a good starting point.  

- Where is each client in the stages of grief about the divorce-state of 
shock, denial, angry, accepting the inevitable, done and moved on? 

- How has this couple historically handled conflict in the marriage
silently, aggressively, passive aggressively, etc.? 

- Are there children, and what do we need to know about them? 

- Is religion important in this family's history? 

" How do the communication styles of the clients differ? 

- What are each client's personality traits? 

- What are the strengths that each client brings to the collaborative pro
cess? 

- What is the work history and educational background of each client? 

- How close are the children to the extended family?
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- Who are the potential shadow advisors (people not part of the divorce 

who may influence the client)? 

What if during the course of the premeeting interviews with the clients, the MHP 
suspects mental health issues in one of the clients? Even grief is now an official diag
nosis, and each of the clients may be grieving in different ways and for different rea
sons. The impact of grief on the collaborative case can be significant because it can 
cause depression, anger, and denial. Also, if the clients are not at the same stage in the 
grief process, that can cause problems with timing within the case. Respecting the 
grieving process can slow the case, but there's wisdom in "going slow to go fast." 

The MHP may also see signs of an adjustment disorder, depression, generalized 
anxiety, obsessive compulsive disorder, posttraumatic stress disorder, or another diag
nosis that may impact the clients' ability to participate fully in the collaborative pro
cess. If the MIHP suspects that the client has a diagnosable condition, it's important to 
know if he is receiving treatment and, if not, whether the client is receptive to treat
ment.  

Some question whether clients with mental health issues are unsuited for the col
laborative process. Most collaborative professionals believe litigation and all it entails 
will only make a serious mental illness worse and that the collaborative process may 
be a more humane way to proceed with a divorce. That being said, experienced collab
orative professionals agree that cases involving mental health issues will likely be 
more difficult, time consuming, and expensive.  

Throughout the chapter, feedback is included from experienced collaborative 
lawyers about their experiences in working with MHPs and what they think are the 
most important attributes of an effective MHP. These candid comments from your col
leagues are for you to ponder when considering using an interdisciplinary team based 
on the Texas model with two lawyers, a neutral financial professional, and a neutral 
mental health professional.  

Dallas collaborative lawyer Kevin Fuller lists the three most important attributes 
he thinks an effective MHP brings to the table: 

1. A calming demeanor and skill set to keep the process constructive.  

2. A sensitivity to know when the parties or attorneys are not communicating 

well and are not hearing what the other side is saying.  

3. An awareness that the MHPs are functioning in a negotiating environment 
and to help people to communicate effectively in order to have constructive 

discussions and negotiations about difficult issues.  

Helping Run Collaborative Meetings in an Evenhanded Way 

At all times, the MIHP must be and appear neutral, especially when running the 
collaborative sessions from the joint agenda. Neutrality is essential in creating trust-
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the cornerstone of the relationship between the clients and the MHP. Without trust, the 
MHP's influence is negligible. The presence of the neutral professionals, the MHP 
and the neutral financial professional, is designed to create a sense of emotional safety 
within the collaborative environment. Just by being there and doing their jobs, the 
neutral professionals can often equalize the sense of one attorney's being more power
ful or influential. Remember, it's difficult for a client to overcome the mindset that the 
other's attorney is not out to "win" for their client.  

It is imperative that the clients believe the MHP is working in the best interests 
of both parties. Sometimes a settlement option that was suggested by the other spouse 
or attorney and rejected can be suggested again in a different way by the MHP and 
sound perfectly fine. On the other hand, if the perception of the MHP's neutrality has 
been compromised, the case can stall.  

Many lawyers prefer that the MHP run the meetings from a jointly created 
agenda because when one lawyer directs the agenda, the other lawyer's client may feel 
the lawyer on the other side has more power. Also, time needs to be used effectively, 
and MHPs are adroit at allowing the clients (and lawyers) to speak enough, but not too 
much. Staying focused and on topic makes meetings productive and efficient. (Edi
tor's note: In cases in which there's no MIH-P, the lawyers typically trade off with one 
lawyer handling the agenda and the other lawyer taking minutes at each meeting. This 
is less satisfactory, but can be a necessity when funds will not permit neutrals.) 

All joint meetings have agendas. Usually the MHP manages the joint meeting, 
deferring to other team members for certain items on the agenda. The MHP also acts 
as the "communication traffic cop" watching for words or behaviors that do not adhere 
to the expectations of conduct (see form 11), which the clients have read and agreed to 
follow. If there are communication problems, the MHP can call a break. Because the 
MHIP acts as facilitator and observer of communication, it's not practical for the MHP 
to take the minutes at the joint meetings, so usually one lawyer does it.  

This first joint meeting with the clients can reveal how well the team has pre
pared. A smooth first joint meeting can calm concerns the clients may have regarding 
their investment of time and money in the collaborative process. Communications 
during joint meetings should be succinct, competent, and timely. Clients are watching 
for good use of time at the joint meetings, and one can imagine them mentally tallying 
the hours times the number of professionals at the table and becoming alarmed if time 
is not being used efficiently. By running the agenda, in most cases, the MHP can keep 
the meeting on track and on schedule although the lawyers may agree to discuss other 
issues as the case requires.  

At the end of the joint session, the clients leave, and the collaborative team has a 
thirty-minute debrief. It should be scheduled as part of the process each time and not 
put off or done by phone. What makes debriefing important? This is when the profes
sionals pool their wisdom and discuss what went well and what didn't. They talk 
about upcoming tasks and how to make this collaborative case proceed smoothly. The 
more candid the discussion, the better. This specific feedback impacts the case as the 
team improves and coalesces. The mindset of thinking as a team and not as an individ-
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ual presents tremendous potential for the professionals and often requires a new way 
of thinking.  

Between meetings, it is the responsibility of the MIHP to keep the team advised 
about any changes that have occurred with the clients. The clients can call the MHP as 
needed, not for counseling, but for help with communications or parenting issues, for 
example. The MHP can relay new information to the team via a confidential team 
email or discuss it at the premeeting if that's more practical.  

Encourage Positive Team Dynamics 

Because of their training and experience, MHPs can foster positive team dynam
ics and nurture the synergy that makes collaborative cases work. The MHP comes 
with a clinical background and extensive experience in case management skills and 
working in a team environment. In addition to facilitating communication in the col
laborative joint sessions, the MIIP can facilitate communication within the team in 
pre- and post-meeting debriefing sessions. A cohesive team interfaces fluidly, and the 
necessary tasks and responsibilities flow smoothly in cooperative fashion. With a 
well-functioning team in place, the inevitable problems are manageable.  

From the MHP's viewpoint, it's not only the relationships with the clients that 
warrant attention and nurturing, it's also the relationships within the team. And, by the 
way, it's good to hear a team laugh together. Humor is healing and stress-relieving; 
our jobs can be tough.  

On a collaborative divorce team, the professionals may have worked together 
before or it may be a new combination. Some teams have smoother rides than others.  
A bumpier ride may be the result of a team member's poor time management, an inex
perienced team member's unfamiliarity with the collaborative process, or perhaps a 
prickly personality. An experienced MHP can often improve the team's effectiveness, 
but it must be done discreetly and with tact. MHPs understand that, as a practical mat
ter, it's the lawyers who recommend them for collaborative cases.  

What if there's no MIHP on a team, but after the first meeting, the lawyers agree 
the case needs one because the meeting did not go well? An MHP can be called in to 
join the team after the fact. Although this is not the best way for the MHP to become a 
team member-as an afterthought-it's better than having the case fail.  

College Station's Tracy Stewart, a neutral financial professional, lists her three 
important attributes of the MHP: 

1. The ability to understand the clients' emotions and to communicate that 
information to help the FP understand because it affects the FP's work and 

interaction with the clients.  

2. The willingness to coordinate with the FP so the two neutrals can work 

together more effectively to keep the case moving along and help the clients 
stay focused on the finish line.

64



The Neutral Mental Health Professional

3. The skills to educate the clients on issues regarding the children and future 
parenting and help keep the clients emotionally stable.  

Stewart went on to say "I have worked closely with predominantly one MHP for 
about seven years. We have honed our working relationship to a point where we can 
keep the attorneys informed of client issues of which the attorneys are not aware. It 
defines 'team.' 

Helping the Clients Express Their Goals and Interests 
Constructively 

Before the clients can begin negotiations, the team needs to understand the cli
ents' goals and interests. In other words, what are their fundamental objectives? This 
happens early in the case-as early as the first or second joint session-even though 
negotiations begin later. Goals and interests form a foundation for the interest-based 
negotiation process used in collaborative cases. Interest-based negotiation is discussed 
in detail in chapter seven. To help the clients discover their goals and interests, the 
lawyers give them a homework assignment, the goals and interests worksheet (form 
15), ask them to give the questions serious thought, and fill out the worksheet.  

Some lawyers are careful to review their client's answers before the day of the 
joint session and may recast those answers so they're not inflammatory. Others law
yers don't. More often the client's responses are thoughtful and civilized so nothing 
needs to be done. However, the MHP may be handed an argumentative list of goals 
and interests from each client during the collaborative session. Then it's the MHP's 
job to reframe the goals and interests on the spot in a way that's true to the spirit of the 
client's goals without causing the other spouse to bolt from the room never to return.  
This is a sensitive area for the clients. Here's an example of a problematic goal and 
how it was refrained: 

Client's original response: "Not to be yelled at, called names, and accused of 
ridiculous things anymore." 

Client's refrained response: "Civil interactions with my husband." 
Because the clients' goals and interests guide the settlement negotiations, it's 

important to get them right and make them constructive. This doesn't mean a client 
has to deny real needs, such as retirement security or reliable transportation. Goals and 
interests need to be accurate and complete. Also, the MIP should revisit the clients' 
goals and interests at each joint session in case they change as the case evolves and 
moves toward settlement. Priorities can shift.  

In addition to helping clients with their goals and interests, the MHP can help 
volatile clients learn to manage their emotions. Even when outbursts happen in collab
orative sessions, the client's emotions can usually be constructively managed with 
help from the MHP and support from the client's attorney. This is not an unusual situ
ation for collaborative practitioners.
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Kris Algert, a collaborative lawyer from Austin, identifies the three most helpful 
attributes of the MHP: 

1. Identifying clients' interests and keeping them focused on interests through
out the entire case.  

2. Assessing "challenges" in the case, particularly emotional/mental health 
challenges, and then providing facilitation to other professionals/clients to 
keep communication productive.  

3. Assisting with parenting plan work.  

Helping the Clients Improve Their Communication Skills 

Some collaborative practitioners refer to the MIHIP as a "process facilitator," and 
this would be accurate. It's hard to collaborate if you can't communicate. If there are 
communication problems between the couple, which is likely, the MHP can suggest 
ways to improve their language with each other, and perhaps even more importantly, 
how to be a better listener.  

From the beginning of the case, the MHP is assessing the communication style 
of each client. Do they use a predominantly passive communication style? Is one cli
ent overly aggressive in how he or she communicates? Is a passive-aggressive com
munication style evident in one or both of the clients? Communicating more 
effectively is a skill that can be learned. The opportunity to improve that skill is 
another benefit of having an MHP on the team.  

If one client is more dominant in his communication style, the MHP can help the 
less dominant client use appropriate language to level the playing field. In the interest 
of neutrality, the MHP will offer help to both clients. Help for the already-assertive 
spouse may be to see the positive side of these changes in the other spouse, the new 
student of assertion. A positive change in how they communicate can only have a ben
eficial impact on negotiations and their future co-parenting relationship if there are 
kids.  

If one or both of the clients has an aggressive communication style that didn't 
work in the marriage, isn't working well in joint meetings, and, let's face it, probably 
hasn't worked in their lives, the MHP can offer offline help to modify their language 
so it is better received. The aggressive speaker may.appear to be listened to, but many 
listeners are really looking for an escape route or planning a sarcastic retort. The 
intended message of the aggressive communicator, however valuable, is hidden by the 
delivery style.  

A passive-aggressive communication style is the most difficult style to change.  
This style deflects responsibility onto others; the basis of the style is a blaming pat
tern. The passive aggressive spouse may say, "It's not my fault. If you had only ... " 
Sarcasm is often used, and even though the passive-aggressive communicator is often
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considered witty by others-his audience-this "humor" is at the expense of a tar
geted person, often the spouse. These people often instigate conflict between others.  
The passive-aggressive communicator in a collaborative divorce requires careful 
observation and increased communication among team members to avoid misunder
standings.  

How a parent communicates with a child has a ripple effect in their world. Inap
propriate communication between parents such as yelling, stonewalling, sarcasm, etc., 
in front of the children can have long-term destructive effects on the children's self
esteem and future relationships. Usually cowed and passive around their parents' 
arguments, when these children grow into adults, they may adopt their parent's dys
functional style of communication in their own relationships. And so the cycle contin
ues. In the interest of effective co-parenting in the future, learning direct, honest, and 
appropriate communication should be a priority for the sake of the children.  

The MHP hopes the attorneys will encourage their clients to see the collabora
tive process as an opportunity to make positive changes regarding their communica
tion so that history does not repeat itself in their next relationship. Learning how to 
communicate more effectively is a tool that can help in both their personal and profes
sional lives. The MHP is there to help them learn how their verbal and nonverbal com
munications influence the world around them.  

Collaborative lawyer Harry Munsinger of San Antonio states what he thinks are 
the most important attributes of an MHP: 

1. Insight into the interpersonal dynamics of a couple and understand the 
underlying motives and hidden agendas that people use in a marriage and 
during a divorce.  

2. Creativity and the ability to generate novel parenting solutions and new 
ways to handle difficult emotional issues.  

3. Empathy for the couple during their grieving as this helps the couple feel 
more comfortable and secure during the difficult work of divorce.  

Help Develop a Parenting Plan that Fits the Family 

For parents, one of the primary benefits of the collaborative process is that it can 
insulate children from much of the divorce. In the collaborative process, the parents 
can work together with the help of a mental health professional and the team to devise 
a personalized parenting plan (visitation arrangements), rather than having a legal 
contest about who gets to see the children and when. In addition, if the children don't 
yet know about the divorce, the mental health professional can advise the parents on 
the best way to deliver the news.  

Everyone is aware of how destructive a traditional divorce can be for children.  
Their sense of safety is threatened, and their home lives change and appear unstable.
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This can affect many aspects of children's lives-scholastically, emotionally, physi
cally, and spiritually. Children who are old enough to remember will create a narrative 
about the parting of their parents in an attempt to give meaning to the event. Those 
who are too young to have cognitive memories may find their memories have a physi
cal component instead, such as a tightness in the chest or feeling nauseated.  

Human beings are storytellers, and each child of divorce will have his own 
unique and personal story of the divorce that will be told time and again in various sit
uations and for various reasons. It will be recalled throughout his life, in the privacy of 
his own thoughts as images surface and the personal interactions are replayed as the 
adult child remembers how the parents handled ending their roles in the nuclear fam
ily. If each parent has a narrative that blames and demonizes the other parent, the chil
dren are hurt, scared, and angry, and their stories are tainted.  

The collaborative process offers a realistic alternative to this unfortunate result.  
If the children don't yet know about the divorce, the MIHP can guide the parents in 
how to present this important news to their children in the least destructive way. The 
MHP can recommend books for the parents and children. When parents plan a story 
with a unified perspective explaining the reasons for the ending of the marriage, and 
it's developmentally appropriate and sensitive for each child, imagine how this will 
evolve to become a part of the child's life and the telling of this life experience. It's 
important that positive images of each parent be maintained so that each parent can be 
trusted and regarded as loving, caring, and responsible even though the nuclear family 
is dissolving.  

In addition to helping parents break the news about the divorce to their children, 
the MHP can create a custom parenting plan that works for the couple. And "create" is 
the key word because in the collaborative process, the constraints of a court-dictated 
plan are not the issue they would be in a litigated divorce. Our collaborative clients are 
free to be creative, providing it is in the best interests of the children. One of the dis
tinct advantages of the collaborative divorce is that the clients can agree on a parent
ing plan that may be unusual and atypical. The MHP can work with the clients on 
scheduling the time each parent will spend with the children, but the MHP is mindful 
not to give legal advice and refers all legal questions to the lawyers.  

As the parenting plan is developing, and the co-parenting relationship is evolv
ing, each parent can develop increased confidence in the other parent's ability to care 
for the children. With that confidence comes trust and often some creative solutions 
that would not surface in a contentious situation.  

In one case, two teenagers wanted to alternate weekly between their parents' 
nearby homes with the time to switch homes being late on Saturday afternoons. The 
lawyers explained to the parents that this was a highly unusual plan, and that the par
ents would never be able to go away for the weekend without making arrangements 
for the teenagers. Both parents agreed that if the teenagers wanted to do it this way, 
they were fine with it. This parenting plan was a happy collaborative result.  

When clients work out their own parenting plan with the help of the profession
als and incorporate into their plan the little things that uniquely suit the newly restruc-
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turing family, they are much less likely to later wind up in conflict about those 
arrangements in front of a judge. In collaborative cases, "buy in" can make all the dif
ference.  

Collaborative, lawyer Curtis Harrison of Plano considers these the important 
attributes that an MHP brings to the collaborative process: 

1. Exceptional communication/facilitation skills.  

2. Adeptness at correctly interpreting subtle nonverbal cues and taking action 
as appropriate.  

3. Ability to manage the dynamics of conflict and expertly address or redirect 
the clients.  

Engaging a Second MHP as a Child Specialist 

Sometimes a child specialist is needed to communicate the children's point of 
view to the clients and the collaborative team. Team members normally won't interact 
with the children because a goal of the collaborative process is to insulate them from 
the divorce. If the MiHiP on the team were to interview the children, this might com
promise his or her neutrality. -However, there are cases where candid input from the 
children is both necessary and constructive. An independent mental health profes
sional engaged as a child specialist can meet this need.  

Case Example: In one case, a father had been emotionally abusive of his teenage 
daughter. The mother explained that their daughter had some definite ideas about the 
conditions under which she would see her father. The father didn't believe the mother 
and didn't understand how his daughter might view him as abusive. Because the col
laborative case required a decision about when and under what conditions the daugh
ter would see her father, a child specialist was engaged-with the approval of both 
parents.  

The child specialist met with the teenage daughter and heradult sisters to find 
out the real story and what she wanted to do. Then, the child specialist met with the' 
father and explained delicately that the daughter was indeed uncomfortable around the 
father and only wanted to see him with an older sister present: The process worked, 
and the father took the news remarkably well. He truly had no idea about the impact 
he was having on his daughter.  

Keeping Negotiations on Track 

Whenever challenges arise in a collaborative case, and they always do, the MHP 
should be prepared to intervene if the challenge is in their area of expertise. The most 
common challenge.is client emotions that surface during the divorce, notably anger.
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Those angry feelings may require a lot of attention and education from the MHP so 
they don't derail the collaborative process.  

Negative client emotions may intrude on collaborative sessions or may cause 
problems between sessions. Outbursts during collaborative sessions can require the 
MHP to call a break. "Under-the-radar" negative remarks are hard to prevent, but if 
they're too frequent, it's break time again. Often the client can be persuaded that a 
steady stream of negative remarks is counterproductive and may interfere with achiev
ing the client's goals. For problems between meetings, it helps if the MHP has an open 
phone line and is accessible to the clients. Also, the attorneys need to keep the MHP in 
the loop when the clients are acting up between sessions.  

Paramount to success is teaching the clients how to manage their anger and 
stress and how to develop better coping skills. Coaching the clients on stress manage
ment and better communication is not done in a therapy model but to facilitate the col
laborative process and post-divorce interactions.  

When actions by the MHP are needed (that is, a phone call to the clients from the 
MHP and possibly a visit by the clients to her office), it's a good idea to inform the 
team beforehand of the plan, not only because it enhances team solidarity, but because 
the team may have more recent information that will be helpful. If the neutral financial 
professional has had a recent meeting with the clients that was unproductive for vari
ous reasons, and the clients were upset when they left the meeting, letting the MHP 
know via a confidential team email is good practice. Keeping each other frequently 
informed fosters team cohesiveness and an effective process.  

Collaborative lawyer Jennifer Tull of Austin considers these the necessary attri
butes of the MHP: 

1. Confidence that he or she has the skills and insight necessary to be a contrib
uting team member. They must have a willingness to jump into a situation 
and do what seems best at any given moment.  

2. The ability to help clients see each other's point of view.  

3. Creativity.  

Benefits of Having a Mental Health Professional on the Team 

Two attorneys, a financial professional, and a mental health professional experi
enced in their fields come to the table with skills that have been learned and honed 
over the years. Some of these skills come from their respective professions and some 
come from the wisdom that grows from their interpersonal life experiences. IIHPs 
bring clinical skills and wisdom to the collaborative process. This interdisciplinary 
integration and sharing within the collaborative divorce team can yield exponential 
results. There is synergy in a team that works well together and that learns from each 
others' skill sets. The goal of the team is a successful settlement arrived at respectfully
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and with dignity. Metaphorically speaking, a well-honed team can operate as a laser 
beam dissecting the problems encountered while searching for answers or, as needed, 
operate as a kaleidoscope exploring the myriad available possibilities that may lead to 
a creative solution.  

I see the work of the mental health professional in the collaborative divorce pro
cess as both an art and a science. Our clinical skills are the infrastructure and the core 
that supports what we are intellectually capable of contributing to our team as a ratio
nal being. Our capacity for intuition is that part of us that we can't define but helps us 
in our work in a way that we can't explain. Both are needed. Both are necessary.
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Chapter 6

The Neutral Financial Professional 

Tracy B. Stewart 

"He told me we had $500, 000 in that account. Where's the money?" 

"She doesn't understand! I need you to show her that I'm telling the truth." 

The situation above is true. The husband had boasted to his wife about the large 
savings account balance ... five years ago. In the interim, they had taken some expen
sive family vacations, moved money into a couple of 529 college savings plans, and 
purchased a new, upgraded car. And the wife didn't understand how much spending 
money they had left because the couple wasn't able to communicate effectively about 
money.  

As a key collaborative team member, the neutral financial professional (FP) can 
help solve many problems. In this case, the wife looked to the FP to find the missing 
$500,000. She trusted the FP because she was not going to be influenced by her hus
band. The FP was both neutral and had professional credentials that.are universally 
known as being aligned with strong ethical standards. The husband looked to the FP to 
be an independent expert that his wife could trust. He had tried for years to explain the 
family finances to his wife, but she just wasn't interested. She left it up to him all 
those years, but when she suddenly became interested, she no longer trusted him.  

What neither spouse realized at that point was that both of them held inaccurate 
assumptions about a few of their investments. These were misunderstandings that 
required them to realign their own property settlement hopes. The FP's job was to edu
cate and enlighten them before they began generating property settlement options.  

By the time they got to the option generating stage, the FP made sure that both 
spouses had a more or less equal understanding of the nature of the investments. With 
both spouses having equal knowledge and understanding, you can create a balance of 
power regarding the money. This is critical as the clients move from generating 
options to negotiations.  

In this case, the FP asked the husband whether there ever was $500,000 and, if 
so, where might it have gone. He listed the expensive vacations, the new BMW, the 
money set aside for their children's college, and the transfers to a new account. When 
I, mentioned these to the wife, it was a "light bulb" moment for her. We could then 
move forward.  

This case illustrates one of many areas in which a neutral financial professional 
can assist during the collaborative process. Other areas include helping clients gather 
and organize financial information, developing current and future budgets, helping cli-

73



Collaborative Law-Start to Finish

ents understand financial issues, and generating and evaluating settlement options 
especially if taxes make a difference.  

Neutral FPs Reduce Risk of Misstated Inventory 

When the clients assemble their own inventory (list of assets and liabilities along 
with their values), the due-diligence factor is missing. Attorneys have various reasons 
for allowing their clients to turn this step into a do-it-yourself project. The most com
mon reason is to save money for the clients.  

Due diligence is performed when the neutral FP creates the inventory from third
party documentation. For every line item on-the inventory, the FP has a back-up docu
ment. For example, bank and investment account statements show the clients' names, 
addresses, account numbers, institution names, and date of the statements. Online 
statements are not acceptable if they are missing an account number, account holder 
name and address, or other identifying information.  

If the clients do a DIY inventory and make a mistake on the list, they. haven't 
saved any money. Instead, they will have cost themselves more money in legal fees to 
sort out the mess they have accidentally created for themselves. This isn't only an 
expensive inconvenience for the clients, but a potential liability problem for the law
yers if they haven't done their jobs right in gathering accurate information about the 
family assets and liabilities.  

The attorneys could do the due diligence themselves. But since the attorney's 
fees are generally higher than those of the FP-especially for two lawyers-the better 
decision is to have the FP do the due diligence work. FPs are experienced and expert 
at reviewing and understanding the nuances of the financial property. The financial 
professional can gather the financial documents from the clients (complete with peri
odic gentle reminders) and then share those documents with the full team.  

When the neutral financial professional prepares and presents the inventory, both 
spouses can be comfortable that there was not undue influence or power exerted in 
creating this document. When you combine this practice with having the parties sign 
the inventory as being complete and accurate, the team has reduced the risk of negoti
ating on a misstated inventory.  

The financial professional is usually adept at explaining complex financial con
cepts to clients who may be unfamiliar with financial matters, as well as to clients who 
are mistakenly confident that they understand the issues. This is one of the steps used 
in creating the balance of power between the spouses that is so important going into 
the negotiation stage.  

For assets that do not have a ready fair market value, such as real estate or a busi
ness, the FP can help the clients understand their options for valuation. The FP 
explains to the clients what their choices can be for valuing these assets. However, the 
FP should not be the person to value any asset. This can cause a perception of lack of 
neutrality as one client is bound to be unhappy with the resulting value.
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Even if the neutral financial professional prepares the joint inventory, when one 
of the spouses succeeds in convincing the attorneys that the FP doesn't need to look 
into the investment accounts, trouble can result, as in the following case.  

Case Example: Cutting corners forced one wife to suddenly and materially alter 
her postdivorce cash flow and investment plans . . . during the document-signing 
meeting. She had always believed her husband was the smartest man around. She 
trusted him when he said all the money awarded to her would be immediately avail
able for her to invest as she chose. Unfortunately for her, he overestimated his own 
level of knowledge. A material amount of her financial assets were tied up in an 
account that was not liquid after all. The couple had saved about $200 on the FP fees, 
but had caused the wife avoidable anxiety, distrust, and disappointment. In this case, 
cutting corners was a mistake for the clients' postdivorce relations, and it didn't leave 
the wife with a favorable impression of the value of the collaborative law process.  

After the first-draft inventory is compiled and approved, the FP can help the law
yers and clients identify claims such as separate property and reimbursement. When 
the clients and their attorneys request this, the FP does the analyses and updates the 
inventory if instructed to do so. Just because separate property and reimbursement is 
analyzed does not guarantee it will be reflected on the inventory and factored into the 
property settlement. That is a decision for the clients and the attorneys.  

Neutral FPs Help Clients Get Ready for Their New Financial 
Normal 

In another case, the husband had handled all the finances for years, and he cer
tainly knew his own cash flow needs. He didn't need any help in his mind, that is, until 
he woke up in the middle of the night with the realization that he had promised his 
wife more than he could afford. He called the neutral financial professional first thing 
in the morning.  

Sometimes one client simply will not take budgeting seriously. Maybe the client 
will promise to write it down, but it never happens. The FP is directed to analyze 
everyone's future cash flow needs-those of the wife, husband, and children-but 
can't do it without input from both clients. If the client makes promises to cover cer
tain costs without understanding the limits of the family cash flow, it's embarrassing 
for the client and can cause bad feelings between parties.  

The neutral financial professional is on board to create realistic postdivorce bud
gets for everyone in the family. This is part of the transparency concept. With com
plete and accurate information, the couple can mutually decide how to allocate cash 
and income to cover everyone's living expenses. Many times this includes having to 
reduce their expenses. But this bad news is much better delivered by the neutral finan
cial advisor than by one of the spouses or attorneys.  

In a litigated case when the father commits to no more than the statutorily 
required child support amount, the mother sometimes tells her children, "Dad doesn't
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give me enough money to buy that. Ask him to buy it for you." Collaborative law aims 
to avoid this type of postdivorce disagreement. For this reason, neutral FPs create a 
list of the living expenses the children need and then help the couple determine how 
they will jointly cover those expenses. If the couple cannot afford the same individual 
lifestyles as predivorce, they mutually agree on what expenses to reduce and how to 
tell their children about these changes.  

When the FP creates the children's budget, it is often done by looking at histori
cal spending habits. This enables the parents to understand the variance in their chil
dren's life style if they need to cut back on any expenses such as private school, 
sports, or camps. Most parents will do their best to find a way to maintain their chil
dren's existing life style. They don't want the divorce to affect the children. The FP 
can help these parents see what financial and life-style adjustments they need to make 
to be able to reach and maintain this goal.  

Neutral FPs Demystify Retirement and Employee Benefits 

When the clients don't understand their retirement benefits, it can spell trouble, 
as in the following case.  

Case Example: The couple had been married nearly forty years. She loved him 
deeply. She told us that her husband was the smartest man she had ever met. She 
agreed with him when he told the collaborative team that he didn't want the FP to 
review the terms of his retirement accounts. He said he knew everything there was to 
know about the accounts. He told her that she would immediately have access to her 
share of the retirement to invest as she pleased. She and her new investment advisor 
designed her retirement portfolio to cover her cash flow after the divorce. Moments 
before she and her husband signed the divorce agreement, her husband realized that a 
sizeable chunk of her retirement was bound up in an annuity for ten years. This threw 
a ratchet in her financial plan. The estate was large enough that she could have been 
awarded a different, more liquid account without affecting his plans if they had been 
aware of the details earlier.  

This is not an unusual story. Many times clients believe they understand their 
own retirement accounts but in fact do not. Neutral FPs can clear up these misunder
standings in a way that educates the nonemployee spouse and at the same time 
enlightens the employee spouse. All of this can occur without damaging egos or caus
ing embarrassment. Then both spouses can appropriately plan for their individual 
financial security.  

Neutral financial professionals frequently need to explain to the clients the dif
ference between a defined contribution plan and a defined benefit plan. Put simply, a 
defined contribution plan spells out what you can put into the retirement account, and 
a defined benefit plan spells out what the plan will pay out over time in retirement. It's 
hard to compare these two types of plans in dollar amounts without using mathemati
cal formulas, which the FP can apply to the plans. Determining the best mix of these
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accounts to allocate to each spouse is an important step in addressing the parties' long
term financial security.  

Clear explanations of the differences between retirement plans help the couple 
come to an informed property division agreement. The FP needs to explain the risks 
and benefits of each type of plan and what effect interest rates and inflation have on 
both types of plans. Assumptions about the future of the economy are risky, but are 
part the calculations needed to evaluate various types of retirement plans. Understand
ably, these concepts are not always apparent to clients or the lawyers.  

The FP is very useful when it comes to understanding employee benefit plans.  
The clients and their attorneys will be interested in knowing the inherent risks in any 
plan because those risks will directly affect the discussions of dividing this asset. Usu
ally one member of a couple will be in a better position to tolerate financial risks.  

Neutral FPs Identify Tax and Other Less Obvious Issues 

Perhaps the most commonly known tax issue in divorce is the alimony recapture.  
Unwary clients and lawyers run the risk of designing settlements that cause the IRS to 
ask for money back after the divorce is finished. Alimony recapture's purpose is to 
prevent a property split from being disguised as tax-deductible alimony. This federal 
tax rule applies when tax-deductible alimony payments substantially decrease over the 
three calendar years following the date of divorce. When the decrease is too great, the 
tax break on the previously deducted alimony is reversed. The payor has to pay the 
back taxes associated with those deductions, and the recipient gets to reverse the taxes 
paid on the alimony received. FPs can run calculations to test suggested alimony 
options or to come up with alimony options that will avoid the dreaded alimony recap
ture.  

Another frequently discussed tax issue is whether to shrink the value of a retire
ment account because it will be taxed when withdrawn ("the tax-affected value") 
before comparing it with the net value of the marital home, which most likely will not 
be taxed when sold. These can be the two largest assets in an estate. This difference 
can mean a substantial imbalance in the amount of the future tax when one person is 
awarded the house and the other is awarded the retirement. Often, the FP will apply a 
percentage "haircut" to reduce the value of the retirement account by the future tax so 
it can be compared with the net value of the marital home.  

The retirement account value shown on the account statement is reduced by an 
amount of income taxes that would apply to the distributions of the retirement balance 
in the future. For example, if the tax rate is assumed to be 20 percent and the retire
ment account balance is $100,000, the tax-affected or after-tax value would be 80 per
cent of the account balance, or $80,000. The challenge here for the FP is in the tax 
rate. Some use a standard 20 percent to 28 percent rate. However, there is no way to 
predict future tax rates, future tax rules, future deductions and credits, or other items
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that affect future tax rates. The savvy FP and the careful attorney will ask the clients to 
pick a tax rate to use on this calculation.  

At the same time, some lawyers like to apply selling expenses to the market 
value of the house so as to get the inventory value down to a net after-sale estimated 
value. This involves estimating expenses to be incurred to prepare the house for sale 
plus the agent commissions and other selling costs.  

Investment portfolios have imbedded tax consequences when there are unreal
ized gains and losses in the holdings. The neutral FP can analyze these in detail for 
specific division or the clients can decide to divide the account straight down the mid
dle so that each of them gets the same amount of unrealized gains and losses.  

Clients rarely think about the nontax costs of dividing investments. Annuities 
have lengthy penalties for liquidation. These are sliding scale gotchas that go on for 
seven years and usually range from 7 percent down to 1 percent. FPs can quantify 
these penalties so the clients can negotiate with full information.  

Frequently clients assume an investment can be divided when in fact it cannot.  
The neutral financial professional will be the nonthreatening voice that points out this 
potential problem and factors it into plausible property settlement options.  

Neutral FPs Develop Realistic Property Division Options 

Once all of the issues, costs, and needs have been revealed, the team can move 
on to generating options for property division. The neutral financial professional is in 
the unique position to suggest creative options that might be seen as suspicious had 
they been suggested by one of the attorneys. The neutral financial professional is 
aware of the tax and liquidity nuances of various combinations of division options. He 
can remind and inform the team of these issues as everyone discusses options in the 
collaborative environment.  

Neutral FPs as Guardians of Transparency and Honesty 

Usually, if there is dishonesty in a collaborative case, the mental health profes
sional is the one to discover it. Once in a while, the issue will land in the FP's lap.  
When budgets are created from historical spending records, the credit card and bank 
transactions are the trail of breadcrumbs that lead to the secrets some spouses would 
prefer to remain hidden. They reveal bar tabs, expensive shopping trips, and secret 
liaisons. Understandably, a spouse might prefer to leave these details out of the spot
light even if the other spouse is aware of the situation. They may be ashamed or don't 
want to cause any more pain. They may rationalize this as exercising confidentiality or 
moving forward, both collaborative law elements.  

This can all come to light when the FP is compiling a twelve-month historical 
spending report for the parents and the children. The report is going to be the basis of
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the family's postdivorce cash needs. From there, the FP is going to work with the cli
ents to develop a plan to cover the future family living expenses. When one spouse 
holds back a few credit card statements, the FP does not have a complete picture of the 
family expenses. This can affect child support needs and negotiations.  

Case Example: In one case, the wife paid all the bills and had access to the 
online credit card statements. She was very interested in seeing the family's historical 
spending to use as a basis for a budget for herself and her children. She told the FP that 
she could get twelve consecutive months of credit card statements. She was also in a 
hurry to get through the divorce. The professional team was under pressure to work at 
a remarkable speed to accommodate this couple's timing. When the FP requested two 
missing credit card statements, the wife sent an e-mail saying that she and her husband 
wanted the FP to proceed without that data. "Just get this done." 

The FP knew those statements were easy to obtain. All the statements were 
available online. Something didn't seem right. Soon after the e-mail from the wife, her 
husband met with the FP to review the detailed spending list. He had not known that 
two credit card statements had been omitted. He had not agreed with her to proceed 
without those statements. It became apparent that liquor and bar tabs were a notable 
part of the family grocery and dining expenses. If those expenses were material and if 
the grocery expenses were allocated by ratio across the family (as is usually the case), 
the children's food budget could be overstated causing the child support amount to be 
higher than actually needed for the children's benefit.  

But worse, the FP had discovered that the wife was not being honest and trans
parent. The situation had an aura of sadness, not blame. The FP needed to maintain 
strict neutrality and avoid bias. The FP talked with the mental health professional, 
consulted the protocols of practice for collaborative financial professionals, and called 
for a team conference call. The mental health professional provided information that 
rounded out the situation for the attorneys. From there, the attorneys used their profes
sional judgment on how to deal with the situation. Eventually, the attorneys asked the 
FP to proceed without the missing credit card statements. The FP added a note to the 
client file, and the case moved on.  

There are several lessons from this case. First, the team should strive for compre
hensive financial discovery. Second, if the financial professional finds one of the par
ties isn't being forthcoming with relevant information, she should not confront the 
client, but instead consult the team. Third, discovery is rarely perfect, and the attor
neys need to use their best judgment about how to proceed.  

Financial professionals may, in the course of performing their requested work, 
make a discovery that is contrary to the information provided or the position taken by 
one of the clients. Often information has inadvertently been left out or forgotten and 
the opportunity should always be provided for further disclosure without making 
either party uncomfortable.  

If full disclosure is not readily embraced by the offending party, the financial 
professional shall seek the assistance of one or both lawyers and the mental health 
professional to address the problem without derailing the collaborative process. The
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issue should not be discussed with the other client. It is essential, especially during 
this clarification time, that financial professional neutrality be preserved both in fact 
and in perception.  

Conclusion 

Norma Levine Trusch, a Houston collaborative law attorney, has said, "Being on 
a case with neutrals enables me to focus solely on my job as an attorney. When I'm in 
meetings on a collaborative case that doesn't include a neutral financial professional, I 
can feel the tension in the air. This comes from client distrust of the financial informa
tion when numbers are prepared and presented by the other side." 

Neutral financial professionals provide another set of eyes and ears for the team.  
Just as the mental health professional learns of underlying key parenting and emo
tional issues, the FP learns about emotional and financial issues while doing analyses 
and meeting with the clients.  

In cases without minor children, the property division is the focus of the settle
ment. It is not uncommon for at least one client to mention that the FP is the most 
important person on the team. (It is not true, of course, but at some point in the case, 
this can feel true to the client.) 

Collaborative law is about moving forward. The neutral FP helps clients move 
forward by educating, informing, and guiding the clients in whatever financial areas 
they need. When clients know very little about money, the FP can provide educational 
resources and "teachable moments." When clients are more informed and believe 
themselves to be financially savvy, the FP can gently correct erroneous assumptions 
without bruising egos. Correct understanding of the finances, trust in the numbers, 
along with a reasonable plan to reduce fear of one's financial future, can go a long way 
in bringing a case to a successful close.
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Chapter 7

Interest-Based Negotiation in 
Collaborative Law 

Mike Gregory 

Negotiation is the heart of collaborative practice. There is no judge, arbitrator, or 
third party to decide the outcome. Only the parties themselves, with the help of their 
teams, can settle the case. So, how do the parties get there? Collaborative practice uses 
interest-based negotiation, a peaceable way to negotiate agreement without surrender.  
The goal is to develop a win-win agreement or the most mutually acceptable solution 
possible under the circumstances.  

Interest-based negotiation was popularized by Getting to Yes: Negotiating 
Agreement Without Giving In, 1st ed. (Roger Fisher & William Ury, Boston: Hough
ton Mifflin, 1981). In their ground-breaking book, the authors anticipated applying 
interest-based negotiation to family law, and that's exactly what collaborative law has 
done.  

What is the best way for people to deal with their differences? For exam
ple, what is the best advice one could give a husband and wife getting 
divorced who want to know how to reach a fair and mutually satisfactory 
agreement without ending up in a bitter fight? ... [W]e have evolved a 
practical method for negotiating agreement amicably without giving in.  

Getting to Yes, vi.  

Today, the answer to that question would be to choose a collaborative divorce 
based on their invention: interest-based negotiation.  

Negotiation has long been part of settling family law cases. Traditional negotia
tions begin with each side demanding something-for example, custody of the kids, 
ownership of the house, or possession of the retirement account or heirloom silver.  
Alternatively, negotiations might begin with a settlement proposal listing a lot of 
things. This is typical positional negotiation with a position being the specific thing a 
party demands. Interest-based negotiation could hardly be more different. Instead of 
staking out opposing positions, the parties start by exploring their interests, which are 
the underlying reasons, desires, and concerns that give rise to positions.  

The following classic analogy involving an argument between two brothers 
illustrates the difference between a position and an interest. There's only one orange, 
and the brothers each want it. After tiring of listening to them argue about the orange, 
their mother takes the orange, cuts it in half, and gives each brother half the orange.
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Both brothers are dissatisfied and angry. Why? Because the solution didn't fully 
address their individual interests. Nobody asked why the brothers each wanted the 
orange. One brother's interest in the orange was for the peel to get the zest for a rec
ipe. The other brother's reason for wanting the orange was to eat the segments inside 
the peel. Had their mother asked each why he wanted the fruit, an interest-based solu
tion could have been reached satisfying both brothers. Both of their goals and interests 
could have been completely satisfied had they focused on interests, not positions.  

Case Example: The wife and husband are divorcing. They've agreed that the 
wife will have primary custody of their children. The wife wants the family home and 
a 2013 Chevrolet Suburban that gets sixteen miles per gallon. Even with the wife's 
income and child support, she can't afford the monthly cost of the vehicle and the 
house. Yet, she is unwavering in her position to have the house and Suburban.  

Let's explore her underlying goals, interests, and concerns for wanting the house 
and big vehicle. Her interests are to keep the children in the same neighborhood so 
they can attend the same school in order to not disrupt their lives any more than neces
sary. She also needs a safe, reliable vehicle that's large enough to meet her needs. Her 
interests could be met by a smaller home with lower bills in the same neighborhood 
and school district and a different vehicle with lower payments and better mileage, but 
still reliable, safe, and large enough.  

Looking at interests instead of positions makes it possible to find a solution 
because an interest can often be satisfied in a variety of ways. Also, reconciling inter
ests between the parties rather than compromising between positions is easier because 
behind opposing positions there are often shared interests. For example, in family 
cases, usually both divorcing parents want economic and emotional stability, eco
nomic and psychological security, recognition, self-esteem, a good relationship, civil 
communications, and what's best for their children. This is a lot of common ground 
for finding agreement. Sometimes the parties are surprised to find their interests are 
identical. In one case, the interests of the two parties were completely aligned, but 
they didn't know it until the neutral mental health professional wrote their goals and 
interests on the white board during a joint collaborative session. As the two parties 
watched her write, they began tearing up because, even though they needed a divorce, 
they realized their interests were the same.  

This chapter explains interest-based negotiation and how it's used in the collabo
rative process to resolve family law disputes. The chapter follows the road map to res
olution (form 1) from discovering goals and interests to final agreement. As you have 
seen, the chapter begins by contrasting interests and positions. The chapter then 
explores how to discover a person's underlying goals and interests. Next, the chapter 
shows how goals and interests are used to develop options for settlement and how to 
evaluate those options. Following option evaluation, the chapter discusses how to 
negotiate those options using the interest-based method. Last, the chapter explains 
how to finalize a collaborative agreement and why interest-based negotiation is so 
effective in collaborative cases.
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Discovering Goals and Interests 

One of the first steps in a collaborative case is to discover a person's goals and 
interests. This step is critical because these form the basis for settlement options and 
provide a way to evaluate the options once they're on the table. The goals and interests 
worksheet (form 15) was designed to help the parties discover their own and their 
spouse's goals, interests, and concerns. As the worksheet explains, "Developing and 
understanding the goals and interests of both people is key to creating win-win solu
tions and acceptable settlements.... Looking at both sides helps create the best oppor
tunity for resolutions that work." 

Here are some frequently seen interests in divorce cases: 

- Establish financial security going forward.  

- Avoid the negative effects of the divorce on the children.  

- Have civil communications between us.  

- Avoid high divorce expenses and use money cost effectively.  

Compare these with typical positions: 

- I get the family home.  

- I want a new car.  

- I want new furniture. You get the old furniture.  

- Your new girlfriend (or boyfriend) must stay away from the kids.  

What are the sources of goals and interests? At the most basic level, human 
needs are what motivate people. These needs include economic and emotional secu
rity, a sense of well being and belonging, recognition, control over one's life, stability, 
and safety. When people start staking out positions, these fundamental needs are often 
overlooked. Money is important, but it isn't the only interest. Even a negotiation over 
spousal maintenance or child support is often about more than the money. For exam
ple, is the amount requested, say $3,000 per month, precisely what the wife wants? 
Perhaps it's more important for her to feel psychologically secure or to feel that she is 
treated fairly and as an equal.  

In addition to stimulating thinking about their own goals, interests, and concerns, 
the goals and interests worksheet asks the clients to think about what their spouse's 
goals, interests, and concerns might be and why they're important to their spouse. You 
might wonder why it matters to talk about interests, especially the other party's. In 
collaborative law, it's essential that the clients reveal their true interests so they can be 
addressed during negotiation and settlement. The spouses and their counsel may have 
no idea what the goals, interests, and concerns of the other side are. Many times in 
divorces, there's a focus on past disputes, and the parties may not be truly hearing

83



Collaborative Law-Start to Finish

what the other side is saying. That's what makes doing the goals and interests work
sheet such a productive exercise-so each side thinks about the other person's goals, 
interests, and concerns as well as their own.  

Getting to Yes illustrates the wisdom in considering the other party's interests. It 
recommends separating "the parties from the problem by focusing on the interests.  
Each side tends to be so concerned with their own interests that each party pays too lit
tle attention to the other party's interests. If you want the other side to appreciate your 
interests, begin by showing your appreciation of their interests. Their interests and 
your interests are part of the problem to be solved." (Getting to Yes, 1st ed., 50) This is 
certainly true in family law disputes in which the clients often find that compatible 
interests underlie incompatible positions. There may be a solution that will satisfy 
both sets of interests and avoid having the parties get stuck in opposing positions.  

Interests and goals are not static because as circumstances change interests and 
goals can change. Be prepared to reevaluate the interests of each side.  

Sometimes one or both clients will completely miss the point of the goals and 
interests worksheet and produce a list of inflammatory positions. To avoid this uncol
laborative situation and a dustup in the middle of a collaborative session, it's a good 
idea for the lawyers to review the worksheets before the joint session and make sure 
the goals and interests are true to the clients' feelings but not confrontational. If a law
yer doesn't have time to review the goals and interests before the session because the 
client was late in producing them, the lawyer should advise the mental health profes
sional, if one is part of the team, of the situation and ask him to reframe any difficult 
goals and interests constructively. Neutral mental health professionals are adept at 
this.  

After the goals, interests, and concerns have been identified by the parties, they 
need to be memorialized so they can be reviewed at each collaborative session to see 
if they've changed. As any case progresses, priorities and objectives may shift. A con
venient procedure is to record the goals and interests at the bottom of the minutes and 
agendas (form 10 as adapted for successive collaborative sessions) for each collabora
tive session so the clients and team can review them and refer to them.  

Sometimes there are hidden interests that have the potential to derail the negotia
tions. Clients need to be encouraged to speak up. When a client won't say what he 
really wants, it can hold up negotiations for no apparent reason. Emotional interests 
play a large role in family law and need to be considered; logic will only get you so 
far. According to Felix Rohatyn, the former managing partner of an investment bank
ing firm, even in business deals, "[m]ost deals are 50 percent emotion and 50 percent 
economics" David A. Lax and James K. Sebenius, 3-D Negotiation: Powerful Tools to 
Change the Game in Your Most Important Deals, 73 (Boston: Harvard Business 
School Press, 2006).  

Case Example: An example of emotional interests affecting a case is as follows: 
The wife had an extravagant list of positional, economic goals that included financial 
help for her mother and a large lump-sum settlement, and this was a case in which the 
husband had a solid premarital agreement limiting his obligations. The wife did want

84



Interest-Based Negotiation in Collaborative Law

the money, but more important, her feelings were deeply hurt because her husband 
became interested in another woman and wanted a divorce. In her case, the husband 
was generous with her because he understood the hurt feelings, and he could afford to 
satisfy her wishes. However, this outcome wasn't without a lot of counseling by his 
lawyer and a letter to make sure the client knew he wasn't obligated to pay so much.  

Identify Issues and Generate Options 

Once the goals and interests have been identified, the clients and their collabora
tive team need to determine the issues to be resolved in the case. In a divorce, these 
issues could include child support, spousal support, allocation of assets, and decisions 
about where the children will live and what to do with the family home. Sometimes 
issues closely resemble an interest. For example, the issue of how to allocate retire
ment assets looks a lot like the interest, "I want a financially secure retirement." Other 
times issues are more nebulous such as, "I want a close relationship with our new baby 
as she grows." In either case, the clients and their collaborative team need to identify 
the issues to be resolved and begin generating settlement options.  

Practice Tip: It's handy to have the neutral mental health professional use a 
white board or easel to write each issue with options below so everyone can see and 
discuss them. Below is a checklist of frequent family law issues.  

Frequent Family Law Issues 

- Child-related issues: conservatorship (with geographical limitation?), rights 
and duties, possession schedule, child support and health insurance, and 
extras (car and college) 

- Property issues: identification, characterization, valuation and division of 
property, and debts; reimbursement claims; taxes including child exemption 

- Other issues: finalizing (drafting and executing documents, qualified domes
tic relations order), name change, spousal maintenance, and resolution of 
future conflict by mediation or collaborative process 

(Used with permission of Susan Cefai, J. D. Adapted by author.) 
In collaborative sessions, everyone generates options. An option-generating 

brainstorming session is designed to produce as many creative options and ideas as 
possible that may satisfy the competing and shared interests of the parties. "Invent 
first, decide later." (Roger Fisher, William Ury & Bruce Patton, Getting to Yes: Nego
tiating Agreement Without Giving In, 2nd ed., 60, Penguin 1991). It's important not to 
criticize or evaluate the options too soon and to produce as many ideas as possible, 
even if they're unrealistic. Sometimes options are so ridiculous they provide comic
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relief in the middle of the grim business of negotiating a divorce. However, even ridic
ulous options can turn out to be helpful because they open new avenues for discussion, 
and there are few constraints on what the clients can agree to do in a collaborative set
tlement.  

Case Example: A wife wanted spousal support postdivorce while she finished 
her education, but she was deeply involved with another man. Normally, marital mis
conduct would have a huge negative effect on her support, especially because she and 
her boyfriend were cohabiting. In this case, the husband chose to acknowlege the mar
ital misconduct but continue spousal support at a lower level.  

Case Example: The parents in a collaborative case need to address the interests 
underlying the parenting time each party wants. In one case in which a father wanted 
to maintain a close relationship with his infant daughter as she grew, the two clients 
came up with a unique schedule so that the father would handle child-care duties early 
in the day on weekdays, and the mother, who began work early, would take care of the 

baby later. The parents shared weekend time with the baby. This was an uncoven
tional but mutually satisfactory solution that met the goals and interests of both the 
mother and father. Both parents realized the schedule would need to be adjusted as the 
child grew, and, to aid future revisions, their final agreement specifically honored the 
father's interest in sharing half the child-care responsibilities and expense.  

A skilled collaborative team will help the clients devise options that yield more 
value for both parties and don't just divide a fixed "pie." Dallas collaborative lawyer 
Kevin Fuller describes this as making the pie tastier even if you can't make it bigger.  
There are times when there is in fact a fixed pie, where one side's gain is the other 
side's loss. But in most cases the pie is not fixed, especially when the parties cre
atively identify the interests, gather the needed information and facts, and explore all 
the options.  

Identifying each party's interests and creating options that add mutual value 
helps the parties overcome the barriers to reaching an agreement. A simple family law 
example that created value while satisfying interests happened in a case in which the 
family owned several cars and there were several drivers-two parents and an adult 
child. The wife was anticipating the type of car she would need in her postdivorce life, 
and her current car wasn't it. To solve the problem, the parties shuffled cars between 
themselves so that everyone got a car that worked for their lifestyle. The basic need 
for transportation was met, but value was added when the model of car was matched 
to the needs of each driver. (It didn't hurt that these were all late-model Mercedes
Benz vehicles.) 

A procedure for brainstorming options, which has been adapted here for the col
laborative process, was suggested in Fisher, Ury & Patton, Getting to Yes, 61-62.  

Before brainstorming options: 

- Review the expectations of conduct (form 11) and decide how options will be 
discussed.
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- Have the neutral mental health professional (if available) lead the session.  

- Decide which issues will be handled first.  

During brainstorming: 

- If feasible, seat the participants side by side rather than facing each other as 
opponents.  

* Creatively brainstorm.  

- Do not allow comments about discussion of options during the initial brain
storming as it slows the process and stifles creativity. Record the options on a 
white board or easel so all can see. This gives a sense of achievement and 
reduces the tendency to be repetitive.  

After brainstorming: 

- Mark the most promising ideas.  

- Prioritize the options.  

- Improve the best ideas.  

- Evaluate the options and select the ones that best satisfy both sets of goals 
and interests.  

Smart, creative people working at the drawing board can sometimes discover 
hidden sources of economic and noneconomic value and then craft deals that unlock 
value for both parties. In the family law context, noneconomic value can be just as 
important as economic value. When there are no children, emotions can still run high 
because of anger and concerns about fairness, reputation, and self-image. When there 
are children, whether minor or adult, future relationships between the adults them
selves and between each parent and child are an additional concern.  

Relationships are important between the parents, among the children, between 
each parent and each child, as well as between the lawyers and between the lawyers 
and clients. Parents and children will have dealings with each other for years to come.  
Many family lawyers will have more cases together. These relationships are important 
to protect on a long-term basis.  

Negotiators need to think in the long term when creating and claiming value and 
during the entire negotiating process. There are one-shot negotiations when it's 
unlikely that the parties and lawyers will ever bargain with each other again. How
ever, many times the parties will need to work with each other again using the same 
lawyers or different lawyers. A divorce with children requires the parents to interact 
with each other-often for years. The lawyers could find themselves on opposite sides
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with different parties in the future as frequently happens in legal negotiations. Keep
ing the long term in mind in negotiations is important for at least three reasons.  

First, in family law litigation cases and collaborative cases with children, the 
divorce is only the first chapter in a longer, ongoing relationship that could be dam
aged by adversarial tactics, making it harder to get along in the future. Relationships 
are an often-neglected noneconomic interests in negotiations. When minor children 
are involved, the cost of neglecting relationship interests becomes painfully obvious 
and can continue into their adult lives. In family law cases, relational interests can be 
more important than economic interests. Relationships matter to the parties.  

Second, agreements deliver their value best when all parties live up to the 
bargain in the intended spirit. If the parties to the agreement feel that they have been 
exploited or otherwise dealt with unfairly, they often comply with the deal half
heartedly, sticking to the letter of the agreement but not the spirit.  

Third, even in the case of a true one-shot, stand-alone agreement, the approach 
to deal-making can affect a lawyer's reputation beyond the current negotiation. Busi
ness, legal, and personal networks are tightly connected these days. People talk, espe
cially in legal circles. A reputation for dealing unfairly, dishonestly, or adversarially 
can come back to haunt the lawyer who acts in bad faith.  

Once the options are on the table, it's time to see which ones match the individ
ual or shared goals and interests. In a nutshell, after considering an option, a party can 
either agree or walk away. The walk-away option is sometimes called the best alterna
tive to a negotiated agreement (BATNA). Walking away in collaborative law is a 
drastic and undesirable step because the alternative to a collaborative agreement is lit
igation.  

When considering BATNA, collaborative practitioners disagree about how big a 
role the hypothetical court outcome should play in negotiations. The point of collabo
rative law is to work together respectfully and not threaten litigation. Yet, case law 
and court outcomes are a reality that should be considered when evaluating options 
and looking at alternatives. For example, what if a wife is seeking generous spousal 
support that a court could not order? Should the lawyers make her and her husband 
aware of the statutory limits on spousal support? Yes.  

Another issue that frequently comes up in collaborative cases is whether to con
sider and use statutory child support guidelines and standard possession schedules as 
benchmarks. As with hypothetical court outcomes, statutory guidelines are relevant 
even though the collaborative process allows much creativity in crafting settlements.  

The parties should also consider the worst alternative to a negotiated agreement 
(WATNA). What would happen on a bad day in court? In one collaborative case, the 
two attorneys presented alternative theories about whether the husband's student loan 
incurred during marriage (community debt) should be included in a calculation of the 
community estate. One lawyer said that from an equitable standpoint, the husband 
would continue to benefit from his professional degree, while his wife would not.  
Therefore the student loan should be excluded from the community estate. The other 
lawyer pointed out that there was no doubt the loan was community debt that would
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be included as part of the estate if a judge were to decide. This was all discussed as 
part of the collaborative session so the parties would understand the benefits and risks 
of a court decision.  

Perceived fairness also matters. There is a large body of research supporting the 
effect of emotion, ego, and perceived fairness on negotiations. If a deal is perceived to 
be unfair, a second party will even forfeit "free" money to punish the unfair person.  
See Lax & Sebenius 3-D Negotiation, 73. Family lawyers often see these factors 
undermine rational behavior and affect the outcome of a negotiation. People can 
become so angry they don't care about outcomes or consequences. Fortunately, the 
collaborative process, with its team approach and neutral mental health professional, 
is designed to keep feelings from boiling over. Still, options that seem unfair will cre
ate a problem.  

The social contract also matters and is related to perceived fairness. The social 
contract is not the substance of a deal, but its spirit. The social contract goes far 
beyond a good working relationship. It governs people's expectations about the 
nature, extent, and duration of the agreement, about the process that will be followed, 
and about the way that unforeseen events will be handled. The spirit of the agreement 
is especially important in family law cases and even more so in collaborative family 
law cases. This social contract and its expectations set the tone for how changes, some 
expected and some not, will be handled in the lives of the parties and children after the 
divorce is final.  

Lax and Sebenius write, "Desirable and sustainable results are more often 
reached when all the parties perceive the process as personal, respectful, straightfor
ward, and fair." (Lax & Sebenius, 3-D Negotiation, 75.) Nearly all collaborative train
ings and books teach us the same lesson, as do well-respected negotiation experts.  

Negotiate the Agreement 

Family law negotiations have unique characteristics, and collaborative law adds 
its own spin. For example, in family law there are virtually always two parties who are 
or were emotionally connected. The issues are financially and emotionally complex. If 
there are children, there may be continuing interactions between the parties for years.  
Family law has guidelines and rules, and some issues have predictable outcomes in 
court.  

Collaborative cases share all these characteristics, but unlike litigation cases, the 
fundamental negotiation process is cooperative, not adversarial. That makes all the 
difference. In addition, by the time a collaborative case has reached the negotiation 
phase, both attorneys will be familiar with the clients and vice versa. This is a huge 
advantage over litigation cases where the opposing attorney may never meet the other 
party and may never see the other party except in court. Many collaborative cases 
develop a joint problem-solving mentality encompassing the team and clients.
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Compare the collaborative process with preparation for a typical litigation case.  
As Roger Fisher and Daniel Shapiro explain in their book Beyond Reason: Using 
Emotions as You Negotiate (New York: Penguin 2005) 169-70, "Getting to know a 

case file ... does little to prepare a negotiator for how to establish an effective negoti
ation process, how to learn about each side's interests, and how to deal with each 
side's emotions." The most effective negotiators prepare on process, substance, and 
emotion. These are all things the lawyers and the rest of the collaborative team will 
learn as part of the collaborative process. Collaborative negotiators follow a "win
win" philosophy. Win-lose bargainers, on the other hand, are from the old school and 

seek the biggest share of the pie with one party the winner and the other the loser.  

For some time, win-win negotiators have represented the new way. They prom
ise innovative solutions, more value, and better relationships. The win-win library 

consists of books that emphasize the cooperative potential of negotiation, including 
valuable ones like Getting to Yes: Negotiating Agreement Without Giving In, 2nd ed.  
Penguin 1991, by Roger Fisher, William Ury & Bruce Patton and Getting Past No: 
Negotiation in Difficult Situations by William Ury (New York: Bantam, 2007). Win

win negotiators engage in joint brainstorming sessions to generate creative solutions 
that make a bigger pie for all to share.  

Constructive negotiation processes avoid fighting over positions and instead try 
to reconcile the party's interests. The focus is on the future rather than seeking "pay

back" and blaming. Constructive negotiations stick to the facts, even if the facts are 
emotional. They avoid posturing and instead work with the team and the other party to 
solve problems together. In other words, they transform the negotiating process from 

one that is "face-to-face against each other" to "side-by-side against the problem." 

(3-D Negotiation, 212) 

In order to understand the importance of probing behind the apparently incom
patible bargaining positions to understand the full set of real interests of the parties, 
Lax and Sebenius quote Wayne Huizenga, veteran of more than a thousand deals that 
went into the building of Waste Management, Inc., Auto Nation, and Blockbuster: "In 
all my years of doing deals, a few rules and lessons have emerged. Most important, 

always try to put yourself in the other person's shoes. It's vital to try to understand in 

depth what the other side really wants out of the deal." (3-D Negotiation, 26-27) 

William Ury echoes the same thought, "The single most important skill in nego
tiation is the ability to put yourself in the other side's shoes. If you are trying to change 
their thinking, you need to begin by understanding what their thinking is." (Getting 
Past No, 19) 

The collaborative process is built on cooperation and mutual respect, which 

become especially important in collaborative negotiations. Many lawyers, especially 
litigators who are used to treating the other side as adversaries, can find cooperation 
and mutual respect foreign concepts. Ury recommends five steps to accomplish these

90



Interest-Based Negotiation in Collaborative Law

goals and have successful negotiations. These steps have been adapted for the collabo
rative process.' (Getting Past No, 169-171) 

1. Go to the balcony (Getting Past No, 31-51). This means to play it cool and 
not respond in a knee-jerk way to provocative remarks. You can't control 
the other person's behavior, but you can and should control your own. Try 
to suspend your normal reactions, buy yourself some time, and reflect on 
your interests and BATNA and those of the other party. In a collaborative 
session, anyone can call a break, and an alert neutral mental health profes
sional will call breaks as necessary.  

2. Step to their side (Getting Past No, 52-75). Create a favorable climate by 
defusing the anger, fear, and suspicion on the other side. Employ active lis
tening where you acknowledge what the other party is saying without argu
ing.  

3. Reframe (Getting Past No, 76-104). When the other side takes a hard-line 
position, refraining can help. Refraining means to restate in a nonconfronta
tional way. Asking constructive questions can also help. This can be done by 
the collaborative team, especially the neutral mental health professional, or 
the parties.  

4. Build a "golden bridge" for the other side (Getting Past No, 105-129, 170).  
The purpose of the golden bridge is to gracefully provide attractive, face
saving options rather than boxing the other side in. Boxing someone in gen
erally creates anger, frustration, and a counterattack; allowing them to 
choose an alternative that meets their interests can save face and solve the 
problem. Ury says, "Ask problem-solving questions such as 'Why is it you 
want that?' or 'What would you do if you were in my shoes?' Rather than 
trying to teach the other side yourself, let the problem be their teacher. Don't 
reject: Reframe." 

5. Educate (Getting Past No, 130-158, 170). Sometimes the other party needs 
a reality check and education about what the cost will be of playing hardball 
and not agreeing. This doesn't require threats, just presentation of likely out
comes if there is no agreement. In collaborative cases, getting an expert 
evaluation of the outcome of the case can make sense if one party won't be 
reasonable.  

Ury says we should turn the other party from an adversary into a partner (Getting 
Past No, 171). His advice sounds much like the collaborative law process. In collabo

1.For a more detailed discussion of these steps, the reader is encouraged to consult Getting Past 
No.
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rative law, even arranging the seating can facilitate a team approach if you place the 
parties facing the white board on which the interests, options, and problem-solving 
solutions are recorded.  

In the collaborative process, negotiations make active use of the previously 
determined goals and interests. The parties are allowed to change these as the case 
progresses, and they're not binding. Instead, the goals and interests are a tool to help 
the team and the parties evaluate the options. Beginning with the first issue, say, what 
to do with the family home, everyone looks at the options and evaluates how they 
compare with the clients' stated goals.  

Case Example: Let's say the wife is interested in her financial security, but the 
house has a big mortgageand requires a lot of maintenance. The option of her keeping 
the house is unsatisfactory for her, and the option of selling the house and splitting the 
proceeds with her husband is very satisfactory. Let's look at the husband's interests 
and how the options work for him. He's interested in downsizing and doesn't want the 

house, either, so selling the house is fine for him. But, who will occupy the house until 
it sells? Neither wants the house, but the husband has a much higher income and is 
willing to occupy the house until it sells. In an actual case, at first the husband wanted 
the wife to be able to keep the house. When he discovered her strong interest in finan
cial security, he understood that wasn't a good option for her and agreed to occupy the 
house until it sold.  

Advocacy, Ethics, and Collaborative Negotiation 

As we negotiate collaborative cases, it's important to keep our ethical duties in 
mind, both as lawyers and collaborative participants. We have all had the unpleasant 
experience of dealing with an opposing lawyer who cannot be trusted in litigation or 
in collaborative cases. I once had a lawyer with whom I had never had a case on the 
opposing side. I called a lawyer who knew this attorney to see what I could learn. It 
wasn't pretty. I learned that this opposing lawyer would lie to me and the court, would 
conceal evidence, and would misrepresent facts and the law. This information was 
confirmed by other sources and certainly made the case harder, more expensive, and 
stressful. People who feel wronged have a long memory. A lawyer's reputation, word, 
and a spirit of fair dealing are critically important and even more so in collaborative 
practice. The aspirational rules in our Texas Lawyer's Creed spell out what it means to 
be an ethical lawyer. The Creed may be found in Texas Rules of Court-State (West 
2013).  

What if negotiations reach an impasse? In collaborative cases, litigation isn't an.  
option unless the parties decide the collaborative process is over. "See you in court!" 
has little power, and a collaborative lawyer is barred from going to court on the collab
orative case except in an emergency. For these reasons, traditional "walk-away 
power" in standard negotiation theory doesn't apply unless matters become desperate 
and unworkable. While William Ury emphasizes that if you cannot walk away, you
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cannot negotiate, walking away is generally the last thing the collaborative parties 
want to do. (Getting Past No, 22.) The best alternative to a negotiated agreement can 
also be the worst alternative-litigation.  

Maybe there are barriers to settlement that need to be addressed, such as infor
mal shadow advisors, who influence the parties between collaborative sessions. Par
ents, minor or adult children, best friends, significant others, new spouses (in a 
postdivorce dispute), as well as business associates can all influence the negotia
tions-not necessarily in a constructive way. It can be frustrating for the team and the 
other party to think there is agreement on various matters only to find that there's 
backsliding between collaborative sessions because of shadow advice.  

For collaborative cases that seem irretrievably stuck, calling in a collaboratively 
trained mediator can often resolve the case. Mediators can be particularly effective in 
disputes involving high emotions and potential future relationships between the par
ties. Although we focus on interests rather than positions in collaborative law, we can 
fail to do so in mediations. This is why it's best to have a collaboratively trained medi
ator who focuses on interest-based negotiation for collaborative cases.  

Collaborative law's interest-based approach to settlement is light years away 
from traditional litigation, and it yields durable, customized agreements. Looking at 
interests and concerns at the outset and throughout the process ensures that option 
development and negotiations are directed toward what matters most to the parties.  
Agreements reached with buy-in by the parties tend to last and leave the parties hap
pier and better able to get on with their lives.
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Chapter 8

Problems and Solutions 

Janet P. Brumley and Jennifer Stanton Hargrave 

From speed bumps to catastrophes, every family law case has its problems. Col
laborative cases are no different. This chapter identifies common problems seen in 
collaborative law cases and offers solutions that either solve the problems or amelio
rate their effects. Shadow figures who influence the client, explosive secrets, sub
stance abuse, and family violence are among the problems discussed in this chapter.  

Shadow Figures 

A shadow figure is a person who has significant influence over one of the parties 
to a negotiation and is privy to the ongoing negotiations, although not at the table. A 
shadow figure second guesses the client's decisions and often obstructs the progress 
of the case. I can frequently tell that my client has a shadow figure because they ask 
me the same questions repeatedly. For instance, "Now why can't I remove her from 
my insurance?" or "Why can't I have the kids on second and fourth weekends instead 
of first and third?" The unspoken part of this conversation is "I know you told me the 
answer, but I don't really care about it, and I can't remember it when I get home and 
get cross-examined. But, the shadow figure told me to ask and so I do-repeatedly." 
Shadow figures have power because the client is in a vulnerable place and desperately 
wants and needs their support and approval.  

A shadow figure might be the client's controlling parent, new boyfriend or girl
friend, adult child, confidant such as a priest or psychiatrist, best friend, sibling, or 
neighbor with special knowledge about divorce.  

The controlling parent might also be the one who's paying the bill. This parent is 
usually very comfortable in the role of protector, at least at first. In my experience, this 
person is usually found with a client whose spouse played the role of controlling pro
tector until the divorce began. The shadow figures make the clients feel a safety that 
they are sorely missing. They generally do not recognize it as controlling, only as sup
portive-at least at first.  

The client's new romantic interest is totally uncritical and approving. The client 
loves the mirror image that the boyfriend or girlfriend reflects. The client's love inter
est can undermine the attorney's best efforts to protect the client from himself. While 
the attorney is pointing out the problems associated with the client's legal position and 
the risks caused by his behavior, the client's love interest is telling him how perfect he 
is.
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The adult child may want things for the parent that the parent doesn't want or 
care about. This may be because the adult child believes that the other parent needs to 
be punished, this parent needs protecting, or it may simply be an attempt to recreate 
the family of origin more in keeping with the child's desire.  

The priest or psychiatrist usually has a long history with the client and knows all 
his backstories. Usually the priest or psychiatrist feels affection for the client and 
some antipathy towards the spouse, relative to specialty. For instance, a priest may see 
the spouse as not godly and the psychiatrist may see her as not balanced.  

The friend wants to know and love the client better than anyone. To attain and 
keep this position, the friend must undermine other relationships and constantly pro
vide an example of a perfect life, which is, of course, hers or his.  

The sibling or neighbor with special knowledge regarding divorce may be a law
yer, counselor, or financial professional or he may have been through a recent divorce 
or have known someone who went through a divorce. This perception of special 
knowledge confers on them an "expert" status that makes them a particularly difficult 
shadow figure for the attorney and collaborative team.  

Shadow figures also have a skewed perspective on the situation because the cli
ents have selectively disclosed facts, withholding those that do not buttress positions.  
For example, the father may not explain that the real reason he has to pick up and 
return the children is that he was the one who decided the family should move to a dis
tant suburb, then he chose to move back into the city to be near his lover. It sounds so 
much better to say, "Mom says she doesn't know how to drive in the city." 

A shadow figure creates lots of inner conflict for the client primarily because he 
is saying everything that the client wants to hear and the collaborative team is saying 
all the things the client doesn't want to hear. So, of course, the client desperately 
wants to believe that the shadow figure is correct.  

People like to impose their sense of value on others instead of realizing that 
value is subjective. What's valuable to one person at one time may not be valuable to 
another person at another time. People who aren't at the table don't understand why 
certain decisions are made, so they don't understand the reasoning behind decisions.  
People's ideas of fairness usually are dependent on arbitrary standards. For example, 
an outcome based on some external measure (such as child support guidelines) may be 
deemed fair to an outsider who has heard it decreed as fair before. The collaborative 
law process tries to find new solutions for fairness based on the specific situation.  

Also, the collaborative attorney should explain to the client that confiding details 
about the dissolution of one's marriage to anyone else taints the relationship with the 
person in whom you are confiding. Systems of support are for emotional support, not 
for help in bargaining. Explain that the client will be the only one who has to live with 
the outcome, so only the client's vote counts. Practice with the client what they can 
say to alleviate the shadow figure's concern without getting into specifics. For 
instance, "Dad, I know that you're worried for me and want to fix this for me, and I 
love that you feel that way, but this is something that Jane and I built together, and we 
need to take it apart together. This process requires confidentiality, and we both
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agreed to honor that. I'm going to be okay, but I will do better if I don't have to dis
cuss it except with Jane and the professionals." You might suggest things that the 
shadow figure can do that would actually help. Finally, if all else fails, invite them to 
the table. I've done cases with shadow figures sitting in and so can you. It feels a little 
odd, but it neutralizes them. Of course, they are only allowed as observers. They can
not speak or sit by the client. They are just a spectator in the corner during the meet
ings and then only if the other side agrees.  

No Community Property in the Marital Estate to Divide 

What if there's no community property to divide? This is a common problem in 
divorce typically caused in two ways: the parties entered into a premarital (or post
marital) property agreement, in which the parties agreed that no community property 
would be created, or there is no community property estate acquired during the mar
riage because the parties spent all or more than they earned and thus there was no 
money left to buy community property. While the problem is inherently the same, the 
solution for dealing with this problem will depend on whether any assets exist or if 
there are simply no assets in the marital estate.  

No Community Property Assets by Agreement. If there are assets in the mari
tal property estate, but none of the assets is community property because of the terms 
of the property agreement, resolution will require that both parties have realistic 
expectations and remain focused on interests that go beyond "keeping everything that 
is mine." When this fact pattern presents a problem, it is generally because one party 
has substantially more assets in his separate property estate, and the other party has lit
tle to no separate property. Rightly or wrongly, the spouse without assets is going to 
look to the spouse with assets for a division that will allow him to live at some level 
above the poverty line.  

For the lawyer representing the nonmonied spouse, the focus must be on helping 
that spouse recognize that he will have to become self-sufficient and generate income.  
In order to do this, it's constructive for the nonmonied spouse to look at options for 
increasing income and decreasing spending. Is he able to return to the work-force? 
Does he need additional job training or education to maximize his ability to earn 
income? Is it time to downsize? Also, it helps tremendously for the nonmonied spouse 
to understand what the "realistic outcome" would be in court if the court affirms the 
property agreement and divides the assets based on that agreement. The nonmonied 
spouse will take nothing. Unless that spouse is perfectly capable of moving on without 
any assistance, the fact is that the nonmonied spouse is going to have to rely in great 
measure on the willingness of the other spouse to go beyond what a court would order 
and provide some additional measure of support.  

For the lawyer representing the monied spouse, the focus must be on helping that 
spouse recognize those interests that will allow him to give up more than a court
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would order. It is the law in Texas that a court cannot divest a party of separate prop
erty. However, a party can willingly agree to give up a portion of separate property in 
a divorce proceeding. When developing the clients' interests that will guide the nego
tiation process, it is helpful for the monied spouse to focus on those intangible inter
ests that motivate him to go beyond what the law requires. For example, the monied 
spouse may desire that his spouse continue to stay home with the children so that the 
children's lives are not disrupted as a result of the divorce. Or perhaps, the monied 
spouse wants to feel better about himself after leaving a marriage and wants to make 
sure he goes beyond what the law would require in providing support for his spouse.  

If the monied spouse is focused solely on enforcing the terms of the property 
agreement, it is critical that he understand the realistic consequences of such an out
come. Most likely, the divorce won't settle during negotiations. The divorce will be 
litigated in court with increased expenses for attorney's fees, discovery, experts, and 
other litigation expenses. Finally, there will be heightened animosity between the par
ties.  

Collaborative law offers both parties the flexibility to focus on their underlying 
interests and come up with creative solutions to ensure that the nonmonied spouse can 
maintain a certain standard of living that is acceptable to both parties. In my practice, I 
have witnessed agreements where the wife (the nonmonied spouse) was granted the 
exclusive use of a residence that belonged to the husband until the youngest child 
graduated from high school. He agreed to be responsible for the costs of all the main
tenance and repairs during that period of time. This allowed her to save money so that 
she could afford her own residence after the children moved out of the home. It also 
allowed the husband the pleasure of knowing that he was providing a well-maintained, 
safe place for his children to grow up. This arrangement required a great deal of coop
eration between the parties and continued involvement in each other's lives. A more 
common solution is one in which the monied spouse agrees to pay alimony to the non
monied spouse, taking advantage of the deductibility of such payments to lower the 
monied spouse's taxable income.  

No Community Property Assets but a Lot of Debt. When there are no assets to 
divide because the community property estate has been depleted, the solution for 
reaching a resolution will most likely be focused on overcoming the following obsta
cles: disbelief that there are no assets, distrust of the spouse who had responsibility for 
managing the assets, or financial incompetence on the part of one or both parties. Cou
ples who come to the divorce table with no assets are often involved in a cycle of 
blame and victimization. If they were both willing to recognize their own roles in the 
reasons for the lack of money (whether it is mismanagement, unwillingness to work, 
overspending, fear of conflict), these cases would be much easier to resolve. However, 
that is rarely the case, and this fact pattern presents a very common challenge to the 
divorce practitioner.  

In these instances, the value of having a strong, patient neutral financial profes
sional cannot be overstated. The financial professional will help explain what hap-
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pened to the resources, how the money was spent, and how the spouse benefitted from 
the expenditures or debts incurred (vacations, home improvements, private school for 
the children). The financial professional can recommend employing a forensic 
accountant if there are suspicious activities. Often, the spouse who was not responsi
ble for managing the money will need assurance that the other spouse is not hiding 
money.  

For the lawyer who is representing the spouse who managed the money, it is crit
ical for the client to understand the importance of transparency. Full disclosure is 
required in the collaborative process-and full disclosure will be required for all 
accounts in a case in which there are no assets.  

The lawyer who is representing the spouse who was not involved in managing 
the money may find his client wants to play the victim and blame the other spouse. He 
may want to punish his spouse for spending or wasting all the assets. The collabora
tive lawyer will best assist the client by not allowing him to play the victim role. Being 
a victim only breeds a sense of powerlessness at a time when he needs to be empow
ered to take on responsibility in making money and making financial decisions. The 
neutral financial professional can help the client understand what happened to the 
money and what can be done in the future to avoid such situations.  

When it comes to reaching a resolution in a divorce in which there are more 
debts than assets, it is often not possible to simply divide the outstanding debts fifty
fifty. If one party is earning more money than the other party, it may be more equita
ble for that party to take on more of the debt. Ideally, the parties would use all of their 
assets to pay off all of the debts, so that they each get a fresh start. However, this is not 
always possible or even practical. Generally, the parties should try to pay off as much 
joint debt as possible, so that, after the divorce is finalized, they are not both responsi
ble for any joint debts. It may also be desirable for both parties to consult with a bank
ruptcy attorney. It may be better to file for bankruptcy and wipe out all of the debt 
before the divorce is finalized. However, there are times when it may make more 
sense for the divorce to be finalized first, and then for one or both parties to file for 
bankruptcy. Bankruptcy can have serious consequences for the nonfiling party, so it 
should be discussed as part of the divorce process.  

Case Example: In one case, the parties had amassed a great amount of debt to 
finance the husband's entrepreneurial business ventures. The husband was solely 
responsible for managing the household finances, and the wife was unaware of the 
amount of debt they had. The joint meeting wherein the debt was disclosed was a 
shock for the wife. However, both the husband and the wife believed that the husband 
was going to be successful in his latest business venture. They both agreed that the 
husband would take all the unsecured debt incurred during the marriage, including 
credit cards and unsecured lines of credit. The credit card debt was refinanced into the 
husband's name. All the joint credit cards were eventually closed. The only joint debt 
left was the mortgage, which the wife assumed because she was continuing to live in 
the house.
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Collaborative law offers both parties the opportunity to address the issues that 
caused them to have no assets to divide, and to focus on education and empowerment 
for the future with the assistance of the neutral financial professional. Dividing debt 
can be tricky, and it may be wise for the parties to involve a bankruptcy attorney who 
can help advise them on consequences of filing for bankruptcy.  

Explosive Secret or Difficult Fact 

The collaborative law process requires full transparency and disclosure of all rel
evant facts, so it's not unusual to have disclosure of an unacceptable fact or explosive 
secret during the collaborative process. This is something that the attorney must be 
prepared to handle. These shocking facts may be financial or sexual. The discloser 
may see them as good news or difficult news, but in any event, they can be a stum
bling block in the process.  

Financial Secret. Frequently a controlling client will confide that there are 
monies of which the spouse is unaware. The explanation for such undisclosed funds is 
that if the spouse knew such funds existed, they would promptly be spent. My client 
usually believes that the disclosure of these monies is going to be an occasion for cel
ebration. Hurrah!. We have $250,000 more than I thought! As divorce lawyers, we 
understand that this news rarely brings a positive response. Rather, it usually feels like 
another breach of trust to the unaware spouse. Sometimes, it brings about new accusa
tions that there are probably other hidden funds. It almost always makes the person 
who wasn't in on the secret feel stupid and distrustful. It is the legacy of a secret in a 
marriage.  

Even worse is the reception given to the disclosure that there is less money in the 
estate than the other spouse believes. When one spouse has dipped into retirement or 
the children's college account without the consent of the other spouse, it is even more 
unacceptable. Now, not only are we dealing with feelings of breached trust, we are 
also dealing with less financial security than previously thought.  

Sexual Secret. Certainly, the disclosure of one spouse's homosexuality is an 
explosive secret to the heterosexual spouse. If the children have been reared in an 
intolerant atmosphere, it will also be an explosive secret to them.  

The disclosure of infidelity is usually not particularly explosive or surprising in a 
divorcing couple, unless the affair is with a person who raises it to the level of an 
explosive secret. Examples of this are the children's nanny, soccer coach, or teacher, 
or the other spouse's best friend or sibling.  

So, what do we do when an affair is disclosed? First, we recognize that trust has 
been breached. We don't attempt to minimize this fact. Next, we explain to the dis
closing spouse that everything doesn't just get rosy because he has now come clean.  
Now is the time to make amends. Then, we try to institute procedures to contain dam
age and rebuild safety. If it is a person from the children's lives or a friend of the fam
ily, we limit the lover's contacts with the children. For instance, if the mom had or is
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having an affair with the minister, she is no longer allowed to take the children to that 
church or to have the children in the minister's presence. If dad had or is having an 
affair with the nanny or babysitter, the children may never be left with her or in her 
presence. These procedures do not erase the hurt, but they will stop the accumulation 
of grievances.  

We try to explain to the parties the cycle involved in the acceptance of an unac
ceptable fact. By doing this, we normalize the anger, bargaining, deal-making, sad
ness, impatience, and deferral exhibited by the spouse to whom the secret or 
unacceptable fact has been disclosed.  

Finally, we try to dampen strategic opportunism and use contingent contracts to 
contain risk. Strategic opportunism allows a party or shadow figure to take advantage 
of a situation for his own personal gain.  

Relocation 

Geographic relocation cases are some of the most difficult to resolve, as most of 
these cases are a win-lose scenario; one party may "win" the right to relocate, while 
the other party "loses" the right to maintain geographic proximity to the child. Either 
way, most experts agree that geographic distance between parents is a losing scenario 
for the children. Geographic distance removes the children from their familiar things, 
such as school, neighbors, and activities. More devastating is the lost involvement the 
child has with the other parent, as the other parent is no longer able to come to sport
ing events or school activities or have frequent periods of possession. Also, geo
graphic distance between the parents increases expenses that could otherwise be used 
to pay for education, extracurricular activities, etc.  

In litigation, one party will "win" and the other party will "lose." Most certainly, 
the children will pay the price. However, in the collaborative process, the parties have 
the opportunity to devise creative options that help minimize the burden on the chil
dren. As with any issue in a collaborative case, the first step is to identify the interests: 
Why does one party want to move? Does relocation allow him to earn more money? Is 
it desirable for the children to relocate too? Or perhaps should the children live pri
marily with the parent who is not relocating? 

Ultimately, the solution will be based on the flexibility of the parties, and their 
willingness to brainstorm options. If the other party has flexibility in his work, is it 
possible for him to relocate, too? If relocating allows a party to increase income, is the 
other party willing to increase child support to avoid the relocation? 

Case Example: In one case, the father lived in Austin and the mother lived in 
Dallas at the time the final order was entered. The parties had negotiated the final 
order, so that even though the parents lived apart, the mother was still restricted to 
Dallas and contiguous counties. Even though the father lived in Austin, he had exer
cised his visitation consistently. When he was unable to come to Dallas, his mother 
(the child's grandmother), who lived in Dallas, was able to spend that time with the
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child. The mother filed a modification action because she wanted to leave Dallas and 
move to New Mexico. If she did so, the father would have been seriously impaired in 
his ability to spend time with his daughter. Ultimately, the parties agreed to expand 
the geographic restriction to encompass Austin and all the counties between Austin 
and Dallas. The father also agreed to increase his child support, because the mother 
was giving up an employment opportunity that would have allowed her to earn more 
income.  

In cases where relocation is unavoidable, the ultimate issue for the parents will 
be looking for ways to increase the parent-child connection. This may be done through 
a combination of extending possession periods (for example, even more time in the 
summer and holidays), as well as utilizing technology to increase the day-to-day con
tact between the child and the nonprimary parent. For example, the parties may desig
nate multiple times during the week for the parent and child to use video
conferencing, such as Skype or FaceTime to interact. They can read stories to each 

other and even play games interactively. While technology is not a substitute for one
on-one time with a parent, it can help mitigate the negative consequences of living far 
away and help the child feel connected in spite of the distance.  

High Conflict Personalities 

It is not unusual for one or both of the parties in a divorce case to be considered a 
high conflict personality. You usually know you are dealing with one of these cases 
when you are exhausted from dealing with the parties or even your own client. These 
cases are often identified by an imbalance of power in the negotiation process; you 
may witness one party manipulating the joint sessions, bullying his spouse, or stone
walling the decision making process. You may find that a client has a passive
aggressive personality; when agreements have been reached, that party consistently 
fails to follow through with obligations. Often, these high conflict cases result in 
conflict among team members. There is a cycle of misrepresentations, confusion, and 
blaming. Ultimately-and unfortunately-concessions are made simply because 
everyone is worn out-even the professionals.  

Earlier, we discussed the importance of the financial professional when it is dis
covered that there is a lack of assets. In high conflict personality cases, the importance 
of bringing on a highly skilled and experienced neutral mental health professional 
cannot be overstated. The role of the mental health professional will be critical for 
helping the professionals manage the high conflict behavior of the clients. It is import
ant, and ultimately challenging, for the collaborative process to not be hijacked by a 
controlling personality. The mental health professional will work with the clients and 
should assist the team with identifying the high conflict behaviors.  

There are some key points to remember when you are working with high conflict 
personalities. Don't minimize the behavior. When a client is acting out in the joint ses
sion, take a break and address the issue head on. If the joint session needs to be recon-
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vened until a later time, that is acceptable. However, if this is the third time the joint 
session is being reconvened because of the same issue, you will want to address other 
options with the team before the joint session.  

Also, remember to reframe the issues. Often, a high conflict personality will 
want to frame the issues in a way that distorts or manipulates the outcome. "It is my 
husband's fault that there is no money left to divide. I shouldn't have to pay the price 
because he mismanaged our money." This is an example of "victim" thinking. The 
truth is, she enjoyed the benefits of not having any financial responsibilities. A state
ment that reframes the issue is: "It is a difficult reality to accept that there are few 
assets to divide. Let's focus on how we can divide what you do have and find ways to 
increase your income so that you can provide for yourself." 

It is critical for the team to adhere to the agenda for the joint session. The high 
conflict personalities should not be allowed to set the agenda or steer the meetings off 
topic. When an issue is raised that's not on the agenda, it is perfectly acceptable to 
note that issue for a future meeting and address it then. Moreover, when agreements 
are reached, memorialize the agreements in writing. Have the parties sign the agree
ment to reinforce their commitments to abide by the terms of that agreement. If agree
ments are consistently violated, set up consequences to reinforce the agreements. For 
example, if the parties were supposed to review their financial information at a joint 
session and a party showed up unprepared, that party can be responsible for the costs 
of that joint session.  

The collaborative process can be,effective for high conflict personalities. How
ever, the professionals must deal honestly with the bad behavior and make sure there 
are consequences. The goal will be to keep both parties involved in the process, so that 
they both buy in to the ultimate resolution. While some personality types make this 
more difficult than others, it is possible to reach a resolution in even some of the most 
difficult cases. One thing is certain: high conflict personalities clog our courtrooms 
and drive up litigation expenses. The collaborative process is an alternative that can 
work in many high conflict situations, and can provide some of the most rewarding 
experiences for the collaborative law practitioner. However, it can also be some of the 
most frustrating work if you are not accustomed to dealing with high conflict person
alities.  

Substance Abuse 

Substance abuse is a broad term, generally used to define a pattern of behavior in 
which the user consumes a substance in amounts or with methods neither approved 
nor advised by medical professionals. This term can apply to the abuse of prescription 
drugs or alcohol, or the use of illegal drugs. People who struggle with substance abuse 
often have problems with impulse control and impulsive behaviors.  

Of course, in a divorce action, the substance abuser has a spouse who likely has 
developed unhealthy ways of coping with the destructive consequences of substance
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abuse. These unhealthy behaviors on the part of the spouse are known as codepen
dency. The spouse of a substance abuser has likely spent much of the marriage pro
tecting the substance abuser, minimizing the damage done by the substance abuser, or 
even enabling the pattern of substance abuse.  

When a person who is actively abusing alcohol, illegal drugs, or prescription 
medication is a party to a divorce action, there are common issues which present 
impairment in the ability to negotiate, concern for safety of the substance abuser and 
the children in his care, and understanding sobriety and relapse especially when the 
abuser denies that relapse could be possible.  

Substance abuse can be hard to identify. Sometimes, the party may enter into the 
divorce process admitting that he has a problem. However, sometimes the other 
spouse will raise concerns, and the legitimacy of those concerns is questionable. If it is 
not clear whether there is a problem, it may be best to defer to an addiction specialist 
who can help address the extent of the spouse's use of alcohol, prescription medica
tion, or illegal drugs.  

The collaborative process can be effective in helping the parties structure a final 
resolution that addresses the legitimate concerns that are present when one party 
struggles with substance abuse. In litigation, the parties are adversarial, and the focus 
is on winning in court. Litigation encourages denial that there is a problem, minimiz
ing damage caused by the substance abuser's actions. Most likely, the substance 
abuser will be the loser, with court-imposed restrictions that may or may not protect 
the substance abuser from hurting the children or himself. However, in the collabora
tive process, the parties can deal honestly with the challenges of substance abuse. In 
order to be effective, it is imperative that the parties have realistic expectations. It 
would be ideal if the spouse struggling with substance abuse could get sober and stay 
sober. However, the disease of addiction is difficult to overcome. Even when long 
periods of sobriety have been achieved, relapse is not uncommon, particularly in 
stressful situations such as divorce.  

When it has been determined that one of the parties has a history of substance 
abuse, and the party is continuing to abuse that substance, it is advisable that a 
licensed chemical dependency counselor (LCDC) be invited to join the collaborative 
team. The LCDC may serve as the neutral mental health professional. Or the LCDC 
may be an additional member of the team, working directly with the party who is the 
substance abuser. The LCDC can consult with the team and help provide a framework 
of accountability for the substance abuser. Additionally, the LCDC can assess whether 
that party is impaired (or not) during a joint session. If there are children of the mar
riage, the LCDC may be called on for his expertise in helping construct the type of 
testing that may be required before and during the periods of possession.  

Case Example: In one case involving substance abuse, the wife presented as the 
alcoholic. In fact, during an initial interview, it was clear that she was actively drink
ing. The husband was a successful executive and proposed using the collaborative 
process for their divorce. The wife agreed. Together, they agreed that she would be 
admitted to a rehab facility (for the third time) for several months. Through the collab-
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orative process, she was allowed time to pursue her own healing. When she returned, 
she was committed to sobriety. The mental health professional on the team was an 
LCDC. She worked with the team and the parties to construct a phased-in parenting 
plan that allotted more time and responsibility for the wife as she increased her peri
ods of sobriety. The divorce decree also included language to deal with relapse, which 
the wife recognized was important due to the nature of the disease. The parties went 
on to reach a resolution, and the wife maintained her sobriety. Ultimately, the resolu
tion of this case was win-win for everyone-what one would hope to see in a cre
atively designed collaborative settlement.  

Negotiating Difficult Premarital Agreements 

Because of their nature, premarital agreements always involve delicate negotia
tions. Someone is giving away rights they might otherwise have. The first thing that 
we want to do is to isolate which potentially difficult issues we are seeing at play in 
our case. There are five that I see most frequently.  

1. Information asymmetries. The person who is requesting the premarital 
agreement typically has complete knowledge of his financial estate. He is 
hesitant to disclose it to anyone because he has been warned (and perhaps 
have experienced firsthand) that a person's attitude toward him will change 
once that person is aware of the extent of his wealth. Like everyone else, he 
wants to be loved and wanted for who he is, not what he has.  

The person who is being asked to sign a premarital agreement, on the other 
hand, typically knows almost nothing about the extent of the wealth of the 
other. She has seen clues, of course, but usually has little or no exact infor
mation. She is typically quick to tell her lawyer that she doesn't know or 
care how much money her fiancee has; she is in love with the person and 
doesn't want anything that person possesses. So, the lawyers are confronted 
with one client who doesn't want to share information, one client who 
doesn't want information, and a statute that requires the disclosure of infor
mation. Clearly, it is our job to make sure that both parties get and give com
plete disclosure of information about assets and debts.  

2. Strategic opportunism. One of the most common forms of strategic oppor
tunism at work is waiting to spring the premarital agreement after the wed
ding invitations have been sent or, worse yet, after the guests have begun 
arriving for the wedding. This usually happens when the person who is 
being asked to sign a premarital is the one who really wants to be married. It 
is a classic bait and switch. She wants to be married with all the rights and 
privileges that marriage brings. Heplays along and then announces that
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there will be no wedding without a premarital agreement, which signifi

cantly alters the rights and privileges that his spouse will enjoy. She may not 
know the term strategic opportunism, but she knows that she has been 
boxed into a corner by the person that she should most be able to trust. There 
are other forms of strategic opportunism where the person being asked to 

sign a premarital agreement is pregnant; has already given up a job; has 

already moved from another state; etc.  

3. Reactive devaluation. We see this usually in conjunction with strategic 

opportunism. If the person wanting a premarital agreement waits until the 
last minute to present the idea or if the person being asked to sign the pre

marital agreement is otherwise feeling cornered, reactive devaluation enters.  

The idea that "if you want it, it must be bad for me" makes open and candid 
negotiation falter. Understandably, the person being asked to sign the agree
ment goes into defensive mode.  

4. Offered concession. A concession offered is worth less than a negotiated 

concession. When the person requesting the premarital agreement has 
already offered every concession he is willing to allow, it significantly 
impairs negotiation. There is plenty of research to confirm that everyone 

values the concessions they win more than the concessions that were given 

without negotiation.  

5. Endowment effect. Many things have an emotional importance beyond 

their subjective value. This may cause us to put a higher value on some 
things than someone else would. So, a ranch that supports only scorpions 
becomes to the owner a rustic heaven. A piece of raw land in a poor location 
inherited from a favorite aunt who is now deceased is imbued with affection 

to priceless status. Likewise, the job that a woman hated before she gave it 
up becomes the career that was sacrificed for the man.  

Practice Tip: So, how do we deal with these problem issues? We assume that 
each party's interests are valid and that it is legitimate to want these interests satisfied.  
We use two-sided messages to assure that we are being heard and the empathetic loop 
to confirm that we understand what is being said to us. Two-sided messages confirm 
that the listener has understood the other person's interests before stating his own 
interest. It is imperative that the listener not simply echo the message. The listener 
waits for the speaker to affirm that the listener heard the message correctly or did not 
hear it correctly. If the listener did not hear what the speaker intended, the listener tries 
again until he gets it right. This process continues as "empathetic looping" until the 
listener receives affirmation from the speaker that listener heard the message cor
rectly.
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Effective example: 

Speaker: I do not want my children to feel like my new wife is marrying me to 
steal their inheritance.  

Listener: You want your children to feel secure that their inheritance is protected 
and not feel like they are competing with your wife for your funds. (By restating this, 
the listener indicates that he or she understands the interests that are motivating the 
speaker.) 

Speaker: Yes, that is correct. I want to minimize any animosity, and hopefully 
allow my children to have a respectful relationship with my wife. That is very import
ant to me. (Having been heard, the speaker is now open to receiving the interests of 
the other party).  

Listener: Your wife very much wants to have a respectful relationship with your 
children. She also wants to know that if something happens to you, that there will be 
enough resources so that she will not be a burden on her own children.  

Echo example: 

Speaker: I do not want my children to feel like my new wife is marrying me to 
steal their inheritance.  

Listener: What I heard you say is that you do not want your children to feel like 
your new wife is marrying you to steal their inheritance. (This is simply repeating the 
statement, and does not indicate that the listener has truly heard the underlying inter
ests).  

We explore and refine goals. If we don't know where we are going, we're 
unlikely to pick the best route for getting there. We change the game with the use of 
the collaborative process. We negotiate process ("how we will do this") before we 
negotiate substance ("what we will do"). We model for our clients how to listen and 
understand and how to speak in a nonthreatening and collaborative way.  

Specifically, on the five problems discussed above, we do the following: 

1. We assure that both parties have access to and understand the estates of the 
other-both assets and debts.  

2. We try to remove strategic opportunism. Strategic opportunism arises when 
one party has control and the other party feels helpless. One of the most 
compelling ways people feel helpless in the context of negotiating a premar-
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ital agreement is when the premarital agreement is sprung late in the engage
ment. In this case, "time" is the lever that is being used to subjugate the 

other person. When we are advising a client, we try to avoid negotiating a 
premarital agreement close in time to the wedding. If we must negotiate a 

premarital agreement close in time to the wedding, we want to be open to 

softening other parts of the process. For instance, we are agreeable to meet

ing whenever and wherever the other party desires. We explain that this is 

not the last, or perhaps even the most important problem these two people 

will have to negotiate, it is just the first.  

3. We use single text negotiation, once the goals are established and the inter
ests explained. Having both of the lawyers propose a solution effectively 

avoids reactive devaluation. Single text negotiating is a negotiation strategy 
whereby the attorneys (and neutral professionals, if applicable) work to 

come up with a solution that they believe meets the parties' expressed inter
ests. The lawyers are united in proposing a solution. This strategy is effec
tive at avoiding reactive devaluation (where a proposal is rejected simply 

because it came from the other side).  

4. We ask that no negotiation take place outside our meetings. We explain to 

the proposer that he needs to first hear the concerns and interests of his 
intended before he starts proposing. We make the agreement up front that 

we will not negotiate piecemeal. So, if the wife-to-be wants a 'money for 
years' clause, husband-to-be hears this wish, but does not respond to same 

positively or negatively until he has heard the entirety of her interests.  

5. We educate the clients on endowment effect and that sharing anything that 

has endowment effect is difficult, so we look for alternatives to that option.  

Family Violence 

Family violence spans the spectrum of income levels, education, geographic 
areas, neighborhoods, and age groups and is not limited to certain types of families.  
Sometimes, family violence is easy to identify, especially when a client comes in for a 
consultation with bruises. Often, family violence is hidden from even experienced 
professionals.  

Lawyers have a duty to screen for family violence before signing a collaborative 
participation agreement. The Collaborative Law Institute of Texas has designed a 
screening tool for use in initial client consultations that is available at form 7. If a law
yer reasonably believes that there is a history of family violence, the lawyer may not 
begin or continue the process unless the party requests to do so, and the lawyer deter
mines with the party what reasonable steps could be taken to address the concerns

108



Problems and Solutions

regarding family violence. (Tex. Fam. Code 15.112.) Fortunately, the Collaborative 
Law Institute of Texas also has published a list of "reasonable steps" for the practi
tioner to consider with his client.  

The reality is that in divorce situations, tensions run high-even between parties 
who chose the collaborative process to resolve their divorce. Sometimes a single act of 
family violence will occur, even when there is no prior history.  

Case Example: In one case, the wife was moving out of the residence. The hus
band was there while she was removing her belongings. He became angry with her for 
touching his personal items while she was sorting through her items. The tensions 
escalated and, he slammed her against the wall. The police were called. Does this sin
gle event trigger the requirements of the Texas Family Code? I believe it absolutely 
does-even though it's not a "history," it nevertheless raises concerns about her sense 
of safety and his lack of impulse control. At that point, it is important to talk with the 
team about whether the parties should continue the process without more joint ses
sions. Rather, the parties can be in separate rooms, with the professionals going back 
and forth. Or, the parties and the lawyers can convene joint sessions via teleconference 
instead of having in-person meetings. Ultimately, that case settled without additional 
joint sessions.  

The scenario described above is a far different case from an abuser who has reg
ularly engaged in acts of family violence or has indicated his willingness to engage in 
potentially lethal acts. In such a fact scenario, the professionals would be wise to seri
ously consider whether the case is appropriate for the collaborative process. It may in 
fact be-as certainly, litigation does not prevent further acts of family violence. How
ever, it is critical that the right professionals be in place to deal with a potentially vio
lent client.  

Practice Tip: The following are possible solutions for cases with family vio
lence.  

- Invite a mental health professional to join the team who has significant expe
rience in dealing with domestic violence issues.  

- Instead of joint sessions where everyone is in the same room, use caucus style 
meetings with the parties in separate rooms and have the professionals go 
back and forth.  

- Ask the judge if you can use the jury rooms for joint sessions.  

- Stagger the arrival and departure times of the parties.  

" Invite additional mental health professionals to join the team if necessary, for 
example, a child specialist.
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. Enter into agreed temporary restraining orders, enjoining the abuser from 
engaging in acts that scare the spouse (for example, coming to the residence, 
place of employment, etc.).  

Emergency Orders 

What happens if during the course of a collaborative case, one party is engaging 
in behaviors that threaten the health, safety or welfare of the other party or family 
member? Under the Texas Family Code, the collaborative lawyer is allowed to seek 
emergency relief. (See Tex. Fam. Code 15.104.) However, obtaining such relief ter
minates the collaborative process.  

There are instances that require such relief. However, it is important for the law
yer to consider whether it is possible to enter into agreed orders that will grant the 
same relief. For example, is the other side willing to enter into a temporary restraining 
order prohibiting the spouse from engaging in acts that threaten or intimidate the 
spouse, for example, coming to the house or coming to the spouse's place of employ
ment? While the parties may enter into agreed temporary orders, they may not enter 
into an agreed protective order in the collaborative process. A protective order is a 
proceeding under title IV of the Texas Family Code, and as such is not a dispute that 
can be resolved using the collaborative law process.  

When such agreed orders are not possible, either because the other party is sim
ply unwilling or because immediate action is required, the lawyer must do what is nec
essary to protect the client.  

Impasses 

Most of us notice that the difficulties in a collaborative case escalate when we 
get to the distributive issues. Everything is fine during that first meeting when we are 
pledging ourselves to the process. The goodwill generally continues through the fact
finding meetings that follow. Once we get to the who-gets-what portion of negotia
tion, it starts to get hard.  

As lawyers who are in charge of managing the tensions of the case, we ask our
selves how well we are balancing assertiveness and empathy reactivity and passivity; 
value creation and distribution; disclosure and respect of boundaries. We understand 
that in negotiation in collaborative cases, we want to be neither a hard nor a softnego
tiator, but a blend of the two. I find that if I have kept a journal of the case that I update 
after every meeting, I have some clear facts on which to base my decisions on an ad 
hoc basis.  

In any event, we want to remember to avoid reactive devaluation (in which one 
side rejects a proposal simply because it was made by the other side) by using a neu
tral as a voice, if possible, or by using single text negotiation (a strategy in which the
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lawyers reach an agreement at a meeting without the clients and present it to the par
ties at the same time as a mutual proposal). Also, from the beginning of the case, we 
want to try to develop a positive relationship with the other lawyer and neutrals. This 
will help allay the paranoid fears that our clients have and we sometimes catch.  

We also want to make sure that we know and understand the interests of the 
other client. We can know and understand their positions without agreeing with them.  
However, we greatly increase the odds of being able to craft a proposal that is accept
able if we at least understand what the other person wants. We want to try to treat dis
tributive issues as a shared problem. We try not to put our (or our client's) ideas about 
how "good" an option is for the other client off on the other client. If it is good for the 
other client and presented correctly, that client will recognize it and won't need us to 
sell it. We want to use two-sided messages (acknowledging their interests before stat
ing your proposal) whenever we must present an optional solution to a problem ver
balized by the other side, for example, "I heard you say that keeping the house is 
important to you so that the children will maintain a stable environment. So, here is an 
idea that might accomplish that." Even if the proposal is unacceptable, they hear that 
you understand their interest and are trying to get there.  

Use remedies, like risk sharing, to dampen strategic opportunism as you disclose 
more and more of your client's interests. If, for instance, your client has the chance to 
make a significant profit on a project that he believes is iffy, you must disclose that 
there is the chance of a significant profit, but you want to emphasize that such a profit 
is not guaranteed and that a possible solution to this dilemma is for the parties to dis
tribute it at the lower fair market value, but to agree that if there is a profit over that 
amount within a defined time period, the profit will be shared between the parties.  

As with litigation cases, if nothing else works and the case is stuck, hiring a 
skilled mediator can often move the parties past deadlock. An experienced, collabora
tively trained mediator works best for collaborative cases because she will appreciate 
and encourage the positive motivations of couples who chose the collaborative route 
in the first place and will understand how to use interest-based negotiation to optimize 
the settlement.  

The collaborative process brings a unique, powerful tool kit to the most stubborn 
problems in family law-only some of which have been highlighted in this chapter.  
Rather than tearing down the other side, the collaborative process is designed to take a 
kinder, gentler, more constructive approach to family-law problems. By providing 
emotional safety, transparency, and the discipline of a structured process with agendas 
and a clear road map, even high-conflict couples with serious issues can reach a mutu
ally acceptable settlement with the guidance of their collaborative team. The team, 
with its diverse expertise, can be custom-fitted to the needs of the couple, for example, 
by including a substance-abuse specialist or a neutral financial professional particu
larly adept at explaining money matters to a party unfamiliar with the family finances.  
The collaborative process, with its creativity and flexibility, is designed to handle 
whatever rough spots may arise on the path to settlement.
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.Chapter 9

Starting and Running a Successful 
Collaborative Practice 

Kristen A. Algert 

Although success is relative for each professional, I define a successful collabo
rative practice as one that brings personal and professional satisfaction and allows me 
to pay my bills and myself. All successful professional practices require an investment 
of time, effort, energy, some money, and a strategy for attracting clients who want to 
pay for the services offered, and a collaborative practice is no different. Like building 
a house or remodeling an existing one, starting or modifying your professional prac
tice may seem daunting, but the end result makes the project worth it! A successful 
collaborative practice will allow you to control your schedule, work with a variety of 
professionals who share your desire to help families, strengthen your negotiation 
skills, act as a peacemaker rather than a warrior, and get paid on time.  

Starting a collaborative practice is easy if you follow some discrete steps. This 
chapter outlines those steps and offers ideas for action. I selected these steps based on 
my experience and the experiences of other successful collaborative practitioners.  
With diligence and perseverance, you also will achieve a successful collaborative 
practice.  

Step 1: Evaluate Your Foundation-What Do You Have to 
Work With and to Build On? 

The path to a successful collaborative practice begins with an honest self
assessment. Ask yourself: 

1. What is your level of interest in collaborative law? 

2. How motivated are you to learn new information and skills? 

3. How much time do you want to commit to this transformation? 

4. What do you like about your current practice that you want to keep? 

5. What do you dislike about your current practice?
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6.. Why do you want to start a collaborative practice or modify your current 
practice to include collaborative law? 

Those who successfully transition to a collaborative practice share qualities that 
form a solid foundation on which to build a collaborative practice. Some of the quali
ties are listed below.  

Have a Strong Sense of Self. A successful practitioner is self-disciplined, self
motivated, self-confident, relaxed in high-conflict situations, comfortable with intense 
emotions that family law cases bring, able to surrender ego and control over the out
come, and is a person who relishes challenges.  

Have Solid Interpersonal Skills. _ A successful practitioner is comfortable with 
a variety of clients including those with physical and/or mental limitations; likes and 
respects working with other expert professionals; and is respectful, kind, patient, a 
good listener, an effective communicator, friendly, approachable, and sincere.  

Be Open-Minded. A successful practitioner believes in the client's ability to 
make good decisions when fully informed, is eager to learn new skills, commits time 
generously, appreciates out-of-the-box ideas and thinking, is tolerant, takes risks, and 
embraces change.  

Have Exceptional Professional Qualities. A successful practitioner should be 
organized, thorough, energetic, prompt, prepared, responsible, and willing to follow 
through with commitments.  

If you share many of these qualities, you are definitely ready to move forward 
with the remaining steps to establish a collaborative practice.  

Step 2: Visualize Your Goal-What Do You Want Your 
Collaborative Practice to Look Like and How Much Are 
You Willing to Invest? 

You should visualize your ideal legal practice. Do you envision a mixed practice 
of collaborative law and litigation, or do you envision practicing only collaborative 
law? Lawyers who enjoy the variety of a courthouse practice along with a collabora
tive practice may want to build a mixed practice. The primary benefit of a mixed prac
tice is an expanded pool of prospective clients. It minimizes the instances of a lawyer 
having to turn away prospective business. A negative of a mixed practice is the possi
bility of time conflicts when demands-or deadlines in a litigated case force the collab
orative case to the back burner. A collaborative client is unhappy to find out that a 
meeting has been canceled at the last minute due to a lawyer's unexpected trip to the 
courthouse. In addition, the lawyer sometimes is challenged to switch back and forth 
between philosophically different approaches to problem-solving. Even with those 
negatives, most lawyers choose to create a mixed practice.  

Lawyers who define themselves as peace-makers may be happiest in an all col
laborative practice. One way to avoid the possibility of a smaller pool of prospective
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clients is to work at a firm with lawyers who litigate. If a prospective client meets with 
the "all collaborative" lawyer and decides to proceed with a more traditional divorce, 
the collaborative lawyer can refer the prospective client to one of the collaborative 
lawyer's colleagues. This arrangement minimizes the instances of having to turn away 
prospective clients.  

Another consideration when starting or redesigning a professional practice is the 
experience level of the professional. Some professionals believe that brand new law
yers should obtain courtroom experience before establishing a collaborative law prac
tice. Although courtroom experience enables a less experienced lawyer to 
meaningfully converse with a client about what could happen at the courthouse if 
there is no agreement, even new lawyers understand that litigation rarely is beneficial 
to families. Many veteran lawyers who have practiced law in a more traditional sense 
for many years point to the negative consequences of litigation and embrace a new 
way of resolving family conflict.  

When the goal is determined, the professional should think about how much 
time, energy, and money can and should be allotted to this effort. More time spent on 
the development of a collaborative practice means less time devoted to billable work.  
If a collaborative-only practice is the goal, even more time and energy is needed and 
work will be turned away or referred to other lawyers. And this is in pursuit of a goal 
that is long-term.  

Step 3: Master the Process-What Does Mastering the 
Principles of the Collaborative Process Have to Do with 
Building a Collaborative Practice? 

A successful collaborative practice naturally follows a competent collaborative 
professional. One can start a collaborative practice after receiving good training and 
gaining a thorough understanding of the primary tenets of collaborative law. To sus
tain a successful collaborative practice, the professional needs to continue to develop 
collaborative skills and work toward proficiency. Mastering the principles of the col
laborative process leads to competency. Competency provides a lawyer with the confi
dence to handle additional and more complex collaborative cases. And all of this gives 
other professionals and clients confidence in the collaborative lawyer and his practice.  

A lawyer needs to be able to converse credibly with others about the collabora
tive process. If the lawyer has doubts about the effectiveness of collaborative law as a 
dispute resolution model, the listener will have doubts about the viability of the col
laborative process too. In addition, Texas Family Code section 15.111 requires a law
yer to assess with a prospective party the factors the lawyer reasonably believes relate 
to whether the collaborative process is appropriate for the party's matter and to pro
vide information so that prospective party can make an informed decision about mate
rial benefits and risks of the collaborative process as compared to the material benefits
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and risks of other reasonable, available alternatives. See form 4 in this book, Texas 
divorce options and the informed consent disclosure statement. Therefore, acquiring 
knowledge and mastering the principles of the collaborative process are critical to the 
lawyer starting a collaborative practice.  

A variety of resources exist for the professional seeking information about the 
collaborative process. Numerous books, articles, and blogs have been written on the 
subject. An Internet search for "information about collaborative law" results in pages 
and pages of information. In addition to this book, the three best sources of informa
tion are the protocols of practice for collaborative family lawyers (Protocols) promul
gated by the Collaborative Law Institute of Texas, interdisciplinary collaborative law 
training, and the Uniform Collaborative Family Law Act. The Protocols and the Act 
are provided in the "Essential Documents" part of this book.  

The Protocols were formally adopted by the Collaborative Law Institute of 
Texas in 2005. The Protocols address the relationship between the collaborative law
yer and the client, the relationship between the collaborative lawyers, the relationship 
between the collaborative lawyer and allied professionals, how to protect the collabo
rative law process, the fundamentals of the collaborative law process, the use of neu
tral experts and other outside advisors, how to draft considerations, how to withdraw 
from and terminate the process, and how to make the transition of a case to a litigation 
lawyer. If someone who knows nothing about collaborative law reads the Protocols 
(and accompanying commentaries), the reader will have a basic understanding of the 
process and how a collaborative case proceeds. The protocols are subordinate to the 
Texas Rules of Professional Conduct. (See the Protocols 1.03).  

Like Family Code section 15.111, the Protocols advise the collaborative lawyer 
to fully inform each prospective family law client about all legal alternatives for 
resolving the client's matter, including collaborative law. Just as important to the law
yer seeking a collaborative practice is understanding that some cases may be inappro
priate for collaborative law. The Protocols warn a collaborative lawyer to use careful 
judgment in accepting or declining to handle a collaborative law matter and discuss 
untreated mental health issues, addictions, and family violence considerations. See 
form 4, the family violence questionnaire, in this book.  

For the Texas professional, a Texas collaborative training makes sense, although 
various trainings can be found throughout the United States. In Texas, the interdisci
plinary approach-two lawyers, one neutral mental health professional, and one neu
tral financial professional-predominates. Two good sources of information about 
trainings are the Collaborative Law Institute of Texas and the International Academy 
of Collaborative Professionals. Trainings vary in length, cost, and focus. When select
ing a training, look for one that offers a mix of teaching methodologies-demonstra
tion, lecture, role play, small group exercise, and written materials.  

An interdisciplinary training will include trainers from each of the represented 
professions-lawyer, mental health professional, and financial professional-and will 
provide information about the roles of the different professionals along with the spe
cific boundaries and ethics common to each profession. At the end of a training, the
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lawyer should have a basic understanding of the theories, practices, and skills needed 
to begin a collaborative practice. Although a training normally covers the basics with 
regard to negotiation theory, the dynamics of interpersonal conflict, communication 
skills, team building, and assessing a client's capacity for participation in the collabo
rative process, obtaining further instruction in mediation, negotiation, conflict man
agement, effective communication, mental health and substance abuse topics, and 
family violence issues can be extremely helpful to a collaborative professional.  

The final significant source of information about collaborate law is the Collabo
rative Family Law Act. In 2011, the Eighty-second Texas Legislature passed Texas 
Family Code title 1-A, chapter 15, the Collaborative Family Law Act (CFLA). If a 
lawyer wants to develop a collaborative law practice, reading and understanding the 
current law is important; the statute is included in the "Essential Documents" part of 
this book.  

Of particular importance is section 15.111. The lawyer is required to advise the 
client that seeking court intervention terminates the process for both parties. This pro
vision is the heart of the collaborative process. Participation in the collaborative pro
cess is voluntary. Either party can unilaterally terminate the process for any or no 
reason, and the collaborative lawyer and the lawyer's firm are disqualified from fur
ther representation. The most successful collaborative lawyers understand that all pro
spective collaborative clients must understand and appreciate the significance of this 
point before agreeing to proceed collaboratively.  

Another important aspect of CLFA is section 15.112. This provision places a 
duty on the lawyer to make a reasonable inquiry regarding whether a prospective col
laborative party has a history of family violence with another prospective party. (See 
form 4, the family violence questionnaire.) If for any reason the lawyer believes that a 
prospective party has a history of family violence, the lawyer has a duty not to begin 
the collaborative process unless the prospective party requests beginning the process 
and the lawyer determines with the prospective party what, if any, reasonable steps 
could be taken to address the concerns regarding family violence.  

Begin with these three primary sources of information and work toward a com
plete understanding of the process so you can integrate and put into practice the prin
ciples of collaborative law.  

Step 4: Build Relationships-Why Do I Need Relationships to 
Start and Run a Successful Collaborative Practice? 

Relationships are the essence of a successful professional practice of any kind 
and serve several beneficial purposes in a collaborative practice. First and foremost, in 
order to collaborate, you need other professionals with whom to collaborate. You can
not collaborate alone, and you will not collaborate at all if you do not know anyone 
else collaborating in your community. Build a collaborative community-connect to 
other like-minded professionals who already have started, or intend to start, a collabo-
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rative practice. A network of trusted professionals will support you and your collabo
rative practice, provide feedback and advice, share experiences, and, most 
importantly, will work with you and refer cases to you. These like-minded people will 
become your friends and professional colleagues. With them, you will create a shared 
vision for collaborative law in your community. Communicate regularly with those 
professionals-in writing, by phone, by e-mail-because regular contact builds rela
tionships. Well-nurtured relationships build trust, and trust is an asset in collaborative 
work and in successful negotiations.  

If you do not know other collaborative professionals, ask around and introduce 
yourself. Invite people to lunch or for coffee, schedule a telephone appointment, 
schedule an office appointment-whatever it takes to meet people. Increase your indi
vidual involvement in the collaborative community. Participate in collaborative work 
and discussions in any way you can-say "yes" to every request to talk about collabo
rative law. Offer to speak at seminars and discussion groups (formal and informal); to 
write articles for newsletters, magazines, and trade journals; or to teach small groups, 
large groups, community college classes, or law school classes. Establish a connection 
in peoples' minds between your name and collaborative law.  

You may want to form a practice group. A practice group is a group of lawyers 
and/or allied professionals in a specific geographic area who want to participate in 
collaborative law cases together. Practice groups can be any number of people from 
two or more. A successful group enhances its members' collaborative practices and 
generates referrals of collaborative cases within the practice group. Common purposes 
around which practice groups organize are to offer professional enrichment, educa
tion, and training; to discuss about collaborative law issues; and to educate the public 
and other professionals about the value of the collaborative process.  

Practice groups can be "open" or "closed." Closed practice groups limit mem
bers to those who meet certain requirements and who are approved by group mem
bers. Open practice groups invite everyone to be part of the group. In the early stages 
of the collaborative movement, most practice groups were closed or limited to mem
bers who met certain requirements.  

Practice groups are not necessary to the practice of collaborative family law but 
forming a group or groups, at least initially, helps to unify the collaborative voice of 
the community. There is strength in numbers. Consider when one person tries to cross 
a busy intersection with no stoplight. It may take a long time for that individual to get 
the attention of car drivers and safely cross. Now imagine twenty people together try
ing to cross the same busy street. The larger crowd captures the attention of car drivers 
and is allowed to cross more quickly than the individual.  

Each community has to determine the particular needs of its collaborative com
munity and then search for creative ways to meet those needs. Experience has shown 
that what is needed in any particular community is constantly moving and changing.  
The challenge is to adjust and grow as the needs of the collaborative community 
change.

118



Starting and Running a Successful Collaborative Practice

Step 5: Acquire Expert Help-Where Can I Find Experts and 
Helpful Advice? 

Step 5 requires an investment of money, specifically, an investment in dues to 
join established collaborative professional organizations. Of all the money you invest 
in your collaborative practice, the best return on your financial investment will come 
from joining one or more professional organizations. For a few hundred dollars per 
year, you can join the Collaborative Law Institute of Texas 
(www.colablawtexas.org); the International Academy of Collaborative Professionals 
(www.colaborativepractice.com); the Collaborative Law Section of the State Bar of 
Texas (www.colaborativelawsection.com); and/or collaborative law sections of your 
local bar association. Except for the lawyer-specific groups, these associations 
generally are open to lawyers, financial professionals, and mental health professionals 
who have an interest in collaborative law. If it is not practical to join all of these 
groups at once, I recommend joining the Collaborative Law Institute of Texas first for 
the reasons stated below and then joining the other groups later.  

Collaborative Law Institute of Texas. The Collaborative Law Institute of 
Texas is a state-wide, nonprofit organization made up of lawyers, mental health pro
fessionals, and financial professionals. This group strives to promote collaborative 
law as an option for families by building a community of collaborative law profes
sionals throughout Texas, to act as a unifying voice for collaborative law in Texas, to 
protect the integrity of the collaborative law process, and to educate the public regard
ing what collaborative law has to offer families. Joining the institute immediately 
bestows several benefits to the member-a form file, protocols of practice, articles of 
interest, discounted rate for high-quality trainings, a mentorship program, and most 
importantly a link to other collaborative professionals across the state. All Texas law
yers who want to start a collaborative practice should join the Collaborative Law Insti
tute of Texas.  

International Academy of Collaborative Professionals. This international 
group accepts legal, mental health, and financial professionals for membership. The 
group hopes to transform how conflict is resolved worldwide through collaborative 
practice. The International Academy of Collaborative Professionals supports collabo
rative practice by establishing and upholding the essential elements, ethical and prac
tice standards of collaborative practice, fostering professional excellence by educating 
and providing resources to collaborative practitioners, leading and integrating the col
laborative community, and promoting the growth of collaborative practice. ("Collabo
rative practice" includes collaborative law and interdisciplinary collaborative 
divorce.) 

Collaborative Law Section of the State Bar of Texas. The Collaborative Law 
Section of the State Bar of Texas consists of attorneys whose aim is to educate legal 
and client communities about collaborative law, to improve and enhance the practice 
of collaborative law, to identify the practitioners of collaborative law for the benefit of
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the public, and to provide a forum for interaction among collaborative law practi
tioners from all disciplines of the law.  

By joining the Collaborative Law Institute of Texas and later the other organiza
tions, the collaborative professional is instantly plugged into the collaborative move
ment and has access to all the information and materials previously created by leaders 
in the field and tried, tested, and endorsed by other collaborative professionals. Mem
bers have access to quality continuing education, information, resources, skill build
ing, forms, trainings, and marketing materials, as wells as fellowship, visibility on the 
organizations' Web sites, opportunities to participate, and association with some of the 
best and brightest minds currently practicing collaborative law throughout the state, 
nation, and world. Membership also gives you and your collaborative practice added 
credibility when prospective clients can find you and your practice on these organiza
tions' Web sites.  

Last, joining these groups provides some ready-made relationships and a con
nection to communities of other professionals who share a belief that families and 
other parties to lawsuits deserve a choice when searching for ways to resolve their 
legal issues. Practicing collaborative law is not for the faint of heart-hardcore litiga
tion lawyers look down on you; negotiation skills are tested when difficult legal, par
enting, or financial issues present themselves and court is not an option; and patience 
and interpersonal skills are challenged by high conflict clients (and sometimes law
yers). Successful collaborative lawyers embrace these challenges and believe the 
effort is worth it because the intrinsic rewards of a collaborative practice are so great.  
Being part of supportive groups of like-minded professionals who are willing to share 
their ideas, education, and experience for a successful collaborative practice allows 
collaborative lawyers to embrace the challenges, and the benefits these groups confer 
far exceed the cost of membership.  

Step 6: Educate Others-Who Needs Educating and About 
What? 

Now the really hard work begins: educating the public, peers, referral sources, 
and staff about the new brand of law you are selling-the collaborative process.  

The goal of this step is to educate people about where collaborative law falls 
among the dispute resolution options so that prospective clients can make an informed 
choice on how to manage their personal situations, and referral sources can confiden
tially refer prospective clients to you. Once people understand the available dispute 
resolution options, and the consequences that accompany each option, they get and 
need to make decisions for themselves based on their own values, perspectives, and 
beliefs. See form 3 in this book.  

Specifically, the collaborative professional and office staff need to be able to 
communicate to others the following basic information:
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1. How collaborative law is more cooperative and less adversarial than litiga
tion.  

2. The benefits and risks of proceeding collaboratively as compared to other 
options.  

3. The commitment not to go to court and the reasons for this commitment.  

4. The transparency of information gathering.  

5. The concept of interest-based negotiation.  

If the lawyer or the office staff has doubts about the effectiveness of collabora
tive law or stumble when relating basic information, the listener will have confusion 
and doubts about the viability of the collaborative process too.  

Office Staff Research shows people need to hear, see, or touch a message sev
eral times before they get the message. To that end, it behooves you to make sure your 
office staff understands the basic information about the collaborative process. Enlist 
staff support for educating others about the collaborative process. Give staff some bul
let points and ask them to stick to those points when discussing the collaborative pro
cess with other colleagues, prospective clients, referral sources, and their friends and 
families. You want to develop a clear, concise, consistent message for staff to convey 
to others. Often your staff is the first contact with the public or referral sources. Ask 
staff to mention the collaborative process to all appropriate clients who contact the 
office and set up a process for providing information to callers or visitors to your 
office. Your office staff needs to appreciate and value the collaborative process if you 
want a collaborative practice.  

Prospective Clients. Providing basic information in a clear and concise manner 
allows the Texas lawyer to meet the duty to ensure that prospective clients are fully 
informed about all available options for resolution of their legal matters, and that cli
ents who proceed collaboratively are selecting the collaborative process with 
informed consent.  

Implement a process for getting information about collaborative law to prospec
tive clients who call and speak to the nonlawyers in the office. Make sure you include 
information about your collaborative practice on your Web site. Provide collaborative 
brochures in your reception area. (See the brochure in the digital companion to this 
book.) Offer to send prospective clients information about the collaborative process or 
direct them to your Web site if they express interest in learning more about the pro
cess.  

Referral Sources (Including Other Lawyers). It is essential that referral 
sources understand that the legal product you are offering to the public is sound and a 
viable option for many people. Send referral sources letters, packets of information, 
brochures, and refer them to information on your Web site. Take them out for lunch 
and give them a crash course on collaborative law.
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Practice Tip: Be prepared to answer the questions other lawyers and referral 
sources almost always ask: 

1. How can you be a real lawyer or an effective lawyer if you do not go to 
court? 

Answer: Many lawsuits are best resolved by skilled negotiation. Statistics sup
port that clients are most satisfied when they play a part in constructing the ulti
mate agreement and feel like their concerns were addressed. In addition, much 
has been published about the change occurring in the field of law and how cli
ents want to hire problem-solvers, not warriors.  

2. When did collaborative law come to Texas? 

Answer: The first collaborative statute in the world came into existence in 2001 
in Texas.  

3. How does the collaborative process differ from mediation? 

Answer: In Texas, mediation often occurs in a one-day, multihour session, cau
cus style with the mediator shuttling between separate rooms, after formal dis
covery is complete and a trial date is scheduled. In the collaborative process, the 
parties and lawyers commit up front not to go to court to resolve their differences 
so no trial setting is looming. Problem solving occurs in multiple, two-hour-long, 
joint meetings where agendas govern the discussion and tentative agreements on 
discrete topics are reached as the case proceeds.  

4. Can one lawyer represent both parties in a collaborative case? 

Answer: No, each party has a lawyer to advocate for that party. If one party is 
unrepresented, it is not a collaborative case.  

5. What do you do if someone hides assets and/or lies during the collaborative 
process? 

Answer: "Collaborative lawyers" are lawyers, and they are pressed with the 
same duties and obligations as all lawyers. As in a litigated case, collaborative 
lawyers need to obtain factual information and documents in order to investigate 
the claims made by the parties as well as to identify and understand the issues 
presented in the case. Although no formal discovery takes place, informal dis
covery happens throughout the case. The parties and lawyers voluntarily provide 
information and documents so that all facts can be developed fully. Even though 
formal discovery is not exchanged, other than some form of sworn inventory, 
confirming documents often are exchanged. Lawyers investigate the facts, ask 
questions, and explore all possible claims that may exist in a particular case. If 
clients are to make informed choices, they, and the lawyers, need to feel satisfied 
that they have all relevant information needed to make good decisions.

122



Starting and Running a Successful Collaborative Practice

6. Can you proceed collaboratively but agree that the clients would not have 
to "fire" their collaborative lawyers and hire litigation lawyers if the case 
failed to resolve in the collaborative process? 

Answer: No. This situation arises when a lawyer wants to retain the ability to 
represent the client if the case goes to litigation. Texas Family Code section 
15.106 states that a collaborative lawyer (and the lawyer's law firm) is disquali
fied from appearing before a tribunal to represent a party in a proceeding related 
to the collaborative family law matter. A collaborative lawyer (and any lawyer in 
the same firm as the collaborative lawyer) cannot represent the client in any sub
sequent adversarial matter against the other party. If things do not go the direc
tion one of the participants wants, the option of litigation or threatening litigation 
is a tempting choice versus having to stay in the discussion and look for ways to 
resolve matters in ways satisfactory to both clients. The success of the collabora
tive process is in part due to assuring both participants that no one can take the 
easy way out and that "we are all in this together." When litigation remains an 
option, the lawyer and client must be guarded and careful in case the litigation 
hammer falls at an unexpected moment. The only way to create a "safe" environ
ment is to eliminate completely the threat of litigation rather than just to mini
mize the threat of litigation.  

7. Can you talk about the law in front of the clients? 

Answer: Yes, and you should do so to meet your professional responsibility and 
ethical 'duty. Clients need to know and understand the law. This is crucial ele
ment in negotiation-making sure the client understands that client's best alter
native to a negotiated agreement. This step is when you are rewarded for 
becoming competent and well-versed on your topic and for building those pro
fessional relationships.  

Step 7: Inspect, Shift, and Integrate-How Closely Do Your 
Values, Perspectives, and Beliefs Match Those of the Collabo
rative Process? 

The important work you do here may determine the success of your collabora
tive practice. You probably are asking how starting and running a collaborative prac
tice is any different than starting and running any other professional practice. In most 
ways it is not different, but in one crucial way it is. This step describes that difference 
by taking on the esoteric and complex topics of "paradigm shift" and "integration." 

A collaborative practice is the culmination of a lot of hard work and change. The 
change most often discussed in collaborative circles is the "paradigm shift." A "para
digm" is a philosophical or theoretical framework. The paradigm instilled in most law 
school graduates is not the paradigm of successful collaborative lawyers. Starting and
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running a successful collaborative practice requires a conceptual shift in the lawyer's 
philosophical or theoretical framework. "Integration" describes the process of com
bining one's personal values and beliefs with one's professional values and beliefs.  
Both of these concepts are addressed more fully below.  

Successful collaborative lawyers let go of the idea that litigation or the threat of 
litigation is the superior dispute resolution process. They let go of the traditional view 
of what being an advocate means and become open to a more expanded definition of 
advocate. This is what collaborative lawyers call the "paradigm shift"-when a litiga
tor becomes a collaborative lawyer. The chart below is my perception of the paradigm, 
or theoretical framework, of most successful collaborative attorneys (compared to the 
paradigm of most lawyers generally).  

Paradigm of Most Lawyers Paradigm of Collaborative 
Lawyers 

"Courthouse Specialist" "Conflict Specialist" 

Case governed by rules of civil proce- Case governed by rules in participation 
dure agreement and chapter 15 of the Texas 

Family Code 

Lawyer assumes superiority of legal Lawyer assumes there is no single an
rights and looks to law for answers swer to a problem and keeps an open 

mind 

Lawyer controls and directs the case Clients control the case and lawyers 
are guides 

Lawyer rescues or saves the client Lawyer advises client and help clients 
think through consequences of deci
sions 

Lawyer views opposing lawyer and Lawyer realigns clients to view con
client as competitors flict as shared goal of achieving best 

possible outcome for family; normaliz
es challenges and conflict
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Paradigm of Most Lawyers Paradigm of Collaborative 
Lawyers 

Lawyer instructs client not to speak to Lawyer encourages productive com
spouse munication between clients with rec

ommended guidelines for discussion 

Lawyer speaks for the client Lawyer encourages the client to speak 
for him or herself 

Lawyer views opposing client's fear Lawyer views fear and anxiety as a 
and anxiety as leverage communication and settlement imped

iment 

Lawyer identifies legal issues Lawyer identifies legal and relation
ship issues 

Lawyer focuses on client's legal posi- Lawyer focuses on legal, psychologi
tions and often fails to consider psy- cal, and emotional needs of client and 
chological and emotional needs of family 
client and/or family 

Lawyer decides if and when to send Lawyer partners with client to decide 
formal discovery what information is needed and want

ed 

Lawyer decides when discovery is Lawyer allows client to decide when 
complete and enough information has they have enough information and ad
been obtained equacy of information 

Lawyer focuses on facts that support Lawyer allows client to decide rele
legal positions and discards facts vancy and materiality of information 
deemed irrelevant even if discarded based on their values, interests, goals, 
facts are important to the client and concerns 

Lawyer places value on secrecy and Lawyer places value on shared and 
nondisclosure complete information
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Paradigm of Most Lawyers Paradigm of Collaborative 
Lawyers 

Lawyer describes options to client in Lawyer and client brainstorm options 
terms of what the law provides that meet interests even if unavailable 

at courthouse 

Lawyer looks for options that support Lawyer and client look for options that 
client's positions and not the spouse's support both clients' interests, goals, 
positions - and concerns 

Lawyer evaluates options in context of Lawyer and client evaluate options in 
strength of legal positions and likeli- context of both clients' values, inter
hood of success at trial ests, goals, and concerns 

Lawyer sends formal, written settle- Lawyers and clients negotiate as a 
ment proposals and discourages face- group in face-to-face joint meetings 
to-face settlement meetings 

Lawyer focuses on getting client as Lawyer focuses on both parties' get
much as possible ting the majority of their interests, 

goals, and concerns met 

Lawyer advises client on what they Lawyer advises client on what they 
should do based on strength of legal can do and helps clients think through 
positions and odds of success at court consequences of the various choices.  

presented 

Lawyer makes sure client understands Lawyer makes sure client understands 
BATNA (Best Alternative to a Negoti- BATNA (Best Alternative to a Negoti
ated Agreement) ated Agreement) 

Lawyer is unlikely to permit piece- Lawyer encourages tentative agree
meal agreements; only all or nothing ments as case proceeds 
deals

126



Starting and Running a Successful Collaborative Practice

Paradigm of Most Lawyers Paradigm of Collaborative 
Lawyers 

Lawyer fears symbolic concessions Lawyer recognizes power of symbolic 
might be used against client concessions 

For some lawyers, this is a natural, comfortable shift-the new way to practice 
law that they have been seeking. For others, the required paradigm shift feels so 
unnatural or uncomfortable that they cannot make such a change. These lawyers 
rightly decide for themselves to stick with their more traditional professional practice.  
When the shift is made, the collaborative lawyer becomes less reactive and more 
responsive to clients and their families, becomes a better collaborative professional, 
and creates a thriving collaborative practice.  

Other subtle changes occur too. Collaborative lawyers minimize highly-charged 
legal terms often associated with litigation such as "visitation," "custodial and noncus
todial parent," and "child support." They maximize collaborative words and phrases 
such as "sharing time with the children," "the children's two households," and "meet
ing the children's financial needs." Finally, collaborative lawyers value working with 
a team of other professionals and allowing those professionals to take over certain 
tasks, like putting together a spreadsheet or creating a parenting plan, is new for many 
collaborative lawyers.  

The paradigm shift does not include changed ethical and professional responsi
bilities. See Tex. Fam. Code 15.110.  

In addition to making the paradigm shift, most successful collaborative practi
tioners are truly comfortable in the collaborative process because the process reflects 
their values and beliefs. Successful collaborative lawyers have integrated or combined 
their personal values and beliefs with their professional values and beliefs-they are a 
coordinated, unified whole whose personal and professional behavior is in harmony 
and not conflicted. The best way to understand this concept of integration is to imag
ine what is not integrated. Imagine the lawyer in your community who is like Jekyll 
and Hyde-nice and pleasant at the holiday party and a ferocious attack dog in the 
court. That person operates under two different standards of value and beliefs-one 
personal and one professional. Although nothing is wrong with this, imagine how 
much more gratifying it is to be the same person all the time, in all situations, every 
day.  

The paradigm shift and integration take time. During the period of transition, 
consider making decisions consistent with your vision of your practice and that sup
port the paradigm shift. Be ready for the following situations.  

Some Cases Are Harder than Others. A collaborative lawyer has a duty to 
screen, assess, and determine what case limitations might exist and whether those lim-
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itations can be accommodated by the lawyer. Does the lawyer have the knowledge, 
skill, and experience to handle the case? The new collaborative lawyer might benefit 
by asking a more experienced collaborative lawyer to cocounsel, advise, or mentor the 
new lawyer.  

Some Clients Are More Difficult than Others. Lawyers spend more one-on
one time with collaborative clients than litigation clients. Lawyers have a choice as to 
which clients they represent and must stop laboring under the perception that they can 
help everyone. Having at least minimal self-awareness will help. The successful col
laborative lawyer knows not to take on clients with whom he can anticipate personal
ity conflicts.  

Cases Do Not Always Arrive at Convenient Times. In one instance, a collabo
ratively trained financial professional expressed interest in participating as an allied 
professional in collaborative cases. Each time this professional was contacted, sched
uling was a nightmare. This professional ceased being invited to participate in cases.  
Eventually, the financial professional had to consider how much he wanted a collabo
rative practice. If you want a collaborative practice, make time to see potential collab
orative clients and to handle collaborative cases even if not a perfectly convenient 
time. In the beginning, you will not get unlimited opportunities to participate in col
laborative cases so seize the opportunities that do come your way.  

Accept Cases Consistent with the Vision of Your Practice. If you want a col
laborative practice, you need to accept collaborative cases. Consciously and consis
tently make choices in line with your goal. You receive referrals of new cases 
consistent with the work you have just finished or on which you find yourself often 
working. For example, if you handle predominately complicated family violence 
cases, you will tend to be referred more complicated family violence cases. Choose 
collaborative cases and do not fear turning away cases that are inconsistent with your 
goal.  

Step 8: Market Your Collaborative Practice-Are Lawyers 
Allowed to Market? 

Yes, lawyers are allowed to market and have been doing so for years. Histori
cally, marketing occurred in the context of "education" as discussed in step 6. Law
yers still promote themselves and their practices by educating the public, professional 
colleagues, and referral sources. This is a good place to start marketing your collabo
rative practice.  

Create a Message. Begin by creating a message. What sets you apart from oth
ers? How can you memorably communicate the benefits and the value of the collabo
rative process? Your message must be clear, concise, catchy, consistent, authentic, 
easily repeated, and must make an impact.  

Develop a Strategy for Communicating Your Message. When the message is 
defined, develop specific strategies for communicating your message. Perhaps your
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strategy is to speak at an event every other month or to land a spot on the program of a 
number of continuing education seminars. Determine what is most comfortable for 
you and develop a plan for conveying your message on a regular basis.  

Be Seen and Be Heard. Establish a presence as a collaborative professional; 
be seen and heard. Accept speaking engagements to civil groups, church groups, med
ical practices, community colleges, law schools, and anywhere else that wants a 
speaker. Try to speak at continuing education programs, including programs for law
yers, mental health professionals, and financial professionals. Other ideas for being 
seen and heard include publishing articles, creating brochures or information packets 
to mail to your referral sources, inviting other professionals and referral sources to 
lunch or for coffee, and volunteering for committees of professional organizations.  
Associate your name with "collaborative law" in the minds of people.  

Keep Track of Data and Statistics. The public likes data. How long does a col
laborative case take, how much does a case cost, and how many cases fail to settle? 
Keep track of this information so the answers to these questions are readily accessible.  

Do Not Forget the Little Things. Small changes have big effects. Consider 
identifying yourself as a collaborative lawyer on business cards, in your e-mail signa
ture, and on your letterhead. Emphasize collaborative law training and experience on a 
resume or vita. Create biographies (with your picture) on professional organizations 
Web sites.  

After you are comfortable with the message and its delivery, you may be ready to 
expand your marketing reach. Think public media, Internet, Web sites, and direct mail 
of brochures and postcards. Some lawyers are experimenting with tweeting, blogging, 
and guest commentary on other media Web sites. When venturing into public media, 
the Texas Disciplinary Rules of Professional Conduct (Texas Government Code arti
cle 10, section 9, rule 7.01 et seq.) must be consulted. These rules set out the require
ments for advertisements in the public media and cover, among other things, Web 
sites, broadcast journalism, and print advertisements. Generally, the rules permit a 
lawyer to advertise and to let the public know areas of specialization (for example, 
"board certified by the Texas Board of Legal Specialization") and areas of special 
competence. Advertisements cannot be false or misleading in any way. Nonexempt 
advertisements must be submitted to the Advertising Review Committee of the State 
Bar of Texas before dissemination. Tex. Gov't Code, art. 10, 9, rule 7.07.  

Practice Tip: It is no longer necessary to indicate that a lawyer is not board 
certified in any area that has been specifically identified in the advertising.  

The overriding goal of step 8 is for you to become branded as a collaborative 
professional. Branding is the perception people form of you-the public's perception 
of your personality and abilities. Branding does not mean that you lose your identity 
or that you pretend to be someone you are not. It is shaping the perception that people 
have of you; you are defining yourself for the public as a collaborative professional.  

Another key to marketing your collaborative practice is to remember that no 
need exists to sell people on the collaborative process. Communicate your message 
confidently and sincerely. Ideally, a client selects the collaborative process after learn-
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ing of all options and the risks and benefits of each. The process will attract those who 
connect with, and relate to, the process's principle components.  

Step 9: Renovate and Innovate-Are There Better Ways to 
Deliver Services and Set Fees? 

Some professionals consider the collaborative process "revolutionary" and 
"world changing" in terms of conflict management and dispute resolution. Collabora
tive professionals often refer to themselves as being on the cutting edge of the chang
ing legal profession. These same professionals are beginning to question the viability 
of the traditional fee-for-service structure ingrained in most legal practices.  

Since the recession of 2008-09, many publications have covered changes occur
ring in the legal profession; these changes include firm layoffs of lawyers and support 
staff, insufficient work to keep lawyers busy, a shrinking market for legal services, and 
fewer clients having the resources to afford expensive and protracted litigation. Indi
vidual and corporate clients are pushing lawyers to deliver cost-effective, customized 
legal services in an efficient way.  

Even before the recession, the legal profession was changing. Julie Macfarlane, 
author of The New Lawyer: How Settlement is Transforming the Practice of Law (Uni
versity of British Columbia Press 2008), examined changes in the legal profession and 
justice system over the past thirty years and described in her book how dispute resolu
tion practices, such as mediation and collaborative law, dramatically altered the role of 
the lawyer. Her conclusion is that the business model has altered dramatically with 
consumers preferring a more pragmatic, cost-conscious, and time-efficient approach 
to resolving legal problems.  

Collaborative law professionals are well-situated to lead the discussion about the 
changing legal marketplace. By design, the collaborative process is a creative, cost
effective way to provide legal services (as compared to litigation). Perhaps collabora
tive professionals should take the lead in offering alternative pricing arrangements.  

The following are some alternative billing ideas to consider.  
Task-Based Method. Separate legal work into sets of tasks and then undertake 

each task as efficiently as possible. A collaborative case might be divided into tasks 
such as identifying interests, reviewing documents and compiling data, generating 
options, evaluating options, negotiating final settlement, and drafting final documents.  
Clients might appreciate a more thoughtful alignment of skills with tasks.  

Low-Value/High-Value Method. What do collaborative clients value the 
most? What do they value the least? The data collected reveals (not surprisingly) that 
clients value lawyer advice and advocacy and value least the time billed to draft agen
das and minutes and premeetings and postmeetings.  

Flat-Fee Method. Assess a flat fee for each segment of the case or the entire 
case. One idea might be to assess a flat fee for a specific number of joint meetings 
including preparation time, agendas, minutes, and pre- and postmeetings. If the num-
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ber of joint meetings exceeds the number purchased with the flat fee, a different type 
of fee is assessed. The subsequent fee could be another flat fee or revert to an hourly 
rate. Perhaps telephone calls, no matter their length, would cost one amount and office 
conferences another amount. Perhaps allied professionals charge a flat fee for their 
attendance at a joint meeting.  

Minimum-Fee/Capped-Fee Method. A lawyer could bill a client at an hourly 
rate but cap the amount the client would pay for the entire case. Or certain tasks could 
be charged a minimum fee.  

Pay-as-You-Go Method. No retainer is paid and the professionals are paid as 
tasks are completed to the satisfaction of the clients.  

Issue-Based Billing Method. Bill at one rate for certain issues and another rate 
for other issues. For example, parent-child issues might cost one rate and property 
issues another rate.  

Joint-Retainer Method. Maybe clients could pay one large retainer, and all 
collaborative professionals would draw from that retainer. A variation of this might be 
to average the hourly billing rates of all the collaborative professionals and all profes
sionals are paid at that average rate.  

Any combination of the above ideas might also work. If you decide to experi
ment with alternative billing, think about whether alternative billing in a particular 
case would be an individual decision, a team decision, or a client decision. Also what 
are the ethical obligations with alternative billing? Fees must be reasonable in any sit
uation, and clients must make a fully informed choice. Trying alternative billing may 
ensure a law practice's survival as the legal profession becomes more competitive and 
clients become less willing to pay costly professional fees. At the very least, alterna
tive billing would set your practice apart from most other practices.  

Step 10: Dwell in Patience-Are We There Yet? 

You are never truly "there" in terms of starting and running a collaborative prac
tice. To start and stay competitive in the legal market, you need to repeat these steps 
for as long as you practice law. You cannot have too many relationships, or too much 
education or innovation. Continue reviewing the steps and refreshing your work.  
Resist the temptation to quit even if progress seems minimal. Patience and persistence 
will be rewarded. Lawyers who want a successful collaborative practice are willing to 
make changes when and where they need to make changes in order to reach their 
goals. Take responsibility for what you want and then create it.  

And when you do create "it" the pay-off is immeasurable-a career of which 
you are proud and passionate, professional colleagues who share and support your val
ues and beliefs, and the knowledge that you are part of the solution and not part of the 
problem for families facing divorce or other family law conflicts. On top of all that, 
some clients recognize your contribution to the solution and say things like: "Thank 
you for taking good care of us ... for guiding us and helping us." "Thanks for all you
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did for us." "I owe you a debt of gratitude." "Thanks for everything, you are a huge 
help to me." "I really appreciate everything you are doing for me." All of these things 
motivate the collaborative lawyer to cultivate a collaborative practice.
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Chapter 10

Expanding the Collaborative 
Process Beyond Family Law 

Lawrence R. Maxwell, Jr. and Harry L. Munsinger 

"It is not good enough for things to be planned-they still have to be done, for 
the intention to become a reality, energy has to be launched into operation." 

Pogo Possum1 

Creative lawyers in Texas and across the country are applying the collaborative 
process to civil disputes beyond family law. After seeing the benefits collaborative 
law brings to family law matters, these pioneer lawyers are adapting collaborative and 
cooperative procedures to disputes involving adverse medical events, estates, trusts, 
employment, business, construction, elder law, and guardianships.  

This chapter explores how the collaborative process can' be applied to these 
areas, describes actual disputes in which it's been done, explains the benefits of civil 
collaborative law outside the family law realm, reviews the history of the collabora
tive process in family and nonfamily civil disputes, and explains why Texas needs a 
broad uniform collaborative law statute to protect the process in nonfamily civil cases 
and make it more efficient and effective. In this chapter, the term civil collaborative 
law refers to cases other than family law ones.  

Family law cases in Texas have been settled successfully for over a decade using 
the collaborative process. Because the parties involved in collaborative family law 
cases share similarities with the parties in other civil areas, the collaborative process 
should be effective in resolving these disputes as well, and this is proving to be true.  
For example, consider the similar emotional, familial,.and.financial issues in estate 
disputes and divorces. The settlement rate for Texas collaborative divorces is around 
96 percent, and we should expect similar success in other civil collaborative matters.  

Currently, there is no collaborative statute in Texas that applies to civil disputes 
outside the family arena, so extending collaborative practice beyond family law is not 
for the fainthearted practitioner. But innovative collaborative lawyers are adapting 

1. Pogo Possum was the central character-in a long-running American comic strip that was 
created by cartoonist Walter Crawford Kelly, Jr., a/k/a Walt Kelly, in 1941. Pogo was an ami
able, humble, philosophical, personable everyman possum.
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collaborative procedures to these new areas by agreement. However, practitioners 
should proceed with caution.  

Differences Between Family and Other Civil Collaborative 
Cases 

Collaborative practitioners in civil disputes face different challenges compared 
with collaborative family law practice, but there are solutions. These challenges 
include multiparty disputes, in-house counsel, regular outside counsel, inability to stay 
court intervention, and contingent fee cases, all of which are discussed below.  

Multiparty Disputes. Family law disputes generally involve two parties, but 
collaborative lawyers working in other areas often deal with multiple parties. For 
example, when a construction project goes bad, all the stakeholders, including the 
owner, subcontractors, and the general contractor, want the problem solved quickly so 
the project can be completed on time and within budget. However, when there are sev
eral parties involved in the dispute, finding agreement to settle the issues collabora
tively can become complicated.  

There are several ways to handle a multiparty dispute in the collaborative pro
cess. The method selected will depend on the parties and facts. For example, assume 
four parties are involved. Three parties wish to use the collaborative process, and one 
does not. The nonparticipating party may be persuaded to delay filing suit or agree to 
abate a pending suit until the remaining parties, who want to use the collaborative pro
cess, have settled their issues or terminate their negotiations and move to litigation.  
Why would the nonparticipant agree to wait? Generally, it will be to the nonpartici
pant's advantage to see what the collaborative parties accomplish before proceeding 
with litigation.  

If the nonparticipant refuses to wait, the other parties can either abandon the col
laborative process and proceed with litigation or proceed simultaneously with litiga
tion and the collaborative process by drafting a joint litigation agreement that allows 
them to share information and discuss settlement of their dispute among themselves 
while litigating with the outside party.  

If all parties agree to use the collaborative process to resolve a dispute, they need 
to define the rules of the road through a collaborative participation agreement. For 
example, the parties may decide that if one of them should withdraw from the collabo
rative process, the withdrawing party may not initiate any adversarial proceeding for a 
specified interval so the other parties have an opportunity to settle the case prior to 
going to court.  

In-House Counsel and Regular Outside Counsel. Many businesses, including 
insurance companies, have in-house counsel. They may also regularly retain outside 
counsel to provide ongoing legal services. Because of their ongoing relationships with 
the business, these attorneys would be adversely impacted by the requirement that the 
collaborative attorneys must withdraw if the process terminates. Insurance companies
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and businesses also have in-house counsel on staff to advise management about litiga
tion issues. In addition, these organizations routinely retain outside counsel to provide 
ongoing legal services. The withdrawal and disqualification provision in a standard 
collaborative participation agreement would prohibit in-house counsel from advising 
the employer in an adversarial proceeding if the dispute was not resolved through the 
collaborative process. Moreover, regular outside counsel would be reluctant to enter a 
collaborative participation agreement because they could not continue representation 
if there were no settlement and the matter went to litigation or arbitration.  

This is a serious dilemma for any organization that wants to use the collaborative 
process. A creative Australian collaborative lawyer developed a solution for this prob
lem. He approached a large Sydney law firm that wanted to use the collaborative pro
cess for some of its clients in order to prevent damage to ongoing business 
relationships. However, the firm wanted to continue to represent those clients if the 
case did not settle collaboratively. The collaborative attorney proposed that he repre
sent clients referred to him by the firm for collaborative law settlement only. He also 
agreed not to represent the firm's clients in any other cases. The attorneys all agreed 
that if the cases were not settled in the collaborative process, the firm could step in and 
resume representation.  

Another solution is to delete the disqualification provision from the participation 
agreement. This modified collaborative process has been described as "cooperative 
law" or "collaborative law light." However, this solution dilutes the attorney's incen
tive to settle the case, and, for that reason, many collaborative lawyers oppose it.  

A third solution may be found in the original 2009 Uniform Collaborative Law 
Act (UCLA), which contains exceptions to the disqualification provision for lawyers 
representing low-income parties on a pro bono basis and lawyers representing govern
mental entities. These exceptions could be extended to in-house counsel and lawyers 
in a regularly retained firm. The Act provides that other lawyers in the pro bono col
laborative lawyer's law firm or the governmental agency can continue representation 
if the participation agreement authorizes the representation, and the collaborative law
yer is isolated from any participation in the collaborative matter or a matter related to 
the collaborative matter. In addition, procedures must be established within the law 
firm or governmental agency reasonably calculated to isolate the collaborative lawyer 
from such participation. The Texas UCLA drafting committee is considering a similar 
provision in the Texas UCLA regarding in-house and outside counsel.  

A Court Might Not Honor the Stay Provision Without Statutory Authority.  
Another difference between practicing collaborative family law under the Texas fam
ily law statute and using collaborative procedures to settle other civil disputes is that 
courts might not honor the stay of court intervention provision without statutory 
authority.  

The Texas Collaborative Family Law Act (TCFLA) creates a stay of all proceed
ings before a tribunal once the parties give notice they have signed a participation 
agreement. Amending the Civil Practice & Remedies Code by adding the UCLA, 
which contains a similar provision, will solve this potential problem for nonfamily
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civil collaborative lawyers. In the absence of the UCLA, parties can file agreed 
motions to stay proceedings. Unless extraordinary circumstances are present, Texas 
courts will generally honor the stay provision in a participation agreement or an 
agreed motion without a statute. District courts in some Texas counties have estab
lished a procedure to "administratively dismiss" cases in the collaborative process, in 
a way similar to the stay granted when the court is notified that a party has filed bank
ruptcy. However, without the protection of a statutory stay, there is no guarantee a 
court will stay a civil case simply because the parties agree to use the collaborative 
process. This is a strong argument for passing the UCLA so parties can be certain 
courts will honor a stay.  

Contingent Fees in the Collaborative Process. Another difference between 
family law and other civil cases is the contingent fee contract, which cannot be used in 
family law disputes. Contingent fee contracts are used extensively in civil litigation 
but never in family law cases. There is no reason collaborative nonfamily civil dis
putes cannot be handled under a contingent fee agreement. Because there is a chance 
the dispute would not settle and litigation counsel would be engaged, the collaborative 
lawyers need to have a clear fee sharing arrangement with the litigation lawyers in 
advance or they might not get paid. Of course, the clients must be informed of and 
consent to this arrangement.  

The collaborative process is especially appropriate for cases involving adverse 
medical events and product liability cases, which are typically handled under contin
gent fee contracts. Voluntary discovery and jointly retained experts used in the collab
orative process could significantly reduce the time and money required for these 
matters by eliminating the battle of the experts. Many hospitals have focused on these 
savings and abandoned the "deny and defend" positions imposed by their insurers.  
These progressive hospitals now freely disclose information and settle cases when 
errors may have been made using a procedure similar to the collaborative process.  

Successful Civil Collaborative Cases 

Real-life case stories are the best way to demonstrate how collaborative or coop
erative processes can be applied to civil cases. Prominent attorneys around the country 
who are using collaborative and cooperatives processes in their civil practice 
described their cases for this chapter. We thank our colleagues for sharing their com
ments and case stories, which include adverse medical events; estate, probate, and 
trusts matters; employment disputes; business and construction disputes; and elder 
law and guardianship matters.  

Adverse Medical Events. Kathleen Clark is a solo practitioner in the San Fran
cisco area. She relates the story of a difficult medical malpractice case. While not 
technically a collaborative case, Clark's example shows the benefits of taking a coop
erative, transparent approach to settlement in the collaborative spirit.
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"In 2009, actor James Woods and his family settled an acrimonious medical mal
practice case arising out of the death of his brother, Michael, in the emergency room at 
Kent Hospital, Warwick, R.I. The decision to proceed to trial was made by Kent's 
attorneys, based on an assessment that causation between the error and the outcome 
was not clear.  

"As the Woods case unfolded and headed toward trial, Sandy Coletta, CEO of 
the hospital, observed a shift of focus among health care providers at Kent from con
centrating on healing patients to defending their hospital against malpractice allega
tions. The health care providers stopped listening, lost their understanding and 
empathy, and bad-mouthed the patient and his family. Because of these destructive 
effects on the health care providers, the Woods family, and the community, Coletta 
decided to take a different approach to resolving the bitter, counterproductive situa
tion.  

"Coletta, a nonlawyer in the equation, later said, quite simply, 'It wasn't about 
causation; it was about how we did something wrong.' The case settled in the third 
week of trial when Coletta, Woods, Woods's mother, and their attorneys met over din
ner to discuss the case. The dinner meeting took place at the insistence of Coletta, 
even while Kent Hospital's attorneys, locked into the prevailing legal culture, advised 
Coletta that '[i]t [sitting down with the other side in the middle of trial] just isn't 
done.' Coletta ignored Kent's attorneys and met with the Woods family. She acknowl
edged the medical error and apologized to Woods and his mother. Coletta and Woods 
agreed to a confidential financial settlement and to establish the Michael J. Woods 
Center to create new approaches to hospital and emergency room care. Woods said at 
the time, 'This remarkable action of accountability has turned a bitter event into a 
landmark opportunity for hope.' 

Woods later emphasized that ideas from collaborative practice, establishment of 
improved protections for future patients, and compensation led to settlement. Addi
tionally, the Woods family established a working relationship with Kent for helping 
people who, according to Woods, are 'bleeding to death emotionally' in the face of 
'unimaginable tragedy."' 

Estate, Probate, and Trust Matters. Gary Ashmore is a partner and managing 
attorney in the Ashmore Law Firm, PC, in Dallas, Texas. He describes a difficult situ
ation involving four siblings who began fighting after the deaths of their parents. Gary 
believes many estate and probate disputes are good candidates for the collaborative 
process because families who choose collaborative solutions will save time and 
money and preserve their relationships.  

"Dad and Mom were married for forty-five years and had four children, Greg, 
Peter, Marcia, and Jan.2 Five years ago, Dad died of cancer. Mom died last year. Peter 
and Marcia live in Dallas near their parents' home. They were there for their Mom, 
especially during the year before Dad passed away. Jan lives in Houston, and Greg 

2. These names are fictional.
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lives in Lubbock. Greg and Jan were not around much before Dad died, and, even 
after Dad's death, they didn't visit Mom often. The four children began to grow apart 
after the deaths of their parents. Resentment started because Peter and Marcia felt 
Greg and Jan were never around to help their parents.  

"The parents' wills left their estates to the children equally and selected Greg as 
their executor. Greg didn't keep his siblings informed about the status of the estate.  
The only sibling he shared any information with was Jan. Understandably, Peter and 
Marcia became distrustful of Greg. In addition, after the probate attorney sent Peter 
and Marcia the inventory and appraisement (list of assets and liabilities and their val
ues), they thought there were some discrepancies and that not all the assets were 
listed.  

"Peter and Marcia contacted me to determine their rights and find out what could 
be filed to either remove Greg as independent executor or force distribution. I 
explained the procedures if they chose to follow the litigation route. Peter and Marcia 
understood that they had a number of options and each one required an attorney, 
would take time, and would be costly. If the matter went to litigation, attorney's fees 
could quickly grow into the tens of thousands of dollars. Peter and Marcia made it 
clear that they had strong feelings about the situation, but they wanted to heal their 
relationships with their brother and sister, and they didn't see how that would be pos
sible in litigation.  

"It seemed that most of the issues were related to communication. We discussed 
the possibility of presuit mediation, a settlement conference, and the collaborative 
process. Peter and Marcia felt the issues could best be resolved through the collabora
tive process. Peter and Marcia were attracted to the savings in time and money, and 
they believed their brother and sister would be willing to resolve the conflict in a col
laborative way. They all signed a participation agreement, and an expert appraiser was 
engaged. Under the collaborative process, all issues were resolved within three 
months, and Greg remained as independent executor of the estate." 

William M. Andrews has been in private practice in northern California for over 
thirty-five years with an emphasis on estate, probate, and trust matters and he is 
advancing the use of collaborative practice in that arena. He shares his comments and 
observations based on his experience in a trust administration case.  

"We have learned that the collaborative model used must be flexible and 
adjusted for the particular case and parties in the probate arena. Although sharing the 
underlying emotional conflicts of family law cases, probate cases are different from 
their family law brethren. These differences include multiple parties, case specifics, 
and broad-ranging legal issues and factual contexts, interaction with third-party credi
tors and taxing authorities, and differing time deadlines and court procedures.  

"However, collaborative professionals applying the key collaborative practice 
components are providing promising new alternatives to traditional probate litigation.  
For example, in one collaborative trust case, the surviving spouse and children were 
embroiled in what promised to be a nasty, emotional litigation. My client and her chil
dren faced a probate court continuation of decedent's divorce litigation and complex
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trust disputes. There were many legal and factual issues about ownership of assets 
held in a family trust and a family business that had to be sold. They faced the pros
pect of very expensive and lengthy probate and related trust proceedings. The tradi
tional legal and mediation processes were fully explained to the clients, who needed to 
know what lay ahead. We were able to also explain and offer a collaborative process 
as an alternative.  

"The clients were receptive to the collaborative process, which offered a quicker 
and less costly resolution of their disputes. All the clients shared the classic public 
view of probate as a futile, never-ending legal process benefitting only lawyers and 
consuming fortunes-their own real-life version of Bleak House by Charles Dickens.  
The prospect of having the whole ordeal over faster, without the staggering expense 
and delays of estate and trust litigation, was a key advantage of the collaborative 
approach. They signed a collaborative practice agreement, and we began.  

"Legal counsel were amazed at the faster pace of the estate and trust administra
tions. Probate pleadings were filed pursuant to agreement, and court orders were 
obtained quickly by stipulation. The synergy of working together in an interest-based 
collaborative process achieved what the clients held as their top priorities-speed and 
control of the process. Difficult issues about valuation, management, and division of 
estate assets were presented to the parties informally and quickly, rather than in pro
bate hearings. Instead of traditional discovery, information was shared among all par
ties as received. At joint collaborative sessions, shared neutral appraisers and experts 
explained valuations, complex tax decisions, and alternatives to the parties.  

"The parties, rather than a judge, made decisions about family matters as they 
evolved. Individual delays and emotional breakdowns were handled carefully and 
respectfully, without being exacerbated by inflammatory pleadings, attorney's letters, 
or verbal hyperbole. Despite the emotionality of the clients and the complex legal mat
ters involved, counsel and the parties managed to complete the probate and related 
trust administration within nineteen months with no estate tax payable in a substantial 
and potentially taxable estate. The family business was managed and then sold. There 
were no appeals of the estate, and trust distributions to the parties happened according 
to agreement. Fees were high-but nowhere near the level of traditional litigation fees 
and expenses-with fee sharing and tax deductibility issues part of the overall estate 
and trust settlement." 

Employment Disputes. Michael A. Zeytoonian, founder and director of the 
Dispute Resolution Counsel, LLC in Wellesley Hills, Massachusetts, believes the 
advantages of collaborative law make it a natural option for many kinds of employ
ment and workplace disputes. The speed of the process coupled with lower costs, 
streamlined discovery, confidentiality, and the ability to create solutions tailored to the 
needs and interests of the parties are particularly useful in employment matters.  

"In discrimination and sexual harassment matters, the employee is often still 
working for the firm, and there is a need to preserve and improve relationships while 
constructively and creatively addressing the problem. Protracted litigation damages or 
destroys employment relationships, and a court or an arbitrator can only offer money
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damages and injunctive relief. Collaborative law offers options for resolution that can 
preserve and strengthen employer-employee relationships and improve the workplace 
environment. By incorporating preventive training, counseling, and diversity training 
and reassigning employees, the collaborative process can transform a toxic workplace 
into one where employees feel safe and take pride in their jobs. A collaborative solu
tion can satisfy the needs of both employee and employer.  

"Protracted formal discovery in workplace disputes also creates problems for 
employers, especially in the age of electronic discovery. The cost of a forensics infor
mation technology person, the issues that arise in trying to separate private from work 
email, and the drain on employee time and energy responding to discovery requests 
can be devastating to small businesses and nonprofit organizations. By contrast, col
laborative law's streamlined discovery, in which parties agree to voluntarily and trans
parently exchange all relevant information, avoids the pitfalls and collateral damage 
of traditional discovery. The confidentiality and creativity of collaborative law works 
well in employment situations where matters need to be resolved quickly and pri
vately.  

"For example, in a sexual discrimination case that involved a prominent and 
highly visible nonprofit organization, the employee/victim of the harassment wel
comed the confidentiality, which also prevented any adverse impact to the organiza
tion's reputation in the community and its ability to do effective fund-raising. The 
creative elements of collaborative law allowed the employee to work from home 
while the matter was being negotiated. The settlement contained needed disciplinary 
actions tailored to the unique circumstances of the case." 

Business and Construction Disputes. Douglas C. Reynolds, founder of The 
New Law Center LLC in Cambridge, Massachusetts, kept asking himself what makes 
collaborative law work? Several years ago, Doug discovered that respect is not an 
essential element in the successful resolution of a case. Rather, he discovered that set
tlement is motivated by the parties' and professionals' commitment to resolve their 
dispute voluntarily, instead of appealing to a court or arbitrator. This example shows 
the benefits of cooperation and transparency when the alternative was mutually 
assured destruction.  

"I represented a sub-subcontractor on a public construction project. He had not 
been paid. The client tried direct negotiation, but the subcontractor had not been paid 
either and was asserting back charges to reduce my client's claim. We filed a claim 
notice with the general contractor, which halted any further payments from the general 
contractor to the subcontractor. The general contractor's position was simple: the sub
contractor and sub-subcontractor had to reach a settlement and present it to the general 
contractor for payment, with full releases. Or, everyone could proceed in court, but 
that could put the subcontractors out of business.  

"Under these conditions, litigation was not an option, so the subcontractors were 
committed to finding an agreement. However, they neither trusted nor respected each 
other, and they made that very clear in the first session. For hours we went over con
tracts, letters, invoices, work records, receipts, and the verbal exchanges that had
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taken place during the course of the project. Each party asked for and received records 
and information that would otherwise have been mired in discovery proceedings. Sev
eral times, one party or the other walked out of the session, but they always returned 
because the options were to agree or go down in flames. The relative bargaining 
power was roughly equal, and the parties recognized their mutual interdependence.  
They could settle and get some needs met, or both could fail. We reached an agree
ment that was good for both parties. However, only the professionals shook hands at 
the end-the parties still hated each other." 

Sherrie Abney, an experienced collaborative lawyer in Carrollton, Texas, used 
her skills to find a quick and inexpensive resolution of a construction dispute about to 
go to litigation. While this case also wasn't technically collaborative, it was similar 
because the parties were cooperative, held joint meetings, and a neutral expert was 
hired.  

"A general contractor came to me about a problem with the foundation of a 
house he built. The homeowner had hired a lawyer who was going to file suit. I con
tacted the homeowner's lawyer and told him the contractor recognized there was a 
problem and wanted to resolve it quickly and amicably. The homeowner's lawyer said 
fine, but he was on his way to file suit. I asked him if he would like to get his client's 
house repaired immediately or wait two years for trial. The homeowner's lawyer 
agreed to get an expert opinion and attend one meeting before filing suit.  

"The parties had a common goal-to get the foundation repaired. The engineer's 
report showed that the homeowner's landscaping caused water to drain toward the 
foundation and had exacerbated the original foundation problem, so they were both at 
risk. The general contractor was concerned about his reputation because he planned to 
build more custom homes in the area. The subcontractor was hesitant to negotiate 
because he feared sole liability. The insurance adjuster was interested in getting the 
case settled to avoid an expensive trial.  

"At the first meeting, the homeowner agreed to change the landscaping so water 
would drain away from the foundation. The general contractor and the subcontractor 
agreed they would each contribute to the repairs. The insurance adjuster for the sub
contractor agreed to contribute $25,000 above the company's liability under their pol
icy if the matter was settled without suit. This money would be used to place piers 
under the house and level the foundation-a task neither the general contractor nor 
subcontractor was willing to perform. The adjuster offered the excess funds to avoid 
litigation costs. The matter was settled, repairs began a week after the meeting, and 
were completed prior to the time discovery would have been served if a lawsuit had 
been filed." 

Elder Law and Guardianship Matters. Jamie Clausen is an attorney in Seattle, 
Washington who works in the area of elder law.  

"Elder law addresses intensely personal rights and issues where family members 
often cannot agree on what help is needed. Disputes are painful and may be damaging 
to long-term family relationships. Family members may disagree over the use of pow
ers of attorney, advanced health care directives, or long-term trusts. Issues may arise
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regarding guardianship, capacity, and care. For example, does the parent have the abil
ity to drive or live independently? Also, does she or he need protection from abuse or 
financial exploitation? A collaborative approach to these issues can improve commu
nication, facilitate open sharing of information, generate creative and durable solu
tions, reduce cost, and preserve family harmony, privacy, and dignity.  

"A recent case illustrates how difficult issues can successfully be resolved using 
the collaborative process in an elder law situation. Friends of an incapacitated person 
received reports that the guardian was late with payments and bouncing checks. She 
was new, and the prior guardian had not had these problems, so the friends suspected 
financial exploitation. They contacted us and wanted to make reports to Adult Protec
tive Services and the Certified Professional Guardian Board and have the guardian 
removed. We explained that the investigations by the agencies would be confidential 
and slow, and the information the friends had was not sufficient to remove the guard
ian.  

"We suggested they approach the guardian to see if she would agree to a collabo
rative solution. They were skeptical because she had been unwilling to give informa
tion before. We approached the guardian's attorney with a proposed participation 
agreement. He had never done a collaborative law case, but was willing to try the pro
cess. With the agreement in place to protect confidentiality, the guardian was willing 
to open up about what was going on. It turned out that the prior guardian had not been 
collecting her fees because there was not enough income. However, she had 
demanded payment in full at the transition. The new guardian was left with court 
orders to pay bills and no money to pay them. She had not wanted to share the situa
tion with the friends because she didn't want to acknowledge she was intentionally 
paying court-ordered bills late and writing checks she knew were not supported by 
sufficient funds.  

"After understanding the situation and seeing records supporting the explana
tion, we reduced costs to get things on a solid financial footing. If the incapacitated 
person's assets had been compromised by litigation, that outcome might have become 
impossible. It is likely the guardian would have been removed or would have resigned 
leaving the incapacitated person with neither a guardian nor resources for care." 

These true stories from colleagues around the country show that the collabora
tive process is being used successfully to resolve disputes in many areas of civil law.  
The collaborative process could be used to manage conflict and resolve disputes in 
any area in which maintaining relationships is important, such as landlord-tenant, real 
estate buyers and sellers, vendors and customers, shareholder complaints, and disputes 
within businesses partnerships. The range of applications for collaborative law is vast.  

A special advantage of the collaborative process is providing unusual relief a 
judge can't order. For example, a court can't order a party to make an apology, nor can 
it order medical providers, manufacturers, or service providers to change their proce
dures to avoid future injuries. These remedies are sometimes more important than a 
money judgment, and they often play a significant role in settling collaborative dis-
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putes because agreements can be tailored to meet the unique goals and interests of the 
parties.  

Is Civil Collaborative Law Ethical? 

The ethical obligations of lawyers practicing civil collaborative law are similar 
to the obligations of collaborative family lawyers. The American Bar Association 
Standing Committee on Ethics and Professional Responsibility issued Formal Opinion 
07-477 in 2007, which squarely supports collaborative law provided that the client has 
been informed about the benefits and risks of participating in the process and has 
given his or her informed consent. The ABA opinion stated that collaborative law 
practice is a permissible form of limited legal representation. This opinion can be 
found at www.colaborativelaw.us/articles/EthicsOpinion_ABA.pdf.  

Before and after the ABA opinion, ethics committees in several states published 
opinions addressing various issues relating to collaborative practice, including limited 
scope representation, unbundled legal services, zealous representation, confidentiality 
of information and duty to disclose, conflict of interest, and mandatory withdrawal.  
With the one exception of Colorado (2007),3 ethics opinions from the states of Minne
sota (1997), North Carolina (2002), Pennsylvania (2004), Maryland (2004), Kentucky 
(2005), New Jersey (2005), Washington (2007), Missouri (2008), South Carolina 
(2010), Alaska (2011), and North Dakota (2012) support the collaborative process.  

Although the ABA opinion is not binding, it continues to be persuasive among 
state ethics committees. Practitioners can be confident collaborative law is an ethical 
process they can recommend to appropriate clients.  

History of the Collaborative Process in Family and Civil 
Disputes 

Texas, a pioneer in collaborative law, in 2001 was the first state to codify the 
collaborative process for family law. In 2007, with the collaborative process being 
used widely in family law, the Uniform Law Commission identified a need for unifor
mity in the practice of collaborative law and recommended the development of a uni
form collaborative law act. The Commission approved the Uniform Collaborative 
Law Act (UCLA) at its Annual Meeting in 2009 in Santa Fe, New Mexico, by unani
mous vote. The purpose of the UCLA is to support the development and growth of 
collaborative law by making it a more uniform and accessible dispute resolution pro
cess.  

3. The ABA Ethics Opinion issued in August 2007 disagrees with the Colorado opinion and 
squarely supports lawyers' participation in the collaborative law process as an ethical form of 
limited-scope representation.
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The UCLA supports the long-standing policy of the state of Texas to encourage 
peaceful resolution of disputes and early settlement of pending litigation. In 2011, 
Texas enacted the Collaborative Family Law Act (CFLA) as chapter 15 of the Texas 
Family Code under the new title 1-A, Collaborative Family Law, which applies only 
to matters arising under titles 1 or 5 (marriage relationship and parent-child relation
ship) of the Code. The 2011 CFLA is a modified version of the original 2009 UCLA.  

Interestingly, current objections to the collaborative process mirror earlier objec
tions to mediation when it was first introduced in Texas in the late 1980s. For exam
ple, critics said mediation is unethical, it deprives clients of their day in court, and it 
can't possibly work because the sanctions of a court are not behind it. In spite of these 
criticisms, over the past twenty-five years mediation has benefitted our civil justice 
system and our clients. Today, mediation is a process of choice in the ADR toolbox.  

We believe the collaborative process will enjoy similar status in the near future if 
the UCLA is passed in Texas and collaborative law is applied to a broad range of civil 
disputes. Passage of the UCLA in Texas will guarantee confidentiality, provide a 
broad evidentiary privilege, make the collaborative process more uniform and accessi
ble, assure that the process is voluntary, provide structure, and guarantee that prospec
tive parties are informed of the risks and benefits of the collaborative process. The 
UCLA will provide for a stay of court proceedings, allow the securing of emergency 
orders, provide automatic tolling of statutes of limitations, clearly establish when the 
collaborative process begins and ends, assure enforceability of collaborative settle
ment agreements, and eliminate choice-of-law issues.  

Without the UCLA, confidentiality in civil collaborative cases is provided solely 
by the participation agreement signed by the parties or alternative dispute resolution 
using a mediator.  

The UCLA, if passed in Texas, would provide protection for negotiations in the 
collaborative process with specific confidentiality provisions and broad statutory priv
ileges. Virtually all communications within the collaborative process would be confi
dential and privileged, and any settlement agreement, properly written and executed, 
would be enforceable; a party would be entitled to judgment on the settlement agree
ment.  

Many dedicated lawyers and other professionals around the country believe the 
growth and development of the collaborative process has significant benefits for the 
legal profession and our clients, and that belief gives us assurance that the future of 
collaborative law is bright.  

Several years ago, Chief Justice Warren E. Burger, in a not-so-subtle criticism of 
our litigation system, reminded us that lawyers need to return to their role as peace
makers. "Our system is too costly, too painful, too destructive, too inefficient for a 
truly civilized people. To rely on the adversary process as the principal means of
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resolving conflicting claims is a mistake that must be corrected." 4 Extending collabo
rative solutions beyond family cases to civil cases is entirely consistent with Chief 
Justice Burger's sentiments.  

4. Chief Justice Warren E. Burger, "The State of Justice," American Bar Association 
Journal, April 1984, 66. Burger was instrumental in founding the Supreme Court Historical 
Society and was its first president. Burger is often cited as one of the foundational proponents 
of Alternative Dispute Resolution (ADR), particularly in its ability to ameliorate an overloaded 
justice system.
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Forms

Introduction 

Forms are important in legal practice. Using standard forms reduces errors and 
avoids reinventing the wheel for every new case with similar tasks. Virtually all col
laborative practice happens outside the courthouse, but forms are just as indispensable 
to the collaborative case as the litigated one.  

This part of the book includes seventeen forms to assist in collaborative family 
law practice. Among them are a streamlined set of forms to take a case from beginning 
to settlement. Included on the digital companion to this book is a printable, download
able brochure that can be given to potential clients to explain the collaborative pro
cess. All forms have descriptive headnotes to highlight their function and usefulness 
and, in some cases, give some background information.  

As with any forms, these should be used responsibly and customized as needed 
for a particular case. For example, in a collaborative family law settlement agreement, 
you may choose to simply describe property items but not include specific details, 
such as vehicle identification numbers or legal descriptions of real property. Full 
descriptions take more time but can be necessary for clarity depending on the parties.  
Standardized forms are not a substitute for using your best professional judgment.  

Jennifer A. Broussard 
Norma Levine Trusch
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Road Map to Resolution

Form 1 

No matter how committed lawyers and parties are to the collaborative process in the 
beginning, it is important to remember that pain and fear can insidiously undermine 
these new aspirations. Clients become confused about procedures and impatient with 
the paces taken by their spouses-whether fast or slow-and will inevitably demand 
to know "where are we in the process?" and "how much longer is this going to take?" 
The road map to resolution, which answers these and other questions, should be the 
first document reviewed at every collaborative meeting, so that each participant is 
reminded of how much progress has been made and what will come in the future. This 
form is based on one provided by CLI-TX and is used with permission.  

Road Map to Resolution 

1. Understand and agree to the process.  

a. Review and agree to expectations of conduct.  

b. Review and sign the participation agreement(s).  

2. Discuss interests and goals.  

3. Deal with interim issues.  

4. Gather information.  

a. Decide what information is needed.  

b. Assign information gatherer(s).  

c. Review shared information.
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d. Work through differences.  

5. Creatively solve problems.  

a. Identify issues.  

b. Brainstorm options.  

c. Discuss probable outcomes of each option.  

6. Negotiate agreement.  

a. " Compare expected outcomes of each option to clients' stated 

goals.  

b. Eliminate options that have outcomes that do not sufficiently 

meet important goals of either client.  

c. Narrow the options to those that meet the most important 

goals of both clients.  

d. Jointly determine the options that most closely meet the most 

important goals of both clients.  

7. Finalize legal documents (lawyers' tasks).  

a. Explain legal requirements of final documents, including 

details.
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b. Assess all necessary legal documents required to effectuate 

clients' agreements.  

c. Assess if any "specialist" lawyers need to be jointly engaged 

to draft and/or review legal documents.  

d. Assign and draft a closing document checklist; circulate to all 

professionals.  

e. Assign and draft necessary legal documents.  

f. Lawyers exchange and review drafts of legal documents.  

g. Schedule and attend joint lawyer meetings, if needed, to final

ize drafts to send to clients.  

h. Jointly submit drafts to both clients to review and to input 

their revisions or comments.  

i. Advise their respective clients about any drafting and closing 

matters.  

j. Make final revisions to legal documents.  

k. Jointly determine if all closing documents have been pre

pared.
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8. Sign final documents at a closing meeting and present to court, if 

necessary.  

9. Debrief the case by collaborative professionals.
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Collaborative Law Addendum for Employment Contract

Form 2 

The typical family law litigation employment contract isn't sufficient to cover the 
unique aspirations, interactions, or obligations of the participants in the collaborative 
process. Further, the litigation contract does not apprise the parties of the conse
quences of failure to adhere to the standards and procedures embodied in the collabo
rative process. For these reasons, it is recommended that the following language be 
included in all attorney-client employment contracts for the collaborative process.  
This form is based on one provided by CLI-TX and is used with permission.  

Collaborative Law Addendum for Inclusion in 
Lawyer's Employment Contract 

In the event that this matter becomes collaborative, the following provi

sions shall apply.  

1. If there is a conflict between the other terms of this employment 

contract and this collaborative law subsection, the collaborative law addendum 

terms supersede.  

2. On the execution of the collaborative family law participation 

agreement, the collaborative lawyer's representation shall be limited to the 

collaborative law process. No court hearings shall be set other than to enter 

agreed orders and judgments.  

3. The client acknowledges that the collaborative lawyer reserves the 

right to withdraw for the following reasons, which are in addition to the rea

sons for withdrawal outlined in the employment contract:
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a. The client uses delay to gain an advantage in the collaborative 

law process.  

b. The client persistently refuses to follow through on commit

ments.  

c. The client insists on using direct or implicit threats to gain 

advantage in the collaborative law process.  

4. The client acknowledges that the collaborative lawyer has a duty to 

terminate the collaborative law process if the client engages in any of the fol

lowing behaviors and persists in doing so after counseling by the client's col

laborative lawyer: 

a. The client refuses to disclose information, including the exis

tence of documents, that, in the collaborative lawyer's judg

ment, must be provided to the other client or the collaborative 

team.  

b. The client answers dishonestly any inquiry made by a client 

or member of the collaborative team.  

c. The client takes an action that results in compromising the 

integrity of the process.  

d. The client fails or refuses to take an action which failure or 

refusal compromises the integrity of the process.
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Under any of these circumstances, if the client refuses to terminate the collab

orative law process, the client by signing the employment contract authorizes 

the collaborative lawyer to terminate the collaborative law process on the cli

ent's behalf by written notice to the collaborative team and the court. The col

laborative lawyer's duty to terminate the collaborative law process and notify 

the other participants and the court survives the client's request that the collab

orative lawyer withdraw or the client's termination of the collaborative law

yer's services.
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Texas Divorce Options and Informed Consent Disclosure Statement

Form 3 

Before a client signs an agreement to proceed collaboratively with a divorce or other 
family law matter, the lawyer must provide the client with information explaining the 
benefits and risks of the collaborative family law process and its alternatives. Only 
then can the client make an informed decision. The form that follows uses two differ
ent approaches to inform clients about collaborative law and its alternatives. The first 
part, Texas divorce options, is geared more to divorces, but can be adapted to other 
matters. It is a more casual discussion of collaborative law, litigation, arbitration, 
"kitchen table settlements," mediation, and expert evaluation. The second part, the 
informed consent disclosure statement, is a comprehensive list describing collabora
tive law, mediation, arbitration, litigation, as well as other approaches. The two parts 
can be used together or separately, depending on which might best help the client. The 
informed consent disclosure statement is based on one provided by CLI-TX and is 
used with permission.  

Texas Divorce Options and Informed Consent 
Disclosure Statement 

Texas Divorce Options 

Now that you've decided to divorce, you have another important deci

sion to make-how to accomplish your goal? You may be surprised to learn 

there's more than one-way to get a divorce in Texas. One size doesn't fit all, 

and the path you choose can have a significant impact on your future and your 

family's future. In Texas, there are two main paths to divorce-the coopera

tive path and the adversarial path.  

Collaborative law is a cooperative path in which the couple works 

together outside the courtroom and makes their own decisions with the guid

ance of their lawyers and often additional professionals. Litigation is an adver-
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sarial path, in which the parties are adverse (opposed) to each other, and a third 

party, such as a judge or jury, makes the decisions unless the parties reach 

agreement.  

You may also have heard of mediation and arbitration, which are pro

cesses that are sometimes used in divorce. Mediation isn't a divorce process 

like collaborative law or litigation; it's a settlement process. Arbitration is sim

ilar to litigation, but with a private judge. This paper's purpose is to give you 

the information you need to make an informed choice about which divorce 

option is best for you.  

Cooperative Divorce Process-Collaborative Law 

Collaborative law is a complete divorce process that can begin peace

fully even before a divorce petition is filed at the courthouse or later if the par

ties agree. It's a cooperative process in which the couple and their respective 

lawyers work together in private to resolve the issues in the divorce. Often, the 

lawyers assemble a collaborative team that includes a neutral financial profes

sional and a neutral mental health professional to assist the couple. Together, 

the collaborative team works with the couple to devise a creative, customized 

settlement that meets both parties' needs to the greatest extent possible under 

the circumstances. The collaborative process is designed to be respectful and 

efficient.
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If a husband and wife decide to follow the collaborative path to divorce, 

they must sign an agreement that they will share all relevant information about 

their property and children, and they won't take any issue to court. If they 

can't settle their differences using the collaborative process, litigation attor

neys can still take the case to court, but the collaborative lawyers can't con

tinue to represent them. There would be some duplication of the collaborative 

lawyers' work if litigation attorneys take the case, and new experts would need 

to be hired because the neutral collaborative professionals also aren't allowed 

to appear in court on that case.  

Collaborative divorces are conducted in a series of joint meetings in 

which the parties and their lawyers, and possibly other professionals, sit down 

together in the same room. Under Texas law, everything that is said in these 

joint meetings is confidential and can never be brought up in court. Participa

tion in the collaborative process is voluntary. Either party may choose to end 

the process at will, and both parties must agree to any resolution that is 

reached. If the parties are having difficulty in reaching settlement, their law

yers may recommend mediation with a collaboratively trained mediator.  

Like any divorce process, collaborative law has its benefits and risks. It 

may not be appropriate in situations where there is insufficient trust, a lack of 

cooperative spirit, family violence, or a need for court intervention. For exam

ple, if one party refuses to disclose relevant information or wants to drag his or 

her feet, the attorneys can't use the courts to compel compliance. If there's a
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history of family violence that can't be adequately managed within the collab

orative process or if emergency relief is needed, the courts are not available for 

a remedy as part of the collaborative process. Also, for the angry spouse who 

wants payback and vindication, collaborative law will provide no satisfaction 

because it's designed for couples who want a constructive, positive, respectful 

end to their marriage.  

Adversarial Divorce Processes-Litigation and Arbitration 

Litigation is the familiar him vs. her divorce, which is often played out 

in the courtroom. It's a complete divorce process that includes fact gathering 

and a final decision. Unlike collaborative law, in litigation decisions are made 

for the parties by a judge or sometimes a jury. Also, the parties are discouraged 

from communicating directly with each other about the divorce. Instead, the 

attorneys handle communications. There are very strict rules about what infor

mation may be presented to the decision-maker. Litigation is appropriate for 

some cases and provides resolution for couples who can't settle their differ

ences any other way. The court system is the only way to "force" a reluctant 

party to deal with family law issues.  

However, litigation is a process that often focuses on the negative 

aspects of divorce and other family law matters. In comparison to collabora

tive law, litigation causes people to focus on how they are "right" and the other 

is "wrong," when they really may just have different ideas about how their 

lives should look after divorce. In addition, litigation can be expensive,
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destructive to relationships, and hard on children. Even though most cases set

tle before they go to trial, the process of preparing to go to trial can cause rela

tionship damage that's difficult-if not impossible-to repair. The costs of 

litigation can use up funds that could be put to better use, like children's col

lege or litigants' postdivorce financial independence.  

Arbitration is similar to litigation, but with a private judge. Although 

seldom used, arbitration is another path to resolution that is available in a 

divorce if both parties agree to utilize the process. An agreement to arbitrate in 

a family law matter must be in writing. An arbitrator is a private judge who is 

hired to hear the evidence that would otherwise be presented in a courthouse 

trial. A trial to an arbitrator may be informal or may follow all the rules of evi

dence and discovery that are required in a trial to the court, depending on the 

signed agreements between the parties. An arbitrator can decide from one to 

all the issues in a divorce, and the decision can be binding or nonbinding, 

depending on the agreements of the parties. If everyone has agreed that the 

arbitrator's award is binding, the court must enter a judgment that reflects the 

arbitrator's decision. Unlike a trial to a court, the hearings before the arbitrator 

can be at times convenient to the parties and their attorneys. An arbitration can 

be heard before one arbitrator or three arbitrators, depending on what the par

ties decide. Either way, the arbitrator must be paid for his or her time, which 

could add up to the same cost as litigation.
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"Kitchen Table" Settlements 

The kitchen table settlement method isn't necessarily cooperative or 

adverse; it depends on the relationship between the parties. The husband and 

wife sit down at the "kitchen table" and work out an arrangement between 

themselves. The agreement can be taken to a lawyer to be put into legal form 

or used to complete do-it-yourself divorce forms. Unlike some other divorce 

options, this method of reaching agreements can produce inexpensive, quick, 

private agreements for couples who don't have children or substantial assets.  

While this can sound attractive at first, there are big risks. Without the 

benefit of legal advice, you may not know if you're giving up valuable rights.  

It's also easy to make mistakes that someone with family law experience could 

help you avoid. People often find, on taking the agreement to a lawyer, that 

questions arise which may cause one or both spouses to change their agree

ment. If the husband and wife don't have equal information and equal power in 

the relationship, one person might not get his or her needs met. Coercion of 

one party by the other can be a problem and lead to an unfair settlement.  

Mediation-A Settlement Process 

Mediation isn't a divorce process like collaborative law or litigation, 

but instead is designed to help with settlement negotiations. A mediator is a 

neutral third party, not necessarily a lawyer, who meets with the couple and 

their two lawyers to assist them in reaching an agreement. Mediation proceed-
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ings are confidential. Instead of taking sides or forcing decisions, the media

tor's sole purpose is to help people resolve the issues that a court wants 

addressed in a final divorce decree. If the parties reach an agreement and it's 

properly written and signed, it's binding. Even if the mediator is an attorney, 

he or she cannot give the parties legal advice.  

Mediation is generally part of the litigation process. In many courts, the 

parties are required to attend mediation before they go to court for trial. The 

parties can also agree to mediate their divorce voluntarily. Because mediators 

are neutral, they can offer clients a different, unbiased perspective. Also, hav

ing both clients, both lawyers, and a mediator in the same place at the same 

time with everyone's attention focused on getting a settlement can often create 

a positive environment for making agreements. However, mediation often 

takes place just before a case is scheduled to go to trial, after the parties have 

already spent money, time, and emotional energy fighting. Mediation under 

these circumstances can sometimes feel coercive to clients, who may never 

have discussed the realities of their situation in depth with their attorneys.  

Early intervention mediation is a special kind of mediation that hap

pens at the beginning of a divorce rather than at the end. For some couples, 

working with a skilled mediator at the start can be a helpful and satisfying way 

to settle the issues in their divorce. Even if the mediator is an attorney, he or 

she cannot give the parties legal advice, so couples who choose this route to 

resolution will often hire an attorney or attorneys to give them legal guidance
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before or during the mediation process. Early intervention mediation usually is 

conducted in a series of joint meetings with the mediator.  

On the plus side, early intervention mediation can be less expensive 

because the attorneys are used only as consultants between mediation sessions 

and as drafters of documents after settlement is reached. It works best when 

both spouses are well informed about their property and expenses. There are 

some risks in this process, however. Some mediators are well-trained and 

skillful, while others may have virtually no training or qualifications. Without 

attorneys present in the mediation, important assets may be overlooked or 

issues left unsettled. Recall that the mediator cannot give legal advice. Finally, 

some attorneys simply do not want their clients to participate in mediation 

without their attorneys being present.  

Expert Evaluation-A Reality Check to Encourage Settlement 

Expert evaluation isn't a divorce process like collaborative law or liti

gation, or a settlement process like mediation. Instead, it's a reality check for 

people involved in a divorce. Often parties have trouble estimating the likely 

outcome of their case in court because they don't have the necessary experi

ence or are unrealistic. In those instances, an expert can be hired to consider 

the facts and perceived equities and evaluate how a court might decide. Parties 

can do this together, or one party can consult an evaluator on his or her own.  

Expert evaluation can be used during a cooperative process like collaborative 

law or during litigation by consultation with a "second opinion" attorney.
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Informed Consent Disclosure Statement 

The following information is provided to help you make an informed decision 

about the material benefits and risks of the reasonably available legal pro

cesses: collaborative family law, mediation, arbitration, and litigation. No pro

cess can guarantee you a specific outcome.  

The collaborative family law process

1. is a voluntary process.  

2. requires a written participation agreement, agreed to and signed by 

both parties, that will include provisions not inconsistent with the 

collaborative family law statute.  

3. requires each party to have their own lawyer to provide education, 

advice, and advocacy.  

4. on termination of the process, requires both lawyers and their law 

firms to be disqualified from ever representing the parties in an 

adversarial proceeding in any matter related to the collaborative 

matter, unless to obtain certain emergency orders to protect the 

health, safety, welfare, or interest of a party or his or her family.  

5. requires both parties to give informed consent before participation 

in the process can begin.
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6. requires both parties to give timely, full, candid, and informal dis

closure of information.  

7. requires the parties and professionals to correct known mistakes.  

8. requires the lawyers to make a reasonable inquiry regarding 

whether there has been family violence in their parties' relation

ship. When family violence is present, the collaborative process 

may begin or continue only if requested by the client. Addition

ally, the lawyer and client will determine what, if any, reasonable 

steps could be taken to address safety concerns.  

9. requires both parties to agree to the terms of an agreement for 

resolution; if there is no mutual agreement, the process will termi

nate.  

10. provides that communications during the collaborative process 

are privileged (disclosure cannot be compelled), except for certain 

exceptions, such as child abuse, fraud, etc.  

11. provides confidentiality of collaborative law communications and 

documents as defined by the participation agreement.  

12. provides privacy.  

13. is based on principles of interest-based negotiation, which 

respect the values, goals, and interests of both parties. Positional
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bargaining is discouraged. However, it can involve a discussion of 

likely outcomes that a judge might order if the collaborative law 

process had not been used.  

14. involves a professional team that works together and shares 

information with the participants to help the parties achieve solu

tions consistent with their goals.  

15. involves neutral professionals, if jointly engaged, to address the 

financial and emotional aspects of the matter.  

16. suspends court intervention during the process for a period of 

time up to two years, which means the court cannot compel or 

punish the parties or make any decisions for them.  

17. allows for the granting of emergency relief to protect the health, 

safety, welfare, or interest of a party or his or her family. If the 

emergency order is granted without the agreement of all parties, 

this will terminate the process.  

18. permits either party to terminate the process at any time without 

giving a reason.  

19. has no power to compel the parties to participate in good faith.  

20. prohibits the use of surveillance, including the use of private inves

tigation.
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21. generally employs a series of face-to-face meetings with parties 

and professionals. There are exceptions when such meetings may 

not be appropriate or possible, such as some cases with a history of 

family violence or when the parties live far apart.  

22. is client-driven and encourages creative, individualized solu

tions, including those that a court would not order.  

23. accommodates the scheduling needs of the participants.  

24. provides time to carefully review, give input, and approve final 

documents drafted cooperatively by the lawyers.  

Mediation

1. may be voluntary or may be court-ordered.  

2. requires a mediator who is a third-party, neutral facilitator, who 

may be agreed on or appointed by the court.  

3. may be conducted early in the process or after efforts at settle

ment have been unsuccessful and the parties have reached an 

impasse.  

4. has no statutory requirement that the parties provide full disclosure 

of information.  

5. has no power to compel the parties to participate in good faith.
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6. only permits reports to the courtby the mediator that the matter did 

or did not settle.  

7. may or may not involve a mediator who is a lawyer; regardless, 

the mediator does not provide legal advice or drafting of court 

orders.  

8. may or may not involve participation by lawyers.  

9. requires agreement for resolution; without resolution, the process 

will terminate.  

10. allows for a judgment to be entered by the court on the basis 

of a mediated settlement agreement, which provides that the 

agreement is not subject to revocation.  

11. allows the mediator to determine how the process is conducted, 

including the number and length of sessions, who may attend, 

and whether there are joint face-to-face or caucus-style meet

ings.  

12. may use interest-based negotiation principles and/or risk analysis 

based on likely court outcomes.  

13. is a confidential process; disclosure of mediation communications 

cannot be compelled and may not be used as evidence except in 

certain limited circumstances, such as if there are reports of abuse.
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14. prohibits the mediator's disclosure of information revealed in 

confidence by a party to the other party unless the party autho

rizes the disclosure.  

15. allows objection to court-ordered mediation when there is an alle

gation of a history of family violence, requiring a hearing, and 

allows court-ordered safeguards, if the mediation is ordered.  

16. may occur in matters that are involved in the collaborative law pro

cess and in matters that are litigated.  

Since the mediation process varies greatly depending on the timing and style of 

the mediator, you should ask your lawyer and the mediator questions about the 

suggested approach to determine if the proposed mediator and mediation pro

cess suits you.  

Arbitration

1. is a voluntary process.  

2. requires an arbitrator who is an impartial third-party and permits a 

panel of arbitrators.  

3. in a family law matter, requires the written agreement of the parties 

that must state whether the arbitration is to be binding (enforce

able in the same manner as any contract obligation) or nonbind-
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ing (serving only as a basis for the parties' further settlement 

negotiations).  

4. allows the arbitrator(s) to make a specific award (binding or non

binding), which will be in writing and signed by the arbitrator(s), 

after a hearing in which the positions of the parties are presented.  

5. allows for all or part of the matter to be considered by the arbitra

tor(s).  

6. in binding arbitration, allows for a judgment to be entered by a 

court on the basis of the arbitration award and allows a party to 

petition a court to enforce the award.  

7. allows the parties to waive their right to appeal even before the 

arbitrator makes a binding award.  

8. allows for the powers of a panel of arbitrators to be exercised by a 

majority unless otherwise provided by the agreement to arbitrate.  

9. gives the arbitrator(s) powers, including the powers to conduct a 

hearing, determine a question, set the time and place for the hear

ing, notify each party, adjourn the hearing as necessary, postpone 

the hearing, administer oaths to the witnesses, authorize deposi

tions, issue subpoenas, make an award, modify or correct the 

award, and provide for the payment of the expenses and fees of
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the arbitrator(s) as well as the other expenses occurred in conduct

ing the arbitration.  

10. does not require an agreement for resolution, and the arbitrator 

will decide for parties who cannot agree. The arbitrator's award 

may be one to which neither party would have agreed.  

11. may accommodate the scheduling needs of the participants within 

court deadlines and may permit a decision sooner than a court 

would decide the matter.  

12. may be conducted early in the process or after efforts at settle

ment have been unsuccessful and the parties have reached an 

impasse.  

13. may be conducted in private and subject to a confidentiality agree

ment.  

14. may occur in matters that are involved in the collaborative law pro

cess and in matters that are litigated.  

Litigation

1. is not a voluntary process for the responding party.  

2. is based on proving that one's case has more merit (in matters 

affecting a child, proving that one's position is in the child's best
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interest; in matters pertaining to the division of assets, proving that 

one's position is just and right), using evidence and arguments 

against the other party in an adversarial process in open court.  

3. does not require the parties to be represented by lawyers.  

4.. is an attorney-driven process when lawyers are involved.  

5. is not a confidential process, unless a confidentiality agreement is 

reached or the court enters an order requiring confidentiality.  

6. is public when hearings and trials are conducted.  

7. allows the clients to conduct surveillance, including hiring a pri

vate investigator.  

8. allows each party to hire experts who will testify on his or her 

behalf.  

9. gives the court the power, without the parties' consent and at the 

parties' expense, to appoint experts to evaluate or make recom

mendations (for example, psychological evaluations, social studies, 

parenting facilitation, business valuations, residence appraisals).  

10. gives the court the power to order mediation, parenting coordi

nation, or counseling, without the parties' consent and at the par-
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ties' expense, to assist the parties to reach a resolution of issues on 

their own.  

11. frequently requires trial preparation, although most cases settle.  

12. permits formal discovery, including depositions of parties and oth

ers, production of documents, and interrogatories, and allows the 

court to enforce compliance with such requests for information.  

13. may require attendance at depositions, hearings, trials, and media

tion sessions based on the court's schedule or deadlines.  

14. allows emergency orders, temporary hearings, and final jury or 

court trials, which are scheduled by the court based on its docket.  

15. is subject to rules of evidence and procedure that limit what the 

court will consider.  

16. allows both parties to testify and be cross-examined within time 

frames allowed by the court.  

17. does not require an agreement for resolution, and the court will 

decide for parties who cannot agree. The court's ruling may be one 

to.which neither party would have agreed.
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18. gives the court power to compel compliance with court orders, 

including punishment (contempt proceedings) for failure to com

ply.  

19. typically involves a negotiation process characterized by an 

exchange of offers and counter-offers.  

20. imposes no legal duty on the lawyers to correct mistakes of others.  

21. can result in a party prevailing because the other party does not 

respond.  

There are other legal processes not discussed above that may or may not be 

reasonably available to you. Such processes include but are not limited to (1) 

expert evaluation (the joint engagement of an expert to provide an expert opin

ion on specific issues) and (2) mini-trial (the presentation of the case before 

selected representatives of each party or an impartial third party to issue an 

advisory opinion regarding the merits of the case to help define the issues and 

develop a basis for realistic settlement). Some processes are always nonbind

ing; they include (1) moderated settlement conference (a forum in which the 

parties' position is presented to a panel of impartial third parties for case 

evaluation and realistic settlement negotiations and that may yield an advisory 

opinion) and (2) summary jury trial (a forum for early case evaluation in 

which a panel of usually six jurors issues an advisory opinion after presenta

tion of each party's position to help in the development of realistic settlement
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negotiations). The most basic process alternative is for the parties to reach 

an agreement on their own. They then either prepare the legal documents 

themselves or one of them engages an attorney on a limited basis to prepare 

the documents, and the other party reviews them with or without the assis

tance of independent counsel. This is often called the "kitchen table" 

approach.  

Again, no process can guarantee any particular outcome. Nor is it possible 

for any document to set out all the attributes of any dispute resolution process.  

Further, the information sufficient for a client to assess with his lawyer the 

material benefits and risks to any individual client of using a particular dispute 

resolution process depends, in large part, upon the client providing the lawyer 

with sufficient facts and background information about the matter. You are 

advised to consult a lawyer before you decide which process you wish to use 

in the resolution of your matter, and you are responsible for providing your 

lawyer with factual information about your situation to enable your lawyer to 

help you assess the appropriateness of using a particular legal process.
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Form 4 

Family violence doesn't occur without intimidation, manipulation, and emotional dis
honesty. These characteristics are not generally compatible with the collaborative pro
cess, which requires complete honesty and respect for each person involved in the 
process. A collaborative lawyer's first priority is the protection of the client. This 
includes understanding whether the client can make decisions with some degree of 
confidence and not out of fear. It is imperative to screen all cases for the presence of 
covert or explicit violence against a party or a child. This form is based on one pro
vided by CLI-TX and is used with permission.

Family Violence Questionnaire 

1. How do you and your spouse argue?

A. Name calling? 

B. Threats? 

C. Throw and/or hit things? 

D. Physical contact 
(hitting, shoving)? 

E. Silent treatment?

Never Sometimes 

Never Sometimes 

Never Sometimes 

Never Sometimes 

Never Sometimes

Comments:

2. Do you feel safe around your spouse?

Never Sometimes Frequently

Frequently 

Frequently 

Frequently 

Frequently 

Frequently
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Comments:

3. Have you ever felt threatened or intimidated by your spouse? 

Never Sometimes Frequently Always 

Comments: 

4. Have you ever felt isolated from friends or family members? 

Never Sometimes Frequently Always 

Comments: 

5. Has your spouse ever threatened to hurt you or actually hurt you? 

Never Sometimes Frequently 

Comments: 

6. Has your spouse ever threatened to hurt a family member or pet or 

actually hurt a family member or pet?

Never Sometimes Frequently

Comments:
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7. Has your spouse ever forced you to do anything your didn't want 

to do?

Never Sometimes Frequently

Comments:

8. Has your spouse ever threatened to damage any property or actu

ally damaged property while angry?

Never Sometimes Frequently

Comments:

9.  

weapon?

Has your spouse ever threatened to hurt you or your children with a 

Y N

If yes, what kind of weapon? 

10.' Has your spouse ever taken the children away from you or threat

ened to take them away?

Never Sometimes Frequently

Comments:

11. Has your spouse ever threatened suicide or attempted suicide?
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Never Sometimes Frequently

Comments:

12. Does your spouse control your access to money or how you spend 

money?

Never

Comments: 

13. Does your spouse abuse alcohol? 

Never

Sometimes

Sometimes

Frequently

Frequently

Comments:

14. Does your spouse abuse prescription drugs or use illegal drugs 

such as marijuana, cocaine, etc.?

Never Sometimes Frequently

Comments:

15. Have the police ever been called to your home? 

Never Sometimes Frequently
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Comments:
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Joint E-Mail to Collaborative Professionals

Form 5 

In some cases, both parties may agree to the team model approach to the settlement 
process, leaving the selection of and initial contact with proposed allied professionals 
to the lawyers. Lawyers can agree to confine the initial contact with these profession
als to joint communications from both lawyers in order to preserve the perception of 
the allied professionals' neutrality toward the parties. This form is based on one pro
vided by CLI-TX and is used with permission.  

Joint E-Mail to Collaborative Professionals 

Dear [[name of mental health professional]/[name of financial professional]/ 

[name of mental health professional] and [name of financial professional]], 

We are starting a new case using the collaborative team model and 

invite you [both] to join as the neutral collaborative professional[s]. The cli

ents' names are [name of client A] and [name of client B]. [Name of attorney A] 

represents [name of client A], and [name of attorney B] represents [name of cli

ent B].  

If you are interested in assisting and have no conflicts with serving as a 

neutral professional for these clients, please let us know by replying to all with 

your response.  

If you choose to join us, we will be e-mailing everyone with possible 

dates and times for the initial joint meeting and the telephone call to prepare 

for that meeting. In your reply, please advise us of your first available date for 

an initial joint meeting.
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We look forward to a successful collaborative team case with you both.  

[Name of attorney A] 
Attorney for [name of client A] 

State Bar No.: 
[E-mail address] 

[Address] 

[Telephone] 

[Telecopier] 

[Name of attorney B] 
Attorney for [name of client B] 

State Bar No.: 
[E-mail address] 

[Address] 

[Telephone] 
[Telecopier] 

CONFIDENTIALITY NOTICE: This message may include privi

leged attorney-client communications. If you are not the intended recipient, 

please delete and destroy all copies, and notify [name of attorney A] and [name 

of attorney B]. Thank you.
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Confidentiality Agreement

Form 6 

Confidentiality is a cornerstone of the collaborative process, and a signed version of / 
one of the collaborative family law participation agreements (forms 12 and 13) pro
tects that confidentiality. What if, before the collaborative agreement is signed at the 
first joint session, the lawyers want the neutral mental health professional to meet 
with the clients? Use this form to establish confidentiality by agreement in advance of 
the first joint session. This form is based on one provided by CLI-TX and is used with 
permission.  

Confidentiality Agreement 

This Confidentiality Agreement ("Agreement") is between [name of 

party A] and [name of party B] ("the Clients") regarding [name of mental health 

professional], the neutral mental health professional (the "Neutral MIHP").  

For good and valuable consideration, the Clients agree as follows: 

1. The Clients have expressed an interest in proceeding in the collab

orative process. Before signing the participation agreement and formally enter

ing into the collaborative process, the Clients will meet separately and/or 

together with the Neutral MIHP to begin confidential discussions about their 

divorce [and the welfare of their child[ren]]. The Neutral MHP may also assist 

the lawyers and Clients with analysis of whether they are appropriate candi

dates for the collaborative process.
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2. The Neutral MHP will serve as a neutral mental health professional 

with respect to any presently pending litigation or any litigation or collabora

tive law matter that may later be initiated involving one or both of the Clients.  

3. The Clients desire to discuss various matters and issues with the 

Neutral MHP regarding themselves [, their child[ren],] and their marriage, and 

in order to promote the forthright exchange of information, the Clients have 

agreed that all written and verbal communications with the Neutral MIHP will 

remain confidential.  

4. All information conveyed to the Neutral MHP by the Clients and 

their lawyers will NOT be subject to disclosure and will NOT be released by 

the Neutral MHP in response to any form of discovery procedure, whether the 

Neutral MHP recommends proceeding with the collaborative process or not. If 

the Clients do proceed with the collaborative process, the Neutral MHP's work 

will also be protected from admissibility by the terms of the participation 

agreement that will be signed by the Clients.  

5. Neither client will directly or indirectly initiate any procedure 

seeking the Neutral MHP's testimony, notes, or information provided to the 

Neutral MHP. The Neutral MHP will not be compelled to divulge any notes, 

records, reports, or other information received by the Neutral MHP, nor will 

the Neutral MHP be compelled to testify in any adversary proceeding or judi

cial forum.
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6. The Clients will maintain the confidentiality of the meetings 

between themselves and the Neutral MHP and will not rely on or introduce as 

evidence in any arbitral, judicial, or other proceeding (a) views expressed or 

suggestions made by the other client in those meetings with respect to a possi

ble settlement of the dispute, (b) admission made by the other client in the 

course of those meetings, (c) suggestions or views expressed by the Neutral 

MHP, or (d) the fact that the other client had or had not indicated a willingness 

to follow a suggestion made by the Neutral MIHP.  

7. The discussions with the Neutral MHP and all information con

veyed to the Neutral MHP are considered to be part of settlement negotiations 

and, therefore, are not admissible in any proceeding involving one or both of 

the Clients.  

8. Any client who violates this agreement will pay all reasonable fees 

and expenses of the Neutral MHP and the other client, including reasonable 

attorney's fees incurred in opposing efforts to compel testimony or production 

of records from the Neutral MHP.  

9. The Neutral MHP is authorized to communicate about the Clients 

directly with the lawyers who represent the Clients, and those lawyers are 

authorized to communicate directly with the Neutral MHP as long as the Neu

tral MHP communicates the same information simultaneously to the lawyers 

for both Clients and to any client representing himself or herself. If the Clients 

sign a collaborative family law participation agreement and the Neutral MHP
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continues as a collaborative team member, the provisions of the participation 

agreement pertaining to communications will govern. All such communica

tions are confidential and will not be subject to disclosure, including in any 

legal proceedings between the Clients.  

10. The terms of this Agreement will be enforceable as a rule 11 agree

ment to be filed in any pending proceedings as well as any proceedings that 

may later be initiated involving one or both of the Clients and also as a con

tract between the clients.  

AGREED: 

[Name of party A] [Name of attorney] 

[Name of party B] [Name of attorney]
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Form 7 

No matter how wholeheartedly a party may have embraced the collaborative concept 
in lawyer-client conferences, the first joint meeting makes it all real for the parties.  
Preparation of the parties is essential because interactions and perceived responses 
during that first meeting may well set the tone for all subsequent meetings. It is 
important that each party be thoroughly educated and prepared for the process and 
that each party comprehend the importance of responses and reactions, understanding 
and accepting the protocols, procedures, and standards of the collaborative law pro
cess. The lawyer who skimps on time at this stage of the process is setting the stage 
for problems later. This form is based on one provided by CLI-TX and is used with 
permission.  

Topics to Cover with Client before First Joint Meeting 

1. Check in with the client. Assess how the client is coping.  

Acknowledge any concerns (without judging, validating, or ignoring).  

2. Ascertain if any new issues have arisen since the initial or last con

tact.  

3. Explain the structure of the process: after the initial orientation 

meeting, there will be a period of information-gathering followed by option 

development, then evaluation of options, and finally negotiation to achieve an 

outcome acceptable to both parties.  

4. Confirm goals that will be shared in the first joint meeting and dis

cuss how to articulate goals in "macro" versus "micro" terms. Suggest addi

tional generic beneficial goals of the collaborative process that may have been 

missed in the initial consultation.
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5. Learn more about the client's interests and those of other party.  

(Review goals and interests worksheet, if one has been completed by the cli

ent.) Explore further the client's (and their perception of the other party's) 

comfort level, stages of grief, hot buttons, and barriers to success.  

6. Explain the concept that high functioning individuals often are low 

functioning during divorce and therefore patience is needed.  

7. Explain how lawyers will create a safe environment, including the 

need for each lawyer to build rapport with the other party. Seek the client's 

guidance on the best way to establish rapport. Encourage the client to establish 

a relationship with the other party's lawyer. Instill positive regard for the other 

lawyer.  

8. Discuss whether other collaborative professionals will participate 

in the first joint meeting.  

9. Discuss pressing needs, if any, to place on agenda of the first joint 

meeting. Explain that if discussion of any pressing needs would require addi

tional time, it may be necessary to defer discussion and place the item(s) on the 

next meeting agenda and shorten the time between meetings.  

10. Explain the primary purpose of the first joint meeting (that it is 

process-focused).
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11. Prepare the client that all participants will be free to speak to and 

ask questions of any other participants.  

12. Explain seating arrangements.  

13. Remind the client to thoroughly read the participation agreement.  

Inform the client that if either party wishes the collaborative family law partic

ipation agreement to be read aloud, it will be.  

14. Inform the client that a written agenda will be sent to participants 

in advance of the joint meeting.  

15. Urge the client to be open, transparent, and forthcoming with infor

mation. Discuss anything that the client does not want disclosed before the col

laborative family law participation agreement is signed.  

16. Prepare the client that any lawyers with whom he or she has con

sulted about the divorce in the past twelve months will be disclosed at the first 

joint meeting.  

17. Discuss sharing of leadership amongst professionals at the first 

joint meeting (collaborative choreography).  

18. Urge avoidance of unilateral actions, taking positions, and prema

ture negotiations.
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19. Prepare the client that in joint meetings, if conflict erupts, the pro

fessionals may invite the clients to take breaks to "cool off' or to consult with 

their lawyers in private.  

20. Confirm dates and remind the client to bring his or her calendar.
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Form 8 

As the parties must be prepared by their lawyers for the unfamiliar setting of the first 
joint meeting, the lawyers must plan for every possible contingency at that meeting.  
There should be no unpleasant surprises, and the way to avoid them is for the lawyers 
to discuss any hazards before preparing the agenda for the first joint meeting.  

Although a candid exchange of information can be productive, the lawyers need to be 
careful not to reveal any information that could harm the client's position in litigation 
if the collaborative law participation agreement is ultimately not signed. Client confi
dentiality should be paramount in the lawyers' minds.  

This form is based on one provided by CLI-TX and is used with permission.  

Checklist for Lawyer-to-Lawyer Phone Call before 
First Joint Meeting 

1. Affirm commitment to proceed with the collaborative process and 

sign the participation agreement at the first joint meeting.  

2. Set or confirm date and time of the first joint meeting. Schedule a 

debrief time.  

3. Check in with each other about what experience, style, and 

approach each lawyer has concerning the collaborative law process. Agree to 

use protocols of practice and expectations of conduct. Volunteer to meet and 

discuss, if necessary.  

4. Discuss what each lawyer knows about why the clients chose col

laborative law.
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5. Discuss briefly the parties' "macro" goals, if known. Discuss how 

to reframe "micro" as "macro" goals. Plan how to display them.  

6. Discuss the clients' interests (goals, priorities, needs, values, con

cerns), comfort levels, stages of grief, sensitive issues, hot buttons, and any 

barriers to success.  

7. Discuss any suggestions about how to develop rapport with each.  

other's client. Plan to introduce oneself to the other client and share some 

background information, including each lawyer's esteem for the other lawyer 

and their positive working relationship as an asset in promoting the safe envi

ronment.  

8. Confirm known agreements that have been reached by the parties 

on any issues.  

9. Discuss any expectations the clients may have about the outcome.  

10. Identify any pressing issues, especially those that might be adding 

stress to the situation. Discuss strategies (such as timing and order) for 

addressing the clients' concerns. Share awareness of any time-sensitive issues 

in which a decision and action must be taken by a certain deadline (for exam

ple, tax returns or private school applications due, lapse of insurance, expira

tion date of any leases, venue changes, etc.).  

11. Discuss required court filings.
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12. Discuss the appropriateness of a team approach and any prefer

ences about engaging other collaborative professionals. Discuss whether any 

collaborative professionals should be included before or during the first joint 

meeting with consent of the parties. Discuss expected arrangements for pay

ment of professional fees.  

13. Review the form agenda and develop an agenda for the first joint 

meeting. Allocate agenda items.  

14. Plan to prepare the clients that all participants will be free to speak 

to and ask questions of any other participant. However, specific legal advice 

requested by one client of the other lawyer will be referred to the client's law

yer or answered generally for both parties' benefit with the other lawyer 

"chiming in" to "echo" or express a different opinion about what was said. The 

lawyers will refrain from using phrases such as "This is what would happen in 

court" and from giving unsolicited legal advice.  

15. Plan to invite the parties to take breaks to compose themselves, 

"cool off' if angry, or to consult with their respective lawyers in private.  

16. Commit to "no surprises" during a joint meeting regarding any 

matters of significance that have not been shared before the meeting com

mences.  

17. Discuss draft of participation agreement(s).
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18. Discuss who will be preparing the minutes. Volunteer for any pre

ferred assignments.  

19. Discuss any involvement of observers.  

20. Discuss any accommodations that must be made due to the limita

tions or disabilities (physical or emotional) of any of the participants.  

21. Agree on where the first joint meeting will be held. Discuss alter

nating meetings between the lawyers' offices or using only one office if all 

participants find it more convenient.  

22. Discuss the seating arrangements and options to ensure a collegial 

atmosphere for problem-solving as opposed to an adversarial/confrontational 

atmosphere. Suggest avoiding having one lawyer and his or her client sitting 

across from the other lawyer and his or her client; consider having the clients 

sit on the same side of the table.  

23. Discuss whether or not to participate in IACP online survey on this 

case and, if participation is chosen, discuss which lawyer will be responsible to 

complete the survey. (See www.collaborativepractice.com.) 

24. Allocate responsibility for the preparation of and distribution to all 

participants of all necessary documents, including participation agreement(s), 

notebooks and resource manuals, prior to the first joint meeting.  

25. Confirm duration of this telephone contact.
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Form 9 

While each lawyer will discuss all aspects of the collaborative process with the client 
in person, it's important to put that information in writing as well. No matter how 
amicable the collaborative process may be, every client is fearful and stressed about 
the process and is unlikely to remember much more than 20 percent of any spoken 
information. Written explanations afford the client the ability to go back and review 
when the lawyer is not available by telephone or e-mail. This joint e-mail to clients 
regarding the first joint meeting will reinforce the information given the client during 
the lawyer-client conferences. This form is based on one provided by CLI-TX and is 
used with permission.  

E-Mail to Clients Regarding First Joint Meeting 

Dear [name of husband] and [name of wife], 

[Include if applicable: We have assembled a collaborative team to assist 

you with your divorce. We are pleased that [name of financial professional] 

will serve as your neutral financial professional and [name of mental health 

professional] will serve as your neutral mental health professional. [Name of 

mental health professional] will require a $[amount] retainer and bill at 

$[amount] per hour; [name of mental health professional] will require a 

$[amount] retainer and bill at $[amount] per hour. Please let us know if there is 

any conflict with their serving you. If no conflict exists, the professionals will 

expect to be paid their retainers at the first joint meeting.] 

The professional team will meet with you at [location] on [date] from 

[time] until [time]. Directions to this office are available at [location of direc-

197

Form 9



E-Mail to Clients Regarding First Joint Meeting

tions]. Before this meeting, the professional team will hold a telephone confer

ence call.  

So that you know, in collaborative cases team members often send e

mails to all participants regarding procedural matters to save time and money 

and to avoid duplication.  

We have attached the following collaborative practice reading materials 

and encourage you to review them before the first meeting: [list materials, e.g.  

Expectations of Conduct, Collaborative Law Disclosure Statement, Road Map 

to Resolution].  

We recommend that you bring your calendars to all meetings, because 

we will always attempt to have at least three meetings scheduled after our first 

meeting.  

We are attaching a draft of the collaborative family law participation 

agreement. Please read the participation agreement carefully before you come 

to the meeting, because you will be asked to sign it at the first joint meeting.  

Because understanding the parameters of the process is so important, we will 

review the participation agreement at the first joint meeting together. If you 

both read the document before the meeting and agree, we will limit this review 

to the highlights.  

We ask that you each separately complete the attached goals and inter

ests worksheet. [Name of wife] should e-mail or deliver her completed form 

ONLY to [name of wife's attorney], and [name of husband] should e-mail or
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deliver his ONLY to [name of husband's attorney] before our first joint meet

ing (preferably by [time] on [date]). You should also bring this completed 

form to any meeting that is scheduled with your respective lawyer to prepare 

for the first joint meeting.  

The purpose of the goals and interests worksheet is to provide your law

yer with a better understanding of your true interests and what you seek to 

accomplish in this process. Your lawyer will not share your written responses 

to these documents with the team without your permission. This exercise will 

prepare you for your goal-setting session, during which the collaborative team 

will explore thoroughly your individual and shared goals.  

Attached is a draft agenda for the first joint meeting. We may be able to 

complete the agenda at the first meeting, but if not, we will schedule an addi

tional meeting to complete the agenda.  

[Name of wife's attorney] and/or [name of husband's attorney] may from 

time to time have staff members, employees, associates, or partners sit in on 

meetings. Such persons are obligated under the same standards we are to 

maintain confidentiality.  

If for any reason you do not receive all of these documents, please let us 

know. It is not necessary for you to print or copy any of the attached docu

ments. [Include if applicable: To help you stay organized, the documents that 

you will need will be provided in a notebook and given to you at the first meet-
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ing. An index is attached for your use to prepare a notebook for your materi

als.] 

We look forward to assisting you in reaching an agreed resolution 

acceptable to you both.

[Name of wife's attorney]

[Name of husband's attorney]

Include as applicable.

[Name of financial professional]

[Name of mental health professional]

Continue with the following.  

Include attachments.

L 
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Form 10 

After consultation among the lawyers and allied professionals, and with the input of 
the parties, the agenda for the first joint meeting is developed by the lawyers and sent 
to all participants in the meeting. Distribution of the agenda should not be left until 
the last minute. Even though all participants have had input before the agenda was 
drafted, receipt of a paper agenda may well trigger other issues that, on further reflec
tion of a participant, need to be included in the meeting. Time for redrafting and dis
semination should be included in the timetable leading up to the meeting..Allow time 
to debrief separately with clients and professionals. This form is based on one pro
vided by CLI-TX and is used with permission.  

Agenda for First Joint Meeting 

[Names of clients] 

[Names of attending professionals] 

[Date] at [time] 

[Location of meeting] 

1. Make brief introductions of each participant including having each 

professional explain his or her role to the clients. Confirm the planned length 

of the meeting. Assign minutes and explain their purpose.  

2. [Include if applicable: Explain use of client notebook.] Review 

"Expectations of Conduct" and "Road Map to Resolution." 

3. Review the "Collaborative Law Participation Agreement" (or high

lights) and make any agreed changes. Sign the agreement.
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Include if applicable.  

4. Review the mental health and financial professionals' agreements 

and make any agreed changes. Sign the agreements. Have clients tender their 

retainer fees.  

Continue with the following.  

5. Discuss any court filings and sign documents as appropriate.  

6. Discuss the entry of agreed temporary order or injunctions [in lieu 

of court's standing order].  

7. Identify the clients' goals, interests, and concerns.  

Include if applicable.  

8. Discuss the following concerns that require immediate attention: 

[describe concerns].  

Continue with the following.  

9. Discuss the plan for gathering and sharing information, including 

income, expenses, and inventories.  

Include if applicable.  

10. Discuss the submission of research data and request release of 

e-mail addresses for any client surveys. Assign a case reporter.
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Continue with the following.  

11. Discuss the engagement of other neutral professionals or experts.  

12. Schedule additional joint meetings and any necessary client meet

ings with the other collaborative professionals.  

13. Create a list of assignments, including preparation of a draft 

agenda for next meeting. Discuss any known agenda items for the next joint 

meeting.  

14. Ask and address any questions.  

15. The collaborative professionals debrief.
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Form 11 

Explaining appropriate standards of conduct during the case is an important part of 
educating a client, and that is the purpose of this document. The clients will likely see 
the expectations of conduct as one of the documents prepared for the first joint ses
sion. The neutral mental health professional typically reviews the expectations of con
duct at the first joint session, where it is one of the first items on the agenda. Even 
spouses who come to the process to avoid the "War of the Roses" scenario can easily 
fall into behavior that undermines their stated goals. The expectations of conduct 
gives each party and counsel a behavioral checklist to help assess whether the party's 
behavior is facilitating or hindering the collaborative process. This list of ideal behav
ior can also be the focus of redirection of behavior during joint sessions. This form is 
based on one provided by CLI-TX and is used with permission.  

Expectations of Conduct 

1. The participants will focus on the future and avoid unnecessary 

discussions of the past. The participants will focus on resolving conflict and 

not on assessing blame.  

2. The participants will keep in mind the clients' shared goals at 

every joint meeting and will take actions and make decisions to further those 

goals.  

3. The participants will address others in a courteous manner and 

tone. The participants will not interrupt when another person is speaking and 

will avoid sarcastic, contemptuous, critical, defensive, or judgmental commu

nication or comments.
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4. If a participant feels that progress has ceased or that he or she is 

about to lose control and say or do something to impede progress, that partici

pant will call for a break. If the break is insufficient to calm the affected partic

ipant, the meeting may be adjourned.  

5. Each participant will speak only for himself or herself. Participants 

will use "I" instead of "You" sentences.  

6. The participants will express their genuine interests.  

7. The participants will be patient with each other and the profession

als. All participants will assume that each participant is acting in good faith 

and realize that everyone does not move at the same pace. To pull together, 

each participant must sometimes accommodate by slowing down. Delays can 

happen, even with everyone acting in good faith.  

8. The participants will follow the agenda for that joint meeting. If 

there are other topics that a participant wants to address, he or she will ask that 

it be included in the agenda for the next joint meeting.  

9. The participants will be honest.  

10. The participants recognize that arguing is pointless.
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Form 12 

Discussion about and signing of the participation agreement typically occurs during 
the first joint meeting. Therefore, each party should be given a copy of the agreement 
long before the meeting, so there will be opportunity to discuss the agreement with 
the attorney. However, the lawyers should determine in advance whether modifica
tions should be made to the standard participation agreement before it is presented to 
the clients for review. Clients should not be given conflicting or inconsistent docu
ments to review. This form is based on one provided by CLI-TX and is used with per
mission.  

Collaborative Family Law Participation Agreement 
[Team Model] 

[Name of client A] and [name of client B] (the "Clients") intend to 

resolve the following matter[s]: [describe the nature of each matter] They will 

be resolved through the collaborative law process (the "Process") under Texas 

Family Code, title 1-A, chapter 15 (the "Statute"). The Clients enter into this 

collaborative family law participation agreement (the "Agreement") volun

tarily.  

Commitments 

The Clients commit to the Process, which is based on-

1. honesty, cooperation and a high standard of integrity; 

2. full and candid disclosure of information; 

3. identifying the goals and interests of each client;
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4. empowering the Clients to make informed decisions; 

5. identifying issues, analyzing relevant information, developing 

options, and understanding consequences; 

6. achieving a resolution acceptable to them under the circumstances; 

and 

7. suspending court intervention in the collaborative matter while the 

Clients are using the Process.  

Collaborative Professional Participants 

Collaborative Lawyer. [Name of client A] is represented by [name of attorney 

A]. [Name of client B] is represented by [name of attorney B] (together the law

yers are the "Collaborative Lawyers"). Each collaborative lawyer represents 

and is an advocate only for his or her client in the Process. No attorney-client 

relationship is created between one client's collaborative lawyer and the other 

client by the Clients entering into this Agreement or by the collaborative law

yer's signature below acknowledging representation of a client. No legal duty, 

by contract or otherwise, is owed to a client by the other client's collaborative 

lawyer. A collaborative lawyer may be substituted by another collaborative 

lawyer who confirms in writing the lawyer's representation of a client in the 

Process and by the Clients' amending the Agreement reaffirming it and identi

fying the successor collaborative lawyer ("Successor Collaborative Lawyer").
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Include if applicable 

Neutral Mental Health Professional. [Name of neutral mental health pro

fessional] is the neutral mental health professional. The objective of a neutral 

mental health professional (the "Neutral MHP") is to facilitate communication 

and problem-solving among the Clients and the Collaborative Team (defined 

below). A Neutral MHP's responsibilities may involve

1. assisting the Clients in identifying their goals, interests and con

cerns; 

2. teaching the Clients negotiation and problem-solving skills; 

3. teaching effective communication skills; 

4. employing various strategies to enhance the Collaborative Team 

members' effectiveness; 

[5. assisting the Clients in recognizing and coordinating their respec

tive parenting styles to enhance their future co-parenting relation

ship; 

6. assisting the Clients and the Collaborative Team to create a plan for 

parenting that meets the family's needs; 

7. discussing with the Clients the option of establishing an ongoing 

relationship with a parenting coordinator, parenting facilitator, or 

appropriate mental health professionals;] and
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[5./8]. assisting the Clients in achieving acceptable outcomes taking 

into consideration their expressed goals, interests and concerns 

[and which address the best interests of their child[ren]].  

Include if applicable.  

Neutral Financial Professional. [Name of neutral finance professional] is 

the neutral financial professional. The objective of a neutral financial profes

sional (the "Neutral FP") is to facilitate financial information gathering and 

problem-solving among the Clients and the other professional team members. , 

A Neutral FP's responsibilities may involve

1. assisting the Clients in identifying their goals, interests and con

cerns; 

2. assisting the Clients in gathering and organizing financial informa

tion; 

3. preparing a draft of an inventory of assets and liabilities and 

spreadsheets; 

4. assisting the Clients with the development of budgets; 

5. assisting the Clients to better understand the financial issues; 

6. assisting the Collaborative Lawyers and Clients to address separate 

property and reimbursement claim issues;
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7. assisting the Clients with understanding options for property valua

tion; and 

8. assisting the Clients with developing, evaluating and negotiating 

options for financial settlement.  

Include if applicable.  

Child Specialist. [Name of child specialist] is the Child Specialist. The 

objective of a Child Specialist (the "Child Specialist") [,'if subsequently 

engaged,] is to meet with the child[ren] and communicate the interests, includ

ing needs and concerns, of the child[ren] to the Clients and the Collaborative 

Team. A Child Specialist's responsibilities may involve

1. assisting the Clients and the Collaborative Team to create a plan 

for parenting that meets the child[ren]'s needs; [and] 

2. discussing with the Clients and the Collaborative Team the option 

of establishing relationships with appropriate professionals for the 

child[ren] [./; and] 

[3. assisting the child[ren] to communicate effectively with the Cli

ents.] 

Continue with the following 

Collaborative Team. The "Collaborative Team" consists of the Collabora

tive Lawyers, [a Neutral MHP, [and]/a Neutral FP, [and]/a Child Specialist/a
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Neutral MIHIP, a Neutral FP, and a Child Specialist] regardless of when 

engaged during the Process. The Collaborative Team also includes staff and 

employees of the Collaborative Team members, including any professional in 

any firm in which a Collaborative Team member is associated. Any profes

sional who subsequently joins the Collaborative Team will confirm in writing 

the professional's role in the Process and the Clients will sign an amendment 

to this Agreement identifying the new Collaborative Team member.  

Jointly Engaged Professionals, Experts, and Advisors. Any other profes

sional, expert or advisor jointly engaged by the Clients ("Joint Advisor") shall 

serve in a neutral capacity in the Process. If the Clients, Collaborative Team 

members and the Joint Advisor agree, a Joint Advisor may sign a statement 

acknowledging his or her role as a Collaborative Team member, and then the 

Joint Advisor is subject to the provisions pertaining to Collaborative Team 

members.  

Individually Engaged Professionals, Experts, and Advisors. A client may 

individually consult or engage a professional, expert, or advisor ("Individual 

Advisor") to assist him or her in the Process, after the Individual Advisor's 

identity has been disclosed to the other client and the Collaborative Team and 

the Clients have agreed in writing. A Client may consult an Individual Advisor 

who is another lawyer ("Consulted Lawyer") about the collaborative matter 

during the Process, without agreement of the other client, so long as the client 

informs the other client and the Collaborative Team of the identity of the Con-
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suited Lawyer before the consultation. Unless the Clients and the Collabora

tive Team agree otherwise, a client shall not establish an ongoing relationship 

with a Consulted Lawyer during the Process. The Client shall promptly inform 

the Collaborative Team of the occurrence of each conference the client has 

with any Individual Advisor, including a Consulted Lawyer. A client may con

sult with mental health and health care professionals for his or her own diagno

sis or treatment or with a family violence advocate who is not a Consulted 

Lawyer without disclosure or agreement. An Individual Advisor is not a par

ticipant in the Process and is not subject to the disclosure and confidentiality 

provisions of this Agreement.  

Observers. On agreement of the Clients, an intern or professional may 

observe the Process provided he or she signs an observation agreement that 

preserves the confidentiality of the Process. He or she will not participate in 

the Process except as agreed by the Clients.  

Full Disclosure 

Full Disclosure Requirement. During the Process, the Clients shall make 

timely, full, candid, and informal disclosure of information related to the col

laborative matter as is necessary to make a proper evaluation of the case.  

[Include if applicable: However, the Clients agree to the following limits to dis

closure: [specify limits].]
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Correction of Misinformation. The Clients shall promptly update any previ

ously disclosed information that has materially changed. The Clients shall cor

rect known mistakes, errors of fact or law, or miscalculations and hereby 

authorize every member of the Collaborative Team to do the same.  

Formal Discovery. No formal discovery procedures will be used unless spe

cifically agreed to in writing. On request, the Clients will sign a sworn state

ment making full disclosure of their income, assets and debts. [Include if 

applicable: On request, the Clients will sign a sworn statement that all infor

mation has been disclosed necessary for preparation of a parenting plan.] 

Sworn statements signed by the Clients may be admissible in legal proceed

ings related to the collaborative matter.  

Prior Legal Consultation. Each client represents that he or she has disclosed 

to the Collaborative Team the identity of any lawyer with whom he or she has 

consulted about the collaborative matter in the last twelve months.  

Include the following paragraph if applicable.  

Effect of Nondisclosure. On request of either client, a divorce decree will 

include a provision that, if intentionally and fraudulently undisclosed by a cli

ent, any such community assets will be allocated 100 percent to the client who 

was unaware of the asset and any such liabilities will be allocated 100 percent 

to the client who incurred the liability.
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Communications, Privilege, and Confidentiality 

Confidential and Privileged Communications. Communications made on or 

after [date] by a client or Collaborative Team member, whether verbal or non

verbal (which includes conduct and demeanor), or in writing, that are made to 

convene, prepare for, conduct, participate in, continue, or reconvene the Pro

cess (together, "Process Communications") are confidential. Except as specifi

cally prohibited herein, the sharing of Process Communications with close 

friends, relatives, or advisors, if there is a reasonable expectation of and 

request for privacy, shall not constitute a violation of this confidentiality. Pro

cess Communications made after the signing of this Agreement and before the 

Process concludes are privileged communications under the Statute. Process 

Communications are not subject to a process requiring disclosure and shall not 

be used in evidence in a proceeding. The Clients and the Collaborative Team 

members shall not testify regarding Process Communications. This paragraph 

does not apply to certain limits of privilege set forth in the Statute, including 

reports of abuse or neglect required by law, threats or plans to commit crimes 

or inflict bodily injury to self or others, agreed formal discovery, sworn docu

ments prepared in this matter, a fully executed collaborative law settlement 

agreement, malpractice claims, attorney's fees, and allegations that the agree

ment was procured by fraud, duress, coercion or other dishonest means or that 

its terms are illegal. An oral communication or written material used in or 

made a part of the Process is admissible or discoverable if it is admissible or 

discoverable independent of the Process. A court can determine whether the
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communication or material is subject to disclosure because of an exception to 

the privilege, and then only the part of the communication necessary for the 

application of the exception may be disclosed or omitted.  

Impact of Conclusion. The Process will conclude when all of the collabora

tive matter is resolved by a written settlement agreement signed by the Clients 

and their respective Collaborative Lawyers and all other documents required 

to effectuate the agreement have been signed; or, if the written settlement 

agreement resolves only part of the matter, the agreement states that the 

remaining parts of the matter will not be resolved in the Process; or by the 

entry of an agreed final court order resolving all of the collaborative matter, 

unless the terms of the order continue the Process to allow completion of cer

tain tasks; or by termination of the Process.  

When the Process concludes, including by termination, the following are con

sequences: 

1. The Collaborative Team members shall not testify as fact or expert 

witnesses in any legal proceedings involving the Clients or any one 

of them, their Process Communications are not subject to a process 

requiring disclosure and shall not be used in evidence in a proceed

ing, and their records are not discoverable and are inadmissible, 

except for certain limits of privilege set forth in the Statute (see the 

"Confidential and Privileged Communications" section above).
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2. Unless the Clients agree otherwise, any Joint Advisors who are not 

confirmed as Collaborative Team members shall not testify in legal 

proceedings related to or arising out of the collaborative matter and 

their records are not discoverable and are inadmissible, except for 

certain limits of privilege set forth in the Statute.  

3. An Individual Advisor who is not a Consulted Lawyer may appear 

as a fact or expert witness, if otherwise permitted, and his or her 

records are discoverable and admissible, if discoverable or admis

sible independent of the Process.  

4. A Consulted Lawyer, including any other lawyer associated in the 

practice of law with that lawyer, may testify as a witness, if other

wise permitted.  

Client-to-Client Communications. If it is mutually agreeable, the Clients 

may communicate directly about the collaborative matter. A request by either 

client to discontinue the communication will be immediately honored.  

Electronic and Written Communications. Unencrypted e-mail, facsimile, or 

any other electronic communications will be used to relay information and 

deliver documents in the Process. If a client sends a communication to the 

other client's collaborative lawyer, the client will include his or her own law

yer. Communications may be sent by a collaborative lawyer to the other client, 

but such will include the other Collaborative Team members. Client-to-client
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communications received by a Collaborative Team member may be forwarded 

to the Collaborative Team. Agendas, minutes, drafts of documents, and agree

ments may be sent initially to the Collaborative Team or simultaneously to the 

Clients and the Collaborative Team.  

Authorization to Withhold Collaborative Team Communications. Begin

ning on the date referenced above, unless every member of the Collaborative 

Team and the Clients agree to the disclosure, communications (including any 

notes or records thereof) among members of the Collaborative Team that do 

not include the Clients (inclusively, "Team Communications") will not be dis

closed by any member of the Collaborative Team to the Clients or any other 

person who is not a member of the Collaborative Team, including any other 

lawyer who represents one of the Clients. Communications among the Collab

orative Team members to debrief the matter for professional feedback after the 

conclusion of the Process will be for the purpose of education and will be 

treated as confidential Team Communications. This authorization prohibiting 

the disclosure of Team Communications survives after the conclusion (includ

ing by termination) of the Process.  

Authorization for Professionals to Release Information.  

Disclosures to Collaborative Team Members. Regardless of a cli

ent's request to the contrary, any information disclosed by a client to any 

member of the Collaborative Team, other than the client's respective collabo

rative lawyer, may be disclosed to the other client and other members of the
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Collaborative Team. A collaborative lawyer may disclose information, includ

ing attorney-client privileged communications, to other members of the Col

laborative Team, unless a Client expressly instructs his or her lawyer not to 

disclose that information. If disclosure is warranted and yet a client instructs 

his or her lawyer not to disclose the information, the lawyer will not disclose 

such information received via attorney-client privileged communications, but 

the consequences may be withdrawal of the lawyer and termination of the Pro

cess.  

Disclosures by Collaborative Lawyers. A collaborative lawyer may 

disclose to his or her client's Consulted Lawyer or successor lawyer, all com

munications with the client, records created by the client or the collaborative 

lawyer (other than written Team Communications), and records provided to 

the collaborative lawyer by a Collaborative Team member, any Joint Advisor, 

or any Individual Advisor. If the client requests, a collaborative lawyer may 

disclose communications and records to his or her client's Individual Advisor.  

However, written Team Communications may be disclosed only to a successor 

Collaborative Team member.  

Disclosures by Collaborative Team Members Other than Lawyers.  

If the Process concludes, including by termination, a Collaborative Team 

member, other than a collaborative lawyer, will not be permitted to communi

cate verbally or in writing with any person who was not a participant in the 

Process, including any successor lawyer, other than to simultaneously transmit
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to the successor lawyers any records created by a third party which were pro

vided to the Collaborative Team member by the Clients or their respective col

laborative lawyers and any records that were previously distributed by the 

Collaborative Team member to the Clients and/or their respective lawyers.  

During the Process, a Collaborative Team member, other than a collaborative 

lawyer, will not be permitted to communicate verbally or in writing with a 

Joint Advisor or with an Individual Advisor, unless the other Collaborative 

Team members and the Clients authorize the release of information to the 

advisor.  

Disclosures by Joint Advisors. If a Joint Advisor is engaged, the 

Joint Advisor may disclose his or her opinion and records to the Collaborative 

Team, and, if his or her opinion and records are not made confidential by the 

terms of the signed agreement engaging the Joint Advisor, the Joint Advisor 

may simultaneously disclose his or her opinions and any record prepared by 

the Joint Advisor (but not prepared by members of the Collaborative Team) to 

the Clients' successor lawyers.  

Include the following if applicable.  

Communications with Child[ren]. No member of the Collaborative Team 

will interview the minor child[ren] [, with the exception of the Child Special

ist,] unless the Collaborative Team, the Clients, and the child[ren]'s treating 

mental health professional(s), if any, agree.
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Continue with the following.  

Communications for Educational Purposes. Disclosure by a member of the 

Collaborative Team of case information for educational purposes without dis

closing the identities of the Clients is permitted, as is participation by either 

client in educational forums or media or research interviews to discuss the Pro

cess.  

Include the following if applicable.  

Code of Conduct 

On request of either client, the Code of Conduct set out in Exhibit A 

attached hereto shall be submitted to the court as agreed mutual temporary 

injunctions. The Clients agree to abide by the terms of Exhibit A, whether it is 

made the subject of a court order or not, until it is modified by court order or 

written agreement and, in the event of termination of the Process, it may be the 

basis for a claim against a client who fails to comply with its terms.  

Legal Process 

Suspension of Court Intervention. Court intervention in the matter by a cli

ent is suspended while the Clients are using the Process 

Agreed Court Orders. Agreed Orders and signed Collaborative Law Settle

ment Agreements, whether partial or final, are binding on the Clients and, in
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the event of termination of the Process, may be the basis of a claim against a 

client who fails to comply with their terms.  

Termination of the Process 

By Seeking Court Intervention. If a client unilaterally initiates a proceeding, 

other than filing a petition or answer, or seeks court intervention in a proceed

ing, the Process terminates immediately. A collaborative lawyer may seek the 

granting of an emergency order to protect the health, safety, welfare, or inter

est of a client or his or her family, if a successor lawyer is not immediately 

available to represent the client, but unless the order is agreed to by the Cli

ents, the granting of the order terminates the Process. Requesting the court to 

approve an agreement resulting from the Process does not terminate the Pro

cess.  

By Client. Either Client has the right to unilaterally terminate the Process 

with or without cause at any time. Although notice of termination under the 

Statute is effected by one client giving written notice only to the other cli

ent(s), by agreement, notice of termination will be effective only when a cli

ent's lawyer gives written notice to the other client, through his or her 

collaborative lawyer, and to the Collaborative Team and, if there is a pending 

court action, the notice has been filed with the court. Once the notice has been 

given, the Collaborative Lawyers are authorized to promptly file written notice 

with the court that the Process has terminated without stating any reason for 

the termination. The Clients shall wait thirty days after the termination of the
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Process (unless there is a need for an emergency order to protect the health, 

safety, welfare, or interest of a client or his or her family) before a court hear

ing is held to allow each client time to engage another lawyer and make an 

orderly transition.  

By Collaborative Lawyer Due to Client Misconduct. The Process may be 

terminated by one of the collaborative lawyers if a client engages in any of the 

following behaviors and persists in doing so after counseling by the client's 

collaborative lawyer: 

1. The client refuses to disclose information, including the existence 

of documents, which in the collaborative lawyer's judgment must 

be provided to the other client or the Collaborative Team.  

2. The client answers dishonestly any inquiry made by a client or 

member of the Collaborative Team.  

3. The client takes an action that results in compromising the integrity 

of the Process.  

4. The client fails or refuses to take an action which failure or refusal 

compromises the integrity of the Process.  

If the other client is aware of the behaviors or the refusal to disclose and 

requests continuing the Process, the lawyer may consider continuing the Pro

cess.
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The Process will be terminated by a collaborative lawyer if the lawyer 

reasonably believes that there is a history of family violence, unless

1. the lawyer's client requests continuing the Process, and 

2. the lawyer and client determine what, if any, reasonable steps 

could be taken to address the concerns regarding family violence.  

By Discharge or Withdrawal of a Collaborative Lawyer. A collaborative 

lawyer's discharge by a client or withdrawal from further representation of a 

client will terminate the Process, unless within thirty days after written notice 

of the discharge or withdrawal is sent by the collaborative lawyer to the Cli

ents, the client engages a Successor Collaborative Lawyer.  

Disqualification of Professionals 

Collaborative Lawyers. When the Process is concluded, including by termi

nation, the Collaborative Lawyers (including any lawyers in any law firm with 

which either of the lawyers is associated) are disqualified from appearing 

before a court for either of the Clients in a proceeding related to the collabora

tive matter. In a Process that terminates, the Collaborative Lawyers will with

draw from representing the Clients in any pending proceeding, and will not act 

in a co-counsel capacity with a successor lawyer. A collaborative lawyer may 

consult with his or her client's successor lawyer to transition the file.
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Include the following paragraph if you are representing the client 
pro bono or adapt it if a governmental agency is a party and there 
is an agreement regarding an exception from disqualification.  

Notwithstanding the foregoing, the following is an exception to the disqualifi

cation of [[name of attorney A]/[name of attorney B]/[name of attorney A and 

name of attorney B]]: [[name of client A] [and [name of client B] [has/each 

have] an annual income that qualifies [him/her/them] for free legal representa

tion under the criteria established by the law firm[s] with which [his/her/their 

respective] collaborative lawyer[s] [is/are] associated. The Clients authorize 

another lawyer in the law firm of the Client['s/s' respective] law firm[s], to 

represent the [respective] Client[s] without a fee in the collaborative matter or 

a related matter after the Process concludes, so long as the collaborative law

yer is isolated from participation in the matter through procedures within the 

law firm that are reasonably calculated to isolate the collaborative lawyer from 

participation.  

Continue with the following.  

Collaborative Team Members Other than Collaborative Lawyers. When 

the Process is concluded, including by termination, a Collaborative Team 

member, other than a collaborative lawyer (including any member of any firm 

with which the Collaborative Team member is professionally associated), will 

not serve in any professional capacity involving the Clients, other than as a 

collaborative professional in a future collaborative process involving the Cli

ents. [However, the Neutral MHP may serve as the Clients' court-ordered par-
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enting coordinator, if provided inan order resulting from the Process.] If the 

Clients agree, a Collaborative Team member, other than a collaborative law

yer, may serve as a collaborative professional in a future collaborative process 

involving only one of the clients.  

Joint Advisors Who Are Not Collaborative Team Members. A Joint Advi

sor who is not a Collaborative Team member shall not render professional ser

vices to either Client individually unless both Clients agree in writing. If the 

Joint Advisor is a lawyer, he or she is disqualified from appearing before a 

court for either of the Clients in a proceeding related to the collaborative mat

ter.  

Individual Advisors. On conclusion of the collaborative matter, an Individ

ual Advisor who is not a Consulted Lawyer is not disqualified from serving the 

client whom he or she advises in a professional capacity. An Individual Advi

sor who is a Consulted Lawyer, including any other lawyer associated in the 

practice of law with that lawyer, is not disqualified from representing the client 

with whom they have consulted in any proceeding between the Clients.  

Observers. Observers are disqualified from serving in any professional 

capacity with either or both of the Clients during the Process. After the Process 

is concluded, observers are disqualified from serving in any professional 

capacity with either or both of the Clients, unless both Clients and the Collab

orative Team agree in writing.
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Withdrawal and Discharge of Professionals 

Collaborative Lawyers. During the Process, a collaborative lawyer may 

withdraw by giving written notice to his or her client and the other Collabora

tive Team members. A client may discharge his or her collaborative lawyer at 

any time. After either withdrawal or discharge of a collaborative lawyer, the 

Process will continue only if a Successor Collaborative Lawyer is engaged 

within thirty days after withdrawal or discharge of the collaborative lawyer.  

Collaborative Team Members Other than Lawyers and Joint Advisors. Once 

a Collaborative Team member, other than a collaborative lawyer, or a Joint 

Advisor has been engaged, a client may not unilaterally discharge such Collab

orative Team member or Joint Advisor during the Process. Such Collaborative 

Team member or Joint Advisor may only be removed or replaced by agree

ment of the Clients after discussion with the Collaborative Team.  

IndividualAdvisors. A client may discharge his or her Individual Advisor at 

any time.  

Acknowledgements 

Each client acknowledges that

1. the informed consent disclosure statement was provided to him or 

her by his or her respective lawyer and the client read it, under

stands it, and reviewed it with his or her lawyer;

226

For m 12



Collaborative Family Law Participation Agreement [Team Model]

2. the client made known to his or her lawyer relevant facts about the 

matter, and together they assessed factors related to whether the 

Process is appropriate for the matter; 

3. the client made an informed decision to voluntarily participate in 

the Process after considering the information provided by his or 

her lawyer about the material benefits and risks of the Process 

compared with other reasonably available processes; 

4. the client made known to the lawyer any history of family vio

lence; and 

5. if a history of family violence existed, after determining with his or 

her lawyer what, if any, reasonable steps could be taken to address 

concerns regarding family violence, the client requested beginning 

the Process.  

Disclosures of known relationships between the Collaborative Team 

members and between the Clients and the Collaborative Team members are set 

forth in Exhibit[s] B [, C, and D] attached hereto and incorporated herein. The 

Clients' agreements regarding payment of the Collaborative Team members' 

professionals fees, other than the collaborative lawyers, are set forth in 

Exhibit[s] B [, C, and D].
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The Clients agree to comply with the spirit and letter of this Agreement.  

The Clients acknowledge that they have read this Agreement, understand its 

terms and conditions, and agree to abide by them 

SIGNED on

[Name of client A] 
[Street address] 
[City, state, zip code] 
[E-mail address]

[Name of client B] 
[Street address] 
[City, state, zip code] 
[E-mail address]

[Name of attorney A]'s signature below is only to confirm representation 

of [name of client A] in the collaborative process.  

[Name of attorney B] 's signature below is only to confirm representation 

of [name of client B] in the collaborative process.  

[[Name of attorney A] and [name of attorney B] acknowledge and 

declare their commitment to adhere to the Protocols of Practice for Collabora

tive Family Lawyers.]
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[Name of attorney A] 
Attorney for [name of client A] 
State Bar No.  
[E-mail address] 
[Address] 
[Telephone]

[Name of attorney B] 
Attorney for [name of client B] 
State Bar No.  
[E-mail address] 
[Address] 
[Telephone]

The signature[s] below [is/are] only to confirm participation in the collabora

tive process as Collaborative Team member[s] in the [role/respective roles] 

indicated:

Include as applicable.

[Name of neutral mental health 
professional] 

Neutral Mental Health Professional 
[Street address] 
[City, state, zip code] 
[Office phone] 
[Fax number] 
[E-mail address] 

[Name of child specialist] 
Child Specialist 
[Street address] 
[City, state, zip code] 
[Office phone] 
[Fax number] 
[E-mail address]

[Name of neutral financial 
professional] 

Neutral Financial Professional 
[Street address] 
[City, state, zip code] 
[Office phone] 
[Fax number] 
[E-mail address]
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Exhibit A 

Code of Conduct 

Either client may

1. make expenditures and incur indebtedness for reasonable and nec

essary living expenses for food, clothing, shelter, transportation, 

entertainment, education and medical care; 

2. make expenditures and incur indebtedness for reasonable lawyers' 

fees and consultants' fees and expenses in connection with this 

matter; 

3. make withdrawals from accounts in financial institutions only for 

the purposes authorized by this agreement; and 

4. engage in acts, make expenditures, incur indebtedness, make 

investments, and acquire, sell and transfer assets, as is reasonable 

and necessary to the conduct of either client's usual investment 

activities, business and occupation, subject to all such activities 

being fully disclosed and accounted for to the other client.  

The Clients agree not to

1. communicate with the other client in an offensive manner;
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2. place telephone calls without a legitimate purpose of communica

tion; 

3. destroy, remove, conceal, encumber, transfer, or otherwise harm or 

reduce the value of the property of one or both of the clients; 

4. falsify any writing or record relating to the property of either cli

ent; 

5. damage or destroy the tangible property of one or both of the cli

ents, including any document that represents or embodies anything 

of value; 

6. tamper with the tangible property of one or both of the clients, 

including any document that represents or embodies anything of 

value, thereby causing monetary loss to the other client; 

7. sell, transfer, assign, mortgage, encumber, or in any other manner 

alienate any of the property, whether personalty or realty, of either 

client and whether separate or community, except as specifically 

agreed to in writing or as specified in this agreement; 

8. incur any indebtedness, including but not limited to borrowing 

against any credit line or unreasonably using credit cards or cash 

advances against credit or bank cards, except as specifically agreed 

to in writing or as specified in this agreement;
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9. make withdrawals from any checking or savings account in any 

financial institution for any purpose, except as specifically agreed 

to in writing or as specified in this agreement; 

10. spend any sum of cash in the possession or subject to the control of 

either client for any purpose, except as specifically agreed to in 

writing or as specified in this agreement; 

11. withdraw or borrow in any manner for any purpose from any 

retirement, profit-sharing, pension, death, or other employee bene

fit plan or employee savings plan or from any individual retirement 

account or Keogh account, except as specifically agreed to in writ

ing; 

12. enter any safe-deposit box in the name of or subject to the control 

of either client, whether individually or jointly with others, unless 

the Clients accompany each other and jointly enter the box for the 

sole purpose of inventorying or dividing its contents by mutual 

agreement; 

13. withdraw or borrow in any manner all or any part of the cash sur

render value of life insurance policies on the life of either client, 

except as specifically agreed to in writing;
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14. change or in any manner alter the beneficiary designation on any 

pension, retirement plan or insurance policy, except as specifically 

agreed to in writing.  

15. cancel, alter, fail to renew or pay premium, permit to lapse or in 

any manner affect or reduce the value of the present level of cover

age of any life, disability, casualty, automobile, or health insurance 

policies insuring the Clients' property or persons, except as specif

ically agreed to in writing; 

16. change any provisions of any existing trust or will or execute a new 

trust or will without the prior written consent of the other client; 

17. terminate or in any manner affect the service of water, electricity, 

gas, telephone, Internet, cable television, or other contractual ser

vices, such as security, pest control, landscaping, or yard mainte

nance, at the residence of the other client or in any manner attempt 

to withdraw any deposits for service in connection with those ser

vices, except as specifically agreed to in writing; 

18. enter or remain on the premises of the residence of the other client 

without the other's consent; 

19. open or divert mail addressed to the other client, except as specifi

cally agreed to in writing;
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20. sign or endorse the other client's name on any negotiable instru

ment, check, or draft, such as tax refunds, insurance payments, and 

dividends, or attempt to negotiate any negotiable instrument pay

able to the Clients or the other client without the personal signature 

of the other client; 

21. take any action to terminate or limit credit or charge cards in the 

name of the Clients or the other client, except as specifically 

agreed to in writing; 

22. transfer balances between credit cards or open new credit card 

accounts, except as specifically agreed to in advance in writing by 

the Clients; 

23. pay more than the [outstanding balance/$[amount] per month/ 

minimum monthly balance] owed on a credit card or charge 

account, except as specifically agreed to in writing; 

24. take any action to freeze or put a hold on any account with any 

financial institution from which the other client has the right to 

withdraw funds for purposes consistent with the authorizations 

contained in this agreement; 

25. operate or exercise control over the motor vehicles in the posses

sion of the other client, except as specifically agreed to by the Cli

ents;

234

For m 12



Collaborative Family Law Participation Agreement [Team Model]

26. discontinue or reduce the withholding for federal income taxes on 

either client's wages or salary, except as specifically agreed to in 

writing; 

27. destroy, dispose of, or alter any financial records of the Clients, 

including but not limited to records from financial institutions 

(including canceled checks and deposit slips), all records of credit 

purchases or cash advances, tax returns, and financial statements; 

28. destroy, dispose of, or alter any relevant e-mail or other electronic 

data, wherever it is stored; 

29. conduct surveillance of the other client's activities, including 

accessing the other client's emails, computer files and voice mail 

messages, and including the use of an investigator, detective or 

other individual paid for or engaged by a client or third party, or 

use of electronic listening or tracking devices, until this collabora

tive law process is terminated; 

30. engage the services of a stand-by litigation lawyer so long as the 

collaborative law process continues, except for the limited purpose 

of giving a second opinion in accordance with the provisions of 

this agreement set out in "Other Legal Opinions;" 

31. exercise any stock options and warrants except as specifically 

authorized in advance by written agreement of the Clients;
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32. exercise any general or limited power of attorney, whether or not 

recorded, granted by one client to the other, except for directives to 

physicians, living wills, health care or medical powers of attorney, 

and HIPAA releases; 

33. pay any indebtedness owed by the Clients or either of them before 

the date the indebtedness is due, unless agreed to specifically in 

writing by the Clients; 

34. create or contribute to, or reduce the value of or withdraw from or 

terminate, any trust of any kind or nature except as specifically 

authorized in advance by written agreement of the Clients; 

35. make any gift of any kind or nature, other than usual and custom

ary gifts to family members of either client or mutual friends or 

their child(ren); 

36. create or contribute to any uniform gifts or transfers to minor acts 

accounts or any trust of any kind or nature, except as specifically 

agreed to in advance in writing by the Clients; 

37. file any extension or form with the Internal Revenue Service with 

regard to federal tax liability for any years of the marriage that lim

its the other client's choice of filing status, unless agreed to in 

advance in writing by the Clients; and
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38. file any federal income tax return or amendment to any federal 

income tax return for any year of the marriage during the pendency 

of the matter without first providing a true and correct copy of such 

proposed return to the lawyer of record for the other client at least 

fourteen days in advance of the proposed tender to the Internal 

Revenue Service. This shall apply whether or not such filing is pro

posed to be by electronic methods or hard copy filing.
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Exhibit B 

Disclosures and Fee Agreement 

Disclosures. The Clients acknowledge disclosure of the following relation

ship(s) between the Neutral MHP and the Clients, lawyers, and other profes

sionals that may pose a potential conflict of interest and understand that if any 

such matters are subsequently discovered during the Process, such will be dis

closed.  

1. None known.  

2. The Neutral MIHP has served as a team member on other col

laborative matters with the following member(s) of the Collabora

tive Team: 

3. The Neutral MIHP has performed services in noncollaborative 

professional matters with the following member(s) of the Collabo

rative Team:
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4. The Neutral MHP has performed professional services for the 

following member(s) of the Collaborative Team, the Clients, or, if 

known, for any member of the immediate family of a Collaborative 

Team member: 

5. The Neutral MHP has, has had, or expects to have a financial 

relationship with the following member(s) of the Collaborative 

Team, the Clients, or, if known, with any member of the immediate 

family of a Collaborative Team member: 

Include any additional disclosures.  

Fees. The Clients agree to pay the Neutral MHP an initial retainer of 

$[amount]. The Neutral MHP's hourly rate is $[amount]. The Clients agree to 

supplement the retainer immediately on the request of the Neutral MHP. Non

payment of professional fees will be grounds for withdrawal of the Neutral 

MHP. Any outstanding balance at the time the Neutral MIHP receives notice 

that the matter has been concluded, or on his or her withdrawal, discharge or 

disqualification, shall be paid equally by the Clients, unless the Clients agree
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otherwise. Any unearned balance remaining at such time shall be distributed 

equally to the Clients, unless the Clients agree to distribution in some other 

manner.
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Exhibit C 

Disclosures and Fee Agreement 

Disclosures. The Clients acknowledge disclosure of the following relation

ship(s) between the Neutral FP and the Clients, lawyers, and other profession

als that may pose a potential conflict of interest and understand that if any such 

matters are subsequently discovered during the Process, such will be dis

closed.  

1. None known.  

2. The Neutral FP has served as a team member on other collab

orative matters with the following member(s) of the Collaborative 

Team: 

3. The Neutral FP has performed services in noncollaborative 

professional matters with the following member(s) of the Collabo

rative Team:
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4. The Neutral FP has performed professional services for the 

following member(s) of the Collaborative Team, the Clients, or, if 

known, for any member of the immediate family of a Collaborative 

Team member: 

5. The Neutral FP has, has had, or expects to have a financial 

relationship with the following member(s) of the Collaborative 

Team, the Clients, or, if known, with any member of the immediate 

family of a Collaborative Team member:

Add any additional disclosures.

Fees. The Clients agree to pay the Neutral FP an initial retainer of 

$[amount]. The Neutral FP's hourly rate is $[amount]. The Clients agree to 

supplement the retainer immediately upon the request of the Neutral FP. Non

payment of professional fees will be grounds for withdrawal of the Neutral FP.  

Any outstanding balance at the time the Neutral FP receives notice that the
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matter has been concluded, or on his or her withdrawal, discharge or disquali

fication, shall be paid equally by the Clients, unless the Clients agree other

wise. Any unearned balance remaining at such time shall be distributed 

equally to the Clients, unless the Clients agree to distribution in some other 

manner.
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Exhibit D 

Disclosures and Fee Agreement 

Disclosures. The Clients acknowledge disclosure of the following relation

ship(s) between the Child Specialist and the Clients, lawyers, and other profes

sionals that may pose a potential conflict of interest and understand that if any 

such matters are subsequently discovered during the Process, such will be dis

closed.  

1. None known.  

2. The Child Specialist has served as a team member on other 

collaborative matters with the following member(s) of the Collabo

rative Team: 

3. The Child Specialist has performed services in noncollabora

tive professional matters with the following member(s) of the Col

laborative Team:
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4. The Child Specialist has performed professional services for 

the following member(s) of the Collaborative Team, the Clients, 

or, if known, for any member of the immediate family of a Collab

orative Team member: 

5. The Child Specialist has, has had, or expects to have a finan

cial relationship with the following member(s) of the Collaborative 

Team, the Clients, or, if known, with any member of the immediate 

family of a Collaborative Team member: 

Add any additional disclosures

Fees. The Clients agree to pay the Child Specialist an initial retainer of 

$[amount]. The Child Specialist's hourly rate is $[amount]. The Clients agree 

to supplement the retainer immediately upon the request of the Child Special

ist. Nonpayment of professional fees will be grounds for withdrawal of the 

Child Specialist. Any outstanding balance at the time the Child Specialist
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receives notice that the matter has been concluded, or on his or her withdrawal, 

discharge or disqualification, shall be paid equally by the Clients, unless the 

Clients agree otherwise. Any unearned balance remaining at such time shall be 

distributed equally to the Clients, unless the Clients agree to distribution in 

some other manner.
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Form 13 

Discussion about and signing of the participation agreement typically occurs during 
the first joint meeting. Therefore, each party should be given a copy of the agreement 
long before the meeting, so there will be opportunity to discuss the agreement with 
the attorney. However, the lawyers should determine in advance whether modifica
tions should be made to the standard participation agreement before it is presented to 
the clients for review. Clients should not be given conflicting or inconsistent docu
ments to review. This form is based on one provided by CLI-TX and is used with per
mission. .  

Collaborative Family Law Participation Agreement 
[Lawyer-Only Model] 

[Name of client A] and [name of client B] (the "Clients") intend to 

resolve the following matter[s]: [describe nature and scope of matter[s]] They 

will be resolved through the collaborative law process (the "Process") under 

Texas Family Code, title 1-A, chapter 15 (the "Statute"). The Clients enter into 

this collaborative family law participation agreement (the "Agreement") vol

untarily.  

Commitments 

The Clients commit to the Process, which is based on

1. honesty, cooperation, and a high standard of integrity; 

2. full and candid disclosure of information; 

3. identifying the goals and interests of each client;
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4. empowering the Clients to make informed decisions; 

5. identifying issues, analyzing relevant information, developing 

options, and understanding consequences; 

6. achieving a resolution acceptable to the Clients under the circum

stances; and 

7. suspending court intervention in the collaborative matter while the 

Clients are using the Process.  

Collaborative Professional Participants 

Collaborative Lawyers. [Name of client A] is represented by [name of lawyer 

A]. [Name of client B] is represented by [name of lawyer B] (together the law

yers are the "Collaborative Lawyers"). Each collaborative lawyer represents 

and is an advocate only for his or her client in the Process. No attorney-client 

relationship is created between one client's collaborative lawyer and the other 

client by the Clients entering into this Agreement or by the collaborative law

yer's signature below acknowledging representation of a client. No legal duty, 

by contract or otherwise, is owed to a client by the other client's collaborative 

lawyer. A collaborative lawyer may be substituted by another collaborative 

lawyer who confirms in writing the lawyer's representation of a client in the 

Process and by the Clients' amending the Agreement reaffirming it and identi

fying the successor lawyer ("Successor Collaborative Lawyer").
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Collaborative Team. The "Collaborative Team" consists of the Collabora

tive Lawyers together with any additional collaborative professionals who sign 

participation agreements, regardless of when engaged during the Process. The 

Collaborative Team also includes staff and employees of the Collaborative 

Team members, including any professional in any firm with which a Collabo

rative Team member is associated.  

Jointly Engaged Professionals, Experts, and Advisors. Any other profes

sional, expert, or advisor jointly engaged by the Clients ("Joint Advisor") shall 

serve in a neutral capacity in the Process.  

Individually Engaged Professionals, Experts, and Advisors. A client may 

individually consult or engage a professional, expert, or advisor ("Individual 

Advisor") to assist him or her in the Process, after the Individual Advisor's 

identity has been disclosed to the other client and the Collaborative Team and 

the Clients have agreed in writing. A Client may consult an Individual Advisor 

who is another lawyer ("Consulted Lawyer") about the collaborative matter 

during the Process, without agreement of the other client, as long as the client 

informs the other client and the Collaborative Team of the identity of the Con

sulted Lawyer before the consultation. Unless the Clients and the Collabora

tive Team agree otherwise, a client shall not establish an ongoing relationship 

with a Consulted Lawyer during the Process. The Client shall promptly inform 

the Collaborative Team of the occurrence of each conference the client has 

with any Individual Advisor, including a Consulted Lawyer. A client may con-
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suit with mental health and health care professionals for his or her own diagno

sis or treatment or with a family violence advocate who is not a Consulted 

Lawyer without disclosure or agreement. An Individual Advisor is not a par

ticipant in the Process and is not subject to the disclosure and confidentiality 

provisions of this Agreement.  

Observers. On agreement of the Clients, an intern or professional may 

observe the Process provided he or she signs an observation agreement that 

preserves the confidentiality of the Process. He or she will not participate in 

the Process except as agreed by the Clients.  

Full Disclosure 

Full Disclosure Requirement. During the Process, the Clients shall make 

timely, full, candid, and informal disclosure of information related to the col

laborative matter as is necessary to make a proper evaluation of the case.  

[Include if applicable: However, the Clients agree to the following limits to dis

closure: [specify limits].] 

Correction of Misinformation. The Clients shall promptly update any previ

ously disclosed information that has materially changed. The Clients shall cor

rect known mistakes, errors of fact or law, or miscalculations and hereby 

authorize every member of the Collaborative Team to do the same.  

Formal Discovery. No formal discovery procedures will be used unless spe

cifically agreed to in writing. On request, the Clients will sign a sworn state-
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ment making full disclosure of their income, assets and debts. [Include if 

applicable: On request, the Clients will sign a sworn statement that all infor

mation has been disclosed necessary for preparation of a parenting plan.] 

Sworn statements signed by the Clients may be admissible in legal proceed

ings related to the collaborative matter.  

Prior Legal Consultation. Each client represents that he or she has disclosed 

to the Collaborative Team the identity of any lawyer with whom he or she has 

consulted about the collaborative matter in the last twelve months.  

Include the following paragraph if applicable.  

Effect of Nondisclosure. On request of either client, a divorce decree will 

include a provision that, if intentionally and fraudulently undisclosed by a cli

ent, any such community assets will be allocated 100 percent to the client who 

was unaware of the assets and any such liabilities will be allocated 100 percent 

to the client who incurred the liability.  

Communications, Privilege, and Confidentiality 

Confidential and Privileged Communications. Communications made on or 

after [date] by a client or Collaborative Team member, whether verbal or non

verbal (which includes conduct and demeanor) or in writing, which are made 

to convene, prepare for, conduct, participate in, continue, or reconvene the 

Process (together, "Process Communications"), are confidential. Except as 

specifically prohibited herein, the sharing of Process Communications with
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close friends, relatives, or advisors, if there is a reasonable expectation of and 

request for privacy, shall not constitute a violation of this confidentiality. Pro

cess Communications made after the signing of this Agreement and before the 

Process concludes are privileged communications under the Statute. Process 

Communications are not subject to disclosure or to a process requiring disclo

sure and shall not be used in evidence in a proceeding. The Clients and the 

Collaborative Team members shall not testify regarding Process Communica

tions. This paragraph does not apply to certain limits of privilege set forth in 

the Statute, including reports of abuse or neglect required by law, threats or 

plans to commit crimes or inflict bodily injury to self or others, agreed formal 

discovery, sworn documents prepared in this Process, a fully executed collabo

rative law settlement agreement, malpractice claims, attorney's fees, and alle

gations that the agreement was procured by fraud, duress, coercion, or other 

dishonest means or that its terms are illegal. An oral communication or written 

material used in or made a part of the Process is admissible or discoverable if it 

is admissible or discoverable independent of the Process. A court can deter

mine whether the communication or material is subject to disclosure because 

of an exception to the privilege, and then only the part of the communication 

necessary for the application of the exception may be-disclosed or omitted.  

Impact of Conclusion. The Process will conclude when all of the collabora

tive matter is resolved by a written settlement agreement signed by the Clients 

and their respective Collaborative Lawyers and all other documents required 

to effectuate the agreement have been signed; or, if the written settlement
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agreement resolves only part of the matter, the agreement states that the 

remaining parts of the matter will not be resolved in the Process; or by the 

entry of an agreed final Court order resolving all of the collaborative matter, 

unless the terms of the order continue the Process to allow completion of cer

tain tasks; or by termination of the Process.  

When the Process concludes, including by termination, the following are con

sequences: 

1. The Collaborative Team members shall not testify as fact or expert 

witnesses in any legal proceedings involving the Clients or any one 

of them, their Process Communications are not subject to a process 

requiring disclosure and shall not be used in evidence in a proceed

ing, and their records are not discoverable and are inadmissible, 

except for certain limits of privilege set forth in the Statute (see the 

"Confidential and Privileged Communications" section above).  

2. Unless the Clients agree otherwise, any Joint Advisors who are not 

confirmed as Collaborative Team members shall not testify in legal 

proceedings related to or arising out of the collaborative matter, 

and their records are not discoverable and are inadmissible, except 

for certain limits of privilege set forth in the Statute.  

3. An Individual Advisor who is not a Consulted Lawyer may appear 

as a fact or expert witness, if otherwise permitted, and his or her
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records are discoverable and admissible, if discoverable or admis

sible independent of the Process; and.  

4. A Consulted Lawyer, including any other lawyer associated in the 

practice of law with that lawyer, may testify as a witness, if other

wise permitted.  

Client-to-Client Communications. If it is mutually agreeable, the Clients 

may communicate directly about the collaborative matter. A request by either 

client to discontinue the communication will be immediately honored.  

Electronic and Written Communications. Unencrypted e-mail, facsimile, or 

any other electronic communications will be used to relay information and 

deliver documents in the Process. If a client sends a communication to the 

other client's collaborative lawyer, the client will include his or her own law

yer. Communications may be sent by a collaborative lawyer to the other client, 

but such will include the other Collaborative Team members. Client-to-client 

communications received by a Collaborative Team member may be forwarded 

to the Collaborative Team. Agendas, minutes, drafts of documents, and agree

ments may be sent initially to the Collaborative Team or simultaneously to the 

Clients and the Collaborative Team.  

Authorization to Withhold Collaborative Team Communications. Beginning 

on the date referenced above, unless every member of the Collaborative Team 

and the Clients agree to the disclosure, communications (including any notes

254

For m 13



Collaborative Family Law Participation Agreement [Lawyer-Only Model]

or records thereof) among members of the Collaborative Team that do not 

include the Clients (inclusively, "Team Communications") will not be dis

closed by any member of the Collaborative Team to the Clients or any other 

person who is not a member of the Collaborative Team, including any other 

lawyer who represents one of the Clients. Communications among the Collab

orative Team members to debrief the matter for professional feedback after the 

conclusion of the Process will be for the purpose of education and will be 

treated as confidential Team Communications. This authorization prohibiting 

the disclosure of Team Communications survives after the conclusion (includ

ing by termination) of the Process.  

Authorizations for Professionals to Release Information.  

Disclosures to Collaborative Team Members. A collaborative law

yer may disclose information, including attorney-client privileged communi

cations, to other members of the Collaborative Team, unless a Client expressly 

instructs his or her lawyer not to disclose that information. If disclosure is war

ranted and yet a client instructs his or her lawyer not to disclose the informa

tion, the lawyer will not disclose such information received via attorney-client 

privileged communications, but the consequences may be withdrawal of the 

lawyer and termination of the Process.  

Disclosures by Joint Advisors. If a Joint Advisor is engaged, the 

Joint Advisor may disclose his or her opinion and records to the Collaborative 

Team, and, if his or her opinion and records are not made confidential by the
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terms of the signed agreement engaging the Joint Advisor, the Joint Advisor 

may simultaneously disclose his or her opinions and any record prepared by 

the Joint Advisor (but not prepared by members of the Collaborative Team) to 

the Clients' successor lawyers.  

Include the following paragraph if applicable.  

Communications with Child[renJ. No member of the Collaborative Team 

will interview the minor child[ren] [,'with the exception of the Child Special

ist,] unless the Collaborative Team, the Clients, and the child[ren]'s treating 

mental health professional[s], if any, agree.  

Continue with the following.  

Communications for Educational Purposes. Disclosure by a member of the 

Collaborative Team of case information for educational purposes without dis

closing the identities of the Clients is permitted, as is participation by either 

client in educational forums or media or research interviews to discuss the Pro

cess.  

Include the following paragraph if applicable.  

Code of Conduct 

On request of either client, the Code of Conduct set out in Exhibit A 

attached hereto shall be submitted to the court as agreed mutual temporary 

injunctions. The Clients agree to abide by the terms of Exhibit A, whether it is 

made the subject of a court order or not, until it is modified by court order or
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written agreement and, in the event of termination of the Process, it may be the 

basis for a claim against a client who fails to comply with its terms.  

Legal Process 

Suspension of Court Intervention. Court intervention in the matter by a cli

ent is suspended while the Clients are using the Process.  

Agreed Court Orders. - Agreed Orders and signed Collaborative Law Settle

ment Agreements, whether partial or final, are binding on the Clients and, in 

the event of termination of the Process, may be the basis of a claim against a 

client who fails to comply with their terms.  

Termination of the Process 

By Seeking Court Intervention. If a client unilaterally initiates a proceeding, 

other than filing a petition or answer, or seeks court intervention in a proceed

ing, the Process terminates immediately. A collaborative lawyer may seek the 

granting of an emergency order to protect the health, safety, welfare, or inter

est of a client or his or her family, if a successor lawyer is not immediately 

available to represent the client, but unless the order is agreed to by the Cli

ents, the granting of the order terminates the Process. Requesting the court to 

approve an agreement resulting from the Process does not terminate the Pro

cess.
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By Client. Either Client has the right to unilaterally terminate the Pro

cess with or without cause at any time. Although notice of termination under 

the Statute is effected by one client giving written notice only to the other cli

ent[s], by agreement, notice of termination will be effective only when a cli

ent's lawyer gives written notice to the other client, through his or her 

collaborative lawyer, and to the Collaborative Team and, if there is a pending 

court action, the notice has been filed with the court. Once the notice has been 

given, the Collaborative Lawyers are authorized to promptly file written notice 

with the court that the Process has terminated without stating any reason for 

the termination. The Clients shall wait thirty days after the termination of the 

Process (unless there is a need for an emergency order to protect the health, 

safety, welfare, or interest of a client or his or her family) before a court hear

ing is held to allow each client time to engage another lawyer and make an 

orderly transition.  

By Collaborative Lawyer Due to Client Misconduct. The Process may be ter

minated by one of the collaborative lawyers if a client engages in any of the 

following behaviors and persists in doing so after counseling by the client's 

collaborative lawyer: 

1. The client refuses to disclose information, including the existence 

of documents, which in the collaborative lawyer's judgment must 

be provided to the other client or the Collaborative Team.
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2. The client answers dishonestly any inquiry made by a client or 

member of the Collaborative Team.  

3. The client takes an action that results in compromising the integrity 

of the Process.  

4. The client fails or refuses to take an action which failure or refusal 

compromises the integrity of the Process.  

If the other client is aware of the behaviors or the refusal to disclose and 

requests continuing the Process, the lawyer may consider continuing the Pro

cess.  

The Process will be terminated by a collaborative lawyer if the lawyer 

reasonably believes that there is a history of family violence, unless

1. the lawyer's client requests continuing the Process, and 

2. the lawyer and client determine what, if any, reasonable steps 

could be taken to address the concerns regarding family violence.  

'By Discharge or Withdrawal of a Collaborative Lawyer. A collaborative 

lawyer's discharge by a client or withdrawal from further representation of a 

client will terminate the Process, unless within thirty days after written notice 

of the discharge or withdrawal is sent by the collaborative lawyer to the Cli

ents, the client engages a Successor Collaborative Lawyer.
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Disqualification of Professionals 

Collaborative Lawyers. When the Process is concluded, including by termina

tion, the Collaborative Lawyers (including any lawyers in any law firm with 

which either of the lawyers is associated) are disqualified from appearing 

before a court for either of the Clients in a proceeding related to the collabora

tive matter. In a Process that terminates, the Collaborative Lawyers will with

draw from representing the Clients in any pending proceeding, and will not act 

in a cocounsel capacity with a successor lawyer. A collaborative lawyer may 

consult with his or her client's successor lawyer to transition the file.  

Use the following paragraph if you are representing the client pro 
bono or adapt it if a governmental agency is a party and there is 
an agreement regarding an exception from disqualification.  

Notwithstanding the foregoing, the following is an exception to the disqualifi

cation of [[name of attorney A]/[name of attorney B]/[name of attorney A and 

name of attorney B]]: [name of client A] [and [name of client B]] [has/each 

have] an annual income that qualifies [him/her/them] for free legal representa

tion under the criteria established by the law firm[s] with which [his/her/their 

respective] collaborative lawyer[s] [is/are] associated. The Clients authorize 

another lawyer in the law firm of the client['s/s'] [respective] law firm[s], to 

represent the [respective] Client[s] without a fee in the collaborative matter or 

a related matter after the Process concludes, as long as the collaborative lawyer 

is isolated from participation in the matter through procedures within the law
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firm that are reasonably calculated to isolate the collaborative lawyer from 

participation.  

Continue with the following.  

Joint Advisors. A Joint Advisor shall not render professional services to 

either Client individually unless both Clients agree in writing. If the Joint 

Advisor is a lawyer, he or she is disqualified from appearing before a court for 

either of the Clients in a proceeding related to the collaborative matter.  

Individual Advisors. On conclusion of the collaborative matter, an Individ

ual Advisor who is not a Consulted Lawyer is not disqualified from serving the 

client whom he or she advises in a professional capacity. An Individual Advi

sor who is a Consulted Lawyer, including any other lawyer associated in the 

practice of law with that lawyer, is not disqualified from representing the client 

with whom they have consulted in any proceeding between the Clients.  

Observers. Observers are disqualified from serving in any professional 

capacity with either or both of the Clients during the Process. After the Process 

is concluded, observers are disqualified from serving in any professional 

capacity with either or both of the Clients, unless both Clients and the Collab

orative Team agree in writing.
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Withdrawal and Discharge of Professionals 

Collaborative Lawyers. During the Process, a collaborative lawyer may 

withdraw by giving written notice to his or her client and the other Collabora

tive Team members. A client may discharge his or her collaborative lawyer at 

any time. After either withdrawal or discharge of a collaborative lawyer, the 

Process will continue only if a Successor Collaborative Lawyer is engaged 

within thirty days after withdrawal or discharge of a collaborative lawyer.  

Joint Advisors. Once a Joint Advisor has been engaged, a client may not 

unilaterally discharge the Joint Advisor during the Process. The Joint Advisor 

may only be removed or replaced by agreement of the Clients after discussion 

with the Collaborative Team.  

IndividualAdvisors. A client may discharge his or her Individual Advisor at 

any time.  

Acknowledgements 

Each client acknowledges that

1. the informed consent disclosure statement was provided to him or 

her by his or her respective lawyer and the client has read it, under

stands it, and reviewed it with his or her lawyer;
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2. the client made known to his or her lawyer relevant facts about the 

matter, and together they assessed factors related to whether the 

Process is appropriate for the matter; 

3. the client made an informed decision to voluntarily participate in 

the Process after considering the information provided by his or 

her lawyer about the material benefits and risks of the Process 

compared with other reasonably available processes; 

4. the client made known to the lawyer any history of family vio

lence; and 

5. if a history of family violence existed, after determining with his or 

her lawyer what, if any, reasonable steps could be taken to address 

concerns regarding family violence, the client requested beginning 

the Process.  

The Clients agree to comply with the spirit and letter of this Agreement.  

The Clients acknowledge that they have read this Agreement, understand its 

terms and conditions, and agree to abide by them.
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SIGNED on

[Name of client A] 
[Street address] 
[City, state, zip code] 
[E-mail address]

[Name of client B] 
[Street address] 
[City, state, zip code] 
[E-mail address]

[Name of attorney] 's signature below is only to confirm representation of 

[name of client A] in the collaborative process.  

[Name of attorney B]'s signature below is only to confirm representation of 

[name of client B] in the collaborative process.  

Include if applicable.  

[Name of attorney A] and [name of attorney B] acknowledge and declare their 

commitment to adhere to the Protocols of Practice for Collaborative Family 

Lawyers]

[Name of attorney A] 
Attorney for [name of client A] 
State Bar No.: 
[E-mail address] 
[Address] 
[Telephone] 
[Telecopier]

[Name of attorney B] 
Attorney for [name of client B] 
State Bar No.: 
[E-mail address] 
[Address] 
[Telephone] 
[Telecopier]
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Exhibit A 

Code of Conduct 

Either client may

1. make expenditures and incur indebtedness for reasonable and nec

essary living expenses for food, clothing, shelter, transportation, 

entertainment, education, and medical care; 

2. make expenditures and incur indebtedness for reasonable lawyers' 

fees and consultants' fees and expenses in connection with this 

matter; 

3. make withdrawals from accounts in financial institutions only for 

the purposes authorized by this agreement; and 

4. engage in acts, make expenditures, incur indebtedness, make 

investments, and acquire, sell, and transfer assets as is reasonable 

and necessary to the conduct of either client's usual investment 

activities, business and occupation, subject to all such activities 

being fully disclosed and accounted for to the other client.  

The Clients agree not to

1. communicate with the other client in an offensive manner;

265

Form 13



Collaborative Family Law Participation Agreement [Lawyer-Only Model]

2. place telephone calls without a legitimate purpose of communica

tion; 

3. destroy, remove, conceal, encumber, transfer, or otherwise harm or 

reduce the value of the property of one or both of the clients; 

4. falsify any writing or record relating to the property of either cli

ent; 

5. damage or destroy the tangible property of one or both of the cli

ents, including any document that represents or embodies anything 

of value; 

6. tamper with the tangible property of one or both of the clients, 

including any document that represents or embodies anything of 

value, thereby causing monetary loss to the other client; 

7. sell, transfer, assign, mortgage, encumber, or in any other manner 

alienate any of the property, whether personalty or realty and 

whether separate or community, of either client except as specifi

cally agreed to in writing or as specified in this agreement; 

8. incur any indebtedness, including but not limited to borrowing 

against any credit line or unreasonably using credit cards or cash 

advances against credit or bank cards, except as specifically agreed 

to in writing or as specified in this agreement;
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9. make withdrawals from any checking or savings account in any 

financial institution for any purpose, except as specifically agreed 

to in writing or as specified in this agreement; 

10. spend any sum of cash in the possession or subject to the control of 

either client for any purpose, except as specifically agreed to in 

writing or as specified in this agreement; 

11. withdraw or borrow in any manner for any purpose from any 

retirement, profit-sharing, pension, death, or other employee bene

fit plan or employee savings plan or from any individual retirement 

account or Keogh account, except as specifically agreed to in writ

ing; 

12. enter any safe-deposit box in the name of or subject to the control 

of either client, whether individually or jointly with others, unless 

the Clients accompany each other and jointly enter the box for the 

sole purpose of inventorying or dividing its contents by mutual 

agreement; 

13. withdraw or borrow in any manner all or any part of the cash sur

render value of life insurance policies on the life of either client, 

except as specifically agreed to in writing;
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14. change or in any manner alter the beneficiary designation on any 

pension, retirement plan, or insurance policy,'except as specifically 

agreed to in writing; 

15. cancel, alter, fail to renew or pay premium, permit to lapse or in 

any manner affect, or reduce the value of the present level of cov

erage of any life, disability, casualty, automobile, or health insur

ance policies insuring the Clients' property or persons, except as 

specifically agreed to in writing; 

16. change any provisions of any existing trust or will or execute a new 

trust or will without the prior written consent of the other client; 

17. terminate or in any manner affect the service of water, electricity, 

gas, Internet, telephone, cable television, or other contractual ser

vices, such as security, pest control, landscaping, or yard mainte

nance, at the residence of the other client or in any manner attempt 

to withdraw any deposits for service in connection with those ser

vices, except as specifically agreed to in writing; 

18. enter or remain on the premises of the residence of the other client 

without the other's consent; 

19. open or divert mail addressed to the other client, except as specifi

cally agreed to in writing;
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20. sign or endorse the other client's name on any negotiable instru

ment, check, or draft, such as tax refunds, insurance payments, and 

dividends, or attempt to negotiate any negotiable instrument pay

able to the Clients or the other client without the personal signature 

of the other client; 

21. take any action to terminate or limit credit or charge cards in the 

name of the Clients or the other client, except as specifically 

agreed to in writing; 

22. transfer balances between credit cards or open new credit card 

accounts, except as specifically agreed to in advance in writing by 

the Clients; 

23. pay more than the [outstanding balance/$[amount] per month/ 

minimum monthly balance] owed on a credit card or charge 

account, except as specifically agreed to in writing; 

24. take any action to freeze or put a hold on any account with any 

financial institution from which the other client has the right to 

withdraw funds for purposes consistent with the authorizations 

contained in this agreement; 

25. operate or exercise control over the motor vehicles in the posses

sion of the other client, except as specifically agreed to by the Cli

ents;
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26. discontinue or reduce the withholding for federal income taxes on 

either client's wages or salary, except as specifically 'agreed to in 

writing; 

27. destroy, dispose of, or alter any financial records of the Clients, 

including but not limited to records from financial institutions 

(including canceled checks and deposit slips), all records of credit 

purchases or cash advances, tax returns, and financial statements; 

28. destroy, dispose of, or alter any relevant e-mail or other electronic 

data, wherever it is stored; 

29. conduct surveillance of the other client's activities, including 

accessing the other client's e-mails, computer files, and voice mail 

messages, and including the use of an investigator, detective, or 

other individual paid for or engaged by a client or third party or use 

of electronic listening or tracking devices, until. this collaborative 

law process is terminated; 

30. engage the services of a stand-by litigation lawyer as long as the 

collaborative law process continues, except for the limited purpose 

of giving a second opinion in accordance with the provisions of 

this agreement set out in "Other Legal Opinions"; 

31. exercise any stock options and warrants except as specifically 

authorized in advance by written agreement of the Clients;
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32. exercise any general or limited power of attorney, whether or not 

recorded, granted by one client to the other, except for directives to 

physicians, living wills, health care or medical powers of attorney, 

and HIPAA releases; 

33. pay any indebtedness owed by the Clients or either of them before 

the date the indebtedness is due, unless agreed to specifically in 

writing by the Clients; 

34. create or contribute to, reduce the value of, or withdraw from or 

terminate any trust of any kind or nature except as specifically 

authorized in advance by written agreement of the Clients; 

35. make any gift of any kind or nature, other than usual and custom

ary gifts to family members of either client or mutual friends or 

their child[ren]; 

36. create or contribute to any uniform gifts or transfers to minor acts 

accounts or any trust of any kind or nature, except as specifically 

agreed to in advance in writing by the Clients; 

37. file any extension or form with the Internal Revenue Service with 

regard to federal tax liability for any years of the marriage that lim

its the other client's choice of filing status, unless agreed to in 

advance in writing by the Clients; and
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38. file any federal income tax return or amendment to any federal 

income tax return for any year of the marriage during the pendency 

of the matter without first providing a true and correct copy of such 

proposed return to the lawyer of record for the other client at least 

fourteen days in advance of the proposed tender to the Internal 

Revenue Service. This shall apply whether or not such filing is pro

posed to be by electronic methods or hard copy filing.
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Notice of Collaborative Law Procedures

Form 14 

Title 1-A of the Texas Family Code, the collaborative law statute, requires that parties 
give the court notice of their intent to handle a family law matter through the collabo
rative process and, therefore, avoid arbitrary trial dates and discovery deadlines. The 
following form may be adapted to any type of family law matter in order to comply 
with this requirement.  

Include appropriate caption and court designation.  

Notice of Collaborative Law Procedures 

Notice is hereby given that this suit for divorce is being conducted 

under collaborative law procedures. The parties and attorneys signed a collab

orative law agreement on [date]. This case was filed on [date].  

[Name] 
[Petitioner/Joint Petitioner] 

Signed on 

[Name] 

[Respondent/Joint Petitioner] 
Signed on 

[Name] 
Attorney for [Petitioner/[name], 

Joint Petitioner] 
State Bar No.: 
[Address]

273

Form 14



Form 14 Notice of Collaborative Law Procedures 

[Telephone] 

[Telecopier] 

Signed on

[Name] 

Attorney for [Respondent/[name], 
Joint Petitioner] 

State Bar No.: 
[Address] 

[Telephone] 
[Telecopier] 

Signed on .  

Order 

On , the Court considered the Notice of Collabo

rative Law Procedures and ORDERS that the clerk of the court place this case 

on the collaborative law docket.  

The parties in this cause are ORDERED to file status reports regarding 

the collaborative process on or before the following dates:

First Status Report

Second Status Report

(No later than 180 days after 
the date the parties signed the 
collaborative law agreement.) 

(No later than the first anniver
sary of the date the parties 
signed the collaborative law 
agreement.)
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SIGNED on

JUDGE PRESIDING
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Goals and Interests Worksheet

Form 15 

The collaborative process attempts to teach parties a better way of bargaining, thereby 
allowing each party to end up with their best possible outcome. To achieve this goal, 
each party must understand not only what motivates their own goals and concerns but 
also those of their spouse. By realistically assessing the needs of the other party, each 
spouse will be better prepared to creatively solve problems. This form is based on one 
provided by CLI-TX and is used with permission.  

Goals and Interests Worksheet 

The collaborative process uses interest-based negotiation instead of 

more typical positional bargaining. In positional bargaining, each person 

stakes out and argues opposing positions often without understanding the 

interests behind their own positions much less the interests behind the other 

person's positions. Interests are the desires, needs, and concerns that motivate 

a person's positions. Developing and understanding the goals and interests of 

both people is key to creating win-win solutions and acceptable settlements.  

Before interest-based negotiations can begin, the people involved must 

identify their goals and interests. This worksheet is designed to help you dis

cover your interests and concerns and why they matter to you. It also asks you 

to imagine what your spouse's interests and concerns might be and why they 

matter to him or her. Looking at both sides helps create the best opportunity 

for resolutions that work.
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Goals and Interests Worksheet

1. What are the five most important goals you would like to accom

plish during the collaborative process? 

a.  

b.  

c.  

d.  

e.  

2. Why are these goals important to you or your family?

For Goal a: 

For Goal b: 

For Goal c: 

For Goal d: 

For Goal e: 

3. Putting yourself in your spouse's shoes, what are the five most 

important goals you believe your spouse would like to accomplish during the 

collaborative process? 

a.
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b.  

. C.  

d.  

e.  

4. Putting yourself in your spouse's shoes again, please explain why 

you believe these goals are important to your spouse.  

For Goal a: 

For Goal b: 

For Goal c: 

For Goal d: 

For Goal e: 

5. What are your five biggest concerns or worries about this family 

law matter? 

a.  

b.  

C.
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d.  

e.  

6. For each concern or worry you listed, why are you worried or con

cerned? 

For Concern a: 

For Concern b: 

For Concern c: 

For Concern d: 

For Concern e: 

7. From your spouse's perspective, what do you believe are his or her 

five biggest concerns or worries? 

a.  

b.  

c.  

d.  

e.
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8. From your spouse's perspective, for each concern or worry you 

listed, why do you believe he or she is concerned or worried? 

For Concern a: 

For Concern b: 

For Concern c: 

For Concern d: 

For Concern e:
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Verification for Financial Discovery

Form 16 

The collaborative process is creative, flexible, and streamlined, but some conven
tional family law practices are still a good idea. For example, it is wise to have each 
party prepare and swear to an inventory and appraisement (form 7-1, Texas Family 
Law Practice Manual, 3rd edition, State Bar of Texas 2010) or a joint inventory and 
appraisement spreadsheet with attached verifications for each party. Many collabora
tive practitioners prefer to use a joint inventory spreadsheet, often prepared by the 
neutral financial professional, to present the financial discovery. The sworn inventory 
becomes the basis for option building and encourages full disclosure and trust. These 
verifications are designed to be an attachment to the inventory and appraisement form 
or spreadsheet.The informed consent disclosure statement is based on one provided 
by CLI-TX and is used with permission.  

Verification for Financial Discovery 

Verification of [Wife/Husband] 

STATE OF TEXAS 

COUNTY OF 

I, [name of [wife/husband]], [Wife/Husband], state on oath that, to the 

best of my knowledge and belief, this inventory and appraisement spreadsheet 

contains

1. a full and complete list of allproperties that I claim belong to the 

community estate of me and my spouse, with the values thereof;
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2. a full and complete list of all properties in my possession or subject 

to my control that I claim or admitare my or my spouse's separate 

property and estate, with the values thereof, and the liabilities I 

claim or admit are the liabilities or our respective separate estates; 

and 

3. a full and complete list of the debts that I claim are community 

indebtedness.  

I make this affidavit with the following reservations and qualifications: 

1. Any omission from this inventory is not intentional but is done 

through mere inadvertence and not to mislead my spouse.  

2. There may be other assets and liabilities of which my spouse is 

aware, and their omission from this inventory should not be con

strued as a waiver of my interest in those items.  

SIGNED on 

[Name of [wife/husband]] 

SIGNED under oath before me on 

Notary Public, State of Texas
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Collaborative Family Law Settlement Agreement

Form 17 

No lawyer would attend a mediation, negotiate a settlement, and leave the mediation 
without a signed, irrevocable mediation agreement. Second thoughts and "buyer's 
remorse" would likely destroy the agreement before the first draft of the decree was 
circulated and certainly after it was received. Under the collaborative statute, Tex.  
Fam. Code title 1-A, a properly drafted collaborative settlement is as binding as a 
mediated agreement. This agreement will be the starting point for drafting the final 
divorce documents. This form is based on one provided by CLI-TX and is used with 
permission.  

Include appropriate caption and court designation.  

Collaborative Family Law Settlement Agreement 

1. The parties, [name of party A] and [name of party B], agree to settle 

all claims and controversies between them.  

2. Terms of the settlement are set out on Exhibit [exhibit number/ 

letter] attached to this agreement.  

3. The parties agree to the terms and provisions of the parenting plan 

required under Texas Family Code section 153.603, which is marked Exhibit 

[exhibit number/letter] and attached to this agreement.  

4. This agreement is made and performable in [county] County, 

Texas, and must be construed in accordance with Texas law.
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5. The parties have entered into this agreement and signed it volun

tarily, without duress, and with the advice and consent of counsel on the dates 

below.  

6. As this agreement is not a final decree of divorce, the parties intend 

that its provisions will be incorporated into a final decree of divorce and other 

closing documents as needed. If any dispute arises about this agreement, 

including the necessity and form of closing documents, the parties agree to try 

to resolve the dispute in a joint meeting with the collaborative law attorneys 

who facilitated this settlement. Any disputes regarding drafting shall be 

resolved whenever possible by reference to the Texas Family Law Practice 

Manual (3rd ed.).  

7. The parties agree to appear in court at the first available date to 

present evidence and secure rendition of judgment in accordance with this col

laborative family law settlement agreement.  

8. THIS AGREEMENT IS NOT SUBJECT TO REVOCATION.  

[Name of party A] 

Signed on: 

[Name of attorney] 

Attorney for [name of party A] 

Signed on:
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[Name of party B] 
Signed on: 

[Name of attorney] 
Attorney for [name of party B] 
Signed on: 

Attach the exhibit(s) containing the settlement terms and, 
if applicable, the parenting plan.
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Introduction
Stuart Webb's seminal letter outlining the collaborative process; the protocols 

of practice, which explain the particulars of being a collaborative family lawyer; and 
the Texas collaborative law statute are all included in this section of essential docu
ments for your edification and convenience.  

When Stuart Webb wrote his 1990 letter to Minnesota's Justice Keith, he dared 
to go where no family law lawyer had gone before. Webb conceived and brought forth 
a process that encouraged parties to reason when their instincts and cultural norms 
told them to fight, creating a settlement climate from the start of the divorce process 
and eliminating the threat of going to court as leverage. Reading his letter for the first 
time is a revelation, and reviewing Webb's initial concept regularly will do every 
newly trained or well-seasoned collaborative lawyer well.  

In this new collaborative universe into which Stuart Webb brought us, every 
aspect of the lawyer-to-lawyer, lawyer-client, party-to-opposing lawyer, lawyer-to
expert, and party-to-expert relationship had to be reinterpreted and new procedures for 
interaction developed within the broader purview of the rules of professional conduct 
for both lawyers and nonlawyer collaborative professionals. Further, failure of the 
process and the goal of protecting involved children had to be addressed in order to 
create uniformity of philosophy and practice to be followed by all involved. These 
lawyer protocols and the protocols for the mental health and financial professionals 1 

were developed through the unflagging determination of the members of the Collabo
rative Law Institute of Texas.  

As the development of collaborative law practice hop-scotched across the 
United States, lawyers in Dallas and Houston faced a puzzle. How could parties inter
ested in proceeding collaboratively bypass the courts' "rocket docket" procedures that 
forced discovery and quickly set cases for trial? These expedited procedures, while 
suited to litigation, were incompatible with collaborative practice. One lawyer, Harry 
Tindall of Houston, asked, "Why don't we just write a statute that says they can't do 
that in collaborative cases?" 

Tindall, along with Don Royall and Alvin Zimmerman, both of Houston, wrote 
the statute, and Maureen Peltier, also of Houston, and others, organized groups of law
yers from Houston, Dallas, and Austin to testify before the legislature about the need 
to protect parties committed to the collaborative resolution of divorces. Larry Hance 
and John McShane of Dallas also played important roles. This group of dedicated law
yers pushed the bill through the Texas legislature in 2001, resulting in the first collab
orative law statute in the nation and, thereby, giving the process statutory status for the 
first time. In 2011, the Texas legislature passed the Uniform Collaborative Family 
Law Act and created title 1-A of the Texas Family Code, the statute included with 
these documents.  

Jennifer A. Broussard 
Norma Levine Trusch 

1. The protocols of practice for financial and mental health professionals are available to members 
of the Collaborative Law Institute of Texas, www.collablawtexas.com.
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Stuart Webb's Letter to Justice Keith 

STUART G. WEBB 
ATTORNEY AT LAW 

326 LUMBER EXCHANGE BUILDING 

10 SOUTH FIFTH STREET 

MINNEAPOLIS, MINNESOTA 55402 

TELEPHONE 

(613) 228-7778 

February 14, 1990 

The Honorable A.M. "Sandy" Keith 
Justice 
Minnesota Supreme Court 
230 State Capitol Building 
St. Paul, MN 55165 

Dear Sandy: 

I met you at a party at Steve & Marilyn Erickson's 
several years ago. I was interested in your involvement 
with mediation. I also heard you talk last November at the 
Conference for Dispute Resolution Practitioners Seminar.  

I, too, took Steve and Marilyn's mediation training 
and have done mediation, mediation wrap-ups and, generally, 
have been vitally interested in exploring alternative 
dispute resolution in all its manifestations.  

I think I've come up with a new wrinkle that I'd like 
to share with you. One of the aspects of mediation that I 
feel is a weakness is that it basically leaves out input by 
the lawyer at the early stages (sometimes that's an 
advantage!). By that I don't mean adversarial, contentious 
lawyering, but the analytical, .reasoned ability to solve 
problems and generate creative alternatives and create a 
positive context for settlement. Of course, these 
attributes of good lawyering are not utilized greatly in 
the usual adversarial family law proceeding either.  

But you and I have both experienced, I'm sure, those 
occasional times, occurring usually by accident, when in 
the course of attempting to negotiate a family law 
settlement, we find ourselves in a conference with the 
opposing counsel, and perhaps the respective clients, where 
the dynamics were such that in a climate of positive 
energy, creative alternatives were presented. In that 
context, everyone contributed to a final'settlement that 
satisfied all concerned---and everyone left the conference 
feeling high energy, good feelings and satisfaction. More 
than likely, the possibility for a change in the way the
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parties related to each other in the future may have 
greatly increased. As a result, the lawyers may also 
develop a degree of trust between them that might make 
future dealings more productive.  

So my premise has been.: why not create this 
settlement climate deliberately? I propose doing this by 
creating a context for settling family law matters by, 
where possible, removing the trial aspects from 
consideration initially. I would do this by creating a 
coterie of lawyers who would agree to take cases, on a 
case-by-case basis, for settlement only. The understanding 
would be that if it were determined at any time that the 
parties could not agree and settlement didn't appear 
possible, or if for other reasons adversarial court 
proceedings were likely to be required, the attorneys for 

both sides would withdraw from the case and the parties 
would retain new attorneys from there on out to final 

resolution.  

I call the attorney in this settlement model a 
collaborative attorney, practicing in that case 
collaborative law.  

The advantages of this collaborative-law model: 

1. Each party is represented by an attorney of 
his/her choice. (This is usually not the case in mediation 
until after the mediation has been completed.) 

2. This allows the lawyers to be focused in the 
settlement mode without the threat of "going to Court" 
lurking just around the corner. In the normal situation, 
settlement is often by-passed initially while the parties 
posture and the lawyers work on discovery.  

.3. There is continuity between settlement and 
processing the final dissolution. (This is usually not the 
case in mediation with the resulting problem of the lawyers 
not liking the mediated settlement.) 

4. With the focus on settlement and avoiding court, 
the lawyers and clients are motivated to learn what works 
to achieve settlement; how to problem-solve without getting 
"plugged in" to the emotional content (a la "War of the 
Roses"). Lawyers who participate in this program will be 
motivated to develop win-win settlement skills such as 
those practiced in mediation (just like they now focus on 
sharpening trial skills).
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5. Lawyers are freed up to use their real lawyering 
skills, i.e., analysis, problem solving, creating 
alternatives, tax and estate planning and looking at the 
overall picture as to what's fair.  

6. Four-way conferences become the norm with 
positive energies being generated (because that's where the 
creative solutions lie) as all work collaboratively for a 
fair settlement. As in mediation, the potential is high 
for the clients to have a lot of input.  

7. Clients and potential clients get an orientation 
in which they are advised of the advantages, including cost 
savings, of this approach and the kind of attitude and 
frame of mind that is most likely to achieve fair, prompt, 
efficient and positive settlements that work for both 
parties.  

8. When cases don't settle and new attorneys are 
retained for trial, the clients have had the best shot both 
ways, i.e., a settlement specialist and a trial specialist 
(in my experience they usually don't come in the same 
package).  

9. Settling matters on a collaborative basis is just 
more fun! 

Practically, I am in the process of having lunch with 
some of my family law attorney-friends and inviting them to 
be open to participate in a collaborative model, should the 
occasion arise. The only requirement, as I've said, is an 
understanding by all concerned that the two attorneys would 
withdraw at such time as further settlement efforts 
appeared fruitless. The reception I have received has been 
encouraging.  

Eventually there might be a referral listing for use 
by prospective clients enumerating lawyers willing to 
handle a matter on a collaborative basis.  

Personally, about four months ago, I made the final 
moves to abandon my trial practice (which was already 
slanted toward settlement) to devote myself exclusively to 
a family law settlement practice. This means that I have 
unilaterally declared that I will not go to court in an 
adversarial matter. My practice is fun again! 

Among other things, I spend a lot of time educating 
clients and prospective clients on the merits of 
settlement--however that can be achieved--and of avoiding 
unnecessary or premature use of the courts. I also stress 
the mindset that is optimal for settlement. Enclosed is an
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article I published which I hand out and find useful in 
helping clients center themselves. for productive settlement 
work.  

Because of your interest in this field and the fact 
that we both know there's "got to be a better way" of 
resolving most of these matters, I wanted to give you the 
above outline of what I'm up to. I would be most happy to 
discuss this--or other settlement alternatives--with you 
further at your convenience if you should wish to do so.  

I apologize for the length of this letter. If nothing 
else, however, it has helped me to get my thinking on this 
subject somewhat organized.  

Very truly yours, 

Stuart G. Webb 

Encl.
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Protocols of Practice for Collaborative Family Lawyers

Protocols of Practice for Collaborative Family Lawyers' 

Introduction 

Since 2000, Texas lawyers have been resolving family law disputes 
using collaborative law. In 2001, the Texas legislature passed legislation giving stat
utory recognition to the process. Professional trainers from around the nation have 
conducted numerous courses in the state to teach Texas lawyers how to handle such 
matters. The Collaborative Law Institute of Texas Inc., a nonprofit organization, 
helps train lawyers in collaborative law and promotes its acceptance as the prevailing 
method of resolving family law matters in the state. The Institute's horizons have 
expanded to include other collaborative professionals and to serve their needs, 
while its vision remains the same: "to create a culture in which collaborative law is 
the prevailing process for the resolution of family law matters." 

The Institute believes it is advisable to have protocols of practice to assist law
yers and allied professionals in handling a collaborative matter. In drafting these pro
tocols, the Institute relied primarily on books and articles by acknowledged leaders 
in the field of collaborative law in the United States and Canada, as well as the five
year experience base of Texas collaborative lawyers. These protocols apply only to 
lawyers and address the following: the relationship between the lawyer and the cli
ent; the relationship between the collaborative lawyers; the relationship between the 
collaborative lawyer and allied professionals; protecting the process; fundamentals 
of the process; the use of neutral experts and other outside advisors; drafting consid
erations; and withdrawal, termination of the process, and transition to a litigation law
yer.  

Membership in the Collaborative Law Institute of Texas is open not only to 
lawyers but also to mental health professionals, financial professionals, resolution 
facilitators, and others. Each profession makes its own unique contribution to col
laborative law, has its own special relationship to the collaborative law process, and 
is guided by unique professional protocols. The Institute encourages and supports 
allied professional members in developing and implementing protocols appropriate to 
their respective practices and consistent with the goals of the Institute. Further, the 
Institute looks forward to promoting similar projects within those professions to the 
end that a common expectation of the highest professionalism will exist among all 
members of the Collaborative Law Institute of Texas Inc.  

These protocols are to be adopted and used by lawyers on a voluntary basis.  
Some of the protocols are designed to deal with issues commonly encountered in 

1. The members of the drafting committee were Elizabeth Asher, Jennifer A. Broussard, 
Janet P. Brumley, Carla M. Calabrese, Gay G. Cox, Donald R. Royall, Harry L. Tindall, and 
Norma Levine Trusch.
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collaborative law and should be viewed as strong admonitions, for example, the pro
hibition against serving as a collaborative lawyer if the client has already engaged a 
litigation lawyer. Other protocols and commentaries are merely descriptions of good 
practices, for example, the meeting room arrangements. The Institute hopes the col
laborative lawyer finds the protocols useful and that the practicing bar embraces the 
protocols as the norm for handling a collaborative matter.  

These protocols of practice for collaborative family lawyers were provisionally 
approved by the board of trustees of the Collaborative Law Institute of Texas Inc.  
on January 28, 2004. Lawyers were urged to use these protocols over the twelve 
months that followed that approval and to provide the drafting committee with com
ments and suggestions. Based on input received, the drafting committee made some 
changes and on January 21, 2005, the protocols were formally adopted by the board 
of trustees.  

CHAPTER 1 

GENERAL PROVISIONS 

SECTION 1.01. SHORT TITLE. These protocols may be cited as "Pro
tocols of Practice for Collaborative Family Lawyers." 

SECTION 1.02. DEFINITIONS. In these protocols: 

(a) "Allied professional" means an individual engaged by the parties as a 
neutral to participate and assist in the collaborative law process. The term includes a 
financial professional, mental health professional, resolution facilitator, communica
tion specialist, coach, or any other individual engaged by the parties.  

(b) "Child specialist" means an individual engaged to assist the parties in re
solving child- related matters. The term includes a lawyer, mental health professional, 
educational specialist, or other similar individual.  

(c) "Collaborative law" means a process in which the parties and their 
lawyers sign an agreement to negotiate in good faith to settle a legal matter without 
resort to a court's imposing the resolution, to provide all relevant information, and to 
engage only neutral experts and allied professionals to assist-in resolving issues. The 
written agreement must provide that the lawyers shall withdraw if the matter requires 
litigation. The agreement may contain other provisions not inconsistent with the fore
going requirements.  

(d) "Collaborative lawyer" means a lawyer who represents a client in a 
collaborative matter.
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(e) "Collaborative matter" means a particular case being conducted in the 
collaborative law process.  

(f) "Expert or advisor" means an individual, qualified by knowledge, skill, 
experience, training, or education,jointly engaged by the parties to provide neutral and 
unbiased information, research, opinions, or inferences on a subject relevant to the col
laborative matter.  

(g) "Joint meeting" means a "four-way meeting" or "joint session" generally 
held among the clients, lawyers, allied professionals, and other participants in a col
laborative matter. The terms are interchangeable.  

SECTION 1.03. APPLICATION OF PROFESSIONAL RULES. These 
Protocols are subordinate to the Rules of Professional Conduct governing the lawyer.  

Comment 

A member of the State Bar of Texas is subject to the Texas Disciplinary Rules 
of Professional Conduct. These protocols must be interpreted in a manner consistent 
with those rules.  

SECTION 1.04. COMPLIANCE WITH PROTOCOLS.  

(a) These protocols are designed to be used by lawyers on a voluntary basis.  
The Collaborative Law Institute of Texas Inc. strongly recommends that its members 
and other lawyers follow the protocols in good faith. The ultimate sanction against a 
lawyer who uses tactics or trickery to abuse or evade the collaborative law process, or 
condones or encourages such abuse by the client, is the diminution of that lawyer's rep
utation.  

(b) The Collaborative Law Institute of Texas Inc. urges adoption of these 
protocols by local practice groups as expectations and aspirations of membership.  

(c) Because these protocols aspire to a level of practice above the minimum 
established in the Texas Disciplinary Rules of Professional Conduct, it is inappropriate 
to use these protocols to define the level of conduct required of lawyers for purposes 
of professional liability or lawyer discipline.  

Comment 

There are several places where lawyers have been urged to comply with such 
voluntary or aspirational protocols to elevate standards of practice: the Texas Law
yer's Creed, the American Bar Association's Standards of Practice for Lawyers Rep-
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resenting children in Custody Cases, and the American Academy of Matrimonial 
Lawyers' Bounds of Advocacy-Goals for Family Lawyers.  

SECTION 1.05. STANDARDIZED FORMS. The Collaborative Law Insti
tute of Texas Inc. urges use of standardized forms in a collaborative matter. This assists 
in compliance with these protocols, assures that all participants are working from a 
common set of materials, and enhances the quality of meetings and communications.  

CHAPTER 2 

THE COLLABORATIVE LAWYER-CLIENT RELATIONSHIP 

SECTION 2.01. INFORMING THE CLIENT. The collaborative lawyer 
should inform each prospective family law client about all legal alternatives, including 
collaborative law, for resolving the client's matter. These alternatives should be ex
plained in terms of process, risk, harm, privacy, delay, and cost. The collaborative 
lawyer should inform the client about collaborative law no later than the initial consul
tation.  

Comment 

To avoid the common client misperception that litigation is the only process 
available for family law matters, it is recommended that the lawyer establish office 
protocols that provide information regarding collaborative law and mediation to each 
prospective client from the point of initial contact. Use of published materials, in 
print or electronic form, is advisable in assisting the client to be fully informed about 
the process of collaborative law. The Institute's Web site 
(www.collablawtexas.org) contains much information to assist the client.  

When addressing the comparative costs of a matter handled collaboratively 
with those of the same matter being litigated, the collaborative lawyer is cautioned to 
explain that the actual cost will depend on the services required by the parties and the 
complexity of the matter.  

SECTION 2.02. SUITABILITY OF MATTER FOR COLLABORATIVE 
LAW 

(a) The collaborative lawyer should be aware that certain matters may be 
inappropriate for collaborative law. Inappropriateness may include client's objectives 
that are inconsistent with the principles of collaborative law, dishonesty of purpose, 
or fraud. The collaborative lawyer should use careful judgment in accepting or de
clining to handle a collaborative matter. A collaborative lawyer should decline repre
sentation of the prospective client if it appears that the client is seeking to use 
collaborative law to gain an advantage, however slight, in anticipated litigation.
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(b) A collaborative lawyer should decline representation of a prospective 
client if the collaborative lawyer learns the prospective client has engaged a litigation 
lawyer for the matter or the client will be simultaneously consulting with a litigation 
lawyer.  

(c) The collaborative lawyer should carefully assess matters for untreated 
mental health issues, addictions, and family violence to determine whether the law
yer is willing and able to handle the matter.  

(d) The collaborative lawyer should not handle a particular case as a collab
orative matter if the other party is not represented by a lawyer.  

Comment 

Collaborative law is not to be used as a subterfuge by clients with ulterior 
motives. Choosing collaborative law as a dispute resolution process is the client's 
prerogative. When a collaborative lawyer is faced with a party or a matter that 
involves challenging issues that appear to preclude the use of collaboration, the col
laborative lawyer should assess

1. the lawyer's willingness to handle the matter; 
2. the lawyer's ability to handle the matter; 
3. the availability of outside resources (for example, allied professionals) to 

supplement the lawyer's skills; and 
4. the possibility of cocounsel or referral to a more experienced collabora

tive lawyer. Assessment of the matter may require the collaborative lawyer to obtain 
written releases from the client to make a proper evaluation.  

SECTION 2.03. FAITHFUL REPRESENTATION OF CLIENT.  

(a) The collaborative lawyer should commit the time and resources neces
sary to gain a clear understanding of the client's values, assist the client in identi
fying and articulating the client's interests and goals in a manner consistent with the 
client's values, and explore with the client the means by which the collaborative law 
process can satisfy the client's interests and achieve the stated goals in a constructive 
manner.  

(b) The collaborative lawyer should inform the client, as soon as feasible, 
about interest-based negotiation and the priority that collaborative law gives to pre
serving an ongoing relationship between the parties through the nonjudicial resolution 
of the client's matter.  

(c) The collaborative lawyer should at all times be faithful in the represen
tation of the client and zealously represent the client in pursuit of the client's stated
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goals. This faithful representation includes informing the client about the law and 
its application to the client's matter on an ongoing basis, preserving confidential 
communications, and assisting the client to develop approaches, collaboratively with 
the other participants, to resolving the matter without judicial intervention.  

(d) The collaborative lawyer should explain to the client that the process al
lows settlement of the matter outside the limits of a judicially imposed solution, sub
ject to securing court approval of the settlement.  

CHAPTER 3 

RELATIONSHIP BETWEEN COLLABORATIVE LAWYER AND 
OTHER LAWYER 

SECTION 3.01. RESPECT FOR THE OTHER LAWYER AND CLIENT.  
The collaborative lawyer recognizes a heightened requirement to be respectful at all 
times. Violation of this expectation jeopardizes the prospects of a successful collab
oration and causes distrust among the participants. A collaborative lawyer should 
not engage in conduct to embarrass or disparage the other lawyer or other party. The 
collaborative lawyer should advise the client to avoid disparaging or negative remarks 
about the other party or lawyer.  

Comment 

When emotions are high, respectful communications are often extremely 
difficult for clients. In order to assist clients in being effective in their interactions 
in the collaborative meetings, engaging the services of an allied professional might 
be advisable.  

SECTION 3.02. MUTUAL RELIANCE. Representation of a client in a 
collaborative matter means the lawyer, in good faith, believes the client is acting in a 
manner consistent with the objectives of collaborative law. The collaborative lawyer 
knows that other participants in the matter are relying on this representation.  

Comment 

It is recognized that it is impossible to assess with absolute certainty whether 
a client is capable of acting in a manner consistent with the objectives of collabora
tive law. If the collaborative lawyer discovers that the client is acting in bad faith 
and counseling by the lawyer does not remedy the problem, the collaborative lawyer 
should terminate the process. See chapter 12 of these Protocols.
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SECTION 3.03. PRIVATE COMMUNICATIONS WITH OTHER LAW
YER.  

(a) The collaborative lawyer recognizes the need, on occasion, to communi
cate privately with the other lawyer. The collaborative lawyer should explain to the 
client that such communications are commonplace and intended to assist in the collab
orative matter.  

(b) The collaborative lawyer should confer with the other lawyer before joint 
meetings to set the agenda.  

Comment 

The content of communications between collaborative lawyers is dramati
cally different from the type of communications between adversarial lawyers. Since 
the primary goal of joint meetings is to move the clients towards settlement, collab
orative lawyers are facilitators in the process, sharing their clients' reactions to 
each other's demeanor and communication styles and discussing effective commu
nication techniques. Collaborative lawyers should strategize together on the opti
mum timing to raise sensitive subjects and brainstorm techniques and approaches 
to assist both parties in navigating the collaborative path.  

SECTION 3.04. SHARING OF COMMUNICATIONS. The collaborative 
lawyer recognizes that clients in a collaborative matter may or may not choose to com
municate directly with each other. A collaborative lawyer should not discourage those 
communications so long as the communications are agreed on and assist the collabo
rative law process. The collaborative lawyer should forward promptly to the other law
yer all client-to-client communications received. Communications received by one 
collaborative lawyer from the otherparty should be forwarded immediately to the other 
lawyer.  

SECTION 3.05. ADDITIONAL COLLABORATIVE LAWYER. A lawyer 
who seeks to represent a client who is already represented by a collaborative lawyer 
shall sign the collaborative law participation agreement. If this is not promptly done, 
the other party may terminate the collaborative matter.  

CHAPTER 4 

RELATIONSHIP BETWEEN COLLABORATIVE LAWYER AND 
ALLIED PROFESSIONAL 

SECTION 4.01. ROLE OF ALLIED PROFESSIONAL. The collaborative 
lawyer acknowledges that the interests of the client may best be served by engaging an 
allied professional to participate in the collaborative matter. The participation must be
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a joint decision of the parties and the lawyers.  

SECTION 4.02. MULTIDISCIPLINARY CONSIDERATIONS. The 
terms of the engagement of an allied professional in a collaborative matter must be 
consistent with the rules of professional conduct governing the lawyer and the allied 
professional.  

SECTION 4.03. DEFINING RESPONSIBILITY. The terms of engage
ment for the allied professional must be in writing and clearly define his or her scope 
of responsibility in the collaborative matter, including such matters as attendance at 
meetings; communications with the lawyers, parties, and children; and the relation
ship with other allied professionals who may be engaged in the matter.  

CHAPTER 5 

PROTECTING INTEGRITY OF THE COLLABORATIVE LAW PROCESS 

SECTION 5.01. INTEGRITY OF THE PROCESS. Collaborative law has 
the objective of achieving an ethical and enduring settlement for the clients. The 
collaborative lawyer should assist the client to develop alternatives for settlement that 
meet both the objectives of the client and the other party. The collaborative lawyer ac
knowledges that the client is responsible for the ultimate outcome of the collaborative 
effort.  

SECTION 5.02. HONESTY AND FULL DISCLOSURE. The collabora
tive lawyer recognizes that honesty and full disclosure of relevant information are 
critical to the successful outcome of a collaborative matter and should assist the client 
in complying with the requirement of making a full and candid exchange of all rele
vant or requested documents and information to the appropriate participants.  

Comment 

A major paradigm shift for a lawyer handling a collaborative matter is the 
requirement for disclosure of documents and information. It is the antithesis of lit
igation practice but the cornerstone of the safe environment sought to be created by 
the collaborative law process. "Requested documents and information" requires 
minimal thought. If the documents and information are requested, they must be 
delivered or divulged. The parties may negotiate the manner and method of produc
tion.  

However, "relevant information" not specifically requested presents a sub
stantial challenge to the lawyer and client, both of whom have made a commitment 
to the collaborative law process. In our " don't-ask-don't-tell" society, the disclo-
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sure of unrequested, but relevant, information goes against the grain. The appropri
ate minimum standard for disclosure should be thus posited: "Putting the shoe on 
the other foot, would my client need, expect, or desire such information in attempt
ing to make an informed decision?" The lawyer and client should be guided in dis
closing the information by the definitions of "relevant": "having significant and 
demonstrable bearing on the matter at hand," "affording evidence tending to prove 
or disprove the matter at issue or under discussion," "having social relevance," 
and "implying a traceable, significant, logical connection." Phrased differently: Is 
the information appropriate for the occasion? Is the information so close to the mat
ter at hand that it cannot be ignored without a serious impact on the decision-making 
process? 

SECTION 5.03. INVENTORY AND APPRAISEMENT. In a divorce, a 
sworn joint inventory and appraisement should be prepared describing the parties' 
assets and liabilities, unless the inventory is waived in writing or the parties agree 
to prepare individual inventories and appraisements.  

SECTION 5.04. FORMAL DISCOVERY BY AGREEMENT. If required 
to maintain a participant's confidence in the safety of the process, the collaborative 
lawyers and their clients may agree to engage in formal discovery procedures such as 
sworn affidavits, written.interrogatories, or depositions of parties. These procedures 
should be used sparingly, and every effort should be made to create an environment in 
which the participants will feel secure and such formalities will be unnecessary.  

SECTION 5.05. CORRECTION OF MISTAKES. The collaborative law
yer shall not take advantage of known mistakes, errors of fact or law, miscalculations, 
and other inconsistencies. The collaborative lawyer should disclose such errors and 
seek to have them corrected.  

Comment 

Overcoming the win-lose, one-upmanship mentality of litigation requires the 
greatest paradigm shift for the lawyer. That critical shift in thinking is the bedrock 
standard established by this protocol. That shift is made more difficult by the tele
vision movie inspired mindset of parties in the divorce situation. But strict adherence 
to this provision is essential to the enduring integrity of the parties' agreement and 
to collaborative law as an institution. It requires more than simply avoiding fraud
ulent and intentionally deceitful conduct. Misunderstandings should be corrected 
and not relied on in the hope that they will benefit the client. The crucial consider
ation should be whether the lawyer or the client either induced the misunderstanding 
or is aware that any other participant is relying on an assumption that is inaccurate.
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SECTION 5.06. SAFE ENVIRONMENT. The collaborative lawyer 
should strive to provide a safe environment for the collaborative matter.  

Comment 

The collaborative lawyer acknowledges that a safe environment necessarily 
involves the following principles: 

1. The collaborative lawyer recognizes the need, on occasion, to communi
cate privately with the other lawyer. The collaborative lawyer should ex
plain to the client that such communications are commonplace and 
intended to assist in the collaborative matter.  

2. The collaborative lawyer should confer with the other lawyer before joint 
meetings to set the agenda.  

3. Speaking directly with participants about any perceived noncollaborative 
behavior and attempting to remedy same in a constructive manner.  

4. Using nondefensive methods of hearing criticism.  

5. Exercising patience at all times.  

6. Avoiding the use of pressure, threats, or deadlines.  

7. Acknowledging the process can only progress at the pace of the slowest 
participant.  

8. Avoiding offensive or provocative conduct, such as cross-examination, 
and promptly reminding each other that such behavior is destructive to the 
process.  

9. Avoiding assessment of blame and use of judgmental language.  

10. Avoiding surprises.  

11. Adhering to agendas.  

12. Avoiding unilateral actions.  

13. Avoiding unsolicited legal opinions in the joint meeting.  

14. Encouraging the joint engagement of allied professionals including fman
cial professionals, mental health professionals, mediators, clergy, and 
others for assistance in resolution.
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15. Urging use of language that encourages the speaker to speak in the first 
person ("I feel," "I believe," etc.) and avoiding speech in the second per
son ("you know," "you failed," "you always," "you never," etc.).  

16. Training nonlawyer employees to be knowledgeable about these protocols.  

SECTION 5.07. CIVILITY AND PREPARATION. The collaborative law
yer should strive at all times to be courteous, punctual, and prepared for meetings. The 
collaborative lawyer should strive to schedule meetings free from outside distraction.  

Comment 

It is usually advisable to schedule time before each collaborative meeting for 
last-minute preparation and review of communication protocols with the client, and to 
meet with the other lawyer to discuss any last-minute agenda items.Time should also 
be allocated immediately after each joint meeting for separate debriefmgs with the cli
ent and the other collaborative lawyer. Private space should always be made available 
for the other lawyer and client for their pre- and post-meeting conferences.  

SECTION 5.08. EFFICIENT COMMUNICATIONS. The collaborative 
lawyer should encourage efficient communications, especially by use of e-mail and 
fax, among the parties, lawyers, paralegals, allied professionals, and other participants 
to schedule meetings, share documents, and relay procedural information.  

Comment 

The collaborative lawyer should promptly respond to any communication 
received in a collaborative matter. Late response deserves an explanation and, if nec
essary, an apology.  

SECTION 5.09. PROTECTION OF A CHILD. A collaborative lawyer 
should not interview a minor child unless agreed to by all participants. If the child is 
being seen by a mental health professional or a child specialist has been engaged, the 
interview should only be conducted with the approval of the mental health professional 
or the child specialist. A child should not attend joint meetings unless all participants, 
including the mental health professional or the child specialist, agree to the child's at
tendance. Unresolved issues of parental responsibility and parenting time may be re
ferred to a jointly engaged child specialist.  

SECTION 5.10. PROFESSIONAL FEES. The agenda for the first joint 
meeting should address payment of lawyers' fees. When a decision is made to engage 
an allied professional or neutral expert, the payment of related fees should be ad
dressed. At any subsequent meeting, the status of fees is a legitimate agenda item.
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Comment 

The collaborative lawyer acknowledges that any payment schedule of fees 
other than prompt payment according to employment contracts results in an imbal
ance of power and an abuse of the process. Thus, the collaborative lawyer should 
encourage the client to take all actions required to pay promptly all professional fees 
according to employment contracts. A collaborative lawyer's withdrawal from the 
matter or the termination or conclusion of the matter does not preclude the lawyer or 
other allied professional retained in the process from collecting outstanding fees and 
testifying in support of their reasonableness.  

CHAPTER 6 

FUNDAMENTALS OF COLLABORATIVE LAW 

SECTION 6.01. STAGES OF THE COLLABORATIVE LAW PRO
CESS. The collaborative law process consists of five discrete stages: 

1. Determining the clients' goals and interests.  

2. Information gathering.  

3. Development of settlement options.  

4. Evaluation of the options.  

5. Negotiation of the settlement.  

The collaborative lawyer prepares the client for each stage, helps the client 
communicate effectively with the other party throughout the process, and protects 
the integrity of the process by requiring the parties to proceed sequentially through 
the stages and resist the impulse to eliminate steps.  

SECTION 6.02. DETERMINATION OF CLIENTS' GOALS AND IN
TERESTS. The first and most important stage of the collaborative law process is de
fining the parties' goals and interests. The collaborative lawyer assists the parties to 
differentiate between their bargaining positions regarding settlement and their funda
mental interests, enable each party to recognize areas of commonality, and understand 
and acknowledge the other party's interests.  

Comment 

Collaborative law is premised on the concept of interest-based negotiation.  
A collaborative lawyer is skilled in exploring the parties' interests (their respective
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goals, needs, values, priorities, concerns, and fears) in order to understand why 
they desire any particular option. The fleshing out of interests leads to the recogni
tion of common ground, as well as of those matters which are of special significance 
to either party. This knowledge increases the likelihood of settlement and offers 
opportunities for creative trading and problem-solving. The value added is that the 
parties can then achieve what they perceive as their best possible outcome.  

A skilled collaborative lawyer can help the parties recognize their shared 
interests by distinguishing their "macro" and "micro" goals. "Macro" goals are the 
larger, overarching goals, such as the welfare of the children, the desire for a healthy 
restructured family, the need for financial security, and the desire to problem-solve 
in a safe environment. "Micro" goals are simply options available to achieve the 
"macro" goals. The lawyer's task is to help reframe the parties' "micro" goals to the 
"macro" level in order to ascertain common ground. The more common ground 
identified, the more likely the parties will settle their differences.  

Collaborative lawyers are encouraged to use easel pads to frame and display 
the parties' interests. The interests should be included in the minutes of each meeting 
and should be on the agenda of each meeting for confirmation and supplementation.  

SECTION 6.03. GATHERING INFORMATION. Gathering, organizing, 
and analyzing all relevant information is central to the collaborative law process. The 
collaborative lawyers assist the clients in gathering documents, preparing spread
sheets, and locating and engaging appraisers, financial professionals, mental health 
professionals, and other allied professionals or neutral experts whose assistance 
would facilitate the gathering, organization, and analysis of information related to the 
parties' property and the needs of their children.  

Comment 

The Institute urges collaborative lawyers to organize information, pleadings, 
and educational materials in notebooks prepared for all participants with common 
indexing for quick reference.  

SECTION 6.04. DEVELOPMENT OF .SETTLEMENT OPTIONS. On 
completion of the exchange and organization of all relevant information, the parties 
should be encouraged to propose all possible options for settlement of the issues. The 
collaborative lawyer should assist the clients in developing options, with the under
standing that any settlement option proffered for consideration is ultimately the client's 
responsibility. The collaborative lawyer must not participate in developing a settle
ment option that is false, misleading, contrary to public policy, or that, in the lawyer's 
opinion, would be abusive or neglectful of the children.
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Comment 

Collaborative lawyers recognize that brainstorming all possible options, even 
those some would consider improbable, ensures that the choice the parties make is 
what they perceive as their best possible outcome. It is important not to self-edit or 
prejudge the options before the evaluation stage.  

SECTION 6.05. EVALUATION OF OPTIONS. When the parties are satis
fied that all possible options have been developed, the collaborative lawyers should 
assist the clients in evaluating the options, analyzing how the options meet the clients' 
goals, determining whether an option is realistically achievable, and considering 
whether the option would likely be approved by the court.  

Comment 

Only if the participants agree that the exercise would be productive, in a 
joint meeting they may compare any option with the possible result if the matter 
were to be litigated. Otherwise, such information is to be shared with the client only in 
private consultation.  

SECTION 6.06. NEGOTIATION OF SETTLEMENT. The focus of the fi
nal stage should be determining which options for settlement best serve both parties' 
interests and common goals. The ultimate goal of the process should be the achieve
ment of what the parties perceive as the best possible outcome for them and their chil
dren. The parties, with assistance of the lawyers, should fashion the terms of the 
settlement, and the lawyers should encourage any settlement that will be approved by 
the court. On negotiation of the settlement, the lawyers shall promptly draft all of the 
necessary documents to finalize the matter.  

Comment 

Collaborative lawyers recognize that interest-based negotiation and creative 
problem solving creates more satisfying experiences for the parties, models healthy 
problem-solving methods for resolution of future disputes, and yields what the parties 
perceive as the best possible outcome in a more efficient manner. These approaches 
resolve the vast majority of all collaborative matters without the participants ever 
resorting to traditional positional bargaining. For participants who feel more comfort
able with traditional negotiation techniques, only with the consent of all participants 
may a settlement offer be provided or simultaneously exchanged in order to help 
define the range of acceptable solutions.
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SECTION 6.07. TECHNIQUES TO AVOID IMPASSE.  

(a) A collaborative lawyer should not threaten to terminate the collaborative 
matter and should advise the client to avoid similar threats. If there is a genuine like
lihoodof termination, the collaborative lawyer should advise the other lawyer of this 
prospect.  

(b) Before terminating the matter, the collaborative lawyers should explore 
deadlock- breaking techniques, including partial settlement, mediation, securing the 
opinion of another lawyer, arbitration, or referral to a special master for limited is
sues, a trip to the courthouse to view a trial, and an interview with a litigation lawyer.  

SECTION 6.08. FUTURE ADVERSARIAL MATTERS.  

After conclusion of a collaborative matter, whether by settlement or termina
tion, a collaborative lawyer should not represent the client in any subsequent adversar
ial matter against the other party.  

CHAPTER 7 

MEETINGS 

SECTION 7.01. IMPORTANCE OF MEETINGS. The collaborative law
yer acknowledges the importance of joint meetings to facilitate the collaborative law 
process and to achieve a successful outcome. The collaborative lawyer should empha
size to the client the importance of attending all meetings and participating in good 
faith. Although face-to-face meetings are preferred, circumstances may arise where 
other arrangements are necessary.  

Comment 

When a client refuses to attend joint meetings, a collaborative lawyer 
should seek to involve an allied professional to assist the client in overcoming resis
tance. If that fails or a client is unable to attend meetings but desires to continue in 
the process, a collaborative lawyer should explore all viable alternatives to atten
dance at the meetings including, without limitation, conference calls, video- or 
Internet-conferencing, joint meetings without the resistant client, joint meetings with 
allied professionals, the client's participation by speaker phone or by proxy, face-to
face meetings between the lawyers only, caucus- style meetings where one or more 
of the lawyers shuttles back and forth between separate meeting rooms, or meet
ings facilitated by a mediator.  

SECTION 7.02. SCHEDULING AND ARRANGEMENTS. The collabo
rative lawyer acknowledges the need to meet regularly with clients and lawyers at mu-
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tually convenient times. A joint meeting should not be adjourned without scheduling at 
least one subsequent meeting.  

Comment 

The meeting arrangements should include provisions for

1. rotation of meeting sites unless the parties desire otherwise; 

2. seating arrangements that avoid a confrontational atmosphere with con
sideration being given to having the parties sit on the same side of the 
table or using a round table; 

3. private space for the guest lawyer and client to meet before, during, and 
after the joint meeting; 

4. preparation in advance and distribution of multiple hole-punched cop
ies of relevant documents to use at meetings to avoid time-consuming 
duplication during the collaboration; 

5. a hospitable venue for guest lawyer and client (providing, as appro
priate, food, beverages, and access to phone, fax, duplication, Internet, 
pens, paper, and calculators); and 

6. availability of the client and lawyer notebooks and calendars at every 
joint meeting.  

CHAPTER 8 

AGENDAS AND MINUTES 

SECTION 8.01. AGENDA FOR MEETINGS.  

(a) A written agenda prepared in advance by the collaborative lawyers in 
consultation with the clients should govern each joint meeting. Matters that arise 
during a joint meeting that are not on the agenda should be deferred until the end of 
the meeting or placed on the next meeting's agenda, as the participants agree. The par
ties should be encouraged to schedule agenda items in advance through their lawyers.  
The -collaborative lawyer should discourage raising issues not on the agenda to avoid 
the element of surprise.  

(b) The agenda of the first joint meeting ordinarily should include the read
ing aloud of the collaborative law participation agreement by the parties and the law
yers and the signing of the agreement.
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Comment 

Subsection (a) urges that the meeting agenda be specific to the matter, not 
generic. The agenda for the first joint meeting should include the ascertainment of 
the parties' goals and interests. The restatement of goals and interests as the first 
agenda item in all subsequent meetings may serve to focus the parties. It is recom
mended that parties receive a copy of the agenda before going to the meeting. A 
report on long-term homework assignments not expected to be completed between 
any two meetings should be an agenda item to encourage accountability.  

Subsection (b) provides for reading the participation agreement. This makes 
clear to the parties the seriousness of the proceeding and allows changes to be dis
cussed and made to the participation agreement. However, some collaborative family 
lawyers believe that if there is adequate assurance that legally sophisticated clients 
have read the agreement in advance, a reading of a summary document should suf
fice. In this case, the parties should sign both the agreement itself and the summary 
version.  

SECTION 8.02. MINUTES. Minutes should be prepared and distributed in 
a timely manner after each meeting by a designated collaborative lawyer.  

Comment 

The minutes should be comprehensive and document the items that were dis
cussed and any agreements reached. Editorial bias should be avoided. They should 
serve as a running record of unfinished assignments and documents still needed.  
Approval of the minutes should be an agenda item at each meeting.  

CHAPTER 9 

LEGAL DOCUMENTS AND PROCEEDINGS 

SECTION 9.01. FILING OF PETITION. The collaborative lawyer should 
explore the feasibility of filing a joint petition. The collaborative lawyer recognizes 
that ordinarily it is preferable for the parties to decide whether one or both should file 
the petition.  

Comment 

The collaborative lawyer recognizes that the joint petition option can be an 
early sign of cooperation between the parties and sends the right signal for future 
agreements. However, there may be situations in which a party may need to file 
before signing the participation agreement, such as to fix the venue or to prevent run-
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ning of limitations. Sometimes a party may decide that it is necessary to file to induce 
the other party to take action in finding a collaborative lawyer. In a prospective col
laborative matter, care should be taken that any unilateral filing itself is not done in 
such a manner or at such a time as to alienate the other party from consideration of the 
process.  

If the parties decide to file separate pleadings or one is already on file, the 
option of filing only an answer or an answer and counter-petition should be discussed.  
No collaborative lawyer, on a client's behalf, should nonsuit a petition that has only 
been answered without prior notice to the other participants to offer them the opportu
nity to file a counter-petition while the court retains jurisdiction.  

SECTION 9.02. NOTICE TO COURT. On signing the collaborative law 
participation agreement, if a court proceeding is pending or, if not, immediately on the 
filing of a court action, notice should be sent to the court that the matter is being han
dled as a collaborative matter. The collaborative lawyers should cooperate to insure 
that any required six- month status report or one-year joint motion for continuance and 
status report are timely filed.  

SECTION 9.03. TEMPORARY ORDERS. The collaborative lawyer recog
nizes the need for temporary orders in certain matters. If either party desires the entry 
of a temporary court order, the terms of this order are to be negotiated collaboratively, 
and the order is to be presented to the court as an agreed order.  

CHAPTER 10 

EXPERTS AND ADVISORS 

SECTION 10.01. JOINT ENGAGEMENT. Unless the parties agree other
wise, in a collaborative matter, a neutral expert or advisor is to be retained jointly and 
in writing. Except as provided in section 10.02, any report and related work papers of 
the expert or advisor, including all documents submitted to the expert or advisor, 
should be made equally available to the parties and the lawyers, whether the assistance 
was rendered for one or both parties.  

SECTION 10.02. NEUTRALITY. The collaborative lawyer should inform 
the neutral expert or advisor that he or she is being engaged jointly and should use care 
to avoid the appearance of bias. The neutral expert or advisor should be instructed to 
disclose any reason that may exist that could cause someone to question his or her im
partiality. Scope and terms of the engagement should be in writing, signed by the 
participants and the neutral expert or advisor. The neutral expert or advisor should be 
instructed to be available for discussion with one or both parties.
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SECTION 10.03. OTHER LEGAL OPINION. In a collaborative matter, it 
may become advisable to secure an opinion from another lawyer for the benefit of one 
or both parties. The engagement of this lawyer should be disclosed before the first con
sultation. If the opinion is sought by only one party, then the opinion given by that law
yer is not required to be disclosed to the other participants in the collaborative law 
process, as this would be subject to the lawyer-client privilege. Any lawyer offering 
an opinion should be given all information necessary to give informed advice, in
cluding the reports of the experts, advisors, and allied professionals whose services 
have been engaged in the collaborative matter. The lawyer should be privy to any 
information that a substitute collaborative or a subsequent litigation lawyer would 
have in rendering opinions. This section does not apply to a lawyer representing the 
client as cocounsel who signs the participation agreement.  

SECTION 10.04. EFFECT OF OPINION OR FINDING. The opinion or 
finding of a neutral expert or advisor in a collaborative matter is not binding on the 
parties, unless the parties agree in writing to be bound by such opinion or finding.  

SECTION 10.05. TESTIMONY BARRED. Should the dispute become a 
litigated matter, the expert or advisor may not testify, unless the parties and the expert 
or advisor agree in writing otherwise.  

SECTION 10.06. SURVEILLANCE. Neither the collaborative lawyer nor 
the client may directly or indirectly conduct surveillance or research into the other par
ty's activities during the collaborative matter. This prohibition extends to allowing the 
use of an investigator, detective, or other individual paid for or engaged by a third party.  

CHAPTER 11 

SETTLEMENT DOCUMENTS AND CLOSING 

SECTION 11.01. GOOD FAITH DRAFTING.  

(a) A collaborative lawyer should in good faith draft settlement documents 
and final court orders in a manner that honestly and completely reflects the parties' in
tentions.  

(b) A collaborative lawyer should not take advantage of a drafting mistake 
and should promptly notify the other lawyer of the mistake.  

SECTION 11.02. CLOSING. If feasible, the signing of the closing docu
ments should be done in a joint meeting. Any remaining issues between the parties 
should be resolved at this time. The parties should be encouraged to plan a concluding 
meeting which meets their needs.
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CHAPTER 12 

WITHDRAWAL AND TERMINATION 

SECTION 12.01. WITHDRAWAL. A collaborative lawyer, subject to the 
terms of engagement, may withdraw from a collaborative matter as in any other matter.  
The collaborative lawyer should assist the successor collaborative lawyer in becoming 
familiar with the matter.  

SECTION 12.02. SUCCEEDING ANOTHER COLLABORATIVE 
LAWYER. A collaborative lawyer who is succeeding another collaborative lawyer is 
expected to sign the collaborative law participation agreement. If this is not promptly 
done, the other party may terminate the collaborative matter.  

SECTION 12.03. TERMINATION OF THE PROCESS.  

(a) A collaborative lawyer should explain to the client that the collaborative 
law process is voluntary and may be terminated by the client at any time and for any 
reason.  

(b) A collaborative lawyer should seek to obtain authority in the employ
ment agreement to terminate the collaborative law process on behalf of the client, 
without giving a reason, if the lawyer discovers that the client has violated or proposes 
to violate the collaborative law participation agreement in a manner that would com
promise the integrity of the process.  

(c) The collaborative lawyers should seek to incorporate in the participation 
agreement authority to terminate the collaborative law process on behalf of their re
spective clients, without giving a reason, if the lawyer discovers that the client has 
violated or proposes to violate the collaborative law participation agreement in a man
ner that would compromise the integrity of the process.  

Comment 

During the course of the collaboration, a circumstance can occur in which the 
client refuses to honor commitments previously made yet invokes attorney-client priv
ilege to prohibit the collaborative lawyer from disclosing the violation. Under this cir
cumstance, withdrawal by the lawyer would be ineffective to protect the other 
participants, as well as the integrity of the process, because the client could retain a 
new collaborative lawyer who is unaware of the violation and thereby take unfair 
advantage. Absent contractual authorization to take this action, the collaborative law
yer may be ethically constrained from this guardianship role. As a practical matter, 
one should rarely, if ever, be required to make such declaration of termination,
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because the recalcitrant client, given the choice of declaring termination or having it 
done by counsel, would almost assuredly elect personally to make that declaration.  

SECTION 12.04. TRANSITION TO LITIGATION LAWYER. The collab
orative lawyer should assist the litigation lawyer in becoming familiar with the matter.  
The litigation lawyer may not be a lawyer in the same firm as the collaborative lawyer.  
The collaborative lawyer should cease further work on the matter once the litigation 
lawyer has accepted the matter. A collaborative lawyer approached to give an opinion 
in a collaborative matter in which he or she is not involved should do so only after con
firming that the other party has been given notice that the opinion has been sought. Un
less the parties agree in writing to the contrary, any lawyer who has been jointly 
engaged to give an opinion to both parties may not serve as the litigation lawyer for 
either party.  

CHAPTER 13 

MISCELLANEOUS PROVISIONS 

SECTION 13.01. INTERPRETATION. The advancement of the highest 
and noblest goals of furthering collaborative law as a preferred process of resolving 
family law matters should guide the interpretation of these protocols.  

SECTION 13.02. EFFECTIVE DATE. These protocols take effect on 
adoption by the Board of Trustees of the Collaborative Law Institute of Texas Inc.  
[Adopted by Trustees on January 21, 2005.]
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Texas Family Code Title 1-A, 

Chapter 15, Collaborative Family Law Act 

SUBCHAPTER A. APPLICATION AND CONSTRUCTION 

Sec. 15.001. POLICY. It is the policy of this state to encourage the peaceable 
resolution of disputes, with special consideration given to disputes involving the par
ent-child relationship, including disputes involving the conservatorship of, possession 
of or access to, and support of a child, and the early settlement of pending litigation 
through voluntary settlement procedures.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.002. CONFLICTS BETWEEN PROVISIONS. If a provision of this 
chapter conflicts with another provision of this code or another statute or rule of this 
state and the conflict cannot be reconciled, this chapter prevails.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.003. UNIFORMITY OF APPLICATION AND 
CONSTRUCTION. In applying and construing this chapter, consideration must be 
given to the need to promote uniformity of the law with respect to its subject matter 
among states that enact a collaborative law process Act for family law matters.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.004. RELATION TO ELECTRONIC SIGNATURES IN GLOBAL 
AND NATIONAL COMMERCE ACT. This chapter modifies, limits, and super
sedes the federal Electronic Signatures in Global and National Commerce Act (15 
U.S.C. Section 7001 et seq.) but does not modify, limit, or supersede Section 101(c) 
of that Act (15 U.S.C. Section 7001(c)), or authorize electronic delivery of any of the 
notices described in Section 103(b) of that Act (15 U.S.C. Section 7003(b)).  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

SUBCHAPTER B. GENERAL PROVISIONS 

Sec. 15.05 1. SHORT TITLE. This chapter may be cited as the Collaborative 
Family Law Act.
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Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.052. DEFINITIONS. In this chapter: 

(1) "Collaborative family law communication" means a statement made 
by a party or nonparty participant, whether oral or in a record, or verbal or nonverbal, 
that: 

(A) is made to conduct, participate in, continue, or reconvene a col
laborative family law process; and 

(B) occurs after the parties sign a collaborative family law participa
tion agreement and before the collaborative family law process is concluded.  

(2) "Collaborative family law participation agreement" means an agree
ment by persons to participate in a collaborative family law process.  

(3) "Collaborative family law matter" means a dispute, transaction, 
claim, problem, or issue for resolution that arises under Title 1 or 5 and that is 
described in a collaborative family law participation agreement. The term includes a 
dispute, claim, or issue in a proceeding.  

(4) "Collaborative family law process" means a procedure intended to 
resolve a collaborative family law matter without intervention by a tribunal in which 
parties: 

(A) sign a collaborative family law participation agreement; and 

(B) are represented by collaborative family law lawyers.  

(5) "Collaborative lawyer" means a lawyer who represents a party in a 
collaborative family law process.  

(6) "Law firm" means: 

(A) lawyers who practice law together in a partnership, professional 
corporation, sole proprietorship, limited liability company, or association; and 

(B) lawyers employed in a legal services organization or in the legal 
department of a corporation or other organization or of a government or governmental 
subdivision, agency, or instrumentality.  

(7) "Nonparty participant" means a person, including a collaborative 
lawyer, other than a party, who participates in a collaborative family law process.
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(8) "Party" means a person who signs a collaborative family law partici
pation agreement and whose consent is necessary to resolve a collaborative family 
law matter.  

(9) "Proceeding" means a judicial, administrative, arbitral, or other adju
dicative process before a tribunal, including related prehearing and posthearing 
motions, conferences, and discovery.  

(10) "Prospective party" means a person who discusses with a prospec
tive collaborative lawyer the possibility of signing a collaborative family law partici
pation agreement.  

(11) "Record" means information that is inscribed on a tangible medium 
or that is stored in an electronic. or other medium and is retrievable in perceivable 
form.  

(12) "Related to a collaborative family law matter" means a matter 
involving the same parties, transaction or occurrence, nucleus of operative fact, dis
pute, claim, or issue as the collaborative family law matter.  

(13) "Sign" means, with present intent to authenticate or adopt a record, 
to: 

(A) execute or adopt a tangible symbol; or 

(B) attach to or logically associate with the record an electronic sym
bol, sound, or process.  

(14) "Tribunal" means a court, arbitrator, administrative agency, or other 
body acting in an adjudicative capacity that, after presentation of evidence or legal 
argument, has jurisdiction to render a decision affecting a party's interests in a matter.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.053. APPLICABILITY. This chapter applies only to a matter arising 
under Title 1 or 5.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

SUBCHAPTER C. COLLABORATIVE FAMILY LAW PROCESS 

Sec. 15.101. REQUIREMENTS FOR COLLABORATIVE FAMILY LAW 
PARTICIPATION AGREEMENT.  

(a) A collaborative family law participation agreement must:
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(1) be in a record; 

(2) be signed by the parties; 

(3) state the parties' intent to resolve a collaborative family law matter 
through a collaborative family law process under this chapter; 

(4) describe the nature and scope of the collaborative family law matter; 

(5) identify the collaborative lawyer who represents each party in the 
collaborative family law process; and 

(6) contain a statement by each collaborative lawyer confirming the law
yer's representation of a party in the collaborative family law process.  

(b) A collaborative family law participation agreement must include provi
sions for: 

(1) suspending tribunal intervention in the collaborative family law mat
ter while the parties are using the collaborative family law process; and 

(2) unless otherwise agreed in writing, jointly engaging any profession
als, experts, or advisors serving in a neutral capacity.  

(c) Parties may agree to include in a collaborative family law participation 
agreement additional provisions not inconsistent with this chapter.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.102. BEGINNING AND CONCLUDING COLLABORATIVE 
FAMILY LAW PROCESS.  

(a) A collaborative family law process begins when the parties sign a collabo
rative family law participation agreement.  

(b) A tribunal may not order a party to participate in a collaborative family 
law process over that party's objection.  

(c) A collaborative family law process is concluded by: 

(1) resolution of a collaborative family law matter as evidenced by a 
signed record; 

(2) resolution of a part of a collaborative family law matter, evidenced 
by a signed record, in which the parties agree that the remaining parts of the matter 
will not be resolved in the process; or
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(3) termination of the process under Subsection (d).  

(d) A collaborative family law process terminates: 

(1) when a party gives notice to other parties in a record that the process 
is ended; 

(2) when a party: 

(A) begins a proceeding related to a collaborative family law matter 
without the agreement of all parties; or 

(B) in a pending proceeding related to the matter: 

(i) without the agreement of all parties, initiates a pleading, 
motion, or request for a conference with the tribunal; 

(ii) initiates an order to show cause or requests that the proceed
ing be put on the tribunal's active calendar; or 

(iii) takes similar action requiring notice to be sent to the par
ties; or 

(3) except as otherwise provided by Subsection (g), when a party dis
charges a collaborative lawyer or a collaborative lawyer withdraws from further rep
resentation of a party.  

(e) A party's collaborative lawyer shall give prompt notice in a record to all 
other parties of the collaborative lawyer's discharge or withdrawal.  

(f) A party may terminate a collaborative family law process with or without 
cause.  

(g) Notwithstanding the discharge or withdrawal of a collaborative lawyer, a 
collaborative family law process continues if, not later than the 30th day after the date 
the notice of the collaborative lawyer's discharge or withdrawal required by Subsec
tion (e) is sent to the parties: 

(1) the unrepresented party engages a successor collaborative lawyer; 
and 

(2) in a signed record: 

(A) the parties consent to continue the process by reaffirming the 
collaborative family law participation agreement;
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(B) the agreement is amended to identify the successor collaborative 
lawyer; and 

(C) the successor collaborative lawyer confirms the lawyer's repre
sentation of a party in the collaborative process.  

(h) A collaborative family law process does not conclude if, with the consent 
of the parties to a signed record resolving all or part of the collaborative matter, a 
party requests a tribunal to approve a resolution of the collaborative family law matter 
or any part of that matter as evidenced by a signed record.  

(i) A collaborative family law participation agreement may provide additional 
methods of concluding a collaborative family law process.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.103. PROCEEDINGS PENDING BEFORE TRIBUNAL; STATUS 
REPORT.  

(a) The parties to a proceeding pending before a tribunal may sign a collabora
tive family law participation agreement to seek to resolve a collaborative family law 
matter related to the proceeding. The parties shall file promptly with the tribunal a 
notice of the agreement after the agreement is signed. Subject to Subsection (c) and 
Sections 15.104 and 15.105, the filing operates as a stay of the proceeding 

(b) A tribunal that is notified, not later than the 30th day before the date of a 
proceeding, that the parties are using the collaborative family law process to attempt 
to settle a collaborative family law matter may not, until a party notifies the tribunal 
that the collaborative family law process did not result in a settlement: 

(1) set a proceeding or a hearing in the collaborative family law matter; 

(2) impose discovery deadlines; 

(3) require compliance with scheduling orders; or 

(4) dismiss the proceeding.  

(c) The parties shall notify the tribunal in a pending proceeding if the collabo
rative family law process results in a settlement. If the collaborative family law pro
cess does not result in a settlement, the parties shall file a status report: 

(1) not later than the 180th day after the date the collaborative family law 
participation agreement was signed or, if the proceeding was filed by agreement after 
the collaborative family law participation agreement was signed, not later than the 
180th day after the date the proceeding was filed; and
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(2) on or before the first anniversary of the date the collaborative family 
law participation agreement was signed or, if the proceeding was filed by agreement 
after the collaborative family law participation agreement was signed, on or before the 
first anniversary of the date the proceeding was filed, accompanied by a motion for 
continuance.  

(d) The tribunal shall grant a motion for continuance filed under Subsection 
(c)(2) if the status report indicates that the parties desire to continue to use the collab
orative family law process.  

(e) If the collaborative family law process does not result in a settlement on or 
before the second anniversary of the date the proceeding was filed, the tribunal may: 

(1) set the proceeding for trial on the regular docket; or 

(2) dismiss the proceeding without prejudice.  

(f) Each party shall file promptly with the tribunal notice in a record when a 
collaborative family law process concludes. The stay of the proceeding under Sub
section (a) is lifted when the notice is filed. The notice may not specify any reason 
for termination of the process.  

(g) A tribunal in which a proceeding is stayed under Subsection (a) may 
require the parties and collaborative lawyers to provide a status report on the collabo
rative family law process and the proceeding. A status report: 

(1) may include only information on whether the process is ongoing or 
concluded; and 

(2) may not include a report, assessment, evaluation, recommendation, 
finding, or other communication regarding a collaborative family law process or col
laborative family law matter.  

(h) A tribunal may not consider a communication made in violation of Sub
section (g).  

(i) A tribunal shall provide parties notice and an opportunity to be heard 
before dismissing a proceeding based on delay or failure to prosecute in which a 
notice of collaborative family law process is filed.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.104. EMERGENCY ORDER. During a collaborative family law pro
cess, a tribunal may issue an emergency order to protect the health, safety, welfare, or 
interest of a party or a family, as defined by Section 71.003. If the emergency order is
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granted without the agreement of all parties, the granting of the order terminates the 
collaborative process.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.105. EFFECT OF WRITTEN SETTLEMENT AGREEMENT.  

(a) A settlement agreement under this chapter is enforceable in the same man
ner as a written settlement agreement under Section 154.071, Civil Practice and Rem
edies Code.  

(b) Notwithstanding Rule 11, Texas Rules of Civil Procedure, or another rule 
or law, a party is entitled to judgment on a collaborative family law settlement agree
ment if the agreement: 

(1) provides, in a prominently displayed statement that is in boldfaced 
type, capitalized, or underlined, that the agreement is not subject to revocation; and 

(2) is signed by each party to the agreement and the collaborative lawyer 
of each party.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.106. DISQUALIFICATION OF COLLABORATIVE LAWYER 
AND LAWYERS IN ASSOCIATED LAW FIRM; EXCEPTION.  

(a) In this section, "family" has the meaning assigned by Section 71.003.  

(b) Except as provided by Subsection (d), a collaborative lawyer is disquali
fied from appearing before a tribunal to represent a party in a proceeding related to the 
collaborative family law matter regardless of whether the collaborative lawyer is rep
resenting the party for a fee.  

(c) Except as provided by Subsection (d) and Sections 15.107 and 15.108, a 
lawyer in a law firm with which the collaborative lawyer is associated is disqualified 
from appearing before a tribunal to represent a party in a proceeding related to the col
laborative family law matter if the collaborative lawyer is disqualified from doing so 
under Subsection (b).  

(d) A collaborative lawyer or a lawyer in a law firm with which the collabora
tive lawyer is associated may represent a party: 

(1) to request a tribunal to approve an agreement resulting from the col
laborative family law process; or
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(2) to seek or defend an emergency order to protect the health, safety, 
welfare, or interest of a party or a family if a successor lawyer is not immediately 
available to represent that party.  

(e) The exception prescribed by Subsection (d) does not apply after the party 
is represented by a successor lawyer or reasonable measures are taken to protect the 
health, safety, welfare, or interest of that party or family.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.107. EXCEPTION FROM DISQUALIFICATION FOR REPRESEN
TATION OF LOW-INCOME PARTIES. After a collaborative family law process 
concludes, another lawyer in a law firm with which a collaborative lawyer disquali
fied under Section 15.106(b) is associated may represent a party without a fee in the 
collaborative family law matter or a matter related to the collaborative family law 
matter if: 

(1) the party has an annual income that qualifies the party for free legal 
representation under the criteria established by the law firm for free legal representa
tion; 

(2) the collaborative family law participation agreement authorizes'that 
representation; and 

(3) the collaborative lawyer is isolated from any participation in the col
laborative family law matter or a matter related to the collaborative family law matter 
through procedures within the law firm that are reasonably calculated to isolate the 
collaborative lawyer from such participation.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.108. GOVERNMENTAL ENTITY AS PARTY.  

(a) In this section, "governmental entity" has the meaning assigned by Section 
101.014.  

(b) The disqualification prescribed by Section 15.106(b) applies to a collabo
rative lawyer representing a party that is a governmental entity.  

(c) After a collaborative family law process concludes, another lawyer in a 
law firm with which the collaborative lawyer is associated may represent a govern
mental entity in the collaborative family law matter or a matter related to the collabo
rative family law matter if:
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(1) the collaborative family law participation agreement authorizes that 
representation; and 

(2) the collaborative lawyer is isolated from any participation in the col
laborative family law matter or a matter related to the collaborative family law matter 
through procedures within the law firm that are reasonably calculated to isolate the 
collaborative lawyer from such participation.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.109. DISCLOSURE OF INFORMATION.  

(a) Except as provided by law other than this chapter, during the collaborative 
family law process, on the request of another party, a party shall make timely, full, 
candid, and informal disclosure of information related to the collaborative matter 
without formal discovery. A party shall update promptly any previously disclosed 
information that has materially changed.  

(b) The parties may define the scope of the disclosure under Subsection (a) 
during the collaborative family law process.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.110. STANDARDS OF PROFESSIONAL RESPONSIBILITY AND 
MANDATORY REPORTING NOT AFFECTED. This chapter does not affect: 

(1) the professional responsibility obligations and standards applicable to 
a lawyer or other licensed professional; or 

(2) the obligation of a person under other law to report abuse or neglect, 
abandonment, or exploitation of a child or adult.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.111. INFORMED CONSENT. Before a prospective party signs a 
collaborative family law participation agreement, a prospective collaborative lawyer 
must: 

(1) assess with the prospective party factors the lawyer reasonably 
believes relate to whether a collaborative family law process is appropriate for the 
prospective party's matter; 

(2) provide the prospective party with information that the lawyer rea
sonably believes is sufficient for the prospective party to make an informed decision 
about the material benefits and risks of a collaborative family law process as com-
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pared to the material benefits and risks of other reasonably available alternatives for 
resolving the proposed collaborative matter, including litigation, mediation, arbitra
tion, or expert evaluation; and 

(3) advise the prospective party that: 

(A) after signing an agreement, if a party initiates a proceeding or 
seeks tribunal intervention in a pending proceeding related to the collaborative family 
law matter, the collaborative family law process terminates; 

(B) participation in a collaborative family law process is voluntary 
and any party has the right to terminate unilaterally a collaborative family law process 
with or without cause; and 

(C) the collaborative lawyer and any lawyer in a law firm with which 
the collaborative lawyer is associated may not appear before a tribunal to represent a 
party in a proceeding related to the collaborative family law matter, except as autho
rized by Section 15.106(d), 15.107, or 15.108(c).  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.112. FAMILY VIOLENCE.  

(a) In this section: 

(1) "Dating relationship" has the meaning assigned by Section 
71.0021(b).  

(2) "Family violence" has the meaning assigned by Section 71.004.  

(3) "Household" has the meaning assigned by -Section 71.005.  

(4) "Member of a household" has the meaning assigned by Section 
71.006.  

(b) Before a prospective party signs a collaborative family law participation 
agreement in a collaborative family law matter in which another prospective party is a 
member of the prospective party's family or household or with whom the prospective 
party has or has had a dating relationship, a prospective collaborative lawyer must 
make reasonable inquiry regarding whether the prospective party has a history of fam
ily violence with the other prospective party.  

(c) If a collaborative lawyer reasonably believes that the party the lawyer rep
resents, or the prospective party with whom the collaborative lawyer consults, as
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applicable, has a history of family violence with another party or prospective party, 
the lawyer may not begin or continue a collaborative family law process unless: 

(1) the party or prospective party requests beginning or continuing a pro
cess; and 

(2) the collaborative lawyer or prospective collaborative lawyer deter
mines with the party or prospective party what, if any, reasonable steps could be taken 
to address the concerns regarding family violence.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.113. CONFIDENTIALITY OF COLLABORATIVE FAMILY LAW 
COMMUNICATION.  

(a) A collaborative family law communication is confidential to the extent 
agreed to by the parties in a signed record or as provided by law other than this chap
ter.  

(b) If the parties agree in a signed record, the conduct and demeanor of the 
parties and nonparty participants, including their collaborative lawyers, are confiden
tial.  

(c) If the parties agree in a signed record, communications related to the col
laborative family law matter occurring before the signing of the collaborative family 
law participation agreement are confidential.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.114. PRIVILEGE AGAINST DISCLOSURE OF COLLABORA
TIVE FAMILY LAW COMMUNICATION.  

(a) Except as provided by Section 15.115, a collaborative family law commu
nication, whether made before or after the institution of a proceeding, is privileged 
and not subject to disclosure and may not be used as evidence against a party or non
party participant in a proceeding.  

(b) Any record of a collaborative family law communication is privileged, and 
neither the parties nor the nonparty participants may be required to testify in a pro
ceeding related to or arising out of the collaborative family law matter or be subject to 
a process requiring disclosure of privileged information or data related to the collabo
rative matter.  

(c) An oral communication or written material used in or made a part of a col
laborative family law process is admissible or discoverable if it is admissible or dis
coverable independent of the collaborative family law process.
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(d) If this section conflicts with other legal requirements for disclosure of 
communications, records, or materials, the issue of privilege may be presented to the 
tribunal having jurisdiction of the proceeding to determine, in camera, whether the 
facts, circumstances, and context of the communications or materials sought to be dis
closed warrant a protective order of the tribunal or whether the communications or 
materials are subject to disclosure. The presentation of the issue of privilege under 
this subsection does not constitute a termination of the collaborative family law pro
cess under Section 15.102(d)(2)(B).  

(e) A party or nonparty participant may disclose privileged collaborative fam
ily law communications to a party's successor counsel, subject to the terms of confi
dentiality in the collaborative family law participation agreement. Collaborative 
family law communications disclosed under this subsection remain privileged.  

(f) A person who makes a disclosure or representation about a collaborative 
family law communication that prejudices the rights of a party or nonparty participant 
in a proceeding may not assert a privilege under this section. The restriction provided 
by this subsection applies only to the extent necessary for the person prejudiced to 
respond to the disclosure or representation.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.115. LIMITS OF PRIVILEGE.  

(a) The privilege prescribed by Section 15.114 does not apply to a collabora
tive family law communication that is: 

(1) in an agreement resulting from the collaborative family law process, 
evidenced in a record signed by all parties to the agreement; 

(2) subject to an express waiver of the privilege in a record or orally 
during a proceeding if the waiver is made by all parties and nonparty participants; 

(3) available to the public under Chapter 552, Government Code, or 
made during a session of a collaborative family law process that is open, or is required 
by law to be open, to the public; 

(4) a threat or statement of a plan to inflict bodily injury or commit a 
crime of violence; 

(5) a disclosure of a plan to commit or attempt to commit a crime, or 
conceal an ongoing crime or ongoing criminal activity; 

(6) a disclosure in a report of:
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(A) suspected abuse or neglect of a child to an appropriate agency 
under Subchapter B, Chapter 261, or in a proceeding regarding the abuse or neglect of 
a child, except that evidence may be excluded in the case of communications between 
an attorney and client under Subchapter C, Chapter 261; or 

(B) abuse, neglect, or exploitation of an elderly or disabled person to 
an appropriate agency under Subchapter B, Chapter 48, Human Resources Code; or 

(7) sought or offered to prove or disprove: 

(A) a claim or complaint of professional misconduct or malpractice 
arising from or related to a collaborative family law process; 

(B) an allegation that the settlement agreement was procured by 
fraud, duress, coercion, or other dishonest means or that terms of the settlement agree
ment are illegal; 

(C) the necessity and reasonableness of attorney's fees and related 
expenses incurred during a collaborative family law process or to challenge or defend 
the enforceability of the collaborative family law settlement agreement; or 

(D) a claim against a third person who did not participate in the col
laborative family law process.  

(b) If a collaborative family law communication is subject to an exception 
under Subsection (a), only the part of the communication necessary for the application 
of the exception may be disclosed or admitted.  

(c) The disclosure or admission of evidence excepted from the privilege under 
Subsection (a) does not make the evidence or any other collaborative family law com
munication discoverable or admissible for any other purpose.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.  

Sec. 15.116. AUTHORITY OF TRIBUNAL IN CASE OF 
NONCOMPLIANCE.  

(a) Notwithstanding that an agreement fails to meet the requirements of Sec
tion 15.101 or that a lawyer has failed to comply with Section 15.111 or 15.112, a tri
bunal may find that the parties intended to enter into a collaborative family law 
participation agreement if the parties: 

(1) signed a record indicating an intent to enter into a collaborative fam
ily law participation agreement; and
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(2) reasonably believed the parties were participating in a collaborative 
family law process.  

(b) If a tribunal makes the findings specified in Subsection (a) and determines 
that the interests of justice require the following action, the tribunal may: 

(1) enforce an agreement evidenced by a record resulting from the pro
cess in which the parties participated; 

(2) apply the disqualification provisions of Sections 15.106, 15.107, and 
15.108; and 

(3) apply the collaborative family law privilege under Section 15.114.  

Added by Acts 2011, 82nd Leg., R.S., Ch. 1048, Sec. 1, eff. September 1, 
2011.
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Collaborative Law-Start to Finish covers both the nuts and bolts and the 

philosophical underpinnings of collaborative law as it is practiced in 

Texas. It is helpful not just for attorneys, mental health professionals, 
and financial professionals who want to add collaborative law to their 

practices, but also for experienced collaborative professionals who 

want to see the latest thinking about the practice of collaborative law.  

Fifteen outstanding Texas practitioners have collaborated to produce this remarkable book, 
skillfully collecting their practical wisdom and expertise in a great guide to collaborative prac
tice, including a collection of invaluable forms to assist the practitioner-from start to finish.  
I recommend this book highly.  

-Stuart Webb, founder of collaborative law and coauthor of 

The Collaborative Way to Divorce 

Collaborative Lan-Start to Finish harvests the considerable wisdom and experience of Texas 

lawyers and their colleagues who have learned best practices by wrestling with the model over 
time on cases involving challenging clients and difficult issues. Full of practical tips and pro
viding detailed road maps, protocols, and forms, this book offers riches for both the beginner 
and the experienced collaborative professional.  

-Pauline H. Tesler, cofounder and first president, International Academy 

of Collaborative Professionals 

Written by some of the best collaborative professionals in Texas, Collaborative Law-Start to 
Finish is a must-have for any law library. This treatise delves into collaborative practice, from 
redefining each case's focus from the courthouse to the identified interests of the individual 
clients. From practical pointers to detailed forms, the book truly provides a road map for any 
collaborative case.  

-Harry L. Tindall, chair, Drafting Committee, Uniform Collaborative Law Act 

im M. Munsinger practices collaborative 

law in San Antonio, Texas. She is also a 

writer who believes that collaborative law is 

a groundbreaking concept that deserves to be shared 

with a wider audience. She hopes this book will help' 

accomplish that goal.  
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