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benchmarks

The Texas Real Estate.  
Confidence Index 
By James H. Leigh 

hen was the last time you wondered if your colleagues 

or competitors felt the same as you do about market 
conditions in your area? Have you wondered if condi

tions in other Texas cities and regions are heating up? Or cooling 
down? What do people in other segments of the Texas real estate 
industry think is going to happen in coming months? Do lenders 
see good times ahead? What about builders? Commercial 
Realtors? 

If you are both concerned and curious about what lies ahead, 
participation in the recently established Texas Real Estate 
Confidence Index (TRECI) is for you. TRECI is a quarterly index 
developed from expert panelist assessments of how the real estate 
industry has been faring both geographically and in different 
industry segments. It also reveals what panelists expect to be the 
real estate climate in the coming quarter.  

The aim of TRECI is to provide ongoing information to the 
real estate industry about future economic activity so that 
industry professionals can anticipate changes and respond accord
ingly. Regular information on expected economic activity from 
the major local real estate segments might even help minimize 
extreme demand-supply imbalances in the future.  

You probably have heard news reports about the Conference 
Board's latest numbers regarding consumer confidence. The 
University of Michigan's Survey Research Center also regularly 
collects data on consumer confidence and receives widespread 
media coverage. The TRECI is geared to complement those

indices by providing Texas-based quarterly expert assessments 
of expectations about the local real estate market from the 
perspective of those actually working in the industry. It is not 
intended to serve as a substitute for either of the two consumer
based indices.  

Benefits of Panel Participation 
TRECI expert panelists have all agreed to spend five or ten 

minutes a quarter providing their input. In exchange for partici
pation, individuals are sent a copy of Real Estate Center confi
dence-related news releases at the time they are sent to the 
media. This advance notification provides panelists with an 
opportunity to scrutinize the results before the public does and 
fine tune plans for the quarter. In addition, participants receive 
a certificate suitable for framing each year they serve on a panel.  

The goal is for individuals to provide regular, ongoing input 
about their marketplace in a quick and easy manner.  

The following expert panels are now in operation: residential 
Realtors, commercial Realtors, home builders and mortgage 
bankers. Commercial bankers will be added in the near future, 
and we are considering adding panels to cover developers and 
commercial construction. This assumes suitable co-sponsors 
can be identified and recruited. Your suggestions or contacts are 
greatly appreciated. Simply drop the author an e-mail at 
j-leigh@tamu.edu or panels@recenter.tamu.edu, or call him at 
979-845-5893.  

Questions Asked Panelists 
Only six questions have to be answered. Panelists merely 

check the appropriate multiple choice answer to each of these 
questions.  

eHow do you rate the level of business activity in your line 
of work during the preceding three months? 
How does this level compare to what you experienced 
during the immediately preceding three months? 
How does iteompare to this same three-month period last 
year? 
What do you expect will be the level of business activity 
in your line of work in the coming three months compared 
to the immediately preceding three-month period? 
How about' orqpared to this same time period last year? 

* What do ycu, think will happen to the housing market in 
Texas in the coming quarter? 

Invitation to Participate 
Quarterly data collection allows panelists to have a full 

month immediately prior to the start of the quarter to complete 
their surveys.  

Panelists have the option of either replying to the e-mail with 
their completed responses or, preferably, of providing answers 
on the private section of the Real Estate Center website.  

We would like very much like to have a larger number of 
panelists - especially on the builder and mortgage banker panels 
- from all areas of the state so that we can provide results for 
other cities and regions now lumped into the "other area" 
category. Because TRECI provides comparative information 
about different parts of the state, we hope you will consider 
participating.  

How To Sign On 
Becoming a member of one of the TRECI expert panels is easy.  

Just complete a short on-line questionnaire in the private section 
of the Real Estate Center website at http://recenter. tamu.edu/ 
panels. If you do not have Internet access and wish to participate, 
you can send an e-mail to panels@recenter.tamu.edu request
ing a copy of the new panel member questionnaire. Alterna
tively, you can send us a fax request at 979-845-0460.  

(Continued on p. 27)
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In the early part 01 the 20th Century, downtowns were 
the bustling hubs of city life and centers of retail and 

office activity. Merchants often lived in apartments 
above their shops, and other residential buildings were 

an integral part of the downtown landscape. Over time, 
businesses moved away from city centers, and 

downtowns declined as retail and housing centers 
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Downtown Housing Units Completed Since 1990
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source: Real Estate Center at Texas A&M University

ut downtown housing is making a 
comeback. More than 13,000 housing 

L4units were completed in downtown 
areas of the state's largest cities during the 
1990s. The majority of current developments 
are rental units, but roughly 10 percent of 
projects in major cities are for sale.  

According to market surveys by Central 
Dallas Association and Downtown Houston 
Management District, the primary market 
for downtown housing is college-educated 
people age 35 and younger who earn more 
than $35,000 per year. Surveys show that the 
median income of downtown residents is 
more than $88,000 in Dallas and $68,750 in

City Units 

Austin 167 

Dallas 8,603 

Fort Worth 1,182 

Galveston 78 

Houston 2,093 

Lubbock 14 

San Antonio 443 

Tyler 27 

Waco 32

Downtown Condominium and Townhome Units 

Units 
Completed Under 
Since 1990 Construction Proposed 

Austin 77 13 191 

Dallas 495 221 248 

Fort Worth 18 58 84 

Houston 554 134 492 

San Antonio 53 0 0 

Source: Real Estate Center at Texas A&M University

three-bedroom, modern row houses priced from $250,000 to 
$525,000. Units range in size from 1,800 to 3,500 square feet and 
feature 10- and 12-foot ceilings, hardwood floors, gas cooktops 

and attached two-car garages. All 
homes have been sold.  

Summit Ruins at Seventh is a 
new seven-story luxury condo
minium building in Fort Worth 
with units priced from $525,000 
to $1 million. The two- to four
bedroom, 3,700- to 4,200-square
foot condominiums feature two 
floors, underground parking and 
rooftop gardens with a view of 
downtown and the Trinity River.  

CONVERSION OF HOUSTON'S historic 
Rice Hotel (left) into loft apartments 
benefitted from the city's 
implementation of a tax increment 
reinvestment zone, which defrayed 
substantial development costs.  
(Above) A sidewalk caf6 adds to the 
neighborhood's ambiance.  
(Facing page) Project developer Randall 
Davis in the hotel before renovation 
began.  
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Houston. Thirty-nine percent of downtown Dallas resi
dents make more than $100,000 per year, while 27.6 
percent of downtown Houston residents fall into that 
income range. This degree of affluence has led to a 
demand for high-quality residential products with eas
ily accessible entertainment, restaurants and offices.  

Major developers and home builders are involved in 
developing new townhouse projects downtown. Perry 
Homes has completed a large townhouse project in 
midtown Houston with more construction planned.  
The firm also developed the Remington Place town
homes at Belknap and Lexington in downtown Fort 
Worth. These 2,100- to 2,900-square-foot townhomes 
sell for roughly $250,000 to $290,000 and provide 
gated security.  

In addition to new townhouse construction, some 
historic downtown buildings are being used as condo
miniums. Beaconsfield in downtown Houston is a prime 
example of such a project. This luxury residential com
plex originally opened in 1911.  

ndominium units in the refurbished building range from 
to 2,300 square feet and have amenities such as high 

gs, brass hardware, fireplaces and custom mantels. The 
lex provides a doorman, gated parking and 24-hour con
service.  
SHomes of Thomas Court project in the State Thomas 

ric District in downtown Dallas consists of 25 two- and



Downtown Houston Condominium or For-Sale Projects 

Project Name Address Price Range 

2016 Main 2016 Main $50,000-500,000+ 
The Keystone 1120 Texas Avenue 100,000-400,000+ 
Bayou Lofts 915 Franklin 90,000-400,000+ 
Beaconsfield 1700 Main 160,000-300,000+ 
Hermann Lofts 204 Travis 80,000-300,000 
220 Main 220 Main 160,000-210,000+ 

Source: Houston Downtown Management District 

arge cities are not the only ones experiencing a boom in 
downtown housing. In Denton and San Angelo, the second 
or upper floors of some small commercial buildings in the 

Main Street areas are being converted to residential lofts. Ac
cording to Denton's Main Street project, 27 such apartments 
exist downtown. Most buildings house one to four units, al
though a developer is working on a six-unit rehabilitation 
project and plans a 20-unit new construction project.  

San Angelo, too, is seeing increased interest in downtown 
residential development. The Cactus Hotel in downtown San 
Angelo includes several apartments, and investors have pur
chased an old rooming house on South Oakes Street to convert 
to residential units.  

In Wichita Falls, a 29-unit condominium project called 
Richmond Condominiums is in the works. The condos are 
expected to sell for about $70 per square foot with floor 
plans ranging from 624-square-foot one-bedroom units to 
1,800-square-foot two-bedroom units. One major selling 
point: the 59 covered parking spaces adjacent to the 
building. This $1.1 million project was self-financed by 
the developer.  

Financing is proving to be a major stumbling block for 
downtown residential projects, primarily because these 
types of developments are viewed as experimental ven
tures with no guarantee of success in many cities. Conse
quently, many building conversions are self-financed, 
especially in smaller cities. A Texas A&M University 
professor who renovated a downtown Bryan building to 
include office and residential space agrees that lack of 
available financing is a major growth inhibitor in the 
downtown housing market.  

Most cities advertise federal and local financial incen
tives to develop downtown housing, including loans, tax

credits, tax abatement and infrastructure and parking develop
ment. In some cases, these incentives reduce the cost of the 
project, but in other cases, the red tape associated with the 
incentives, along with development restrictions, negates the 
benefits.  

For developers and investors trying to select a suitable site 
for a downtown housing project, the "livability" of the down
town area poses the greatest challenge. Residents must feel 
that safety and cleanliness issues are adequately addressed.  
Areas dominated by low-income housing and social service 
agencies may have greater difficulty attracting market-rate 
development. Lack of conveniences such as grocery and dis
count stores may also be an issue. The best site is located in 
an area of downtown that has an active day and night life and 
is perceived as safe.  

Construction of downtown housing is expected to remain 
strong across the state. The majority of for-sale projects are at 
the high end of the price scale, and prices are expected to 
remain high as the availability of easily converted buildings 
shrinks. Approximately 6,000 downtown housing units are 
currently proposed statewide, 17 percent of which are ex
pected to be for sale.  

For more information, order Center technical report 1351, 
Downtown Texas Housing. See the order form on page 28.4 

Evans is a research associate and Spillette is a graduate research assistant 
with the Real Estate Center at Texas A&M University.

TENANTS OF THE HOUSTON HOUSE apartments on 
the south end of downtown Houston are about 60 

percent young singles. "Empty nester" couples choosing 
to downsize their housing or using their apartments as 

second homes to take advantage of downtown 
attractions make up the rest.
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I The continuing 
economic prosperity 
bringing renewed growth 

to cities nationwide has 
spawned intense 
debate over how and 
where growth should 
occur. At the forefront of 
the discussion is "smart 
growth ," an approach 

that redirects new 
development to areas 
that can best 
accommodate it, using 
zoning controls and 
incentives such as tax 
rebates. While smart 
growth has generated 
enthusiasm within the 
planning and public 
policy arenas, 
opponents argue 
that smart growth 
policies are no solution 
for the problems of 
congestion, pollution 
and high-cost public 
services associated 
with urban sprawl.  

efore the age of automo
biles, cities were compact.  
Limited transportation 

options meant people lived close 
to where they worked and traded.  
But in the 1950s, suburbs blos
somed, and cities expanded be
yond the old trolley-car lines.  
Since then, cities have been de
signed around automobile access 
and are much more spread out 
than in the past.  

In Texas' larger metropolitan 
areas, outlying counties are the 
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ones most affected by urban spread. The table below highlights 
1990-98 increases in population density in the non-central 
counties of several metropolitan statistical areas (MSAs). In light 
of this rapid urbanization, it is no wonder that many long-time 
residents of these areas are concerned about sprawl.  

Cities are limited in the extent to which they can control 
growth because much growth occurs outside their legal jurisdic

Population per Square Mile 1

tions. Because of this, efforts to control growth traditionally 
have been waged by small towns and suburbs on the edges of large 
cities. Most of these efforts have been not-in-my-back-yard
inspired attempts to relocate growth into neighboring areas.  
Instead of controlling growth, such initiatives actually have 
increased the scope of urban sprawl.  

Proponents' Perspectives 
Smart growth tries to shape growth instead of shutting it 

down altogether. Areas where little or no development is desired 
are identified, and zoning and other controls are used to 
discourage construction in those places. Conversely, develop
ment incentives like tax rebates and expedited approval are used 
to encourage growth in areas where infill and higher density 
development could best be accommodated.  

Smart growth programs sometimes are used to further the 
goals of "new urbanism," which views high-density, diverse 
urban neighborhoods as the best way to house the growing 
population of the country. New urbanist neighborhoods 
typically consist of structures on small lots and incorporate 
commercial and employment centers. They are pedestrian ori
ented, with sidewalks, short blocks, narrow streets and few 
parking areas to discourage automobile use. Public transit is 
close by.  

By encouraging this type of development within cities, new 
urbanists hope to relieve the pressure on outlying areas, where 
they assert growth threatens environmental resources, requires 
costly extension of public services and necessitates long-dis
tance commuting. They envision mass transit systems supplant
ing the need for extensive highways and parking facilities in 
metropolitan areas.  

Smart Growth in Action 
Portland, Oregon. Portland is considered a Mecca for smart 

growth. When the city began to grow in the 1970s, citizens were 
afraid it would become a smog-ridden metropolis like Los 
Angeles. In 1973, the city established an urban growth boundary 
surrounding the city's core in an attempt to leave woodland and 
farms untouched. A regional authority exercises regulatory 
powers to limit development outside this boundary. At the time, 
land within the boundary was predicted to be adequate for 20 
years of growth. The city has since added 1.7 million people.  
Consequently, the boundary will be extended to include an

Percentage 
MSA-County 1990 1998 Change_ 

Austin 
Travis 582.6 718.2 23.3 
Bastrop 43.1 56.7 31.6 
Hays 96.8 130.6 34.9 
Caldwell 48.4 59.5 22.9 
Williamson 124.1 199.1 60.4 

Dallas 
Dallas 2105.7 2330.8 10.7 
Collin 311.5 505.8 62.4 
Denton 307.9 432.2 40.4 
Ellis 90.6 110.3 21.7 
Henderson 67 78.6 1 7.3 
Hunt 76.5 84.3 10.2 
Kaufman 66.4 83.6 25.9 
Rockwall 198.8 288.6 45.2 

Fort Worth 
Tarrant 1355.1 1569.5 15.8 
Hood 68.7 88.2 28.4 
Johnson 133.2 162.0 21.6 
Parker 71 .7 90.7 26.5 

Houston 
Harris 1630.0 1854.3 13.8 
Chambers 33.5 39.6 18.2 
Fort Bend 257.6 386.1 49.9 
Liberty 45.5 56.1 23.3 
Montgomery 174.5 260.3 49.2 
Waller 45.5 53.0 16.5 

San Antonio 
Bexar 950.7 1085.1 14.1 
Comal 92.3 130.7 41.6 
Guadalupe 91.2 113.2 24.1 

Source: U.S. Census Bureau

"NEW URBANISM" advocates 
filling existing undeveloped areas 
downtown with housing to create 
high-density, diverse, pedestrian

oriented urban neighborhoods.
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additional 4,500 acres in an effort to offset the rapidly rising cost 
of housing.  

Atlanta, Georgia. In spring 1999, the state of Georgia passed 
the Regional Transportation Act, giving a special agency headed 
by the governor vast power over what happens in the sprawling 
Atlanta metropolis. The gover
nor, who campaigned against 
urban sprawl during the recent 
election, wants the authority to 
bring the city into compliance 
with the national Clean Air Act.  
The city's air quality problems 
stem not from industry but from 
automobiles. The average daily 
commute is 35 miles, which 
ranks first in the nation. At
lanta, like Houston, is under a 
mandate from the Environmen
tal Protection Agency to come 
up with a plan for compliance.  
Until then, no federal money 
can be spent on new highways.  
(See the January 2000 issue of 
Tierra Grande.) 

Austin. Austin is one of the 
Texas cities that has developed 
and implemented a smart 
growth program, primarily for 
protecting water supplies and 
other sensitive environmental 
areas. The program focuses on 
areas within the city's jurisdic
tion. The city introduced a tra- E orts i 
ditional neighborhood district 
into its zoning ordinance, al
lowing for developments inte- grow thtr 
grating shopping, service and 
recreation within walking dis
tance of residential areas. As an 
incentive, parkland dedication 
fees and the city's development 
code do not apply within the 
zoning district. The ordinance sm all 
requires 20 percent of the land 
be set aside for open space.  

In 1999, Austin adopted the suburE 
Smart Growth Matrix and In
centives program. The matrix is 
used to analyze how well projects 
meet the city's smart growth edges of h 
goals,including location, access 
to mass transit, urban design, 
compliance with neighborhood ' 
plans and contribution to the 
tax base. The matrix program 
uses a point system to determine if reduced city fees and taxes 
may be applied.  

States. According to a recent article in Housing Policy Debate, 
Oregon and Maryland have enacted land-use legislation promot
ing denser urban growth. In 1998, more than 160 state and local 
ballot measures intended to limit sprawl were passed.  

In New Jersey, a proposal was approved to spend $1 billion in 
taxes and user fees to help preserve half of the state's two million 
acres of open space over the next ten years. Arizona's governor 
appointed a smart growth commission in 1998, and a ballot 
initiative limiting sprawl is expected this year.  

Opponents' Perspectives 
Those on the "con" side of the smart growth debate cite 

concerns about restrictions on individual property rights and 
government intrusions into economic affairs. Problems related to 
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urban sprawl are exaggerated, they assert, and the smart growth 
approach, particularly new urbanist policies, would likely make 
the problems worse. Ultimately, opponents view smart growth 
as an attack on pref erred American lifestyles of homeowning and 
using automobiles as primary transport. Most of this criticism 

is directed against the new ur
Elk -"!1k banist ideas thatfrequentlymo

tivate smart growth programs.  
pponents contend that 
smart growth advocates 
make their case for dras

tic action using pejorative ter
minology ("sprawl" rather 

, than "suburbs"), unflattering 
photography of suburban de
velopment and out-of-context 
facts ("thousands of acres of 
prime agricultural land lost 
each year"). In fact, opponents 

-1 say, suburban development is 
not a major user of land in the 
United States.  

Mark Calabria, an economist 
with the National Association 
of Realtors (NAR), presents data 
showing the suburbs had their 
biggest growth between 1950 

4 and 1970, when postwar pros
perity allowed the masses to 
move out of the city into their 
own homes. While the amount 
of land used for urban and subcontro urban development went from 
15 million acres in 1945 to 59 
million acres in 1992, land used ditionally for parks and wildlife grew even 
more, increasing from 23 mil
lion acres to 229 million acres 
over the same period. Farm land w aged, byi192slgtymrthnn encompassed 945 million acres 
in 1992, slightly more than in 
1900. In aggregate, agricultural onZ and 01 land does not appear to be 
threatened by suburban en
croachment. In fact, the federal 
government has long conducted 
programs to limit the amount 
of farm land in an effort to sta

r bilize crop prices.  
Smart growth advocates por

tray suburbanization as the 
product of poor planning and 
policies designed to accommo
date automobile use at the ex
pense of other values. But oppo

nents point cut that while federal funds for highway construction 
come from taxes on gasoline and car sales, in a strict sense, there 
is no subsidy for automobile use. Economist Edwin Mills argues 
instead that the suburbs expanded because they were the best 
way to provide the type of housing that most people prefer at 
affordable prices.  

Advocates of smart growth also point to the time Americans 
waste commuting. But Alan Pisarski, author of Commuting in 
America, uses Census data to show that nationwide, average 
commuting time is 22 minutes each way, whether the commuter 
lives in the city or the suburbs. Data confirm that commuting 
times have remained constant for decades.  

Furthermore, while limiting urban growth would save open 
space in outlying areas, it might do so at the expense of open space 
in the city. Using infill development to accommodate growth 
would require conversion of existing parks and undeveloped 
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areas, according to Yale University economist Randall O'Toole.  
While this might be the goal of new urbanism, it does not seem 
to be what most people want. O'Toole cites the case of Laguna 
West, a new urbanist development in Sacramento, California, 
which failed when developers could not sell high-density hous
ing next to a transit station.  

Those against smart growth are united in the opinion that 
policies advocated by new urbanists would worsen congestion 
and pollution and drive up the cost of public services. In support 
of this conclusion, a 1992 Duke University study showed that 
public costs rise as densities climb to more than 250 residents per 
square mile. And high-density development does not necessarily 
improve the efficiency of public service delivery. Crowding 
everyone into the central areas of cities, opponents say, would 
make life there more uncomfortable and expensive, and it is the 
expense and lack of quality of life that sends people to the suburbs 
in the first place.  

Higher densities also may increase the cost of housing. NAR 
data shows the median sales price of a house in Portland, Oregon, 
rose by 78 percent from 1991 to 1998, compared to a 28 percent 
increase nationally. So smart growth may make it harder for 
young and minority families to find affordable housing.  

Future of Smart Growth 
hile smart growth appears to have political support, 
consumers may not fully embrace new urbanist con
cepts. In 1999, The National Association of Home 

Builders conducted a survey of 2,000 households nationwide to 
find out whether respondents would prefer a $150,000 townhouse 
in an urban setting close to public transportation, work and 
shopping, or a detached single-family home in an outlying 
suburban area with longer distances to work, public transporta
tion and shopping. Only 17 percent of respondents preferred a 
townhouse in the city.  

But while the market for higher density, in-town living cur
rently is limited, indications are that it is growing. A survey last

year by the Brookings Institute and Fannie Mae Foundation 
found that all 26 cities examined expected their central areas to 
experience a population increase by 2010. Houston, which led 
the list, expects its population to quadruple. The study cited 
increasing numbers of young professional households with no 
children, reluctance to take on the responsibilities of a large 
house and decreasing crime rates in the cities as reasons for the 
rise in downtown dwellers. These data indicate increased de
mands for inner-city housing.  

Smart growth undoubtedly will have limited popular appeal 
if the public sees it as a policy that forces people to live in 
crowded neighborhoods and makes it harder to use their cars.  
Some have suggested that political support for smart growth is 
based on the assumption that "everyone else" will be living in 
town and using the bus, leaving "us" with less-crowded neigh
borhoods and highways.  

One important byproduct of smart growth has been the 
recognition that no-growth policies are not a viable alternative 
to sprawl. Another is the realization that land-use restrictions 
are more effective when accompanied by positive incentives.  

The debate surrounding smart growth has highlighted the 
growing demand for neo-traditional housing developments, 
which should be accommodated both by public sector planners 
and private developers. Lastly, regulatory policies that force 
uniformity and strict segregation of land uses are being subjected 
to scrutiny and reconsideration, as they should be.  

Both sides of the smart growth debate raise points that should 
be investigated and addressed before growth management prin
ciples are adopted in any community. Austin's experiment with 
smart growth should be watched closely; perhaps it will offer 
answers to key questions regarding the feasibility of implement
ing growth strategies. One thing is clear: smart growth will 
remain a hot issue in the coming years.4 

Dr. Harris is a research economist and Evans a research associate with 
the Real Estate Center at Texas A&M University.

One important 

byproduct ofsmart 

growth has been the 

recognition that

no-growth policies are 

not a viable alternative

to sprawl.
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If U.S. Census Bureau 

estimates prove true, the

number of seniors (people 55 

and older) living in Texas will 

increase dramatically in the next 

quarter century. In 2025, seniors 

are expected to make up 16 

percent of the total Texas 

population, up from 11 percent 

estimated for this year.  

Nationally, 13 percent of the 

population is 65 or older. This 

upsurge will result in increasing 

demand for seniors housing.  
APRIL 2000

he American Seniors Housing Association (ASHA) re
ports seniors housing construction rose 30 percent 
nationwide in 1999. The 65,879 units under construction 

represented a 3 percent increase in total supply of seniors 
housing units. Assisted living communities represent the largest 
portion of new seniors housing, with 68 percent of new units. The 
number of continuing care communities grew 44 percent in 
1999, with 17,748 units under construction. Nationwide, aver
age occupancy rates are at 96.2 percent for congregate care 
facilities, 95.7 percent for assisted living facilities and 97.3 
percent for continuing care facilities.  

Texas had 45 new seniors housing construction projects in 
1999, ranking third in the nation behind California and Florida.  
Dallas was fourth among the nation's metropolitan areas with 17 
seniors developments under construction.  

Numerous existing seniors communities in Texas already 
offer alternatives to the norm in seniors housing, and many more 
units meeting baby boomers' demands for a new, more active 
style of retirement living are in the works. The majority of new 
developments are in the suburbs of Houston, Dallas and Austin, 
consistent with trends showing that seniors do not want to move 
far from their pre-retirement homes, quality health care services 
and their children.  

Del Webb's 5,500-acre Sun City in Georgetown is a prime 
example of a new-style seniors development, offering 18 holes 
of golf along with numerous other amenities. A 42,000-square
foot Village Center includes indoor and outdoor pools, a fitness 
center, a ballroom and ample entertainment opportunities.  
Single-family homes in Sun City range from $97,550 for 940 
square feet to $285,950 for 3,150 square feet.  
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Major Seniors Housing Developments 

Development Developer Location 

Sun City Georgetown Del Webb Georgetow 
Robson Ranch Robson Communities Northlake 
Heritage Ranch U.S. Home Corp. Fairview 
Bellavita R. West Development Pearland 
Heritage Lakes U.S. Home Corp. Frisco 

Source: Local newspapers and company reports 

Robson Ranch, located between Fort Worth and Denton, is 
another retirement community in the early stages of develop
ment. About 300 homes per year are scheduled for completion 
over the next 24 years in this 2,775-acre development. Home 
prices will range from $120,000 to $300,000, and the commu
nity will boast three golf courses, luxurious clubhouses, several 
swimming pools and other fitness- and entertainment-related 
opportunities for residents.

U.S. Home Corporation's Heritage 
Ranch in the Collin County town of 

Number of Fairview is a large-scale community with 
features similar to those of Sun City and Housing Robson Ranch. Home prices will start at 
$140,000 and may exceed $300,000. The 

n 9,500 corporation is also developing a smaller 

7,500 seniors housing community, Heritage 
Lake, in Frisco.  

1,144 More of these types of single-family 
650 residential seniors communities are ex

600 pected in Texas during the next ten years.  
A comprehensive package of amenities is 
expected to be key to the success of these 
developments.  

Texas is experiencing a state-wide surge in the construction 
of assisted living communities as well. These communities have 
a residential rather than institutional appearance but offer 
special care for those with specific needs. Emeritus Corp. re
cently put the finishing touches on a $10 million renovation of 
Vickery Towers, a retirement community in Dallas. The four 
towers have 302 apartments, with rents ranging from $1,200 to 
$2,200 per month. Two of the towers are designated for indepen-
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A recent survey conducted by the Del Webb Corporation 
revealed that: 

* Two million baby boomers likely will move to active 
adult communities like Sun City.  

* Half of boomers plan to work part-time after retirement 
and consequently demand home offices.  

Wiring packages integrating computer, security and 
entertainment systems are a hot selling point.

* Grea 
gour 

* Boo 
curr 

* Flex 
gues

t rooms are tops on boomers' design priorities; 
met kitchens rank higher than swimming pools.  

ners want to retire to homes the same size as their 
ent homes.  

ible spaces that can be used for recreation rooms, 
t quarters or play areas are increasingly popular.

Source: Del Webb Corporation retirement poll
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NEW HOUSING
for seniors 
accommodates 
today's active 
lifestyles.  

dent retirement living, while the other two provide as
sisted living services. A common area houses a hair salon, 
party room, exercise area, meeting rooms and a gift shop. Texas Population Age 65+ 

Capital Senior Living Corporation is scheduled to join 
the action in Dallas with The Waterford at Richardson, 5,000
a $13.2 million, 18,000-square-foot facility for indepen
dent and assisted living with an average rent of $ -,700 a 
month. The company is currently developing similar 
projects in Fort Worth, Mesquite, Plano, North Rizhland 4__ _ _ 

Hills and Pantego, with plans for four additional projects 4000
in the Dallas-Fort Worth area.  

Marriott International has developed more than 50 
assisted living properties since the beginning of 1998, 
seven of which are in Houston. More developments are 0 3,00-
planned. The company is testing cottage-style residences 
housing 12 to 14 seniors and a live-in caretaker.  

Many companies are capitalizing on the popularity of 
assisted living facilities that have a residential look. The 
new Belmont Village Mini-Mansions assisted living com- * 2,00 
munity in Houston offers an environment out of the 3 
ordinary. Seniors receive the professional assistance they 
need in a large well-decorated home filled with antiques o 
and glassware. This alternative setting appeals to those - 1,00 
who prefer an environment that reflects their personal 
tastes and pre-retirement lifestyles.  

Developers also are responding to the need for special
ized nursing care for seniors. Mariner Post-Acute Ne twork 
has plans for two nursing facilities in Sar Antonio, one of N 
which will be dedicated to the care of Alzheimer's patients 1995 2000 2005 2015 2025 
and the other to subacute long-term care patients.  
Williamsburg Village Nursing Care Center in DeSoto and Source: U.S. Census Bureau 
Provident Living Centers in Dallas offer specialized care 
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for dementia and Alzheimer's patients. Williamsburg Village has 
proved so popular that expansion plans are imminent.  

Large metropolitan areas in Texas are not the only places 
seeing construction activity in seniors housing. Smaller cities 
are seeing a rise in the construction of assisted living communi
ties, two of which opened in Amarillo in 1999. Additional 
developments are planned for Amarillo as well as Victoria and 
other Texas cities.  

How is the investor faring in the seniors housing market? 
According to "The State of Senior Housing," a report recently 
released by PriceWaterhouseCoopers, median current returns 
on investment (unleveraged) are highest for congregate resi
dences (13.1 percent) followed by assisted living residences (12.4 
percent) and continuing care retirement communities (11.8 
percent). Assisted living acquisition prices likely will decrease

this year, as will the rate of construction of most types of senior 
housing, according to ASHA Executive Director David Schless.  
Combination housing has the lowest overall capitalization rate 
at 8.9 percent, compared with 9.8 percent for congregate housing 
and 11 percent for assisted living. As a whole, the seniors housing 
and care industry compares favorably to the multifamily and 
lodging industries.  

As the age of Texas' population shifts upwards in the next two 
decades, so will the number of developments catering to the 
various needs of seniors. Specialized environments such as the 
ones just described will become increasingly common as devel
opers strive to satisfy the demands of vocal baby boomers.* 

Evans is a research associate and Witherspoon is a former graduate research 
assistant with the Real Estate Center at Texas A&M University.
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Independent Living Facility 
A multifamily apartment complex restricted to people age 55 
and older. Offers various services but does not have a common 
dining facility.  

Congregate Seniors Facility 
A multifamily complex limited to seniors that has kitchens in 
individual units as well as a common dining facility. House
keeping, transportation and recreational activities usually are 
provided.  

Assisted Living Facility 
A complex for seniors who require assistance with common 
activities of daily life such as bathing, dressing and eating.  
Offers programs through a professional staff as well as services 
such as handling of personal finances, housework and taking

medication. Units may have a refrigerator, but usually not a 
kitchen, as residents are expected to use the common dining 
facility.  

Skilled Nursing Facility 
Also called nursing homes, these provide licensed skilled 
nursing care and related services to patients who need nursing 
or rehabilitation services. Individual units may have refrigera
tors but no kitchens. A common dining facility is available.  

Continuing Care Community 
Senior living complexes that provide a continuum of care 
including housing, health care and support services.  

Source: Research Issues in Real Estate (Vol. 4): Seniors Housing, Michael A.  
Anikeeff and Glenn R. Mueller, Eds. (1998) and Real Estate Center at Texas 
A&M University
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By Charles E. Gilliland 
and Harold D. Hunt

0 MI 1 13 111 N M I NNIS 

a I El too" 
MP wfl 11 NONNIV 

se kaa

NEW OFFICE SPACE like these investmoent-grade buildings in Beaumont (top) 
and McA lien bottomm) is not likely to appear in the near future.

locks of construction cranes hatched 
in the 1990s by booming economies 
in Austin, Dallas-Fort Worth, Hous

ton and San Antonio are busy building of
fice space for expanding businesses. How
ever, this drive to develop new 
investment-grade office space has not oc
curred in smaller metropolitan areas. So 
when are Beaumont, Corpus Christi, El Paso, 
Lubbock and McAllen likely to see new, 
top-quality office buildings appear on their 
skylines? 

Analysis of building and land costs sug
gests that office rents must rise signifi
cantly in these markets before new devel
opment is feasible. Current rental rates for 
new office space in these cities range from 
$12 to $18 per square foot. New investment
grade development would require rents 
greater than $23 per square foot, even if land 
can be acquired at a minimal $6 per square 
foot. While some land may be available at

Table 1. Rental Market Conditions in Selected Texas Cities 

City 

Corpus 
Beaumont Christi El Paso Lubbock McAllen 

Land and building costs (in dollars) 
Land cost per square foot 6-8 10-20 6-8 5.50-7.50 8-10 
Building cost per square foot 100-110 100-120 90-100 60-80 80-100 

Rental rates and expenses (in dollars) 
Gross rental rates per square foot 12-14 16-18 14-16 12-14 14-16 

Landlord expenses per square foot 4.25-5.25 6-7 6-7 5.20-5.50 5-5.50 
Operating expense ratio (percent)* 

Range 37.5-39.6 37.5-38.9 42.9-43.8 43.3-39.3 35.7-34.4 

Average 38.5 38.2 43.3 41.3 34 

Overall capitalization rate (percent) 10.5 10.5 10.5 10.5 10.5 

*Ratio of operating expenses to gross potential income 
Source: Real Estate Center at Texas A&M University
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that price in Beaumont, El Paso 
and Lubbock (see Table 1), 
land costs are higher in Cor
pus Christi and McAllen, and 
that translates into required 
rents in the $25- to $26-per
square-foot range.  

Investors develop office 
space to earn a return on their 
invested capital. When local 
demand does not provide a 
sufficient return, new devel
opment ceases until rents rise I 

high enough to entice that new 
investment. The capitaliza
tion rate is a traditional mea
sure of investors' expected re
turn in any given market.  
When the market provides a ,J 
return exceeding the capitali
zation rate, new construction is likely.  Determining the point at which rising demand signals a 

need for new space to be developed requires analysis of 
current building and land costs in the local market. Table 

2 shows assumptions made for this analysis of proposed office 
construction in Beaumont, Corpus Christi, El Paso, Lubbock and 
McAllen.  

Applying the market parameters in Table 2 to actual land and 
building costs in each local market yields the rent needed to 
justify new construction (see Table 3). For example, in Corpus 
Christi, with land selling for $10 per square foot and building 
costs at $110 per square foot, new office space must rent for at 
least $25.51 per square foot. Using the land and building costs 
shown in Table 1, the rental rates needed to justify new office 
construction in other smaller Texas markets can be determined.  

Prime office space in Corpus Christi currently rents for be
tween $16 and $18 per square foot, substantially less than the 
$25.51 required to encourage new construction. To build new 
office space in this rental range, with land costs at $6 per square 
foot, construction costs could be no higher than $60-$80 per 
square foot. Projects with land costs of $14 per square foot would 
be restricted to building costs of $60 per square foot to keep 
rental costs within the current range.  

Investment-grade office buildings are described by the Marshall 
Valuation Service as being constructed with reinforced concrete 
frames in which the columns and beams are either formed or 
precast concrete. These structures are fire-resistant, with floors 
and roofs made of precast or formed concrete slabs. Exterior 
walls are typically built of masonry or reinforced concrete and 
may be partially load-bearing. However, non-bearing panels of 
concrete, metal, glass or stone are often used as well. Interior

Table 3. Rental Rate Required to Justify New Office C 

Building cost per square 

$60 $70 $80 $90 $10 

$6 14.18 16.06 17.95 19.84 21.7 
$8 15.11 17.00 18.89 20.78 22.6 

Land cost per $10 16.06 17.95 19.84 21.73 23.6 
square foot $12 17.00 18.89 20.78 22.67 24.5 

$14 17.95 19.84 21.73 23.62 25.5 
$16 18.89 20.78 22.67 24.56 26.4 

$18 19.84 21.73 23.62 25.51 27.4 

$20 20.78 22.67 24.56 26.45 28.3 

*Assumes 10.5 percent capitalization rate, 95 percent occupancy and 90 percent ef 
Source: Real Estate Center at Texas A&M University 
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RENTS WILL HAVE TO RISE 
before Lubbock will see new 
prime office space 
development.

Efficiency ratio 0.90 
Occupancy rate 95 percent 
Vacancy rate 5 percent 
Operating expense ratio (OER) 0.35 
Capitalization rate 10.5 percent 

Source: Real Estate Center at Texas A&M University 

partitions are generally made of masonry, reinforced concrete or 
gypsum block, but lightweight, movable partitions may be used 
where structural walls are not a necessity.  

Cost per square foot for a 30,000-square-foot, three-story 
building of this quality in Corpus Christi approaches $114 per 
square foot, according to the Marshall Valuation Service cost 
estimator. Assuming that actual costs may vary, building costs 
for investment-grade properties in Corpus Christi are likely 
between $100 and $120 per square foot. Given current land costs 
of $10 to $20 per square foot, Table 3 shows that new construc
tion would be feasible only after rents exceed $23.62 per square 
foot.  

That leaves a sizable gap between the current rent of $18 per 
square foot and the minimum $23.62 per square foot needed to 
support new investment-grade office structures. Only unsatis
fied demand for better quality space or an influx of highly 
profitable business is likely to boost rents to those levels. The 
current outlook for business growth in Corpus Christi does not 
indicate that either of these circumstances will occur in the near 
future, so it is doubtful the city will see new investment-grade 
office construction any time soon.  

However, some office development projects may be possible 
under current market conditions. Rather than investment-grade 
construction, Corpus Christi should anticipate construction of 
less expensive structures, in the $60- to $70-per-square-foot 

range, developed by local investors. The 
same is true for the other four markets 

onstruction* discussedhere.  
This office building market analysis 

foot reflects the perspective of a no-nonsense 

$110 $120 investor dedicated to achieving a return 
commensurate with current opportuni

3 23.62 25.51 ties in other markets. To attract such an 
7 24.56 26.45 investor, rents in a community must pro

2 25.51 27.40 vide returns that compensate for the capi
tal used to buy the land and construct the 

6 26.45 28.34 building.  
1 27.40 29.29 To specify your own parameters or to 

5 28.34 30.23 see results under different market condi

0 29.29 31.17 tions, get a worksheet from the Center's 
website at http://recenter.tamu.edu.

4 30.23 32.12 
Dr. Gilliland is a research economist and Hunt 

ficiency ratio an assistant research scientist with the Real Estate 
Center at Texas A&M University.  
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Situated on the U.S.-Mexico border at the southern end of 

Interstate 35, Laredo is the vortex of an international trade 

tornado. Here all major land transportation systems in the 

United States meet Mexico's principal railroad and 

highway systems.

he Laredo Metropolitan Statistical Area (MSA) consists 
of a single county, Webb, and accounts for 1 percent of 
Texas'population and 0.7 percent of the state's non-farm 

employment. But Laredo's economic importance to the Texas 
economy is far greater than the proportion of Texas employment 
the area represents. Strategically located in the path of finished 
products and raw materials being shipped into and out of Mexico's 
industrial cities, including Monterrey, Saltillo and Torreon, 
Laredo is sometimes called the largest inland port in the United 
States.  

Economic activity in the city is increasing at a feverish pace.  
The Census Bureau recently reported the Laredo MSA to have

APRIL 2000

the second-fastest-growing population in the United States in 
the 1990s, trailing only Las Vegas. Between 1990 and 1998, Webb 
County's population grew by 41.2 percent to -88,166. Across the 
Rio Grande River in Mexico, sister city Nuevo Laredo has a 
population of more than 650,000, according to the Laredo 
Development Foundation.  

Transportation, trade and oil and gas extraction are major 
industries in the local economy, with the area's health-care 
industry recently emerging as a significant component. Not 
surprisingly, Laredo's economy is influened greatly by its 
proximity to Mexico. Nuevo Laredo is home to approximately 
90 maquiladoras, or foreign-owned factories, where Mexican 
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workers assemble imported parts into products for export.  
These plants provide about 20,000 manufacturing and assembly 
jobs, primarily for the automotive and electronic industries.  

rade with Mexico through Laredo consisted of $79 billion 
in exports and $94.7 billion in imports in 1998. The 
number of trucks crossing the border into Mexico through 

Laredo increased from 548,409 in 1994 to 801,086 in 1998, with 
numbers continuing to rise in 1999. The dramatic increase in 
truck traffic has placed enormous burdens on traffic flow in the 
city. Truckers report that it can take eight hours or longer to get
a truck through 
Laredo into Mexico. Texas Metropolitan Statistical 
Access will improve 
in April 2000 when by Non-Farm Employment 
the Laredo North- Emp west International 
Bridge (Bridge IV) is Metropolitan Area Oc completed. At that 
time, all trucks will 1. Austin-San Marcos 
be required to use 2. Fort Worth-Arlington 
Bridges III and IV ex
clusively, removing 3. Laredo, McAllen-Edinburg-Missio 
truck traffic from the 4. Tyler 
downtown area. 5. Dallas 

Rail traffic, too, has 
increased signifi- Source: Texas Workforce Commission 

cantly since the 
implementation of the North Ameri
can Free Trade Agreement, increasing 
from 39,867 northbound cars in 1994 
to 92,829 in 1998. The Texas-Mexican 
Railway Company opened a new rail 
yard in 1999 and a new rail bridge is 
proposed outside of Laredo.  

This growth in trucking and rail ship
ping has led to an industrial develop
ment explosion in the community in 
the past two years. World-class ware
house and distribution facilities have 
been completed in industrial parks in 
various parts of the city. City officials 
report the value of industrial and ware
house building permits in 1998 was 
nearly $18.9 million, up 31 percent 
from 1997. The pace of development 
accelerated in 1999 with more than 
$32 million in new permits issued in 
the first nine months of the year.  

The medical industry is another of 
Laredo's major employers. Mercy Hos
pital, APC Homemaker Service, Co
lumbia Doctors Hospital and the Laredo 
Medical Group are among the city's ten 
largest private employers. These com
panies employed 2,848 people in March 
1999. Both Mercy and Doctor's hospi
tals recently have constructed or expanded facilities, investing 
more than $200 million in the projects.  

Education also is a growing focus in Laredo's economy. The 
city is home to Texas A&M International University (TAMIU), 
which enrolled a record 3,220 students in fall 1999, an increase 
of 7.3 percent from the previous year. Enrollment is predicted to 
increase 25 percent by 2005 and 40 percent by 2010, according 
to the Texas Higher Education Coordinating Board (THECB).  
Laredo Community College enrolled 7,287 students in the 
spring of 1999; THECB expects this number to reach 9,000 by 
2005. The growth in the college student population will create 
demand for additional apartment units in the next decade.  

Laredo's unemployment rate reached an all-time low of 7.4 
percent in September 1999, an impressive statistic in light of the 
area's struggle to recover from the 1994 devaluation of the 
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Mexican peso. While still more than the state aver
age of 4.4 percent, the positive employment trend 
reflects the strong overall U.S. and Mexican eco
nomic environments. Total workforce employment 
has grown from 61,710 in 1994 to 69,404 in October 
1999. Between October 1998 and October 1999, 
Laredo's non-farm employment rose by 3.6 percent 
and the area ranked third in job growth rate among 
Texas MSAs.  

Laredo is growing in every possible direction.
The city cannot expand to the 
west beyond the physical bar
rier of the Rio Grande. Resi
dential growth has been most 
prevalent in the southeast, 
south of Highway 359. Sig
nificant new home construc
tion has been occurring in the 
northwest and northeast sec
tors of the city as well. During 
the first nine months of 1999, 
1,048 single-family building
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permits were issued, a decrease from the 1,129 
permits issued during the first nine months of 
1998.  

Manufactured home subdivisions also are 
growing. In 1998, 924 permits for manufac
tured homes were issued, a four-year high.  

Building permits for 48 multifamily units 
were issued during the first nine months of 1999, 
compared to 145 in 1998. Substantially more 
multifamily building permits were issued ear
lier in the 1990s, with a high of 1,019 units in 
1995. A luxury apartment complex is under 
construction in the city's north side off Del 
Mar Boulevard. Construction may be com
pleted as early as summer 2000.

Areas Ranked 
Growth Rate 

loyment Growth Rate 
(in percent) 

t. 1998 to Oct. 1999 

4.1 
3.8 

n 3.6 

3.5 
3.3

34% maaiera
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RAIL TRAFFIC HEADED 
north over the Rio 
Grande has more than 
doubled since the North 
American Free Trade 
Agreement went into 
effect. Laredo's 
population is growing 
faster than any other city 
in the country except Las 
Vegas. Traffic jams are 
routine for both 
northbound and 
southbound travelers 
(below).



Mexico has a tremendous effect on Laredo's retail sector because many Mexicans 
cross the border to shop. River Drive Mall is within walking distance of the border and 
has 41 stores, including many discount stores such as Dollar General and One Price 
Clothing. However, shopping and retail no longer are centralized in downtown. The 
major retail expansions have been farther north, around the 1.4-million-square-foot 
Mall Del Norte. National chains such as Office Depot, Old Navy and Outback 
Steakhouse will open soon along Interstate 35.  

aredo has 16 industrial parks and 3,450 acres in five Foreign Trade Zones. The 
majority of industrial growth is occurring in the northeast section of the city, 
along Mines Road and near the Union Pacific switching yard, in the northeast 

corner of the Bob Bullock Loop and Interstate 35 intersection. Many of Laredo's 200 
trucking companies are located in this area for convenience in transferring goods across 
the international border.  

Warehouse and industrial building permits in 1998 were valued at $18.9 million, an 
increase of 31 percent over 1997. Mattel, Costco, Wal-Mart and HEB all have opened 
new distribution and warehouse facilities in the area. These facilities are being used to 
service both U.S. and Mexican retailing outlets.  

Rural land in the Laredo area is used predominantly for ranching. However, recre
ational land use is becoming more attractive each year. Ranchers often are finding it 
more profitable to raise deer than cattle. The Texas Agricultural Extension Service 
estimated hunting would account for more than 25 percent of total agricultural receipts 
in Webb County in 1999.  

Laredo experienced significant growth and change during the decade of the '90s. Its 
strategic location ensures that it will continue to grow in tandem with the U.S. and 
Mexican economies. * 

Dr. Dotzour is chief economist and Spillmann is a graduate research assistant with the Real Estate 
Center at Texas A&M University.

Laredo')s economic
importance to the Texas 

economy is far greater 

than the proportion Of 
Texas employment the

area represents.
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or a variety of reasons, homeowners 
may want to rent a former resi
dence to others. Typically, the fair 

market value of a residence exceeds its 
tax basis. Tax savings can be maximized 
in these cases by selling a residence to a 
taxpayer-controlled entity (such as a 
limited liability company, S corpora
tion or regular corporation) prior to 
rental. The sale increases the tax basis 
subject to future depreciation deduc
tions, up to the property's fair market 
value, while tax on gains from the sale 
are avoided with the help of the sale of 
principal residence rules.  

Why would homeowners want to rent 
their residence rather than sell it? They 
may desire to keep the residence in the 
family long term, but no family member 
needs or wants to live there presently.  
For instance, the homeowners one day 
may want to retire to the home. Perhaps 
the homeowners want to sell the prop
erty but need more time to find a suit
able buyer. Alternatively, the home
owners simply may want to own a 
single-family rental property as an in
come-producing investment.  

Tax on all or part of the gain from 
selling the residence to a controlled en
tity is avoided under the sale of princi
pal residence rules. These rules enable a 
married couple to avoid tax on as much 
as $500,000 of gain. Single taxpayers 
pay no tax on gains up to $250,000. The 
only stipulation is that the home has 
been the taxpayer's principal residence 
for at least two years of the five-year 
period preceding the date of sale. Tax
free gains are allowed by the Internal 
Revenue Service (IRS) even though the 
sale is to a controlled entity.  

The gain exclusion rules particularly 
are helpful as the tax basis of the home 
may be quite low as the result of the 
postponement of tax on gains from 
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selling previous homes. If the 
homeowner provides financing 
to the controlled entity and the 
gain exceeds the $500,000 (or 
$250,000) exclusion, the taxable 
portion of the gain can be spread 
over a number of years by using 
the installment sales method.  

The most rapid depreciation 
available for residential rental 
property is straight line depre
ciation over 27 years. A 40
year write-off period also is avail
able. Depreciation computations 
are based on the purchase price 
(i.e., fair market value) paid by the c 
trolled entity. Other expenses incurre 
connection with the rental property 
fully deductible. Such expenses may 
clude maintenance, utilities and in 
ance.  

An example helps. Assume John's h 
has a value of $385,000 and a tax basi 
$100,000. If John simply rents the p 
erty, depreciation deductions are ba 
on $100,000. Alternatively, if John es 
lishes a limited liability company (or 
other controlled entity) to purchase 
property for $385,000, that price beco 
the depreciable basis, and deprecia 
deductions are $14,000 per year ($385, 
divided by 27 years). If rental inc 
exceeds depreciation and other expen 
the net income is taxable. If a net 
results, it flows through to John an 
deductible on his personal tax return( 
ject to the passive activity loss limita 
rules).  

The controlled entity can be a ne 
existing entity. If there is no exis 
entity, a limited liability company (ta 
as a partnership) or an S corporatio 
recommended because both are fl 
through entities, enabling losses to 
through to the owner. If a C corpora 
(regular corporation) already exists, it 
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be used to purchase the residence 
and net losses will be deductible 
from its other income rather than 
flowing through to the seller.  

Another feature of this plan is 
that the residence can be rented to 
a family member. However, a fair 
market rent has to be charged in 
order for any net losses to be 
deductible.  

There are two potential costs 
that need to be considered. First, if 
there is a mortgage balance on the 
home, it likely will need to be paid 
off at the time of sale to the controlled 
entity. Second, if the property is later 
sold, any gain will be fully taxable. Gain 
up to the total amount of depreciation 
deductions is taxed at 25 percent. Gain in 
excess of depreciation is taxed at 20 per
cent.  

Tax planning for this type of transac
tion can be complicated. Consultation 
with an accountant, attorney or com
mercial real estate professional is 
recommended. 4 

Dr. Stern is a research fellow with the Real Estate 
Center at Texas A&M University and a professor 
of accounting in the Kelley School of Business 
at Indiana University.
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Abi lene now houses Texas' largest wind
power farm. The $82 million project near 
McCamey has 107 turbines generating 
75 megawatts of power for West Texas 
Utilities. The 375,000-square-foot Wylie 
Community Center opened at the end of 
1999. Near Dyess Air Force Base, 190 
apartments and 212 townhouses are 
proposed to alleviate the base housing 
shortage.

Groundbreakingforthe $11.3 million Tri
State Events Center was held in May 1999.  
Two $8 million medical office buildings 
connected to Northwest Texas Hospital 
are part of a $27 million expansion project 
conducted by Universal Health Services.  
Bell Helicopter opened a 400,000-square
foot plant, providing hundreds of new 
jobs. In November, a bond election passed 
for new library facilities.

Amarillo

A $200 million, 800-room hotel will be 
built to complement the nearby Austin 
Convention Center downtown (right). The 
convention center is undergoing a $110 
million expansion. Sulzer Biologicals will 
bring a $30 million plant and headquarters 
to the Cedar Park area and employ 200.  
Apartment demand is increasing as the 
market has a 97 percent occupancy rate 
and the highest average rents in the state.  
The new Austin-Bergstrom International 
Airport opened in southeast Austin.

Brownsville-Harlingen
San Rpntn

Austin-San Marcos

A $50 million entertainment park will open 
on 250 acres. The outdoor theatre and 
waterpark will be the new home to the 
Southeast Texas State Fair. Shell, Fina and 
BASF plan to build a $200 million rubber 
plant at the Fina Oil site by early 2002 and 
will employ 400 construction workers. In 
downtown Beaumont, Crockett Street will 
be the location of a new entertainment 
district with 12 new businesses.

Beaumont-Port Arthur

p I1

Abilene
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A Convergys 24-hour call center will add 
approximately 800 jobs in the area and 
occupy 43,000 square feet. A Schl itterbahn 
waterpark is planned for the South Padre 
area. A new gambling boattransports about 
800 passengers per trip. Los Tomates 
International Bridge opened. The area 
unemployment rate hit an all-time low.
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Angelton's largest employer, Sulzer 
Intermedics, closed lastyear. In Sweeney, 
a refinery is undergoing major expansion.  
Overall, drilling activity foroil and gas has 
increased 49 percent since May. In 
northeast Brazoria County, several major 
master-planned communities are under 
construction.  

Brazoria County
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Two linked hotel barges housing 198 
customers will stop in Corpus Christi on 
their way down the Texas coast. Portland 
has two new retail shopping centers 
totaling 400,000 square feet planned off 
Highway 181. Gold Coast, a $15 million 
waterpark, conference center and 
carnival, will open by Memorial Day 
2000. Citgo Petroleum plans to build a 
$180 million power plant.

Corpus Christi 

Chisholm development, a 3,400-acre 
project in Wise County, will offer a wide 
variety of multifamily, single-family, light 
industrial and school sites. Ameritrade 
Holding Corporation and Internet Dis
count Broker plan to locate a customer 
service center, employing 1,200 people, 
near Alliance Airport. The Alliance indus
trial park continues to expand by adding a 
number of new buildings, including 
JCPenney's 1.1 -million-square-foot distri
bution center. The new $7.5 million minor 
league baseball stadium near downtown 
Fort Worth will seat 6,000 fans.  

Fort Worth-Arlington

Al 44-acre Lewisville building projectwill 
create a retail site and industrial 
development as construction begins in 
late 2000. The University of Texas 
Southwestern Medical School was 
presented with a $3 million gift that will 
support research and clinical care. The 
American Airlines Center, a new basketball 
and hockey arena, will open byfall 2001.  
It is estimated that 6,600 people live in 
downtown Dallas where 2,600 intown 
housing units were added in the past 
couple of years.  

Dallas 

Enron Field (right), a $265 million baseball 
field, opened for the 2000-01 baseball 
season. A 1,000-room hotel will open by 
2003 near the George R. Brown 
Convention Center in downtown Houston.  
Enron's downtown high-rise, a 40-story, 
1.2-million-square-foot office building, is 
being constructed. Several new 
developments are springing up around 
downtown. FINA, Inc. has announced 
plans to relocate its corporate headquarters 
from Plano to Houston. Company officials 
expect the move to be completed by mid
summer of 2000.  

Houston

Echo Star Communications Corporation 
is expected to bring a 100,000-square
foot call center and 2,000 jobs to El Paso.  
Three other companies are expected to 
addcall centers in El Paso. El Pasopresently 
has ten call centers employing 4,300. El 
Paso's Levi Strauss plantwill close, leaving 
668 employees without jobs.

El Paso

I

I:
The Bernard C. Richardson Zone at Kyle 
Field (right) added 20,000 seats for the 
1999 Texas A&M University football 
season. A new golf course, conference 
center and hotel are planned for the west 
Bryan area. The site will be used for Big 12 
golf events. Several industrial and business 
ventures are moving to the area, such as 
Alternative Fuels Inc., ProdiGene and 
DecisionOne.  

Bryan-College Station



Carnival Cruise Line will base a 
ship in Galveston, bringing 
$21.3 million to retailers. The 
Moody Aquarium opened at 
Moody Gardens in Galveston 
last summer, and the attraction 
continues to expand. The City 
of Galveston plans to buy 605 
acres nearthe ship channel and 
the University of Texas Medical 
Branch has an opportunity for 
expansion. At Pier 19, a new 
restaurant and expanded hotel 
are planned.  

A new call center in Pharr is 
creating 1,000 jobs. Anew $350 
million electric generation plant 
also will be constructed in the 
area. The University of Texas
Pan American and South Texas 
Community College are adding 
new buildings. Sharyland 
Business Park is continuing to 
grow, with six new building to 
be completed by spring 2000.  

Denison is seeing major 
industrial expansion with 
Pillsbury, Nucentrix, TCIM, 
Heartland Wireless and 
Montana Cincha creating more 
than 800 jobs. In Sherman, 
Globitech and Acoustical 
Control Systems are opening 
facilities.  

Sherman-Denison 

Target has continued to hire 
employees for its 1.6-million
square-foot distribution center.  
Brookshire Grocery plans to 
build a perishable foods ware
house in Tyler. Tyler ranked 
third in the state in employment 
growth over the past year. Jobs 
added were primarily in the ser
vice and trade sectors.

Unemployment reached a nine
year low during 1999. The City 
of Laredo and the federal 
government spent $50 million 
upgrading the Laredo Airport.  
Fountain Centre, a new retail 
development, has about 20 
outlets. Laredo Community 
College will be buildinga second 
campus on 140 acres off U.S.  
Highway 83 in south Laredo.  

Although there have been job 
losses because of the slump in 
oil prices, other types of jobs are 
being created. Panda Energy is 
building a $300 million natural 
gas generating plant, creating 
650 construction jobs. Midland 
International Airport, which 
opened last year, has five gates 
and cost $21 million.  

Odessa-Midland 
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A new wastewater treatment 
plant is under construction and 
will open in the northwest side 
of the city. A $50 million resort 
in Port Lavaca is expected to 
bring 5,500 new residents to the 
area. The University of Houston 
at Victoria is building a new 
academic building and 
undergoing two other new 
projects.

The closing of the Stroh Brewery 
was a major blow to local 
employment, with a loss of 350 
jobs. Blackand Decker is building 
a new plant in Marshall, creating 
80 jobs. Just south of Longview, 
in Rusk County, a new Tenaska 
power plant is under con
struction, adding numerous 
construction jobs. The University 

r of Texas at Tyler opened a 
Longview campus. The Kilgore 
business park broke ground in 
September.  

Two call centers opened in San 
Angelo and have the potential to 
create more than 650 jobs.  
Angelo State University added a 
number of new buildings, 
including the 135,000-square
foot Junnell Center, a multi
purposefacility. Lake Nasworthy 

f is being dredged. A 400-acre 
industrial park is being 

A developed.

Plans for a major downtown 
housing development could put 
450 new houses in downtown 
Lubbock; work could start in the 
first quarter of 2000. X-FAB is 
building a wafer foundary that 
will employ 138. Both Texas 
Tech University and Lubbock 
Christian University have 
building additions.  

Lubbock 

Several call centers opened in 
San Antonio, employing almost 
1,500. The conversion of Kelly 
Air Force Base into KellyUSA, an 
industrial park, has been suc
cessful. Major tenants include 
Ryder Logistics and Lockheed 
Martin (below).

San Angdelo San Anton iono 

Fort Hood is looking at privatizing Cooper Tire added another shift, 
its housingfor soldiers. The base creating 300 jobs. DeltaAirlines 
also announced layoffs for 237 expanded its maintenance fa
civilian employees. Tenneco is cility. Arkansas Rural ElectricCo
expanding in Temple, and operativeplansa150-megawatt 
Convergys is expanding in power plant to serve the area.  
Killeen.  

em Texarkana

Caterpiller is building a plan 
the area. A golf course com 
nity with 580 lots will be buil 
Woodway. Anheuser-Bu 
also built a distribution cente 
Waco. The Waco regional 
port underwent a renovation t 
doubled the terminal size.

t in The Dallas Cowboys Training 
nu- v Camp had a $6.5 million 
t in economic impact on the area, 
sch and the Cowboys plan to stay 
r in through 2000. Panda Energy is 
air- building a new power plant in 
hat Archer County. The Levi Strauss 

plant closed, but Budget Rent-A
Car, Southwestern Bell and the 
Texas Department of Criminal 
Justice will employ more than 
.1,000 locally. Sheppard Air Force 
Base is building a $14.5 million 
training facility.  

Wichita FallsVictoria
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Who OWNs GROUNdWATER?

he January 2000 issue of Tierra 
Grande contained an article by 
Center Research Economist 

Charles Gilliland on marketing and sell
ing groundwater. Gilliland pointed out 
that Texas still adheres to the rule of 
capture regarding groundwater owner
ship, citing the recent Texas Supreme 
Court decision of Sipriano v. Great Spring 
Waters of America, Inc., 42 Tex. Sup. Ct.  
J. 629 (1999).  

While landowners may have heard of 
the rule of capture, not all understand its 
legal implications. Most landowners be
lieve they own the water beneath their 
property, but nothing could be further 
from the truth.  

The Sipriano case gives a comprehen
sive overview of the rule of capture and 
the reasons the high court continues to 
follow it. The court summarized the rule 
by stating, "The rule of capture essen
tially allows, with some exceptions, a 
landowner to pump as much groundwater 
as the landowner chooses, without liabil
ity to neighbors who claim that the pump
ing has depleted their wells." 

This sometimes is referred to as the Big 
Pump Theory. That is, the landowner 
with the biggest pump gets most of the 
water without liability for draining the 
neighbors' water supply.  

But what are the exceptions? Accord
ing to the court, a landowner may not 
maliciously take water for the sole pur
pose of injuring a neighbor or wantonly 
and willfully wasting it. In 1978, the high 
court added another exception in 
Friendswood Development Co. v. Smith
Southwest Industries, Inc., 576 S.W. 2d 
21. Specifically, a landowner is liable for 
the subsidence on another's land caused 
by the negligent withdrawal of ground
water.  

Why did the court refuse to overturn 
the rule of capture? After the droughts in 
1910 and 1917, the citizens of Texas en
acted Section 59, Article 16 of the Texas 
Constitution, which states, "The conser
vation and development of all the natural 
resources of this State ... and the preser
vation and conservation of all such natu
ral resources of the State are each and all
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hereby declared public rights and duties; 
and the Legislature shall pass all such laws 
as may be appropriate thereto." (Empha
sis added). Section 59, Article 16, along 
with Texas Water Code Section 36.116, 
grants authority to districts created in 
the state to "provide for the spacing of 
water wells" and "regulate the produc
tion of water wells." 

Thus, water regulation is essentially a 
legislative function. The 1917 constitu
tional amendment imposed on the legis
lature, not the courts, the duty to regulate 
groundwater. The high court followed 
this rationale inBarshop v. Medina County 
Underground Water Conservation Dis
trict, 925 S.W. 2d 618 (1996), which up
held the constitutionality of the Edwards 
Aquifer Act. More recently, Texas voters 
approved Senate Bill 1, which represents, 
among other things, another legislative 
effort to manage groundwater by stream
lining the process for creating groundwa
ter conservation districts.  

Texas property owners do not own the 
water beneath their land. They own the 
right to search (drill) and to produce (cap
ture) if found. Borrowing from the rules 
governing oil and gas production, there 
may be other limitations to drilling and 
production rights as well.  

To avoid liability for drainage, oil com
panies must drill from a legal location 
based on spacing rules set by the Texas 
Railroad Commission (TRC). Effective 
December 18, 1996, Title 30 of the Texas 
Administrative Code, Section 238.44, 
sets state-wide spacing requirements for 
water wells. See Letter of the Law, Vol
ume 12, No. 2, for details. In all probabil
ity, these state-wide rules will either be

superseded or augmented by spacing re
quirements set by groundwater conser
vation districts.  

Oil companies also must produce 
within the allowed withdrawal rates set 
by the TRC for each well. While state
wide rules currently do not limit with
drawals from water wells, groundwater 
conservation districts have the authority 
to impose such limits.  

The establishment of groundwater con
servation districts and the imposition of 
spacing requirements and pumping lim
its on water wells may clash with a long
established rule allowing oil companies 
to use as much water as is reasonably 
necessary to explore for and produce oil 
and gas, especially where water is used for 
waterflood projects. Two public policies, 
one to enhance oil and gas production, the 
other to conserve the state's natural re
sources, will collide.  

roundwater and groundwater 
conservation districts are impor
tant to Texas. Justice Nathan L.  

Hecht, in a concurring opinion with Jus
tice Harriet O'Neil in the Sipriano case, 
points out that in the 50 years since the 
legislature authorized the creation of 
groundwater conservation districts, only 
42 such districts have been created. The 
reason is not lack of groundwater, for 29 
acquifers underlie 81 percent of the state.  
In 1992, groundwater supplied 56 per
cent of all water used in the state, meeting 
69 percent of agricultural needs and 41 
percent of municipal needs.  

For now, the Texas Supreme Court 
feels it would be improper to intercede by 
changing the common-law framework 
that includes the rule of capture. The 
more prudent approach, according to the 
court, is to wait and see if Senate Bill 1 has 
its desired effect. 4

ENvi tINI MENTA ii. ANd L Nd OWN t E ; U NI TE 
Apparently environmentalists and landowners have joined in a common cause 

against low-flying aircraft. In a suit filedin January 2000, a coalition of environmen
talists, outdoorsmen and rural landowners sued the Air Force, seeking to suspend 
low-level training flights. The coalition wants the Air Force to complete a broad 
environmental study of the impact training flights have on wildlife, tourism and 
other economic activities.  
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NEqIIqENCE PER SE 

ANd RENTAL PROpERTy

he term negligence per se is not 
familiar to most real estate prac
titioners. However, the term and 

concept influence the liability of owners 
and managers of rental property, espe
cially when the property is located within 
a municipality.  

The concept (sometimes referred to as 
"negligence as a matter of law") origi
nated in the English common law. A vio
lation of a statute or ordinance results in 
a conclusive presumption of negligence if: 

* the injury is the type the statute or 
ordinance seeks to prevent, 

" the plaintiff is a member of the group 
or class the statute or ordinance seeks 
to protect and 

" the violation of the statute or ordi
nance is the proximate cause (pro
ducing cause) of the injury.  

In 1985, the Texas Supreme Court was 
asked to decide whether a violation of a 
city ordinance constituted negligence per 
se in a personal injury case (Nixon v. Mr.  
Property Management Co., 690 S.W. 2d 
546). The defendant owned a vacant apart
ment complex. The plaintiff, a ten-year
old girl, was abducted outside another 
apartment building, dragged across the

street and raped inside the defendant's 
vacant building.  

The city ordinance required property 
owners to keep doors and windows of 
vacant structures securely closed to pre
vent unauthorized entry. The plaintiff 
(the rape victim) contended that viola
tion of the ordinance resulted in a conclu
sivepresumption of negligence that caused 
her injury.  

The trial court agreed and granted her 
a summary judgment. The Texas Supreme 
Court, after listening to the appeal, ruled 
the defendant's act was negligence per se.  
However, the case was sent back to the 
trial court for a jury to decide whether the 
violation was the proximate cause of the 
rape.  

On April 1, 1999, the Houston Court of 
Appeals decided another controversy in
volving rental property and the violation 
of a city ordinance (Osti v. Saylors, 991 
S.W. 2d 322). Four members of a family 
died in a fire. The family lived on the third 
floor of an apartment. The survivors sued 
the owner for wrongful death alleging the 
violation of the city ordinance regarding 
fire escapes was negligence per se.  

The apartment owner asked for and 
received a summary judgment. The court

of appeals reversed and remanded the 
matter for trial.  

In analyzing the case, the appellate 
court noted that lessors (apartment own
ers and landlords) generally have no duty 
to tenants or their invitees for dangerous 
conditions on the leased premises. How
ever, the rule does not apply to portions 
controlled by the landlord. (See Restate
ment [Second] of Torts Section 361). The 
landlord remains responsible for "the 
maintenance of walls, roofs and founda
tion of an apartment house or office build
ing ... [and] to any other part of the land 
the careful maintenance of which is essen
tial to the safe use of the rooms . . . ." 

In this instance, the landlord retained 
control of the part of the premises neces
sary for a safe exit. The landlord "did not 
expect his tenants to build a safe fire 
escape" or jump 16 feet to escape a fire.  

The court then examined whether the 
violation of the city's fire escape ordi
nance imposed a standard of conduct on 
the landlord creating negligence per se.  
The court held that it did, and the tenants 
fit in the class of persons the statute 
sought to protect.  

Consequently, the plaintiffs could as
sert negligence per se in their lawsuit 
when the trial began. It would be up to a 
jury to decide whether the violation was 
the proximate cause of the deaths.  

These cases are important because the 
violation of an ordinance may expose 
landlords and owners to greater liability 
than just municipal fines. -

CASE NOTES ANd COMMENTS

DELiNQUENT FAMily SuppoRT 
PAyMENTS IN BANkRUpTCy 

Letter of the Law, Vol. 13, No. 2, re
ported the case of In Re Lil' Things. The 
Northern District Federal Bankruptcy 
Court in Texas held that the federal bank
ruptcy law pre-empted the Texas law 
prohibiting assigning or subleasing of 
premises without the landlord's prior 
consent.  

Now, the Fifth U.S. Circuit Court of 
Appeals has been asked to resolve another 
contradiction between state and federal 
law.  

A couple (the debtors) filed for bank
ruptcy in 1987. They claimed an exemp
tion under Texas law for their homestead 
valued at $500,000.  

The former wife obtained a judgment 
from the bankruptcy court for $250,000 
for delinquent alimony, child support and 
maintenance payments, which are not 
dischargeable in bankruptcy (11 U.S.C.  
Section 523 [a][5]).

To enforce the judgment, the former 
wife sought to foreclose on the debtors' 
homestead. The bankruptcy court and 
the district courts would not allow fore
closure because the bankruptcy code (fed
eral law) did not pre-empt Texas law on 
this question. The issue was brought to 
the Fifth U.S. Circuit Court of Appeals for 
resolution.  

The federal appellate court agreed that 
federal law didnot pre-empt Texas home
stead law and that the former wife could 
not foreclose on the debtors' homestead.  
Exempt property is not liable for debts 
that survive bankruptcy. The former 
spouse must look to other collection 
rights under Texas law. In the Matter of 
Davis, No. 95-11112, Fifth Circuit, 3/18/ 
99.  

This case, involving Cullen Davis, is 
apt to be appealed to the U.S. Supreme 
Court. The First U.S. Circuit Court of 
Appeals held that Massachusetts' home
stead law was pre-empted by the federal 
bankruptcy law in a similar situation.

Currently, Texas Republican Senator 
Kay Bailey Hutchison is battling a change 
to the federal bankruptcy code that would 
overturn the amount of Texas homestead 
property exempt in bankruptcy.  

Texas debtors can claim as many as ten 
acres in an urban area or as many as 200 
acres in rural areas but not both. The 
exemption is based on the amount of land, 
not value.  

The proposed senate bill would base 
the amount on value, not area. The home
stead exemption would be capped at 
$100,000. An earlier version of the bill 
passed by the house capped the home
stead exemption at $250,000.  

On February 2, 2000, the senate passed 
the proposal with the $100,000 cap. Crit
ics termed the unlimited homestead ex
emption as an unfair loophole for wealthy 
deadbeats, citing actor Burt Reynolds, 
who kept his $2.5 million Florida estate 
after filing for bankruptcy, as an example.  

Presently, Senator Hutchison seeks a 
compromise between the senate and house 
versions. She wants to give each state an 
option to drop the federal homestead cap, 
if the state passes a new law to do so. "I'm 
just going to make every effort to protect
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Texas' Constitution. It's worked for 130 
years, and there's no reason to change it." 

Texas Republican Senator Phil Gramm 
favors a measure that disqualifies the 
homestead protection for anyone who 
buys a home within a year of filing for 
bankruptcy. "I am not in favor of some
body stopping by the real estate office and 
buying a $10 million house on their way 
to the lawyer to declare bankruptcy," he 
said.  

INSpECTIONS ANd PROpERTy 
Dis osUR E STATEMENTS 

interaction between a sellers' disclo
sure statements and the liability of 
professional inspectors has sparked 

an ongoing controversy in Texas residen
tial sales. Does an inspection supersede 
and supplant the sellers' duty to disclose 
known defects? What is the sellers' proper 
response once a problem is discovered by 
an inspection? 

Decisions in four Texas cases involv
ing residential sales fell into two catego
ries. In the first, the sellers did not dis
close a known defect, and the inspector 
found the problem. In the second, the 
sellers did not disclose a known defect, 
and the inspector failed to find the prob
lem.  

The leading case in the first category is 
Dubowv. Dragon, 746 S.W. 2d857(1988).  
A faulty foundation was discovered and 
analyzed by repeated inspections. The 
prospective buyers ultimately purchased 
the house after the sellers lowered the 
price and a new contract was negotiated.  

The new contract contained the fol
lowing language: "After careful inspec
tion of the house, and based solely on that 
inspection, the buyers feel the house will 
need repairs or on-going maintenance as 
indicated by the attached inspection re
port. The buyers agree to take the home 
AS IS, WITH ALL CONTINGENCIES 
REMOVED." The appellate court held 
the agreement insulated the sellers from 
liability when later sued for the founda
tion problem.  

In McFarland v. Associated Brokers, 
977 S.W. 2d 427 (1988), a defective roof 
was discovered by an inspector. The sell
ers probably knew of the problem, be
cause water had been leaking into light 
fixtures. The sellers agreed to repair the 
roof and include a one-year warranty on 
the workmanship. When the roof leaked 
six months after closing, the buyers sued.  

The appellate court ruled the case 
should go to trial, distinguishing this case 
from Dubow. In Dubow, the buyer ex
pressly agreed to rely solely on the inspec
tion after renegotiating the contract and 
reducing the price. No contract renego
tiation or price reduction occurred in 
McFarland.  

In the second category, Kessler v. Fan
ning, 953 S.W. 2d 515 (1997), the sellers 
failed to disclose a chronic drainage

problem. The inspector avoided liability 
by testifying that "the inspection did not 
include the surrounding yard and its drain
age." The sellers were held liable, not the 
inspector.  

In the most recent case, Blackstock v.  
Dudley, Amarillo Court of Appeals, No.  
07-99-0117-CV, 12/30/99, the sellers 
(Blackstocks) failed to disclose a severe 
plumbing problem. The buyer's inspec
tor failed to find the problem. After clos
ing, the problem surfaced.  

When sued, the sellers alleged that the 
inspection superseded any failure on their 
part to disclose, citing Dubow. The court 
distinguished the Dubow case primarily 
because the defect was discovered by the 
inspector in that case. That was not the 
case in Blackstock.  

What can be gleaned from these cases? 
" An inspection never relieves the seller 

of the obligation to disclose a known 
defect.  

" So far, no cases have held the inspec
tor solely liable for failing to dis
cover a defect. (The deep-pocket 
theory may bear considerably on this 
observation.) 

" Attempting to fix a problem discov
ered during an inspection does not 
relieve the seller of liability unless 
the property price is lowered and the 
contract modified using the language 
found in Dubow.  

"FOR ALL PuRpOSES" 

eal estate practitioners may have 
read legal descriptions that refer
ence prior deeds "for all purposes." 

Initially, attorneys did not want to retype 
a rather long, detailed legal description 
and simply referenced prior deeds "for 
the legal description only." 

However, some attorneys for unknown 
reasons began referencing the prior deeds 
"for all purposes," not just for the legal 
description. Texas courts noted the dif
ference and decided some cases that dras
tically curtailed the practice. Today, the 
only attorneys who reference prior deeds 
"for all purposes" are either smart and 
want to use the case law to their advan
tage or totally ignorant of the problems 
created by the wording.  

The leading case is Harris v. Windsor, 
294 S. W. 2d 798, decided by the Texas 
Supreme Court in 1956. Windsor sold 
land to Harris and reserved three-eighths 
of the minerals. The legal description 
cited a prior deed from the Federal Land 
Bank and stated that references were made 
"for all purposes." 

That deed, in turn, referenced yet an
other deed "for all purposes" where the 
seller in the chain of title reserved one
half the minerals. Thus, at the time of sale, 
Windsor owned all the surface and one
half the minerals.  

Harris contends that the references "for 
all purposes" were limited to the legal

description, not the entire deed. Further
more, the wording of the deed entitled 
Harris to five-eighths of the minerals, 
leaving Windsor liable for breach of war
ranty for the remaining one-eighth.  

The Texas Supreme Court disagreed, 
stating the reference "for all purposes" is 
not limited to the legal description. Fur
thermore, by referencing the prior deed in 
which one-half the minerals were reserved 
"for all purposes," Windsor placed Harris 
on notice of the extent of Windsor's min
eral ownership. Thus, Harris received the 
difference between half the minerals 
owned by Windsor prior to the convey
ance and the three-eighths reserved by 
Windsor in the conveyance.  

Based on this and other Texas cases, 
references to prior deeds "for all pur
poses" must be taken literally and not 
limited to descriptive purposes only. The 
grantee must examine the referenced 
deeds to determine the extent of their 
present interests and limits of ownership.  

Buyers should be wary when the refer
ence appears in deeds.  

WAiViNq TI-E IMpliEd WARRANTy Of 
HAbiTAbiliky To Buy A HOME? 

A San Antonio attorney, Bryan Woods, 
is pursuing a class action against a 
homebuilder. He says the builder is forc
ing buyers to waive the implied warran
ties of good workmanlike construction 
and habitability in an effort to save mil
lions in repair costs.  

"New builders try to convince people 
that their one-year warranty is it. And 
after that . . . they have to seek another 
warranty. And, of course those compa
nies try to deny coverage. Untold thou
sands of homeowners are going out of 
pocket and fixing things they shouldn't be 
fixing." 

On November 17, 1999, the San Anto
nio Court of Appeals held the practice 
unenforceable. A builder cannot cause a 
homeowner to waive the implied war
ranty of habitability and workmanlike 
construction, Buecher v. Centex Homes, 
(04-99-00337-CV).  

In the case of Humber v. Morton, 426 
S.W. 2d 554 (1968), the Texas Supreme 
Court ruled that new homes carry these 
implied warranties. Furthermore, in 
Melody Home Mfg. Co. v. Barnes, 741 
S.W. 2d 349 (1987), another Texas Su
preme Court case, the court held that a 
waiver of the implied warranty to repair 
or modify existing tangible goods or prop
erty in a good and workmanlike manner is 
against public policy. In the present case, 
the appellate court applied the non-waiver 
rationale to new construction. The court 
also held that the Residential Construc
tion Liability Act found in Chapter 27 of 
the Texas Property Code, initially drafted 
to be the sole means of recovery for a 
construction defect, did not supplant these 
implied warranties.
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NoiSE: A NUISANCE? 

A unique thing about noise is that it is 
rarely recoverable in condemnation. In 
Felts v. Harris County, 915 S.W. 2d 482 
(1996), reported in Volume 10, No. 3, of 
Letter of the Law, the landowners were 
unable to recover damages because noise 
is common to the community, not special 
to a particular landowner. However, the 
Fifth U.S. Circuit Court of Appeals may 
have forged an independent avenue of 
recovery apart from condemnation in 
Rushing v. K.C. Southern Railway Co., 
185 F. 3 "d 496 (1999).  

The plaintiffs purchased a home along 
the K.C. Railway Company line. Years 
later, a switchyard (a hub for attaching 
and detaching railcars) was built 50 feet 
from their property. The plaintiffs sued, 
alleging a nuisance because of the noise 
and vibrations from the coupling and 
decouplingof cars and the whistling from 
locomotives.  

The lower court dismissed the com
plaint because the noise levels were within 
the federal Noise Control Act, 42 U.S.C.  
Section 4901 requirements. Compliance 
with this and the Federal Rail Safety Act 
of 1970, 49 U.S.C. Section 20101, pre
empted the plaintiffs' nuisance claim.  

On appeal, the Fifth Circuit Court re
versed and remanded the case, ruling that 

Sif a matter Is no 
specifically and literal 
addressed by federal s 
the court will allow th
claim to proceed." -T

Environmental Compliance 

unless the federal noise statutes estab
lished specific standards for railway cars 
and locomotives, there is no pre-emption.  
The plaintiffs' claim for vibrations could, 
therefore, proceed in the absence of a 
showing that the noise control statute 
directly correlates vibrations and decibels.  

The following is the Texas Environ
mental Compliance Update's analysis of 
the case. "Under the Fifth Circuit's rea
soning, if a matter is not specifically and 
literally addressed by federal statute, the 
court will allow the state claim to pro
ceed. This should be considered in those 
situations in which regulated facilities 
seek to use compliance with a permit as a 
defense to common-law claims for negli
gence or nuisance pollution conditions." 

Letter of the Law, Volume 13, No. 2, 
reported a similar case in which a cell 
phone tower was found to be a nuisance 
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even though it complied with all laws and 
ordinances.  

In another lawsuit against the K.C.  
Southern Railway, Crowson v. Kansas 
City Southern Railway Co., Eastland 
Court of Appeals, No. 11-98-00236-CV, 
12/8/99, an employee sued for personal 
injuries. During deliberations, a juror 
brought in a textbook formula for deter
mining discounted cash flows. The jury 
wanted to know the discounted value of 
the plaintiff's lost future wages.  

K.C. Southern Railway asked for a new 
trial because of jury misconduct. The trial 
court denied the motion. On appeal, the 
denial was affirmed.  

In Bobbie Brooks, Inc. v. Goldstein, 
567 S.W. 2d 902, the Eastland Court of 
Appeals held that the use of a calculator 
was not misconduct justifying a new trial.  
By the same token, the use of the discount 
formula did not constitute an outside 
influence necessitating anew trial either.  

A LiCENSEd WiTNEss UpdATE 

Letter of the Law, Volume 13, No. 4, 
contained a synopsis of the current law 
addressing qualifications needed to tes
tify as an expert witness in a real-estate
related case. No real estate license is 
required under the current law. However, 
the witness must be qualified and possess 

relevant and reliable 
evidence.  

A statute passed by 
the 7 6 th Legislature, 
HB 2617, effective 

ly September 1, 1999, 
may have changed the 

tatute, rule. The house bill 
amends the Texas Pri

e state vate Security Act, Ar
ticle 4413 (29bb) of the 
Texas Civil Statutes.  

exas It provides "any per
son who . . . accepts 

Jpdate employment to obtain 
or furnish information 
with reference to .  

the cause or responsibility for fires, libel, 
losses, accidents, damages, or injuries to 
persons or to property, or securing evi
dence to be used before any court . .. is .  

required to be licensed as a private 
investigator." 

While the Texas Commission on Pri
vate Security states that the new law does 
not apply to real estate appraisers, the 
issue has not been resolved by a court.  

TiTlE COMPANY'S VERSUS 
AbSTRACTOR'S OfficEs? 

Effective November 4, 1997, Texas 
voters approved the constitutional 
amendment authorizing home equity 
loans and making procedural changes to 
home improvement loans. (See Center 
publication No. 1200 for more details.) 
For both types of loan, the contract for the

work and material must be signed in the 
lender's, attorney's or title company's 
office.  

Recently, the Austin Court of Appeals 
was asked to decide if there was a differ
ence between an abstractor's office and a 
title company's office for closing on a 
home improvement loan (Room With a 
View v. Private National Mortgage Assn., 
Inc. /03-99-00231 -CVI). The primary dif
ference between an abstractor's office 
and a title company is that an abstractor's 
office cannot issue a title policy.  

The appellate court held that an 
abstractor's office did not meet the con
stitutional requirement. The court also 
held that the amendment was not uncon
stitutionally void for vagueness and did 
not violate a person's right to travel or not 
to travel.  

Good SAMARITANS 
ANd PREMiSE LiAbiliTy 

Texas passed The Good Samaritan Act 
(Sections 74.001 and 74.002 of the Texas 
Civil Practice and Remedies Code) in 
1985. In part, the law protects non-medi
cal personnel from civil liability for ren
dering medical care at the scene of an 
emergency. It does not extend protection 
to those who render care in a willfully or 
wantonly negligent manner.  

Unfortunately for the Texas Parks and 
Wildlife Department (the department), a 
similar statute does not extend protec
tion to premise liability.  

Two people drowned on a stretch of 
the Pedernales River during a flash flood.  
The victims' beneficiaries sued the de
partment for wrongful death even though 
the department did not occupy or control 
that section of the river. Apparently, the 
department undertook the installation of 
an early flood warning system along the 
river in response to prior drownings.  
Posted signs told visitors to leave when 
the siren sounded.  

On the day of the drownings, the siren 
malfunctioned and did not sound.  

The plaintiffs contend that the posted 
signs encouraged visitors to rely on the 
siren for early warning of a dangerous con
dition. The reliance caused their deaths.  

Because of improper jury instructions, 
the case was remanded for trial. However, 
the appellate court ruled that when a 
party does not own, occupy or control 
premises, the party may nevertheless owe 
a duty of care to visitors if it attempts to 
make the premises safe. On retrial, the 
jury can be instructed concerning the 
department's attempt to make the area 
safe for park visitors.  

The case serves to warn individuals or 
organizations that may undertake simi
lar projects. 4 

Fambrough is a member of the State Bar of Texas 
and an attorney with the Real Estate Center at 
Texas A&M University.
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(Benchmarks continued from p. 1) 

If sufficient numbers of Tierra Grande 
readers elect to participate, we will soon 
be able to provide information about 
smaller cities and regions of the state. We 
also will be able to separate the metro 
areas of Dallas and Fort Worth.  

Please sign up and join the expert panel 
that is most closely associated with your 
real estate work. It will be time well 
spent. Your participation is appreciated.  

For a free detailed explanation of the

"As you peruse the budget, I hope you 
appreciate my concern that we continue 
to manage our costs," says Richards. "As 
licensee numbers dwindle, so will the 
Center's income. A big challenge in com
ing years will be to find ways to support 
important research with the same or 
fewer dollars." 

To obtain copies of the annual report, 
see the ordering information on page 28.

TRECI, order report 1363, Sharing You- Electronic Newsletter Expertise: The Texas Real Estate Conh
dence Index, using the form on page 28.* Popularity 
Dr. Leigh is an associate professor with the Marketing 
Department at Texas A&M University. G ow ing 

More than 650 persons now receive the 
Center's twice-weekly electronic news

U pcomiNCI E i NA RS letter: Real Estate Center Online News 
or RECON. And judging from a recent

The 14"h Annual Legal Seminar on Ad 
Valorem Taxation will be held Aug. 30 
through Sept. 1 at the Westin Riverwalk 
Hotel in San Antonio. Advance regis
tration is $285; registration at the door 
is $315.  

A Valuing Oil and Gas Properties for 
Ad Valorem Taxation seminar will be 
held Sept. 27-29 at the Westin 
Riverwalk Hotel. Cost is $400 in ad
vance and $430 at the door.  

A Commercial Real Estate Course 
will be held Oct. 12-13 at the South 
Texas College of Law in Houston. Be
fore Sept. 25, members of sponsoring 
organizations pay $125, other brokers 
$175 and practicing lawyers $200. Af
ter Sept. 25, fees are $50 higher.  

For information on these seminars or 
to register, contact the Real Estate 
Center's Registrar, Margaret Benedict, 
at 979-845-9691.  

An ual por-4 

The latest report on successes by the 
nation's largest publicly funded real 
estate research organization details the 
Center's research projects and expanded 
communications channels. The 1998
99 Annual Report of the Real Estate 
Center is now available for free.  

"This year's report introduces the 
Center staff," says Malcolm Richards, 
director. "This is not an ego trip for 
them but rather my effort to show you 
that we, too, are consumers of Texas 
real estate. We are buyers, sellers, own
ers, landlords and tenants. We own 
urban, rural, retail and recreational 
properties. Our small staff is a micro
cosm of Texas households." 

The annual report unveils another 
first - the inclusion of Center financial 
data.  

APRIL 2000

readership survey, recipients are pleased 
with what they see.  

More than half say they read the entire 
free newsletter. Nearly 68 percent say 
length of the news items is "about right." 

Recipients find lots to like in the on
line report. "Trends and goings-on about 
niche markets;" "who is coming to Texas, 
who is merging with whom, general busi
ness news;" and "regional real estate news, 
construction and management of new 
buildings" are among the favorite topics 
cited.  

Readers say they like the method of 
delivery, the variety of topics and the fact 
the news is dependable, authoritative and 
easy to read.  

"It's an idea generator. You have lots of 
stuff not seen on other realty newsletters," 
said one reader. Another says, "I share the 
information with the sales managers on a

By Brandi Ballard

1. How much energy does a ceiling fan us 
A. Equal to a 40-watt lightbulb 
B. Equal to a 100-watt lightbulb

C. Equal to microwave use for 5 minutes 
D. Equal to 1/4 of the dishwasher

2. How often should disposable filters for central air conditioner/heating units be 
changed? 
A. Once a month C. Every four months 
B. Every six weeks D. Every six months 

3. Raising the thermostat can reduce cooling costs by: 
A. 3-5 percent C. 10-15 percent 
B. 5-10 percent D. 15-20 percent 

4. Which major appliance uses the most energy? 
A. Dishwasher C. Refrigerator 
B. Dryer 

5. Should your central air-conditioning system: 
A. be checked by a professional to get ready for the summer cooling season 
B. be left alone unless it does not work properly 

6. Which can save on the cost of a lighting bill: 
A. conventional incandescent lighting 
B. fluorescent lighting 

7. Which of the following is NOT an advantage of skirting a manufactured home? 
A. Decreases draftiness C. Makes the home more attractive 
B. Helps insulation D. Increases the likelihood of frozen water lines

8. Which gives off more light? 
A. one 100-watt bulb B. three 40-watt bulbs

9. Does high-octane gas improve an automobile's fuel efficiency? 
A. yes B. no

10. Proper tire inflation: 
A. has no effect on gas mileage B. increases gas mileage

The answers to these questions are on page 28.  

Ballard is an editorial assistant with the Real Estate Center at Texas A&M Universit-v.  
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regular basis. I like being in the know, and 
you make it much easier to keep up with 
news as I don't find time to read the 
newspaper." 

"I find the state-wide prices to be ex
tremely useful as an economic indica
tor," says a RECON recipient. "I love the 
business news, such as a new building 
being purchased or leased by a potential 
employer. There is so much useful infor
mation, such as a Texas business consoli
dating with another. This really helps me 
and some of our analysts know what is 
going on in many of our communities 
across the state."

Subscribing to RECON is easy. Go 
to the Center's web site at http:// 
recenter. tamu. edu. Click on the middle 
section titled "Headline News." Fill 
in the two boxes in the left column 
with your name and e-mail address and 
hit send.  

Commission NevOMps MC[ LUIs 
Members of the Texas Real Estate Com

mission have approved sweeping changes 
in mandatory continuing education (MCE) 
policies. For example, MCE courses may 
be taught within a real estate brokerage 
office, provided the instruction is offered

only in areas conducive to learning and iso
lated from other work activities.  

Commissioners also clarified how in
structors may withhold course credit from 
disruptive students and how MCE instruc
tors may be approved based on their ability 
to teach a relevant area rather than on the 
basis of specific courses.  

Under the new rules, single course off er
ings may be repeated as many as four times 
during a year as long as the provider re
mains qualified. In another policy change, 
Commissioners approved a series of new 
rules governing standards for real estate 
inspections.

L OL cR a FTS DEr Form 
CALL TOLL-FREE FOR FASTEST DELIVERY 800-244-2144

Publications Room 
Real Estate Center 
Texas A&M University 
College Station, Texas 77843-2115 
Voice: 979-845-2031 
FAX: 979-845-0460 
E-mail: info@recenter.tamu.edu 
Web site: recenter.tamu.edu

Method Check/Money Order 
of Payment Payable to Real Estate Center 

1II MasterCard D Visa D Discover D American Express 

Account no.  

Expiration date Signature 

Telephone Print name

No. Price

Home Sales" Video-NEW 

Estate Center-NEW 

eal Estate Confidence

eo 

on Fee"' Video

"Selling Homes in the Melting Pot: Cross-Cultural Marketing 
L in a Changing America" Video 

___ The Texas Property Tax System 

_ I One-of-Everything* 
*Includes one copy of every active publication in Center inventory: technical 
reports, special publications, references and directories. Quarterlies and 
reprints are not included.

TG-1364 

TG-1365 

TG-1363 

TG-1351 

TG-1300 

TG-1294 

TG-1330 

TG-1248 

TG-1349 

TG-1331 

TG-1192 

TG-533

I$10 

Free 

Free 

$5 

$3 

$5 

$10 

$10 

$5 

$19.95 

$5 

$500

Texas licensees deduct 20% 

Total

Give us your e-mail address, and we will send you free real estate news weekly: 
In a hurry? Use your credit card, and FAX your order to 979-845-0460.  

WRONG )ADDRESS Please correct your mailing 
label and send it to Circulation Manager, Real Estate 
Center, Texas A&M University, 2115 TAMU, College 

Affix corrected address label here. Station, TX 77843-2115.  
Or, fax it to: 979-845-0460.  
Attention licensees. Remember to notify the Texas 
Real Estate Commission of any address changes.  

1. B 2. A 3. B 4. B 5. A 6. B 7.D 8.B 9.B 10.B 
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Quantity Title
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I

___ "Ten Tips for Improving Your New 

_ D1998-99 Annual Report of the Real 

Sharing Your Expertise: The Texas I 
Index-NEW 

Downtown Texas Housing-NEW 

F I Manufactured Home Buyer's Guide 

[_ 1 A Citizen's Guide to Zoning 

El "The Duties of Representation" Vid 

___ "How to Use Paragraph 7(D)1-'Opti 

E_ Development Impact Fees in Texas

Total

I
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