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QUICK NEWS 
Texas Big City Headlines 

Updated Five Times Weekly

- Home sales

- Apartment sales 

- Retail 
- Medical 

- Groundbreakings 
- Construction 
- and more

- Abilene - Longview

- Amarillo 

- Austin-Round Rock 

- Beaumont-Port Arthur 

- Brownsville-Harlingen 

- College Station-Bryan 

- Corpus Christi 

- Dallas-Fort Worth-Arlington 

- El Paso 
- Houston-Sugar Land-Baytown 

- Killeen-Temple-Fort Hood 

- Laredo

- Lubbock 
- McAllen-Edinburg-Mission 

- Midland 
- Odessa 

- San Angelo 

- San Antonio 

- Sherman-Denison 

- Texarkana 

- Tyler 

- Victoria 

- Waco
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www.recenter.tamu.edu/mnews 

For the 2007 in-depth look at each MSA, go to: 
www.recenter.tamu.edu/mreports
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he race is on to convince the commercial real estate 
industry that the country is ready to "go green." But 
proponents will need to pull off a trifecta if green build

ing is to gain widespread acceptance in the marketplace. They 
must convince a host of people that supporting green commer
cial properties is good for the environment, good for a com
pany's image and good for the bottom line.  

Environmental advantages have been the easiest "sell" to 
commercial real estate professionals because Americans are 
becoming more supportive of efforts to improve and protect 
the environment. The challenge is proving to commercial 
investors, landlords, tenants and an array of other financial 
stakeholders that economic rewards can be reaped as well.  

A number of programs are converging to address this chal
lenge, and Texas real estate professionals should consider 
becoming familiar with them. As these programs gain momen
tum and acceptance in the market, their influence on the 
greening of commercial real estate is sure to grow.
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Defining Commercial 'Green' 
At their core, green building practices focus on reducing the 

quantity of resources used :o construct ind o-erate commer
cial buildings. According to Dan Winters, managing principal 
of Evolution Partners, a real estate investment advisory and 
private equity firm, "Green buildings are intended to be envi
ronmentally responsible, energy efficient, econcrnically profit
able and healthy places to live and work." 

The term sustainablee development" is also frequently used 
to describe green building practices. The U.N. World Commis
sion on Environment and Development defines sustainable 
development as that "which meets the needs of the present 
without compromising the ability of future generations to 
meet their own needs." 

The U.S. Office of the Federal Environmental Executive 
has a more formal definition of green building: the practice 
of 1) increasing the efficiency with which build"- gs and their 
sites use energy, water and materials, and 2) reducing building 
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THE WHOLE FOODS MAf ,a n corporatee 
headquarters in downtown / A "6ived LEED 
certification for its "green" int -ong other 
features, the building has an enviro~6iei tally 
friendly under-floor cooling system an5"coQcrete Q 
floors instead of carpeting.  
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impacts on human health and the environment through better 
siting, design, construction, operation, maintenance and waste 
removal throughout the building life cycle.  

Winters believes the value of green commercial buildings 
will be recognized by the real estate industry when it can be 
measured independently at a reasonable cost, quantified with 
hard numbers and supported with appropriate education and 
training.  

EPA Energy Star Program 
nergy Star is a joint program between the U.S. Envi
ronmental Protection Agency (EPA) and the U.S.  
Department of Energy. The program began in 1992 as 

a voluntary labeling program designed to identify and pro
mote energy-efficient products. The Energy Star label can be 
obtained for residential, commercial and industrial buildings.  

Partnering with more than 9,000 private- and public-sector 
organizations, Energy Star provides technical information and 
tools for the development of energy-efficient solutions and 
best management practices. The program saved businesses and 
consumers about $14 billion in 2006 alone.  

"Energy is the single largest and most controllable operat
ing cost in an office building," says Stuart Brodsky, national 
program manager for Energy Star's Commercial Property Mar
kets Program. According to Brodsky, energy costs represent 30 
percent of a typical building's total costs.  

EPA research shows that buildings carrying the Energy 
Star label consume about 40 percent less energy than typical 
buildings while maintaining the required level of comfort and 
services.  

Energy Star provides building operators with free online tools 
to estimate energy consumption and emissions at the building 
and portfolio levels. Property operators can rate their energy 
performance on a one to 100 rating scale and download a for
mal statement of performance.  

Buildings achieving 75 to 100 points are eligible for Energy 
Star recognition. Operators of more than 28,000 buildings have 
used the EPA rating tool.  

BOMA Energy Efficiency Program (BEEP) 
In 2006, the Building Owners and Managers Association 

(BOMA) Foundation, in partnership with the EPA Energy Star 
Program, created an operational excellence program to instruct 
property owners, managers and operators on how to reduce 
energy consumption and costs. The program is designed to help 
facility executives access and use Energy Star tools, develop 
operational best practices, document success stories and com
municate those successes to the commercial real estate indus
try and stakeholders.  

Commercial office building owners spend about $24 billion 
annually on energy according to BOMA, which asserts a 30 
percent reduction in energy consumption is often achievable 
merely by improving building operating standards.  
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An online curriculum, available through a series of 
web seminars, is the core BEEP product. Support materi
als are also available online in real time. Access to the 
seminars can be purchased by BOMA members and non
members alike.  

The six two-hour seminars cover an introduction to 
energy performance, energy performance benchmarking, 
energy-efficient audit concepts and economic benefits, 
no- and low-cost operational adjustments to improve 
energy performance, valuing energy enhancement 
projects and financial returns, and building an energy 
performance awareness program.  

Leadership in Energy and Environmental 
Design (LEED) Program 

he U.S. Green Building Council (USGBC) was 
created in 1993 as a nonprofit coalition of busi
nesses, organizations and government agencies 

dedicated to promoting green building practices. The 
USGBC established a rating system known as Leader
ship in Energy and Environmental Design (LEED).  

Under the LEED-certified building program, buildings 
can earn points in categories including site sustainabil
ity, water efficiency, energy and atmosphere, materi
als and resources, indoor environmental quality, and 
innovation and design process. Based on the number 
of points earned, buildings receive one of four levels of 
certification: certified, silver, gold and platinum. Most 
developers tend to focus on the points that have a direct 
dollar payback.  

LEED categories include new construction, com
mercial interiors, core and shell, operations and main
tenance, homes, neighborhoods and a number of 
specific applications such as retail, multiple buildings or 
campuses, schools, healthcare, laboratories and lodg
ing. While Energy Star-certified buildings are based on 
actual energy performance, LEED new construction 
credits are awarded based on projected performance.  

LEED certification was designed to define green building 
by establishing a common standard of measurement; promot
ing integrated, whole-building design practices; recognizing 
environmental leadership in the building industry; stimulat
ing green competition; raising consumer awareness of green 
building benefits and transforming the building market. The 
majority of nongovernment LEED-certified buildings are office 
buildings.  

Among other things, the USGBC believes that LEED
certified buildings should:

*produce lower operating costs and increased asset value; 

* secure tenants more quickly and reduce tenant turnover; 

* command higher rents; 

* attract grants, subsidies and other government incentives;
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reduce energy, waste disposal and water costs; 

reduce environmental and emissions costs;

" reduce operations and maintenance costs; and 

" produce savings through increased tenant productivity 
and health.  

Actual benefits range from fairly predictable (energy, waste 
disposal and water savings) to relatively uncertain (increased 
productivity and health benefits).  

Potential negatives include: 

" uncertain building costs due to a pioneering design, 
" increased operating costs from the learning curve required 

to familiarize engineering staffs with green systems, 
* inability to pass costs to tenants (existing leases in place 

may limit pass-throughs on green retrofits, and net leases 
constrict ability to pass through higher first costs), and 

TIERRA GRANDE
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* risk of rapid functional obsolescence because "new" tech
nologies may get leapfrogged.  

The costs should move toward zero as design and construe
tior teams gain more experience. By mid 2006, :45 buildings 
representing more than 55 million square feet of commercial 
space had registered (applied for) certification under the LEED 
program in Texas. Total registered space, including government 
and nonprofit buildings, is more than 67 million square feet.  
Almost 2.3 million square feet of total space has attained LEED 
certification in Texas.  

Green Building Finance Consortium (GBFC) 
Scott Muldavin of The Muldavin Company Inc., a real estate 

consulting firm, sees a number of barriers to private-sector 
investment in commercial green buildings.

AUSTIN'S CITY HALL and Public Plaza has 
bicycle storage space, showers and lockers to 
encourage employees to bike to work. More than 
80 percent of the building's construction debris 
was recycled. Foundation drainage is collected 
and used to water the landscaping, and air 
conditioning condensation is used in a waterfall.  
These and other green building methods and 
features earned the building LEED's gold rating.  

Among those barriers are the inability to assign 
a value to specific investments in green technol
ogy, inadequate risk assessment of the investments 
and the problem of communicating cost and benefit 
information to decision-makers in a language they 
can understand.  Muldavin believes that appraisers, loan 

underwriters and acquisition analysts 
do not typically have the experience to 

address issues such as level of increased worker 
productivity or enhanced tenant demand being 
derived from a green building. Lenders and investors 
also require specific methods to evaluate financial 
or value impacts generated by a building with green 
attributes.  

To address these challenges, Muldavin brought 
together a group of private sector real estate compa
nies, trade groups and corporations in 2005 to form 
the Green Building Finance Consortium (GBFC).  
Muldavin is executive director of the GBFC; consor
tium members include the National Association of 
Realtors and BOMA International.  

The mission of GBFC is to provide the private real 
estate sector with a way to independently assess the 
value and risk of a green building investment. This 
will be accomplished through development and dis
semination of an analytical model that will make 
green building benefits and costs more transparent.  

Developing a methodology to measure value is also 
a critical first step toward the eventual introduction 
of green mortgage-backed securities, according to 
Muldavin.  

The components needed to address the financial 
unknowns in building green commercial space are 
falling into place. Green building practices are slowly 
becoming a legitimate alternative for the commercial 
real estate sector.  

In the years ahead, real estate professionals who
fail to adjust to the commercial market's shift toward green 
buildings may expose themselves to substantial risk and poten
tial value declines in their properties. * 

Dr. Hunt (hhunt@recenter.tamu.edu) is a research economist with the Real 
Estate Center at Texas A&M University.

Real estate professionals should take note of the growing 
commercial green building movement. While data proving 
the benefits of green building are scarce, public and pri
vate groups are working to better define the value of green 
investments.
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shopping 

around 
notes from ICSC's 2007 convention 

by Mark G. Dotzour

k A ith its 

glitz,

glamour 

and gambling, Las Vegas 

is the perfect metaphor 

for retail development.  

What better location 

for the dance of retailers 

and developers known 

as the International 

Conference of Shopping 

Centers (ICSC) national 

convention? Some say 

30 percent of all retail 

leasing in the United 

States takes place at 

this meeting in a matter

of a few days.
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Attendance at the 2007 ICSC convention approached a record 50,000. Clearly, 
developers and municipalities are still enthusiastic about retail development, and 
American consumers, who continue to accumulate monumental debt, are still 
shopping.  

Mixed-Use Projects 
Zoning ordinances over the past 50 years have separated residential and commercial 

land uses, leaving people to commute long distances from home to work and enter
tainment venues. Now that gas prices are painfully high and concern about environ
mental issues is increasing, developers are building mixed-use developments that 
combine housing with office, retail and hotels in one area. Proximity allows people to 
walk to and from destinations.  

Mixed-use projects are complex. They can be created in urban, suburban, in-fill 
and reuse scenarios. Developers often seek zoning changes to allow higher density 
and taller buildings, but sometimes conflicts arise between area residents and city 
officials.  

When the public gets involved, debate over new development must be done in the 
glare of the public spotlight, making negotiations more difficult. Mixed-use deals 
often are done with financial support from the local municipality in the form of tax 
abatements or infrastructure improvements. Because municipal government spend
ing is funded by retail sales taxes paid by local shoppers, mayors are keen to attract 
big retailers to their cities. And of course, housing and retail development go together 
because there is no retail demand without the houses full of shoppers.  

Big-city mayors at the convention advised developers that successful development 
projects must help the city achieve its long-term goals. For example, Atlanta is cur
rently focusing on providing retail developments that include locally owned businesses.

NEW RETAIL DEVELOPMENT in un 
urban cores is born of partnership 

public and private interests. A panel 
at the convention suggested tha 
incentives to pull in national re 
aggressive marketing by city o 

critical for successful

"Workforce housing" is the new 
euphemism for what used to be called 
"affordable housing." Mixed-use devel
opments may include workforce hous
ing, in some cases across the street from 
million-dollar condos. Tax credits for 
developing affordable housing and pre
serving historical buildings can reduce 
costs by 30 to 40 percent. New Markets 
Tax Credits and Historic Preservation 
Credits are two examples.  

Underserved Urban 
Retail Markets 

ower-income residents living in 
the core of American cities often 
have no retail to support them. In 

some cases, they have to travel miles to 
shop for groceries and other necessities.  
This market, which convention speak
ers referred to as the "new frontier" 
for retail development, faces serious 
challenges. Perceptions of high crime, 
inventory losses and lack of disposable 
income have made debt and equity 
investors skeptical about entering these 

markets. However, a 

derserved few success stories are 

between providing encouraging 
of mayors momentum.  
t generous Urban retail often 
mailers and entails the reuse of exist
fficials are ing buildings. Urban set
I projects. tings frequently include 

multistory buildings, 
which traditionally 
have been anathema to 
retailers, who prefer to 
be on the "pedestrian" 
ground floor. Mixed-use 
projects can take a long 
time to develop, often 
longer than the terms of 
the mayors and council 
members who supported 
them.  

One of the biggest 
challenges for develop
ers is getting national 
retailers to commit to 
locations in the urban
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core. The mayor of Atlanta suggested developers turn to locally owned retailers to 
fill the gap.  

Former Los Angeles Lakers basketball star "Magic" Johnson has formed a develop
ment company and a partnership with Starbucks to open coffee shops in the urban 
core. He has also partnered with TGI Friday's and AMC Entertainment to provide 
restaurants and movie theaters in minority urban and suburban markets. These retail 
developments already exist in Dallas and Houston.  

A panel of mayors from across the United States suggested that it takes a strong 
mayor and city council commitment to make urban retail work. Hence, these devel
opments are almost exclusively public-private partnerships. The developer brings the 
capital and expertise; the city provides public services, infrastructure and financial 
subsidies. Several mayors agreed that mayors must not be just chief financial officers 
for their cities but also chief marketing officers.  

When asked about the risks associated with developing retail in underserved minor
ity areas of American cities, the panel had these comments: 

" The mayor of Washington, D.C., said cities should increase their police and 
public service presence to address crime concerns, and also promote government 
investment in the area, including making infrastructure improvements and 
locating government offices there.  

" Louisville's mayor said it is beneficial to provide developers with actual crime 
statistics to negate the often inflated per
ception created by local news media.  

" Newark officials hired a consultant to 
determine the volume of retail sales "leak
ing" out of minority neighborhoods into 
other areas.  

any cities are offering financial incen
tives to encourage retail development 
in urban settings. The panel cited 

these examples.  

" Las Vegas offers $5 million to companies 
willing to open grocery stores to replace 
closed stores.  

" Louisville offers forgivable loans to busi
nesses that move into designated areas.

" Buffalo used a combination 
and local funds to build 
the first supermarket in 
15 years in an underserved 
urban area.  

* Oklahoma City is rebuild
ing and renovating 75 
schools in older neighbor
hoods to encourage people 
to move back to those 
neighborhoods.  

" Trenton is using eminent 
domain aggressively to 
ensure highest and best 
use of properties.  

* Trenton provides job train
ing for education, medical 
and entertainment busi
nesses to encourage hiring 
of local residents. The city 
also is working to get kids 
interested in the building 
trades.  

* Atlanta is encouraging and 
supporting local retailers.

of federal, state

Hot Retailers 
ach year, ICSC recognizes "Hot 
Retailers" that shopping center 
owners and managers have identi

fied as adding interest and energy to 
their properties. This year, six retailers 
were recognized.  

J. Crew, the casual clothing store, 
expects to open 20 to 25 new stores in 
the next year. The company is trying 
new concepts including J. Crew Wed
ding, Crew Cuts (children's clothing) and 
Madewell (women's apparel at prices 
20 to 30 percent less than the J. Crew 
store). Madewell opened its first store in 
Dallas in summer 2006.  

The Little Gym offers a noncompetitive 
environment for children to exercise and 
develop motor skills, listening skills and 
physical fitness. Children four months
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to 12 years old attend sessions once a week. The facilities are typically located in strip 
shopping centers. All stores are owned by franchisees. The company has 28 loca
tions and plans to open 70 more gyms each year.  

Lucy, which labels itself as a one-stop shop for the modern, active woman, salls 
sportswear and activewear They currently have 47 stores, with a goal of 100.  

ULTA markets itself as a place that offers women escape, education, entertainment 
and esthetics. Visitors can choose from more than 22,000 beauty products, get their 
hair styled and have their makeup redone. ULTA likes to locate noar power centers 

WHERE ARE THE COOLEST SHOPPERS these days? Check Madevwe (facing page, too), ULTA 
facing page, bottom) and WineStyles (below), where "cha-ching" is the soundtrack, and new 
stores are in the works.  

1 1 
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and sporting goods stores so women can shop while their husbands browse next 
docr. ULTA currently has 204 stores and plans -o open 50 in 20C7 and ancther 70 
in 2008.  

niqlo, a Japanese retailer, currently has five stores in the United States.  
! These large stores (over 30,000 square feet) are trying to bring modern Japa

nese culture and style to the United States, offering premium derim jeans, 
t-shirts and solos. New York hosts the only U.S. locations so far, but once the brand 
is established, Uniqlo plans to go nationwide.  

WineStyles has 170 U.S. stores. Designed to tAke the mystery out of wine buying, 
the stores offer aver 150 labels, many under $25 per bottle. This franchise caters to 
the overwhelmed wine buyer. Customers taste wines, then get assistance in deter
mining their personal "wine style," along with recommendations of wines to fit 
their budgets. The stores host a wine club and wine-tasting events. The company's 
development goal is eight to ten new stores per month.  

Green Development 
"Green design" and "sustainable development" were high-profile topics in semi

nars and exhibit space. A new designation - "LEED certified" - indicates that 
a building has met environmental criteria established by the U.S. Green Puilding 
Council (USGEC). According to USGBC, "going green" can reduce energy Zosts by 
30 percent, carbon by 53 percent, water use by 33 to 50 percent and waste costs by 50 
to 90 percent. Green design characteristics for retail developments include: 

* solar-powered security vehicles, 
* extensive skylights and natural lighting,

* storm water overflow management, 

* "energy misers" on cold drink 
vending machines, 

* pervious pavement to reduce storm
water runoff, 

" landscaping with native plants that 
requ re minimal watering, 

" earth-friendly roofing 
materials that mini
mize the "urban heat 
island effect," 

* fabric heating and air 
conditioning ducts 
that diffuse heating 
and cooling uni
formly throughout 

the space, and 

* garden-like rooftops 
that absorb half the 
rainwater they catch.  

Sustainable develop
iment practices include: 

* redeveloping existing 
buildings near public 
transportation nodes, 

preserving facades of 
historic buildings, 

reusing contaminated 
brownfield sites, 

* creating mixed-use 
developments with 
high-density land use 
to reduce traffic, 

* using solar panels
(Target stores in California generate 
20 percent of their electric needs 
this way), and 

switching from 1000-watt, high
pressure sodium exterior lights to 
750-watt metal halide to reduce 
energy use.  

For more on commercial "green" 
building, see "Selling Green," p. 2. 4 

Dr. Dotzou- (dotzour3tarmu.edu) is chief econo
mist with the Real Estate Center at Texas A&M 
University.

Mixed-use projects for underserved 
urban cores and green design were 
high on the agenda at this year's 
International Council on Shopping 
Centers convention. Retailers recog
nized were J. Crew, The Little Gym, 
Lucy, ULTA and Uniqlo.
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r America's commercial 

real estate market is 

running strong and 

hot. Millions of square 

feet of office and 

industrial space 

have been leased 

since the recessionary 

periods in 2001, 2002 

and 2003. As buildings 

have filled up, rents 

have gone up.  

Will Travel 
TIERRA GRANDE10



By Mark G. Dotzour

rices of quality commercial properties 

have risen dramatically in the past four 

years. The rate of increase in building 

values has been astounding, resulting in prices 

higher than any seen before in Texas or the 

rest of the nation. Veteran commercial market 

lenders, developers, investors and brokers 

wonder just how long this phenomenal market 

can continue.  

Market Cycles 
All real estate markets go through cycles. The commercial cycle begins when 

existing buildings start to fill as the economy comes out of a recession. In the sec
ond phase, low vacancies cause rents to increase. The third part of the cycle occurs 
when rents get high enough to prompt new construction.  

When aggressive building produces more space than is needed (the fourth phase), 
vacancies increase and rental growth slows. In the last phase of the cycle, over
building runs its course and market activity subsides until national economic 
growth produces enough new jobs to fill the vacancies. At this point, the cycle 
starts again.  

Where are we in the cycle today? "We are in the ninth inning of a nine-inning 
game," said a CEO at the Eighth Annual U.S. Real Estate Opportunity and Private 
Fund Investing Forum in New York. Another said, "Most deals today are based on 
the assumption of double-digit rent growth for the term of the loan." 

Other CEOs and senior management of the world's largest real estate capital 
providers see changes unfolding. Many big investors are at their allocation levels for 
real estate; they will either have to raise their allocations or max out. Most of the 
money made in the past two years has come from flipping deals from one firm to 
the other with a 6 percent capitalization rate (cap rate) to a 5 percent cap to a 4 per
cent cap with more leverage. Frenzied participants have been buying at a 5 percent 
cap, selling at a 4 percent cap and reselling to a 3 percent cap rate. Many deals have 
no free cash flow for ten years. Owning a quality office building is like owning a 
football team: it makes no money until you sell it, said one CEO.  

Large institutional investors typically have a long investment horizon known as a 
"holding period." However, current holding periods have been shortened. One CEO

OCTOBER 20070 11



compared the market to a game of mu 
cal chairs, with players seeking to redr 
the holding period. Another called it a 
"hot potato market." 

Commercial Lending Standard! 
global glut of capital-seeking 

investments is one reason cor 
mercial real estate property 

prices have skyrocketed. At the same 
time, commercial mortgage lending h, 

gotten competitive, and lenders have 
relaxed their underwriting standards t( 
compete for loans. In the past few year 
lenders have underwritten many mort 
gages with interest-only terms, some f 
the entire term of the loan.  

The debt coverage ratio (DCR) is a 
traditional measure of the risk of a lo.  
In the past, lenders 
wanted the income of a 
building to exceed the Hedge 
mortgage payments by 
15 to 20 percent. Fever
ish lender competition 
has led to many com
mercial loans being ove 
made with a DCR of 
1.0, meaning that the 
income of the building 
just barely covers the 
loan payments, leaving no cash flow 
the equity investors.  

More aggressive lenders have under
written loans in which the property dc 
not generate enough cash flow to cove 
the loan payments. To compensate, th 
include a reserve in the loan to make t 
payments in the early years of the loar 
They and the building owner hope ren 
will increase substantially over the co: 
ing years. If rents do not increase suf
ficiently, some buyers have a hard tim 
meeting their mortgage payments.  

Commercial mortgage lenders got a 
splash of cold water in their faces wher 
the difficulties in the subprime residen 
market came to light in early 2007. Bor 
rating firms were somewhat surprised I 
the number of mortgage loans becoming 
delinquent. Moody's Investor Services, 
Fitch Ratings and Standard and Poor's 
(S&P) announced in April that they wo 
raise credit enhancement levels. The S.  
report sent a shudder through lenders, 
the cost of borrowing increased.  
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The wave of hyperaggressive mortgage 
lending has crested. Mortgage loan terms 
are reverting to historical levels, with 
more emphasis on amortization, some 
equity required and strong DCRs. There 
is still an abundance of investment capi
tal to be poured into real estate mortgage 
lending and equity investment. But the 
subprime lending scare has prompted a 
modicum of caution in the commercial 
market. Many capital market experts 
expected mortgage underwriting stan
dards to tighten in the second half of 
2007.  

The good news is that default rates on 
commercial real estate loans are at all
time lows. With rents increasing, space 
filling and prices escalating, don't expect 
weakness in commercial mortgages in the

New Development Coming With "core" real estate invest
ments priced so high that 
yields have declined dramati

cally, investors are looking elsewhere.  
One fund manager commented that a 
lot of investors don't want to be in core 
anymore. Cap rates are so low that there 
is basically a negative leverage situation 
in the market - that is, the expected 
returns for investors are lower than the 
cost of mortgages. This perception is 
widely held by the "smart money" in 
the commercial real estate investment 
world.  

Consequently, a new energy is build
ing. Managers of pension funds, endow
ment associations, private equity firms

fund and private equity 

m managers are looking 

rseas for higher-yielding 
real estate investments.

next year. Only when new supply over
whelms demand will defaults increase in 
the commercial sector.  

International Investment Many believe commercial real 
estate in the United States is 
"fully valued," meaning it is 

going to be hard to earn high yields at 
current prices. Hedge fund and pri
vate equity firm managers are looking 
overseas for higher-yielding real estate 
investments. American institutional 
investors, including pension fund and 
endowment association managers, are 
convinced that overseas investments are 
the most promising.  

American interest in Japanese, Brazil
ian, Russian, Indian and Chinese proper
ties is particularly strong. Western and 
central European properties are attract
ing interest as well. At the same time, 
foreign investors think their markets are 
too high and are moving investment dol
lars into American real estate.

and real estate investment trusts all 
want to get into the development busi
ness. Yields on development deals have 
fallen by 500 basis points (5 percent) 
in the past five years, according to one 
report. Even with declining expected 
yields, the focus on building new proj
ects is intense.  

"There are a lot of crazy deals being 
done. It's very risky to be initiating new 
joint venture strategies at this phase 
of the market," said an international 
developer. Cap rates have dropped below 
3 percent for apartments in New York 
City, and developers are willing to accept 
a 7 percent cap rate for developing a new 
office building. This is an extremely 
low return for the risk associated with 
development.  

Even though prices are high and yields 
are low, investor money has been cascad
ing into real estate funds of all types. For 
example, Allstate Investments LLC is 
reportedly putting $600 million into real 
estate in 2007, $800 million in 2008 and 
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$1 billion per year afterward. Prudential 
raised billions for a recent real estate 
investment fund and had to turn away 
investors.  

General Electric already has over $50 
billion invested in real estate and is look
ing to invest more. Real Estate Alert, an 
industry trade publication, has identified 
385 active or planned closed-end funds 
seeking a return of 10 percent or more, 
up from a revised 258 funds a year ago. If 
these funds achieve their goals, they will 
need to find over $600 billion worth of 
real estate to buy.  

What Happens Next? 
eturns on quality investment

grade properties have been driven 
to historic lows. Expect to see 

increasing development activity across 
the United States as more money contin
ues to flow into the real estate sector and 
investors seek higher yields from new 
projects.  

Over the past two years, high con
struction costs and land prices have 
served as a modest constraint on new 
building projects. There is a plausible

scenario for the next few years in which 
construction costs fall and overbuild
ing takes off. Here is how that scenario 
might play out.  

- The overheated Chinese property and 
stock markets decline significantly.  

* Development in China slows after 
the 2008 Olympics.  

* Higher interest rates in China 
contribute to slow growth after the 
Olympics.  

* Global demand for commodities falls 
as China's economy slows.  

" Financial distress occurs in emerging 
countries that have sold commodi
ties at high prices because of high 
Chinese demand.  

* Foreign currency markets get volatile.  

" Flight to safety increases global 
investment in U.S. treasuries and 
U.S. real estate.  

* Ten-year treasury rates fall.  

* Construction costs fall as commod
ity prices fall.  

* Overbuilding in commercial real 
estate hits full speed.

In a global market flooded with cash 
and desperately seeking investment 
return, investor fear and greed plays a 
big role in determining the future. As 
long as construction costs are high and 
investors are infatuated with overseas 
investment, expect new construction to 
be relatively constrained in the United 
States. If countries like India, China, 
Russia or Brazil run into trouble, how
ever, look for construction cranes in the 
United States. 4 

Dr. Dotzour (dotzour@tamu.edu) is chief econo

mist with the Real Estate Center at Texas A&M 
University.

The hyperaggressive mortgage 
underwriting that led to historically 
high commercial property values has 
ended. American real estate inves
tors are looking overseas for future 
investments. Intense interest in new 
commercial development projects 
could lead to overbuilding.
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Driving along Galveston's 

Seawall Boulevard, it's not 

hard to understand the 

barrier island's appeal.  

The open window catches 

the warm, salty breeze 

blowing off the Gulf. Above 

the sargassum-covered 

dunes, seagulls hover to the 

sound of crashing waves.  

As I cruise over the San Luis 

Pass, a couple of dolphins 

occasionally break the surface

Welcome to life on the Texas coast, a region that is finally 
catching the nation's attention after years of going virtually 
unnoticed, and a region that more than a few developers are 
now referring to as "the last frontier" in beach development.  

Last March, The New York Times reported that more than 
6,500 residential units were under construction in Galveston, 
and the city had more than $2.3 billion in commercial, public 
and residential projects either underway or planned.  

Among those are the Falcon Group's $180 million, 288
condo Palisade Palms and Centex Destination Properties' 
$500 million Pointe West development, which will include 
900 condominiums, 3,000 home sites and a marina.  

But the boom extends far beyond the Galveston Causeway.  
Since around 2000, the entire Texas coastline - stretching 
more than 300 miles from Port Arthur to Port Isabel - has 
ridden an unprecedented wave of popularity among vacation
home buyers and baby-boomer retirees. That means big busi
ness for developers and builders.  

Take the Coastal Bend, for instance, where Rockport con
struction firm owner Richard Dias says development has 
soared.  

"Around 1990, there were two, three or four builders in this 
whole area, and now there's probably upward of 40," said Dias, 
whose projects include Old Cottage Beach in Rockport and the 
Villas of Marina Del Rey in Port O'Connor.  

To say the abundance of developers along the coast is evi
dent would be an understatement. Visit just about any beach 
community, and chances are you'll see brand-new hotels and 
condo towers sprouting among the weathered gift shops, not to 
mention restaurant franchise staples such as Chili's and Joe's 
Crab Shack sitting alongside local seafood and Tex-Mex holes
in-the-wall.

far below, almost keeping Coastal Appeal

pace with me. Somewhere 

out beyond the white caps, 

thunder crackles, heralding 

an approaching storm.

etired university administrators Herb and Shelley Price 
left soggy Eugene, Ore., more than two years ago for the 
sunnier skies of Galveston, and the warm, comfortable 

climate was exactly what they were looking for. That and 
quick access to the kind of hospital facilities and shopping 
centers a large city like nearby Houston provides.  

"It's also almost the last affordable place we could move to if 
we wanted to live on a large body of water," Herb Price said.  

For cost-conscious people wondering where they can get the 
most for their money, Price's point may strike a chord.
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"Coastal markets outside of Texas are very high," said Tom 

Goodman, principal broker with Coldwell Banker Goodman 
Associates in South Padre Island. "Comparatively speaking, 
Texas is a bargain." 

The data support that. TexasGulfCoastOnline.com reports 
that the median price for a single-family beachside home is 
$160,000 on the Bolivar Peninsula and $230,000 in Port Aransas.  
Compare that with Miami, Fla., where the median price is 
$396,000, or with California's Solano County (which is near the 
San Francisco Bay area), where the median price is $430,000.  

Clearly, the Texas coast's surge in popularity can easily be 
attributed to the still-reasonable property prices and the state's 
robust economy, but builders and city officials also give credit 
to the coast's natural appeal.  

"I think we who live on the water forget what it's like to live 
inland in Texas or inland anywhere," Dias said. "People want 
to get to the coast for climate, water activities, casual lifestyle 
and sunshine." 

Arlene Marsh, president of Port Lavaca's Economic Develop
ment Corporation, agrees.  

"People like the water," she said. "It's restful, and it's 
peaceful." 
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For those who live to fish, it's also convenient. Many devel
opments allow residents to step out their front doors and be in 
a boat and on the bay or Gulf in a matter of minutes.  

Cate Ball, South Padre Island's town planner, agrees that 
Texas' natural assets are a major draw for people, but she said 
South Padre's success also stems from its location. The resort 
island's proximity to Mexico gives it a distinct bilingual 
flavor.  

"Part of our selling point down here is that we're the 'two
nation vacation,"' she said.  

Waves of Newcomers 
ccording to Alice Donahue, co-owner of TexasGulfCoast
Online.com, 60 percent of the people buying along the 
Texas coast are investors, 30 percent are second-home 

owners and 10 percent are retirees. Almost all are baby 
boomers.  

Ball says many second-home buyers rent out their homes 
and use the rent to cover the second house payment until they 
retire.  

"Their hope is that they get enough so that they're able to 
pay off the house before they retire and move here," Ball said.

TIERRA GRANDE

4 -j

/

/

0 ne's e utif. while people mqy throw f , give ol , from the GL 
I T AN&& tU, Le cg.Ag - !Am ,qt



- .11-1111 

rook~ 

moo,

7. -jib

Like Herb and Shelley Price, many retirees are coming to the 
Texas coast for the kind of lifestyle that, until recently, had 
largely been associated with Florida and Californ-a. Earlier this 
year, Texas was proclaimed the second most popular retire
ment spot in the country by the North Carolina Center for 
Creative Retirement. The state attracted 6.8 percent of Amer
ica's migrating retirees in 2005. Florida, while still at number 
one, dropped from 19.1 percent in 2000 to 16.6 percent.  

South Padre Island has its own special appeal, especially for 
potential homebuyers with fond memories of college spring 
breaks spent on the island. As the gateway to South Padre, Port 
Isabel benefits from this reputation as well.  

"Over the years, we've seen spring breakers come down, 
behave like spring breakers, and five or ten years later they 
show up with their kids," said Valerie Bates, marketing direc
tor for Port Isabel, which gets an average of 690,000 cars sass
ing over the causeway to the island each month. "The next 
step is they're looking at a second home." 

Storm Warnings 
What's especially remarkable about the growth along 

the coast is that it has happened despite the annual threat
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of hurricanes. Texas has seen its share of storms over the 
years.  

he Prices moved into their 15-year-old home in Pirate's 
Beach West in September 2005, right around the time 
Hurricanes Katrina and Rita hit the Gulf Coast. They 

were aware of the risk of hurricanes in that area, but it didn't 
deter them from buying their home.  

"We all know that sooner or later we're gDing to have to 
evacuate again, but that's just the way that things go," Herb 
Price said. "Somewhere else it might be a flood or a tornado or 
a snowstorm, so we just take it as it comes." 

Ball says the flurry of hurricane activity two years ago had 
no impact on development on South Padre Island, and officials 
from most other cities agree.  

Anne Willis, owner of Swede's Real Estate in Crystal Beach 
on the Bolivar Peninsula, said hurricanes slowed development 
in her area, but only temporarily. When it comes to the dangers 
of hurricanes, she says beachgoers seem to have short-term 
memories.  

Not so with insurance companies, many of which no longer 
offer windstorm coverage. Builders and homeowners must 
instead purchase the coverage from the Texas Windstorm 
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Insurance Association. To be eligible for coverage, a structure 
must meet windstorm building codes that have been adopted 
by the commissioner of insurance.  

"If the house doesn't meet code, hopefully the buyer can find 
an insurer who offers windstorm coverage. But that's a very 
big if," said Alexis Dick with the Texas Department of Insur
ance. "So their best avenue is to make sure the home they are 
purchasing has been built to the windstorm building code." 

Fortunately, Dias says, many builders now adhere to state 
windstorm designs systems and use windows and doors that 
are essentially unbreakable.  

Rough Waters 
fficials in coastal towns talk about the massive amounts 
of tax revenue development can generate in their areas, 
but many of them are also quick to say that it's not 

without cost.  
Some are concerned about the potential effect on longtime 

residents. The demand for property on the coast has become so 
great that prices for existing homes are appreciating at aston
ishing rates. Home values along the Texas coast have seen a 10 
to 20 percent increase in the last five years and a 25 to 30 per
cent increase in the last ten, says Willis. The Galveston Asso
ciation of Realtors reported that the average price of a home in 
Galveston last January had risen a whopping 89 percent over 
the last four years.  

This can be a double-edged sword for homeowners.  
"For the people who have been here, it's a moneymaker, 

but only if they want to move, and there's a faction that really 
wants to stay here," Ball said. "But the taxes keep going up, and

they end up having to move out and go somewhere else, and 
then the community doesn't have the flavor that it used to." 

There's also the matter of trying to retain a town's unique 
identity in the face of change. Bates said Port Isabel tries to 
work with developers to ensure that they maintain some of the 
city's personality and history, and that seems to be the case in 
most other coastal towns as well. In fact, Ball says the ongoing 
debate on South Padre Island revolves around the type of image 
people want the area to project.  

"Do we want to have tall skyscrapers everywhere, or do we 
kind of like what we have, which is two- or three-story homes 
and maybe four-story mid-rise kinds of buildings?" she said.  
"Not everyone agrees about that." 

Price understands development from an economic stand
point, but he hopes all the development won't ruin Galveston's 
natural beauty.  

"We're right next to a state park, and that's great. And we're 
looking out over the coast, and that's great. I'm hoping devel
opment doesn't get so large that we aren't able to have the 
natural settings that we have now," he said.  

Obviously, those natural settings include miles and miles of 
beaches, some of which are quickly eroding, and that pres
ents an even more critical issue developers need to consider.  
Chicago-based Marquette Companies found that out when 
their 1,054-acre The Preserve at West Beach drew criticism ear
lier this year from Galveston residents who were worried that 
the development - the largest in the island's history - might 
jeopardize the already rapidly eroding west side.  

Tim Dellapenna, a marine geologist and assistant professor at 
Texas A&M University at Galveston, says erosion is a natural

MEMORIES OF THE DEVASTATION caused by 
Hurricanes Katrina and Rita have not deterred 
buyers from purchasing their "dream" properties 
on the Texas coast. Some are looking for vacation 
homes; others want to retire to seaside condos 
like these.  
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WITH TEXAS COASTAL PROPERTY prices 
significantly undercutting those on the East and 
West coasts, building is booming. Condo towers 
are springing up on Galveston Island, along 
with other residential, commercial and public 
projects.
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process that can be hastened if developers build without an 
awareness of geohazards or erosion issues.  

"It's irresponsible to build right up to a wetland knowing 
that the wetland is going to be migrating landward, and it's 
irresponsible to build knowing that the structure is going to be 
on a section of the island that will be eroding in the next few 
years," ne said. "We know what the erosion rates are, and we 
know there isn't a big source of sand out there for renourish
ment projects. [Developers should] use data to determine the 
better places to build." 

Dellapenna says developers of Galveston's Sunset Cove 
were aware of such issues and used geotubes (sand-filled fabric 
cylinders that are buried under beaches to help slow erosion) 
to restore the bay before the development was completed.  
Anothe- development provided adequate setback from marsh 
areas. Developers who don't provide these kinds of long-term 
protections on their projects could be creating problems for 
homeowners down the road.  

"It's e pay now or pay later kind of situation," Dellapenna 
said.  

Winds of Change 
ust a few miles outside of Galveston are the remains of 
what used to be an expansive stretch of beach. That was 
30 or 40 years ago. Today, all that's left is a narrow strip of

sand and a partially submerged road, a casualty of the receding 
beach.  

The signs of change along the coast are everywhere, and 
change is never easy, a lesson Texas is learning as people flock 
to its beaches. But those involveC with coastal development are 
proud of what Texas beaches have to offer, and they agree that 
sometimes changes are for the greater good. Dias puts it best.  

"I'm all about growth and more business and building up," 
he said, "but I also love it here the way it was. Within season, 
I'd kind of like to keep it that way. But if I want to be here, so 
do other people." 

Get ready, Texas coast. You've been discovered. 4 

Pipe (b-pope@tamu.edu) is an associate editor with the Real Estate Center at 
Txas A&M University.

With its comparatively inexpensive property and natural 
assets, the Texas coast has become a popular spot for inves
tors, second-home buyers and retirees. Communities trying 
to meet the demand for housing face several challenges, 
including preserving their towns' personalities and the 
coast's natural integrity.
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ince Biblical days, landowners have had problems with 
boundary lines. Back then, problems arose primarily from 
moving the boundary markers; today, the disputes are 

more complex. Surveys may place boundaries on either side of 
existing fences. Title companies demand settlement of bound
ary line discrepancies as a condition for closing. How should 
the controversies be settled? 

Lawyers stand ready to litigate the issue. However, the lost 
time, fees and ill will created -y litigation may outstrip any 
benefits. Because surveys rarely duplicate each other, resurvey
ing the property may further complicate matters by placing the 
boundary at yet another location.  

Adverse possession can resolve disputes when a fence has 
served as the boundary for several years. However, fences, 
especially "fences of convenience," do not necessarily establish 
property lines. Litigation may be needed to prove adverse pos
session (see "Use It or Lose It' Tierra Grande, April 2006).  

Under the right circumstances, a formal boundary line agree
ment can be a quick, simple and economical solution. Basi
cally, landowners mutually agree that a certain marker, monu
ment or feature such as a fence serves as the boundary between 
their properties. Many landowners and real estate professionals 
are not aware of this resolution alternative.  

While formal boundary line agreements are recommended, 
the agreements may arise by less formal means.  

Implied Boundary Line Agreements 
Implied boundary line agreements arise in two ways: by 

acquiescence or by estoppel. Under either, a bona fide dispute 
must exist as to location of th2 true boundary. The uncer
tainty, even if caused by mutual mistake, must be known by 
the parties at the time of the agreement.  

"Uncertainty means that the true boundary line cannot be 
located applying standard surveying practices and legal rules 
of boundary reconstruction," says noted Texas real estate 
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attorney Jim Johnson. "The rules are objective, not subjective.  
However, when surveyors disagree after applying the correct 
practices and principles, an uncertainty exists." 

By Acquiescence 
For acquiescence - sometimes referred to as the doctrine of 

recognition and acquiescence - to apply, the parties must first 
agree to fix the boundary at a fence or other marker. Acquies
cence to a fence or other marker for the boundary without a 
prior agreement will not mature into a binding implied bound
ary agreement.  

Second, the parties must acquiesce (recognize and submit) to 
the agreed line or marker for an adequate period. The amount 
of time required is not precise. However, it must exceed the 
time required to acquire the property by adverse possession.  

Just as adverse possession does not affect state-owned prop
erty, acquiescence does not apply to property owned by the 
state or its subdivisions. Acquiescence occurs only between 
private landowners.  

By Estoppel 
he second means of establishing an implied bound
ary line agreement is by estoppel. Estoppel prevents a 
landowner from acting inconsistently as to the location 

of the property line. A landowner cannot recognize and rely on 
an established boundary line for a period and later dispute the 
location to the detriment or harm of his or her neighbor (Kier 
v. Fahrenthold, 299 SW 2d 744).  

In the Kier case, the defendant recognized and acquiesced 
to a boundary line for 38 years, making permanent and vis
ible improvements to the property based on the agreed and 
accepted line. Later, the defendant questioned the location.  

The court held that estoppel resolved the issue. Actions 
speak as loudly as words, said the court. The party claiming a 
boundary by estoppel (the plaintiff in the Kier case) was misled 
by the defendant's conduct. Estoppel prevents this.
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Formal Boundary Line Agreements 

ormal boundary line agreements originate two ways: 
orally and in writing. Oral agreements share many of the 
attributes of implied agreements. First, the true boundary 

has to be in doubt or uncertain. Second, a mutual agreement 
must be made orally, establishing the location of the bound
ary line. Third, the parties must erect a fence, monument or 
marker evidencing the agreed location.  

Here is where acquiescence and estoppel differ. Under 
acquiescence, the parties must rely on the marker as the agreed 
boundary for a period exceeding the length of time required for 
adverse possession. Under an oral agreement, the agreement 
establishes the boundary line immediately after erecting the 
fence, monument or marker at the agreed location.  

Gulf Oil Corp. v. Marathon Oil (152 SW 2d 711) elaborates 
on ways to confirm the agreement. This case states that, gener
ally, an oral (parol) agreement fixing an uncertain, doubtful or 
disputed division line must be executed by: (1) the erection of 
physical monuments on the agreed line, (2) the actual posses
sion or use of the land up to the line or marker or (3) improve
ment or development of the property with reference to the 
line. The oral boundary agreement need not be supported by 
acquiescence or acts from which estoppel may spring.  

Interestingly, oral boundary line agree
ments skirt the statute of frauds (Sec- Lost time 
tion 5.021, Texas Property Code). The 
statute requires a conveyance of land to 
be in writing, signed by the grantor and 
delivered to the grantee. Otherwise, the 
conveyance is unenforceable. However, tiation 
Houston Title Guaranty Co. v. Fontenot 

(339 SW 2d 347) held that an oral bound- any b 
ary agreement has the same effect as a 
written conveyance and is not subject to the statute of frauds.  Why? Because the prerequisite for an enforceable oral 

boundary line agreement is for the true boundary to 
be in dispute, doubt or uncertainty. Therefore, the 

agreement is not a conveyance of land, only a settlement of a 
dispute. On the other hand, where the parties know the loca
tion of the true division line and orally agree to a different one, 
the oral boundary line agreement is unenforceable because the 
statute of frauds then applies.  

The problem with oral agreements, as well as with implied 
boundary line agreements, is their binding effect on subsequent 
owners. The agreements are binding only upon subsequent pur
chasers with actual or constructive knowledge of them. Where 
an agreement is in writing, it may not be contradicted by 
evidence of a previous oral agreement or varied by an unsigned 
written agreement.  

For this reason, all boundary line agreements should be 
placed in writing, signed by the landowners before a notary and 
recorded in the deed records. By doing so, the agreement gives 
constructive, enduring notice of the boundary location to all 
subsequent purchasers.  

Guidelines for Agreements 
The Texas Real Estate Forms Manual promulgated by the 

state bar contains a suggested boundary line agreement form.  
However, for those who wish to draft their own agreements, 
and even for those who use the suggested form, here are some 
guidelines and recommendations to consider.
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" Identify the parties by name, and cite where each person 
acquired title in the deed records.  

" Reference existing liens and encumbrances on the proper
ties by citing where the deeds of trust or other encum
brances are recorded.  

e Describe the location of the disputed boundary line.  
" State that the existing fence, wall, marker or other monu

ment or survey line does not represent the true boundary.  
" Depict, by some means, where the agreed boundary line is 

located (this could be a fence, wall, marker, monument or 
survey line).  

* Require each party to disclaim, renounce and quitclaim 
any rights to land on the other side of the agreed line.  

" Allow either party, at his or her expense, to relocate the 
existing fence, marker or monument to the agreed bound
ary without further consent from the other party.  

" Require the relocated fence, marker or monument to pos
sess equal or greater structural integrity but replicate the 
original design.  

* If livestock is involved, require the erection of the new 
fence before the old fence is removed.

* Secure consent 

fees and 
created by 
iay outstrip 
ene fits.  

of existing tree

from lienholders by having them subordi
nate their liens or other encumbrances 
to the agreement.  

* Resolve whether the agreement 
applies to both the surface and miner
als, if the parties own both.  

* Discuss how existing encroachments 
will be treated. For example, must an 
encroaching leave or overhang be 
removed, or can it be maintained 
but never replaced? What is the status 

s or other property lying entirely within
the formerly disputed area? Should or could trees and 
improvements be removed or may they remain? 

" Address the ownership, maintenance and liability of the 
existing fence or monument before and after relocation.  

* Make sure all cotenants with an undivided interest in the 
properties sign the agreement. Only those who execute 
the document are bound.  

A similar form may be used to address misplaced fences that 
stay in place. To prevent either party from acquiring an interest 
in the land between the true boundary line and the fence, have 
each landowner grant the other the right to use the land up to 
the fence but specify that such usage will not mature into any 
easement or title by adverse possession.  

For more information, see "Easements in Texas," Center 
publication No. 422. 4 

Fambrough (judon@recenter.tamu.ecdu) is a member of the State Bar of Texas 
and a lawyer with the Real Estate Center at Texas A&M University.

The author of Proverbs 22:28 had real estate in mind 
when writing, "Remove not the ancient landmark, which 
thy fathers have set." Today's boundary line discrepan
cies, however, need not be litigated if landowners agree to 
simple, less formal resolution alternatives.  
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Many Texas communities, 

especially those in high

growth areas, are assessing 

impact fees to finance infra

structure construction.  

Only eligible state-autho

rized political subdivisions 

can do this, and those that 

do must create local impact 

fee ordinances as described 

in Chapter 395 of the Texas 

Local Government Code.

IMPACT FEES 
Crunching the Numbers 

By James P. Gaines



In the laf'~issue of Tierra Grande, the ordinance creation 
process was examined in detail (see "Impact Fees: Paying for 
Pr->gress," Tierra Grande, July 2007).  

Impact Fee Studies 
Once the Capital Improvements Plan (CIP) is adopted, the 

impact fee amount must be calculated, presented and reviewed 
for final approval and enactment of the ordinance. Typically, 
this part of the process includes an impact fee study that 
details the data, assumptions, measures and methodology used 
to compute the maximum fee amount. By statute, land use and 
service demand projections must include: 

* forecasted new development by individual land uses for at 
least ten years within a defined service area; 

* the ratio of service units per land-use category; and 
* projections of service demand by land-use service units.  
Identifying eligible costs for impact fee funding within the 

comprehensive CIP is critical to the fee calculation. A com
prehensive CIP may be created to satisfy capital facility needs 
based on long-term land-use assumptions (LUA), to improve 
existing facilities for existing users or to meet legally mandated 
upgrades for safety or environmental purposes.  

Impact fees, however, are limited in time, purpose and geog
raphy. Chapter 395 of the Texas Government Code specifies 
the formula and outlines the computational process to derive 
the maximum allowable impact fee.  

Service Areas 
Impact fees are assessed within specifically defined service 

areas, which are generally limited to the corporate boundaries 
of the political jurisdiction. If water-wastewater services or 
flood control and drainage services are provided in areas of the 
jurisdiction's extraterritorial jurisdiction, those areas may be 
included in the service area. The service area for water-waste
water capital facilities may include the entire geographic area 
served by the water-wastewater system.  

The service area for roadway improvements is limited to "an 
area within the corporate boundaries of the political subdivi
sion and shall not exceed six miles" (Section 395.001[9]). The 
law is not clear as to whether the six-mile limit refers to an 
area encompassing six square miles, a six-mile radius, six miles 
square or something else. Impact fee study analysts typically 
apply the six-mile limit as the maximum useable trip length to 
compute road demand from new development, but a six-mile 
trip length is not actually an "area." 

Municipalities located in less-populated counties are subject 
to a special provision. A municipality with a population of 
105,000 or less that constitutes more than three-fourths of the 
county's population and has not adopted impact fees may allow 
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landowners adjoining the current construction of a capital 
improvement for sewer, waterline, drainage or roadway facili
ties to connect to the capital improvement if certain condi
tions are met.  

Service areas are important for a number of reasons. The 
existing capacity of public facilities may be uneven across a 
jurisdiction. Some areas within a city may have existing capac
ity to serve additional development, while other areas may not.  
Physical characteristics, land-use densities and road systems 
may vary from one service area to another, greatly affecting the 
cost of needed capital facilities. The law mandates that impact 
fees can fund only capital costs that arise from new develop
ment within a service area.  

A systemwide service area definition may require a different 
method of impact fee calculation. New development should 
not be asked to pay more than its pro rata fair share for total 
system improvements. Therefore, if new facilities constructed

of nonresidential development may play a significant role in 
new service demand and costs.  

Service Units 
A key measure generated from the LUA is the projected total 

new service units created by new development. This number 
is the denominator in the equation to compute the maximum 
impact fee. A service unit is a standard measure of service use 
or demand per land-use category. The number of service units 
for each land-use category equals the projected development 
units for each land use times the demand or usage factor for 
each land-use type. By formula, this is represented as: 

Service Unit Ianlse 
Development Units land use x Use or Demand Factor land use 

For residential uses, a development unit usually corresponds 
to a projected single-family or multifamily unit. For commer
cial and industrial properties, a development unit is typically

COMPUTING MAXIMUM IMPACT FEE 

Eligible Capital Credit For [Eligible Capital Costs - Credit For Future Revenues] Maximum 
Costs For Impact Future Taxes Impact Fee 

Fee Funding and User Fees Projected Total New Service Units Per Service Unit

with impact fee revenues improve the system for all users, 
impact fee calculations should account for the fact that the 
majority of system users are existing residents.  

Because in any year new development represents a fraction 
of total development, new development should pay only a frac
tion of new capital facilities' costs. This approach is difficult to 
quantify.  

Land-Use Assumptions 
he land-use assumptions (LUA) include the economic, 
land-use, demographic, service level and capital facili
ties data to project future development, service needs 

and costs. By law, the LUA must cover at least ten years, but 
sometimes longer-term data are applied for extended planning.  
The assumptions establish the empirical foundation for the 
decision to impose an impact fee by identifying future demand 
relative to existing capacity.  

The LUA include projections of new development by 
individual land-use categories as well as projections for road 
and water services demand. The population and LUA war
rant detailed examination because the amount of an impact 
fee depends directly on the number of persons, dwelling units 
and nonresidential land uses that will share responsibility for 
capital costs.  

Common areas of concern and review include such details 
as household size and age, densities, undevelopable land 
(parks and flood zones, for example) and changes in technol
ogy and physical limits on development (wetlands, rivers, 
topography). Nonresidential LUA are equally important to 
ensure that residential growth does not pay a disproportionate 
share of the costs of required facilities. The amount and timing 
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expressed per 1,000 square feet of new development or some 
other standard measure (number of beds in a hospital, for exam
ple). Total development units derive directly from the projected 
development within the area over the period considered.  

The service demand factor per development unit per land-use 
category requires more extensive analysis. While impact fee 
studies attempt to estimate the future demand per service unit 
objectively, analysts are forced to make critical assumptions, to 
derive estimates based on other data or to extrapolate historical 
trends. The factors applied derive from technical engineering 
studies using standardized data from local, state or national 
research organizations or are based on direct local studies and 
data collection.  

For example, water-wastewater use may be measured in 
thousands of gallons of water per day per residential develop
ment unit or per water meter size for commercial or industrial 
properties. Roadway demand may be measured as average daily 
or peak-hour vehicle-miles per development unit, which is a 
function of the number of trips generated and the length of 
each trip.  

Capital Improvements Plan 
and Eligible Capital Costs 

Most jurisdictions that assess impact fees attempt to attri
bute as much of the CIP as possible to new development, as is 
required for inclusion in computing an impact fee. Ideally, the 
basis for allocating future capital costs is well identified and 
explained in professional, comprehensive master plans and in 
the CIP. The comprehensive CIP should segment eligible costs 
for impact fee funding. Eligible capital costs for each capital 
project or program are identified in terms of:
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" Geographical coverage - only costs for providing services 
within the defined service area are eligible.  

" Purpose - only costs necessitated by and attributable to 
projected new development are eligible.  

" Timing - only costs incurred or planned during the 
ten-year CIP horizon are eligible, and only the portion of 
longer-term costs that meets the projected needs during 
the ten-year period is eligible.  

" Existing capacity - costs to remedy an existing capacity 
deficiency cannot be included in the impact fee computa
tion because the deficiency is not a function of projected 
new development. If excess existing capacity is more than 
sufficient to serve projected service needs over the next 
ten years, the need for an impact fee could be questioned.  

For example, if current road capacity includes an excess 
of 80,000 vehicle-miles and development during the 
next ten years is projected to add 40,000 vehicle-miles of 
demand, are any additional facilities attributable to new 
development? Similarly, if existing excess capacity is 
not greater than projected need from new development, 
should there be some offset to the projected capital costs 
for whatever excess capacity does exist? 

" Future capacity - costs to provide service capacity 
beyond the ten-year projected need are not eligible for 
inclusion in the impact fee calculation. For example, if a 
city decides to install a 16-inch water main pipe in antici
pation of long-term demand, even though projected need 
would be satisfied with a 12-inch pipe, the additional cost 
for the superadequate, larger pipe should not be included 
in computing the impact fee.  
Otherwise, the land uses developed 
during the next ten years would 

pay for the future demand beyond 
what the law allows.

* Cost estimates - the actual cost 
estimates for each project or pro
gram listed must be reviewed and 
evaluated for accuracy, thorough
ness, scope and appropriateness.  

Legally permissible costs 
Chapter 395 lists capital costs 
eligible for impact fee funding.  
Costs that may be included are 
limited to: 

o construction contract price; 

o surveying and engineering fees; 

o land acquisition costs, including land 
court awards and costs, attorneys' fee 
witness fees; 

o fees paid or contracted to be paid to a 
qualified engineer or financial consul 
or updating the capital improvements 
not an employee of the political subd 

o interest charges and other finance cos 
impact fees are used to pay principal 
on bonds, notes or other obligations i 
on behalf of the political subdivision 
capital improvements or facility expa 
fled in the CIP (Section 395.012).  
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- Impermissible costs - Costs that may not be funded 
by impact fees are: 

o construction, acquisition or expansion of public 
facilities or assets other than capital improvements 
or facility expansions identified in the CIP; 

o repair, operation or maintenance of existing or new 
capital improvements or facility expansions; 

o upgrading, updating, expanding or replacing exist
ing capital improvements for existing development 
to meet stricter safety, efficiency, environmental or 
regulatory standards; 

o upgrading, updating, expanding or replacing existing 
capital improvements to provide better service to 
existing developments; 

o administrative and operating costs of the political 
subdivision; and 

o principal payments and interest or other finance 
charges on bonds or indebtedness other than those 
allowed in Section 395.012 (Section 395.013).  

Existing and future service levels - the quantitative 
service level applied to new development should be the 
same as existing service levels unless differences are fully 
explained and supported. If a community is trying to 
elevate its service level everywhere, only the equivalent 
existing service level for new development is fundable 
by impact fees; general service enhancements should 
be funded from other revenues. Service levels should be 
addressed explicitly in the CIP and not left to speculation.  

The law mandates 
that impact fees can 
fund only capital costs

Ihat arise from new development 
*x'thin a-- k~vc c 1 pc' 

Credits Ts exas law requires the local jurisdiction to give a credit 
purchases, r for future taxes and service revenues from projected 
s, and expert new development before computing the maximum 

amount of an impact fee. The future taxes and revenues may 
n independent be calculated or, alternatively, the jurisdiction may apply a 50 
tant preparing percent deduction. Most jurisdictions opt for the 50 percent 
plan who is credit, as future taxes and revenues are difficult to project with 

vision; and accuracy and open to debate.  
ts only if the Additional credits may be given for off-site improvements 
and interest paid for by the developer (for example, road construction or 
issued by or upgrades, or main water lines brought to the property by the 
to finance the developer). The impact fee may be adjusted if a new devel
nsions identi- opment results in fewer service units than was originally 

estimated.  
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redits may apply if land use changes. For example, if 
the use is changed from residential to commercial, 
the increased traffic

may necessitate a change in 
fee calculation. However, the 
impact fees would not be based 
on the total number of trips 
generated by the commercial 
use, but on the net increase in 
trips. The residential trips that 
were taken off the roads by the 
change in land use would be 
the basis for a credit.  

Sometimes projected land
use development changes 
from an intense use to a less 
intense use with a subsequent 
reduction in impact on public 
infrastructure. Some argue that 
if developers must pay a fee 
for actions that increase the 
impact on infrastructure, they 
should receive a credit or some 
compensation (a reverse impact 
fee?) from the government 
when they take action that 
reduces infrastructure impacts.  
Local governments may resist 
making cash payments in such 
cases, but transferable impact 
fee credits are certainly an 
option.  

Maximum Allowable 
Impact Fee 

The maximum allowable 
impact fee equals the eligible 
capital infrastructure costs 
identified in the CIP less the 
credit for future taxes and 
service revenues divided by the total

other government agencies or other research organizations may 
be presented as factual and appropriate with little justification,

Unlii\' 
~nthet 

wVi)Ch are deposit( 
,n a general func1 

11o be spent wiffl 
broad discretion 
impact fees rnl,icl 

lie separate!'', 
accounted fui co 
s ,rent on!"l, riJ 

pVecific 
For which the, 

number of projected new demand per s
service units. By formula, the maximum impact fee 

[eligible CIP costs - credit for future taxes and service fees] 

projected new service units 

Local jurisdictions may elect to impose fees less than the 
maximum allowable fee.  

Unlike other tax revenues, which are deposited in a gen
eral fund to be spent with broad discretion, impact fees must 
be separately accounted for and spent only for the specific 
purposes for which they are collected, and as detailed in the 
CIP. They cannot be transferred to other accounts or spent for 
any other purposes. All accrued interest must be applied to 
the account and can only be spent for the same purposes as 
the impact fee. State law requires that the records be open for 
public review and inspection.  

Proper computation of an impact fee relies on each number, 
assumption, estimate, data source and method applied in the 
impact fee study. Often numbers or other data will be pre
sented in tables with little or no explanation of how they were 
derived, what they were based on, when they were prepared 
or other limitations. Data attributed to studies performed by 
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explanation or verification.  
All data and assumptions should be criti

cally examined in terms of their: 

- Timeliness - the most current data 
available should be employed.  

- Accuracy - data must be accurate 
and precise for reliable results.  

* Applicability - data must reflect 
local circumstances and conditions.  
Data from another city, county or 
state may not represent local reality.  

* Relevance - data should be directly 
associated with either the demand for 
or the supply of local infrastructure 
services.  

- Source - only established, reliable 
sources of data should be allowed.  
Unconfirmed, unidentified or unre
liable sources will render any data 
invalid.  

* Completeness - data should pres
ent a complete portrayal of current or 
expected conditions, relationships or 
demand.  

- Objectiveness - data should be 
unbiased, impartial and independent 
in representing current or future 
conditions.  

The Bottom Line When it comes to reviewing pro
posed impact fee ordinances, the 
devil is indeed in the details, as 

the old adage says. The LUA, the pro
jected types and rate of new development, 
the CIP, the projected service units and 

ervice unit as well as individual capital improve
d the other variables affecting the fee are highly 

nplex and difficult to quantify accurately.  

luires that professional engineers and consultants 
pare the estimates. But projecting future growth 
ot an exact science. The estimates should be care
d before final acceptance, and developers, builders 
c should get involved in the process as early as

Dr. Gaines (jpgaines@tamu.edu) is a research economist with the Real Estate 
Center at Texas A&M University.

Texas law governing impact fees is complicated. The vari
ables used to compute the maximum allowable impact fee 
are complex and difficult to quantify accurately. Munici
palities, developers, builders and the public need to educate 
themselves on what the law requires and allows, and every
one should get involved in the process as early as possible.  
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By Mark G. Dotzour and Beth Thomas

Somebody tell the Clampetts that 
California is no longer "the place you 
oughta-be." For the Golden State's dairy 
farmers, it's now the Texas Panhandle.  

Five years ago there were only five dair
ies in the Dalhart area. Today there are 11 
in operation, four under construction and 
three more being built on speculation.  

The growth in the number of dairies 
is a result of California-based Hilmar 
Cheese Company's decision to build its 
second milk processing plant in Dalhart.  

Compared with California, Texas is 
a "business-friendly, ag-friendly, stable 
regulatory environment," said David 
Ahlem, site manager for Hilmar's new 
cheese and whey protein plant.  

"Also, Texas' panhandle has low 
humidity," Ahlem said. "The dry cli
mate is important for milk production.  
There are cooler nights in the summer 
here, and wide open spaces for the cattle.  
It's all about keeping the cattle comfy." 

The company's original California 
plant is the largest single-site cheese 
and whey products manufacturer in the 
world. Named for the town of Hilmar, 
that plant processes over 11 million 
pounds of milk daily into a variety of 
products. The Dalhart plant will be able 
to process an additional five million 
pounds of milk each day. The company 
expects to invest $190 million in the 
facility over the next ten years and will 
employ more than 300 local residents.  

"California's urban sprawl and envi
ronmental pressures have been the major 
forces in pushing dairy farmers out of 
the state," said David Moore, executive 
director for the High Plains Dairy Coun
cil, which spearheaded the effort to get 
Hilmar to build its latest plant.  
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"The spillover from California's Bay 
Area [population] began pressing up 
against the dairies," Moore explained.  
"Families bought a ranchette because 
they wanted a taste of country. Then 
they woke up one morning and smelled 
the dairy. Since people vote and cows 
don't, dairies that have been there for 
generations are being pushed out. Texas' 
High Plains region is ready to welcome 
their multibillion dollar industry and 
their $2 billion in annual economic 
impact for our state." 

Representatives from dairies in 
Denmark and the Netherlands also are 
touring the region, looking for land for 
their dairy operations. According to 
Kari Campbell of the Dumas Economic 
Development Corporation, farmers in 
Europe are experiencing the same prob
lems as those in California.  

A local market where farmers can effi
ciently and inexpensively deliver their 
milk for processing is essential to the 
dairy industry. With the Hilmar plant 
opening in October, the growing num
ber of local dairies will see their freight 
costs reduced significantly. In addition, 
the Panhandle already supplies about 75 
percent of the state's corn, a primary feed 
for cattle.  

The new plant has resulted in strong 
local demand for labor and housing.  
Along with the need for dairy employees, 
help-wanted signs for jobs ranging from 
bank tellers and teachers to accountants 
and nurses have sprouted all over the 
region. The Texas Workforce Commis
sion, in cooperation with the Panhandle 
Workforce Development Board, is focus
ing on connecting prospective workers 
with area employers.

"Our 
region 
is ex- j g 
periencing a 
problem with supply keeping up with 
demand," said Moore.  

Affordability is increasingly a problem 
as land and home prices continue to rise.  

"California buyers compare our land 
prices with theirs and think it's a deal.  
Local sellers love the increased profits," 
Moore said. "However, young couples 
relocating for entry-level work here are 
feeling the home-buying pinch." 

Area officials are addressing the 
housing shortage by offering incentives 
to attract housing developers and by 
requesting tax abatements from the state 
to build affordable housing.  

Moore's vision is of new dairy farms 
spreading out in a 60- to 70-mile radius 
around Dalhart. Dairy families historically 
farm generationally, with younger genera
tions starting dairies near mom and dad's.  
Having dairies spread out from the begin
ning will improve waste management and 
minimize competition for cattle feed.  

"Now that they're here," Moore said, 
"we want them to stay." * 

Dr. Dotzour (dotzour@tamu.edu) is chief econo
mist and Thomas (comml@recenter.tamu.edu) is 
a graduate assistant with the Real Estate Center at 
Texas A&M University.

Dairy farming operations are being 
pushed out of Southern California by 
urban sprawl. Many are relocating to 
the Panhandle, boosting the Texas 
economy by $2 billion annually.  
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By Steve H. Murdock

,4q
Texas has shown continued rapid growth 
since 2000, with the population increas
ing from 20.9 million as of April 1, 2000, 
to 23.5 million as of July 1, 2006. This 
increase of nearly 2.7 million or 12.7 
percent from 2000 to 2006 is a larger 
numerical increase than for any other 
state and a growth rate roughly twice the 
nation's 6.4 percent growth rate.  

If this trend continues, Texas is likely 
to add another 3.6 to 4.0 million people 
by 2010, boosting its total population 
to more than 25 million. The state's 
remarkable growth has fueled rapid 
growth in Texas real estate markets 
since 2000, particularly in urban and 
suburban areas.  

Recently released Census data show 
that this population growth has also 
made Texas cities among the most 
rapidly growing markets in the entire 
nation. Texas has three of the country's 
ten largest cities. Houston ranks fourth 
with a population of more than 2.1 mil
lion as of July 1, 2006, San Antonio is 
seventh with nearly 1.3 million and Dal
las ninth at roughly 1.2 million.  

More impressively, Texas had five of 
the ten cities with the largest numeri
cal increases from 2005 to 2006. No 
other state had more than one. Phoenix 
was first with an increase of more than 
43,000; San Antonio was second with 
more than 33,000; Fort Worth was third 
with more than 30,000; Houston was 
fourth with roughly 26,500; Austin was 
sixth with roughly 18,600; and Dallas 
was eighth with nearly 17,000.  

In percentage terms, the 2005-2006 
data show just how rapid growth has 
been in some Texas cities. Among cities 
of more than 100,000 persons, McKinney 
was the second fastest-growing city in 
the nation, increasing by 11.1 percent, 
behind North Las Vegas with an 11.9 per
cent increase. McKinney was the fastest
growing city in its size category in the 
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nation for the entire 2000-2006 period, 
with a 97.6 percent increase (from 54,409 
in 2000 to 107,530 in 2006).  

Other Texas cities in the 100,000+ 
category that made the 20 fastest-growing 
in the nation (in percentage terms) from 
2005 to 2006 included Grand Prairie, with 
an increase of 6.6 percent (to 153,812), 
Denton, up 5.1 percent (to 109,561) and 
Fort Worth, up 4.8 percent (to 653,320).  
Fort Worth's increase was particularly 
notable because no other city of its size 
showed such a large increase.  

When population changes for all Texas 
towns and cities are examined, the 
pervasive nature of population growth 
in Texas places becomes evident. Of the 
1,204 Texas places with 2005 and 2006 
population values, 78.2 percent (942) 
showed population increases, 4.6 percent 
(about 55) showed no population change 
and 17.2 percent (207) showed declines.  
Of the 1,189 places with both 2000 and 
2006 population values, 71.3 percent 
(848) showed population increases from 
2000 to 2006, 0.6 percent (7) showed 
neither increases nor decreases in popu
lation and 28.1 percent (334) showed 
population declines.  

The largest numerical increases from 
2005 to 2006 were in the largest places.  
San Antonio led with an increase of 
more than 33,000, followed by Fort 
Worth with more than 30,000, and 
Houston with nearly 27,000. The larg
est declines were in Beaumont, with an 
estimated loss of 1,600, Port Arthur with 
838, Copperas Cove with 
837, and Gatesville with 
404.  

For the 2000 to 2006 Texas' po 
period, numerical increases from 2000 
were largest in Houston growth ra 
(nearly 191,000), San Anto- Houston, 
nio (more than 152,000) largest in( 
and Fort Worth (nearly people or 
119,000).

The largest declines were in Wichita 
Falls, with a decrease of 4,800, Beaumont 
with 4,000, and Port Arthur, 2,000. Over
all, however, the data show that growth 
has far outpaced decline. Over 200 Texas 
towns and cities increased by at least 
1,000 persons from 2000 to 2006. Only 
ten lost 1,000 people or more.  

In percentage terms, the fastest grow
ing places from 2000 to 2006 were Hutto, 
which grew by 666 percent, Fate (645 
percent), Little Elm (484 percent), Mur
phy (313 percent) and Kyle (289 percent).  
Those places with the largest percentage 
declines are largely in the Panhandle 
and West Texas regions and included 
Aspermont, with a decrease of nearly 17 
percent, and Morton, Pecos and White
face, each of which decreased by roughly 
15 percent.  

Population growth in certain areas 
of Texas has been extensive, reflecting 
the total growth in the state. Although 
parts of the Panhandle and West Texas 
continue to struggle to maintain their 
populations, the data for other places 
show that Texas is increasingly domi
nating national patterns of population 
growth. The state's real estate markets 
are likewise expanding to keep pace. 4 

Dr. Murdock (steve.murdock@utsa.edu) is a 
research fellow with the Real Estate Center; 
Lutcher Brown Distinguished Chair, Department 
of Demography and Organization Studies, College 
of Public Policy at the University of Texas at San 
Antonio; and state demographer of Texas.

pulation had a larger numerical increase 
to 2006 than any other state, and a 

te (12.7 percent) twice that of the nation.  
San Antonio and Fort Worth had the 
creases. Only ten Texas towns lost 1,000 
more.
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