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page 2 7 Rural Water: Plan Before You Plat by Charles E. Gilliland 
Rural property developers should investigate their water supply 
options and obligations during the planning phase of a project.  

9 FHA Loans: Timeworn or Timeless? by Jack C. Harris 
)age 7 Conventional loans now offer many of the value-added features 

typically associated with FHA loans. Has the government-insured 
loan program outlived its usefulness? 

12 Texas Cools, But Still Cooking by M.A. Anari and Mark G. Dotzour 
Key economic indicators show that Texas' economy is slowing but 
still growing.  

14 Green Acres by Jennifer S. Cowley and Steve R. Spillette 
Rural subdivisions with large lots, countrified atmosphere, urban-like 
amenities and extensive deed restrictions are growing in popularity.  

16 An Apple for the Agent by Jack C. Harris 
Most homebuyers responding to a Center survey had good things to 
say about their sales agents.  

18 First-time Buyers are Key by Jack C. Harris 
Novice homebuyers might mean more work for licensees, but it pays 
off in the long run.  

20 Every Day is Veterans Day by Mark G. Dotzour and Kelly B. Sheffield 
The Texas Veterans Land Board isn't just for low-interest, long-term 
loans any more.
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Gigantic windmills in the Delaware 
Mountains of West Texas harness the 
wind to generate electricity. The 
Guadalupe Mountains are in the 
background.

22 Tex-Mix by Steve H. Murdock, Nazrul Hoque, Beverly A. Pecotte 
andAlvin J. Luedke 
Demographers have been predicting that non-Anglos would become 

th majority in Texas. Their predictions will soon be reality.  

23 Estimated Future Costs Reduce Gain on Lots 
by Jerrold J. Stern 
Developers can subtract future common-area costs from the amount 
gained by selling lots.  

24 Letter of the Law by Judon Fambrough 
Texas Surface Water: Ownership and Uses . . . Liability for Flooding 
Neighbor's Property . .. Pipeline Corridors, Economic Units and 
Condemnation ... Overlapping Easements . .. Limitations on 
Increased Values for Property Taxes . . . Duty to Mitigate Rent 
Payments
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2 Deregulation Demystified by Charles E. Gilliland 
and Harold D. Hunt 
Not sure what to expect after electric utilities are deregulated? 
You're not alone. Let us shed a little light on the situation.  

6 Ropin' the Wind by Jennifer S. Cowley 
Using wind power to generate electricity allows Texas to make good 
use of one of its most plentiful renewable resources - hot air.
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Homes and the Sing e Buyer
Single homebuyers can By Davit no longer be ignored.  

Historically, they rep
resented a relatively small 
total of the homebuying mar
ket, and builders and agents 
gave them little attention.  
All that has changed. The 
most recent profile of 
homebuyers and sellers from 
the National Association of 
Realtors (NAR) reveals that 
27 percent of all homebuyers 
in 1999 were single.  

Today the influence of 
single homebuyers is signifi
cant. With only one adult 
wage earner in the household, 
they generally have a lower 
median income. This means 
they are more likely to pur
chase smaller homes, includ
ing condominiums, co-ops, 
townhouses, apartments or 
row houses. More than half 
of single homebuyers are 
first-time buyers.  

Single buyers are at
tracted to the easier main
tenance and lower cost of smaller homes.  
Therefore, the demand for smaller homes 
increased in the 1990s. Nearly 40 per
cent of single women and 33 percent of 
single men buy smaller homes. During 
the 1990s, sales of apartments, condos 
and co-ops grew 7 percent per year. By 
comparison, only 18 percent of the over
all homebuying population opted for 
the smaller dwellings.  

Single homebuyers also represent the 
potential for repeat business as 
their households expand and in
crease in spending power. In gen
eral, single homebuyers say they 
are pleased with their real estate 
agents, although men are more 
dependent on professional help 
than single women.  

While 42 percent of all home- b 
buyers are first-timers, 53 percent 
of single men and 52 percent of 
single women are new to home
buying. The median household in
come for single males is $46,300 
and $39,700 for single women.  
Overall homebuyer household in
come - usually with two wage earners 
is $60,400.  

It's no surprise that first-time 
homebuyers are typically younger than 
repeat buyers. What is surprising, how
ever, is that the median age for single 
women homebuyers is actually higher

S. Jones

than that for the total homebuying popu
lation, considering that more than half 
the single women buyers are first-timers.  

The median age of homebuyers is 39; 
first-time buyers are 32. The typical single 
woman buyer is 41. Interestingly, the 
typical single male homebuyer is 36, a 
little younger than the general 
homebuying population.  

Many single women homebuyers have 
children, although they are less likely to 

Single buyers represe 
the potential for repec

Business as their household 
exp1-and and increase in 

spending power.  
have children than married buyers.  
Twenty-seven percent of single women 
who are buying a home have children age 
18 or younger. Thirteen percent of single 
men homebuyers have children.  

Some of the biggest differences between 
single men and women buyers are along

-

homebuyers.  ds Single men are more likely to 
buy in the city. Single women and 
homebuyers in general prefer the 
suburbs. Very few singles (6 per
cent) choose to live in rural areas.  
Single men prefer to buy a previ
ously owned home. Ninety per
cent of single men bought an ex

isting home. By comparison, 80 percent of 
women and 78 percent of all homebuyers 
opt for a previously owned house. 4 

Jones is director ofcommunication and senior editorfor 
the Real Estate Center at Texas A&M University. His 
e-mail address is djones@recenter.tamu.edu.

race and ethnic lines. The 
NAR survey shows 12 per
cent of single women 
homebuyers to be African
American compared to 5 per
cent of single male buyers 
and 6 percent of all buyers.  

Most single homebuyers 
were previous renters. More 
than half - 56 percent of 
men and 52 percent of 
women - rented an apart
ment, condo, townhouse or 
single-family home prior to 
purchasing. In comparison, 
45 percent of all homebuyers 
are previous renters.  

While 36 percent of all 
homebuyers are previous 
owners, only 23 percent of 
single women and 18 per
cent of single men own an 
existing home.  

Single homebuyers have a 
different motivation for 
buying. Only one-third of 
homeowners in general say 
they buy out of a desire to 
own their own home. How

ever, 51 percent of single men and 48 
percent of single women do. While 
homebuyers in general (20 percent) are 
likely to buy a new home for additional 
space, fewer single buyers (10 percent) 
cite that reason for buying. Single buyers 
aren't as likely to buy a home because 
they get a new job as buyers in general are.  

In 1999, the median-priced home 
bought by the typical single man was 
$110,000 and by the typical single woman, 

$102,300. Overall, the typical 
homebuyer paid $127,500. While 
nost single men (67 percent) and 

t single women (63 percent) buy 
single-family homes, their num

t bers are significantly lower than 
the 82 percent for overall
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W hy did the PUC regulate utilities in the first place? distribution, creating two separate entit 
What has changed to make competition the preferred environment, retail suppliers will have 
way to market electricity? How will competition tors and transmission and distribution s 

work and what will residential customers and small business 
owners need to know to choose an electric provider? What does How Will Deregulation Work?
all of this mean for real estate?

Why Regulation? 
Regulation has been the norm for electric utilities throughout 

the nation since shortly after the electrical power industry's 
inception. State after state adopted regulations based on the 
contention that a competitive market would fail to supply 
power at the lowest possible cost.  

The industry argued that the immense investment required to 
generate, transmit and distribute electricity precluded the price 
cutting that characterizes competition in any marketplace. In an 
unregulated competitive market, rival electrical suppliers would 
each have a large initial capital outlay and would duplicate 
resources such as generating plants and power lines, draining 
returns. Competition among suppliers would eventually force 
rates to less than production costs. Consumers would tempo
rarily enjoy low rates, but as time passed, the quality and 
reliability of service from financially hemorrhaging providers 
would deteriorate. Analysts concluded that the industry could 
survive financially only by excluding competition.  

Government regulation of electric utilities prevented provid
ers from gouging consumers with artificially high prices and 
ensured that providers earned a normal return 
on invested capital. This rate-base regulation 
protected these so-called natural monopolies 
from competitors while obligating them to serve 
all customers in their franchised areas at offi
cially determined rates.  

Power utility monopolies operated all three 
elements of their industry - generation, trans
mission and distribution - in an integrated 
system. Government controlled the rates and 
approved plant construction plans but did not 
manage everyday utility operations.  

What Has Changed? 
Recently, analysts have begun to argue con

vincingly that this system biased the industry's 
decision making in favor of overuse of capital.  
After all, why would a utility provider search 
out low-cost machinery and equipment if it can 
earn a guaranteed return on every dollar in- a 
vested? 

Over time, this "cost-plus" system began to 
inflate the cost of power. The economy had in 
the meantime grown enough to support direct 
competition in the power generation segment of THE CHOICE! 
the industry. Industrial and manufacturing elec- power is curre 
tricity users realized that they could secure investor-owne 
power in a competitive market at lower cost than in the rate-base 
regulated environment.  

Pressure mounted to shift to a deregulated, market-driven 
system. Proponents argued that the economy could support 
competing power plants and that a competitive market would 
ensure power supplies at minimum cost. Construction of com
peting transmission lines and distribution systems would be 
unnecessary duplication, however. Those segments of the indus
try retained critical traits of a natural monopoly, and, said 
proponents, should remain regulated. However, the generation 
and retail supply portions of the industry could withstand 
competition.  

To prevent regulated operations (transmission and distribu
tion) from subsidizing competitive operations (generation and 
retail supply), Senate Bill 7 required existing utilities to split 
retail supply operations from generation, transmission and 
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ies. In the competitive 
equal access to genera
ystems.

In the competitive market created by deregulation, the retail 
electric provider (REP) will deliver electricity to homes and 
businesses. The REP might be a subsidiary of a well-known 
energy corporation or an unrelated third-party purchaser of 
electrical power. Texas homeowners and small business owners 
will have choices in REPs analogous to the choices they had when 
the long-distance telephone market was deregulated.  

When deregulation begins in January 2002, the utility cur
rently supplying power for an area must create an independent 
company known as the "affiliated" REP to supply power at the 
retail level. The affiliated REP must then lower its rates for 
residential and small commercial customers by 6 percent. That 
reduced price becomes the "price to beat," and all other REPs 
may offer power in that franchise area at a lower price. The only 
constraint on competing providers is their production cost. The 
affiliated REP of the original franchised utility must continue to 
charge and cannot further reduce the price to beat for three years 
or until 40 percent of their customers switch to competing 
providers, whichever comes first.  

A pilot program began in mid-July allowing as much as 5 
percent of all Texas power users to choose their REP. Large power 
users were so eager to sign up for the program that a lottery was

NEI 
a iA hit-7

CONSUMERS HAVE NEXT JANUARY will depend on whether their 
ntly provided by a municipal electric utility, an electric co-op or an 
d utility.  

used to choose participants. Residential users were less enthu
siastic about joining the pilot program.  

What choices residential and commercial power users will 
have next January depends on what type of entity currently 
provides their power. Customers served by investor-owned 
utilities (IOU), which are controlled by stockholders, will be able 
to choose a REP with a few exceptions (see What Choices Will I 
Have?).  

Customers served by municipal electric utilities (munis), 
which are controlled by city governments or electric coopera
tive utilities (co-ops), which are controlled by co-op members, 
will be able to choose a REP only after their utility elects to allow 
consumer choice in its service area. Muni and co-op customers 
can influence their provider's decision to accept or reject deregu
lation through their city councils or boards of directors, while 
customers of IOUs have no influence in the decision.  
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Reducing Costs Through Aggregators 
Residential and small commercial customers may be able to 

reduce their electricity costs by creating or joining an aggregator 
group. An aggregator is a person or organization that registers 
with the PUC to buy electricity for a group of members. The 
aggregator negotiates for lower electricity prices for its mem
bers based on volume usage. Electricity suppliers sell electricity 
at lower prices to larger customers because marketing costs are 
significantly reduced for these bulk sales. Aggregators are much 
more profitable for electricity suppliers than small residential 
or commercial users.  

Aggregators typically secure electric power for their mem
bers either by serving as brokers who shop for the cheapest power 
on an ongoing basis or by contracting directly with electricity 
generators to buy power at a fixed price over longer periods.  

Aggregators may include cities and towns, nonprofit organi
zations and business associations (see Deregulation Information 
for a list of registered aggregators). They may offer other services 
to their members such as bill consolidation, energy management

What Choices Will I Have?
Your choices under deregulation will depend on the type of 
electrical provider you have now and whether you live within 
or outside the Electric Reliability Council of Texas (ERCOT) 
grid (see map).  

If you are a residential or commercial electricity user within one 
of three regions outside the ERCOT grid system: 

For most customers, electricity will continue to be supplied 
by your current provider. Retail competition will be either 
delayed or subject to provisions peculiar to your particular 
area. However, some parts of the East Texas non-ERCOT area 
will offer retail competition. Check with your local electric
ity provider.  

If you are a residential or commercial electricity user within the 
ERCOT grid system and your electricity is currently provided 
by either a co-op or a municipality that has not chosen to 
participate in retail electricity competition: 

* Your electricity will continue to be supplied by your current 
provider. Your co-op or municipality can choose to enter 
retail competition after January 1, 2002. Once a provider 
decides to compete, the decision cannot be reversed.  

If you are a residential electricity user located within the 
ERCOT grid system and your current power provider is an 
investor-owned utility: 

* You can do nothing and remain with your current utility 
company's retail affiliate, receiving a savings of 6 percent 
from your rates that were in effect on September 1, 1999, 
(subject to a final fuel adjustment to be determined by the 
Texas PUC).  

" You can choose a different retail electric provider. You must 
do your own research or rely on marketing efforts by retail 
providers operating in your area to compare the costs and 
services being offered.  

* You can choose to join an aggregator group that will pool you 
with other users to obtain a lower rate than you could get on 
your own.  

If you are a small commercial electricity user such as a small 
apartment complex, office building, retail property or ware
house-industrial facility located within the ERCOT grid system 
whose peak usage is less than one megawatt and your current 
power provider is an investor-owned utility: 

* You can do nothing and remain with your current utility 
company's retail affiliate, receiving a savings of 6 percent 
from your rates that were in effect on September 1, 1999, 
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and energy-use analysis. Through aggregation, small electricity 
users in effect share the cost of an expensive energy consultant 
and increase their overall electricity buying efficiency.  

Consumers wishing to maximize cost savings should contact 
a number of REPs or aggregators to compare prices and services.  
The Texas PUC website (see Deregulation Information) provides 
a list of certified REPs along with guidelines for comparison 
shopping. PUC will begin a statewide consumer education ini
tiative before competition begins.  

As time passes, aggregators and REPs are expected to consoli
date until a limited number of large providers remain, as was the 
case when long-distance telephone services were deregulated.  
This means that some aggregators and REPS may be entering the 
market only to become buyout candidates in the future.  

Electric 
Generating 

Plants 

Completed since 1995 
(9,343 megawatts) 

Under construction 
(1 3,991 megawatts) 

In the planning stage 

El ERCOT Coverage Area 

Source: Texas PUC and ERCOT 

(subject to a final fuel adjustment to be determined by the 
Texas PUC).  
You can choose a different retail electric provider. You must 
do your own research or rely on marketing efforts by retail 
providers operating in your area to compare the costs and 
services being offered.  

* You can choose to join an aggregator group that will pool you 
with other users to obtain a lower rate than you could get on 
your own.  

If you are a large commercial electricity user such as a large 
apartment complex, office building or warehouse-industrial 
facility located within the ERCOT grid system whose peak usage 
is greater than or equal to 1 megawatt and your current power 
provider is an investor-owned utility: 

* You can negotiate your own bilateral contracts for power 
with retail power providers in your area. Typically, large 
commercial and industrial power users will be contacted 
directly by retail electricity providers, so search time should 
be minimal.  

* You can choose to join an aggregator group that will pool you 
with other users to obtain a lower rate than you could get on 
your own.  

* You can do nothing and remain with your current utility's 
retail affiliate, receiving a rate and service terms that were 
determined on June 1, 2001.4 
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Unlike California, which prohibits bilateral long-term con
tracts, large power users in Texas can enter into long-term 
contracts if desired. A large user is defined as an entity using one 
megawatt or more at peak demand. By entering into long-term 
contracts, large electricity consumers and aggregators will have 
a way to protect themselves against price increases. This should 
result in a more stable pricing environment and more accurate 
forecasts of need for additional generating facilities.  

Current estimates are that Texas will have 25 to 30 percent 
more generating capacity than needed when deregulation begins 
in 2002 compared to California's 15 to 20 percent deficit. That 
supply should be sufficient to 
prevent blackouts like those 
in California.  

Residential and small com
mercial customers who have 
not chosen a REP by the time 
deregulation begins will con
tinue to receive power from 
their affiliated REP at the 
price to beat. However, larger 
commercial and industrial 
customers should be able to 
negotiate prices even lower 
than the price to beat. His
torically, the largest electric
ity users have benefited most 
from deregulation. Building 
managers in Pennsylvania, 
which has successfully imple
mented electricity deregula
tion, reported as much as a 15 
to 18 percent drop in their 
electric bills during the first 
year of deregulation. How
ever, this level of savings de
creased as excess power ca
pacity began to decline over 
time.  

Customers' affiliated REPs 
should provide a free record of 
historical power usage after 
January 1, 2002, that consumers may use to negotiate with 
competing REPS. If consumers choose a provider that subse
quently goes out of business, they will be transferred to a 
provider of last resort (POLR) with no interruption in service.  
Those customers can choose a new provider at any time or 
remain with the POLR.  

Customers who choose a REP and then fail to pay their bills 
will be transferred to a POLR as well. Except for emergency 
situations, only the POLR or a customer's affiliated REP (which 
will often serve as the POLR) will have the right to terminate a 
customer's service for nonpayment under deregulation.  

Large power users may be able to choose between "firm" or 
"interruptible" power service contracts from their provider. If 
service can be interrupted during specific time periods without 
negative consequences, cheaper interruptible service can be 
negotiated for those time slots.

Real Estate Implications 
firms that manage but do not own multiple properties may 
want to encourage property owners to aggregate to reduce 
electricity expenses. Multitenant property owners such as 

commercial building owners who provide electricity for their 
tenants should promote the benefits of negotiating rates based 
on the building as a whole compared with tenants negotiating 
individual agreements. Property owners may want to consider 
adding "indemnification clauses" to leases, limiting any liability 
from power interruptions. In Pennsylvania, most new multitenant

properties are being constructed with individually metered 
tenant space.  

The Texas deregulation plan is far superior to the poorly 
conceived one playing out in California. In fact, the state's excess 
power may attract businesses away from California and other 
areas with power reliability problems. Electricity retail compe
tition, if carried out correctly, should provide Texas with power 
at the lowest possible cost for years to come. The Texas real 
estate industry can look forward to the prospect of a marketplace 
provided with favorably priced cost of electric power compared 
with most of the nation. 4 
Dr. Gilliland is aresearch economist with the Real Estate Center at Texas A&M 
University. His e-mail address is c-gilliland@tamu.edu. Dr. Hunt is an 
assistant research scientist with the Real Estate Center at Texas A&M 
University. His e-mail address is hhunt@tamu.edu.

For More Information 
Electricity Consumer Information Aggregator and REP Application Forms List of Business and Commercial Retail 
Website www.puc.state.tx.us/electric/forms/ Electricity Providers (REPs) in Texas 
www.powertochoose.org index.cfm www.powertochoose.org/business/ 

List of Registered and Pending Electric List of Residential Retail Electricity choosing/choosearep.htmi 
Aggregators in Texas Providers (REPs) in Texas Environmental Protection Agency's 
www.puc.state.tx.us/electric/business/ www.powertochoose.org/residential/ Energy Star Program 
agglist.htm choosing/choosearep.html www.epa.gov/nrgystair/about.html
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c " One answer to the United States' steadily increasing en
ergy needs is blowing in the wind, literally. One of the 
oldest forms of power known to humankind - wind 

power - is gaining popularity as a means of generating electric
ity here and across the nation. The untapped potential of this 
power source is estimated at two million megawatts per year 
nationwide.  

Texas is one of the best regions in the United States for 
harnessing wind power. Data gathered at National Weather 
Service stations across the state over a 10- to 12-year period 
estimate capturable wind power in Texas at 250,000 megawatts 
per year. This represents about five times the existing electrical 
generating capacity in Texas or the annual energy equivalent of 
1.3 billion barrels of crude oil. Two hundred megawatts of power 
is sufficient to serve 650,000 homes for a year.  

Less than one-half of 1 percent of Texas power currently 
comes from renewable sources such as wind, according to the 
U.S. Department of Energy. However, deregulation of electric 
utilities is prompting new legislation encouraging use of wind 
generation. By 2009, 2000 megawatts of all utility companies' 
generating capacity must come from renewable resources such 
as wind and solar power. The Public Utility Commission will 
establish a minimum annual renewable energy requirement for 
each electric provider. The state of Texas allows tax deductions 
on a company's taxable capital if renewable resources are used 
to generate power.  

6

The federal government, too, is committed to increas
ing the amount of energy produced by wind to 5 percent of 
total production by 2020. A federal law providing an 
extension of a 1.5-cent tax cut for every wind kilowatt 
hour produced was passed in December 1999.  

The cost of wind-generated electricity has dropped 
dramatically since 1980, when the cost of wind production 
was 40 cents per kilowatt hour. Today the cost is estimated 
at five cents per kilowatt hour. By comparison, a state-of
the-art natural gas plant can produce power at 3.5 cents per 
kilowatt hour.  

Roughly 40 percent of the state's wind power potential 
is in the Panhandle and another 10 percent along the Gulf 
Coast, according to the Alternative Energy Institute at 
West Texas A&M University. Four wind power plants 
were built in Texas between 1995 and 1999, generating a 
total of 186.9 megawatts of power annually. Six additional 
projects were announced in 2000, with the potential to 
generate an additional 512.5 megawatts of power. All of 
these projects are located in West Texas.  

Wind Power Plants in Texas 

Company Megawatts 

TXU/LCRA 82.5 
TXU 160 
Reliant Energy/Austin Energy 200 
Austin Energy 20 
City Public Service of San Antonio 25 
Southwestern Public Service Co. of Amarillo 25 
Total 512.5 

Source: Comptroller's State Energy Conservation Office

TXU Electric & Gas is teaming up with FPL Energy to 
build and operate 242 wind turbines in West Texas to 
produce 160 megawatts of power. Currently, 15 percent of 
FPL's energy production is in wind power. Reliant plans to 
build 160 wind turbines that will generate more than 200 
megawatts of power.  

Cielo Wind Power Company, in conjunction with Re
newable Energy Systems (RES), plans to invest $150 mil
lion in King Mountain Wind Ranch, located south of 
Odessa, near McCamey. When completed, the project will 

be the largest wind farm in the world, with 160 wind turbines 
generating more than 200 megawatts of power annually. The 
project is expected to be operational by fall 2001.  

Cielo and RES are also assisting Austin Energy in developing 
and operating a second wind farm at the same site. Reliant Energy 
plans to purchase electricity generated on King Mountain by 
fourth quarter 2001.  

The tallest wind turbines in North America are at a 41
megawatt TXU project in Big Spring. TXU and the Lower 
Colorado River Authority are planning an 82.5 -megawatt project 
in Pecos County.  

What will wind-generated power mean for Texas consumers? 
It may mean lower cost electricity and less pollution. Austin 
Energy has a GreenChoice program that allows customers to 
specify that they want their power to come from wind genera
tion. This locks in a "green power" charge that replaces the 
standard fuel charge. When natural gas prices increased this year, 
the higher cost was passed on to Austin Energy customers who 
had not opted for the GreenChoice program.  

Use of renewable resources is likely to be increasingly man
dated at the federal and state levels in the future and may 
ultimately be seen as a positive side effect of the deregulation of 
electric utilities. 

Dr. Cowley is an assistant research scientist with the Real Estate Center at Texas 
A&M University. Her e-mail address is jcowley@recenter.tamu.edu.
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Ian e ore Viou Plat 
By Charles E. Gilliland

tampeding buyers eager to own country properties have 
prompted many Texas landowners to plan subdivisions in 
hopes of corralling a tidy profit. Because buyers often 

prefer land ready for building, with water service in place, 
landowners-turned-developers frequently plan to provide water 
by drilling wells and installing on-site water systems or by 
contracting with a nearby city for services. But regulations 
administered by the Texas Natural Resources Conservation 
Commission (TNRCC) can limit or even prohibit an owner from 
providing water service to rural subdivisions.  

To avoid profit-draining delays and unanticipated expenses, 
prospective developers should learn about these regulations 
before undertaking a project. Real estate agents in rural land 
markets also should be aware of potential limitations on future 
land uses so they may educate clients.  

Certification of Sufficient Water Supply 
Mindful of the water supply challenges facing Texas, the 

legislature passed a regulation to provide cities and counties 
with authority to withhold approval of subdivision plats until 
the developer obtains a certificate indicating that sufficient 
groundwater exists under the land being developed. This author
ity applies only when the developer plans to use groundwater 
as opposed to surface sources - to supply a development. Senate 
Bill 1323, passed by the 76th Legislature in 1999, instructed 
TNRCC to develop rules to guide licensed engineers in certify
ing that sufficient water exists to satisfy a project's maximum 
future demand. The law permits but does not obligate counties 
and municipalities to require this TNRCC-prescribed certifi
cate before accepting a plat.
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The process requires developers to hire a registered, Texas
licensed professional engineer to prepare the certification. This 
must include a study of the local aquifers as they relate to the 
development. Specifically, engineers must provide a detailed 
description of the subdivision, anticipated type of water supply 
and an estimate of demand for water when the project is com
pletely built out.  

The groundwater phase of the study includes aquifer investi
gations, such as drilling test wells and observation wells and an 
analysis of groundwater quality. Engineers must use the forms 
and formats approved by TNRCC to prepare the certificate.  
(TNRCC rules on Groundwater Availability Certification For 
Platting can be found at: http://info.sos.state.tx.us/pub/plsql/ 
readtac$ext.ViewTAC?tacview=4&ti=30&pt=l&ch=230&rl=Y.) 

If the prospective development is an area where municipal or 
county authorities require certification of sufficient water sup
ply, developers face this added expense plus potential develop
ment delays. If the land does not have sufficient water for the 
planned subdivision, developers must obtain water from an 
alternative source before proceeding. If an alternative cannot be 
arranged, owners face a ban on development.  

In addition to ensuring sufficient water supplies for rural 
developments, current regulations protect existing water sup
ply systems from developments that could deplete their water 
sources. The measures may also indirectly control rural develop
ment, making water a binding constraint in the subdivision process.  

Certificate of Convenience and Necessity 
TNRCC also can establish an exclusive right for a municipal

ity, water district, water supply corporation or private firm, 
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known as an investor-owned utility, to supply water for a defined 
area. By obtaining a certificate of convenience and necessity 
(CCN), water utility providers gain an exclusive franchise to 
supply water in a specified service area. The CCN system serves 
to identify the specific utility responsible for water supply in the 
approved area.  

A CCN not only establishes an exclusive right but also im
poses an obligation. CCN holders are obligated to provide water 
within their exclusive areas at reasonable rates. Chapter 13 of the 
Texas Water Code empowers TNRCC to compel a utility 
holding a CCN to provide continuous and adequate service 
unless a developer fails to comply with the utility's policies.  

To promote regional water-use cooperation, Senate Bill 1 
requires developers of proposed new water systems to apply for 
service from all neighboring water systems before submitting 
plans and specifications for proposed projects. If the neighboring 
water providers either decline to provide service or cannot do 
so economically, the developer may apply for a CCN for the 
development. Those are the only conditions under which the

CCN h

agreement with the CCN holder instead of operating the system 
themselves. Developers may even be required to turn the system 
over to the CCN holder in exchange for compensation.  

If a development involves multiple water utilities, other 
problems can arise. For example, a subdivision at the periphery 
of a city may extend beyond current city limits into a region 
covered by a CCN held by a rural water supply corporation. To 
serve that subdivision, the city has to negotiate with the rural 
supplier. Negotiations establish compensation for any infra
structure the supplier has installed in the area. In addition, the 
city may have to compensate the CCN holder for disruption of 
plans for future service within the CCN's boundaries. These 
kinds of negotiations may be costly, both in money and time.  

Challenging CCNs 
When a CCN holder's policies result in onerous costs for 

service, developers can challenge the CCN holder's 
monopoly. Such a protest results in a TNRCC-admin

istered hearing to designate the best service provider for the 
development.  
TNRCC rules 
Chapter 291, Subo ide s arechapter C lists the olderscriteria for deter
mining which ser
vice provider

obligated to prov a 

water within their excl 

areas at reasonable r 

ILL 
(Al"l

developer is allowed to provide water service to the develop
ment in areas already covered by a CCN.  

CCNs are required for investor-owned utilities and in coun
ties along the border with Mexico but are optional for munici
palities, water districts and other governmental units in the rest 
of the state. However, many cities and special districts have 
obtained CCNs to protect their territories from other potential 
suppliers. Before landowners or developers plan a water supply 
system, they should find out if a CCN covers the land. Because 
a variety of water utilities can hold CCNs, making this determi
nation may be confusing.  

evelopers should check with local water supply utilities 
and TNRCC to identify CCNs covering the subject 
properties. Local offices of water supply corporations, 

water supply districts, cities and other special districts should 
know which areas lie within their CCNs. In addition, the 
TNRCC maintains county maps showing water and sewer 
CCN areas.  

Determining the existence of a CCN is critical. A CCN 
effectively subjects the development to compliance with the 
CCN holder's policies and regulations regarding extension of 
service. Developers who invest in water systems and subse
quently find out a CCN exists are required to negotiate an 

8

usive 

ates.

should serve the 
development.  
Based on those cri
teria, if developers 
demonstrate that 
they can provide 
acceptable water 
service for sub
stantially less than 
the current CCN 
holder, they can 
petition TNRCC 
to grant a CCN for 
that particular de
velopment. These 
cases frequently 
involve consider
able legal fees and 
can delay develop
ment for a year or 
more.

Several Texas 
cities recently applied for amendments to extend their existing 
CCNs to cover much of their extraterritorial jurisdiction. If they 
succeed in obtaining the extensions, no other entity will be 
allowed to provide water service in those regions without the 
cities' consent or approval by TNRCC. CCNs could give those 
cities control over development beyond their city limits.  

In one such situation, the potential for restrictions on devel
opment prompted Tarrant County and several local developers 
to object to a CCN application submitted by the City of Fort 
Worth. Those objections necessitated a hearing before an admin
istrative law judge, with a final TNRCC decision on the city's 
CCN extension to come later. Such proceedings are likely to 
increase as CCNs are used to influence development in commu
nities across Texas. Developers in areas subject to CCNs should 
anticipate potentially complicated negotiations when they want 
to provide water service from a different source.  

Developers of raw land face many challenges as they create 
new living space. By anticipating potential problems and re
searching local water utility requirements, they can avoid or 
minimize expenses and delays in the development process. 4 

Dr. Gilliland is a research economist with the Real Estate Center at Texas A&M 
University. His e-mail address is c-gilliland@tamu.edu.

TIERRA GRANDE

e



A
?q jaek C. gava

1<;,

Since the 1940s, Federal Housing Administration (FHA) 
loans have been a key to homeownership for many
Americans with modest incomes. These government-
insured loans have historically offered lower down 
payments and easier qualifying requirements than 
conventional loans.

target the program to entry-level homebuyers, FHA 
loans have limits on the principal amount (each county 
has a loan limit based on typical local prices). Limits are 

adjusted annually. In recent years, limits have been raised 
substantially.  

But how important is it for the FHA loan program to expand 
its coverage beyond the most affordable segments of the housing 
market? First-time buyers are finding it easier to secure conven
tional loans than in the past because of more liberal qualification 
requirements. Is there still a need for a government-insured 
home loan program? 

Ease in Securing Loans 
Despite the easing of conventional underwriting standards, 

market observers consider it easier to obtain an FHA loan than 
a conventional loan. Conventional lenders tend to disapprove 
loans if the monthly payment, including principal, interest, 
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taxes and insurance, exceeds 25 to 28 percent of the borrower's 
monthly income, depending on the type of loan. The FHA allows 
up to 29 percent.  

The FHA also allows a borrower to have a higher total debt 
burden than most conventional lenders would allow. Total debt 
payment, including existing debts running for ten months or 
more, can be as much as 41 percent of income, compared with 36 
percent for most conventional loans.  

Lenders emphasize that these payment-to-income ratios are 
guidelines, not hard and fast rules. For both FHA and conven
tional loans, "compensating factors" such as an excellent credit 
record may be used to justify exceeding the guidelines. FHA loan 
policies allow more expansive use of such factors than conven
tional loans do.  

Despite the recent ceiling increases, FHA loan maximums 
remain much lower than the limits on conventional loans, 
except in areas with high housing costs. For most areas, the 
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maximum FHA loan is $132,000. Dallas has Texas' highest FHA 
loan limit at $156,750. By contrast, private mortgage insurance 
(PMI) on conventional loans is limited to those loans eligible for 
purchase by Freddie Mac and Fannie Mae, which dictate an upper 
limit of $275,000.  

FHA loans have traditionally required a much lower down 
payment than conventional loans, making them particularly 
appealing to first-time homebuyers. In the past, borrowers were 
allowed to wrap closing costs and mortgage insurance premiums 
into the loan, bringing the loan total to more than 100 percent 
of the value of the home. In 1998, the FHA introduced a simpli
fied method of calculating maximum loan amount that requires 
the borrower to make a cash investment at least equal to 3 
percent of the value of the home. Part of this cash investment can 
be payment of closing costs in cash.  

The maximum loan-to-value ratio (the amount borrowed 
compared with the lesser of the appraised value of the home or 
the sales price) depends on whether the home is located in a high
or low-settlement-cost state. In Texas, a high-settlement-cost 
state, an FHA loan can cover as much as 97.75 percent of 
acquisition costs (98.75 percent if the home costs less than 
$50,000).  

As competition for first-time homebuyers' business has in
creased, more and more lenders have begun offering conven
tional loans with 3 percent down payments (97 percent loan-to
value). Through the support 
of Fannie Mae and Freddie 
Mac, lenders have introduced 
an array of conventional loans The FH A 1 
designed to appeal to this 
group. Consequently, bor-o 
rowers have a much broader enjoys a SOL 
selection of loans, and the 
FHA program is becoming 
less unique. and acceptari 

While FHA loans generally 
have lower cash requirements lenders and than conventional loans, they 
may carry a higher interest 
rate. Recent national rate COnventi 
quotes for FHA fixed-rate 
loans run about 20 basis points 
(0.2 percentage points) higher w would have 
than those for conventional 
fixed-rate loans.  

The table compares FHA repLt 
and conventional loans on a 
$70,000 home. The FHA loan 
is calculated at maximum loan-to-value and the conventional 
loan with 3 percent down. Closing costs for the FHA loan in this 
example are lower because some of the buyer's closing costs are 
paid by the seller. The monthly payment is higher because the 
up-front mortgage premium is financed into the loan.  

Both conventional and FHA lenders require an appraisal of the 
property prior to approving the loan. The FHA, however, now 
requires appraisers to inspect the homes for specific defects. The 
agency instituted the inspection program in 1999 to help bor
rowers steer clear of homes needing significant repair work. The 
requirement may cause sales to fall through if sellers refuse to 
make required repairs.  

Types of Loans Available 
HA's selection of loans includes standard fixed-rate loans 
and adjustable rate mortgages (ARMs). FHA's ARM has 
more restrictive payment adjustment caps, meaning the 

range of percentage rates the loan is subject to is smaller than the 
range applied to conventional loans. FHA's annual cap is 1 
percent, with a lifetime cap of 5 percent, while the most common 
conventional ARMs have caps of 2 and 6 percent, respectively.  
As a result, FHA ARM borrowers are less exposed to interest rate 
volatility.  
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Conventional lenders typically offer a variety of ARMs fea
turing an initial fixed interest rate period followed by annual rate 
adjustments for the remainder of the term. The loans differ based 
on the length of the fixed-rate period; the shorter the fixed-rate 
period, the lower the initial interest rate. FHA began offering 
loans of this type in 2000.  

FHA offers some loan options not available from conven
tionallenders. The FHA 203(k) loan offers people who buy "fixer
uppers" a single loan that covers the purchase of the home and 
the cost of rehabilitation. The FHA also insures reverse annuity 
mortgages, which allow older homeowners to obtain supple
mental income through the equity in their homes.  

How Loans are Insured Mortgage insurance protects lenders if the borrower 
defaults on a loan. Without this insurance, lenders 
would not be willing to finance more than 80 percent 

of the cost of a home. FHA loans are insured by the federal 
government, while conventional loans may be insured by pri
vate mortgage insurance (PMI) companies.  

These two types of insurance coverage are fundamentally 
different. Insurance on FHA loans remains in effect until the loan 
is repaid. PMI, however, is in effect only as long as premiums are 
paid. Many lenders allow PMI insurance coverage to be cancelled 
when the value of the home is at least 20 percent higher than the 

outstanding mortgage prin
cipal amount. Federal legis
lation mandates cancellaan program tion in these circumstances 
on loans made since mid
1999. When PMI is cancelled 

Sreputation the borrower no longer has 
to pay the premiums.  

FA insurance cannot be e among both cancelled r 
pays an initial mortgage pre

yrrow erS that mium when the loan is 
closed. Although many bor
rowers choose to include 

IC Pr d c that premium amount in the 
loan, there is no provision 

ht efor discontinuing payment 
2 h tim e of the premium when the 

loan principal is paid down.  
There is a provision for re

+g funding part of the premium 
if the loan is repaid before it 
matures.  

If the initial loan-to-value ratio on an FHA loan is more than 
90 percent, an additional monthly premium is charged. This 
percentage point per year fee continues for a period that varies 
with the loan-to-value ratio. In the past, the monthly premium 
had to be paid until either the loan was paid off or the term of the 
fee ended. In late 2000, the Department of Housing and Urban 
Development allowed cancellation of monthly premiums on 
FHA loans when the loan-to-value ratio drops to 78 percent.  
Unlike PMI, insurance coverage would continue even after the 
payments cease.  

PMI companies offer a variety of methods for paying insurance 
premiums. The borrower can choose from one lump sum pay
ment, annual premiums or monthly premiums. Some lenders 
pay the premium if borrowers are willing to pay a higher interest 
rate. This allows borrowers to convert the nondeductible insur
ance expense into an interest expense that can be deducted from 
taxable income.  

Freddie Mac recently reduced the amount of insurance 
coverage required for loans it buys, and if the borrower pays 
additional discount points or a higher interest rate, required 
coverage is reduced further. Because premiums for PMI are lower 
when the required coverage is lowered, monthly payments are 
reduced.
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FHA Loan Program's Role in the Mortgage 
Market Jf FHA loans are less unique in today's market, is the program 

still needed? Yes, reply its proponents, because the FHA loan 
program plays a role in the mortgage market that private 

insurers probably could not or would not fulfill if FHA was 
eliminated.  

For decades, FHA has been synonymous with low-down
payment financing. Although the differences between FHA and 
conventional loans are disap
pearing, the FHA loan pro
gram is well known among 
lenders serving the entry-level R ecent res 
market and has earned "brand 
loyalty" among many bor
rowers based on familiarity. that m ost 

FHA loans are perceived as 
a "last resort" for those who 
cannot qualify for conven- w would even 
tional financing. A 1995 study 
by the Government Account
ing Office found that 66 per- or conven 
cent of FHA borrowers would 
not have qualified for con
ventional loans. Recent re- though per 
search disputes this, finding 
instead that most FHA bor
rowers would qualify for con- soon as for 
ventional loans after a few 
years. The program may al
low some buyers to own 
homes sooner than if they relied on conventional financing, but 
they would eventually be able to buy even without FHA 
coverage.  

The FHA loan program is clearly meeting a need in inner cities, 
where the loans are more prevalent. According to 1998 Home 
Mortgage Disclosure Act data, 44 percent of FHA loans out
standing were in inner-city areas, compared with 38 percent of 
conventional loans. The FHA share was down from 46 percent 
in 1993 while the conventional share was unchanged.  

Future Need for FHA Loans 
To say that a segment of the housing market is totally depen

dent on FHA-insured loans is an exaggeration. The program does 
allow some borrowers to become homeowners sooner or buy a 
higher-priced home than would be possible with conventional 
financing. Each year when the FHA loan limit is increased, more 
people are able to take advantage of the program to become 
homeowners. However, many could have qualified anyway by 
saving a little more cash or choosing a less expensive home. The 
differences between FHA and conventional loans are even fewer 
in today's market, especially considering Freddie Mac's and 
Fannie Mae's affordable housing programs.

e 
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I

Comparison of FHA and Conventional Loan 
on a $70,000 Home 

FHA 

Loan amount* $69,550 (97.75%) 

Down payment $1,600 
Closing costs $1,721.50 

Mortgage premium: up-front $1,197 

: monthly $28.50 
Monthly principal and interest payment $534.78 

*FHA loan includes financed up-front mortgage insurance premium.  
Source: Rocky Mountain Mortgage Company, El Paso 
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But to say that FHA loans could be phased out of the market 
with little impact is an overstatement as well. The FHA loan 
program enjoys a solid reputation and acceptance among lenders 
as well as borrowers that conventional products would have a 
hard time replicating. Brand name recognition is important to 
borrowers, particularly as some unscrupulous lenders engage in 
predatory lending practices.  

Conventional lenders' commitment to financing affordable 
housing is relatively new and may not survive long term. The 
current mood of expansiveness in lending practices stems in part 

from Freddie Mac's and 
Fannie Mae's need to demon
strate that they deserve their 

trch asserts privileged quasigovern
mental status, which allows 
them to borrow money at 

o rrovvers reduced interest rates. There 
are two other contributing 

I # +r factors. First, pressure is be
ally q atl ing exerted on lenders by lo

cal activists determined to 
see that money is being lent 

ona loans, within the community per 
the Community Reinvest
ment Act. Second, the mort

taps not as gage market looks safe now 
that delinquency and fore

1 closure rates are historically 
Loans. low.  

Will the liberal terms first
time homebuyers are now 
able to get continue if the 

pressure to serve that group wanes? Will lenders be as generous 
if the economy slows and foreclosures rise? For the long-term 
health of the industry, should they be so generous? Following the 
collapse of the savings and loan industry, all lenders, (FHA 
included, though not as much) tightened their lending practices 
considerably. Ultimately, the FHA may be needed as a consistent 
recourse for first-time buyers to access homeownership through
out the business cycle.  

While risk-taking is often necessary for progress, some feel 
that some risks are too large for private industry and should be 
undertaken by the government. Making mortgage loans to bor
rowers without established credit ratings may be necessary to 
encourage homeownership in the inner cities and minority 
enclaves. Yet an economic recession could have dire conse
quences for firms taking on such risks.  

any argue that a federal agency is better suited to 
absorb the losses that are possible in lending to first
time buyers. A government agency also might have the 

luxury of flexibility when borrowers experience short-term 
financial difficulty and need time to get back on track, or perhaps 
could restructure a loan to avoid default. The problem with these 
arguments is that when an entity is insulated from market risk, 

it tends to take on too much risk. The 
cost of failure then tends to be foisted on 

s the public, as it was in the Federal Sav
ings and Loan Deposit Insurance Corpo
ration collapse in 1990.  

Conventional All things considered, it would appear 

$67,900 (97%) that the FHA can continue in its role of 
$7,9 00 innovator, niche market server and pro
$2,1 00 moter of homeownership without be

$2,219.50 coming a public liability if its programs 
0 continue to target first-time and 

$50.92 underserved buyers. 4 

$522.09 
Dr. Harris is a research economist with the Real 
Estate Center at Texas A&M University. His 
e-mail address is j-harris@tamu.edu.  
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By M. A. Anari and Mark G. Dotzour

In the last decade of the second millennium, the U.S. economy 
recorded its longest period of economic expansion thanks to 
low unemployment, low inflation and high productivity 

growth. From 1992 to 2000, the U.S. gross domestic product 
(GDP) increased by 34.4 percent in real terms. Meanwhile, the 
GDP deflator, an aggregate measure of inflation, rose 16.4 per
cent, or an average annual rate of about 2 percent.  

As the nation's unemployment rate fell from 7.4 to less than 
5 percent, Federal Reserve Board Chairman Alan Greenspan 
warned that the law of supply and demand had not been repealed 
and hinted that inflation might be inevitable in a tight labor 
market if the economy continues on its high-flying course. To 
slow the economy, the Fed raised the federal funds rate in four 
increments from 4.75 percent in May 1999 to 6.50 percent in 
May 2000.  

In the fourth quarter 2000, the Fed's hope fzor a soft landing of 
the U.S. economy was put in doubt by layoff news, an 8 percent 
drop in the S&P 500, high corporate bond yields and vanishing 
bank credit. Based on the downturn in stocks and higher interest 
rates, many concluded the U.S. economy was headed for a hard 
landing.  

While financial data pointed to the possibility of a recession, 
macroeconomic data provided a more optimistic view. Layoffs 
were mostly concentrated in manufacturing, which accounts for 
15 percent of the U.S. economy in terms Df gross domestic 
product or employment. Inflation remained tame while the 
service-producing sector, 80 percent of the economy, continued 
to create more jobs, although at slower rates.  

A Commerce Department report shows the U.S. economy 
grew at an annual rate of 2 percent in first quarter 2001, up from 
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1 percent in fourth quarter 2000. The first-quarter growth rate 
was the strongest since the 2.2 percent posted in third quarter 
2000. If these preliminary results are confirmed, the longest 
economic expansion on record is now entering its tenth straight 
year.  

Growth of the U.S. economy in the first quarter is mainly the 
result of consumer spending, which accounts for two-thirds of 
U.S. economic growth and is the most important component of 
aggregate demand.  

The Commerce Department reported that consumer spend
ing rose to a 3.1 percent annual rate for the first quarter, up from 
2.8 percent in fourth quarter 2000. Spending data portray a more 
bullish view of consumer confidence than several recent surveys 
of consumer sentiments.  

By cutting short-term interest rates, the Fed hopes to strengthen 
consumer spending while raising business confidence. Unlike 
the 1991 recession, the current economic slowdown is mainly 
the result of lower spending by firms. Lower interest rates and 
better-than-expected first quarter corporate earnings are ex
pected to have a positive impact on business confidence in the 
second half of the year.  

The Texas Economy 
The Texas economy, like the U.S. economy, cooled in the 

second half of 2000. Between May 2000 and March 2001, non
farm employment growth rates for the United States decreased 
from 2.5 percent to 0.9 percent. At the same time, Texas growth 
rates fellfrom3.5 to 2.8 percent. Inrecent months, the slowdown 
in the U.S. employment growth rate has been particularly severe 
in the goods-producing sector, which remains negative. The 
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state's economy has growth rates of more than 3 percent in the Texas Metropolitan Statistical Areas Ranked by 
service-producing sector, coupled with growth rates of more Nonagricultural Unemployment Rate in March 2001 
than 1 percent in the goods-producing sector.  

Texas' unemployment rate fell to 3.7 percent in December Unemployment 
2000 but increased to 4.1 percent by March. The U.S. economy Rank Metropolitan Area Rate 
posted its lowest unemployment rate, 3.9 percent, in September 
2000 in March the rate stood at 4.3 percent. 1 Bryan-College Station 1.4 

Almost all major sectors of the Texas economy gained jobs 2 Austin-San Marcos 2.5 
between March 2000 and March 2001. After a long period of job 3 San Angelo 2.6 
losses, the state's mining sector, helped by higher oil prices, 4 ubbock 2.8 
posted the largest employment growth rate among Texas indus- . - 2.8 
tries in March 2001. Growth of the state's construction employ- 5 Amarillo V 3.0 
ment fell from 7.1 percent in March 2000 to 3.2 percent in March 5 Wichita Falls - . 3.0 
2001. The state's manufacturing sector is no longer losing jobs, 7 Dallas 3.2 
but the recovery is not yet strong. 7 Fort Worth-Arlington 3.2 

Over the past year, the annual employment growth rate in the 7 San Antonio 3.2 
state's transportation, communications and utilities sector re- 7 T 
mained above 4 percent, and the sector posted the highest 7 Tyler 
growth rate of employment in the state's service-producing 11 Waco3.4 

sector. Since February 2000, the employment growth rate in the 1 2 Houston 3.5 
state's trade sector has fallen from 3.7 percent to 1.9 percent. 12 Victoria # a 3.5 
Employment in the state's finance, insurance and real estate 14 Abilene - 3.7 
sector rose 1.5 percent between March 2000 and March 2001. 1 5 Sherman-Denison 4 3.8 

Real Estate and the State's Economy 16 Killeen-Temple 4.0 D espite higher mortgage rates in 2000, the number of Texas 4.0 

single-family homes sold in Texas rose 2.4 percent while 1 7 Odessa-Mid land 4.1 

the average home price increased by 10.4 percent. Higher 1 8 Longview-Marshall 4.7 
sales volume and home prices and a fall in average inventory from 1 9 Galveston-Texas City 4.9 
5.2 months in 1998 to 4.5 months in 2000 suggest that the Texas 20 Corpus Christi 5.0 

21 Brazoria 5.1 
Texas Metropolitan Statistical Areas Nonagricultural 22 Beaumont-Port Arthur 6.9 

Employment Growth, March 2000 to March 2001 23 Laredo 7.0 
24 El Paso 7.4 

Employment 25 Brownsville-Harlingen 7.7 Rank26 McAllen-Edinburgh-Mission 12.8 
1 McAllen-Edinburgh-Mission 4.4 Unemployment data for Texarkana not available 
2 Austin-San Antonio 4.0 Source: Texas Workforce Commission 
2 Dallas 4.0 
4 Brownsville-Harlingen 3.6 real estate market continues to be robust despite a slowing 
5 Laredo 3.5 economy.  
6 Fort Worth-Arlington 3.3 
7 San Antonio 2.9 Metropolitan Areas 
8 Odessa-Midland 2.8 Austin's high-flying economy has lost momentum. Between 

Texas 2.8 August 2000 and March 2001, Austin's nonfarm employment 
9 Victoria 2.7 growth rate fell from 6 percent to 4 percent. Despite cooling of 

10 H ouston 2.6 the region's economy, Austin ranked second among Texas metro 
areas in employment growth rate for the year ending March 

11 Tlerk 1.9 2001. The metro area also had the second lowest unemployment 
11 Tyler 1 .9 rate.  
1 3 Bryan-College Station 1.8 The pattern of employment cycles for the Dallas metro area 
1 4 Killeen-Temple 1.6 is similar to statewide averages. The metro area ranked second 
1 5 Texarkana 1.3 in employment growth rate and had the seventh lowest unem
16 Wichita Falls 1 .2 ployment rate. The nonfarm employment growth rate for Fort 

16 Amarillo 1.2 Worth-Arlington remains above the statewide averages.  
Since January 2001, the nonfarm employment growth rate for 

1 8 Brazoria 0.8 Houston's metro area decreased from 3.1 to 2.6 percent, a sign 
19 El Paso 0.7 of cooling. The Houston metro area ranked tenth in employment 
20 Corpus Christi 0.1 growth rate between March 2000 and March 2001 and had the 
20 Beaumont-Port Arthur 0.1 1 2th lowest unemployment rate. The annual growth rate of 
22 Waco -0.1 nonfarm employment for the San Antonio metro area in March 

23 San Angelo -0.2 2001 (2.9 percent) was above the statewide average rate. The area 

24 Longview-Marshall -0.3 ranked seventh in employment growth and had the seventh 
lowest unemployment rate among Texas metro areas. V 

25 Galveston-Texas City -0.5 
26 Sherman-Den ison -0.9 Dr. Anari is a research economist with the Real Estate Center at Texas A&M 
26 ShiemnDenison -0.9 University. His e-mail address is m-anari@cgsb. tamu.edu. Dr. Dotzour is chief 
27 Abi lene -1 .6 economist with the Real Estate Center at Texas A&M University. His e-mail 

Source: Texas Workforce Commission is dotzour@tamu.edu.
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It's the P

any people dream of living in 
j the country, where they 

can enjoy fresh air, ride a horse, see the stars and relish 
the tranquility, leaving the hustle-bustle of city noise and 

traffic behind. More and more Texans are making this dream 
come true. Construction of new residential developments be
yond city suburbs is occurring at a rapid rate across the state.  
Among the fastest-growing forms of exurban residential devel
opment is the restricted rural subdivision.  

The number of restricted rural subdivisions in Texas has been 
increasing since the mid-1990s. These developments are gener
ally characterized by residential lots ranging from a half acre to 
20 acres, and, unlike traditional rural developments, often 
include deed restrictions requiring site-built homes as opposed 
to manufactured homes. Some of these subdivisions are located 
adjacent to major natural attractions such as lakes, but many are 
in locations considered appealing simply for their "country" 
atmosphere.  

Developments vary in style and featured amenities from 
region to region, but several characteristics are common to the 
projects, including: 

large lots and low densities; 
installed amenities, such as entrance gates, perimeter fenc
ing, lakes, equestrian facilities and greenbelts; and 

- extensive deed restrictions and architectural controls re
garding home construction, deadlines for beginning con
struction, size, architectural style and farm animals.  
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A significant share of exurban projects 
are occurring in areas with convenient access to major urban 
areas as well as attractive terrain. Popular regions include the 
Hill Country, the woodlands and prairies to the north and west 
of the Dallas-Fort Worth Metroplex, the hills southwest of Fort 
Worth, the Piney Woods of East Texas and the rolling country
side of south central Texas.  

Most restricted rural subdivisions are located in unincorpo
rated areas administered at the county level. Developers and 
homeowners alike are subject to county subdivision regulations 
regarding roads, water supply (typically homeowner wells) and 
sewage disposal (typically septic systems).  

Demand for exurban residential housing is coming from sev
eral segments of the population, including retirees, second-home 
buyers and relocating local buyers. In many areas, the highest 
demand is coming from a fourth group - nonlocal, suburban 
working families. Exurban residential developers report that 
this group is generally seeking a lifestyle change. They are 
disenchanted with the suburbs, which they feel are too dense and 
"cookie cutter," with congested roads, dangerous schools and a 
too-complex quality of life. They want a peaceful country 
atmosphere and more space between homes. Many are looking 
for a home where they can have a horse on or near the property.  

Environmentally conscious buyers are also among those drawn 
to exurban residential projects. Developers cater to this popu
lation by emphasizing use of open space and preservation of 
native habitats.  

Many exurban subdivisions are within reasonable daily com
muting distance to employment centers. Others more distant 
from employment often appeal to people in professions with 
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nontraditional workweeks, such as 
firefighters, who work multiday shifts and consequently com
mute fewer times each week. Telecommuting also is reported to 
be significant in many of Texas' exurban communities.  

Somervell County, with its archaeological attractions and 
rocky knolls of Glen Rose, is the site of a number of new exurban 
subdivisions. Donna and Doug Hutchinson of Somervell Part
ners L.L.C. have been involved in several exurban projects in the 
area. According to Donna Hutchinson, only since the late 1990s 
have residential lots become widely available in the Glen Rose 
area. Demand is now so strong that there are not enough builders 
to keep up with construction demand.  

Land price appreciation in rural Somervell County has been 
strong with good tracts now selling for as much as $5,500 to 
$6,500 per acre. For platted lots in a gated rural subdivision with 
underground utilities and curb and gutter roads, prices are 
typically $49,000 per acre.  

evelopments in Somervell County, which is about an 
hour from Fort Worth, are popular with Metroplex-area 
firefighters, airline pilots and others who commute 

only once or twice a week. Many are moving from Plano and 
other suburbs and seek a quieter, less dense environment. The 
area also attracts retirees who enjoy nearby inexpensive golf 
and high-quality, local medical facilities.  

Somervell Partners took advantage of the diversity of poten
tial buyers and created Vista Ridge near Glen Rose, billed as a 
"community for generations." Part of the development is age
restricted to 55 and older and consists of zero-lot-line garden 
homes overlooking a park. The rest of the development is 
located on a ridge and consists of one-acre minimum lots with 
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views. Minimum home size 
in this section is 2,800 square 
feet.  

Other projects in the area cater to various income 
levels and market segments. The Oaks, a 300-acre development, 
has five- to 15-acre lots at $5,500 per acre. Buyers must build a 
minimum 1,500-square-foot, site-built home within a year and 
are limited to two farm animals (no swine or exotics) per two 
acres. Ridgeview Estates offers five- to 20-acre lots at $6,500 per 
acre and requires a minimum 1,800-square-foot home with at 
least three-quarter masonry exterior. This development has 
proved popular with affluent doctors and engineers with 
numerous homes valued at more than $1 million. The 
Hutchinsons are planning to add to the array of local exurban 
projects by creating habitat-preserving projects in the coming 
years.  

Restricted rural subdivisions and other forms of exurban 
development are growing trends and should remain so for many 
years to come in Texas. For more information on developing an 
exurban residential project, see Center technical report 1470, 
Exurban Residential Development in Texas, which can be or
dered by completing the order form at the back of this 
magazine. 

Dr. Cowley is an assistant research scientist with the Real Estate Center at Texas 
A&M University. Her e-mail address is jcowley@recenter.tamu.edu. Spillette 
is a former graduate research assistant with the Real Estate Center.  
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espite their candor regarding things that bothered them 
about the homebuying process ("Homebuyers Say the 
Darndest Things," January 2001 Tierra Grande), the 

vast majority of people responding to the Center's homebuyers' 
survey gave their sales agents high marks and would happily use 
them again and recommend them to their friends.  

Most buyers responding to the survey bought their home 
through an agent (82 percent). Of those using an agent, 64 percent 
had an agreement to be represented by a buyer's agent, and 8 
percent did not know who the agent represented. Eighty-five 
percent of those who used an agent said they would use the agent 
again or recommend the agent to their friends. Clearly, the 
incidence of buyers unhappy with their agents was rare among 
this group. However, the survey sample included only people 
who successfully completed the homebuying process. Those 
who were unsuccessful in buying a home may
have offered less positive perspectives.  

Although some respondents harbor the 
notion that they could strike a better bargain 
if an agent was not involved, that was not 
prominent among reasons given for not using 
an agent (Chart 1). Most buyers who did not 
use an agent simply found the house before 
they encountered an agent. Many bought 
new homes. Some responded to a seller's yard 
sign. Others already knew the seller.  
Considering that current markets offer 
advantages to sellers, the small percentage of 
nonagent sales is remarkable.  

Limited evidence indicates that ethnic mi
nority buyers use agents to a lesser degree than 
the population in general (Chart 2). It appears 
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Chart 1. Reasons Why Buyers 
Did Not Use An Agent 

Bought home 
from builder 

Other 
Knew the reasons 

seller 

Thought 
they could Rsoddt 

get aebetter deal Reponded to 
for-sale-by-owner sign 

Source: Real Estate Center at Texas A&M University

licensees have made progress in serving 
the Hispanic and Native American com
munities but need to work harder to reach 
African-American homebuyers.  

What Services are Most 
Valued? 

The survey questionnaire listed 11 ser
vices commonly performed on behalf of 
homebuyers.  

- Qualifying (helping buyers determine 
how much home they can afford) 

* Searching the market (helping buyers 
find appropriate homes) 

* Showing homes currently on the 
market 
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Who Completed the Surveys? 
In the summer of 2000, the Real Estate Center, in cooperation with 

Lawyers Title Company, mailed questionnaires to 3,000 homebuyers 
who had purchased homes in late 1999 in Dallas-Fort Worth, Houston, 
San Antonio and Austin. The survey asked about all aspects of the 
homebuying experience.  

Three hundred eighty people responded to the survey. The median 
age of respondents was 40.3 years. Four of every five were non
Hispanic whites. Seven percent were Hispanic, 4 percent were non
Hispanic blacks, 4 percentwere nativeAmericans and 2.4 percentwere 
Asian.  

The average respondent was probably more affluent than the 
average homebuyer, as the $140,000 median home price reported was 
considerably higher than the median home price ($109,000) recorded 
by the MLSs in those areas.



* Providing infor
mation about 
neighborhoods 
and public 
services 

. Helping buyers 
determine how 
much to offer 
for a specific 
home (if the 
agent is 
the buyer's 
representative) 

e Preparing and 
submitting a 
sales contract with

Chart 2. Ethnic Background of 
Buyers Who Did Not Use an Agent 
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the buyer's offer

e Negotiating with the seller on behalf of the buyer (if the agent 
is the buyer's representative) 

* Explaining the types of loans available and providing infor
mation on current terms 

* Referring buyers to specific mortgage lenders 

* Helping buyers get ready for the closing by helping them get 
surveys and inspections completed 

* Keeping buyers informed of how the transaction is going.  
Respondents who used agents were asked to rate how impor

tant each of these services were to them on a scale of one (not 
important) to five (very important). Table 1 ranks these services 
according to the percentage of respondents who rated the service 
either four or five.  

Note that the most valued services are those that agents have 
traditionally provided. These are the things that buyers expect 
agents to do and things that are hard to accomplish without an 
agent, such as touring homes and putting together an earnest 
money contract.  Respondents were then asked to evaluate how well their 

agent performed these services on a scale from poor to 
excellent. The percentages of respondents who reported 

excellent performance and poor performance are shown in Table 
1. For most services, a large fraction of respondents regard agents' 
performance as excellent. Fortunately, the services that received 
the lowest evaluations were the ones buyers considered least 
important.  

Table 2 further breaks down the evaluations of services pro
vided focusing on four different groups of respondents. Some 
results are not surprising. For example, the buyer's agent contrac
tually works on the behalf of the buyer, so the buyer should feel 
more satisfied with the performance of services. And, in fact, the

performance ratings consistently run higher in this group than 
in the total sample of respondents, though not enough to be 
statistically significant.  

The last column of Table 2 provides a more telling contrast.  
Those who said they would not use the agent again nor recom
mend the agent to friends rated agent performance much lower, 
as might be expected.  

The most significant differences in satisfaction, measured 
statistically, between those who would use the agent again and 
those who would not were in performance of four services: 

Table 1. Importance of Specific Services 
and How Well Agents Performed Them 

Percentage of 
Percentage of Respondents Who 
Respondents Rate the Agent's 

Who Consider Performance* 
the Service 

Brokerage Service Important Excellent Poor 

Searching the market 91.1 49.8 3.9 
Preparing contract 91.0 52.2 4.5 
Keeping buyer informed 90.4 45.8 8.7 
Showing homes 88.2 53.4 3.6 
Negotiating 84.5 44.0 8.9 
Preparing for closing 81.1 43.3 6.9 
Deciding how much to offer 75.5 37.0 9.0 
Providing information 73.3 33.9 8.6 
Referring lenders 50.5 31.9 10.4 
Qualifying 48.9 30.4 7.2 
Explaining types of loans 44.5 22.3 10.6 

*These ratings represent the highest and lowest ratings on a five-part scale.  
Source: Real Estate Center at Texas A&M University 

preparing to close, showing homes, negotiating and keeping the 
buyer informed. The last of these - keeping the buyer informed 
- represented the greatest difference between satisfied and 
disgruntled buyers.  

Overall, it appears most buyers are happy with the services 
they receive from sales agents. A large percentage of buyers 
would use the same agent again. The small group of buyers 
who would not use their agent again are most dissatisfied 
with their agent's ability to keep them informed during the 
process.  

Many things can go wrong during the homebuying process.  
Some of these - such as a difficult seller or a problem clearing

the title - are be
Table 2. How Various Groups of Respondents Rated Agent Performance yond the agent's 

(Percent of Group Who Rated Performance Very Good or Excellent) control. One thing 
agents can control 

Those Who Think Those Who Would is how they com
Total Sample the Service is Those Who Used Not Use Agent municate with 

Service of Respondents Important a Buyer's Agent Again buyers. Buyers re
alize this. Conse

Searching the market 75.7 77.8 78.5 28.9 quently, agents 
Preparing contract 77.8 81.6 80.1 25.7 who do not keep 
Keeping buyer informed 70.8 74.1 74.9 10.3 buyers well in
Showing homes 77.2 80.2 79.1 18.4 formed are least 
Negotiating 67.5 74.6 67.7 7.7 likely to earn re
Preparing for closing 68.2 73.1 72.3 12.8 peat business. 4 
Deciding how much to offer 77.8 81.6 80.1 25.7 
Providing information 58.8 65.2 61.7 7.9 Dr. Harris is a research 
Referring lenders - 55.0 71.7 55.8 30.3 economist with the Real 

Qualifying i 51.3 73.3 55.0 14.3 Estate Center at Texas 

Explaining types of loans 41.2 60.9 41.8 8.1 A&M University. His 
e-mail address is 

Source: Real Estate Center at Texas A&M University j-harris@tamu.edu.
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First-time homebuyers play 
a key role in the housing 

market. In making the 
transition from renter to 

homeowner, the first-time 
buyer starts a chain of events 

that allows repeat buyers to 
move up the housing ladder.  

In fact, one indicator of the 
vitality of the current housing 

market is the large number 
of first-time buyers. In the

Who Completed the Surveys? 

In the summer of 2000, the Real Estate Center, in cooperation with 
Lawyers Title Company, mailed questionnaires to 3,000 homebuyers 
who had purchased homes in late 1999 in Dallas-Fort Worth, Houston, 
San Antonio and Austin. The survey asked about all aspects of the 
homebuying experience.  

Three hundred eighty people responded to the survey. The median 
age of respondents was 40.3 years. Four of every five were non
Hispanic whites. Seven percent were Hispanic, 4 percent were non
Hispanic blacks, 4 percent were native Americans and 2.4 percent 
were Asian.  

The average respondent was probably more affluent than the 
average homebuyer, as the $140,000 median home price reported was 
considerably higherthan the median home price ($109,000) recorded 
by the MLSs in those areas.  

esearch indicates that once people become homeowners, 
they tend to remain homeowners for the rest of their 
lives. Getting over that initial hurdle is tough, though, 

and not all of the problems are financial. The first-timer enters 
the complicated buying process with no prior experience but 
with the realization that a mistake could be costly. Not surpris
ingly, survey results indicate that first-time buyers rely heavily 
on professionals to see them through the home-buying process.

Real Estate Center's recent Who Are They?

survey of homebuyers, 
more than 30 percent of 

respondents had bought a 
home for the first time.
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Obviously, first-time homebuyers are younger than repeat 
buyers. Among survey respondents, the median age of first-time 
buyers was 32.1 years, compared with 45.9 years for repeat 
buyers. However, fewer than 9 percent of first-timers were 
younger than age 25, and one respondent was older than 65.  

Mortgage lenders have been making a concerted effort in 
recent years to make loans more available to minorities. Because 
of these policies and generally increasing prosperity, the ranks 
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of first-time buyers are becoming more ethnically diverse. Among 
survey respondents, Hispanics made up 9.6 percent of first-time 
buyers, but only 6.5 percent of repeat buyers. African-Americans 
were 7 percent of first-timers and 2.7 percent of repeats. Asians 
were 3.5 and 1.9 percent, respectively.  

What Types of Homes Did They Buy? 
The overwhelming choice of both first-time and repeat buyers 

was the detached, single-family house (Table 1). A small number 
of first-time buyers were using duplexes as their passport to 
homeownership. Regardless of the type of home purchased, the 
median price of first homes was significantly lower: $102,100 
compared with $163,300 for homes purchased by repeat buyers.  

Table 1. Type of Home Purchased 

First-time Buyers Repeat Buyers 
Type (percentage) (percentage) 

Detached single-family 88.5 86.2 
Condominium apartment 4.4 5.4 
Town house 2.7 3.9 
2-4 family unit 1.8 0 
Manufactured home 1.8 1.5 
Other 0.9 2.7 

Source: Real Estate Center at Texas A&M University 

Why Did They Move? 
When asked about their primary and secondary reasons for 

moving, almost all first-timers said they became homeowners 
because they were "tired of renting" (Table 2). Almost half cited 
the desire for a larger home. Surprisingly, this reason was more 
common with first-time buyers than with repeat buyers. First
time buyers were more likely to move because they got married 
or were forced to move (perhaps because they lost their lease). On 
the other hand, they were much less likely to be relocating from 
another town or looking to downscale their housing.  

How Did They Buy Their Homes? 
Despite their lack of experience, first-timers actually spent 

less time searching the market - 3.7 months on average com
pared with 4.4 months for repeat buyers - and visited fewer 
homes - an average of 15.1 compared with 17.3 for repeat 
buyers. One reason may be that first-time buyers were much

Table 2. Primary or Secondary Reasons for Moving 

First-time Buyers Repeat Buyers 
Reason (percentage) (percentage) 

Tired of renting 81.0 19.5 
Larger home 45.7 38.7 
Better neighborhood, schools 25.9 21 .5 
Relocated from another town 17.2 28.7 
More convenient location 16.4 18.8 
Marriage 12.1 2.3 
Forced move 6.1 1.0 
Smaller home, lower maintenance 5.2 14.9 
Divorce 4.3 3.8 

Source: Real Estate Center at Texas A&M University 

more likely to use the services of a real estate agent (90.4 percent 
compared to 78.4 percent for repeat buyers). Overall, those who 
used agents tended to spend less time searching. Interestingly, 
about the same proportion of each group used a buyer's agent 
(64.5 for first-timers and 63.5 percent for repeat buyers).  

This pattern of reliance on the agent is reflected in the way 
first-time buyers applied for financing. A larger percentage of 
first-timers applied for a loan in the broker's office than did 
repeat buyers, either through some point-of-sale system with the 

Table 3. How Respondents Selected A Sales Agent 

First-time Buyers Repeat Buyers 
Selection Basis (percentage) (percentage) 

Recommendations of friends 37.9 27.6 
Reputation of agent 20.7 18.4 
Yard sign 11.2 11.5 
Reputation of firm 10.3 8.1 
Classified ads 8.6 3.5 
Internet listings 5.2 4.6 
Agent referral, relocation company 2.6 11.5 
Open house or tour 2.6 3.1 
Magazine ad 1.7 0 
Television ad 1.7 0 

Source: Real Estate Center at Texas A&M University

Table 4. How Brokerage Services Were Valued and Rated 

First-time Buyers Repeat Buyers 
Service Service 

Valued as Performed Valued as Performed 
Important Rated Very Good/ Important Rated Very Good/ 

Service (percentage) Excellent (percentage) (percentage) Excellent (percentage) 

Keeping informed 79.4 68.6 67.2 71.6 
Helping find appropriate houses 79.3 75.7 75.7 75.4 
Preparing contract 72.9 76.2 71.1 78.4 
Negotiating 70.5 70.2 58.9 65.7 
Touring homes 65.1 69.2 70.6 81.1 
Getting ready for closing 61.3 67.6 49.8 68.0 
Determining how much to offer 57.0 62.9 41.5 60.9 
Qualifying 45.7 54.7 31.5 48.8 
Providing neighborhood information 45.3 57.8 38.6 58.8 
Referring mortgage lender 42.9 51.5 28.6 56.3 
Explaining loan choices 32.1 39.8 24.1 40.8 

Source: Real Estate Center at Texas A&M University 
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assistance of the agent (18.4 percent compared to 8.2 for repeat 
buyers) or through an in-house mortgage banking-brokerage 
operation (13.8 compared to 7 percent).  

ow did first-time buyers select the agents who sold them 
a house? The most popular way for both first-time and 
repeat buyers was the recommendation of a friend, 

although this reason was cited more often by first-timers (Table 
3). Both groups, in almost equal proportions, were influenced by 
the reputation of the agent or the firm or picked their agent from 
a yard sign. Because fewer first-time buyers were relocating from 
out of town, they were less likely to find an agent through a 
referral from another agent.  

The types of brokerage services that buyers find most impor
tant vary little between first-time and repeat buyers (Table 4).  
However, first-timers value certain services more highly, in
cluding being kept informed about the progress of the transac
tion, receiving help in figuring out how much house they can 
afford, putting together an offer and finding a mortgage lender.  
These tasks probably induce more insecurity among novice 
buyers than among veterans.  

Respondents' ratings of how well these services were pro
vided by brokers and agents are similar for first-time and repeat 
buyers (Table 4). The one notable difference concerned satisfac
tion with the homes the buyer was shown by the agent (see 
"Helping look at homes" in Table 4). More than 80 percent of 

FIRST TIME BUYERS' DREAMS come true when they move into 
their homes, but the good news doesn't stop there. Move-up 
buyers realize their dreams, too.  

repeat buyers reported that the service was performed in a very 
good or excellent manner. But only 69 percent of first-timers 
concurred. Perhaps in the current market, first-time buyers, with 
limited resources and bargaining power, may find home tours 
frustrating and may make the agent the target of their dissatis
faction.  

Helping the novice homebuyer is a special challenge for real 
estate agents. The effort pays off, however, as entry-level buyers 
pave the way for move-up buyers to cash out accumulated 
equity. Real estate professionals should take comfort in the 
knowledge that first-time buyers, in particular, recognize the 
need for and seek out good professional assistance. # 

Dr. Harris is a research economist with the Real Estate Center at Texas A&M 
University. His e-mail address is j-harris@tamu.edu.  
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pproximately 1.5 million Texas veterans are eligible to 
participate in loan programs designed to make housing 
more affordable. Since 1946, the Texas Veterans Land 

Board (TVLB) has provided low-interest, long-term loans to 
veterans to buy land. Today the TVLB offers many programs to 
help Texas veterans purchase land and homes, finance home 
improvements and obtain long-term health care.  

The TVLB's low-interest land loan program offers a $40,000 
maximum loan with a 5 percent down payment, yielding a 
$38,000 maximum net loan. The interest rate is determined by 
the land board and may change weekly if market conditions 
warrant.  

TVLB programs are funded by bonds authorized by Texas 
voters. The costs of administering programs are paid for by 
participating veterans.  

The Texas Veterans Housing Assistance Program (VHAP), 
created by the legislature in 1983, lends a maximum of $150,000 
for the purchase of a primary residence. Loans may be amortized 
over 15-, 20-, 25- and 30-year terms and must be originated by 
a TVLB participating lender or, if less than $45,000, directly 
through the TVLB. The VHAP sets no maximum sales price on 
a home.  

VHAP loans may be used in conjunction with a VA, FHA or 
conventional loan for a "two-note loan." The two notes are co
first liens secured by only one deed of trust. A 20 percent down 
payment is required for two-note, conventional loans. On a 
$240,000 home, a veteran would be required to provide a down 
payment of $48,000. VHAP would provide $150,000, and the 
remaining $42,000 would be obtained through conventional 
financing.  

In 1986, the Texas Veterans Home Improvement Program 
(VHIP) was created to help eligible veterans make repairs and 
improvements to their existing primary residence. The VHIP 
offers a fixed-rate loan for up to $25,000 with no down 
payment and terms as long as 20 years. The maximum term for 
loans less than $10,000 is ten years, and all loans are FHA 
insured.  

The TVLB Home Improvement Rapid Response program is an 
extension of the home improvement program used when a 
veteran's house needs immediate repair for health or safety 
reasons. The program offers same-day initial approval and next
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day final approval with the same requirements as the home 
improvement program.  

In 1997, the Texas Legislature authorized the TVLB to build 
and operate long-term care facilities to meet the medical and 
housing needs of eligible veterans. The first four homes, in 
Bonham, Temple, Floresville and Big Spring, opened in 2000 and 
2001.  

Through the Greenbuilding Program, an accessory to TVLB's 
housing assistance and home improvement programs, veterans

can further reduce their interest rate (by as much as .3 percent) 
by using "green" materials and features in their homes. The 
TVLB assigns number values to "environment friendly" build
ing materials and to features that save energy and water. Veter
ans who achieve a required minimum score when building or 
purchasing a new home or remodeling an existing home are 
eligible for the reduced interest rate.  

The Veterans with Disabilities Program offers a .5 percent 
interest-rate reduction to those veterans who have a service
connected disability of 10 percent or greater as verified by the 
U.S. Department of Veterans Affairs.  

The Veteran Teachers Program is for veterans or their spouses 
who are currently certified by the Texas Education Agency and 
are employed as Texas teachers, or veterans who agree to become 
certified Texas teachers. These teachers are eligible for a .5 
percent interest-rate deduction.  

Combined reductions for the teachers, disabilities and 
greenbuilding programs may not exceed a total of .75 percent.  Service era discounts are available to veterans participating 

in the VHAP who entered the armed services before January 
1, 1977, and who have been discharged from active duty for 

fewer than 30 years. The current reduction rate is .47 percent 
(subject to change) and is available in addition to those reduc
tions offered through the teachers, disabilities and greenbuilding 
programs. There also is a .25 percent loan rate discount for loans 
with a term of 15 years or less.  

As of January 22, 2001, several fees were abolished to make the 
loan process more affordable. A $25 eligibility determinant fee 
and a $375 administrative fee for land contracts were elimi
nated. Several discretionary fees associated with VHAP loans of 
$45,000 or less, or with VHIP loans less than $25,000, were 
abolished as well.  

For more information about these programs, contact the 
TVLB at 1-800-252-VETS or access their website at http:// 
glo.state.tx.us/vlb. 4 
Dr. Dotzour is chief economist with the Real Estate Center at Texas A&M 
University. His e-mail address is dotzour@tamu.edu. Sheffield is a graduate 
research assistant with the Real Estate Center.

Eligibility Requirements
To be eligible to participate in the Texas Veterans Loan 

Programs, applicants must have: 
* served no fewer than 90 continuous days on active duty 

(including active duty for training) in the Army, Navy, Air 
Force, Marines, Coast Guard or United States Public 
Health Service (unless discharged sooner by reason of a 
service-connected disability), or a reserve component of 
one of the listed branches of service, or have enlisted or 
received an appointment in the Texas National Guard 
after completing all initial active duty training require
ments as a condition of enlistment or appointment, or have 
completed 20 years in a reserve component so as to be 
eligible for retirement as a condition of enlistment or 
appointment or, if currently an active duty member of a 
listed service or a full-time reservist, have completed the 
initial service obligation; 

* served after September 16, 1940 (for Texas veterans who 
entered the armed services before January 1, 1977, and who 
have been discharged from active duty less than 30 years, 
certain interest rate incentives may be available for hous
ing or home improvement loans);

* been honorably discharged; 
* been a bona fide resident of Texas at the time of entry into 

the military or must have resided in Texas for at least two 
consecutive years immediately prior to filing an applica
tion; applicant must be a bona fide Texas resident at the 
time the application is made (a bona fide resident is 
someone who is living in Texas with the intent to remain 
in Texas). Presence in Texas due to military service alone 
does not establish bona fide residency); and 

e have successfully repaid any previous TVLB loan within 
the same loan program. A loan is considered repaid when 
the account has been paid in full by the original veteran 
purchaser or last approved assignee. Any active TVLB 
loans in programs other than the one for which application 
is being made must be in good standing.  

NOTE: The unmarried, surviving spouses of Texas veterans 
who are missing in action or who died in the line of duty may 
be eligible to participate in the programs at a slightly higher 
interest rate. The veteran's home of record must have been in 
Texas at the time of entry into the military.

Source: Texas Veterans Land Board
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he decade of the 1990s closed a 
century of growth in which the 
Texas population increased nearly 

sevenfold. From slightly more than three 
million, the state's population exploded 
to more than 20.8 million. The big story, 
however, is not how many Texans there 
are today but who and where they are.  

Sometime in the middle of this decade, 
non-Anglos will become the majority 
among Texans. When that happens, it will 
not be a surprise. Demographers have 
seen the change coming for years.  

Growth in the Hispanic population has 
been particularly rapid. In the last decade, 
the Anglo population in 15 of the 24 
council of government regions increased, 
but Hispanics increased in all 24. Anglos 
added to their numbers in 23 of the 27 
metropolitan areas; Hispanics did so in 
all 27. The number of Anglos grew in 
143 of 254 Texas counties; Hispanics 
grew in 227 counties. And while Anglo 
numbers increased in 949 of the 1,510 
Texas towns and cities, Hispanics in
creased in 1,344.  

According to the latest numbers from 
the Texas State Data Center, the state's 
Anglo population grew by 7.6 percent in 
the 1990s, and blacks added 22.5 percent.  
Hispanics, however, increased by 53.7 
percent. All other non-Hispanic racial 
groups grew by 81.2 percent.  

The Texas population began the de
cade as 60.6 percent Anglo. Ten years 
later, however, Anglos were only 53.1 
percent of the total. Meanwhile, the black 
population remained at 11.6 percent, but 
Hispanics increased their proportion 
from 25.6 percent to 32 percent.  

Dramatic patterns of racial-ethnic 
change are occurring across Texas. The 
Austin-San Marcos area added the most 
Anglos (198,200) among metropolitan 
statistical areas (MSA). The Dallas MSA 
was a close second (197,200). The Hous
ton MSA added the most blacks 
(133,400) and the most Hispanics (nearly 
540,000).  
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Suburban counties gained the most 
Anglos; two north Texas counties added 
the most. Collin County grew by 152,400 
and Denton County by 100,200.

Half the nation's Hispanic population 
lives in Texas or California. Three of four 
Hispanics live in just seven states 
Texas, California, New York, Florida, 
Illinois, Arizona and New Jersey.  

A 53 percent increase in the number of 
people of Mexican origin fueled much of 
the nearly 13 million rise in Hispanics in 
the ten years ending in 2000. In 2000, 58 
percent of the nation's 35.3 million 
Latinos were of Mexican descent. Na
tionally, another 3.4 million Latinos were 
Puerto Rican, 1.2 million Cuban and 10 
million of other Hispanic origins.  

More than 75 percent of Hispanics 
live in the West or South. Among the 50 
counties nationwide where Hispanics are 
the majority, 43 are in Texas or New 
Mexico.  

Five U.S. cities - New York, Los An
geles, Chicago, Houston and San Anto
nio - have more than 500,000 Hispan
ics. Hispanics of Mexican origin are the 
Hispanic majority in all of those cities 
except New York, where Puerto Ricans 
prevail.  

Hispanics of Mexican origin ac
counted for three of every four Hispanics 
in Texas in 2000, but the number of 
Hispanics from other origin areas in
creased substantially from 1990 to 2000.  
In 2000, 76.1 percent of Texas'6,669,666 
Hispanics were of Mexican origin, while 
1 percent were Puerto Rican, 0.4 percent 
were Cuban and 22.5 percent were from 
other Hispanic groups (primarily from 
Central and South America). This com-

On the other hand, Texas' central-city 
counties attracted the most minorities.  
Harris County added the most blacks 
(102,200) and the most Hispanics 
(474,800).  

Among Texas towns and cities, the 
largest Anglo growth was recorded by 
Austin (66,500). Houston added the most 
blacks (46,700), the most Hispanics 
(278,700) and the most Asian, American 
Indian and other populations (42,800).  

For real estate professionals, the im
pact of the changing face of Texas may 
depend on where they work. But one im
plication is obvious. Learning to address 
the real estate needs of more diverse popu
lations will be critical. Spanish would be 
a good idea. 
Murdock is a research fellow with the Real Estate 
Center and chief demographer of the Texas State 
Data Center, Department of Rural Sociology, at 
Texas A&M University. His e-mail address is 
smurdock@tamu.edu. Pecotte is a research associ
ate and Hoque and Luedke assistant research scien
tists with the department.  

exicans Lead 
. . I A

pares with 89.7 percent that were of Mexi
can origin, 1 percent that were Puerto 
Rican, 0.4 percent that were Cuban and 
8.9 percent who were from other His
panic origins in 1990. From 1990 to 2000, 
the number of Hispanics in Texas in
creased by 53.7 percent with Hispanics 
of Mexican origin increasing by 30.4 per
cent, those of Puerto Rican origin by 61.7 
percent, those of Cuban origin by 41.3 
percent and those from other Hispanic 
origins by 287.3 percent. Texas' His
panic population is thus diversifying and 
reflects the Hispanic populations of Cen
tral and South America as well as Mexico.  

The 2000 Census was the first to allow 
respondents to indicate that they were 
from more than a single racial heritage. A 
total of 63 racial combinations resulted 
from the responses, providing a more 
accurate portrait of the nation's increas
ing diversity.  

Ninety-seven percent of the Texas 
population reported that they were mem
bers of only one of six race categories: 

* white, 
* black or African-American 
* Asian, 
* American Indian or Alaska Native, 
* Hawaiian or other Pacific Islander or 
- some other race.  
Only 2.4 percent indicated they were 

members of one of the 15 categories 
made up of two races. Even fewer people, 
0.1 percent, reported themselves in one 
of the 42 categories made up of more than 
two races.

TIERRA GRANDE



Estimated Future Costs Reduce 
By Jerrold J. Stern Gains o1 Lots

he Internal Revenue Service now 
allows developers to reduce their 
gain from selling lots by subtract

ing estimated future common area costs.  
A recent tax court case demonstrates how 
developers can maximize this benefit.  

A developer plans to build ten houses 
of equal value on a tract of land. The 
developer is contractually obligated to 
provide common improvements that will 
benefit all the houses equally. The devel
oper estimates that these common im
provements will cost $500,000, includ
ing the cost of the land associated with the 
common improvements.  

Each house's allocable share of the esti
mated future cost of the common im
provements is $50,000 ($500,000/10 
houses). Thus, the general rule allows the 
tax basis of each house to include its 
$50,000 share, thereby reducing the 
amount of gain when the house is sold.  
There are, however, two exceptions to 
the general rule.  

Exceptions to the Rule 
Actual cost exception. The developer 

can only include costs actually spent in 
the tax basis of homes sold. Assume the 
developer sells four houses during the 
first year. To include a total of $200,000 
(4 x $50,000) of common improvement 
costs in the tax basis of the houses sold, 
the developer must have actually spent 
$200,000 or more on common improve
ment costs by the end of that year.  

If the developer spends only $130,000 
during the first year, then the $130,000 is 
allocated among the four houses sold, 
rather than $200,000. If the developer 
spends a total of $225,000 during that 
year, each house is allocated its $50,000 
maximum.  

Depreciation exception. The second 
exception is that the cost associated with 
depreciable property owned by the de
veloper (such as a $390,000 clubhouse) 
cannot be included in the cost basis of the 
lots. Instead, the developer can only re
cover that cost through annual deprecia
tion deductions.  

For the clubhouse, annual deprecia
tion deductions would be $10,000 per 
year ($390,000 divided by 39 years, the 
minimum write-off period for nonresi
dential structures). Other examples of 
depreciable property include sidewalks, 
roads, sewers, tennis courts and swim
ming pools.  

A Case in Point 
In March 2001, the tax court decided a 

case that enables developers to avoid the 
depreciation rule. Seeds for the case were 
planted in 1993 when a developer pur
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chased raw land and began developing a 
golf course residential community.  

The following year the developer be
gan selling lots and entered into a con
tract with a nonprofit membership cor
poration. The developer was to construct 
a golf course and clubhouse. Ownership of 
the completed golf course and the club
house would be transferred to the mem
bership corporation, which would then 
establish and operate a golf membership 
club. In return, the membership corpora
tion would pay the developer all fees 
received on the sale of club memberships.  

Construction of the golf course and 
clubhouse was completed in 1996. Dur
ing a nearly three-year transition period 
ending in April 1999, the developer man
aged and operated both facilities on be
half of the membership corporation.  

rofits and losses from operating the 
golf course and clubhouse during 
the transition were included on the 

developer's tax return; the membership 
corporation was responsible for decisions 
and costs related to any further facility 
improvements. Increases or decreases in 
the underlying fair market value of the 
golf course and clubhouse occurring dur
ing the transition period would have ulti
mately benefited the membership corpo
ration rather than the developer.

The membership corporation received 
the deed and legal title to the golf course 
and clubhouse on April 21, 1999. From 
then on, it was fully responsible for their 
operations.  

The IRS contended that the developer 
retained an ownership interest in the club
house through the transition period.  
Therefore, the estimated construction 
costs should be recovered through annual 
tax depreciation. The court disagreed, 
however, and concluded that during the 
transition period, the membership cor
poration possessed the benefits and bur
dens of ownership of the clubhouse.  

The estimated construction costs as
sociated with the clubhouse, said the court, 
should not be recovered through depre
ciation deductions but should be allo
cated to the cost basis of the lots, thereby 
reducing the developer's taxable gains.  

As this case demonstrates, tax rules 
and computations for development costs 
can be complex. Consultation with an 
accountant, attorney or real estate pro
fessional is recommended. 

Dr. Stern is a research fellow with the Real Estate 
Center at Texas A&M University and a professor 

of accounting in the Kelley School of Business at 
Indiana University. His e-mail address is 
stern@indiana.edu.
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exas surface water is far more vis
ible and accessible to landowners 
than groundwater -but landown

ers should be careful. Much surface water 
belongs to Texas, and using it without a 
permit can cost as much as $5,000 per day.  
To avoid such onerous problems, it is 
critical that landowners know the defini
tions of various types of surface water and 
the permitted uses associated with each.  

Publicly Owned Versus 
Privately Owned Water 

The key element determining whether 
surface water belongs to the state is the 
presence or absence of a watercourse.  
Texas owns all surface water in a natural 
body of water or watercourse. According 
to Texas case law, a watercourse contains 
three features: a defined bed, visible banks 
and a permanent supply of water.  

The supply of water need not be con
tinuous to satisfy the definition, but a 
recurring flow is essential. Streams and 
creeks are publicly owned because they 
have a permanent supply of water. Draws, 
gullies, ravines and swales have defined 
beds and visible banks but they do not 
have a permanent supply of water. Water 
in these is considered diffused surface 
water and is privately owned.  

All water that has not reached or en
tered a natural body of water or a water
course is diffused surface water and is 
privately owned. It includes drainage 
originating from rainfall or melting snow 
and spring water that has not been col
lected in a watercourse. Water captured 
in depressions is considered diffused sur
face water and belongs to the landowner.  

Floodwater created by the overflow of 
streams is considered part of a water
course and is state owned. However, flood
water that becomes permanently severed 
from the watercourse and spreads out 
over the surface is diffused surface water 
and belongs to the landowner.  

Surface Water Uses 
According to the Texas Water Code, a 

person is liable for a civil penalty of as 
much as $5,000 per impoundment for 
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each day state water is taken, diverted or 
appropriated without a permit from the 
Texas Natural Resources Conservation 
Commission (TNRCC) (Section 11.081).  
There are exceptions.  

"Without a permit, a person may con
struct on his own property a dam or res
ervoir with normal storage of not more 
than 200 acre-feet of water for domestic 
and livestock purposes" (Section 11.142).  
A permit is required if the water from the 
dam or reservoir is used for other pur
poses. These sections of the code refer to 
impounding state-owned water in water
courses, not to water in draws, gullies, 
ravines or swales (Section 11.082).  

The news recently featured the prob
lem of state versus private ownership of 
surface water. The situation involved a

he related article discusses 
rules governing construction of 
ponds and impoundments for the 

storage of water. Depending on the cir
cumstances, a permit may be needed.  
However, even with a permit, a land
owner cannot back water across neigh
boring property without permission.  
Failure to get permission could make 
the landowner liable as pointed out in 
the case of Tarrant Regional Water 
Dist. v. Gragg, No. 10-98-244-CV, 
3/14/2001.  

The Tarrant Regional Water District 
manages the Richland Chambers Reser
voir. The district allowed reservoir 
water to inundate the plaintiff's prop
erty repeatedly. The plaintiff, a local 
rancher, successfully sued for damages 
and inverse condemnation. The verdict 
exceeded $10 million. The district ap
pealed.  

For the defendant to be liable in such 
instances, the jury must render an affir
mative answer to the following two-

rancher near Boerne who runs a successful 
tourism business on his property. While 
repairing his seven ponds that were dam
aged by 1998 floods, the TNRCC notified 
him that he would be fined $35,000 
($5,000 per pond) per day until he ob
tained the necessary permit.  

TNRCC had discovered that the 
rancher's tourism business involved rec
reational use of the ponds. As a result, it 
determined that the ponds' primary uses 
were for entertainment, not for "domes
tic or livestock" purposes. Therefore, a 
permit was needed. Interestingly, the code 
refers to using the water from the reser
voir, not water in the reservoir.  

The problem could have been avoided 
had the dams been constructed across 
draws, gullies, ravines or swales. No

part test established in State v. Hale, 
146 S.W.2d 73 (Tex. 1941).  

First, did the district intentionally 
exercise its authority to construct and 
operate the reservoir for public use in a 
way that resulted in the taking or dam
aging of the plaintiff's property? 

Second, were the district's acts the proxi
mate cause of the "taking" or damages? 

The district pointed out that the 
rancher's property was subject to flood
ing prior to construction of the reser
voir. Consequently, a taking would oc
cur only if the reservoir caused greater 
inundation than the property experi
enced previously. Isolated instances of 
increased flooding do not constitute a 
taking, but repeated instances of flood
ing do.  

The appellate court held that the 
district's actions resulted in repeated 
increase in flooding and satisfied both 
part of the State v. Hale test. It affirmed 
the verdict in excess of $10 million.* 

By Judon Fambrough
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permit would be required to build the 
impoundment, no size limitation would 
be imposed and the landowner would 
not be limited as to how the water was 
used.  

So far there has been no litigation. In 
the meantime, two bills passed the recent 
legislature amending Section 11.142. HB 
247 provides the water from the reservoir 
may be used without a permit "for com
mercial or noncommercial wildlife man
agement, including fishing, but not in
cluding fish farming." SB 2, on the other 
hand, provides the water may be used 
without a permit "for fish and wildlife 
purposes if the property on which the 
dam or reservoir will be constructed is 
qualified open-space land, as defined by 
Section 23.51, Tax Code. This exemption 
does not apply to a commercial opera
tion." It is unclear how the discrepancies 
will be rectified.

Public Access to Impounded 
Water 

Depending on the circumstances, land
owners may construct dams across wa
tercourses considered navigable, but cer
tain problems do arise. The Texas Water 
Code prohibits the obstruction of any 
stream navigable by steamboat, keelboat 
or flatboats with a dike, milldam, bridge 
or other obstruction (Section 11.096).  

Public access is another consideration.  
The public has the right to access im
poundments built across navigable 
streams. Texas recognizes two tests for 
navigability. One is "navigable in law," 
the other "navigable in fact." A stream is 
navigable in law if the average width from 
its mouth upstream is 30 feet or more.  
The volume of water carried is irrelevant.  

A stream is navigable in fact, regardless 
of its width, if the volume of water will

support shipping, commerce and travel.  
One case declared the commercial-use 
test is met if the stream can float logs at 
some time during the year. However, float
ing canoes or other recreational activities 
do not satisfy the test.  

If a stream is navigable by either defi
nition the state owns the streambed. As 
public property, the public has the right 
to traverse it. If a dam is built across a 
navigable stream, the public has access to 
the resulting reservoir because of the 
streambed. If the dam is built across a 
nonnavigable stream, the public could be 
denied access as long as the reservoir does 
not border on public property. 4 

Fambrough is a member of the State Bar of Texas 
and an attorney with the Real Estate Center at Texas 
A&M University. His e-mail address is judon@ 
recenter.tamu.edu.

Pipeline 
Corridors, 
Economic 
Units and 

Condenation 
new concept in condemnation 

known as "pipeline corridors" 
was introduced when the Texas 

Court of Appeals for the First District 
decided a landmark case on November 
30, 2000 (Exxon Pipeline Co. v. Zwahr, 
2000 WL 175289). The decision is novel 
in that the appellate court took the 
method of valuating "economic units" 
and applied it to evaluation of new pipe
lines being placed in existing easements.  

For the landowners in this case, the 
new application of the concept meant the 
difference between receiving $30,000 and 
$2,300.  

The Zwahrs purchased 49 acres in 1989.  
Koch Gateway Pipeline Company owned 
a 50-foot easement on the property in 
which a 30-inch natural gas pipeline was 
placed. The Zwahrs were permitted to 
grow cotton on the right of way.  

In 1995, Exxon began condemning a 50
foot easement alongside and within 
Koch's easement. The easement in
cluded 1.01 acres of the Zwahrs' prop
erty, 82 percent of which lay within the 
existing easement.  

A special commissioner awarded the 
Zwahrs $2,265 for the taking. Exxon de
posited the funds with the court, took 
possession, laid the pipeline parallel to 
and within 25 feet of Koch's pipeline. The 
Zwahrs appealed the special commission
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ers' award to County Court at Law No.1 
in Fort Bend County.  

At trial, the Zwahrs' expert witness 
testified the portion of the 1.01 acres that 
fell within Koch's existing easement was 
a self-contained, separate economic unit 
(the established pipeline corridor) and 
that its value should be ascertained alone 
and independent of farmland acres owned 
by the Zwahrs.  

This method of valuation is proper, 
according to State v. Tigner, 827 S.W.2d 
611, as long as the use is physically pos
sible, legally permissible, financially fea
sible and maximally productive.  

Furthermore, Texas case law dictates 
that a presumption exists in favor of valu
ing the land based on its current use 
(McAshan v. Delhi Pipeline Corp., 739 
S.W.2d 130). In this instance, 82 percent 
of the 1.01 acres was currently used for 
locating pipeline. Comparable sales for 
existing pipeline easements were $26,398.  
The right to assign an area within an 
easement sold for $9,679.

A jury awarded the Zwahrs $30,000 for 
the easement plus $10,000 for the right to 
assign the easement. Exxon appealed to 
the First District Court of Appeals, lodg
ing several concerns about Zwahrs' ex
pert witness.  

Texas Rules of Evidence require all 
expert testimony to be relevant and reli
able. Exxon contended the expert's opin
ion was based on sheer speculation and 
flawed methodology and thus inadmis
sible under Texas case law. Exxon further 
claimed the trial court abused its discre
tion by admitting the testimony because 
it lacked relevance and reliability.  

Finally, Exxon contended that valuat
ing the existing pipeline corridor as a 
separate economic unit was improper and 
that the valuation should have been based 
on its use as farmland or rural residential 
property.  

In ruling against Exxon, the court stated, 
"In determining reliability, the trial court 
is not to determine the truth or falsity of 
the expert's opinion, but is to determine 
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whether the expert's opinion is relevant, 
and whether the methods and research 
underlying the opinion are reliable (E.I.  
d Pont de Nemours and Co. v. Robinson, 
923 S. W.2d 549). Whether the trial court 
properly admitted testimony is a matter 
within the trial court's discretion and 
will not be disturbed absent an abuse of 
discretion." 

The court pointed out, " It is a recog
nized principle that real estate appraisal 
is not an exact science and requires the 
exercise of a person's judgment" 
(Parrallax Corp., N. V. v. City of El Paso, 
910 S.W.2d 86.) 

Further, the court noted that during 
the trial the Exxon manager in charge of 
the pipeline construction testified that 
Exxon prefers to lay new lines next to old 
ones. The existing line on the Zwahrs' 
property attracted Exxon to the location.  
The ruling stated, "It seem disingenuous 
that, on one hand, Exxon admits the rea
son it chose the property was because it 
was already being used as a pipeline ease
ment, but then attempts to discount the 
importance of this fact." 

Exxon also contended that while the 
right of assignment has value, it is not 
recoverable under Texas case law. On this 
point, the appellate court agreed and re
moved that component from the land
owners' award, leaving them with $30,000.  

The importance of this case goes be
yond the large monetary award granted 
the landowners. The recognition of the 
pipeline corridor as an independent eco
nomic unit imparts a warning to entities 
using existing easements without land
owner consent.  

umerous landowners suspect 
companies are laying unautho
rized fiber optic lines within ease

ments on their land. Technology makes 
it possible for companies to run optic 
lines within the existing pipes without 
disturbing the surface, making them vir
tually impossible to detect.  

In the past, companies faced minimal 
liability if caught. The fair market value 
of an easement for laying a small line 
would be insignificant. If the company 
had to pay the full market value for the 
existing pipeline corridor, however, the 
damages could be monumental.  

By the same token, this case could af
fect cities like Sweetwater, which con
demns land for the city's water supply. If 
the property has an existing water ex
traction facility in place, the courts could 
recognize the installation as an inde
pendent economic unit and assign a 
monetary value far exceeding its use as 
farmland.  

Who got the money is another interest
ing aspect of this case. Although the pipe
line easement was owned by Koch, that 
company evidently received none of the 
award. The Texas Supreme Court may 
yet hear the matter. + 

By Judon Fam brough 
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he Zwahr case (see Pipeline Corri
dors, Economic Units and Con
demnation) has implications re

garding the amount of land condemned 
for easements. Exxon could have avoided 
the high award in that case by laying its 
pipeline parallel to and not overlapping 
the Koch easement. In the future, instead 
of having three lines laid in one easement, 
three lines will be laid in three separate 
parallel easements, thereby using more 
land.  

What landowners may not realize, 
though, is that Texas legislators foresaw 
the problem occurring with public utili
ties and statutorily allowed overlapping 
or stacking of easements. This was brought 
to light in the case of Grimes v. Corpus 
Christi Transmission Co., 829 S.W.2d 
335, reported in Vol. 7, No. 1 of Letter of 
the Law in 1992.  

In this case, the Grimeses purchased 
land subject to an easement granted to the 
state "for the purpose of opening, con
structing and maintaining a permanent 
road." In 1989, the Corpus Christi Trans
mission Co. laid a 16-inch gas pipeline 
beneath the highway after obtaining con
sent from the Texas Highway Dept. as 
permitted by Article 1436b of the Texas 
Civil Statutes.  

The Grimeses sued for an unlawful "tak
ing" without just compensation because 
the gas pipeline exceeded the scope of the 
original easement. The Grimeses lost the 
case. Article 1435b grants "Any person, 
firm or corporation . . . engaged in the 
business of transporting or distributing 
gas for public consumption ... the power 
to lay and maintain pipes, . . . used for 
conducting gas through, under, along, 
across and over all public highways, .  
within this state . . . "

The court ruled that the statutory grant 
of power to overlap the easements 
trumped the landowner's attempt to limit 
the purpose and scope of the easement.  

What many landowners do not know is 
that Texas statutes grant a host of differ
ent utilities the right to overlap their 
easements without obtaining indepen
dent permission from the landowners.  
Examples include the following: 

e Texas Natural Resource Code Sec
tion 11.020 grants common carrier 
pipeline companies the right to lay, 
maintain, operate along or under 
public streams and highways their 
pipelines, along with telephone and 
telegraph lines incidental to the op
eration of the pipelines.  

- Texas Utilities Code Section 
181.082 allows telephone or tele
graph corporations to install lines 
along, on or across public roads, pub
lic streets or public waterways.  

* Texas Utility Code Section 181.042 
permits electric utility companies 
to construct, maintain and operate 
lines over, under, across, on or along 
a state highway, county road, mu
nicipal street, alley or other public 
property in a municipality.  

* Texas Utility Code Section 181.102 
permits companies providing com
munity antenna or cable television 
service to the public in unincorpo
rated areas to install and maintain 
lines, wires, cables, conduits, conduc
tors, poles, etc. through, under, along, 
across or over a utility easement, 
public road, alley or body of public 
water.  

In each of these instances, the company 
laying the lines or installing the equipment 
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must first secure permission from some 
state agency. While installing the lines or 
equipment, the companies must not make 
it inconvenient to use the public road
ways, streets, alleys or waterways. The 
recent case of Krohn v. Marcus Cable 
Association, No. 10-99-244-CV, 3/14/ 
2001 exemplified the last requirement.  

The Krohns owned land in Ellis County, 
Texas. The property was burdened by an 
easement granted to the Hill Country 
Electric Cooperative. The defendant cable 
company secured permission from the 
electric co-op to attach its cable televi
sion lines to the cooperative's electrical

poles. The cable company did not secure 
the Krohns' permission, and the Krohns 
sued to have the cable lines removed.  

The trial court ruled in favor of the 
cable company because the defendant's 
actions were permitted under the Texas 
Utility Code Section 181.102 noted ear
lier. The Krohns appealed.  

The appellate court reversed the rul
ing, stating that the easement granted to 
the Hill Country Electric Cooperative 
was limited to the transmission of elec
tricity. The court also noted the distinc
tion between granting an easement to a 
utility company and granting a utility

easement. The court held that the statute 
applies only when there is a general grant 
of a utility easement, not in cases in which 
an easement is granted to a utility com
pany for a specific purpose.  

According to the court, "While the 
legislature has granted certain rights to 
cable television companies for the pur
pose of this statute, it has not, even if it 
could, granted cable television compa
nies the right to use every easement 
granted to any utility in this state." 

This opinion appears to contradict 
the ruling in the Grimes case discussed 
earlier. 4 

By Judon Fambrough

ppreciation 
in property values is 

not all good news. Along with the 
owner's increase in net worth 

comes an increase in property taxes. This 
year, some property owners received tax 
notices with increases in appraised values 
exceeding 50 percent. Owners feel 
wronged because state law limits increases 
to 10 percent. Are they correct? 

Texas Tax Code Section 23.23 is the 
relevant statute, but it must be read quite 
closely. The statute applies to residential 
property qualifying for the homestead 
exemption and restricts increases in reap
praised values to a maximum of 10 per
cent annually since the year of the last 
reappraisal. The limitation does not ap
ply to increases in value caused by im
provements made to the property or by 
adding more acreage to the homestead 
during the same period.  

Property owners tend to confuse tax 
appraisals with annual tax assessments 
and tax bills. Although current market 
value is the legal basis for taxation, the 
Property Code requires only periodic re
appraisals, generally every three years.  
Reappraisal need not occur annually. The 
statutory limitation in Section 23.23 is 
cumulative. For example, if the home
stead value increases 30 percent, all the
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increase can be added to the reappraised 
value if it has been three years since the 
last reappraisal.  

To calculate annual tax bills, the chief 
appraiser sends a certified appraisal roll 
to the governing body of each taxing unit.  
The governing body adopts a tax rate for 
the current year after reviewing the roll.  
The tax assessor assesses taxes based on, 
among other things, the latest reappraised 
value times the currently adopted tax rate.  

Property taxes may change each year 
without a reappraisal because the tax 
rate may change. Section 23.23 addresses 
increases only in appraised homestead 
values, not increases in tax rates or tax 
bills nor how exemptions apply in calcu
lating taxes.

Property owners who question whether 
the current reappraised tax value exceeds 
the Section 23.23 limitations must an
swer the following question: Does the 
current reappraised value on residential 
homestead property exceed the value of 
the previous tax reappraisal plus ten per
cent of that value for each year since the 
last reappraisal plus the value of improve
ments added since the last reappraisal? If 
it does, the statutory limitation may have 
been violated.  

The appraisal limitation applies in the 
year after the homeowner qualifies for 
the homestead exemptions.  

The best way to find the year of the last 
reappraisal is to call the local county 
appraisal district. 4 
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Duty to Mitigate 
Rent Payments 

or both residential and commercial 
leases entered on or after September F1, 1997, landlords have a duty to 

mitigate damages if a tenant abandons the 
premises before the lease term ends. Any 
lease provisions that attempt to waive or 
exempt the landlord from this duty are 
void (Texas Property Code Section 
91.006). This means the landlord must 
make a reasonable effort to relet the prop
erty for the balance of the lease term. Any 
rent received by reletting reduces the 
tenant's liability to the landlord.  
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The statute fails to detail exactly 
how the landlord fulfills this duty. The 
case of Cash America International, 
Inc. v. Hampton Place, Inc., 955 S.W. 2d 
459 (Ft. Worth, 1997) reported in Vol.  
12, No. 2 of Letter of the Law offers 
some insight. The tenant abandoned 
the lease soon after its inception over 
building specifications. The landlord 
sued for future lost rent over the re
mainder of the lease period. The trial 
court reduced the damages to the present 
discounted value of the income stream.  
The tenant appealed, contending the 
award should have been reduced by the 
amount of rent the landlord could have 
collected using reasonable care to relet 
the premises.

The appellate court agreed with the ten
ant, citing Section 91.006. The landlord 
must make a reasonable effort to relet. But 
what if the landlord attempts to relet at a 
higher rate of rent for a longer lease term? 
Would this satisfy the duty to mitigate? 

The unpublished case of Dallas Berk
shire Partners, Ltd. v. James French Pho
tography, Inc., No. 05-98-01352-CV (Dal
las, 3/1/2001) answers the question. The 
trial court and the appellate court agreed 
that without further proof, the mere 
fact the landlord attempted to raise the 
rent for a long lease term does not estab
lish a failure to mitigate. The tenant 
must prove the effort unreasonable un
der the circumstances.* 
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PHOTO CONTEST ENTRY FORM 
Name I hereby grant the Real Estate Center at Texas A&M University 

first world publishing, promotional and advertising rights to 
the photographs entered in the 2001 Great Texas Photo 

City State Zip Shoot-Out. I grant permission to the Center to use my name, 
likeness and pertinent biographical data related to this 

Daytime telephone (with area code) contest.  

Real estate license held F broker Q salesperson Flinactive Elnone 
Signature of entrant 

CALL TOLL-FREE FOR FASTEST DELIVERY 800-244-2144

Publications Room 
Texas A&M University 
College Station, Texas 77843-2115 
Voice: 979-845-2031 
FAX: 979-845-0460 
E-mail: info@recenter.tamu.edu 
Website: recenter.tamu.edu

Method Check/Money Order 

of Payment Payable to Real Estate Center 

D MasterCard D Visa El Discover 0 American Express 
Account no.

Expiration date 

Telephone _

Signature 

Print name

Title

Obtaining a Texas Real Estate 
License-REVISED 

Texas Water Law: The Next 
Century-NEW 

E Exurban Residential Development 
in Texas-NEW 

Real Estate Market Overview: 
Lubbock 2001-NEW 

Real Estate Market Overview: 
Dallas 2001-NEW 

Real Estate Market Overview: 
Waco 2001-NEW

Quantity No. Price

TG-1149 

TG- 1469 

TG-1470 

TG- 1466 

TG-1471 

TG-1476

$4 

$3 

$3 

$5 

$5 

$5

Total 

bock I 

I

Texas licensees deduct 20% 

Total

Give us your e-mail address, and we will send you free real estate news weekly:

Affix corrected address label here.

WRONG ADDRESS? Please correct your mailing 
label and send it to Circulation Manager, Real Estate 
Center, Texas A&M University, 2115 TAMU, College 
Station, TX 77843-2115. Or, fax it to 979-845-0460.  

Attention licensees. Remember to notify the Texas Real 
Estate Commission of any address changes.

TIERRA GRANDE
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T he Gra e sPholto Jhoc,,t-uut 
Deadline August 3 

Tierra Grande editors are reviving one of their favorite events, 
the annual Texas photography contest.

Official rules. Anyone may enter. No more than 
ten photos per person may be entered. Prints, 
slides or digital (minimum size 3.2 megapixels 
or 1600 x 2000 ppi) pictures are eligible. All 
photos must have been taken in Texas within the 
last two years. Deadline for receipt (not 
postmark) of entries is 5 p.m. Aug. 3, 2001. Only 
entries with a self-addressed envelope included 
will be returned. Digital photos will not be 
returned. Each photo must be clearly marked 
with the photographer's name, category being 
entered and brief description, including location.  

If mailing photos, send them to: Real Estate 
Center, Texas A&M University, 2115 TAMU, 
College Station, TX 77843-2115. If shipping via 
courier, send photos to the Center, 313 E. L.  
Wehner Building at the mailing address. Digital 
photos may be sent as an e-mail attachment to 
info@recenter.tamu.edu but official entry forms 
(p. 28) must still be 
mailed or faxed 
(979-845-0460.) 

Winning entries.  
Photographers with 
the best shots in 
each category will 
receive an 
assortment of the 
Center's best-selling 
publications and 
videos. The 12 best 
photos overall will 
be published in the 
2002 Great Texas Photo Shoot-Out Calendar. Winners will 
be announced in the October issue of Tierra Grande.  

Categories 
1. Architectural oddities. Show us the most unusual structure 

in your community.  
2. Signs of the times. They don't have spell checker (or good 

taste checker) for signs. Send examples to prove it.  
3. Texas bloomers. This is the category for your bluebonnets, 

Indian paintbrush and other flowering flora.  
4. Don't fence me in. Send the shot of that great Texas 

landscape.  
5. Older than dirt. Texas abounds in historical landmarks. If it 

has earned a place in the history books, enter a photograph 
of it.  

6. At work and play. People may not always be photogenic, 
but they make photos interesting.

%K
7. Alabaster cities gleam.  

Capture the character of 
modern Texas cities in your 
photos.  

8. Green acres. Texans are moving back to the 
country in search of tranquility. This 
category is for photos that depict the rural 
lifestyle.  

9. Still life. If it's not moving, shoot it (with a 
camera, of course) 

10. Home sweet home. Show us why home is 
where the heart is.  

11. Fauna deerest. From armadillos to mountain 
lions, the variety of Texas wildlife offers 
untold opportunities for the nature 
photographer.  

12. Water world. Drought and a burgeoning 
population are shrinking the state's water supplies. Send 
your best water shots while you can.  

13. Newsmakers. Real estate in (or almost in) the news. We 
couldn't think of examples, but we'll know a winner when 
we see it.  

14. Transportation Whoas. If you travel the state's highways, 
byways, dirt roads and trails, you may have just the shot 
we're looking for.  

15. Tropical punch. Send us your best scenes from the coast.  
16. Weather or not. Shots related to Texas weather or seasons 

go here: lightning, snow, tornadoes or raindrops on the 
window.  

17. Industrious Texans. Capture the sunset behind your oil well 
or shoot the moon over the chemical plant next door.  

18. Faux Photo. Photos doctored in any way on a computer 
should be entered in this category. Be sure to describe what 
digital enhancements you made.
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