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AN ACT 

relating to procedures for certain environmental permit 

applications. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 

SECTION 1. Section 2003.047, Government Code, is amended by 

adding Subsections (e-1), (e-2), (e-3), (e-4), (e-5), (i-1), (i-2), 

and ( i-3) to read as follows: 

(e-1) This subsection applies only to a matter referred 

under Section 5. 556, Water Code. Each issue referred by the 

commission must have been raised by an affected person in a comment 

submitted by that affected person in response to a permit 

application in a timely manner. The list of issues submitted under 

Subsection (e) must: 

(;l) be detailed and complete; and 

(2) contain either: 

(A) only factual quest ions; or 

(B) mixed guest ions of fact and law. 

(e-2) For a matter referred under Section 5.556 or 5.557, 

Water Code, the administrative law judge must complete the 

proceeding and provide a proposal for decision to the commission 

not later than the earlier of: 

(1) the 180th day after the date of the preliminary 

hearing; or 

(2) the date specified by the commission. 

1 




1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

0 

S. B. No. 709 

( e-3) The deadline specified by Subsection ( e-2) may be 

extended: 

(1) by agreement of the parties with the approval of 

the administrative law judge; or 

( 2) by the administrative law judge if the judge 

determines that failure to extend the deadline would unduly deprive 

a party of due process or another constitutional right. 

(e-4) For the purposes of Subsection (e-3) (2), a political 

subdivision has the same constitutional rights as an individual. 

( e-5) This subsection applies only to a matter referred 

under Section 5.557, Water Code. The administrative law judge may 

not hold a preliminary hearing until after the executive director 

as issued a response to public comments under Section 5.555, Water 

Code. 

(i-1) In a contested case regarding a permit application 

referred under Section 5.556 or 5.557, Water Code, the filing with 

the office of the application, the draft permit prepared by the 

executive director of the commission, the preliminary decision 

issued by the executive director, and other sufficient supporting 

documentation in the administrative record of the permit 

application establishes a prima facie demonstration that: 

(1) the draft permit meets all state and federal legal 

and technical requirements; and 

( 2) a permit, if issued consistent with the draft 

ermit, would protect human health and safety, the environment, and 

hysical property. 

(i-2) A party may rebut a demonstration under Subsection 

h

p
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( i-1) by presenting evidence that: 

(1) relates to a matter referred under Section 5.557, 

Water Code, or an issue included in a list submitted under 

Subsection (e) in connection with a matter referred under Section 

5.556, Water Code; and 

(2) demonstrates that one or more provisions in the 

draft permit violate a specifically applicable state or federal 

requirement. 

(i-3) If in accordance with Subsection (i-2) a party rebuts 

a presumption established under Subsection ( i-1), the applicant and 

the executive director may present additional evidence to support 

the draft permit. 

SECTION 2. Section 5.115, Water Code, is amended by 

amending Subsections (a) and (d) and adding Subsection (a-1) to 

read as follows: 

(a) For the purpose of an administrative hearing held by or 

for the commission involving a contested case, "affected person," 

or "person affected," or "person who may be affected" means a person 

who has a personal justiciable interest related to a legal right, 

duty, privilege, power, or economic interest affected by the 

administrative hearing. An interest common to members of the 

general public does not qualify as a personal justiciable interest. 

(a-1) The commission shall adopt rules specifying factors 

which must be considered in determining whether a person is an 

affected person in any contested case arising under the air, waste, 

or water programs within the commission's jurisdiction and whether 

an affected association is entitled to standing in contested case 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

S. B. No. 709 

hearings. For a matter referred under Section 5.556, the 

commission: 

( 1 ) rna y consider : 

(A) the merits of the underlying application, 

including whether the application meets the requirements for permit 

issuance; 

(B) the likely impact of regulated activity on 

the health, safety, and use of the property of the hearing 

requestor; 

(C) the administrative record, including the 

permit application and any supporting documentation; 

(D) the analysis and opinions of the executive 

director; and 

(E) any other expert reports, affidavits, 

opinions, or data submitted on or before any applicable deadline to 

the commission by the executive director, the applicant, or a 

hearing requestor; and 

( 2) may not find that: 

(A) a group or association is an affected person 

unless the group or association identifies, by name and physical 

address in a timely request for a contested case hearing, a member 

of the group or association who would be an affected person in the 

person's own right; or 

(B) a hearing requestor is an affected person 

unless the hearing requestor timely submitted comments on the 

permit application. 

(d) The commission shall adopt rules for the notice required 
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by this section. The rules must provide for the notice required by 

this section to be posted on the Internet by the commission. 

SECTION 3. Section 5.228(c), Water Code, is amended to read 

as follows: 

(c) The executive director shall participate as a party in 

contested case permit hearings before the commission or the State 

Office of Administrative Hearings to: 

(1) provide information to complete the 

administrative record; and 

(2) support the executive director's position 

developed in the under lying proceeding, unless the executive 

director has revised or reversed that position. 

SECTION 4. Subchapter M, Chapter 5, Water Code, is amended 

by adding Section 5.5553 to read as follows: 

Sec. 5. 5553. NOTICE OF DRAFT PERMIT. (a) This sect ion 

applies only to a permit application that is eligible to be referred 

for a contested case hearing under Section 5. 556 or 5. 557. 

(b) Notwithstanding any other law, not later than the 30th 

day before the date the commission 1ssues a draft permit in 

connection with a permit application, the executive director shall 

provide written notice to the state senator and state 

representative of the area in which the facility that is the subject 

of the permit is located. 

SECTION 5. (a) The changes in law made by this Act apply 

only to: 

(1) a permit application that is filed with the Texas 

Commission on Environmental Quality on or after the effective date 
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of this Act; or 

(2) a judicial proceeding initiated on or after the 

effective date of this Act that challenges an act or decision of the 

Texas Commission on Environmental Quality made during a permit 

proceeding. 

(b) A permit application filed or a judicial proceeding 

initiated before the effective date of this Act is governed by the 

law in effect when the permit application was filed or the judicial 

proceeding was initiated, and the former law is continued in effect 

for that purpose. 

(c) Notwithstanding Subsection (a), the changes 1n law made 

by this Act do not apply to: 

( 1) a permit application: 

(A) filed after the effective date of this Act; 

and 

(B) that is substantially similar to a permit 

application for which a draft permit has been issued and that was: 

(i) filed before the effective date of this 

Act; and 

(ii) withdrawn at the request of the permit 

applicant; or 

( 2 ) a judicial proceeding: 

(A) initiated after the effective date of this 

Act; and 

(B) that is substantially similar to a judicial 

proceeding initiated before the effective date of this Act that has 

been dismissed at the request of the permit applicant. 
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(d) Not later than January 1, 2016, the Texas Commission on 

Environmental Quality shall adopt rules to implement the changes in 

law made by this Act. For an application filed after the effective 

date of this Act but before the adoption of rules to implement the 

changes in law made by this Act, the commission shall provide 

sufficient notice to the applicant and other participants in the 

permit proceeding that the changes in law made by this Act apply to 

the proceeding. 

SECTION 6. This Act takes effect September 1, 2015. 
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709 passed the Senate on 

16, 2015, by the following vote: Yeas 22, Nays 9; and that 

the Senate concurred in House amendments on May 13, 2015, by the 

following vote: Yeas 21, Nays 10·-----------------

I hereby certify that S.B. No. 709 passed the House, with 

amendments, on May 1, 2015, by the following vote: Yeas 83, 

Approved: 

Date 

FILED IN THE OFFICE OF THE 
SECRETARY OF STATE 
_____O'CLOCKa~yu 3c015 _ 

Secretary of State 



LEGISLATIVE BUDGET BOARD 

Austin, Texas 


FISCAL NOTE, 84TH LEGISLATIVE REGULAR SESSION 


May 4, 2015 

TO: Honorable Dan Patrick, Lieutenant Governor, Senate 

FROM: Ursula Parks, Director, Legislative Budget Board 

IN RE: SB709 by Fraser (Relating to procedures for certain environmental permit applications.), 
As Passed 2nd House 

No significant fiscal implication to the State is anticipated. 

The bill would shift the burden of producing evidence from the applicant to protesting parties in 
contested case hearings (CCH) on applications with the Texas Commission on Environmental 
Quality (TCEQ) for air quality; water quality; municipal, industrial and hazardous waste; and 
underground injection control permits. The bill would limit the issues that could be referred to the 
State Office of Administrative Hearings (SOAH) to the factual disputes actually raised by the 
"affected person." Finally, it would limit the time for a CCH to no longer than 180 days from the 
date of the preliminary hearing. 

The bill would require that TCEQ provide notice of its rules related to administrative hearings to 
be posted on the internet. The bill also would require the TCEQ to provide notice to the state 
senator and state representative of the area when a facility within that member's jurisdiction is 
issued a draft permit. 

Costs to the TCEQ and SOAH associated with implementing the bill are not expected to be 
significant. 

Local Government Impact 

No significant fiscal implication to units of local government is anticipated. 

Source Agencies: 	 582 Commission on Environmental Quality, 360 State Office of 
Administrative Hearings 

LBB Staff: UP, TL, SZ, ER 
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LEGISLATIVE BUDGET BOARD 


Austin, Texas 


FISCAL NOTE, 84TH LEGISLATIVE REGULAR SESSION 


April 27, 2015 

TO: Honorable Geanie Morrison, Chair, House Committee on Environmental Regulation 

FROM: Ursula Parks, Director, Legislative Budget Board 

IN RE: SB709 by Fraser (Relating to procedures for certain environmental permit applications.), 
As Engrossed 

No significant fiscal implication to the State is anticipated. 

The bill would shift the burden of producing evidence from the applicant to protesting parties in 
contested case hearings (CCH) on applications with the Texas Commission on Environmental 
Quality (TCEQ) for air quality; water quality; municipal, industrial and hazardous waste; and 
underground injection control permits. The bill would limit the issues that could be referred to the 
State Office of Administrative Hearings (SOAH) to the factual disputes actually raised by the 
"affected person." Finally, it would limit the time for a CCH to no longer than 180 days from the 
date of the preliminary hearing. 

Costs to the TCEQ and SOAH associated with implementing the bill are not expected to be 
significant. 

Local Government Impact 

No significant fiscal implication to units of local government is anticipated. 

Source Agencies: 	 360 State Office of Administrative Hearings, 582 Commission on 
Environmental Quality 

LBB Staff: UP, TL, SZ, ER 
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LEGISLATIVE BUDGET BOARD 

Austin, Texas 

FISCAL NOTE, 84TH LEGISLATIVE REGULAR SESSION 

April 1, 2015 

TO: Honorable Troy Fraser, Chair, Senate Committee on Natural Resources & Economic 
Development 

FROM: Ursula Parks, Director, Legislative Budget Board 

IN RE: SB709 by Fraser (relating to procedures for certain environmental permit applications.), 
Committee Report 1st House, Substituted 

No significant fiscal implication to the State is anticipated. 

The bill would shift the burden of producing evidence from the applicant to protesting parties in 
contested case hearings (CCH) on applications with the Texas Commission on Environmental 
Quality (TCEQ) for air quality; water quality; municipal, industrial and hazardous waste; and 
underground injection control permits. The bill would limit the issues that could be referred to the 
State Office of Administrative Hearings (SOAH) to the factual disputes actually raised by the 
"affected person." Finally, it would limit the time for a CCH to no longer than 180 days from the 
date of the preliminary hearing. 

The SOAH reports that the bill would not have a significant impact on the agency. The TCEQ 
reports that passage of the bill could result in some costs to the agency, such as those associated 
with updating an agency database. However, these costs are not expected to be significant. 

Local Government Impact 

No significant fiscal implication to units of local government is anticipated. 

Source Agencies: 360 State Office of Administrative Hearings, 582 Commission on 
Environmental Quality 

LBB Staff: UP, TL, SZ, ER 
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LEGISLATIVE BUDGET BOARD 

Austin, Texas 

FISCAL NOTE, 84TH LEGISLATIVE REGULAR SESSION 

March 30, 2015 

TO: Honorable Troy Fraser, Chair, Senate Committee on Natural Resources & Economic 
Development 

FROM: Ursula Parks, Director, Legislative Budget Board 

IN RE: SB709 by Fraser (Relating to environmental permitting procedures for applications filed 
with the Texas Commission on Environmental Quality.), As Introduced 

No significant fiscal implication to the State is anticipated. 

The bill would shift the burden of producing evidence from the applicant to protesting parties in 
contested case hearings (CCH) on applications with the Texas Commission on Environmental 
Quality (TCEQ) for air quality; water quality; municipal, industrial and hazardous waste; and 
underground injection control permits. The bill would limit the issues that could be referred to the 
State Office of Administrative Hearings (SOAH) to the factual disputes actually raised by the 
"affected person." Finally, it would limit the time for a CCH to no longer than 180 days from the 
date of the preliminary hearing. 

Because the bill would streamline prima facie demonstration requirements, SOAH expects that the 
bill could reduce the time needed for evidentiary hearings and for the preparation of PFDs. This 
could result in a savings to the TCEQ, which contracts with SOAH for contested case hearings. 
Any savings resulting from the bill's passage is not expected to be significant. 

Local Government Impact 

No significant fiscal implication to units oflocal government is anticipated. 

Source Agencies: 	 360 State Office of Administrative Hearings, 582 Commission on 
Environmental Quality 

LBB Staff: UP, TL, SZ, ER 
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