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Articles

Property as Institutions for Resources:
Lessons from and for IP

Julie E. Cohen*

The idea of property in land as the paradigm case of property exercises
despotic dominion over property thinking. From the perspective of evolving
political economy, however, a land-centric model of property makes very little
sense. Property institutions coordinate access to resources, and so it is reason-
able to expect them to differ in ways that respond to the characteristics of those
resources. The debate about whether intellectual property (IP) is property is
instructive. IP scholars have pursued the property debate using a conceptual

framework derived from common law real property doctrines and organized
around the practical and theoretical problems associated with property rights
in land, but the resources at the center of debates about the appropriate extent
of IP-rightholder control could not be more different from land. Intellectual
resources are routinely sliced and diced, aggregated and fractionated, used
and reused, in ways that land is not and could not be. This might mean that IP
is not property, as some have argued, or it might mean that we have outgrown
the monolithic, land-centric model-that in the postindustrial era of wealth
production, the cosmology of property can no longer place terra firma at the
center.

This Article develops an account of property as a set of resource-
dependent legal institutions characterized by overlapping sets of family
resemblances and then reconsiders the IP question. Property in intellectual
goods resembles property in land in some respects, property in natural
resources in other respects, property in corporations in others, and property in
intangible financial instruments in still others, but also systematically diverges
from each of those other forms of property. Legal institutions for IP must
accommodate four important points of divergence: the different incentives of
creators and intermediaries; the variety of ways in which intellectual goods are
produced; the central importance of intermediation within IP ecologies; and
the widespread use of licensing to delineate rights and obligations.

* Mark Claster Mamolen Professor of Law and Technology, Georgetown Law. Thanks to
Greg Alexander, Yochai Benkler, Dan Burk, Peter Byrne, Hanoch Dagan, Deven Desai, Dan
Ernst, Lee Fennell, Brett Frischmann, James Grimmelmann, Greg Klass, Don Langevoort, Rob
Merges, Chris Newman, Gideon Parchomovsky, Alicia Plerhoples, Peggy Radin, Jessica Silbey,
Joseph Singer, Rebecca Tushnet, participants in the Cardozo Law School Intellectual Property
Colloquium, and participants in the Georgetown Law summer workshop series for their comments
and suggestions, and to Aislinn Affinito, Allegra Funsten, and David Zucker for research
assistance.
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I. Introduction: One Property or Many?

Among lawyers, perhaps the most famous description of property is
William Blackstone's reference to the "sole and despotic dominion" of the
real property owner.' Even in Blackstone's day the statement was more
theatrical than strictly descriptive, but theater can prove irresistible.
Debates among property theorists about just how despotic the landowner's
dominion should be have been heated and nearly all-consuming. This
Article considers an opportunity cost of that preoccupation, which concerns
the way that the category of "property" is understood. The idea of property
in land as the paradigm case of property exercises despotic dominion over
property thinking, with clear consequences for theory and doctrine alike. 2

1. 2 WILLIAM BLACKSTONE, COMMENTARIES *2.

2. Preliminary iterations of the argument presented here appear in Julie E. Cohen, Copyright
as Property in the Post-Industrial Economy: A Research Agenda, 2011 W IS. L. REV. 141, 150-53
[hereinafter Cohen, Copyright as Property]; and Julie E. Cohen, What Kind of Property Is
Intellectual Property?, 52 HOUS. L. REV. 691 (2014).
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In particular, the despotic dominion of the property-in-land paradigm
has shaped the debate about whether intellectual property (IP) is, or should
be, property. IP scholars have pursued the property inquiry within a
conceptual framework derived from common law property doctrines and
organized around the practical and theoretical problems associated with
property rights in land. Even scholars who want to resist the perceived
tyranny of the real property owner's dominion nonetheless embrace the
more deeply rooted conceptual tyranny of real property as the paradigm
case.

The reliance on a real property framework is especially odd because
the resources at the center of contemporary debates about the appropriate
extent of IP-rightholder control could not be more different from land.
Consider first some examples from the domain of copyright: land
sometimes is more valuable in larger tracts, but individual contributions to a
motion picture or a large and complex computer program must be
aggregated with many other contributions for their value to be realized at
all. Other types of copyrighted expression are routinely disaggregated-
sliced and diced, fractionated and reused, in ways that land is not and could
not be. Clips from news programs and popular audiovisual works appear as
featured material or background material in documentary and feature films;
public performance rights in popular songs are licensed for synchronization
with films, television programs, and advertisements; visual artworks may
appear in the promotional materials for arts organizations; and excerpts
from creative works of all types routinely appear in so-called user-generated
content, such as videos posted on YouTube for the world to see. On the
technical side, operating systems for personal computers and mobile
devices implicate thousands upon thousands of patents. High-technology
companies amass patent portfolios to bolster their competitive position-
but then may form patent pools to ameliorate holdup problems. So-called
patent trolls that acquire previously obscure patents and seek to enforce
them can send shock waves through entire industries. In each of these
cases, the structure of the underlying IP entitlement is profoundly
important; it determines what can be done without asking permission, what
requires negotiation, and how negotiations will proceed. And in each case,
the atomistic model of property in land provides a very poor template for
sorting through the allocative and distributive problems that legal decision
makers must confront.

The label "property" does bear on the optimal institutional resolution
of these and other difficulties but not in the way that participants in the
debates about IP as property have assumed. IP is a species of property, but
understanding the significance of that label by reference to land as the
paradigm case is a mistake. Property is, to borrow Thomas Merrill's

2015] 3



Texas Law Review

phrase, "an institution for organizing the use of resources in society." 3 To
have a sensible discussion about organizing resource use most effectively
and appropriately, one must admit to coequal status as paradigmatic
property other major categories of resources that are significant within our
political economy. Very roughly speaking, those categories include
preindustrial resources (land and chattels), natural resources, industrial-era
resources (ownership shares in corporations and similar artificial entities),
derivative resources (security interests, mortgages, and the like), and post-
industrial resources (intellectual goods). One also must admit to coequal
status as first-order forms of property law the various legal institutions that
have evolved to manage those resources. Optimizing property institutions
for each kind of resource requires careful consideration of the nature of the
resource and the different types of access and coordination costs that
accompany different institutional design choices. 4

This Article develops an account of property in intellectual goods that
resembles property in land in some respects, property in natural resources in
other respects, and property in artificial entities in still others, and that also
systematically diverges from each of those other forms of property. Part II
takes up the problem of similarity and difference at a general, conceptual
level. It begins by noting the mismatch between IP and contemporary
property theory and exploring possible reasons for property theory's
adherence to the land-centric approach. It then sketches an account of
property as a set of resource-dependent legal institutions characterized by
overlapping sets of family resemblances-a family tree whose major
branches consist of legal institutions for the management and coordination
of different categories of resources.'

Part III explores similarities among property institutions, developing a
taxonomy of the resource-coordination functions that property institutions
need to perform. The purpose of that exercise is neither to derive exact
doctrinal parallels nor to engage in post hoc legitimation of particular rules.
Rather, it is simply to elicit family resemblances at a lower level of
granularity, thereby shedding some light on the range of patterns that
characterize property institutions as property institutions.

Part IV returns to the question of IP's differences, focusing on four
important economic dimensions of resource access and use. First, I
evaluate the incentives-to-production reasoning that historically has played
such a large role in justifying IP and that mirrors the incentives-to-

3. Thomas W. Merrill, The Property Strategy, 160 U. PA. L. REV. 2061, 2062 (2012).
4. On access and coordination costs, see generally Lee Anne Fennell, The Problem of

Resource Access, 126 HARV. L. REV. 1471 (2013).
5. This builds on Hanoch Dagan's characterization of property as an "umbrella" covering a

variety of related institutional forms, but substantially expands the frame of reference beyond
property in land. See HANOCH DAGAN, PROPERTY: VALUES AND INSTITUTIONS 58, 69-74
(2011).
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development reasoning underlying some economic accounts of property in
land. Incentives-to-production reasoning has an important role to play in an
account of IP, but to understand that role one must consider the particular
problems that attend the production and dissemination of intangibles, which
are different from those that attend production and development of other
kinds of resources. Second, I consider the various modalities by which IP is
produced. Both natural resources law and corporate law highlight the
importance of considering modalities of production-including not only
markets but also commons and firms-when designing property
institutions. Ecologies of intellectual production, however, are unusual in
the degree to which they reliably involve all three modalities. Third, I
explore the importance of intermediation within property systems. Both
corporate law's innovations with respect to the separation of ownership
from control and natural resources law's innovations with respect to
collective management contain important lessons for property theory. Here
again, however, IP is different; intellectual goods are uniquely amenable to
fractionation and combination, and so the extent to which IP institutions
facilitate intermediation is especially important. Finally, as many
commentators have noted, some emerging IP arrangements occupy a hybrid
space between property and contract. Following the real property
paradigm, legal scholars have understood those arrangements as raising
questions about whether and when the public law of IP should defer to
private ordering and control. The perspective developed here suggests
different questions, which concern whether and when IP institutions should
make room for sui generis rules better tailored to the resource-access
problems that hybrid arrangements attempt to resolve.

II. Property's Categories Reconsidered

Whatever their theoretical allegiances, property theorists typically
share the assumption that property in land is the paradigm case of property
and therefore tend to think that real property doctrines supply the proper
template for reasoning about property in other kinds of resources. From the
perspective of evolving political economy, however, treating land as the
paradigm case of property is anachronistic. That approach positions the
principal form of wealth from an earlier economic era-and a set of legal
rules designed with the attributes of that resource in mind-at the center of
an implicit hierarchical pecking order. Property is more accurately and
usefully conceptualized not as a singular entity, but as a heterogeneous,
resource-dependent set of legal and institutional forms that are shaped by
the constraints of evolving technology and political economy. Property law
does not simply define ownership and its limits but also, and more
fundamentally, helps to establish institutions for the management of
important economic and social resources. So understood, property
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encompasses a more varied set of institutions than property theorists
traditionally have recognized.

A. Land-Centric Property and the Challenge from IP

The land-centric view of property law is so deeply rooted that it
typically goes unstated, but it is evident in all facets of property scholarship
from the selection of examples in articles to the structure and content of
property casebooks. Property scholarship is overwhelmingly land-centric,
iterating the themes of dominion and access principally in residential and
commercial real property contexts and occasionally gesturing toward chattel
property as a source of doctrinal or theoretical insight. 6 Casebooks
authored by property scholars are organized almost entirely around the
intricacies that attend land use and land transactions.7 For these writers, as
for generations of legal scholars before them, "property" means land and
real property law is archetypal.

Slowly but surely, examples drawn from patent and copyright law
have begun to make their way into property scholarship, where they
promptly introduce complications. Their subject matter is maddeningly
abstract; their entitlement structures are statutory; their entitlements are
limited in ways and for reasons that seem to have no direct parallels in real
property law; and their markets are intermediated in complex ways.8

Perhaps for these reasons, mainstream property scholarship has had
very little to say about IP until relatively recently.9 In property casebooks,
IP cases and note materials now routinely appear in chapters about
recognition and initial allocation of property rights; afterward, though, IP
simply disappears, leaving the reader none the wiser about the extent to
which IP regimes might differ from regimes of real property law more

6. Examples are too numerous to canvass; the orientation toward land is foundational. As
Thomas Grey explained in 1980, citing "conversations with colleagues who teach law school
courses in property":

The law of property for law teachers and law students typically is the whole body of
law concerned with the use of land[] . . .. The only thing these doctrines have in
common with each other is that they concern real estate as distinguished from other
aspects of the economy.

Thomas C. Grey, The Disintegration of Property, in PROPERTY: NOMOS XXII, at 71, 82 n.3
(J. Roland Pennock & John W. Chapman eds., 1980).

7. See, e.g., JESSE DUKEMINIER ET AL., PROPERTY, at xi-xxiv (8th ed. 2014); ERIC T.

FREYFOGLE & BRADLEY C. KARKKAINEN, PROPERTY LAW: POWER, GOVERNANCE, AND THE

COMMON GOOD, at vii-xv (2012); THOMAS W. MERRILL & HENRY E. SMITH, PROPERTY:

PRINCIPLES AND POLICIES, at xix-xxx (2d ed. 2012); JOSEPH W. SINGER, PROPERTY LAW:

RULES, POLICIES, AND PRACTICES, at xiii-xxviii (6th ed. 2014); JOHN G. SPRANKLING &

RAYMOND R. COLETTA, PROPERTY: A CONTEMPORARY APPROACH, at xi-xx (2d ed. 2012).

8. On the importance of intermediation in intellectual property markets, see subpart IV(C).
9. See infra text accompanying notes 23-28.
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systematically.10 In both settings, IP stubbornly resists the real property
model. But most property scholars seem to think of the various kinds of IP
as property's unruly stepchildren-outlier cases presenting variations on the
basic problems and themes.

There are several likely explanations for land-centrism in property
thinking, but none is persuasive as a justification. One reason for land-
centrism simply may be that law is precedent bound and therefore backward
looking. So property thinking is dominated by the paradigm of property in
land because property in land came first. The land-centric structure of
property thinking likely also reflects widely shared cognitive tendencies
that organize our language and our thinking. Culturally embedded patterns
of cognition tend to privilege radial categorization organized around para-
digm cases over other possible modes of comprehending and categorizing
things and concepts." More generally, the human tendency to use concrete
referents as stand-ins for more abstract concepts probably helps to explain
why property theory orients itself first and foremost toward what is "real.""
But there is no particular reason to believe either that a radial categorization
of property is the best or most accurate one or that precedent solves all
problems.

Another reason for land-centrism in property thinking is
methodological. Models of property rights derived from neoclassical
economics and analytic philosophy have favored ideal, abstract forms. Two
leading models are Harold Demsetz's evolutionary account of property
rights, which holds that exclusive ownership emerges naturally in response
to changes in valuation and fencing costs,'3 and the modularity theory of
property rights developed by Thomas Merrill and Henry Smith, which holds
that property rights are best understood as a rough-cut effort to minimize
information costs and transaction costs.' 4 Within both models, property is

10. IP examples appear to be understood by casebook authors as adding value chiefly because
they offer an opportunity to explore the different normative justifications for recognizing property
and the ways in which those justifications suggest different limits on what can be owned. See,
e.g., DUKEMINIER ET AL., supra note 7, at 51-91; FREYFOGLE & KARKKAINEN, suipra note 7, at
396-98; MERRILL & SMITH, supra note 7, at 131-48, 160-61, 257-67; SINGER, supra note 7, at
131-44, 187-254; SPRANKLING & COLETTA, supra note 7, at 233-302.

11. See STEVEN L. WINTER, A CLEARING IN THE FOREST: LAW, LIFE, AND MIND 71 (2001);
LUDWIG WITTGENSTEIN, PHILOSOPHICAL INVESTIGATIONS 31e-32e (G. E. M. Anscombe trans.,
3d ed. 1972).

12. See GEORGE LAKOFF & MARK JOHNSON, METAPHORS WE LIVE BY 17-19 (1980).

13. Harold Demsetz, Toward a Theory of Property Rights, 57 AM. ECON. REV. (PAPERS &
PROC.) 347, 347-48, 355 (1967). According to Demsetz, exclusivity promotes optimal resource
management because it fosters internalization of costs and benefits, creating incentives for both
development and good stewardship and thereby correcting for the tragedy of the commons
problem. Id. at 356.

14. Henry E. Smith, On the Economy of Concepts in Property, 160 U. PA. L. REV. 2097,
2115-16 (2012); Henry E. Smith & Thomas W. Merrill, Optimal Standardization in the Law of
Property: The Numerus Clausus Principle, 110 YALE L.J. 1, 26-27 (2000); Henry E. Smith,
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monolithic as a matter of inexorable logic, and the preference for analytical
simplicity helps to explain the allure of land as the paradigm case. 15
Another prominent expression of the preference for abstraction is the
metaphor of the cathedral, which frames property as an ideal institutional
form ordained ex cathedra.1 6  Contemporary progressive theories of
property, meanwhile, are land-centric for very nearly the opposite reason.
Progressive property theorists' foundational commitments have to do with
the importance of remedying discrimination and subordination in access to
important resources and privileges, and to advancing the pursuit of human
flourishing, broadly defined.' 7 Those general values do not dictate that land
should have pride of place within a system of property rights. Because of
their preoccupation with power, however, progressive property theorists
have been relatively suspicious of the formalism perceived to be lurking in
questions about property's categories and definitions, and instead have
endorsed the conception of property as a contingent bundle of rights.'8

Therefore, they have tended not to consider systematic differences among

Property as the Law of Things, 125 HARV. L. REV. 1691, 1704-08 (2012) [hereinafter Smith,
Property as the Law of Things]. By arranging rights in things into "modules" subject to exclusive
ownership, property law simplifies interactions regarding the things, enabling more beneficial use
of the things to occur. Central to modularity theory is a distinction between exclusion and
governance; governance happens at the interfaces between the modules of exclusive property,
while the owner's exclusive control regulates matters internal to each module. Henry E. Smith,
Exclusion Versus Governance: Two Strategies for Delineating Property Rights, 31 J. LEGAL
STUD. S453, S453-54 (2002); Henry E. Smith, Institutions and Indirectness in Intellectual
Property, 157 U. PA. L. REV. 2083, 2096-97 (2009) [hereinafter Smith, Institutions and
Indirectness].

15. A third model, espoused by natural law theorists, frames property in terms of control over
disposition and use. See Eric R. Claeys, Exclusion and Private Law Theory: A Comment on
Property as the Law of Things, 125 HARV. L. REV. F. 133, 138-42 (2012); Eric R. Claeys,
Property 101: Is Property a Thing or a Bundle?, 32 SEATTLE U. L. REV. 617, 617-18 (2009)
(reviewing THOMAS W. MERRILL & HENRY E. SMITH, PROPERTY: PRINCIPLES AND POLICIES

(2007)); Richard A. Epstein, The Disintegration of Intellectual Property? A Classical Liberal
Response to a Premature Obituary, 62 STAN. L. REV. 455, 465-66 (2010); Adam Mossoff, What
Is Property? Putting the Pieces Back Together, 45 ARIz. L. REV. 371, 372-76 (2003).

16. See Lucian Arye Bebchuk, Property Rights and Liability Rules: The Ex Ante View of the
Cathedral, 100 MICH. L. REV. 601, 602 (2001); Guido Calabresi & A. Douglas Melamed,
Property Rules, Liability Rules, and Inalienability: One View of the Cathedral, 85 HARV. L. REV.
1089, 1106-15, 1128 (1972); Richard A. Epstein, A Clear View of The Cathedral: The Dominance
of Property Rules, 106 YALE L.J. 2091, 2091-92 (1997); Carol M. Rose, The Shadow of The
Cathedral, 106 YALE L.J. 2175, 2175-77 (1997).

17. LAURA S. UNDERKUFFLER, THE IDEA OF PROPERTY: ITS MEANING AND POWER 137-49
(2003); Gregory S. Alexander, Property's Ends: The Publicness of Private Law Values, 99 IOWA
L. REV. 1257, 1260 (2014); Eduardo M. Penalver, Land Virtues, 94 CORNELL L. REV. 821, 876-
86 (2009); Joseph William Singer, No Right to Exclude: Public Accommodations and Private
Property, 90 Nw. U. L. REV. 1283, 1466 (1996).

18. See, e.g., Grey, supra note 18, at 69-70; Stephen R. Munzer, A Bundle Theorist Holds on
to His Collection of Sticks, 8 ECON. J. WATCH 265, 265 (2011).
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resources or to ask how those differences might map to systematic
differences among kinds of property.19

Most IP scholars who have tackled the question whether IP is property
have taken their cues about the nature of property from property
scholarship. In articles with titles like Intellectual Property Is Still
Property, economically inclined scholars have argued for expansions of
exclusive control by reference to the attributes of property in land.20

Scholars in the natural rights tradition take a slightly different approach,
observing that intangible resources are different from tangible ones, but
then concluding that IP doctrine should diverge from real property doctrine
only to the extent necessary to effectuate the overarching goal of control
over disposition and use.2' Most scholars wanting to resist so-called IP
maximalism have found themselves needing to argue that IP isn't really
property at all.22 A few IP theorists in this latter group have sought more

19. Greg Alexander's work recognizes certain commercial entities, such as trusts,
partnerships, and close corporations as varieties of governance property, but does not consider
whether resource heterogeneity might signal the need for greater heterogeneity at the level of
theory. Gregory S. Alexander, Governance Property, 160 U. PA. L. REV. 1853, 1856-57, 1863-
64 (2012). A promising start in that direction is Anna di Robilant, Property: A Bundle of Sticks or
a Tree?, 66 VAND. L. REV. 869, 923-28 (2013) (using the lens of comparative law to illuminate
value pluralism in property regimes). Also worth noting is progressive property theorist Eduardo
Penialver's work with IP scholar Sonia Katyal on the role of "property outlaws," which harnesses
insights from IP to inform real property thinking. See generally EDUARDO MOISES PENALVER &
SONIA K. KATYAL, PROPERTY OUTLAWS: HOW SQUATTERS, PIRATES, AND PROTESTERS
IMPROVE THE LAW OF OWNERSHIP (2010).

20. Frank H. Easterbrook, Intellectual Property Is Still Property, 13 HARV. J.L. & PUB. POL'Y
108, 109 (1990); see also Edmund W. Kitch, The Nature and Function of the Patent System, 20
J.L. & ECON. 265, 266 (1977) (developing an analogy between patents and land claims granted for
mineral prospecting); Henry E. Smith, Semicommon Property Rights and Scattering in the Open
Fields, 29 J. LEGAL STUD. 131, 132, 134-38 (2000) (analogizing public-use privileges in
intellectual property to preindustrial land-use arrangements).

21. See Richard Epstein, What Is So Special about Intangible Property? The Case for
Intelligent Carryovers, in COMPETITION POLICY AND PATENT LAW UNDER UNCERTAINTY:
REGULATING INNOVATION 42 (Geoffrey A. Manne & Joshua D. Wright eds., 2011); Epstein,
supra note 15, at 522-23; Adam Mossoff, Exclusion and Exclusive Use in Patent Law, 22 HARV.
J.L. & TECH. 321, 325-29 (2009): Adam Mossoff, Is Copyright Property?, 42 SAN DIEGO L. REV.
29, 37-40 (2005). Analytically, this approach exemplifies what Katherine Hayles, in a different
context, has called the "[p]latonic backhand," which "constitute[s] the abstraction as the originary
form from which the world's multiplicity derives[,]" followed by the "[p]latonic forehand," which
derives from the foundational abstraction "a multiplicity sufficiently complex that it can be seen
as a world of its own." N. KATHERINE HAYLES, HOW WE BECAME POSTHUMAN: VIRTUAL
BODIES IN CYBERNETICS, LITERATURE, AND INFORMATICS 12 (1999).

22. See generally NEIL WEINSTOCK NETANEL, COPYRIGHT'S PARADOX (2008) (arguing that
copyright law should be informed by free speech principles rather than by property law and
theory); Dan L. Burk, Muddy Rules for Cyberspace, 21 CARDOZO L. REV. 121, 132-36 (1999);
Mark A. Lemley, Romantic Authorship and the Rhetoric of Property, 75 TEXAS L. REV. 873, 895-
903 (1997) (reviewing JAMES BOYLE, SHAMANS, SOFTWARE AND SPLEENS: LAW AND THE
CONSTRUCTION OF THE INFORMATION SOCIETY (1996)); Neil Netanel, Why Has Copyright
Expanded? Analysis and Critique, in 6 NEW DIRECTIONS IN COPYRIGHT LAW 3, 11-15 (Fiona
Macmillan ed., 2008).
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nuance in the real property model, moving beyond the Blackstonian
caricature to flesh out rules of reason for copyright and patent that operate
by analogy to real property rules limiting the dominion of landowners. 23

And yet, if one moves away from the relatively narrow debate about
whether IP is property and what guidance real property doctrine can supply,
one rapidly discovers a literature about the design of IP entitlements and
institutions that is far more adventurous, methodologically speaking, than
property scholarship proper. As we will see in more detail in Part IV, IP
scholarship explores an astonishingly broad array of topics, including the
origins of creative motivation, the production of intellectual goods within
firms and among distributed communities of peers, the creation of liability
regimes to facilitate transactions concerning intellectual goods, and the uses
of contracts and licenses to alter IP's default rules.

Property scholarship has responded only tentatively and incompletely
to the implicit conceptual challenge posed by the broader IP literature.
Smith, for example, acknowledges that the IP entitlements that exist in
reality often are complex. Analogizing to situations of nonconflicting use
of real property, he observes that there will be situations in which multiple
uses are compatible and their boundaries can be delineated relatively
cheaply.2 4 If so, this may justify more "complex interfaces between mod-
ules."25 The insight that certain resources may have attributes that warrant
more complex institutional structures has great potential, but it also raises a
more general question about which type of structure ought to be the default
and which the exception. 26 A similar tension appears in the work of
Abraham Bell and Gideon Parchomovsky. Bell and Parchomovsky are
guided to some extent by modularity theory, but they also attempt to
connect property rights more systematically to the multiple, heterogeneous
strategies deployed by property owners to extract value and to the limits
imposed by law to prevent value dissipation and correct for moral hazard. 27

In particular, they identify three types of strategies that are enormously

23. See Michael A. Carrier, Cabining Intellectual Property Through a Property Paradigm, 54
DUKE L.J. 1 (2004); Christopher M. Newman, Transformation in Property and Copyright, 56
VILL. L. REV. 251 (2011); Molly Shaffer Van Houweling, The New Servitudes, 96 GEO. L.J. 885
(2008).

24. Henry E. Smith, Intellectual Property as Property: Delineating Entitlements in
Information, 116 YALE L.J. 1742, 1750 (2007).

25. Smith, Institutions and Indirectness, supra note 14, at 2123.
26. It is not obvious, for example, why we ought to derive rules to discipline IP's seeming

unruliness by looking to the example of shared grazing arrangements in the fields of preindustrial
England. See Smith, supra note 20, at 132.

27. Abraham Bell & Gideon Parchomovsky, A Theory of Property, 90 CORNELL L. REV. 531,
552-58 (2005); Abraham Bell & Gideon Parchomovsky, Reconfiguring Property in Three
Dimensions, 75 U. CHI. L. REV. 1015, 1017-18 (2008) [hereinafter Bell & Parchomovsky,
Reconfiguring Property]; Abraham Bell & Gideon Parchomovsky, The Case for Imperfect
Enforcement of Property Rights, 160 U. PA. L. REV. 1927, 1929 (2012).
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important: the creation of fictional ownership to manage assets in multiple-
owner situations, the use of asset fragmentation and aggregation as devices
for extracting value, and the use of other strategies for reconfiguring
control. 28 Examples drawn from IP and corporate law feature prominently
alongside examples drawn from real property law-and yet the full
potential of these examples is not realized. Again and again, Bell and
Parchomovsky stop short of considering why certain types of resources
seem systematically to elicit these sorts of strategies and what that might
signify for a theory of property more generally.

Inspired both by the unruliness of IP and by the vibrancy of IP
scholarship on institutional design questions, I want to suggest a different
strategy for understanding what property is about and where IP fits in. Both
those IP scholars who resist property thinking and those who embrace the
finer nuances of the real property paradigm are demanding too little of
property law and theory. Property scholars, meanwhile, have demanded too
little of IP scholarship (or perhaps have not expected enough). The
unruliness of IP signals something important both about IP and about
property more generally. It is time to pay attention. Property is neither
monolithic nor a vague and open-ended legal conception; its differences are
systematic and well worth considering more carefully.

B. The Property Family Tree

Consider now a different account of property, tied loosely to the
emergence of different resources as important loci of economic and social
activity. The first point to note is that efforts to model IP after property in
land are ahistorical. The postindustrial, information-age economy in which
we live, and with which modern IP laws are concerned, did not emerge
directly from the land-based, preindustrial economy. The industrial
economy-an economy organized not around land-based wealth per se but
around ownership of the means of production-came first. 29 The second
point to note is that property institutions do not spring fully formed from the
pages of legal treatises and statute books; rather, property institutions are
emergent. With evolution in the forms of wealth and the vehicles for
accumulating capital has come evolution in the forms of property. Value is

28. See Bell & Parchomovsky, Reconfiguring Property, supra note 27, at 1044-59.
29. I do not mean here to endorse a rigid periodization of economic activity but rather to refer

to a set of interlinked processes of evolution and accumulation. See generally DANIEL BELL, THE
COMING OF POST-INDUSTRIAL SOCIETY: A VENTURE IN SOCIAL FORECASTING (1973) (coining

the term "post-industrial" to describe an economic transition away from an economy based
principally on manufacturing to one based primarily on the production of information and the
delivery of services); DAN SCHILLER, HOW TO THINK ABOUT INFORMATION 4-16 (2007)

(situating the information economy within capitalist models of production emerging from the
industrial era).
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not the same as property, but over the long run it has a way of motivating
institutional innovation.

In the case of corporate law, necessity was the mother of invention.
The law of the preindustrial property system-the law of land and wild
animals-couldn't respond to the needs of the industrial age, so the law
evolved by developing formal mechanisms for aggregating assets and
separating ownership from control so things could get done. Corporate law
is not the common law of property, but it is nonetheless a form of property
law-an alternate paradigm within which ownership of assets is assumed
and maintained so that the resources can be effectively managed.
Overlapping with the emergence of the industrial economy was the growing
importance of natural resources, of which the industrial economy made far
more intensive use. The law of the preindustrial property system contained
rudimentary mechanisms for distributive justice in allocation, but those
mechanisms proved inadequate to the task of managing ever more intensive
demand.30 Here the law evolved by developing more stringent mechanisms
for allocation and accountability.

Property scholars are not alone in overlooking the relevance of
corporate law to the study of property. Contemporary corporate lawyers
and corporation scholars typically do not understand their own subject as
property.3' Indeed, the idea of the corporation as property is thought to be a
non sequitur, both because ownership of shares is decoupled from own-
ership of assets under corporate control and because corporate ownership of
assets lacks certain other attributes that are considered essential to the
property right's doctrinal makeup. So, for example, investors may not lay
claim to specifically identified corporate assets, and corporate assets may
not be destroyed while private assets may be.32 A moment's reflection,
however, reveals that the resistance to understanding corporate law as a
member of the property family is the land-centric paradigm of exclusive
control talking: Industrial-era property isn't property because it doesn't

30. See Elliff v. Texon Drilling Co., 210 S.W.2d 558, 562-63 (Tex. 1948) (describing the rule
of no-waste that limits groundwater withdrawals in jurisdictions following the rule of capture); 3
WATERS AND WATER RIGHTS 57.08(c) (Amy K. Kelley ed., 3d ed. 2015) (describing the
American reasonable use rule for groundwater withdrawals); id. 10.03(b)(3) (describing the
reasonable use corollary to riparian-rights doctrine); id. 12.02(c)(2) (describing -the beneficial
use corollary to prior appropriation doctrine).

31. But see Henry Hansmann & Reinier Kraakman, The Essential Role of Organizational
Law, 110 YALE L.J. 387, 393 (2000) (identifying the separation between corporate assets and the
personal assets of its owners as essentially a property attribute). The two scholars generally
regarded as the fathers of modern corporate law understood their subject as a type of property
regime. See generally ADOLPH A. BERLE JR. & GARDINER C. MEANS, THE MODERN
CORPORATION AND PRIVATE PROPERTY (1932); GREGORY S. ALEXANDER, COMMODITY AND
PROPRIETY: COMPETING VISIONS OF PROPERTY IN AMERICAN LEGAL THOUGHT 342-50 (1997)

(discussing Berle and Means).
32. See Note, Going Private, 84 YALE L.J. 903, 927 (1975) (noting that courts have found

actionable the threatened destruction of corporate assets).
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share all of the attributes of preindustrial property.3 3 But why should that
matter? Corporate wealth and intangible wealth are the intense focus of
entitlement-defining choices, value-appropriation strategies, and gover-
nance decisions. Perhaps, instead, it is the implicit reliance on a unitary
paradigm of property that needs to give way.

Natural resources have seemed more clearly to be property. Water,
wild animals, and grazing, fishing, and hunting rights have long been
recognized as resources of great value that can be owned by those who
appropriate them. Other resources such as coal, natural gas, and oil
assumed substantial value as the industrial era emerged.34 The problem,
instead, is that common law property doctrines developed against a
background of presumed abundance have not always seemed well tailored
to the sustainability problems that characterize natural resources.35

Consideration of the kinds of institutions that have developed to manage
resource access and coordination costs suggests that property in natural
resources is (again) different from property in land. Elinor Ostrom's
research on collective management of common-pool resources explored
arrangements by which natural resources of various kinds (grazing rights,
fisheries, water) are held in common-ownership arrangements to fulfill
conservation and resource-management imperatives. 36 Social and economic
conditions do not always favor the emergence of common-pool regimes, but
in those cases the political process increasingly steps in to promote sound
resource management. Administrative regimes regulating withdrawals of
under-ground resources such as water and oil have become commonplace. 37

Such is the power of the land-centric paradigm, however, that the pleas of

33. The international IP system uses the term "industrial property" to refer narrowly to
patents, trade secrets, and trademarks. That terminology, which originates in the Continental legal
tradition, distinguishes intangible property interests most commonly held and exploited by
corporations and other fictional persons from intangible interests that Continental legal systems
regard as inherently personal, most notably copyrights. To avoid confusion, this Article uses the
terms "industrial-era property" and "corporate property" rather than the simpler "industrial
property" to refer to the regime that emerged to govern ownership, management, and use of
industrial assets.

34. See Kenneth J. Vandevelde, The New Property of the Nineteenth Century: The
Development of the Modern Concept of Property, 29 BUFF. L. REV. 325, 354-57 (1980)
(describing the development of oil and gas law in response to the increasing value of coal, oil, and
natural gas).

35. See, e.g., Colorado v. New Mexico, 459 U.S. 176, 183-84 (1982) (articulating the
principle of equitable apportionment for interstate water disputes and directing that application of
the principle incorporate considerations of efficiency in water use).

36. See generally ELINOR OSTROM, GOVERNING THE COMMONS: THE EVOLUTION OF

INSTITUTIONS FOR COLLECTIVE ACTION (1990).

37. See, e.g., DAVID H. GETCHES, WATER LAW IN A NUTSHELL 267-74, 284-93 (4th ed.
2009); JOHN W. JOHNSON, UNITED STATES WATER LAW: AN INTRODUCTION 8.13-.27 (2009);

5 EUGENE KUNTZ, A TREATISE ON THE LAW OF OIL AND GAS 65.1-66.4 (1991); 1 WATERS

AND WATER RIGHTS 4.05(d) (Amy K. Kelley ed., 3d ed. 2015).
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natural resources scholars for more explicit acknowledgement of the special
nature of such resources have gone unanswered. 38

Now consider IP again. The first IP laws emerged centuries ago, and
the various subfields of IP played roles in the rise of the industrial
economy, but the flowering of the information economy is a more recent
phenomenon. 39 It is, I think, no accident that the "intellectual property"
terminology came into favor as a way of referring to the universe of rights
in intellectual goods at a time when intellectual goods had become leading
economic actors in their own right. The term "property" is a label that does
important performative work: it announces the gravity of its subject matter
and mobilizes a particular way of thinking about how that subject matter
ought to be managed. But the property terminology also has worked to
obscure IP's differences. In IP doctrine and theory, the exclusive right
remains the basic unit of analysis, but the institutional reality is quite
different. Because many intangible assets are most valuable when exploited
in combination, large rightholders routinely and deliberately amass strategic
portfolios of intangible assets.40 Complex doctrines mediate relationships
between those entities and the human creators and inventors without whom
the assets would not exist at all. Because intangible assets are nonrivalrous
and often may be exploited fractionally, and because technical and cultural
activities often require coordination around standards or conventions,
collective rights management institutions such as patent pools and
performing rights organizations play an increasingly high-profile role in
mediating access to and use of intangible resources. 41 Public access also
plays a prominent role in debates about IP (as it does in debates about
natural resources property), and specialized copyright rules (such as those
for libraries) have evolved to mediate public access.42

38. See Joseph L. Sax, The Constitution, Property Rights and the Future of Water Law, 61 U.
COLO. L. REV. 257, 267-77 (1990) (arguing that water law has continually changed in response to
societal needs and efficiency standards and that such changes are appropriate because water is also
public trust property); Barton H. Thompson, Jr., Water Law as a Pragmatic Exercise: Professor
Joseph Sax's Water Scholarship, 25 ECOLOGY L.Q. 363, 372-76 (1998) (describing the way Sax's
work has influenced scholarly thinking about water law and considering the reasons that progress
on the legislative and judicial fronts has been more limited).

39. For helpful discussions of the emergence of the information economy and of
informational capitalism as a mode of development, see generally JAMES R. BENIGER, THE
CONTROL REVOLUTION (1986); 1 MANUEL CASTELLS, THE RISE OF THE NETWORK SOCIETY (2d

ed. 2010); SCHILLER, supra note 29, at 4-16.
40. See Yochai Benkler, Intellectual Property and the Organization of Information

Production, 22 INT'L REV. L. & ECON. 81, 88-89 (2002); Gideon Parchomovsky & R. Polk
Wagner, Patent Portfolios, 154 U. PA. L. REV. 1, 27-31 (2005).

41. See Jonathan M. Barnett, From Patent Thickets to Patent Networks: The Legal
Infrastructure of the Digital Economy, 55 JURIMETRICS 1 (2014); Daniel A. Crane, Intellectual
Liability, 88 TEXAS L. REV. 253, 268 (2009); Mark A. Lemley, Intellectual Property Rights and
Standard-Setting Organizations, 90 CALIF. L. REV. 1889, 1948-53 (2002).

42. See 17 U.S.C. 108 (2012) (setting guidelines for reproduction of copyrighted material by
libraries and archives).
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As a final example, consider the evolving sets of rules governing
intangible financial instruments such as security interests, mortgages, and
collateralized debt obligations. For better or worse, such instruments have
substantial exchange value and have become important vehicles of wealth
creation. Are they therefore property? From the perspective of the
traditional property paradigm, the conclusion sits oddly. Security interests,
mortgages, and the like are constituted by contract and have no use value
and no independent existence. And yet they have both exchange value and
specificity: they are interests in payment streams that relate to a specific
underlying asset or assets and that are commonly understood to be ownable
and tradable. More important, their derivation is mediated by sets of
established rules, practices, and institutions. 43 I will call these instruments
"derivative property" to denote that their existence and their value derive in
some way, however indirect, from other types of property whose existence
and boundaries are more definite. More than any other category of
property, derivative property is emergent. Some interests, such as those
arising from currency trades or credit-default swaps, seem too ephemeral
and too irregular to justify applying the property label. 44 In other cases,
however, regularized processes of creation and market exchange, in some
cases supplemented by instrument-specific regulation, have caused some
types of instruments to become reified and take on economic lives of their
own.

This loose sociohistorical account of the evolution of different
ownership regimes for different types of resources suggests that we might
begin to unravel the puzzle of propertyness by acknowledging corporate
law, natural resources law, IP law, and regimes of derivative property as
institutional forms of property that are coequal with property in land, and by
requiring theories of property to recognize and account for the irreducible
multiplicity of ownership forms. The various categories of property
(including those just listed and others, such as chattel property) may be
expected to have family resemblances-attributes that are distributed
among the categories, or subgroups of them, in differing degrees, but the
family tree is larger and more sprawling than property theorists have
acknowledged. 45 This move opens the way to considering the possibility of
systematic, meaningful differences among categories of resources and
among the legal regimes developed to manage them.

43. See generally U.C.C. 9 (AM. LAW INST. & NAT'L CONFERENCE OF COMM'RS ON UNIF.

STATE LAWS 2014); GRANT S. NELSON & DALE A. WHITMAN, REAL ESTATE FINANCE LAW (4th

ed. 2001); 4 COLLIER ON BANKRUPTCY 506 (Alan N. Resnick & Henry J. Sommer eds., 16th
ed. 2015); RANDAL C. PICKER, SECURITY INTERESTS IN PERSONAL PROPERTY (4th ed. 2009).

44. This may be part of the reason for the trouble these interests have caused; recognition as
property provides a point of entry for power but also disciplines it.

45. For a different use of the tree metaphor, see di Robilant, supra note 19, at 923-24, 926-28
(exploring value pluralism in European legal regimes governing land ownership and use).
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In recent years, important voices within the property canon have begun
to move in exactly this direction, arguing (albeit within the confines of the
land-centric model) that systems of property create complex, systematic
interdependencies that the design of property entitlements must
accommodate. 46 Economists affiliated with the new institutional economics
(NIE) have long emphasized the ways that different institutional structures
alter the distribution of transaction costs and externalities. 47  Yet it is
important to be more careful-and more lawyerly-about the relationship
between institutions and costs. Lee Fennell observes that the "transaction
costs" label engenders imprecision in institutional analysis because
transaction costs change not only as a function of entitlement allocation but
also as a function of institutional design, and because institutional design
determines other kinds of costs as well. 48 Drawing on Ostrom's work, she
suggests an analytic template concerned more broadly with "resource
access costs," a category that includes not only the costs of transferring
resources but also the costs of resisting transfers and the costs flowing from
suboptimal use.49 Property institutions must provide rules for resolving
conflicts, but their more important function involves coordinating resource
access and use. The family resemblances model of property suggests that
resource-specific considerations also will be important factors shaping
institutional structure.

An account of property grounded in evolving political economy and
organized around institutions for resources remedies important defects in
the two dominant strands of economic thinking about property rights. Most

46. See generally LEE ANNE FENNELL, THE UNBOUNDED HOME: PROPERTY VALUES
BEYOND PROPERTY LINES (2009) (exploring the ways that land-use regulation can unbundle and
rebundle entitlements to provide urban residents with goods that are shared as common pool
resources); Gideon Parchomovsky & Peter Siegelman, Cities, Property, and Positive
Externalities, 54 WM. & MARY L. REV. 211 (2012) (discussing use of property institutions to
create positive spillovers in urban commercial settings). See also DAGAN, supra note 5, at 57-58
(using political economy and philosophy to construct a theoretical account of property as
institutional complexity); Hanoch Dagan, Pluralism and Perfectionism in Private Law, 112
COLUM. L. REV. 1409, 1412-13 (2012) (same); Joseph William Singer, Democratic Estates:
Property Law in a Free and Democratic Society, 94 CORNELL L. REV. 1009, 1010-11 (2009)
(same).

47. See generally THRAINN EGGERTSSON, ECONOMIC BEHAVIOR AND INSTITUTIONS (1990).

The mainstream of property law and economics has actively resisted this intervention. As Smith
puts it, "currently a very broad range of institutions would count as 'property rights' in the NIE,"
and that analytic stance is a deal breaker, conceptually speaking, because it means that the NIE
cannot generate a satisfactory "explanation for why property rights are, at their core, rights to
things good against the world (in rem)." Smith, Institutions and Indirectness, supra note 14, at
2084-85.

48. Fennell, supra note 4, at 1476-77.
49. Elinor Ostrom & Charlotte Hess, Private and Common Property Rights, in 5

ENCYCLOPEDIA OF LAW AND ECONOMICS: PROPERTY LAW AND ECONOMICS 53 (Boudewijn

Bouckaert ed., 2d ed. 2010); see Lee Anne Fennell, Ostrom's Law: Property Rights in the
Commons, 5 INT'L J. COMMONS 9, 9-10, 22 (2011) [hereinafter Fennell, Ostrom's Law]; Fennell,
supra note 4, at 1494-1509.
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scholarly criticism of the Demsetzian model of property rights has focused
on its claims about the superiority of private property as an institution for
resource stewardship over time. Critics argue that exclusive rights promote
good stewardship only to the extent that owners internalize the costs of their
resource use and that certain types of costs persistently resist
internalization.50 They also observe that the Demsetzian narrative about
property rights and stewardship does not consider other values, such as
democratic or political values, as well as the costs that may flow from
pronounced inequalities in resource distribution.5 1 Relatedly, they note that
if property rights tend to evolve when it becomes possible to fence valuable
resources and prevent others from appropriating them, that result may have
more to do with power than with shared consensus.52 Similar criticisms
have been leveled at modularity theory. To begin with, because property
often has multiple owners, the distinction between exclusion within
modules and governance across modules is not nearly as clear-cut as the
module metaphor suggests.53 More generally, there is a continuing dialogue
about the extent of desirable exclusion that involves important
considerations beyond cost.54 In (mostly) eliding these considerations,
modularity theory elides the problem of power. At minimum, since the sci-
entific method requires careful attention to alternative possible explanations
for observed phenomena, it ought to be important to explain why we should

50. See, e.g., Abraham Bell & Gideon Parchomovsky, The Evolution of Private and Open
Access Property, 10 THEORETICAL INQUIRIES L. 77, 89 (2009); Daniel Fitzpatrick, Evolution and
Chaos in Property Rights Systems: The Third World Tragedy of Contested Access, 115 YALE L.J.
996, 1009 (2006); cf Brett M. Frischmann, Evaluating the Demsetzian Trend in Copyright Law, 3
REV. L. & ECON. 649, 652 (2007) (observing that the Demsetzian argument about the virtues of
internalization ignores the social value generated by positive externalities); Brett M. Frischmann
& Mark A. Lemley, Spillovers, 107 COLUM. L. REV. 257, 268 (2007) (arguing that legal rules for
intellectual property should be designed to foster positive externalities).

51. See, e.g., Jedediah Purdy, A Freedom-Promoting Approach to Property: A Renewed
Tradition for New Debates, 72 U. CHI. L. REV. 1237, 1240-42 (2005).

52. See Saul Levmore, Two Stories About the Evolution of Property Rights, 31 J. LEGAL
STUD. S421, S429-33 (2002), Katrina Miriam Wyman, From Fur to Fish: Reconsidering the
Evolution of Private Property, 80 N.Y.U. L. REV. 117, 127-51 (2005).

53. See Alexander, supra note 19, at 1855-56; Daniel H. Cole & Elinor Ostrom, The Variety
of Property Systems and Rights in Natural Resources, in PROPERTY IN LAND AND OTHER

RESOURCES 37-38 (Daniel H. Cole & Elinor Ostrom eds., 2012).

54. See generally, e.g., Gregory S. Alexander, The Social-Obligation Norm in American
Property Law, 94 CORNELL L. REV. 745 (2009) (demonstrating the extent to which various
important policies and norms limit owner control); Alexander, supra note 19 (discussing the
prevalence of "governance property" or common-ownership property); Cole & Ostrom, supra
note 53, at 37-38 (criticizing simplistic private-ownership models as naive and incomplete);
Pefialver, supra note 17 (arguing that property law should promote human flourishing, broadly
defined); Singer, supra note 46 (arguing that property's boundary-calibration principles must be
assessed relative to democratic values); Henry E. Smith, Mind the Gap: The Indirect Relation
Between Ends and Means in American Property Law, 94 CORNELL L. REV. 959 (2009) (arguing
that a predictable regime of private ownership rights predicated on exclusion promotes human
flourishing).
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credit the assertion that scientific logic, not power or distributional
inequality, explains what exists in practice. An account of property
grounded in evolving political economy foregrounds precisely these issues:
there are persistent, important connections between power, patterns of
internalization and externalization, and patterns of resource distribution, and
property institutions often reinforce those connections.

An account of property institutions as emergent responses to resource
management problems also enables productive recharacterization of the
origin story told by Demsetz, which concerns the inevitability of exclusive
control.55 The point of the property regime that Demsetz described was not
really the land at all; rather, the point was to use land as a proxy for
allocating property rights in valuable natural resources. 56 Allocation of
territory was a rudimentary form of fencing that enabled productive

stewardship of the resource according to then-available knowledge. But if
the point of the exercise is the resource rather than the proxy, it becomes
important to acknowledge that management capabilities subsequently might
evolve in ways that make other resolutions of resource claims more
attractive. Concerns about externalities, long-term sustainability, and
distributive justice might create pressures to devise ways of altering the
design of legal institutions to account for the common good. From this
perspective, the narrative about the inevitability of exclusive control seems
truncated, rather as though someone had set out to write a history of air
travel that culminated in the invention of the propeller plane. History,
moreover, is not teleology. Even if property rights in land constituted a
good solution to the problem of stewardship of fur-producing animals in the
seventeenth-century Canadian wilderness, that resolution might change
over time for a variety of reasons.

The understanding of property institutions as emergent responses to
resource-management problems also has important implications for
modularity theory's reductionist aesthetic. The terminology of inputs and
outputs, modules and scalability, recursion and resilience, and so on derives
from the fields of computer programming and systems design, and suggests
the increasing importance of computer software as an "intellectual
technology"-one that structures our thinking about the world on a deep
level.57 By a similar token, the "bundle of rights" metaphor for property,

55. See Demsetz, supra note 13, at 359.
56. Specifically, fur-producing animals whose pelts could be sold to European traders. Id. at

351-53.
57. See Smith, Property as the Law of Things, supra note 14, at 1701 (discussing HERBERT A.

SIMON, THE SCIENCES OF THE ARTIFICIAL (2d ed. 1981)); id. at 1711-13 (characterizing property
rules as persistent, compatible, recursive, and scalable). On intellectual technologies, see
NICHOLAS CARR, THE SHALLOWS: WHAT THE INTERNET IS DOING TO OUR BRAINS 44-50
(2010). See also LEWIS MUMFORD, TECHNICS AND CIVILIZATION 12-22 (1934) (describing the
roles of clocks and maps in structuring the modern, abstract understandings of time and space);
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which emerged in the early twentieth century,58 arguably expresses the
intellectual technology of the automated production line, in which
prefabricated components were assembled to form the resulting whole.
Modularity theory suggests the potential for a more flexible, adaptable
regime of bespoke property rights (of which more in subpart IV(D), below)
but also a more rigid conceptual hierarchy concerning the basic building
blocks. As we have already seen, however, IP in practice more willingly
accommodates complexity. To reap the full benefit of understanding
property as institutions for resource management, one must look beyond
land rights and uses to consider the full range of institutions that have
developed to organize the use of valuable resources.

Finally, an account of property grounded in evolving political
economy adds needed depth and texture to progressive and critical analyses
of property doctrine and theory. Inspired by the legal realists' critique of
property's formalisms and categories, some scholars have taken the position
that property's rules and categories are entirely arbitrary and serve chiefly
to express and reinforce economic power, political power, or both." Such
rules are better understood as technologically and historically contingent,
which is not at all the same thing. It is true that the label "property" can
become a specious categorization reifying transcendental nonsense, 60 but it
also usefully calls attention to the arrangements through which people order
their material and social affairs. Joseph Singer observes that property is not
simply inert stuff to be subjected to governance or manipulated according to
the whims of power; it is a dominant modality of governance in democratic
societies (and, one might add, in capitalist societies). 61 It is a means of

Daniel Bell, The Social Framework of the Information Society, in THE MICROELECTRONICS

REVOLUTION: THE COMPLETE GUIDE TO THE NEW TECHNOLOGY AND ITS IMPACT ON SOCIETY

500, 500-09 (Tom Forester ed., 1980) (describing how the computer is coming to serve as an
intellectual technology by virtue of its central role in organizing and processing information and
knowledge).

58. See Grey, supra note 6, at 69, 75-76; Vandevelde, supra note 34, at 357-62.

59. The most well-known contemporary statement of this view is Grey, supra note 6, at 77-
79. Antecedents of Grey's argument that property reduces to power include Morris R. Cohen,
Property and Sovereignty, 13 CORNELL L.Q. 8 (1927); and Robert L. Hale, Coercion and
Distribution in a Supposedly Non-Coercive State, 38 POL. SCI. Q. 470 (1923).

60. See generally Felix S. Cohen, Transcendental Nonsense and the Functional Approach, 35
COLUM. L. REV. 809 (1935). It is worth noting that Wesley Newcomb Hohfeld, the patron saint
of legal realism, was not opposed to all categorization, but only to categorization that was too
abstract to be analytically useful. See Wesley Newcomb Hohfeld, Some Fundamental Legal
Conceptions as Applied in Judicial Reasoning, 23 YALE L.J. 16, 28-29 (1913). Q Pierre Schlag,
How to Do Things with Hohfeld, LAW & CONTEMP. PROBS., nos. 1 & 2, 2015, at 185, 189-90
(arguing that Hohfeldian deconstruction is a method, not a theory).

61. See Joseph William Singer, Corporate Responsibility in a Free and Democratic Society,
58 CASE W. RES. L. REV. 1031, 1038 (2008) ("Property is not only an individual right but a social
and economic system."); Joseph William Singer, Property Law as the Infrastructure of
Democracy, in 11 POWELL ON REAL PROPERTY, at WFL 11-1 to -17 (Michael Allan Wolf ed.,
2011).
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effectuating both economic and political values. In contemporary
postindustrial society, however, systems of land ownership are not the only
systems of ownership through which democratic values (or other values)
may be expressed.

A theory of property as family resemblances lacks the cathedral's
purity of form, though I cannot resist noting that as a historical matter even
this concession is debatable; many of the great cathedrals of Europe took
decades or even centuries to build and are architectural hybrids.62 At any
rate, my aim in the balance of the paper is not theoretical purity but rather
usefulness. Simply put, a theory of property as family resemblances
provides a more useful foundation for understanding the types of rules and
institutions through which existing systems of property perform their
resource-coordination functions.

III. Resemblances: Property's Resource-Coordination Functions

Building on the family resemblances model described in subpart II(B),
this Part develops a general taxonomy of the resource-coordination
functions that legal institutions for property need to perform. It identifies
ten functions grouped into three categories: functions pertaining to
recognition of interests and owners, functions pertaining to provision of
public access, and functions pertaining to facilitation of market transactions.
I highlight some of the ways that existing property institutions have evolved
to perform these functions, noting particularly the variations that exist
within each category.63 The existing rules governing property in land,
property in natural resources, property in corporations and other artificial
entities, derivative property, and property in intellectual goods resemble
each other in various ways but do not march in lockstep. Property regimes
for different resources also emphasize some functions to a greater extent
than others.

The point of this exercise is analytical and speculative. I do not claim
that any particular rule or set of rules is either optimal or normatively
superior as it currently exists. As one would expect of a set of legal
institutions shaped by the constraints of evolving political economy,
property rules crystallize both efficiencies and power relations. Existing
rules must be understood as effecting both economic and political
settlements, and those settlements should not be taken for granted. Even so,
there is value in the patterns that this kind of survey can reveal. My goal in
this Part is to prompt careful thinking about property on the ground-about

62. See generally David Turnbull, The Ad Hoc Collective Work of Building Gothic Cathedrals
with Templates, String, and Geometry, 18 SCI. TECH. & HUM. VALUES 315 (1993).

63. This Part discusses rules, doctrines, and policies that are general and well known, so it is
footnoted only lightly.
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the different combinations of features that characterize property institutions
and that signify membership in the property family.

A. Recognition of Interests and Owners

The first set of functions that a system of property must perform
involves recognition, in two senses. First, a particular resource must be
recognized and demarcated as a member of the property family: as a
resource whose use is subject to regulation by institutions that rely on
private ownership and some corresponding degree of exclusivity. 64

Recognition processes, like property institutions more generally, are
emergent; at some point, however, we need to be able to say that recog-
nition rules have emerged in sufficiently concrete and regularized form and
that the property strategy, which entails commodification, is appropriate for
the resource in question. Second, owners must be recognized as owners,
and ownership often will entail duties of accountability that operate
between co-owners or between owners and others with special interests in
the use of a particular resource.

1. Appropriability Rules.-Most basically, a regime of property
requires rules about what can be owned. For land, chattels, and natural
resources, the subject matter of property is obvious: ownership attaches to
tangible things and identifiable geographic locations. But appropriability
also can be constituted contractually, in the manner prescribed by the
background rules that apply to the resource.6 5 Examples of this approach to
appropriability include property in corporations and other artificial entities,
which is defined in official instruments such as corporate charters, stock
certificates, and partnership agreements; and derivative property, which is
defined using standard instruments such as security agreements and
mortgage notes. Alternatively, appropriability can be defined using more
abstract concepts, such as copyright's originality and fixation requirements
and patent law's standards of novelty and nonobviousness. Last but not
least, appropriability can be foreclosed by a societal determination against
commodification of a particular resource. 66

2. Initial Allocation Rules.-Next, property regimes require a way to
distinguish owners from nonowners. In the life of a resource as property,
some owner must come first. Rules for identifying that owner (or group of

64. At the end of the taxonomy, I will consider this very general definition in more detail.
65. There is an obvious circularity here, but it cannot be avoided. Historically speaking,

neither the resource nor the rules come first. Instead, background rules about adequacy-for
example, of a corporate charter or of a mortgage-become more detailed and specific over time as
the practices giving rise to the resource became more frequent and ordinary.

66. See generally MARGARET JANE RADIN, CONTESTED COMMODITIES (1996); Margaret
Jane Radin, Market-Inalienability, 100 HARV. L. REV. 1849 (1987).
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owners) reflect societal beliefs about why both the resource and the owner's
contribution to it are important. Put differently, the ostensibly neutral first-
occupancy standard must be evaluated relative to some notion of what
constitutes occupancy at all. This is so even for types of property created
by contract or other formal instrument, as to which ownership flows from
provision of capital (rather than, say, provision of labor). The normative
underpinnings of other allocation rules are well recognized in the property
literature. For natural resources that are subject to rules of capture, first
occupancy traditionally has meant control. For patents and copyrights,
initial allocation to authors and inventors rests on narratives about
creatorship. In American land law, first occupancy sometimes has meant
permanent inhabitation and development, at least where occupancy was
disputed by the original inhabitants. 67 Under the system of land ownership
that displaced native occupancy, however, individual citizens could buy and
hold undeveloped land indefinitely, so that in fact one might plausibly
identify provision of capital as the determining factor in initial allocation of
land as well.

3. Claim-Staking Rules.-Abstract claims of ownership are easy to
make; substantiating them can be harder. For that reason, most property
regimes also have rules about establishing the existence and extent of
ownership. Two types of rules effectuate claim-staking functions:
documentation rules, which play an important role in establishing priority
and facilitating transfers of property from one owner to the next, and
boundary-definition rules, which are used to determine the scope and extent
of an owner's claim.68 Claim staking typically is accomplished by some
combination of the two types of rules, with the precise combination varying
from resource to resource.

The easy cases here are regimes of property in corporations and other
artificial entities and regimes of derivative property. Because the subject
matter of the ownership interest is an abstraction constituted and defined
entirely by contract and framed in terms of an ownership share or an
entitlement to payments, boundary disputes are nonexistent. Both types of
regimes have complex rules about documenting and recording ownership
claims.

67. For the classic statement of this view, see Johnson v. M'Intosh, 21 U.S. (8 Wheat.) 543,
569-70 (1823).

68. Until recently, contemporary property scholarship has paid much more attention to the
boundary-definition problem, but that may be changing. See generally Abraham Bell & Gideon
Parchomovsky, Of Property and Information, 116 COLUM. L. REV. (forthcoming 2016) (arguing
that no theoretical account of the institution of property can be complete without consideration of
the role of registries); Maria A. Pallante, The Curious Case of Copyright Formalities, 28
BERKELEY TECH. L.J. 1415 (2013) (discussing the roles that copyright registries might play in the
digital age).
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At the other end of the spectrum is copyright law, which routinely
confronts difficult claim-staking problems. Documentation mechanisms in
copyright law are radically underinclusive. This is so both because interna-
tional copyright law views formal claim-staking requirements as offensive
to the personhood interests of authors and because the bar to attaining
copyright protection is so low. For these reasons, and because registration
procedures have changed over the years, verifying ownership and
identifying current rightholders can be impossible for some works. 69 In
addition, because a work of authorship is an abstraction, ascertaining the
scope of copyright is prohibitively difficult ex ante. Instead, claim scope is
assessed on a post hoc basis using standards that are widely held to be
incapable of precise definition.

Patent law, real property law, and natural resources law lie in the
middle. Patents, like corporate shares and unlike copyrights, must be issued
by a certifying authority and are recorded at the time of issuance. Rights
are defined first by the claim language and secondarily by the background
prior art. Similarly, real property interests must be memorialized in writing
when they are created, and the writing must describe the extent of the land
that is claimed. Over the centuries, descriptions have become much more
precise, often including exact coordinates. Real property claims need not
be recorded, but because recordation plays an important role in resolving
priority disputes, and therefore is required by mortgage lenders and
insurers, it has become the norm. Claims to natural resources derive from
land ownership at common law and also may be separately documented and
recorded pursuant to a supervening administrative regime.

Boundary disputes do occur in all three of these intermediate cases,
and in each case the dispute resolution mechanisms are different. In the
case of patent claims, attempts at precision in claiming inevitably are
undermined both by the inherent ambiguities of language and by ongoing
technological changes. In real property, both organically arising land-use
patterns and opportunistic behavior by neighbors can disrupt even clear
boundaries. Here patent law's boundary-definition rules (including claim
construction rules, nonobviousness standards, and the doctrine of
equivalents) tend to focus on the nature of the claimed invention, while real
property's rules (including both hard-edged doctrines like prescription and
more equitable doctrines such as estoppel) tend to focus on the behavior of
the parties. In the case of natural resources, claim boundaries are inherently
more difficult to determine and at common law have tended to derive from
historical usage patterns by landowners entitled to claim a share of the
resource. Under administrative regimes, claim boundaries may depend on a

69. This is known as the "orphan works" problem. For a helpful summary, see generally U.S.
COPYRIGHT OFFICE, REPORT ON ORPHAN WORKS (2006), http://www.copyright.gov/orphan/
orphan-report.pdf [http://perna.cc/8NC9-WSNL].
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variety of factors, including historical usage patterns but also other factors
motivated by sustainability concerns. Disputes between owners are
resolved not by fixing boundaries (which would be impossible) but instead
by applying accountability rules, which I consider next.

4. Accountability Rules.-Finally, systems of property require rules
about respect for and accountability to co-owners and others whose
interests are recognized as important. Accountability considerations are a
particularly striking feature of natural resources law, where they help to
reconcile the interests of competing legitimate claimants. Examples from
the common law include the riparian-rights doctrine and the no-waste rule
for co-owners of subterranean reservoirs. More elaborate common-pool
arrangements and administrative regimes have accountability rules that
operate within communities of claimants. To similar effect, real property
law has a well-established set of doctrines that defines the reciprocal
obligations of cotenants and another defining the obligations of life tenants
to subsequent possessors. Copyright's rules about accountability to
coauthors are similar to the real property rules. Like cotenants of real
property, coauthors must account to one another for rents earned from third
parties; unlike cotenants, though, coauthors cannot ask a court to partition
the property and in many countries (though not the United States) must seek
one another's consent before licensing.

Rules about accountability between common owners and co-owners do
not, however, exhaust property's conception of accountability. Account-
ability rules also mediate between different kinds of interests in resources.
Examples of such rules within the real property system include those
defining the responsibilities of trustees to beneficiaries and landlords to
tenants. One of the central purposes of legal regimes governing
corporations and similar artificial entities is to establish a framework for
ensuring the accountability of managers to shareholders and for resolving
principal-agent problems. In each of these cases, accountability rules serve
both economic and noneconomic interests.

IP's rules about accountability between different kinds of interests
sometimes have emphasized the personhood concerns of creators far more
directly than their economic wellbeing. In patent law, accountability rules
traditionally required proper attribution of inventorship. Even when
inventions were assigned to employers by prior arrangement, patent law
preserved naming as the domain of the employee-inventor. The America
Invents Act of 2011 changed that practice, allowing corporate claimants to
register their interests directly. 70 Turning to copyright, most countries' laws
provide authors and performers with a variety of moral rights, but U.S.
copyright law provides only a more limited set of such rights to creators of

70. 35 U.S.C. 118 (2012).
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certain visual artworks. Yet the copyright system also has recognized that
personhood rules do not define the full extent of creators' accountability
concerns. The copyright rules allowing authors and certain others to
terminate transfers and recapture ownership are intended to serve creators'
economic interests by offsetting some of the market uncertainties that
surround creative production.

B. Provision of Public Access

Property entitlements are limited by a variety of social interests, and a
system of property requires rules for effectuating those limits. More so than
in either of the other major categories of property rules, rules privileging
public access tend to be highly resource specific. In general, however,
social interests requiring some form of access to another's property can be
organized into two categories. Sometimes the law recognizes access privi-
leges based on transformative conduct or use by the party claiming the
privilege. In other cases, public policy creates generalized access
privileges.

1. Transformation Rules.-The first category of public-access rules
consists of privileges to use and transform another's private property.
Transformation rules are particularly prominent in copyright, where they go
by the name of fair use, but they exist across the spectrum of property. The
doctrine of accession., a staple of chattel-property doctrine, prescribes
circumstances under which ownership can change hands following a
transformation in the chattel's physical condition. 71 In real property law, a
number of doctrines privilege conduct that has as its byproduct some
transformative effect on or use of land owned by another. Nuisance law
and zoning regulation limit the extent of permissible transformation flowing
from changed patterns of land use, but privilege transformative conduct
within those limits. In a sense, then, nuisance law and zoning regulation are
the fair use doctrine's conceptual opposites; transformation in real property
law requires moderation. In addition, real property includes rules about
how to allocate the value of improvements made to another's property,
which resemble accession rules in some respects, and other rules about
easements arising from patterns of use. Corporate law might seem an
unlikely place to find transformation rules, because each owner can claim
title to only a very small part of the whole, but transformation rules do exist

71. Peter Lee and Christopher Newman have argued that accession supplies a model for
understanding rights of transformation in patent and copyright law, respectively. Peter Lee, The
Accession Insight and Patent Infringement Remedies, 110 MICH. L. REV. 175, 177-80 (2011);
Christopher M. Newman, Transformation in Property and Copyright, 56 VILL. L. REV. 251, 288-
89 (2011). The similarity is striking, but it illustrates a different conclusion: accession doctrine is
not a universal template but rather one manifestation of a resemblance shared by many members
of the property family tree.
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at the aggregate level. Corporate law provides mechanisms by which
groups of shareholders can take control of the enterprise and mandate
restructuring.

2. Privilege Rules.-Other public-access rules are more accurately
categorized as privilege rules. Some of these rules can be invoked by any
member of the public; others benefit anyone who can claim membership in
a particular category (neighboring landowners, creditors, customers, and so
on).

Some justifications for privilege rules sound in necessity. So, for
example, the classic example of a privilege rule from real property law is
the case in which trespass is justified to avert imminent danger to life and
limb. Bankruptcy and workout rules for corporations also are driven by
necessity considerations, as are trademark law's rules about nominative use
and fair use, which describe situations in which ordinary rules of language
usage create a privilege to speak in ways that arguably impinge on
corporate reputation and shareholder value. Some applications of the idea-
expression distinction and the nonobviousness doctrine in copyright and
patent, respectively, reflect concerns about necessary access to basic
literary, artistic, and technological building blocks. 72 Considerations of
necessity also inform mortgage foreclosure rules and repossession rules for
secured property, both of which mediate between the interests of derivative-
property owners and owners of the underlying assets.

Some contemporary property regimes, however, recognize a much
broader array of policies as justifying public-access privileges. In real
property law, privilege rules may flow from nondiscrimination obligations
or from other public-welfare goals. In copyright and patent cases, privilege
rules define the extent to which creators and innovators enjoy leeway to use
inputs claimed by others without regard to necessity; examples include
copyright's scenes d faire doctrine, some applications of the idea-
expression distinction, and the "obvious to try" doctrine in patent law.73

72. See, e.g., Alice Corp. v. CLS Bank Int'l, 134 S. Ct. 2347, 2354 (2014) (observing that
patents on natural laws and abstract ideas would appropriate the basic tools of scientific and
technological research and "thwart[] the primary object of the patent laws" (citing Mayo
Collaborative Servs. v. Prometheus Labs., Inc., 132 S. Ct. 1289, 1293 (2012))); Baker v. Selden,
101 U.S. 99, 103 (1879) (observing that "[t]he very object [of communicating knowledge to the
world] . .. would be frustrated if the knowledge could not be used without incurring the guilt of
piracy of the book"); Herbert Rosenthal Jewelry Corp. v. Kalpakian, 446 F.2d 738, 742 (9th Cir.
1971) ("When the 'idea' and its 'expression' are thus inseparable, copying the 'expression' will
not be barred, since protecting the 'expression' in such circumstances would confer a monopoly of
the 'idea' upon the copyright owner free of the conditions and limitations imposed by the patent
law.").

73. Inexactitude is unavoidable here. Justifications based on necessity and public policy exist
on a continuum, and necessity rhetoric figures prominently in privilege cases of all types. For
some (relatively) clear expressions of the principle that exclusions from copyright protection are
not limited to cases of strict necessity, see Comput. Assocs. Int'l, Inc. v. Altai, Inc., 982 F.2d 693,
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Note that in IP law, unlike real property law, privilege issues and boundary-
definition issues intersect pervasively. The boundary-definition problem
implicates public privileges in the first instance, and so the same doctrines
are called upon to resolve both types of issues.

Natural resources law illustrates the interplay between recognition
rules and public-access considerations even more acutely than IP law does.
Natural resources law generally lacks both transformation and privilege
doctrines, so it might seem to be an outlier here, but it is not. The problem
simply is that resources such as water, oil, and gas inevitably are
transformed as they are used. Put differently, these resources are inherently
infrastructural; they tend to be used and enjoyed not for themselves but
rather as inputs into other activities, and in a crowded world their
consumption becomes rivalrous. 74 For these reasons, the concerns that
militate in favor of transformation rules and/or privilege rules in the case of
other resources tend to manifest at a different stage of institutional design,
informing the content of claim-staking rules and accountability rules.

C. Facilitation of Market Transactions

The final category of functions that a system of property must perform
involves facilitating market transactions. The transactional framing of this
category is a deliberate departure from the way that property markets
traditionally have been understood. Traditionally, the land-centric model of
property has focused primarily on facilitating atomistic owner-to-owner
transfers of property holdings. Other sorts of transactional rules, such as
those about estates and servitudes, have been evaluated principally with
regard to their effects on alienability. The IP system, which encompasses
many different kinds of transactions, has never fit easily within this
framing. Decades' worth of case law and scholarly literature identifies dis-
semination of works and inventions to end users as one of the IP system's
principal instrumental goals, without which the system could not further its
ultimate goal of promoting the progress of knowledge and invention.
Monolithic property reasoning about IP has worked to force the
dissemination goal and the alienability framing into conceptual alignment,
privileging theories about how transfers of ownership facilitate

709-10 (2d Cir. 1992) (excluding from copyrightability computer-program elements
"circumscribed by extrinsic considerations such as" industry design standards and expectations);
and A. A. Hoehling v. Universal City Studios, Inc., 618 F.2d 972, 979 (2d Cir. 1980) (justifying
lack of protection for stock scenes and devices on the ground that such elements are "as a practical
matter indispensable, or at least standard, in the treatment of a given topic" (quoting Alexander v.
Haley, 460 F. Supp. 40, 45 (S.D.N.Y. 1978) (emphasis added))). The "obvious to try" doctrine
precludes patentability for predictable variations on publicly available technologies and processes,
whether or not the prior art explicitly directs or suggests such variations. See KSR Int'l Co. v.
Teleflex, Inc., 550 U.S. 398, 415-18 (2007).

74. BRETT M. FRISCHMANN, INFRASTRUCTURE: THE SOCIAL VALUE OF SHARED RESOURCES
61-66 (2012).
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dissemination of products embodying intellectual goods. That approach
gives too little weight to demand-side considerations, including not only
demand by end users but also demand for the use of intangible creations or
inventions as inputs into highly complex end products, or as partial inputs
into other intangible creations. As we will see, moreover, rules about end
users, aggregation, and inputs also appear in other branches of the property
family tree.

1. Transfer Rules.-Alienability is not everything, but it is nonetheless
a core feature of a property regime. A system of property requires rules to
govern the transfer of title to owned resources from one owner to another.
Arguably, a regime of resource administration lacking transfer rules would
not be a property regime at all. Justice Mosk's classic dissent in Moore v.

Regents of the University of California" notwithstanding, instances of
inalienable personal property are the exceptions that prove the rule. 76 For
most purposes, refusal to make certain types of resources alienable is
refusal to admit them to membership in the property family tree.

2. End User Rules.-In addition to rules about transfer of title, property
regimes also require rules about dissemination of outputs to end users. As
already noted, dissemination is a central concern of both patent law and
copyright law. Property theory about IP too often has assumed that rules
maximizing alienability of IP rights, and particularly rules that concentrate
control in owners, will further dissemination goals. In fact, end user rules
in IP are more varied than that framing suggests. Consider, for example,
the first sale doctrine in copyright and the exhaustion doctrine in patent law,
each of which preserves to end users some control over the disposition of
lawfully purchased embodiments of copyrighted works and patented
inventions, and therefore conversely limits control by the entitlement
owner. In copyright law, special privileges for libraries and public
broadcasters are designed to promote end user access, and the fair use
doctrine shelters many other end user practices.

Notably, and consistent with the family resemblances model, end user
concerns also feature in real property law and in legal regimes concerning
derivative property. In real property law, landlord-tenant law is the princi-
pal example. Judicial and legislative decisions are shaped by alienability
concerns but also by concerns about the availability of rental property,
about duties of good faith and fair dealing between landlords and tenants,
and about the personhood interests of residential renters. Turning to
derivative property, both mortgage law and the law of secured transactions

75. 793 P.2d 479 (Cal. 1990).
76. Id. at 509-10 (Mosk, J., dissenting); cf Radin, supra note 66, at 1854 (positioning

inalienability as the opposite of property).

28 [Vol. 94:1



Property as Institutions for Resources

incorporate significant protections for the owners of the underlying real or
tangible assets, and end user concerns have provided the impetus for
additional protections in the wake of the subprime mortgage crisis.7 7

End user concerns are much less prominent in corporate law and
natural resources law. Traditionally, corporate law has been fairly
unresponsive to end user concerns. Protection for end users has been
provided, if at all, by other laws: trademark and unfair competition laws,
securities laws, environmental laws, food and drug laws, consumer
protection laws, and so on. More recently, however, the corporate social
responsibility movement has worked to develop ways of modifying the
basic corporate instruments to make corporations more directly accountable
to the end users of their products and services. 78 In natural resources law,
the needs of end users manifest indirectly. When natural resources regimes
impose extraction quotas in the interest of long-term sustainability, they do
so with the level of overall public need in mind.79 Public utility regimes for
water, electricity, and natural gas, which generally incorporate both rate
controls and nondiscrimination obligations, also seek to serve end users'
interests.

3. Assembly Rules.-A third category of market-facilitating rules
includes rules designed to facilitate the assembly of inputs into a larger,
cohesive whole. Real property lawyers and scholars have long recognized
the importance of assembly rules. Assembly concerns furnish an important
justification for exercise of the eminent domain power, and also underlie
some types of zoning regulations.80 In real property law, however, the
framing of the assembly problem through the polarizing lens of the public-
private distinction has shaped the analysis, leading many courts, legislators,
and commentators to regard land-assembly efforts with suspicion.8' The

77. See Dodd-Frank Wall Street Reform & Consumer Protection Act, Pub. L. No. 111-203,
124 Stat. 1376 (2010).

78. See generally Joe W. (Chip) Pitts II1, Corporate Social Responsibility: Current Status and
Future Evolution, 6 RUTGERS J.L. & PUB. POL'Y 334 (2009).

79. See, e.g., Deborah A. Sivas & Margaret R. Caldwell, A New Vision fbr California Ocean
Governance: Comprehensive Ecosystem-Based Marine Zoning, 27 STAN. ENVTL. L.J. 209, 231
(2008) (detailing the California Coastal Act's mission to "protect, conserve, restore, and enhance
environmental and human-based resources of the California coast and ocean for environmentally
sustainable and prudent use by current and future generations").

80. Consider, for example, zoning to preserve undisturbed residential enclaves or to
concentrate commercial development in designated "downtown" districts.

81. See Abraham Bell & Gideon Parchomovsky, The Uselessness of Public Use, 106 COLUM.
L. REV. 1412, 1423-26 (2006) (discussing the widespread disapproval of the Supreme Court's
ruling in Kelo v. City of New London, 545 U.S. 469 (2005)); Ilya Somin, The Judicial Reaction to
Kelo, 4 ALB. Gov'T L. REV. 1 (2011) (discussing disapproving responses by state courts); see
also Ilya Somin, The Limits of Backlash: Assessing the Political Response to Kelo, 93 MINN. L.
REV. 2100 (2009) (investigating why strong public disapproval has not translated into widespread
legislative reform).
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public-private controversy has spilled over into water law, where
administrative regimes regulating extraction also perform an assembly
function. As such regimes become more commonplace and more
restrictive, they have begun to generate novel types of regulatory takings
litigation. 82

In other property contexts, however, the assembly function is both
pervasive and unremarkable. As already noted, the corporate form
originated as a device for solving assembly problems associated with large-
scale production and continues to perform that function today. IP regimes
also routinely confront and smoothly resolve certain kinds of assembly
problems. Both copyright law's "work made for hire" doctrine and the
patent system's established practice of requiring assignments in the
employment context enable the aggregation of intangible inputs into larger

works such as motion pictures and computer operating systems.
IP regimes also confront other types of assembly problems, involving

inputs that span multiple owners. Getting a mobile operating system to
market, for example, can involve licensing tens of thousands of patents.
Here the track record is mixed. Solutions to multiple-ownership problems
sometimes have emerged through marketplace collective action. In some
industries, patent pools facilitate input licensing for assembly on a
reasonable and nondiscriminatory basis. In some parts of the software
industry, the copyleft regime provides an alternative and highly effective set
of assembly rules. In other cases, however, no satisfactory resolution of
assembly problems has emerged.83  Pooling arrangements, moreover,
remain vulnerable to disruption by patent trolls.

4. Intermediate Input Rules.-There is a final category of market-
facilitating rules that maps neither to dissemination nor to assembly, and
that includes cases in which resources are used as separately identifiable
and often fractional inputs into larger end products. An example might be a
stanza of a popular song licensed for synchronization with a television or
radio commercial, an excerpt from a news broadcast licensed for inclusion
in a documentary film, or a chapter from a history text licensed for
inclusion in a college coursepack. A different kind of example is the
situation that arises when one computer program interoperates with or calls
routines in another program, and must duplicate some of the command
structure of the second program for the procedure to succeed. In each case,
the question is not how to facilitate creation of an integrated work such as a

82. One especially prominent example is Edwards Aquifer Auth. v. Day, 369 S.W.3d 814
(Tex. 2012).

83. Consider, for example, the problem of clearing rights to engage in interactive web
streaming of copyrighted sound recordings embodying copyrighted musical works. See Lydia
Pallas Loren, Untangling the Web of Music Copyrights, 53 CASE W. RES. L. REV. 673, 691-96,
698-702 (2003).

30 [Vol. 94:1



2015] Property as Institutions for Resources 31

motion picture or computer operating system, but rather how discretionary
inputs can be located, viewed, enjoyed, or licensed. Notably, where private
collective licensing regimes have emerged, they have attempted to serve
multiple values, including profit making but also access and non-
discrimination. 84

Although the intermediate-inputs problem is most closely connected
with IP, it too may be found elsewhere in the property family tree. For
example, zoning boards and common-interest communities perform
essential intermediation functions that involve the production of amenities,
governance, and other common goods. 85 Creators of collateralized debt
obligations use a type of derivative property (mortgages) as an input into a
different derivative investment vehicle in which individual mortgages are
first assembled and then disaggregated. Notably, the latter example is one
involving a failure of private institutions to identify and correct for
important external risks.86 Institutional innovation does not always solve
resource-coordination problems effectively and can create new problems.8 7

84. See, e.g., 2015 Rates, SOUNDEXCHANGE, http://www.soundexchange.com/service-
provider/rates/ [http://perma.cc/D6BN-JA4U]; Academia Products & Solutions, COPYRIGHT
CLEARANCE CTR., http://www.copyright.com/academia/ [http://perma.cc/RDE5-UA5U]; Business
Products & Solutions, COPYRIGHT CLEARANCE CTR., http://www.copyright.com/business/
[http://perma.cc/M76U-6QRQ]; Get an ASCAP License, AM. SOC'Y COMPOSERS, AUTHORS AND
PUBLISHERS, http://www.ascap.com/licensing/ [http://perma.cc/WU2D-Z28K]. In some cases,
access and nondiscrimination obligations have been imposed initially by legislation and/or
litigation to define the scope of intermediary institutions. See 17 U.S.C. 114(f) (2012) (defining
statutory license for certain digital audio transmissions of sound recordings); United States v.
Broad. Music, Inc., 1966 Trade Cas. (CCH) 71,941 (S.D.N.Y. 1966), as amended, 1996-1 Trade
Cas. (CCH) 71,378 (S.D.N.Y. 1994); United States v. Am. Soc'y of Composers, Authors &
Publishers, 1950 Trade Cas. (CCH) 62,595 (S.D.N.Y. 1950); United States v. Am. Soc'y of
Composers, Authors & Publishers, 1941 Trade Cas. (CCH) 56,104 (S.D.N.Y. 1941); Jorge L.
Contreras, A Brief History of FRAND: Analyzing Current Debates in Standard Setting and
Antitrust Through a Historical Lens, 80 ANTITRUST L.J. 39 (2015).

85. See Fennell, Ostrom 's Law, supra note 49, at 10-11; Parchomovsky & Siegelman, supra
note 46, at 248, 251.

86. See Adam J. Levitin & Susan M. Wachter, Explaining the Housing Bubble, 100 GEO. L.J.
1177, 1238-42 (2012) (exploring connections between securitization and the 2008 financial
crisis); Adam J. Levitin, The Paper Chase: Securitization, Foreclosure, and the Uncertainty of
Mortgage Title, 63 DUKE L.J. 637 (2013) (explaining how rapidly proliferating and poorly
documented mortgage securitization has undermined recording systems for real property);
Christopher L. Peterson, Two Faces: Demystifying the Mortgage Electronic Registration System's
Land Title Theory, 53 WM. & MARY L. REV. 111, 155-56 (2011) (tracing the ways that use of
MERS as a clearinghouse for securitization has shifted long-term risk onto consumers and
subsequent investors).

87. See Fennell, supra note 4, at 1498-1501 (discussing the relationship between institutional
design and suboptimal resource access).
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The analysis in this Part, though obviously preliminary, suggests a
useful perspective on debates about how and why property institutions
resemble one another. Property on the ground has no ideal form; it is a
vibrant and diverse collection of institutional solutions to resource-
coordination problems. The point is not simply that property entitlements
are bundles of rights. The "bundle of rights" terminology, while apt for
some purposes, often has had the unfortunate effect of making the resource-
dependent attributes of property institutions fade into the background.88

Property rights are bundles of attributes constructed and assembled for
particular purposes, and as such they exhibit systematic patterns. It seems
most sensible to understand "property" as an umbrella term covering a set
of institutional choices that are related by an emphasis on exclusivity and
exchange. Exclusivity, however, varies both in degree and in kind; one
may have exclusivity in access, in use, or simply in enjoyment of rents.
Similarly, property institutions may facilitate market exchange of title, or
may facilitate market exchange of value for different kinds of access and/or
use, and society may choose to recognize a variety of public-access
privileges. Exclusionary rights, exchange structures, and privileges can be,
and generally are, calibrated differently for different resources.

IV. Differences: IP as Itself

So far, we have seen that the family resemblances model of property
acknowledges and embraces both similarity and difference. This Part
develops an account of IP as different property. Such an account must
investigate four important points of departure from the monolithic, land-
centric model that has dominated property thinking. First, it must
interrogate the assumptions about incentives to production that so often
inform theoretical accounts of monolithic property. Incentives do figure
importantly in the production of IP, but the monolithic property model does
not do justice to the patterns of motivation that surround intellectual
production. Second, an account of IP as different property must consider
the roles played by different modalities of production, including markets,
commons, firms, and hybrid modalities. Intellectual production is
fundamentally heterogeneous, which means that property doctrines and
institutions tailored to IP need to be correspondingly flexible. Third, the
monolithic property model tends to take as given the proposition that its
focus should be the linked topics of productive stewardship and
governance, and to ignore questions about whether and how beneficial
intermediation of subsequent, aggregate, and/or fractional uses will occur.
An account of IP as different property cannot do this; intermediation is an

88. For a different critique of the essence-bundle dichotomy, see generally Jeanne L.
Schroeder, Chix Nix Bundle-O-Stix: A Feminist Critique of the Disaggregation of Property, 93
MICH. L. REV. 239 (1994).
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essential function of modern IP institutions. Finally, the contemporary IP
system increasingly is populated by hybrid forms that occupy an uneasy
space between property and contract. An account of IP as different
property must say something about the appropriate roles of such hybrids.

A. Incentives Unplugged

Accounts of IP as property typically begin with some version of the
incentives-to-production story, so it is useful to begin there. Contemporary
incentive-based theories of property derive from the Demsetzian story about
property as a corrective to the tragedy of the commons.8 9 Economically
speaking, IP presents a variation on the classic form of the tragedy
narrative. Because intangible goods are nonrival and nonexclusive, there is
no risk of depletion due to overconsumption. The worry, instead, is that
nonrivalrousness and nonexclusivity will result in underproduction: that
without a way for producers to appropriate economic rents for their efforts,
we will have less intangible production and that society will be the poorer
for it. Exclusive rights in intellectual goods solve the appropriability
problem, supplying incentives for cultural and technical production.
(Underproduction narratives about IP tend to skip over questions about how
much intellectual production we should want, assuming that more is always
better. I will follow their lead, but it is important to note that the optimal
amount of intellectual production is unknown and likely unknowable. It is
at least arguable that our society overproduces intellectual goods relative to
other goods that might improve human well-being more directly and
effectively. 90)

Assuming that the risk of intellectual underproduction is real at least
some of the time, the problem is that incentives-to-production reasoning
about IP is misleading in two ways. Most of the scholarly criticism has
focused on the first, which relates to the connection (or lack thereof)
between motivation and economic value. I agree with that critique (and
have written some of it), but my point here is different: incentives-to-
production reasoning about IP does not support the unitary property
paradigm, but instead undermines it. Incentives are important to the
production of intellectual goods, but careful attention to the way that
incentives play out in the context of intellectual production supports the
difference thesis. Understanding intellectual production requires separate
accounts of the motivations of initial creators and the incentives of
commercializers, and each of those accounts differs in important ways from

89. See supra subpart II(A). For a useful overview of Demsetzian reasoning about intellectual
property, see Frischmann, supra note 50.

90. For exploration of this problem, see generally Glynn S. Lunney, Jr., Reexamining
Copyright's Incentives-Access Paradigm, 49 VAND. L. REV. 483 (1996).
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the account of incentives offered by many economically oriented property
theorists.

Conventional accounts of incentives-to-production modeled on the
purported relationship between internalization of costs and good
stewardship are radically incomplete as to the motivations of creators of
intellectual goods. Such accounts explain neither why people create nor
what they create. For many, creation is motivated more fundamentally by
passion, desire, and play than by economic incentives. 91 Cultural and
environmental serendipity also have a great deal to do with the substance of
the creative work product; creative people draw inspiration from what they
see and hear around them. 92 Authors and inventors do benefit concretely
from employment within creative industries, but the connection between
such employment and outlets for creative passion is too often assumed

rather than argued for. None of this means that giving copyrights to authors
and patents to inventors is a bad idea. It simply means that the simple
incentives-to-production story cannot be the reason for giving them.
Creative people are happy to receive IP rights, but that is not why they do
the work in the first place.

Recognizing the mismatch between incentives-to-production reasoning
and the realities of creative practice, some scholars invoke the first-order
intermediaries who bring copyrighted works and patented inventions to
market. They argue that even if IP is not about incentives for creators, it is
quite clearly about incentives for the publishers, movie studios, record
labels, pharmaceutical manufacturers, technology firms, and similar entities
that invest capital to fund the development, production, and distribution of
intellectual goods. 93 As we will see below, that strategy comes with
complications of its own. Accepting for the moment, however, that
incentives to intermediaries matter, still the market-making justification
cannot be embraced to its fullest, for that would make IP a very odd sort of
property indeed, in which rights are given to one group of people (creators)

91. See generally JESSICA SILBEY, THE EUREKA MYTH: CREATORS, INNOVATORS, AND

EVERYDAY INTELLECTUAL PROPERTY (2015); Gregory N. Mandel, To Promote the Creative
Process: Intellectual Property Law and the Psychology of Creativity, 86 NOTRE DAME L. REV.
1999 (2011); Rebecca Tushnet, Economies of Desire: Fair Use and Marketplace Assumptions, 51
WM. & MARY L. REV. 513 (2009).

92. See JULIE E. COHEN, CONFIGURING THE NETWORKED SELF: LAW, CODE, AND THE PLAY

OF EVERYDAY PRACTICE 81-99 (2012). See generally TERESA M. AMABILE, CREATIVITY IN

CONTEXT (1996); MIHALY CSIKSZENTMIHALYI, CREATIVITY: FLOW AND THE PSYCHOLOGY OF

DISCOVERY AND INVENTION (1996); PETER GALISON, EINSTEIN'S CLOCKS, POINCAR'S MAPS:

EMPIRES OF TIME (2003); HOWARD GARDNER, CREATING MINDS (1993); Mandel, supra note 91,
at 2011.

93. See generally WILLIAM M. LANDES & RICHARD A. POSNER, THE ECONOMIC STRUCTURE

OF INTELLECTUAL PROPERTY LAW (2003); Jonathan M. Barnett, Copyright Without Creators, 9
REV. L. & ECON. 389 (2014).
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in order to provide incentives for a different group of people (market-
makers).

A fallback move is to posit that the incentives and interests of creators
and market makers are aligned. If that is right, we might avoid having to
engage in close study of creators and their unruly motivations and habits.
But that move too assumes what ought to be more carefully explored.
Market-making and market-clearing are important functions that IP
institutions need to facilitate, and creators do benefit from those activities.
But we should also note the extent to which the property-in-land model and
its synergies with the industrial-era model of intellectual production have
operated to force creator and intermediary interests into conceptual
alignment, eliding potential conflicts of interest. Such conflicts are not just
a theoretical matter; there is plenty of evidence that they exist. To take just
a few examples, musicians and record labels have clashed over online
distribution of their works, as have academic authors and journal
publishers. 94  Scientists and software developers wanting to change
employers have found themselves embroiled in disputes over trade secrets
and other confidential materials. 5

If we can neither write authors and inventors out of the entitlement
equation nor conflate their interests with those of intermediaries, then
property thinking about IP must confront two questions. First, we need a
non-incentive-based theory about who deserves to be given IP rights, and
under what circumstances. Natural rights theories of IP offer answers to
these questions that turn on labor and personhood, but such theories are
widely criticized as based on discredited models of romantic authorship. 96

94. See Stephen Adams, Pink Floyd Stops EMI from Cutting up Albums Online, TELEGRAPH
(Mar. 11, 2010, 1:45 PM), http://www.telegraph.co.uk/culture/music/music-news/7421247/Pink-
Floyd-stops-EMI-from-cutting-up-albums-online.html [http://perma.cc/RRP8-NGXC]; Gary
Graff, Def Leppard Recording 'Forgeries' of Old Hits to Spite Label, BILLBOARD (July 2, 2012,
6:15 PM), http://www.billboard.com/articles/news/482195/def-leppard-recording-forgeries-of-old-
hits-to-spite-label [http://perma.cc/S63G-VPTY]; Guy Gugliotta, Gulf on Open Access to
Federally Financed Research, N.Y. TIMES (Feb. 27, 2012), http://www.nytimes.com/2012/02/28/
science/a-wide-gulf-on-open-access-to-federally-financed-research.html?pagewanted=all [http://
perna.cc/BWF6-VNU2]; Thomas Lin, Mathematicians Organize Boycott of a Publisher, N.Y.
TIMES (Feb. 13, 2012), http://www.nytimes.com/2012/02/14/science/researchers-boycott-elsevier-
journal-publisher.html [http://perma.cc/L8Y2-6AF5]; Bobby Owsinski, Beyonce Fights Back
Against The Amazon/Target Boycott, FORBES (Dec. 23, 2013, 7:00 AM), http://
www. forbes.com/sites/bobbyowsinski/2013/12/23/beyonce-fights-back-against-the-amazontarget-
boycott [http://perma.cc/N4EE-YDWF].

95. See ORLY LOBEL, TALENT WANTS TO BE FREE: WHY WE SHOULD LEARN TO LOVE
LEAKS, RAIDS, AND FREE RIDING 108-17 (2013).

96. Leading examples of natural rights theorizing about IP are Wendy J. Gordon, A Property
Right in Self-Expression: Equality and Individualism in the Natural Law of Intellectual Property,
102 YALE L.J. 1533 (1993); Roberta Rosenthal Kwall, Inspiration and Innovation: The Intrinsic
Dimension of the Artistic Soul, 81 NOTRE DAME L. REV. 1945 (2006); Adam Mossoff, Rethinking
the Development of Patents: An Intellectual History 1550-1800, 52 HASTINGS L.J. 1255 (2001);
Adam Mossoff, Who Cares What Thomas Jefferson Thought About Patents: Reevaluating the
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Reliance on romantic notions of creativity is not necessary to solve the
allocation problem, however, because distributive considerations also come
into play. Most minimally, as between creators and first-order
intermediaries, in most cases it would seem distributively unfair simply to
give rights to intermediaries and leave creators to fend for themselves, and
that is so whether or not creators need incentives to create. In theory at
least, giving copyrights to authors and patents to inventors avoids economic
exploitation and the corresponding demoralization costs.97 There is also a
broad egalitarianism at work in a system of legal rules that recognizes a
kind of property that can be earned by using one's mind. The devil is in the
details, but if the system is well constructed we might be able to say that
giving copyrights to authors and patents to inventors serves expressive
functions that relate to distributive justice and to the democratization of
ownership.

Second, if we are going to acknowledge the importance of copyright
and patent in avoiding demoralization costs to initial creators, we need to
acknowledge that those costs also need not be incentive related but can
originate in perceived offenses to other important values. As many scholars
have argued, one can demoralize authors with rules about scope that are too
strict and that unnaturally constrain the scope for creative or inventive
practice. 98 In the context of copyright, I have called this effect on creative
practice copyright's "obstructive function": assigning rights that are too
broad can impede subsequent creation, producing costs that are both
economic and noneconomic. 99 Patent rules can have similar effects on
inventors; one aspect of the patent system that has come in for repeated
criticism is its failure to provide a robust experimental use doctrine.' 00

Patent "Privilege" in Historical Context, 92 CORNELL L. REV. 953 (2007). Prominent critiques
include BOYLE, supra note 22; Peter Jaszi, On the Author Effect: Contemporary Copyright and
Collective Creativity, in THE CONSTRUCTION OF AUTHORSHIP: TEXTUAL APPROPRIATION IN LAW

AND LITERATURE 29 (Martha Woodmansee & Peter Jaszi eds., 1994); Lemley, supra note 22.
97. Cf Frank I. Michelman, Property, Utility, and Fairness: Comments on the Ethical

Foundations of "Just Compensation" Law, 80 HARV. L. REV. 1165, 1214 (1967) (coining the
term "demoralization costs" in the context of eminent domain proceedings).

98. See generally, e.g., JAMES BOYLE, THE PUBLIC DOMAIN: ENCLOSING THE COMMONS OF

THE MIND (2008); LAWRENCE LESSIG, THE FUTURE OF IDEAS: THE FATE OF THE COMMONS IN A

CONNECTED WORLD (2001); Julie E. Cohen, Copyright, Commodification, and Culture: Locating
the Public Domain, in THE FUTURE OF THE PUBLIC DOMAIN: IDENTIFYING THE COMMONS IN

INFORMATION LAW 121, 157-59 (Lucie Guibault & P. Bernt Hugenholtz eds., 2006); David
Lange, At Play in the Fields of the Word: Copyright and the Construction of Authorship in the
Post-Literate Millennium, LAW & CONTEMP. PROBS., Spring 1992, at 139.

99. See Cohen, Copyright as Property, supra note 2, at 149.
100. See Dan L. Burk & Mark A. Lemley, Policy Levers in Patent Law, 89 VA. L. REV. 1575,

1672-74 (2003); Julie E. Cohen & Mark A. Lemley, Patent Scope and Innovation in the Software
Industry, 89 CALIF. L. REV. 1, 29-30 (2001); Arti K. Rai, Engaging Facts and Policy: A Multi-
Institutional Approach to Patent System Reform, 103 COLUM. L. REV. 1035, 1109-10 (2003);

Katherine J. Strandburg, What Does the Public Get? Experimental Use and the Patent Bargain,
2004 Wis. L. REV. 81, 87-88.
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Other demoralization costs are distributive; demoralization can flow from
transfer rules that are structurally unfair.

So much for authors; what about intermediaries? Surely it cannot be
wrong to think that economic incentives matter to market makers for
intellectual goods? That instinct has some history on its side: the IP
regimes that evolved during the twentieth century were designed to
facilitate industrial production and dissemination of intangible goods at a
time when the industrial model was the only effective means of achieving
those goals. Incentive talk about market makers for IP is rooted in a set of
intellectual production practices that is historically contingent but well
established. Yet the conventional account of the incentives of market
makers also is far too simple, because it ignores a group of uncertainty
problems that are unique to intellectual production. No single intermediary
can manage all of those uncertainties on its own. For that reason,
intellectual-production practices spawn complex sets of relationships. The
task of IP law is to mediate those relationships without making any single
actor all-important.

The first set of uncertainty problems surrounds the creation process.
Creation of intellectual goods depends first and foremost on inspiration,
which is difficult to predict and monetize. Within the industrial model of
intellectual production, firms hedge their bets by constructing portfolios of
intangible assets and exploiting the synergies within the portfolios. 01 But,
as subpart IV(B) will discuss in more detail, the goal of predicting
production by creative employees within firms remains elusive. Creators
from outside firms also require access to creative and inventive inputs,
moreover, and here doctrinal formulations motivated by the industrial
copyright and patent models can produce results that are absurd when
considered in light of the history and sociology of art and science. Studies
of creative practice have shown that borrowing and appropriation play
central roles for creators and that great artists and inventors have routinely
behaved in ways that would qualify as infringement by today's standards.
While some contemporary creators do seek permission and pay licensing
fees, many others borrow and appropriate, relying on the creative norms of
their communities to protect them.102 That strategy can be risky. Some

101. See Benkler, supra note 40, at 92 (discussing copyrights); Parchomovsky & Wagner,
supra note 40, at 32-37 (discussing patents).

102. See MIEKE BAL, QUOTING CARAVAGGIO: CONTEMPORARY ART, PREPOSTEROUS
HISTORY (1999); DANIEL J. BOORSTIN, THE CREATORS 651 (1992); COHEN, supra note 92, at 87-
88, 97; CORNELIA HOMBURG, THE COPY TURNS ORIGINAL: VINCENT VAN GOGH AND A NEW
APPROACH TO TRADITIONAL ART PRACTICE 70-72 (1996); Olufunmilayo B. Arewa, From J.C.
Bach to Hip Hop: Musical Borrowing, Copyright and Cultural Context, 84 N.C. L. REv. 547,
601-07 (2006); J. Peter Burkholder, The Uses of Existing Music: Musical Borrowing as a Field,
50 NOTES 851, 854 (1994); Paul Edward Geller, Hiroshige vs. Van Gogh: Resolving the Dilemma
of Copyright Scope in Remedying Infringement, 46 J. COPYRIGHT SOC'Y U.S.A. 39, 39-40
(1998).
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artistic and inventive communities are less litigious than others, but norms
also change, and norms will not necessarily protect creators who draw
inspiration from commercial culture.10 3

A second set of uncertainties that confronts intermediaries relates to
market reception. It is notoriously difficult to assess the merits of creative
and inventive products. Economic theorizing about IP, and about property
more generally, tends not to concern itself with the processes by which end
users of intellectual goods assess merit, 104 but those processes are well
worth exploring more carefully. Markets for creative works often revolve
around the inputs of tastemakers such as museums, galleries, and critics. 10 5

Copyright law and informal norms have developed in ways that
accommodate the various functions that need to be performed-display by
museums and in galleries, fair use by critics, and so on. Intermediaries such
as publishers and movie studios can internalize some of those tastemaking
functions, but not all. On the technical side, the processes of diffusion are
equally complex. Patent doctrine and theory recognize that technical
inventiveness does not necessarily predict commercial success, and that
commercial success therefore cannot be the sole criterion for evaluating
nonobviousness, but patent law has paid less attention to the question of
what does predict commercial uptake.10 6 In addition, because intellectual
production is characterized by large spillovers, market valuations may be
inaccurate, which means that market exchange will not always be the best
vehicle for promoting cultural and technical progress.

A final set of uncertainties relates to mechanisms for distributing and
experiencing intellectual goods. Existing IP regimes depend heavily on
intermediaries to move copyrighted creations and patented inventions to
their optimal mix of uses. First-order intermediaries such as publishers and

103. For some examples of litigation against visual artists, see Cariou v. Prince, 714 F.3d 694
(2d Cir. 2013); Blanch v. Koons, 467 F.3d 244 (2d Cir. 2006); Rogers v. Koons, 960 F.2d 301 (2d
Cir. 1992); Campbell v. Koons, No. 91 Civ. 6055(RO), 1993 WL 97381 (S.D.N.Y. Apr. 1, 1993);
United Feature Syndicate, Inc. v. Koons, 817 F. Supp. 370 (S.D.N.Y. 1993); Randy Kennedy,
Shepard Fairey and the A.P. Settle Legal Dispute, N.Y. TIMES (Jan. 12, 2011), http://www
.nytimes.com/2011/01/13/arts/design/13fairey.html [http://perma.cc/2PD9-QLPY]. For examples
of disputes involving borrowing by musicians, see Swirsky v. Carey, 376 F.3d 841 (9th Cir. 2004);
LaChapelle v. Fenty, 812 F. Supp. 2d 434 (S.D.N.Y. 2011); Robert Hilburn, The Bittersweet Smell
of Success, L.A. TIMES (Mar. 29, 1998), http://articles.latimes.com/1998/mar/29/entertainment/
ca-33819 [http://perma.cc/7SMJ-Q5S3]; Dave Itzkoff, Joe Satriani Drops Lawsuit Against
Coldplay, N.Y. TIMES: ARTS BEAT (Sept. 16, 2009, 11:17 AM), http://artsbeat.blogs.nytimes
.com/2009/09/16/joe-satriani-drops-lawsuit-against-coldplay [http://perma.cc/4WNV-6YDS].

104. COHEN, supra note 92, at 68-69.
105. For detailed discussion, see HOWARD S. BECKER, ART WORLDS 131-64 (1982); and

RICHARD E. CAVES, CREATIVE INDUSTRIES: CONTRACTS BETWEEN ART AND COMMERCE 189-
200 (2000).

106. For one useful summary of relevant factors, see Jacob Goldenberg, Donald R. Lehmann
& David Mazursky, The Idea Itself and the Circumstances of Its Emergence as Predictors of New
Product Success, 47 MGMT. SCI. 69 (2001).
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movie studios are not always the parties best equipped to accomplish the
goal of broad dissemination.'0 7 This is particularly true in the digital
context, where the design of state-of-the-art intermediation systems requires
considerable technical expertise. We will return to the phenomenon of
intermediation in subpart IV(C), below; for now, simply note that the
incentives of distribution intermediaries cannot be dismissed as less
important than those of the first-order market makers with whom the IP
system has more traditionally been concerned. This means that IP regimes
will require methods of mediating conflicts between first-order and
subsequent intermediaries and between current players and would-be
market entrants.

When evaluating incentives-to-production reasoning as a justification
for IP, it is useful to remember that incentive talk about copyrights and
patents is also expressive talk. To borrow from Carol Rose, it is a way of
expressing our thoughts about the entitlements of authors and commercial
intermediaries "within a structure of symbols approved and understood by a
commercial people." 108 Incentive talk about IP says something important
about how we understand ourselves. But if so, then when we invoke
incentives we are not simply disinterested observers. In designing effective
legal institutions for IP, it is important to look beyond the narrative to the
realities of intellectual production: to understand the mix of motivations and
uncertainties that intellectual production puts into play.

B. Heterogeneous Ecologies of Production

There is a more fundamental problem with the incentives-to-
production reasoning that features so prominently within IP discourse and
within property discourse more generally: it highlights the importance of
market motivations for the production of intellectual goods but downplays
both the importance of other modalities of production and the roles that
property institutions play in enabling and mediating between the different
modalities. Important scholarship on IP has challenged the bias toward an
undifferentiated, market-centered view of production, arguing that firms,
commons, and hybrid modalities all play important roles in the production
of intellectual goods. Mainstream property theory has engaged very
minimally with these developments. When one considers the dominance of
the land-centric model of property, that omission is unsurprising. In the

107. In the United States, broad dissemination is a key aspect of the constitutional
authorization for copyright and patent protection. See Malla Pollack, What Is Congress Supposed
to Promote?: Defining "Progress" in Article I, Section 8, Clause 8 of the United States
Constitution, or Introducing the Progress Clause, 80 NEB. L. REV. 754, 779-808 (2001).

108. Carol M. Rose, Possession as the Origin of Property, 52 U. CHI. L. REV. 73, 88 (1985);
see also Carol Rose, The Comedy of the Commons: Custom, Commerce, and Inherently Public
Property, 53 U. CHI. L. REV. 711, 771-72 (1986) [hereinafter Rose, Comedy of the Commons]
(discussing the various ways that common resources have facilitated economic development).
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United States, the universe of available land is finite. Firms do not produce
it, and true common ownership is largely a thing of the past. The
organization of production is an important topic for both corporate property
and natural resources property, however. Exploring that topic within the
broader context of the property family tree suggests some important lessons
for an account of IP as property. The landscape of intellectual production is
both extraordinarily heterogeneous and extraordinarily dependent on
spillovers. Legal institutions for IP must facilitate a vibrant, interdependent
mix of production modalities, and this requires them to be both versatile
and incomplete.

Economists have long recognized the importance of the firm as a
modality of production of goods, services, and wealth. Both theoretically
and practically, the existence and continued operation of firms demonstrates

that in certain circumstances the hierarchical organization of production is
more efficient than market production would be. 10 9 Similarly, it is well
recognized that organizing intellectual production within firms can
eliminate certain kinds of transaction and holdup costs, enabling productive
innovation to proceed.1"

What, though, does the organization of production within firms have to
do with a typology of property? It is useful to begin with a variation on
Demsetz's foundational observation about the emergence of property
rights, 1" reframing that observation as one about the emergent relationship
between resources, appropriation strategies, and legal institutions: new or
newly important resources have a way of engendering new appropriation
strategies, and new appropriation strategies have a way of engendering legal
accommodation. The corporation emerged as a practical mechanism for
aggregating resources to fund large-scale production activities and
gradually became a durable legal mechanism for enabling investors to
recognize and appropriate returns-for constituting corporate property.
Firms may produce widgets or send communications satellites into orbit,
but they also produce themselves, and corporate law is both a form of
enterprise regulation and a form of property law. As a form of property

109. See R. H. Coase, The Nature of the Firm, 4 ECONOMICA 386, 398-401 (1937).
110. See Ashish Arora & Robert P. Merges, Specialized Supply Firms, Property Rights and

Firm Boundaries, 13 INDUS. & CORP. CHANGE 451, 452 (2004); Robert P. Merges, The Law and
Economics of Employee Inventions, 13 HARV. J.L. & TECH. 1, 12-13 (1999). See generally Oliver
Hart & John Moore, Property Rights and the Nature of the Firm, 98 J. POL. ECON. 1119 (1990).
Other transaction and holdup costs, such as those involved in assuring the quality of purchased or
licensed inputs, are more intractable. Sociologists who study corporate production have found
that firms rely on networks mediated by personal relationships to address input quality issues. See
Walter W. Powell, Neither Market nor Hierarchy: Network Forms of Organization, 12 RES.
ORGANIZATIONAL BEHAV. 295, 304 (1990); Laurel Smith-Doerr & Walter W. Powell, Networks
and Economic Life, in THE HANDBOOK OF ECONOMIC SOCIOLOGY 379, 392 (Neil J. Smelser &
Richard Swedberg eds., 2d ed. 2005).

111. See supra text accompanying notes 13, 56-61.
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law, corporate law mediates the processes of production and value
extraction by subjecting them to rules about the allocation of rents,
authority, and accountability between managers and shareholders.

The relationship between firms as modalities of production and legal
institutions for IP is slightly more complicated for two reasons. The first
reason returns us to the double-incentive problem discussed in
subpart IV(A), above. Intellectual goods produced in firms must be created
by people, and because of the difficulties that surround predicting and
motivating intellectual production, contracts for intellectual production are
necessarily incomplete. IP entitlements can fill the gaps by specifying
default allocations between human creators and firms, and creative
employees can be rewarded based on the IP that they generate. 12 But
because IP entitlements are inexact proxies for motivation and inspiration,
they represent a second-best solution to the problem of how to motivate and
reward the creative employee. 1 3

The second complication stems from the fact that when firms produce
and use intellectual goods, multiple kinds of production are involved. As
Dan Burk and Brett McDonnell explain, the relationship between firms and
IP rights is endogenous: the contours of IP rights affect both intrafirm and
intramarket efficiency and therefore will shape decisions about the optimal
organization of production.' 1 4 In particular, although IP rights are impor-
tant ways of appropriating value, such rights also can generate transaction
costs and holdup costs of their own. This is especially true in industries
where production requires multiple and/or overlapping licenses. The result
is what Burk and McDonnell call the "Goldilocks problem": to optimize
intellectual production within firms, IP rights should be neither too weak
nor too strong." 5 So far, so good, but there is an additional optimization
problem that they do not consider, which relates to the optimal level of
wealth production overall. IP scholars tend to assume that the optimal level
of intellectual production is simply "more." That, though, doesn't square
with the way that firms behave, a fact that has puzzled IP scholars but can

112. See Anthony J. Casey & Andres Sawicki, Copyright in Teams, 80 U. CHI. L. REV. 1683,
1701-12 (2013); Paul J. Heald, A Transaction Costs Theory of Patent Law, 66 OHIO ST. L.J. 473,
478-99 (2005); Merges, supra note 110, at 38-41.

113. For discussion of alternative reward systems, see Anthony J. Casey, Mind Control:
Firms and the Production of Ideas, 35 SEATTLE U. L. REV. 1061, 1083 (2012); Catherine L. Fisk,
The Modern Author at Work on Madison Avenue, in MODERNISM AND COPYRIGHT 173, 190-94
(Paul K. Saint-Amour ed., 2011).

114. Dan L. Burk & Brett H. McDonnell, The Goldilocks Hypothesis: Balancing Intellectual
Property Rights at the Boundary of the Firm, 2007 U. ILL. L. REV. 575, 577, 591-99; see also
Arora & Merges, supra note 110, at 451-56 (discussing the ways that intellectual property rights
affect firm strategies); Robert P. Merges & Richard R. Nelson, On the Complex Economics of
Patent Scope, 90 COLUM. L. REV. 839 (1990) (evaluating the historical effect of patent
availability on innovation and industry structure in several industries).

115. Burk & McDonnell, supra note 114, at 613-20.
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be explained quite simply by the fact that firms are engaged first and
foremost in producing themselves, and so intellectual production per se
generally is not what they are attempting to maximize. Intellectual goods
are inputs into the production of corporate wealth, while corporate
resources are inputs into the production of intellectual goods. It may not be

possible to maximize both at the same time.' 1
Together, the problem of incomplete contracting and the problem of

multiple optima go a long way toward explaining both the systematic
heterogeneity and the instability of IP markets. Different industries have
struck different balances-for example, motion picture production is firm
intensive at every stage, while trade publishers typically play the far more
limited role of market makers for finished manuscripts-yet those balances
are easily disrupted by new technologies, distribution platforms, and
business models. The music industry, where different rights traditionally
have been held by different intermediary firms, has presented a particularly
acute case of instability.'

Our account of the landscape of intellectual production is not yet
complete, however. As Yochai Benkler has shown, situating the problem
of production within the Coasean make-or-pay framework assumes a two-
part universe of possibilities, in which value is produced (and controlled)
either within firms or outside the boundary of the firm in atomistic,
undifferentiated markets. Benkler offers a very different account of value
generation: a story about commons-based production by distributed,
nonhierarchical groups of peers.' 18  While many intellectual goods are
produced by firms, many others are produced in commons arrangements.
As Benkler explains, certain types of intellectual production are especially
well suited to peer production.'1 9

Although Benkler's account of commons-based production is focused
primarily on intellectual and social production, commons-based production
also features prominently in another branch of the property family tree. As
discussed in subpart II(B), above, scholarship on natural resources property
has long grappled with the potential and limits of the commons as a mode
of production. Many kinds of natural resources property are owned or man-
aged in common pools. Some resources (e.g., oil and minerals) are finite,
but others (e.g., water and fisheries) are renewable in ways dependent on
common activity. As was the case for firm-based production, recognition
of the commons as an important modality of production prompted

116. This observation raises interesting policy questions, but they are outside the scope of this
project.

117. See Loren, supra note 83, at 698-702.
118. YOCHAI BENKLER, THE WEALTH OF NETWORKS: HOW SOCIAL PRODUCTION

TRANSFORMS MARKETS AND FREEDOM 59-90 (2006).

119. See id. at 99-106.
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institutional evolution. In some circumstances stakeholders have developed
institutions to govern resource use and management in ways that foster
sustainability, while in others sustainable management has required more
complex regulatory regimes.

Commons-based production modalities do not respond to profit
motivation in the same ways that market-based production modalities do,
and do not simultaneously produce themselves as property in the same ways
that firms do. For all that, commons cannot be dismissed as a lesser type of
intellectual-production regime, as some scholars have suggested. 20 It is
certainly true that some types of capital-intensive intellectual production-
of blockbuster motion pictures and pharmaceuticals, for example-occur
almost exclusively in firms. But commons are fundamental to ecologies of
intellectual production.

Commons are both the substrate out of which intellectual production
emerges and the circulatory system through which continuing cultural and
technical production moves. Fundamental building blocks like cultural
archetypes and basic science, which underlie all cultural participation and
technical innovation, traditionally have been managed as commons.12 But
descriptions of the relationship between commons and the market-firm
dyad that stop after cataloguing those building blocks are incomplete (and
consequently the "building blocks" metaphor is open to serious question).
Spillovers between firms, markets, and commons go in all directions.
Firms benefit from access to continuing production in the commons, and
firm-produced intellectual goods ranging from technical protocols to
computer desktop layouts to popular songs to the characters in blockbuster
Hollywood movies also serve as common cultural and technical currency. '
In addition, commons-based production generates various kinds of social
and reputational capital, with important effects on the processes of
tastemaking and intermediation discussed in subpart IV(A), above.1 23

120. See Barnett, supra note 41 (arguing that firms are the appropriate targets of copyright
incentives because they can amass the capital that intellectual production demands); Peter P.
Swire, The Consumer as Producer: The Personal Mainframe and the Future of Computing,
LAW/TECH., 1st Quarter 2009, at 5, 32-35 (arguing that commons-based production is a startup-
phase phenomenon and that in the mature phase, market production and market motivations
inevitably crowd out commons).

121. See generally FRISCH MANN, supra note 74, at 275-301.
122. See COHEN, supra note 92, at 82-99; Yochai Benkler, Between Spanish Huertas and the

Open Road: A Tale of Two Commons?, in GOVERNING KNOWLEDGE COMMONS 69 (Brett M.
Frischmann, Michael J. Madison & Katherine J. Strandburg eds., 2014) (formalizing the analysis
of Comedy of the Commons and extending it to intangible and intellectual resources); Rose,
Comedy of the Commons, supra note 108, at 716-22 (discussing the ways that various types of
inherently public property benefit society).

123. See Niva Elkin-Koren, Tailoring Copyright to Social Production, 12 THEORETICAL
INQUIRIES L. 309, 323-26 (2011).
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Participants in intellectual production recognize the pervasive
interrelationship between different production modalities, and sometimes
take steps to safeguard commons against incursions by one or more of the
other modalities. The most well-known example of a defensive mechanism
is the open-source software license's "share-alike" requirement for
derivative works, but many intellectual-production arrangements involve
constructed commons: more or less formalized resource-sharing
arrangements that are contractually defined.124 Participants in constructed
commons can be nonprofit entities, such as universities, for-profit
institutions, such as companies in a patent pool, or a mixture, such as firms
and universities in technology-transfer arrangements. In Brett
Frischmann's terminology, participants in such arrangements have
identified the relevant resources as intellectual infrastructure-i.e., as
necessary inputs into a wide range of private and social production-and
therefore have elected to manage them as commons.1

The interrelatedness of intellectual-production modalities has two
important implications for the design of IP institutions. First, in the interest
of promoting the development and continuing evolution of common cultural
and technical currency, IP institutions should facilitate spillovers.1 26 It
follows that IP rights and remedies should be incomplete by design, and
that those charged with administering them should not single-mindedly
interpret their own mission as that of clearing the way for rightholder
efforts to capture or contain spillover effects. Henry Smith identifies a
category of resources that he calls "semicommons" because they mingle
private property rights and common usage rights. 127 As Smith explains,
from the perspective of modularity theory, common usage rights introduce
inter-modular governance complications, and therefore make sense only to
the extent that they do not interfere with primary productive use by private
rightholders. That reasoning is powerfully shaped by land-centric property
thinking, within which public-use rights are generally residual and peer-
produced development is relatively rare. The landscape of intellectual
production often reverses those baselines, however, and so it is important to
study both interferences and synergies carefully.

Second, IP institutions regularly will confront intense pressures to
simplify entitlement design. If we return to the core insight about the

124. See Peter Lee, Transcending the Tacit Dimension: Patents, Relationships, and
Organizational Integration in Technology Transfer, 100 CALIF. L. REV. 1503, 1540-45 (2012);
Michael J. Madison, Brett M. Frischmann & Katherine J. Strandburg, Constructing Commons in
the Cultural Environment, 95 CORNELL L. REv. 657, 699-704 (2010).

125. See FRISCHMANN, supra note 74, at 3-23.

126. See Frischmann & Lemley, supra note 50, at 271-84 (discussing the benefits of IP
spillovers for society).

127. Smith, supra note 26, at 138-44; see also Smith, Institutions and Indirectness, supra
note 14, at 2111 (characterizing certain patent joint ventures as semicommons).
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emergent relationship between resources, appropriation strategies, and legal
institutions with which this section began, we can see that the legal
institutions for IP will come under much greater pressure than the
corresponding legal institutions for property in land do. All property
regimes experience rent-seeking, but the sheer heterogeneity of intellectual
production multiplies both incentives for rent-seeking and opportunities to
behave strategically. Firms that engage in intellectual production will seek
comparative advantage by amassing IP portfolios that can serve as inputs to
the production process and may develop a variety of offensive and
defensive strategies that involve the assertion (and, sometimes, the
nonassertion) of IP rights.1 28 Rightholder firms also engage in a variety of
legislative and litigation strategies designed to shape the contours of IP
institutions to their benefit. 2 9 Commons-based regimes of production,
meanwhile, are vulnerable both to moral hazard and to outright defection,
and so it is not surprising to see intense debate about how to develop
defense mechanisms. The software industry, which straddles the firm-
commons divide, has experienced these problems acutely. Open-source
communities have wrestled publicly with questions about how to handle
proprietary developers' incorporation of open modules and how to respond
to the increasing prevalence of software patents.1 30

How IP institutions should respond to the conflicting needs and
demands of participants in intellectual-production ecologies is a difficult
question but one that this Article need not answer. For my purposes here, it
is enough to conclude that simple, land-centric narratives about the
relationship between crisply defined property rights and rules, on one hand,
and productive use and development, on the other, do not help very much.
If complexity is a value in itself, then the fact that the landscape of
intellectual production is characterized by high spillovers and pronounced
and persistent rent-seeking does not necessarily counsel in favor of simpler
entitlements. The heterogeneity of intellectual production is a feature, not a
bug, and that counsels caution about the optimal institutional forms for IP.

128. See Benkler, supra note 40, at 90-93 (describing strategies involving copyrights and
related rights); Parchomovsky & Wagner, supra note 40, at 27-41 (describing patent strategies).

129. See JESSICA LITMAN, DIGITAL COPYRIGHT 166-91 (2001); Jessica D. Litman,
Copyright, Compromise, and Legislative History, 72 CORNELL L. REv. 857, 870-79 (1987);
Xuan-Thao Nguyen, Dynamic Federalism and Patent Law Reform, 85 IND. L.J. 449, 472-83
(2010); Robert E. Thomas, Vanquishing Copyright Pirates and Patent Trolls: The Divergent
Evolution of Copyright and Patent Laws, 43 AM. BUs. L.J. 689, 706-38 (2006).

130. See David S. Evans & Anne Layne-Farrar, Software Patents and Open Source: The
Battle Over Intellectual Property Rights, 9 VA. J.L. & TECH. 10, 17-22 (2004) (discussing
problems that arise when open-source code is mingled with licensed code); Christian H. Nadan,
Open Source Licensing: Virus or Virtue?, 10 TEX. INTELL. PROP. L.J. 349, 353-55, 371-73
(2002) (discussing the implications of software patents for the open-source software movement).
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C. The Importance of Intermediation

So far, I have considered only the problem of production-of bringing
into being something that did not exist before. Now notice a different kind
of heterogeneity within the IP system: the landscape is populated by a
variety of entities, established and new, that do not engage in intellectual
production, but instead function as intermediaries, coordinating the
distribution and use of intellectual goods produced by others. Nor is the
rise of intermediaries a recent development. Intermediaries are a central
feature of modern IP regimes.

From the beginning of the modern era, debates about copyright policy
have concerned the relationship between authors and production
intermediaries (such as publishers, motion picture producers, and record
labels). Some of the reasons are structural: a production intermediary can
perform well some tasks that authors themselves perform very poorly (and
so in some circles it has become customary to describe cultural goods in
terms of production value). Other reasons are contingent on particular
configurations of technical and economic power: in the industrial era of
copyright, even production in markets required intermediation by firms.
Intermediation is equally traditional within the patent system, where it is
done principally by the employers who assemble research teams and
secondarily by industry-specific patent pools and standards organizations.

In contrast, for most of its history the American system of land
ownership required only relatively basic forms of intermediation.' 31

Perhaps for that reason, the problems associated with intermediation of
access and use have not been particularly salient for most property scholars.
When one looks beyond the land-centric paradigm for property, however,
more complex forms of intermediation are a prominent feature of the
property family tree. The history of corporate property is one of
progressively more sophisticated and efficient intermediation between
capital and production. As discussed in subpart II(B), above, as the demand
for natural resources has grown and diversified, natural resources property
also has posed increasingly important and difficult intermediation problems.
Unlike the intermediation problems that corporate property confronts, those
characteristic of natural resources property more typically concern the
allocation of scarce resources among competing claimants.' 32

One view of the intermediation function of modern IP regimes is that it
simply continues the pattern established by the regime of corporate
property. On that view, one can liken Titles 17 and 35 of the US Code to
Delaware's corporations law, and conclude that the central purpose of the

131. For a useful overview of the history of housing finance from the New Deal onward, see
generally Adam J. Levitin & Susan M. Wachter, The Public Option in Housing Finance, 46 U.C.
DAVIS L. REv. 1111 (2013).

132. See supra section III(A)(4).
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industrial model of IP is to enable the provision of capital and organization
so that creative works and inventions can be brought to market and
exploited. 3 3  We might say more generally that copyright separates
authorship from control of creative works so that certain kinds of
coordination problems can be solved, while patent law performs the
analogous function for technical inventions. This model aligns well with
what I have been calling the industrial-era model of intellectual production
and particularly with the production of IP within firms.

The problem is that the corporate-law analogy overlooks several other
important features of contemporary ecologies of intellectual production and
consumption. In the Internet era, an account of copyright organized around
intermediation by market makers for original works in full and unaltered
form seems antiquated. Modern copyright is not only or even primarily
about the relationship between authors and first-order publishing
intermediaries. Central figures in the modern copyright ecosystem include
collective rights organizations, equipment manufacturers, and online service
providers. Central figures in the modern patent system include patent
pools, research consortia, and technical standards organizations. In both
cases, the generic term "intermediation" encompasses a wide variety of
functions. Licensed uses may be fractional (for copyrighted works),1 34

cumulative (for patented inventions),1 35 or both fractional and cumulative
(copyrighted works, again).1 36 Intermediary firms do not simply come into
being to outperform other market makers; they also constitute new markets.

A different way of thinking about IP as an intermediation regime
would push beyond the industrial-property analogy to give these
developments their due. Many information goods require multiple licensed
inputs. Rather than automatically privileging the upstream intermediaries
that we have come to think of as producer firms, perhaps we ought to think
of the copyright and patent ecosystems as comprised of a heterogeneous
and often-changing assortment of intermediary firms. Here the system of
IP rights is more like a water rights management scheme, which must
mediate between competing and incommensurable uses. Yet the natural
resources analogy does not fully describe ecologies of intellectual
production and consumption, either, because uses of intellectual goods are
nonrivalrous and generate a more heterogeneous variety of network
effects.1 37

133. See 17 U.S.C. 101-1310 (2012) (Copyright Act); 35 U.S.C. 101-390 (2012)
(Patent Act); Barnett, supra note 93, at 405-14; Kitch, supra note 20, at 276-78.

134. As in the case of synchronization licenses for musical works to be included in motion
picture, television, and advertising soundtracks.

135. As in the cases of computer operating systems and digital media players.
136. As in the case of documentary filmmaking.
137. See generally Frischmann & Lemley, supra note 50, at 272-74, 279-82.
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In short, the importance and variety of intermediation-based business
models and communities within IP law and practice strongly suggest that a
theory of IP as property cannot simply be based on a story about
internalizing costs and benefits to achieve optimal returns to producers and
first-order market makers, as it is within the industrial-era model of IP. The
principal challenge that IP legal regimes confront is not solving the
production problem, but solving production and intermediation problems
together. 138  Practically speaking, this suggests that the landscape of
intellectual production will be much more volatile, changing relatively
frequently as new intermediaries and new uses emerge. From a more
abstract perspective, it raises the possibility that coordination in the context
of IP might be understood to require a double separation of ownership from
control-an initial transfer from creator to market maker followed by

subsequent inclusion within an intermediation regime. This characteristic
of modern IP regimes militates strongly in favor of liability rules for at least
some types of uses, and liability rules ought to be understood not simply as
a remedial option that redistributes transaction costs, but rather, and more
fundamentally, an institutional option that determines resource access
costs. 139

Economic theory's conventional answer to this problem, in response to
the multiple-takers scenario, is that monistic property necessarily precedes
intermediation. The practical objection to multiple-takers arrangements has
two principal strands. One has to do with the distribution of transaction
costs; it is thought to be undesirable for the owner to have to pay off
multiple takers.140 This is only true, however, if widespread licensing is
undesirable; in an ecology dominated by cumulative and fractional uses,

138. For a good discussion of the problem of excessively fragmented control, see Molly
Shaffer Van Houweling, Author Autonomy and Atomism in Copyright Law, 96 VA. L. REv. 549,
571-74 (2010).

139. Two useful explorations of liability rules as a tool for solving some of the distributive
problems in digital copyright are WILLIAM W. FISHER III, PROMISES TO KEEP: TECHNOLOGY,
LAW, AND THE FUTURE OF ENTERTAINMENT (2004); and Neil Weinstock Netanel, Impose a
Noncommercial Use Levy to Allow Free Peer-to-Peer File Sharing, 17 HARV. J.L. & TECH. 1
(2003). On the potential of liability regimes for software, technical know-how, and data, see J.H.
Reichman & Pamela Samuelson, Intellectual Property Rights in Data?, 50 VAND. L. REv. 51, 72-
110 (1997); and J.H. Reichman, Legal Hybrids Between the Patent and Copyright Paradigms, 94
COLUM. L. REv. 2432, 2504 (1994).

140. Within the IP literature, the classic treatment is Robert P. Merges, Contracting into
Liability Rules: Intellectual Property Rights and Collective Rights Organizations, 84 CALIF. L.
REv. 1293 (1996). For discussion of the multiple-takers problem within the literature on the law
and economics of property rights, see Ian Ayres & Eric Talley, Distinguishing Between
Consensual and Nonconsensual Advantages of Liability Rules, 105 YALE L.J. 235 (1995); Ian
Ayres & Eric Talley, Solomonic Bargaining: Dividing a Legal Entitlement to Facilitate Coasean
Trade, 104 YALE L.J. 1027 (1995); Louis Kaplow & Steven Shavell, Do Liability Rules Facilitate
Bargaining? A Reply to Ayres and Talley, 105 YALE L.J. 221 (1995); Louis Kaplow & Steven
Shavell, Property Rules Versus Liability Rules: An Economic Analysis, 109 HARV. L. REv. 713
(1996).
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that may not be the case. In addition, to the extent that IP intermediaries
reduce resource access costs, they are more likely to enable the creation of
independent value. Consider, for example, the way that music publishers
facilitate synchronization licensing of musical compositions in the
soundtracks for audiovisual works, or the way that requirements of
reasonable and nondiscriminatory licensing instituted by technical standards
organizations have enabled industry coordination around shared protocols
for information exchange.141

Another kind of objection to multiple-takers solutions to
intermediation problems concerns the extent to which multiple takers can
dilute the value of intangible assets. Scholars who subscribe to this
objection maintain that, in an era in which reputation is everything, there
really is no such thing as nonrivalrous use.14 ' Given that industrial IP
owners themselves engage in nearly ubiquitous branding and versioning,
that objection is increasingly hard to maintain with a straight face. But
even if we credit it with some force, it is still important to balance the costs
against other kinds of costs that can result from too much control. Even
taking (hypothetical) value-lessening uses into account, institutional design
that erects barriers to access may result in suboptimal levels of resource use
overall. 143

Intermediation via liability rules does not accommodate all needs and
uses that arise within an IP system. In particular, liability regimes may
create difficulties for certain types of commons-based production and for
the various types of noncommercial production that rely on spillovers from
commercial copyright or patent regimes. Examples of the former include
open-source software projects; examples of the latter include user-generated
content as a form of cultural participation. Intellectual goods may
achieve their highest social value when licensed as inputs for multiple and
overlapping uses, while still other uses are allowed to remain
nonexcludable. This point, however, should not detract from more careful
study of liability-based intermediation rules for IP regimes.

The multiple-takers arrangements that liability rules permit also do not
eliminate strategic behavior from the resource-access equation. Instead, the
multiple-takers scenario can generate its own forms of moral hazard. At the
patent/trade-secret interface, multiple-takers arrangements may create
incentives to prefer trade secrecy over disclosure, undercutting the system

141. See Contreras, supra note 84, at 74-80.
142. See WILLIAM M. LANDEs & RICHARD A. POSNER, THE ECONOMIC STRUCTURE OF

INTELLECTUAL PROPERTY LAW 222-25 (2003); William M. Landes & Richard A. Posner,
Indefinitely Renewable Copyright, 70 U. CHI. L. REV. 471, 485-88 (2003).

143. See Fennell, supra note 4, at 1495-501.
144. On the economies of fanwork culture, see generally Rebecca Tushnet, Payment in

Credit: Copyright Law and Subcultural Creativity, LAW & CONTEMP. PROBS., Spring 2007, at
135.
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established by the patent laws.1 45 At the copyright-trademark interface,
multiple-takers arrangements may create incentives to secure compensating
protection through branding.1 46 Yet the cure for both problems may be less
control, not more. Reduced trade secret protection combined with an
antitrust stance on patent pooling designed to facilitate such arrangements
might counteract disincentives to disclose technical innovations. Similarly,
more vigilant policing of the border between copyright and trademark could
ensure that second comers enjoy the privileges of a multiple-takers
arrangement in fact as well as in theory.

D. Bespoke Entitlements: Licensing as Tailoring

A final important feature of the IP landscape is the frequent use of
licenses to structure relationships, creating bespoke entitlements that exist
at the boundary between property and contract. IP scholars initially
approached bespoke entitlements as problems of contract law, but many
have come to think that contract doctrine and theory are poor tools for
understanding the doctrinal and conceptual challenges that such
arrangements can raise. 14' Licensing practices vary widely across different
communities and different technical and cultural subfields. Some license
restrictions seem concerned principally with creating barriers to
competition; others with maintaining reputation; and others with enforcing
price-discrimination schemes. Some licensing schemes, such as free
software and Creative Commons licenses, express normative commitments
to increased information flow. Important recent work by IP scholars,
including Molly Van Houweling's account of IP licenses as servitudes and
Christopher Newman's study of property licenses, attempts to push beyond
contract and explore what property doctrine brings to the table.1 48 As Van
Houweling recognizes, however, the harms potentially produced by
bespoke entitlements are somewhat different than those that motivated the
early judicial hostility to land servitudes. 149 And Newman's "property

145. On the place of trade secrecy within the patent hierarchy, see Kewanee Oil Co. v. Bicron
Corp., 416 U.S. 470, 476-79 (1974); Mark A. Lemley, The Surprising Virtues of Treating Trade
Secrets as IP Rights, 61 STAN. L. REV. 311, 329-41 (2008).

146. On the copyright-trademark overlap, see Viva R. Moffat, Mutant Copyrights and
Backdoor Patents: The Problem of Overlapping Intellectual Property Protection, 19 BERKELEY
TECH. L.J. 1473, 1505-10 (2004).

147. For a sampling of the commentary, see Niva Elkin-Koren, Copyright Policy and the
Limits of Freedom of Contract, 12 BERKELEY TECH. L.J. 93 (1997); Mark A. Lemley, Beyond
Preemption: The Law and Policy of Intellectual Property Licensing, 87 CALIF. L. REV. 111
(1999); Michael J. Madison, Reconstructing the Software License, 35 LOY. U. CHI. L.J. 275, 306-
08 (2003); Maureen A. O'Rourke, Copyright Preemption After the ProCD Case: A Market-Based
Approach, 12 BERKELEY TECH. L.J. 53 (1997).

148. See Christopher M. Newman, A License Is Not a "Contract Not To Sue": Disentangling
Property and Contract in the Law of Copyright Licenses, 98 IOWA L. REV. 1101 (2013); Van
Houweling, supra note 23.

149. See Van Houweling, supra note 23, at 927, 949-50.
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license" terminology begs important questions about what a characteri-
zation as property should require.

Viewed from the perspective of property as evolving political
economy, bespoke entitlements for IP may be better understood-though
not necessarily endorsed-as emergent property institutions of the sort that
Merrill and Smith call "intermediate relations"-legal institutions at the
boundary between property and contract with formalized (and often
codified) rules that reflect attributes of both systems. 50 Merrill and Smith
identify bailments, trusts, leasehold estates, and security interests as
instances of intermediate relations in chattel and real property. That list is
noteworthy for its inclusion of security interests, a type of derivative
property not often discussed in articles about property theory.' 5' Derivative
property instruments are intermediate relations through and through; they
are creatures of contract that over time have become regularized and
propertized in ways that ordinary contracts are not. Once again, however,
intermediate relations also appear in other branches of the property family
tree. Because of the collective action problems involved, the laws
governing corporations and other fictional entities might seem an unlikely
home for intermediate relations, and yet various types of "uncorporations"
exist, such as public-benefit corporations with explicit social responsibility
mandates. 52 In IP, examples of intermediate relations include trade secrecy
law, which creates duties as a function of both owners' and competitors'
conduct, 5 3 and the copyright rules about joint authorship, which include
quasi-contractual standards."4

As Merrill and Smith show, intermediate relations cohere into patterns,
and consideration of information costs helps to explain why. First and most
basically, insufficient standardization can dissipate the expected gains from
such arrangements by making it difficult for participants to understand the
rules and value their own interests. 5 5 Second, when information costs are
distributed unevenly, the rules surrounding intermediate relations can
correct for the imbalance.1 56

150. Thomas W. Merrill & Henry E. Smith, The Property/Contract Interface, 101 COLUM. L.
REV. 773, 809-11 (2001).

151. See id. at 833-43.
152. See Alicia E. Plerhoples, Delaware Public Benefit Corporations 90 Days Out: Who's

Opting In?, 14 U.C. DAVIS Bus. L.J. 247, 271-74 (2014).
153. See UNIF. TRADE SECRETS ACT 1(1) (amended 1985), 14 U.L.A. 536 (2005) (defining

"improper means"); id. 1(4) (defining "trade secret").
154. See 17 U.S.C. 101 (2012) (defining "joint work"); Aalmuhammed v. Lee, 202 F.3d

1227, 1231-35 (9th Cir. 2000) (noting that factors such as intent and control are considered in
determining joint authorship); Thomson v. Larson, 147 F.3d 195, 200-05 (2d Cir. 1998) (applying
a two-pronged test to determine joint authorship, requiring: "(1) . . . independently copyrightable
contributions . . . ; and (2) full[] inten[t] to be co-authors").

155. Merrill & Smith, supra note 150, at 804.
156. Id. at 804-05.
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Information cost analysis, though, does not speak to the factors that
might have prompted the emergence of intermediate relations in the first
place, nor does it address the normative and distributive questions that such
arrangements can raise. Intermediate relations such as trusts and leaseholds
are ways of redistributing risks and correlative obligations. They therefore
raise questions about the kinds of risks that should be shifted, the parties
who can most effectively bear increased risk, and the constraints that ought
to apply. The parties benefitting from such arrangements-absentee
owners, trust beneficiaries, and tenants-also can be vulnerable and may
require the law's protection. Intermediate relations crystallize settlements
that reflect political and policy judgments about which issues to leave to
markets and what sorts of protection the law should provide.

Here it is worth considering the servitudes analogy to IP licensing
more carefully, not for its doctrinal parallelism or lack thereof, but because
the law of servitudes serves a comparable purpose within the evolving
political economy of property in land. The risk-shifting function of
servitudes is well recognized; for example, when neighbors in a residential
community accede to servitudes excluding commercial development, they
often do so in the belief that such development will decrease property
values. In the main, such restrictions are enforceable, but the tolerance for
organized risk shifting by private property owners is not unlimited.
Restrictions can be set aside when conditions change so as to make the
burden on development by current owners unreasonable. 5 7 Arguably, the
law of servitudes too is an emergent intermediate relation, but in many
locations land-use planning is structured by comprehensive zoning schemes
that have supplanted private servitude arrangements as the principal vehicle
for allocating development benefits and burdens. Recent experiments in
derivative property supply another timely example of the promise and peril
of private risk-shifting arrangements. Collateralized debt obligations
crafted atop more traditional derivative property interests were attempts to
distribute risks among investors in tailored and manageable amounts, but
their complexity backfired, decreasing the incentive and even the ability of
investors to monitor their own investments and shifting to the public the
costs of the resulting systemic risk.1 58

Intermediate relations also are ways of expressing the normative
commitments of communities who feel that the default rules of the relevant

157. See RESTATEMENT (THIRD) OF PROP.: SERVITUDES 7.10 (AM. LAW INST. 2000);

RESTATEMENT OF PROP.: SERVITUDES 564 (AM. LAW INST. 1944).

158. See William W. Bratton & Adam J. Levitin, A Transactional Genealogy of Scandal:
From Michael Milken to Enron to Goldman Sachs, 86 S. CAL. L. REV. 783, 799-801 (2013);
Anna Gelpern & Adam J. Levitin, Rewriting Frankenstein Contracts: Workout Prohibitions in
Residential Mortgage-Backed Securities, 82 S. CAL. L. REV. 1075, 1084-85 (2009); Adam J.
Levitin & Susan M. Wachter, Explaining the Housing Bubble, 100 GEO. L.J. 1177, 1238-42
(2012).
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property regime assign their concerns insufficient weight. Again, the law of
servitudes is instructive; landowners in common interest communities have
used servitudes to order their own communities in a variety of ways that the
baseline real property entitlement does not contemplate. Some normative
commitments, however, conflict with fundamental public policies. The
classic example is the racially restrictive covenant, which continued to
serve as a vehicle for signaling exclusionary animus long after it had been
stripped of legal effect.1 59 Other long-simmering debates about permissible
servitude restrictions pit community aesthetic judgments against free
expression values, and sometimes against the livelihoods of community
members. 160 In each of these examples, normative commitments expressed
as property restrictions also have distributive consequences.

Turning back to IP, at minimum we can say that the move toward
bespoke entitlements expresses a demand for greater institutional
complexity-a sense that different industries and communities may require
or prefer different forms of tailoring. And at minimum we have learned that
markets will not necessarily mediate the turn toward complexity effectively;
for example, consumers do not read complex form contracts and also can be
nudged to accept terms that undercut their interests.1 6' Property law steps in
here, but not because it represents a neutral response to information cost
problems. It is still undetermined which bespoke entitlements will
crystallize into intermediate relations recognized as such by law, but it is
possible to identify licensing practices that have come into widespread use
and to note some issues that seem to recur. Three issues in particular are
worth noting, each of which relates to the effects of different institutional
arrangements on resource access costs.

First, bespoke entitlements can alter the nature and distribution of
spillovers. Many IP scholars have argued that standard-form end user
license agreements (EULAs), now widely used within the software
industry, change the balance of private rights and public privileges in ways
that members of the public may not recognize or factor into the price and

159. See RICHARD R. W. BROOKS & CAROL M. ROSE, SAVING THE NEIGHBORHOOD:
RACIALLY RESTRICTIVE COVENANTS, LAW, AND SOCIAL NORMS 18 (2013).

160. See, e.g., Bernardo Villas Mgmt. Corp. v. Black, 253 Cal. Rptr. 509, 509-10 (Cal. App.
1987) (holding that a homeowners association restriction prohibiting the use of condominium
carports for parking trucks was unreasonable); Md. Estates Homeowners Ass'n v. Puckett, 936
S.W.2d 218, 219-20 (Mo. Ct. App. 1996) (upholding restrictive covenant enjoining residents from
parking trucks in their driveway or on the street); Bluffs of Wildwood Homeowners' Ass'n v.
Dinkel, 644 N.E.2d 1100, 1102-03 (Ohio Ct. App. 1994) (upholding a condominium restriction
providing that no part of common areas could be used for parking trucks).

161. See generally Yannis Bakos, Florencia Marotta-Wurgler & David R. Trossen, Does
Anyone Read the Fine Print? Consumer Attention to Standard-Form Contracts, 43 J. LEGAL
STUD. 1 (2014) (discussing results of a study designed to measure whether and how long users
looked at an online license agreement); Lauren E. Willis, When Nudges Fail: Slippery Defaults,
80 U. CHL. L. REV. 1155 (2013) (discussing the problem of abusive consumer default choices).
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that are undesirable as a matter of public policy.1 62 If widely honored, some
types of EULA restrictions, such as those prohibiting reverse engineering or
restricting competition, would substantially alter the landscape of
intellectual production by limiting spillovers publicly determined to be
beneficial. Such restrictions are instances of risk shifting by private
property owners to the general public, and it is not clear why the rules
governing servitudes and property licenses, which are reactive rather than
prospective, should provide the only tools for policing them. Here it is
instructive to compare the standard-form EULA to one of Merrill and
Smith's intermediate relations, the leasehold estate. Compared to the
traditional Anglo-American leasehold estate, contemporary residential
leaseholds come with a complex package of rights, obligations, and
remedial entitlements. Merrill and Smith offer an information-costs
explanation for many of those rules and conclude that the shift to a more
contract-like model makes sense with respect to aspects of the landlord-
tenant relationship that are in personam or that create multiparty
information problems.1 63 Others have explained the revolution in landlord-
tenant law as the product of a shift toward contract duties of good faith and
fair dealing that mitigated harsher property doctrines reinforcing the
landowner's dominion, and toward obligations of disclosure and suitability
modeled on the analogous doctrines in commercial law. 164  Yet some
immutable rules about residential leaseholds, such as the implied warranty
of habitability, reach beyond contract to advance normative and distributive
policy goals.1 65 Those rules express a broad social consensus about the
living conditions that humans have a right to expect. Originally judge
made, the rules were included in the Uniform Residential Landlord and
Tenant Act and today have been adopted in various forms by legislatures or
courts in many states.1 66 A move to formalize the EULA as an intermediate
entitlement might draw useful lessons from this history.

Second and relatedly, bespoke entitlements can alter the comparative
advantage of different production modalities. Consider free and open-
source software licensing. One might foresee that an attempt to contract
around copyright law's default rules would generate high information costs

162. See, e.g., Elkin-Koren, supra note 147, at 106-13; Lemley, supra note 147, at 139-44;
Robert P. Merges, Intellectual Property and the Costs of Commercial Exchange: A Review Essay,
93 MICH. L. REV. 1570, 1612-13 (1995) (reviewing PETER A. ALCES & HAROLD F. SEE, THE
COMMERCIAL LAW OF INTELLECTUAL PROPERTY (1994)).

163. Merrill & Smith, supra note 150, at 825-31.
164. See Mary Ann Glendon, The Transformation of American Landlord-Tenant Law, 23

B.C. L. REV. 503, 504-05 (1982); Alex M. Johnson, Jr., Correctly Interpreting Long-Term Leases
Pursuant to Modern Contract Law: Toward A Theory of Relational Leases, 74 VA. L. REV. 751,
761-67 (1988).

165. See generally Glendon, supra note 164, at 545-57.
166. UNIF. RESIDENTIAL LANDLORD & TENANT ACT 2.104, 2.104 cmt. (amended 1972), 7B

U.L.A. 326 (2006).
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if the alternative licensing paradigm could not sustain a sufficient level of
standardization. For the most part, this has not occurred. Different open-
source communities have coalesced around different licenses and have
managed to avoid undue fragmentation.' 67  The interface between
proprietary and open development, however, is a source of persistent
difficulty. Subpart IV(B), above, noted that the heterogeneity of intellectual
production may motivate rent-seeking strategies as various interests
compete to shape the development of property institutions to their own
advantage. Contracts and technical protections that restrict the reverse
engineering of proprietary software, which work to raise competitors' costs,
also can alter the costs of open-source development.' 68 Another important
issue concerns the extent to which developers of proprietary software can
incorporate open-source modules. Such incorporation increases the market
penetration of open-source systems but also may represent an opportunity
for proprietary incursions on the open-source model of production.
Multiple iterations of the licensing templates have attempted to balance
these considerations,1 69 but perhaps we should not expect contracts to do
that job alone. Another way to address the problem might involve
developing special-purpose rules defining the scope of the derivative work
right in the software context.

Finally, bespoke entitlements can redistribute resource access costs by
disrupting existing intermediation arrangements. As an example, consider
the treatment of public performance rights within the music industry. For
nearly a century, those wishing to engage in public performances of
copyrighted musical works have participated in a system of blanket
licensing administered by membership-based collective rights organiza-
tions. With the advent of digital streaming services and the enactment of a
limited public performance right for sound recording copyright owners,
some music publishers have become unhappy with the royalties generated
through blanket licensing. A hotly debated topic is whether those
publishers can selectively withdraw digital streaming rights from collective

167. The Creative Commons licensing system, which attempts to port the open-source model
to the cultural context, has confronted some standardization problems. See Severine Dusollier,
The Master's Tools v. The Master's House: Creative Commons v. Copyright, 29 COLUM. J.L. &
ARTS 271, 285-91 (2006); Niva Elkin-Koren, What Contracts Cannot Do: The Limits of Private
Ordering in Facilitating a Creative Commons, 74 FORDHAM L. REv. 375, 420-21 (2005).

168. For discussion of the interplay between contract and technical restrictions and reverse
engineering, see generally Pamela Samuelson & Suzanne Scotchmer, The Law and Economics of
Reverse Engineering, 111 YALE L.J. 1575 (2002).

169. See Ronald J. Mann, Commercializing Open Source Software: Do Property Rights Still
Matter?, 20 HARV. J.L. & TECH. 1, 14-19 (2006); Nadan, supra note 130, at 355-60. A third and
more intractable problem, which is beyond the scope of this Article, concerns the proliferation of
software patents. Patented components cannot simply be reverse engineered. An open-source
developer wanting to avoid royalty obligations must find a workaround that does not incorporate
the patented subject matter. For discussion and an attempted resolution, see generally Gideon
Parchomovsky & Michael Mattioli, Partial Patents, 111 COLUM. L. REV. 207 (2011).
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licensing arrangements.1 70 The court that oversees the consent decree under
which ASCAP operates recently rejected an attempt to do so, ruling that the
decree does not permit selective withdrawal.171 One might explain that
result from an information-costs perspective. If selective withdrawal from
blanket licensing became widespread, it could alter the distribution of
information costs in the market for licensing musical performances. But
resource access costs supply a more fundamental explanation of why opting
out ought not to be possible. Although the ASCAP blanket licensing
regime is still nominally contractual, under judicial supervision it has come
to function as an intermediate relation, with rules that are not subject to i la
carte variation. Bespoke entitlements for public performance licensing
would frustrate beneficial intermediation in the market for digital music
services, which requires a high degree of standardization to proceed.

V. Conclusion: Cathedral or Laboratory?

Property talk about IP has had a Procrustean character, but perhaps
that defect is a result of the way property as a category has been conceived.
Land is sufficiently different from intellectual goods that legal rules
governing property in land should not be assumed to provide definitive
guidance about the design of IP institutions. To the extent that real property
law offers such guidance, moreover, it is important to recognize that natural
resources law, corporate law, and the laws governing negotiable
instruments also have important contributions to make to an account of IP's
functions and purposes.

With respect to property theory generally, this exploration of IP's
similarities to and differences from other kinds of property has suggested
that what is needed from property theory is not a different view of the
cathedral, but rather recognition that the cathedral is a relatively inapt
metaphor for the diverse mix of institutions through which society orders
access to and use of valuable resources. Institutionally, property is a labora-
tory for experimentation with the best ways of allocating, defining, and
mediating ownership. There is more heterogeneity, and more possibility,
within property law and practice than we have recognized.

With respect to IP in particular, the discussion in Part IV indicates
some considerations that should inform the design of legal institutions.
First, rather than arguing about whose incentives matter more to the
production of IP, it makes more sense to acknowledge that both creators

170. See, e.g., Griffin Davis, Conflict Over Consent Decrees, MUSIC BUS. J., Oct. 2014, at 1;
Ed Christman, Dept. of Justice Considering Major Overhauls on Consent Decrees, Sources Say,
BILLBOARD (Apr. 7, 2015, 2:29 PM) http://www.billboard.com/articles/business/6524359/dept-of-
justice-consent-decrees-overhaul-publishing-ascap-bmi [http://perma.cc/ZQM9-WH9B].

171. See In re Pandora Media, Inc., Nos. 12 Civ. 8035(DLC), 41 Civ. 1395(DLC), 2013 WL
5211927, at *7 (S.D.N.Y. Sept. 17, 2013), aff'd sub nom. Pandora Media, Inc. v. Am. Soc. of
Composers, Authors & Publishers, 785 F.3d 73 (2d Cir. 2015).
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and intermediaries (and their respective motivations) matter a great deal,
and then to consider the implications of that admission. In particular, the
double-incentive problem highlights the need for an incentive-independent
theory to structure the initial allocation of rights between creators and first-
order intermediaries and the need for meaningful rules about accountability
between creators and first-order intermediaries. Second, the irreducible
heterogeneity of intellectual production and consumption underscores the
importance of designing entitlement regimes in ways that can accommodate
complexity, facilitating all of the modes of production that are important.
Third and relatedly, an important consideration in the design of legal
institutions for IP is the extent to which the entitlement structure facilitates
intermediation-i.e., provision of access to already-existing resources in
ways that may be fractional and/or cumulative. Finally, the increasing
reliance on bespoke entitlements underscores the importance of flexibility
but also the need for careful evaluation of the ways that such arrangements
redistribute risks and shift resource access costs. IP lawyers and
policymakers should be alert to the possibility that a general, one-size-fits-
all system of IP rules may no longer be the best framework for structuring
certain types of common interactions and that new intermediate relations
may be needed.
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Do Laws Have a Constitutional Shelf Life?

Allison Orr Larsen*

Times change. A statute passed today may seem obsolete tomorrow. Does
the Constitution dictate when a law effectively expires? In Shelby County v.
Holder, the 2013 decision that invalidated a provision of the Voting Rights Act,
the Court seems to answer that question in the affirmative. Although rational
and constitutional when written, the Court held that the coverage formula of the
law grew to be irrational over time and was unconstitutional now because it
bears "no logical relation to the present day." This reason for invalidating a
law is puzzling. The question answered in Shelby County was not about whether
Congress had constitutional power to pass the Voting Rights Act. It was not even
about whether our understanding of the scope of that power had changed from
1965 to 2013. The question was whether the passage of time and changed
circumstances created a distinct reason to nullfy the law.

In this Article, I label this question one of a "constitutional shelf lfe." The
plaintiffs in Shelby County were not the first ones to ask for invalidation of an
unconstitutionally stale law, and they will not be the last. Indeed, since the
decision, plaintiffs as varied as marijuana enthusiasts and funeral-home
directors have cited Shelby County for the claim that the "current burdens" of
a law "must be justified by current needs." The goal of this Article is to track
the idea of a shelf life across various aspects of constitutional law, to
demonstrate that the issue arises in far more contexts than one might anticipate,
and then to offer an approach for principled application.

"[T]imes change."' Those were the words of Justice Kennedy when the
Supreme Court heard oral argument in Shelby County v. Holder,2 the 2013
decision that invalidated a key section of the Voting Rights Act (VRA). 3 The
Court found the law's coverage formula-which determined if a state or local
government must obtain permission before changing voting laws-to be

* Associate Professor of Law, The College of William and Mary School of Law. For their
helpful insights and comments I thank Daryl Levinson, Neal Devins, Mike Klarman, Kim
Roosevelt. Erwin Chemerinsky, Tim Zick, Caleb Nelson, Dave Douglas, Brianne Gorod, Will
Baude, James Stern, Tara Grove, Adam Gershowitz, Jeff Bellin, and all of the participants in the
Constitutional Law Workshop Series at the University of Pennsylvania Law School. For excellent
research assistance I thank Rebecca Morrow, Joe Castor, Eric Sutton, Nick Guidi, and Mike
Umberger. As always, I thank Drew.

1. Transcript of Oral Argument at 35, Shelby Cty. v. Holder, 133 S. Ct. 2612 (2013) (No. 12-
96) 2013 WL 6908203, at *35 ("GENERAL VERRILLI: I think the-the formula was-was
rational and effective in 1965. The Court upheld it then, it upheld it three more times after that.
JUSTICE KENNEDY: Well, the Marshall Plan was very good, too, the Morrill Act, the Northwest
Ordinance, but times change.").

2. 133 S. Ct. 2612 (2013).
3. Id. at 2631.
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outdated and unconstitutional. 4 The formula was designed to cover jurisdic-
tions most vulnerable to race discrimination.5 The Chief Justice, writing for
the majority, explained that this part of the law (which was written in 1965,
revised in 1982, and reauthorized without change by Congress in 20066) was
based on "decades-old data," "eradicated practices," and needed to be
"updated."7

All parties agreed the law was "rational" when written, but the Court
reasoned that it now ignores developments in racial conditions such that it
has grown to be irrational and bears "no logical relation to the present day."8

Stale factual assumptions in the formula rendered the law unconstitutional
today even though it was constitutional in the past.9 In the Chief Justice's
words, "the Act imposes current burdens and must be justified by current
needs."10

This reason for invalidating a law is puzzling. Adjusting for changed
circumstances when interpreting the Constitution is nothing new-indeed,
that argument is basically as old as the Constitution itself. John Marshall
wrote that a Constitution is "intended to endure for ages to come, and,
consequently, to be adapted to the various crises of human affairs."" Oliver
Wendell Holmes said the Constitution must be interpreted in light of "what
this country has become."12

But the Shelby County Court answered a question different from the one
asked by these jurists. Much ink has been spilled on the theoretical question
in constitutional law: when do changed facts (or a changed "understanding
of the facts"13) alter the way we interpret the Constitution?14 When does the

4. Id. The coverage formula is found in 4(b) of the Voting Rights Act. Voting Rights Act of
1965 4(b), 42 U.S.C. 1973b(b) (2012), invalidated by Shelby Cty. v. Holder, 133 S. Ct. 2612
(2013).

5. Shelby Cty., 133 S. Ct. at 2625.
6. Id. at 2619-21.
7. Id. at 2627, 2629.
8. Id. at 2625, 2629.
9. To be sure, the nature of the constitutional violation in Shelby County is also wrapped up in

notions of federalism and "equal sovereignty" of the states. Id. at 2623. But whatever work
federalism notions are doing in the decision, they cannot explain the statute's ultimate invalidation.
Put differently, the federalism injury was not enough to invalidate the law in 1965 or 1972 or 1982
but only after the passage of time "in light of current conditions" and because "[o]ur country has
changed." Id. at 2627, 2631.

10. Id. at 2619 (quoting Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 203
(2009) (Roberts, C.J., writing for the Court on the same subject)).

11. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 415 (1819) (emphasis omitted).
12. Missouri v. Holland, 252 U.S. 416, 434 (1920).
13. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 863 (1992).
14. For an interesting series of articles from Lawrence Lessig considering this question, see

Lawrence Lessig, Fidelity in Translation, 71 TEXAS L. REv. 1165, 1169-71 (1993) (arguing that
changes in the way the Constitution is interpreted may often bring its interpretation closer to an
original or textual understanding); Lawrence Lessig, Understanding Changed Readings: Fidelity
and Theory, 47 STAN. L. REv. 395, 396 (1995) (arguing that changed readings of the Constitution
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meaning of the Fourteenth Amendment, for example, change to forbid
racially segregated schools or bans on gay marriage? The question I will
address in this Article is a different one: whether, and under what cir-
cumstances, a statute that was constitutional at the time of enactment might
become unconstitutional over time-not because the prevailing under-
standing of the Constitution has changed but simply because things in the
world around us have changed.' 5

The question answered in Shelby County was not whether Congress had
constitutional power to pass the Voting Rights Act.16 It was not even about
whether our understanding of the scope of that power had changed from 1965
to 2013. The question was whether the passage of time and changed circum-
stances created a distinct reason to invalidate the law-rendering it obsolete
and effectively expired.

The concept I use as shorthand for this question is the prospect of a
"constitutional shelf life."1 7 The goal of this Article is to track this idea of a
shelf life across various aspects of constitutional law, to demonstrate that the
issue arises in far more contexts than one might anticipate, and then to
consider whether it is a concept capable of principled application.

are not always changes of infidelity to its original meaning); Lawrence Lessig, Fidelity and
Constraint, 65 FORDHAM L. REV. 1365, 1366 (1997) (asserting that "understanding how changed
readings can be readings of fidelity depends upon understanding how the constraints of context
matter in a theory of interpretive fidelity"). For other views on the subject, see generally ANTONIN
SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS AND THE LAW (1997) (criticizing the
notion of an evolving Constitution and celebrating textualism); DAVID A. STRAUSS, THE LIVING
CONSTITUTION (2010) (arguing that the Constitution's meaning has and must change as time
passes).

15. For helpful elaboration on the difference between discerning constitutional meaning and
applying constitutional doctrine, see Mitchell N. Berman, Constitutional Decision Rules, 90 VA. L.
REV. 1, 9-13 (2004). Berman identifies a growing branch of constitutional scholarship that focuses
not on what any provision of the Constitution "means," but rather on what he calls "constitutional
decision niles"-rules that establish how that meaning should be applied in constitutional
adjudication. Id. at 9. The subject of this Article is an example of the latter.

16. This question on the scope of Congressional power under the Fourteenth and Fifteenth
Amendments was briefed in the case, of course, but was not the route ultimately taken by the
majority. See Jon Greenbaum et al., Shelby County v. Holder: When the Rational Becomes
Irrational, 57 How. L.J. 811, 814 (2014) (explaining that the Court declined to apply the "congru-
ence and proportionality test" as was expected, opting instead to find the provision "irrational");
Franita Tolson, The Constitutional Structure of Voting Rights Enforcement, 89 WASH. L. REV. 379,
381 (2014) (noting that the Court failed to explain why Congress had the authority to reauthorize

5 but not 4(b)).
17. I recognize, of course, that the concept of a "shelf life" is not a perfect analogy. The notion

of expiration may imply that the law is doomed from the start, which is not the case. But just like
food becomes perishable because of the arrival of bacteria, I ask in this Article whether a law can
meet its end because of external changes that destabilize its premise over time. For a very different
take on this question and an example of someone who does not think laws can have a constitutional
shelf life, see Nicholas Quinn Rosenkranz, The Subjects of the Constitution, 62 STAN. L. REV. 1209,
1279 (2010) ("The when must be the moment that Congress made the law. The current state of state
law cannot matter, because it cannot have 'retroactive' effect.... [N]o facts that arise after the
enactment of the statute can matter to the merits of the claim.").
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Although others have previously wrestled with this question from time
to time,18 it is one that remains "radically under-theorized."1 9 Moreover, it is
a question that is growing in significance today as two things change:
(1) judges find themselves with new tools to examine the factual premise of
a law,20 and (2) the Supreme Court is embarked on "a widespread empirical
turn" where its opinions now rest more explicitly on factual claims about the
way the world works. 21 But, as I will demonstrate, even though facts matter
a great deal to constitutional doctrine, the Supreme Court has not given clear
guidance about what to do when those facts change over time.

Consider, by way of comparison to Shelby County, the 1989 decision of
Michael H. v. Gerald D.22 That case involved a constitutional challenge to
an 1872 California law about proving paternity.23 Under the law, a child born

18. The most extensive discussion of this question comes in Guido Calabresi's book, A
COMMON LAW FOR THE AGE OF STATUTES (1982). There, Judge Calabresi addresses the problem
of obsolete statutes-laws that he says are out of step with prevailing legal principles. Id. at 1-2.
He argues that courts should have the authority to determine whether a statute is obsolete, and he
calls for judicial updating and "sunsetting" of such laws. Id. at 62-65. Judge Calabresi does not,
however, depend on a link to the Constitution for his theory of judicial sunsetting. See id. at 24
("[A] link to constitutional infirmity, though a possible ground for nullification of statutes, is neither
a necessary nor a sufficient ground."). For others who have asked the question in the constitutional
context, see DAVID L. FAIGMAN, CONSTITUTIONAL FICTIONS: A UNIFIED THEORY OF
CONSTITUTIONAL FACTS 16 (2008) ("An intrinsic problem presented, however, is the abiding truth
that whatever the facts may be today, they might change tomorrow."); Robert W. Bennett, "Mere "
Rationality in Constitutional Law: Judicial Review and Democratic Theory, 67 CALIF. L. REV.
1049, 1065-67 (1979) (arguing that courts should strike down laws no longer supported by the facts
that caused their enactment).

19. These words come from John McGinnis and Charles Mulaney in their discussion of a
related literature on the deference owed to congressional fact-finding. John O. McGinnis & Charles
W. Mulaney, Judging Facts Like Law, 25 CONST. COMMENT. 69, 69 (2008). For others who have
joined this discussion, see FAIGMAN, supra note 18, at 129-30 (2008) (arguing that the level of
deference to legislative fact-finding should follow the applicable standard of review protecting the
constitutional right); Caitlin E. Borgmann, Rethinking Judicial Deference to Legislative Fact-
Finding, 84 IND. L.J. 1, 1, 35-36 (2009) (stating that the "judicial treatment of legislative fact-
finding is sorely in need of a coherent theory" and offering a new paradigm); Neal Devins,
Congressional Factfinding and the Scope of Judicial Review: A Preliminary Analysis, 50 DUKE L.J.
1169, 1170-71 (2011) (calling for judicial review of legislative fact-finding that takes account of
the comparative institutional strengths and weaknesses of courts and legislatures).

20. For my prior work on the subject of judicial fact-finding in a digital age, see generally
Allison Orr Larsen, Confronting Supreme Court Fact Finding, 98 VA. L. REV. 1255 (2012)
[hereinafter Larsen, Confronting Supreme Court Fact Finding] (noting the tendency of the Supreme
Court to conduct its own factual investigations outside of the record and briefing); Allison Orr
Larsen, Factual Precedents, 162 U. PA. L. REV. 59 (2013) [hereinafter Larsen, Factual Precedents]
(observing the phenomenon of "factual precedents" where lower courts cite the Supreme Court for
factual propositions rather than relevant expert work); Allison Orr Larsen, The Trouble with Amicus
Facts, 100 VA. L. REV. 1757 (2014) [hereinafter Larsen, The Trouble with Amicus Facts]
(challenging the conventional wisdom that Supreme Court amicus briefs are a good source for
factual expertise).

21. Timothy Zick, Constitutional Empiricism: Quasi-Neutral Principles and Constitutional
Truths, 82 N.C. L. REV. 115, 118 (2003).

22. 491 U.S. 110 (1989).
23. Id. at 117, 119.
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to a married woman living with her husband was presumed to be a child of
the marriage.24 In 1872, of course, there were no DNA or blood tests that
could establish paternity, but in 1989 times had changed.25 When Michael H.
sued for the right to a hearing to establish his paternal rights he could have
easily argued-foreshadowing the words from Shelby County-that
"'current burdens' must be justified by 'current needs."' 26 His brief did in
fact make the claim that "present day technology" rendered the presumption
in the law obsolete and unnecessary. 27

The Supreme Court did not bite, however. Justice Scalia, writing for
the Court, dismissed Michael's due process claim and the child's equal
protection claim, relying on English bastardy laws and Blackstone's com-
mentaries to support the notion that fathers have traditionally been unable to
assert parental rights of a child born to a married woman. 28 What makes the
"times have changed" argument good for Shelby County but not for
Michael H.?

More pressing even than past inconsistency, what will become of this
idea of a constitutional shelf life in future contexts? The question is not just
theoretical. For example, federal district court dockets today are speckled
with claims to legalize marijuana (either broadly or at least for medical use). 29

These lawsuits argue specifically that the science behind the decision to list
marijuana as a Schedule I drug is old and that there is now a "veritable
mountain of peer reviewed scientific evidence" 30 documenting both that
marijuana is effective in treating medical conditions and that its potential for
abuse has been overstated.3'

24. Id. at 117-18.
25. See id. at 161 (White, J., dissenting) (recognizing that arguments about the "stigma of

illegitimacy" are based on times when there were no authoritative ways to establish paternity).
26. Shelby Cty. v. Holder, 133 S. Ct. 2612, 2627 (2013) (quoting Nw. Austin Mun. Util. Dist.

No. One v. Holder, 557 U.S. 193, 203 (2009)).
27. Brief for Appellant at 17, Michael H. v. Gerald D., 491 U.S. 110 (1989) (No. 87-746), 1987

WL 880072, at *17.
28. Michael H., 491 U.S. at 124-25.
29. E.g., Sacramento Nonprofit Collective v. Holder, 552 F. App'x 680, 683 (9th Cir. 2014);

United States v. Pickard, No. 2:ll-cr-449, 2015 WL 1767536, at *1 (E.D. Cal. Apr. 17, 2015),
Kadonsky v. Holder, No. (UNA), 2014 WL 2739303 (D.D.C. June 10, 2014).

30. Plaintiffs' Memorandum in Opposition to Defendants' Motion to Dismiss at 3, Sacramento
Nonprofit Collective v. Holder, 855 F. Supp. 2d 1100 (E.D. Cal. 2012) (No. 2:11-cv-02939), 2012
WL 1580711.

31. E.g., Memorandum in Support of Defendant's Motion to Dismiss Indictment at 15-16,
Pickard, No. 2:1 l-cr-449, 2013 WL 10629793 ("[M]arijuana has a notably low potential for
abuse.... [T]he facts [about marijuana's potential for abuse] upon which marijuana was scheduled
as one of the most dangerous narcotics in 1970 have been disproven.").
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These plaintiffs explicitly urge, "We rely on our courts to step in and
pronounce that the laws are outdated and are no longer valid in light of
changed circumstances."32 Will their invitation be accepted? As these cases
wind their way to the Supreme Court, should we expect to see a decision that
the Controlled Substances Act as it relates to marijuana is invalid because-
echoing Shelby County-it bears "no logical relation to the present day?" 33

Similarly, a recent cert petition filed by funeral home directors
challenging old regulations on their businesses asks: Does the Constitution
allow the government to enforce obsolete laws that lack any justification
today?34 Citing Shelby County, these plaintiffs explicitly urge the Court to
intervene when "current burdens" are not justified by "current needs."35

There is something very intuitive about asking courts to police the effect
of time on legal restrictions. Lawmakers are not fortune-tellers, and it seems
quite likely that laws will outlast the conditions they were meant to address.
Moreover, the Constitution contains at least an implicit requirement that all
laws must be rational, and it seems quite plausible that monitoring changing
facts falls under the Court's role in enforcing the Constitution's guarantee
that citizens should not be governed by arbitrary laws. Like other parts of
the Constitution where line drawing is difficult, sniffing out stale laws may
just be part of the whole enterprise of judicial review, warts and all.

And yet, recognizing a constitutional shelf life requires something more:
it requires judicial confidence that the world has changed in a real and
relevant way.36 Where does that confidence come from? Should we trust the
judicial grasp of changed facts? Facts are easy to manipulate and the pace of
factual change today is rapid, so it is hard for courts to keep up. I confront
and refute the idea that policing stale facts is a modest and narrow way to
evaluate legislative choices.

32. Plaintiffs' Memorandum in Opposition to Defendants' Motion to Dismiss, supra note 30,
at 1, 2012 WL 1580711.

33. Shelby Cty. v. Holder, 133 S. Ct. 2612, 2629 (2013).
34. See Petition for a Writ of Certiorari at i, Heffner v. Murphy, 135 S. Ct. 220 (2014) (No. 14-

53), 2014 WL 3530761, at *i ("In applying rational-basis review, does a court evaluate the
rationality of enforcing a challenged law under the factual circumstances of the world today, or must
a court consider only the rationality of the law when enacted, no matter how long ago and no matter
how much the facts have changed?").

35. Id. at 5.
36. I acknowledge, as I must, that this same criticism can be launched at those who believe in

the "Living Constitution" whenever the Court struggles to interpret a clause of the Constitution in
a new way. How, for example, does the Court know that "equality" means something different
in 1954 than it did in 1896? As I elaborate below, however, asking if a law is irrational because it
is too old is the sort of judicial inquiry that is even less limited than asking if the country's notions
of equality have changed over time or if a certain right is rooted in the country's tradition. For this
reason, concerns about judicial competence are at their apex when the Court engages in a free-form
quest about changed facts.
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After wrestling with the idea of a constitutional shelf life, this Article
offers some preliminary suggestions on how courts should deal with such a
claim. First, I argue that a court is authorized to find a shelf life only when
employing a heightened form of review. Second, I identify two conditions
for finding a shelf life that are drawn from patterns in the judicial opinions
where this issue has arisen. I note first that courts pay special attention to the
Executive Branch's enforcement practices over time and second that they
seem to defer to the legislature when there is evidence of an ongoing political
dialogue.

While nothing in constitutional law is purely objective, these two
criteria provide a somewhat neutral yardstick for judges to measure the pas-
sage of time's effect on a once-valid law-a way to gauge, for example, when
the necessary has become no longer necessary. When an agency-an actor
with an institutional advantage at recognizing factual change-urges that a
law is outdated, a court does not stand alone in recognizing constitutional ex-
piration, and at least the appearance of opportunism is diminished. Similarly,
when the legislature anticipates a factual change affecting its law in the future
(through a sunset provision or factual findings on point), that indicates that
the political process is still functioning and open to addressing changed facts
on its own.

In Shelby County, all of these criteria pointed the other direction: the
Department of Justice continued to believe the law was necessary to confront
current conditions, and Congress had addressed the idea of changed circum-
stances in its 2006 record. Moreover, although the case could have been
evaluated on heightened scrutiny, the test the majority seems to have chosen
was a form of rationality review. Thus, even recognizing that laws can expire
and courts can enforce a constitutional shelf life in some circumstances,
Shelby County was still the wrong place to find one.

This Article proceeds in five parts. Part I explains the history behind
the idea of a constitutional expiration date and describes how the idea will
become more important as constitutional doctrine is increasingly entrenched
in empirical assertions of fact. Part II chooses six different types of cases
across various constitutional tests-in which plaintiffs have challenged a law
as unconstitutionally expired-and explains the Court's treatment of those
claims. Part III articulates a concern that the threat of stale facts is used op-
portunistically, and Part IV then offers thoughts on when a court is authorized
to find a constitutional shelf life. Part V concludes by arguing that Shelby
County does not meet any of the limiting principles I have identified and that
the Court was thus incorrect to find a constitutional shelf life in that case.
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I. Laying the Groundwork

"In virtually every constitutional case," as David Faigman explains in
his book on the subject, "the soaring language of the Constitution is brought
down to earth by plain facts." 37 The government can prohibit abortions only
after the point of fetal viability, a medical fact.38 Congress can regulate
homegrown medical marijuana only because it will substantially affect the
larger marijuana market, an economic fact.39 And the Voting Rights Act
coverage formula grew to be unconstitutional because it contained "40-year-
old facts [concerning voting patterns of minorities] having no logical relation
to the present day." 40

These are not the sort of facts specific to one case and typically assigned
to juries, however. 41 They are more generalized facts about the world, so-
called "legislative facts." 42 As I have observed before, this kind of fact is
becoming increasingly central to Supreme Court decisions.43 The more the
Court makes a self-conscious attempt to ground its opinions in fact and to
anchor its reasoning in factual authorities, the more important it is to
contemplate the possibility of a constitutional expiration date when those
facts begin to change.

A. How New Is the Idea of a Constitutional Shelf Life?

The Supreme Court has flirted with the idea of a constitutional shelf life
before its Shelby County decision. The first extended discussion came in the
1938 decision of United States v. Carolene Products Co.44 in a passage
outside of the footnote that made the case famous. The challenge there was

37. FAIGMAN, supra note 18, at xii.
38. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846 (1992).

39. Gonzales v. Raich, 545 U.S. 1, 19 (2005).
40. Shelby Cty. v. Holder, 133 S. Ct. 2612, 2629 (2013).
41. As an initial matter, I must concede (as I have in the past) that the line between law and fact

is fuzzy at best. Several scholars have argued that "[t]here is no analytic dichotomy between law
and fact." McGinnis & Mulaney, supra note 19, at 71. Even if this is true, however, the label of
"fact" is one deeply entrenched in our legal system and one that most lawyers seem to intuitively
understand. As a practical matter, therefore, when I say "fact," I mean a statement that can be
theoretically falsified and is followed by a secondary authority pointing to some sort of evidence.
For elaboration on this definition, see generally Larsen, Factual Precedents, supra note 20, at 67-
73 (establishing a working dichotomy between law and fact).

42. This phrase was coined by Kenneth Culp Davis in 1942. Kenneth Culp Davis, An Approach
to Problems of Evidence in the Administrative Process, 55 HARV. L. REv. 364, 402-03 (1942).

43. For my previous thoughts on the centrality of fact-finding to the Court's recent opinions
and its consequences, see generally Larsen, Confronting Supreme Court Fact Finding, supra note
20; Larsen, Factual Precedents, supra note 20 (discussing the use of facts in Supreme Court
opinions and the possible consequences of lower courts relying on the Court's factual conclusions
in their own decisions); Larsen, The Trouble with Amicus Facts, supra note 20 (discussing the role
of amicus briefs in the Supreme Court's decision-making process and expressing concern that the
Court relies on unverified amicus briefs when making its decisions).

44. 304 U.S. 144 (1938).
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to the federal Filled Milk Act, a law that prohibited the sale of milk
compounded with nondairy oil or fat.4 5 The challengers threw the constitu-
tional kitchen sink at the law, claiming it was beyond the scope of Congress's
Commerce Clause power, a violation of the Fifth Amendment's Due Process
Clause, and a denial of equal protection.4 6

The Court upheld the law, explicitly deferring to the Congressional
finding that filled milk was harmful to public health, and thus, that there was
a rational basis for forbidding it. 47 In dicta, however, Justice Stone suggested
that "the constitutionality of a statute predicated upon the existence of a
particular state of facts may be challenged by showing to the court that those
facts have ceased to exist."48

This recognition of a shelf life for the constitutionality of a law-like
the one acknowledged in Shelby County seventy-five years later-has
something to do with the ability of a law's rationality to erode. 49 Although it
was rational to believe filled milk was unhealthy in 1938, the Court reasoned,
that might not always be the case.50 Moreover, and significantly, the
Carolene Products majority specifically contemplated that it would be for a
court to determine when the science behind the law no longer supported its
constitutionality: "Where the existence of a rational basis for legislation
whose constitutionality is attacked depends upon facts beyond the sphere of
judicial notice, such facts may properly be made the subject of judicial in-
quiry ... ." For support, the Court relied on Chastleton Corp. v. Sinclair,52

a 1924 opinion by Justice Holmes strongly suggesting that the emergency
rent-control statute in Washington, D.C., should be invalidated when it was
shown the emergency no longer existed. 3

Yet, even within both Carolene Products and Chastleton, the Supreme
Court expressed a strong hesitation about actually invalidating a law because
its factual premise was obsolete. Justice Holmes remanded in Chastleton for
fact-finding on the continuing state of emergency. 54 And in Carolene
Products, after noting that rationality can change over time, Justice Stone

45. Id. at 145-46.
46. Id. at 146-47.
47. Id. at 152 ("[T]he existence of facts supporting the legislative judgment is to be

presumed.").
48. Id. at 153. Interestingly, Justice Black-who had recently been appointed to the Court when

this case was decided-refused to join this part of Justice Stone's opinion. Hans A. Linde, Due
Process of Lawmaking, 55 NEB. L. REV. 197, 204 (1976).

49. Subsequently, most states have eliminated restrictions on filled milk, and a district court in
1972 found the Filled Milk Act to be unconstitutionally irrational. Milnot Co. v. Richardson, 350
F. Supp. 221, 224 n.1, 225 (S.D. 11. 1972).

50. Carotene Prods., 304 U.S. at 153-54.
51. Id. at 153.
52. 264 U.S. 543 (1924).
53. Id. at 547-48.
54. Id. at 549.
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added a strong caveat about deference to Congress: "But by their very nature
such inquiries, where the legislative judgment is drawn in question, must be
restricted to the issue whether any state of facts either known or which could
reasonably be assumed affords support for it."55

These mixed messages likely explain why lower court judges express
confusion and a sense of being at sea with claims that a statute has reached
its constitutional shelf life. Judge Guido Calabresi, when confronting such a
claim in a case before him on the Second Circuit, offered some reasons for
the hesitancy:

It is not, however, easy for courts to step in and say that what was
rational in the past has been made irrational by the passage of time ....
Precisely at what point does a court say that what once made sense no
longer has any rational basis? What degree of legislative action, or of
conscious inaction, is needed when that (uncertain) point is reached? 56

A handful of lower court judges have discussed the possibility of a law
reaching the end of its constitutional shelf life-for example, an old law
banning pit bulls 57 or old regulations forbidding food sales in funeral
homes.58 But the collective sense among these courts is reluctance to actually
so conclude. As the Ninth Circuit explained, "[t]he Supreme Court has been
ambivalent on whether changed circumstances can transform a once-rational
statute into an irrational law." 59 Even scholarly attention to this question has
been thin.6o

55. Carolene Prods., 304 U.S. at 154.

56. United States v. Then, 56 F.3d 464, 468 (2d Cir. 1995) (Calabresi, J., concurring). This
case concerned the 100-to-1 disparity between sentencing for crack and sentencing for cocaine
under then-existing law. Id. at 466. For more on this specific issue, see infra section II(B)(3).

57. Dias v. City & Cty. of Denver, 567 F.3d 1169, 1183-84 (10th Cir. 2009) (remanding for
fact-finding on plaintiff's claim that a pit-bull ban violated substantive due process because it was
not rationally related to a legitimate government interest based on modern understandings of the pit-
bull breed).

58. Heffner v. Murphy, 745 F.3d 56, 86 (3d Cir. 2014) (upholding restrictions on funeral
directors to sell food despite the fact that the law seemed antiquated). For other examples where
courts have come the closest, see TJS of N.Y., Inc. v. Town of Smithtown, 598 F.3d 17, 18-19 (2d
Cir. 2010) (holding that changed circumstances are relevant to a First Amendment challenge to a
zoning law, but remanding to the district court to make the fact-specific inquiry); Jones v.
Schneiderman, 888 F. Supp. 2d 421, 422-24 (S.D.N.Y. 2012) (upholding a New York law
prohibiting live mixed martial arts performances, but noting that since the passage of the ban, the
sport had evolved to become safer).

59. Burlington N. R.R. Co. v. Dep't of Pub. Serv. Regulation, 763 F.2d 1106, 1111 (9th Cir.
1985); see also Murillo v. Bambrick, 681 F.2d 898, 912 n.27 (3d Cir. 1982) ("[T]he Supreme Court
appears not to have determined definitively whether changed conditions are a relevant consideration
in equal protection analysis."); Schneiderman, 888 F. Supp. 2d at 425 (first quoting Murillo, 681
F.2d at 912 n.27; and then Burlington, 763 F.2d at 1111).

60. There are some others who have raised this question before. See CALABRESI, supra note
18, at 2 ("[B]ecause a statute is hard to revise once it is passed, laws are governing us that would
not and could not be enacted today, . . . some of these laws . . . do not fit, are in some sense
inconsistent with, our whole legal landscape."); Bennett, supra note 18, at 1065-66 (arguing that
courts must consider the "all too easily neglected time dimension" to rationality review); Linde,
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Despite the uncertainty and lack of recognition, however, the types of
laws ripe for claims of constitutional expiration are vast indeed. They include
regulations on network-television broadcasters arguably made unnecessary
by the advent of digital broadcasting, 61 environmental import restrictions
made obsolete by new ways to protect certain species, 62 and zoning laws on
adult-oriented businesses that seem too strict in light of population and land-
use changes. 63

Carolene Products and ostensibly Shelby County asked the question in
the context of rationality review (whether a legislature has a rational basis
and legitimate reason for legislating), but there are many other doctrinal tests
that can be affected by the passage of time, and there is no logical reason to
confine considering the effects of time to a law's rationality.

Indeed, once one starts to think about it in this way, any constitutional
test that turns on conditions-what is necessary, what is compelling, what is
a sufficient alternative-is vulnerable to an allegation that the condition has
changed and the law is no longer valid. To analogize to math, the claim is
that the formula remains the same, but the variables have changed and so the
output should change as well. The implications are quite significant and far-
reaching. Notions of the evolving Constitution aside, the invocation of
changed facts in application of settled doctrine can lead to invalidation of any
sort of legislation challenged under a whole host of constitutional provisions.

At this point it is important to identify two related but distinct concepts:
sunsetting judicial opinions and dynamic statutory interpretation. Neal
Katyal has written about the possibility that the Court announce prospectively

supra note 48, at 215 ("[L]aws are made at one time and challenged at another. The problem of
time is whether a law is to be judged for its rationality when it was enacted or at the time when it is
challenged."); cf Stuart Minor Benjamin, Stepping into the Same River Twice: Rapidly Changing
Facts and the Appellate Process, 78 TEXAS L. REV. 269, 306-07 (1999) ("The only way for
lawmaking bodies to shut down all litigation that might present the issues raised in this Article
would be for them to revise all their previous enactments by adding an exception for situations
where facts are changing rapidly."). For an excellent student note that raises the question, see
generally Maria Ponomarenko, Note, Changed Circumstances and Judicial Review, 89 N.Y.U. L.
REV. 1419 (2014) (arguing that a court can declare a once-valid law unconstitutional in light of
"changed circumstances" but only when the underlying test is "substantive" and not "motives-
based").

61. Compare Red Lion Broad. Co. v. FCC, 395 U.S. 367, 390 (1969) (upholding content-based
regulations on the theory that "[b]ecause of the scarcity of radio frequencies, the Government is
permitted to put restraints on licensees in favor of others whose views should be expressed on this
unique medium"), with FCC v. Fox Television Stations, Inc., 556 U.S. 502, 533 (2009) (Thomas, J.,
concurring) (arguing that the "spectrum scarcity" rationale makes no sense in light of changes in
the television market).

62. Maine v. Taylor, 477 U.S. 131, 147 (1986) (upholding a state import ban, but warning that
"if and when [scientifically-acceptable sampling and inspection] procedures are developed, Maine
no longer may be able to justify its import ban").

63. TJS of NY., 598 F.3d at 23, 30 (holding that application of the First Amendment must
confront and address "extralegal" changes in the community but remanding to trial court to make
those factual findings).
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a time limit to its decision-a time when the decision will cease to become
binding authority.64 Perhaps the most familiar example of this is when Justice
O'Connor announced in Grutter v. Bollinger65 (the 2003 decision upholding
some affirmative action in higher education) that "25 years from now, the use
of racial preferences will no longer be necessary to further the interest
approved today." 66 The idea of a judicial sunset, however, is distinct from a
constitutional shelf life because the latter leads to invalidation of a law while
the former is about the binding power of precedent.

Likewise, "dynamic statutory interpretation," a phrase coined by Bill
Eskridge, is related to but distinct from the idea of a constitutional shelf life.
Dynamic statutory interpretation is a school of thought committed to reading
a statute "in light of [its] present societal, political, and legal context." 67

When a court finds what I am calling a constitutional shelf life, by contrast,
it is not "updating" a statute but finding it to have reached the end of its
constitutional legitimacy.

In sum, the idea of a law expiring in a constitutional sense dates back at
least to 1938.68 Although the Supreme Court has at times endorsed the con-
cept theoretically, it had never invalidated a law on that basis until its 2013
decision in Shelby County. A skeptical reader may be tempted to assume the
idea was used opportunistically for one case and one case only. There is,
however, real change at work in Supreme Court opinions these days, and the
Justices' factual observations about the world have a heightened significance.
This change, as demonstrated below, will make it easier for plaintiffs in the
future to allege that a constitutionally enacted law has reached its expiration
date, and it will make the Shelby County decision reverberate well beyond
election-law circles.

B. Why Stale Facts Matter More in Constitutional Doctrine Today

A consistent thread between Shelby County, Carolene Products, and the
lower court cases that have wrestled with the question of constitutional
expiration is an emphasis on the role of facts in constitutional questions. This
makes sense. Invalidating a law because it is outdated requires a judicial

64. Neal Katyal, Sunsetting Judicial Opinions, 79 NOTRE DAME L. REv. 1237, 1237 (2004) ("I
contend that the Supreme Court should prospectively declare that some of its national security
opinions will sunset, meaning that they will lapse as binding precedent."); see also Michael
Gentithes, Sunsets on Constitutionality & Supreme Court Efficiency, 21 VA. J. SOC. POL'Y & L.
374, 380-81, 394 (2014) (following up on Katyal's essay and also arguing in favor of judicial
sunsets for efficiency reasons).

65. 539 U.S. 306 (2003).
66. Id. at 343.
67. William N. Eskridge, Jr., Dynamic Statutory Interpretation, 135 U. PA. L. REv. 1479, 1479

(1987).
68. United States v. Carolene Prods. Co., 304 U.S. 144, 153 (1938).
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certainty that the world against which the old legislators acted has changed
in a significant and relevant way.

At oral argument in the Shelby County case, for example, the Chief
Justice quizzed the advocates about modern voter turnout by race using
statistics taken from the Census Bureau's 2004 Current Population Survey.69

His point was to show that Mississippi-which was covered by the VRA
formula and thus had to get approval from the federal government before
changing its voting laws-actually had the best ratio of African-American to
white turnout, while Massachusetts on the other hand (a state not covered)
had the worst.

This colloquy prompted statistics guru Nate Silver to criticize the way
the Chief Justice used the numbers: "As much as it pleases me to see statis-
tical data introduced in the Supreme Court," Silver wrote in the New York
Times a few days later, "the act of citing statistical factoids is not the same
thing as drawing sound inferences from them."70 A "statistical sin," Silver
explains, is "[c]herry-picking the evidence in this way" because "it involves
making misleading rather than merely imprecise claims." 7 1

The Chief Justice is not the only one to grapple with difficult factual
questions embedded in an allegation that a law is too old and out of touch
with reality. In each of the lower court cases that specifically address this
possibility, the court was tasked with evaluating a difficult question of fact
informed by nonlegal evidence: Are pit bulls as aggressive as the city
lawmakers banning them twenty years ago believed? 72 Have the rules of
professional mixed martial arts evolved to the point that the sport is safer and
it is no longer rational for a state to forbid it?73 Do we know more today
about the effects of crack and powder cocaine on the body such that the

69. Transcript of Oral Argument at 30-32, Shelby Cty. v. Holder, 133 S. Ct. 2612 (2013) (No.
12-96) 2013 WL 6908203, at *30-32; Louis Jacobson, Was ChiefJustice John Roberts Right About
Voting Rates in Massachusetts, Mississippi?, POLITIFACT (Mar. 5, 2013, 4:03 PM), http://www
.politifact.com/truth-o-meter/statements/2013/mar/05/john-roberts/was-chief-justice-jolm-roberts-
right-about-voting-/ [http://perma.cc/3VKA-UD3C].

70. Nate Silver, In Supreme Court Debate on Voting Rights Act, a Dubious Use of Statistics,
N.Y. TIMES: FIVETHIRTYEIGHT (Mar. 7, 2013, 9:02 AM), http://fivethirtyeight.blogs.nytimes.com/
2013/03/07/in-supreme-court-debate-on-voting-rights-act-a-dubious-use-of-statistics/?_r-0 [http://
perma.cc/EX3Z-WPAG]. Nina Totenberg of NPR went further in her criticism, alleging that the
Chief "misconstrued" the data. Nina Totenberg, In Voting Rights Arguments, Chief Justice Miscon-
strued Census Data, NPR (Mar. 1, 2013), http://www.npr.org/sections/itsallpolitics/20l3/03/01/
173276943/in-voting-rights-arguments-chief-justice-may-have-misconstrued-census-data [http://
perma.cc/8WM9-EX2V].

71. Silver, supra note 70.
72. See Dias v. City & Cty. of Denver, 567 F.3d 1169, 1183-84 (10th Cir. 2009) (citing

evidence in the record from the American Kennel Club and United Kennel Club).
73. See Jones v. Schneidennan, 888 F. Supp. 2d 421, 430 (S.D.N.Y. 2012) (rejecting plaintiffs'

contentions that the "adoption of [new] rules . . . [to] reduce[] the health and safety risks to fighters"
is enough to render a ban on professional mixed martial arts unconstitutionally irrational).
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disparate sentencing laws of the two drugs enacted thirty years ago are no
longer permissible? 74

When pressed to answer these questions, most of the judges in the
aforementioned cases remanded for further fact-finding at the trial-court
level, but they need not have done so. As the Carolene Products dicta
candidly acknowledged, the decision to find a law expired in a constitutional
sense permits and almost requires judges to take "judicial notice" of factual
change. 75 And significantly, the concept of judicial notice itself has changed
radically since the dawn of the digital age. 76

Today's volumes of the U.S. Reports are peppered with nonlegal
sources supporting the Justices' factual assertions about the way the world
works.77 These observations need not come from the record below. It is
increasingly common to find Justice Breyer citing studies he found on
neuroscience7 8 or Justice Kennedy sorting through statistics in amicus briefs
about the fatality rate connected with police car chases. 79 Like the rest of us,
Supreme Court Justices can access an infinite world of information at their
fingertips now, and it is perhaps only natural that they will anchor their legal
decisions in factual claims backed by easily found factual authorities.

This change matters significantly for the present discussion for two
reasons. First, for a Justice who is hostile to an old law, it could become quite
tempting to find the law unconstitutionally outdated, particularly when there
are so many factual sources available to mount that charge. Facts can be

74. United States v. Then, 56 F.3d 464, 467 (2d Cir. 1995) ("[W]hat is known today about the
effects of crack and cocaine, and about the impact that the crack/cocaine sentencing rules have on
minority groups, is significantly different .... ").

75. United States v. Carolene Prods. Co., 304 U.S. 144, 154 (1938). "Judicial notice" refers to
a rule of evidence that allows a fact into evidence if it is "generally known" or "can be accurately
and readily determined from sources whose accuracy cannot reasonably be questioned." FED. R.
EVID. 201(b). Legislative facts are specifically exempt from the rule on judicial notice, and those
can be acknowledged by a court without reference to the record. See FED. R. EVID. 20 1(a) advisory
committee's note on proposed rules (contrasting legislative facts and adjudicative facts); Ann
Woolhandler, Rethinking the Judicial Reception of Legislative Facts, 41 VAND. L. REV. 111, 112
(1988) ("The advisory committee believed that judicial absorption of general nonlegal knowledge
should not be circumscribed .... ").

76. See generally Jeffrey Bellin & Andrew Guthrie Ferguson, Trial by Google: Judicial Notice
in the Information Age, 108 Nw. U. L. REV. 1137 (2014) (discussing the effect of the Internet on
the application of judicial notice).

77. Larsen, Confronting Supreme Court Fact Finding, supra note 20, at 1255-57; Larsen,
Factual Precedents, supra note 20, at 77; see also Rachael N. Pine, Speculation and Reality: The
Role ofFacts in Judicial Protection of Fundamental Rights, 136 U. PA. L. REV. 655, 658-68 (1988)
(surveying the use of facts in judicial opinions); Zick, supra note 21, at 118 ("Constitutional law is
now in the throes of a widespread empirical turn, a quantitative mood swing that is consistent with
a more general societal turn toward all things scientific."); cf Ellie Margolis, Authority Without
Borders: The World Wide Web and the Delegalization of Law, 41 SEToN HALL L. REV. 909, 912
(2011) (observing that the digital revolution has blurred the line between legal and nonlegal
authority in recent judicial opinions).

78. Brown v. Entm't Merchs. Ass'n, 131 S. Ct. 2729, 2768 (2011) (Breyer, J., dissenting).

79. Sykes v. United States, 131 S. Ct. 2267, 2274-75 (2011).
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easily manipulated, and as the sea of factual information expands rapidly, so
too does the range of evidence available to make an old law seem irrational
and out of touch with modern times.

Not only does the field of data increase, but also the Internet Age gives
judges a bolstered confidence in wielding that data. Note that Nate Silver
was not accusing the Chief Justice of finding faulty information-the Chief's
numbers came from census figures and were part of the record. Instead, the
bigger problem, according to Silver, was "not with the statistics he cites but
with the conclusion he draws from them."8 0 He cautioned against assuming
the Massachusetts and Mississippi examples were representative of a larger
trend, and he worried about using statistics to infer causality when that
inference is not supported. 81 This judicial confidence with and hunger for
facts, in other words, creates the potential for misusing information.

Second, and related, as constitutional decisions are increasingly
grounded in facts and justified by appealing to factual authorities, they will
be more vulnerable in the future to invalidation on the basis of new facts.
Depending on one's point of view, this could be a positive development, but
it is hard to deny that it adds a layer of instability to constitutional law.

David Faigman has explored this facet of fact-bound constitutional
doctrine before, using the iconic case of Brown v. Board82 as his example. 83

One could easily describe the holding in Brown as grounded in fact: black
children are psychologically harmed by attending segregated schools (citing,
of course, the social-science studies in the decision's famous footnote
eleven).84

Because facts are fickle and easy to manipulate (even fifty years ago), a
county in Georgia challenged the Brown decision and defended segregation
by reasoning that children in Georgia were not actually psychologically
harmed by segregation (citing their own expert testimony for support). 85 In
1963, a trial judge agreed with them in a case called Stell v. Savannah-
Chatham,86 distinguishing Brown since it was based on "facts, not law." 87

"Whether Negroes in Kansas believed that separate schooling denoted
inferiority," he explained, "was as much a subject for scientific inquiry as the
braking distance required to stop a two-ton truck moving at ten miles an hour
on dry concrete." 88

80. Silver, supra note 70.
81. Id.

82. Brown v. Bd. of Educ., 347 U.S. 483 (1954).
83. FAIGMAN, supra note 18, at 16-19.
84. Brown, 347 U.S. at 494 n.11.
85. Stell v. Savannah-Chatham Cty. Bd. of Educ., 220 F. Supp. 667, 668-76 (S.D. Ga. 1963).
86. 220 F. Supp. 667 (S.D. Ga. 1963).
87. Id. at 678.
88. Id.
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This 1963 interpretation of Brown reveals an interesting quirk about the
question of a constitutional shelf life. While modern constitutional law stu-
dents see Brown as the quintessential law-transformation case (embracing a
change to the prevailing interpretation of the Equal Protection Clause), it is
quite possible that the Justices who decided Brown saw it as a shelf-life case
(a case involving the application of new facts to settled law). After all, the
Brown Court emphasized the "changed circumstances" of public education
between 1896 and 1954,89 and Justice Jackson's unpublished concurrence
included a section entitled "does the Amendment contemplate changed
conditions?" 90 If one believes that Supreme Court decisions have life cycles
and stand for different propositions over time, then perhaps Brown began as
a shelf-life case and evolved to a case that today stands for a change in consti-
tutional meaning.

In any event, on appeal the Fifth Circuit in Stell reversed this modest
understanding of Brown, holding that Brown was not "limited to the facts of
the cases there presented." 91 But the larger point about the power of facts to
undermine constitutional decisions remains-particularly when a judge is
hostile to the law in question. As Faigman puts it, "[g]iven their proclivity
for change, either because our knowledge of the facts improves over time or
the facts themselves change, [facts] seem to provide a disturbingly unsteady
foundation for constitutional doctrine." 92

If this was true in 1963, it is significantly truer today. For one thing, the
social-science evidence in Brown and Stell was introduced at trial and came
from the record. 93 Now, however, this type of evidence can come to the
Court's attention in a myriad of different ways: from dozens of amicus briefs,
from the Supreme Court librarians, or from the Justices' independent
research. 94

Moreover, as the Justices' decisions increasingly turn on claims of
generalized facts, future parties and future judges will inevitably start to
impeach those factual assertions with readily available information.
Consider, for example, the events following the Court's Citizens United95

decision, in which it held there was no evidence that campaign expenditures
led to political corruption. 96 Not even a full year later, litigants in Montana
challenged an almost identical campaign finance restriction in their state on

89. Brown, 347 U.S. at 489-90, 489 n.4.
90. Bernard Schwartz, Chief Justice Rehnquist, Justice Jackson, and the Brown Case, 1988

SUP. CT. REV. 245, 258 n.51.
91. Stell v. Savannah-Chatham Cty. Bd. of Educ., 333 F.2d 55, 61 (5th Cir. 1964).

92. FAIGMAN, supra note 18, at 19.
93. Stell, 220 F. Supp. at 672; Frederick Schauer, The Decline of "The Record": A Comment

on Posner, 51 DUQ. L. REV. 51, 55 (2013).
94. Larsen, Confronting Supreme Court Fact Finding, supra note 20, at 1286-90.
95. Citizens United v. FEC, 558 U.S. 310 (2010).
96. Id. at 360.
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the basis of a new and different factual record.97 Although they eventually
lost at the U.S. Supreme Court (in a summary reversal), they met success
below because the Montana Supreme Court explained that "Citizens United
was decided under its facts or lack of facts." 98 The supposedly factual
dimension of the Court's Citizens United decision, in other words, simply
invites distinctions and dissenters when other facts are readily available.

The point for now is to call attention to the significance that constitu-
tional pressure from stale facts can bring. As facts become more central to
constitutional doctrine and with new tools available to access those facts
quickly and more conveniently, the threat of finding constitutional staleness
becomes quite meaningful.

II. Examples of Allegedly Stale Laws

The Voting Rights Act is not the first law ever to be challenged as
unconstitutionally stale, and it will not be the last. Below are six categories
of cases (past and pending) in which plaintiffs have claimed that the factual
premise behind a law is too old, therefore rendering the law unconstitutional.
The examples vary in both the nature of the constitutional violation alleged
and the standard of review or doctrinal test employed. A closer inspection of
these cases, however, reveals a few consistent themes.

A. Due Process Clause

Perhaps the most natural doctrinal home for a claim that a law has
reached the end of its constitutional shelf life is the Due Process Clauses of
the Fourteenth and Fifth Amendments. Dating back at least to the mid-
nineteenth century (and before that if one counts the interpretation of due
process clauses in state constitutions), the Supreme Court has interpreted the
words "liberty" and "property" in the Due Process Clause to prevent not just
procedurally deficient laws but also substantively arbitrary ones. 99

Although now known by the perhaps oxymoronic name, "substantive
due process," the idea that the Constitution includes a general substantive
protection against arbitrary laws has a deep-rooted pedigree in the American

97. W. Tradition P'ship, Inc. v. Attorney Gen., 271 P.3d 1, 5 (Mont. 2011), rev'd sub nom. Am.
Tradition P'ship, Inc. v. Bullock, 132 S. Ct. 2490 (2012) (per curiam).

98. Id. at 6.
99. See Linde, supra note 48, at 199 (asking about due process of lawmaking and observing

that the rule against substantively arbitrary laws is not a new one). Gerald Gunther in fact argued
for a revival in rationality review over forty years ago. He "would have the Court take seriously a
constitutional requirement that has never been formally abandoned: that legislative means must
substantially further legislative ends." Gerald Gunther, Foreword: In Search of Evolving Doctrine
on a Changing Court: A Model/br a Newer Equal Protection, 86 HARV. L. REV. 1, 20 (1972); see
also Linde, supra note 48, at 215 ("For a main difficulty with reviewing laws for rationality is the
problem of time .... ").
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constitutional tradition.100 It is not a stretch to assume this protection guards
against injuries that occur when one is subject to an outdated law.101

Since 1937 and the "constitutional revolution" that ended the Lochner10 2

era, however, allegations that a law is based on outdated facts and thus a
violation of Due Process generally fall under the very deferential standard of
review known as "rationality review." 103 Under this standard, government
action will pass muster if it is rationally related to a legitimate interest. 104 As
long as there is not a fundamental right at stake or a class of citizens in need
of special protection (e.g., race, gender), rationality review generally gives
the government the benefit of the doubt. 105

Not surprisingly, therefore, the Court has shown little sympathy for
allegations that facts have changed and laws have grown to be irrational. 106

"[T]hose challenging the legislative judgment," the Court has explained,
"must convince the court that the legislative facts on which the classification
is apparently based could not reasonably be conceived to be true . . .. "107

100. Justice Bradley is often given credit for this doctrinal development with his dissent in the
Slaughter-House Cases. See Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 116 (1872) (Bradley,
J., dissenting) (arguing that liberty and property are not truly recognized if they may "arbitrarily
assailed"). This general protection against arbitrary laws has an even older pedigree, however. State
courts enforcing constitutions with due process clauses often invoked the Magna Carta for the
proposition that the language of "due process" includes a substantive protection against
arbitrariness. EDWARD S. CORWIN, LIBERTY AGAINST GOvERNMENT: THE RISE, FLOWERING AND
DECLINE OF A FAMOUS JURIDICAL CONCEPT 90-91 (photo. reprint 1978) (1948); see also
Washington v. Glucksberg, 521 U.S. 702, 764 (Souter, J., concurring) (noting that the Due Process
Clause imposes on courts an "obligation to give substantive content to the words 'liberty' and 'due
process of law"').

101. Indeed, criminal law scholars might be reminded of the ancient doctrine of "desuetude,"
which is the judicial abrogation of a criminal statute that has gone unenforced for a long period of
time. Note, Desuetude, 119 HARV. L. REV. 2209, 2210 (2006). The principal rationale for
desuetude has been about fair notice for illegal acts, but advocates of the doctrine often advance a
constitutional variation with a substantive due process component: "[T]he constitutional argument
for desuetude doctrine sees in the Constitution a means of protecting an individual against being
plucked from a sea of conspicuous offenders and charged with committing a crime .... " Id. at
2216. As it currently stands, only West Virginia recognizes desuetude as a viable defense. Id. at
2209.

102. Lochner v. New York, 198 U.S. 45 (1905).
103. See, e.g., United States v. Carotene Prods. Co., 304 U.S. 144, 152 & n.4 (1938) (holding

that legislators are entitled to deference and listing categories of cases that would be subject to the
Court's more stringent review).

104. See Katzenbach v. McClung, 379 U.S. 294, 303-04 (1964) ("[W]here we find that the
legislators, in light of the facts and testimony before them, have a rational basis for finding a chosen
regulatory scheme necessary ... our investigation is at an end.").

105. Id.
106. Indeed, for over seventy years now, "the Court . .. has turned back every due process

attack based on a mere lack of rationality." Linde, supra note 48, at 204. The tide may be turning,
however. At least one Fifth Circuit case has recently found that state regulations on caskets
irrationally excluded certain producers in violation of the Due Process Clause. St. Joseph Abbey v.
Castille, 712 F.3d 215, 217 (5th Cir. 2013).

107. Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 464 (1981) (quoting Vance v.
Bradley, 440 U.S. 93, 111 (1979)).
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Although Supreme Court plaintiffs have made these arguments about
changed circumstances and the Due Process Clause, they have never once
been victorious.

In 1907 and 1913, for example, Arkansas passed two "full-crew laws"
that specified the personnel and size of the crew that certain trains had to
employ.1 08 The Supreme Court dismissed challenges to those laws shortly
after they were passed, but by 1968, the plaintiffs had a new argument in
hand.1 09 In Brotherhood of Locomotive Firemen & Enginemen,10 the plain-
tiffs built a voluminous record documenting the changes to the industry and
the "progressive obsolescence of the jobs of firemen and third brakemen in
freight and yard service as a consequence of technological and other changes
which have occurred over the past forty years.""' The "overwhelming
evidence," the challengers argued, was that the old law overestimated the
number of crew needed; it was a law based on an outdated understanding of
how the industry operated." 2 Therefore, they argued, it was an arbitrary law
prohibited by the Due Process Clause of the Fourteenth Amendment. 13

The plaintiffs won their case in the district court on this argument, but
the Supreme Court disagreed.' '4 The Court found relevant the long history
of dispute over crew size between employers, unions, and lawmakers." 5

Justice Black, writing for the Court, emphasized the "frequent and recent
legislative re-evaluation of the full-crew problem."" 6  He observed that
although this specific law remained unchanged, railroad safety laws in
general had been "subject to close scrutiny" over the years, and "some safety
requirements considered out of date have been repealed."'17 He also ob-
served that a proposal to repeal the full-crew statutes in Arkansas was placed
on the ballot for popular referendum in 1958 and defeated." 8

Given this political back-and-forth, Justice Black thought it inappro-
priate for a court to "indulge" in what was really a legislative call.1 9 The
evidence on the need for additional crew even in the face of modern

108. Bhd. of Locomotive Firemen & Enginemen v. Chi., Rock Island & Pac. R.R. Co., 393
U.S. 129, 133 (1968).

109. Id. at 130-31.
110. Bhd. of Locomotive Firemen & Enginemen v. Chi., Rock Island & Pac. R.R. Co., 393

U.S. 129 (1968).
111. Brief for Appellees at 30-31, Bhd. of Locomotive Firemen & Enginemen, 393 U.S. 129

(Nos. 16, 18), 1968 WL 112592, at *30-31.
112. Id. at 63-74.
113. Id. at 19.
114. Bhd. of Locomotive Firemen & Enginemen, 393 U.S. at 144.
115. Id. at 133-34.
116. Id. at 134.
117. Id.
118. Id.
119. Id. at 136.
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technology was mixed, he explained.12 0 It was inappropriate for the Court to
make "findings of fact" (the quotation marks are Justice Black's), when in
reality it was just supplanting a democratic judgment.121 The ongoing
discussion in the political branches made it an inappropriate place for the
Court to step in and find an old law too stale.1 22

Lest one think this type of due process challenge is a thing of the past, a
recently filed cert petition at the Court made a very similar claim (and in fact
relied on Shelby County to do so). In Heffner v. Murphy, 12 a group of
Pennsylvania funeral directors challenged that state's regulations of their
type of business. 24 Specifically, they allege that "modern realities" make the
once-rational laws (restricting, for example, the selling of food at funeral
homes) now obsolete. 2 1 With the advent of air conditioning and modern
hygiene practices, they argue, it no longer makes sense to prevent funeral
homes from serving food, even if such a restriction was rational in 1952 when
the law was written.1 26

Citing the language about changed circumstances in Carolene Products
and the "current burdens" language from Shelby County, these modern
petitioners argue that it is the Court's job to ensure "when government
officials take away a liberty interest today, they do so for reasons that are
rational today, not merely for reasons that were rational long ago."1 27 The
appeals court in that case, however, rejected the plaintiff's claims, explaining
that being "antiquated" is not "a constitutional flaw."' 28

120. Id. at 136-37.
121. Id. at 138-39.
122. Id. at 144.
123. 745 F.3d 56 (3d Cir. 2014), cert. denied, 135 S. Ct. 220 (2014).
124. Id. at 61-62.
125. Petition for a Writ of Certiorari, supra note 34, at 7-10, 2014 WL 3530761, at *7-10. This

claim has been made in other similar contexts. Florists in Louisiana, for example, have challenged
state operating license laws as "totally outdated and a complete waste of time." Appellants' Brief
at 11, Meadows v. Odom, 198 F. App'x 348 (5th Cir. 2006) (No. 05-30450), 2005 WL 6111808, at
*11.

126. Petition for a Writ of Certiorari, supra note 34, at 9-12, 2014 WL 3530761, at *9-12.
127. Id. at 5, 33. Like I do, this petition clarifies that they are not arguing the Constitution itself

has changed, just that "laws can become so obsolete as to be irrational under the Constitution."
Funeral Consumers Alliance, Pennsylvania Funeral Directors Appeal to US Supreme Court,
FUNERAL CONSUMERS ALLIANCE: THE DAILY DIRGE (July 21, 2014, 12:28 PM), https://www

.funerals.org/newsandblogsmenu/blogdailydirge/3176-2014heffnerappeal [http://perma.cc/M9P4-
QMJG].

128. Heffner, 745 F.3d at 62. The Supreme Court eventually denied cert in this case. Heffner,
135 S. Ct. at 220.
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B. Equal Protection Clause

A doctrinal cousin to the Due Process Clause cases just discussed are
claims that statutes have grown obsolete such that they now deny "equal
protection of the laws" in violation of the Fourteenth Amendment. 129

Allegations like these of course are either given rationality review or a brand
of heightened scrutiny (intermediate or strict) if a race or gender classifica-
tion is involved. 30 Examples from all three standards are discussed below.

1. Rationality Review.-In 1924, Congress created the Foreign Service,
then revised the law in 1946 to establish a new retirement system for Foreign
Service officers. 31 Part of that law required a mandatory retirement age of
sixty. The compulsory retirement was justified because "the Foreign Service
involves extended overseas duty under difficult and often hazardous con-
ditions and that the wear and tear on members of this corps is such that there
comes a time when these posts should be filled by younger persons." 3 2

In 1979, a group of Foreign Service officers who were being forced into
retirement brought a lawsuit claiming that the law violated their
constitutional rights guaranteed by the Equal Protection component of the
Due Process Clause in the Fifth Amendment. 3 3 They argued (backed up by
evidence in the record) that times had changed since Congress last visited the
issue thirty years earlier: "Foreign Service employees today-in the tropics
and elsewhere-have air-conditioned offices, cars and government-supplied
housing, government-furnished airplane transportation, government fur-
nished inoculations against those contagious diseases which are still preva-
lent, and government-furnished medical facilities for any illness which does
occur." 34 These changes, they argued, rendered the reasons for the manda-
tory retirement age arbitrary, outdated, unnecessary and now a violation of
their equal protection rights.3 5

On rationality review in a case called Vance v. Bradley,136 the Supreme
Court responded with great deference to the Congressional choice.' 3 7 Once
again, it was important to the Court that Congress "ha[d] gone to great

129. U.S. CONST. amend. XIV, 1. Of course analogous federal claims arise under the equal
protection component of the Fifth Amendment's Due Process Clause. U.S. CONST. amend. V.

130. See Kahawaiolaa v. Norton, 386 F.3d 1271, 1277 (9th Cir. 2004) (explaining how to decide
which level of scrutiny to apply in equal protection cases).

131. Vance v. Bradley, 440 U.S. 93, 98 (1979).
132. Id. at 103.
133. Id. at 94-95.
134. Brief for the Appellees at 34, Vance, 440 U.S. 93 (No. 77-1254), 1978 WL 207230, at *34.
135. See id. (explaining that such changes have substantially increased life expectancy and

improved overseas conditions so that there is no justification for a lower retirement age of sixty in
the Foreign Service).

136. 440 U.S. 93 (1979).
137. See id. at 108-09 (finding that a mandatory retirement age of sixty rationally furthers

Congress's legitimate objective of maintaining the Foreign Service's competence).
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lengths" to ponder this issue by legislating separately for the Foreign Service
and by revisiting the issue twice. 138 Even if the line drawn by Congress was
imperfect, the Court reasoned, "perfection is by no means required" for the
Constitution to be satisfied.13 9

2. Gender Classifications & Immigration.-Even when laws classifying
by race or gender are challenged under the Equal Protection Clause and thus
given a more critical judicial eye, the Court has turned its back on allegations
that the laws are constitutionally expired.

One good example comes from the immigration context concerning how
to prove parentage for claims of citizenship. The Immigration and National-
ity Act of 1952 imposed different requirements for acquiring citizenship
depending on whether a child's citizen parent was the mother or the father. 140

For children born abroad and out of wedlock to U.S. citizen mothers, citizen-
ship is established at birth. 141 For similarly situated children born to U.S.
citizen fathers, the law imposed a set of requirements necessary before estab-
lishing citizenship.1 42

Tuan Nguyen, a lawful permanent resident born in Vietnam to a
Vietnamese mother and a U.S. citizen father, challenged this distinction as
part of his deportation proceedings. 143 Nguyen argued that the law drew
distinctions based on gender in violation of equal protection.1 44 Gender dis-
tinctions are subject to an intermediate scrutiny: the discrimination must be
substantially related to an important government interest.1 45

138. Id. at 106.
139. Id. at 108 (quoting Phillips Chem. Co. v. Dumas Indep. Sch. Dist., 361 U.S. 376, 385

(1960)).
140. Nguyen v. INS, 533 U.S. 53, 59-60 (2001). The law was amended in 1986 to include an

additional option for the father to prove he was the providing parent, but the principal gender
distinction remained. Id. at 60.

141. Id. at 59-60.
142. Id. There are three cases in recent years that address this issue. Miller v. Albright, 523

U.S. 420 (1998), and Nguyen, 533 U.S. at 53, involved challenges to the father-mother disparity in
proof of parentage, although only Nguyen was decided on that ground. United States v. Flores-
Villar, 536 F.3d 990 (9th Cir. 2008), aff'd by an equally divided court, 131 S. Ct. 2312 (2011),
involved the slightly different issue of disparate parental residency requirements that apply to
fathers and mothers of children born outside of this country to unmarried parents. For an interesting
argument explaining "the development and durability of gender-asymmetrical" citizenship law in
these three cases, see generally Kristin A. Collins, Illegitimate Borders: Jus Sanguinis Citizenship
and the Legal Construction of Family, Race, and Nation, 123 YALE L.J. 2134 (2014).

143. Nguyen, 533 U.S. at 57-58.
144. Brief of Petitioners at 11, Nguyen, 533 U.S. 53 (No. 99-2071), 2000 WL 1706737, at *11.
145. United States v. Virginia, 518 U.S. 515, 533 (1996).
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The government emphasized as its interest "the importance of assuring
that a biological parent-child relationship exists."146 This assurance, they
said, is verifiable naturally upon birth in the case of the mother but not so
with the father.1 47

Both Nguyen and other plaintiffs who had challenged the law before
him argued that changes in technology rendered this once-important interest
not so important anymore. As the petitioner explained in Miller v. Albrightl 48

(a case presenting the same issue but not decided on those grounds):
Before the advent of reliable genetic testing, this requirement of
legitimation may well have been a reasonable method for preventing
fraud, as false fathers would be more likely to claim paternity once a
child had reached majority ....

[But r]ecent progress in developing highly specific tests for genetic
markers now permits the exclusion of over 99 percent of those
wrongly accused of paternity . . . . These advances . . . eliminate the
rationale for placing arbitrary time limitations on the establishment of

paternity .... 149
Like the plaintiffs in Shelby County, these plaintiffs argued that the

passage of time changed the constitutional calculation: the current burdens
of the law (disparate treatment of men and women) were not justified by
current conditions (the fact that now DNA testing allowed for a gender-
neutral way of ascertaining parentage).150

But even on an admittedly tougher standard of review, the Court did not
accept the "times have changed" argument. Citing great deference to Con-
gress, the Court found this purported interest to be important even in the face
of DNA testing and then went on to reject the claim that it perpetuated gender
stereotypes as opposed to recognizing a real difference between men and
women. The Court held that "[t]he Constitution . . . does not require that
Congress elect one particular mechanism from among many possible
methods of establishing paternity, even if that mechanism arguably might be
the most scientifically advanced method."' 5'

Interestingly, a few pages later the Court did credit an argument made
by the government about a change in the times. It held:

[W]e find that the passage of time has produced additional and even
more substantial grounds to justify the statutory distinction. The ease
of travel and the willingness of Americans to visit foreign countries

146. Nguyen, 533 U.S. at 62.
147. Id.
148. 523 U.S. 420 (1998).
149. Brief of Petitioner at 18, Miller, 523 U.S. 420 (No. 96-1060), 1997 WL 325338, at *18

(emphasis omitted).
150. Id. at 18-19.
151. Nguyen, 533 U.S. at 63.
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have resulted in numbers of trips abroad that must be of real concern
when we contemplate the prospect of [granting citizenship based on
male parentage to children born to unmarried parents abroad].152

It is hard not to suspect opportunism when in the same opinion the Court
credits the "times have changed" argument concerning travel frequency but
ignores it with respect to the more obvious change in DNA testing.
Admittedly, the Court gives Congress a sort of superdeference when it comes
to immigration matters, and that "plenary power" must be a factor in these
cases even when the standard of review is supposedly stricter.1 53 That being
said, as will be described below, absent any neutral standards to guide the
evaluation of the constitutional pressure caused by the passage of time, the
Court has ample opportunity to credit changed facts only when it is
convenient to do so.

3. Race & Crack/Cocaine Sentencing.-A more complicated story
about the Supreme Court's treatment of stale facts involves the disparity in
sentences for offenses involving crack and powder cocaine. "Crack and
powder cocaine are two forms of the same drug"-the latter is typically
inhaled through the nose and the former is blended with baking soda and
divided into "rocks" that are smoked. 54

In 1986, Congress passed the Anti-Drug Abuse Act, which created a
series of mandatory minimum sentences for drug offenses linked to the
drug's weight. 55 In 1986, crack cocaine was a relatively new drug, but its
dangers were highlighted as great cause for alarm.156 The legislative record
reveals that Congress believed crack was significantly more harmful than
powder cocaine because it was highly addictive, led to more violence, and
was particularly harmful for children who had been exposed to the drug
during their mother's pregnancy.1 57 Based on these assumptions, Congress
adopted a 100-to-1 sentencing ratio that "treated every gram of crack cocaine
as the equivalent of 100 grams of powder cocaine."1 58

By the mid-1990s, defendants across the country began to challenge this
100-to-1 sentencing disparity as a violation of their equal protection rights. 159
These arguments alleged changed circumstances because: (1) modern science

152. Id. at 65-66.
153. See Stephen H. Legomsky, Fear and Loathing in Congress and the Courts: Immigration

and Judicial Review, 78 TEXAS L. REV. 1615, 1615 (2000) (noting that "the Supreme Court has
explicitly accorded Congress unusual deference" in immigration matters).

154. Kimbrough v. United States, 552 U.S. 85, 94 (2007).
155. Id. at 95.
156. Id.
157. Id. at 95-96.
158. Id. at 96.
159. E.g., United States v. Then, 56 F.3d 464, 466 (2d Cir. 1995); United States v. Peterson,

143 F. Supp. 2d 569, 571 (E.D. Va. 2001); State v. Russell, 477 N.W.2d 886, 887 (Minn. 1991).
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did not support the view that crack was more addictive or dangerous than
powder cocaine, and (2) the sentencing disparity had caused an adverse and
unfair impact on racial minorities who statistics show are the primary
consumers of crack cocaine.' 60

These claims were largely unsuccessful across the lower courts,
although they drew a sympathetic ear from Judge Calabresi on the Second
Circuit in a case called United States v. Then.' 6' Judge Calabresi concurred
in the judgment sustaining the 100-to-1 ratio because he did not find
purposeful race discrimination and, thus, did not think the heightened
scrutiny justified.1 62 He did, however, suggest that because "what is known
today about the effects of crack and cocaine" has changed significantly,
"constitutional arguments that were unavailing in the past may not be
foreclosed in the future."1 63

To support this intuition, he observed that the U.S. Sentencing
Commission-the agency charged with drafting guidelines to cabin judicial
sentencing discretion-had conducted an extended investigation on this issue
and reported to Congress its opinion "that there is scant evidence to support
the notion that crack poses a substantially greater threat to drug users."1 64

Despite this strong evidence of changed circumstances, however, Judge
Calabresi was unwilling to find a constitutional shelf life. In particularly
candid language, he worried about how a court should measure when time
erodes a law's constitutionality. He explained: "Too many issues of line
drawing make such judicial decisions hazardous. Precisely at what point
does a court say that what once made sense no longer has any rational
basis? . . . These difficulties . . . counsel restraint, and do so powerfully."1 65

Several years after Judge Calabresi contemplated this issue, the U.S.
Supreme Court considered it too but in a slightly different context. In 2004,
the law governing sentencing generally in this country took a sharp turn. In

160. Then, 56 F.3d at 466.
161. 56 F.3d 464 (2d Cir. 1995).
162. Id. at 467 (Calabresi, J., concurring).
163. Id.
164. Id. (citing U.S. SENTENCING COMM'N, SPECIAL REPORT TO THE CONGRESS: COCAINE

AND FEDERAL SENTENCING POLICY (1995), http://www.ussc.gov/news/congressional-testimony-
and-reports/drug-topics/special-report-congress-cocaine-and-federal-sentencing-policy-february-
1995 [http://perma.cc/9G9H-29SU]). In an additional report released in 2002, the Commission
reported to Congress that (1) the 1986 law overstates the relative harmfulness of crack cocaine,
(2) the negative effects of prenatal crack-cocaine exposure are identical to the negative effects of
prenatal powder-cocaine exposure, and (3) that the sentencing differential fostered disrespect for
the criminal justice system due to the widely held perception that it promotes disparity based on
race. Kimbrough v. United States, 552 U.S. 85, 97-98 (2007) (citing U.S. SENTENCING COMM'N,
REPORT TO THE CONGRESS: COCAINE AND FEDERAL SENTENCING POLICY 94, 103 (2002),
http://www.ussc.gov/sites/default/files/pdf/news/congressional-testimony-and-reports/drug-topics/
200205-rtc-cocaine-sentencing-policy/200205_Cocaineand_Federal_SentencingPolicy.pdf
[http://perma.cc/Q5ZC-SHUW]).

165. Then, 56 F.3d at 468 (Calabresi, J., concurring).
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United States v. Booker,1 66 the Court held that the Sentencing Guidelines
were unconstitutional, must be "effectively advisory," and could not
mandatorily bind the discretion of sentencing judges.1 67 This mattered for
the crack/cocaine issue because the relevant sentencing guideline adopted the
100-to-1 ratio straight from the 1986 law.1 68

In 2004, a district judge in Virginia took advantage of this new Booker
discretion and sentenced a defendant with a crack offense to far less than
what the 100-to-1 statute and sentencing guidelines would require.' 69 The
district court explained his actions by saying "the case exemplified the
disproportionate and unjust effect that crack/cocaine guidelines have in
sentencing."17 0 In a 2007 case called Kimbrough,171 the Court held that the
judge was permitted to do so given its freedom in Booker.172

The Kimbrough Court did not hold that the 1986 law had expired or that
a reduction in the 100-to-1 ratio was required by the Constitution. It nonethe-
less bears on the current discussion because Justice Ginsburg (writing for the
Court) did question whether the assumptions Congress legislated against in
1986 continued to hold true today.1 73 And, interestingly, for that inquiry she
emphasized the role of fact-finding by the relevant agency.1 74

Because the crack/cocaine sentencing guideline was passed by the
Commission immediately after the 1986 statute, Justice Ginsburg wrote it
was done quickly and not based on "empirical data and national experi-
ence."1 5 By contrast, the 1995, 2002, and 2007 reports from the Commission
recommending lowering the ratio were based on an elaborate review by an
agency with significant expertise.1 76 It was this later "research and experi-
ence"-developed after what Congress knew in 1986-that got the Court's

166. 543 U.S. 220 (2005).
167. Id. at 245.
168. Kimbrough, 552 U.S. at 96-97.
169. Id. at 92-93, 92 n.2.
170. Id. at 93.
171. Kimbrough v. United States, 552 U.S. 85 (2007).
172. Id. at 111.
173. Id. at 95-96. The Court was invited to consider these changed circumstances in

Kimbrough. See, e.g., Brief Amicus Curiae of the American Civil Liberties Union in Support of
Petitioner at 12-13, Kimbrough, 552 U.S. 85 (No. 06-6330) ("Twenty years after the promulgation
of the 100:1 ratio, it is universally understood that these assumptions were factually incorrect. With
the benefit of further research, expert testimony, and more experience with crack offenses in the
criminal-justice system, even the Sentencing Commission has concluded that the 100:1 ratio ...
seriously overstates the harm of crack offenses.").

174. Kimbrough, 552 U.S. at 108-09.
175. Id. at 109 (quoting United States v. Pruitt, 502 F.3d 1154, 1171 (10th Cir. 2007)

(McConnell, J., concurring)).
176. Id. at 99-100. As Justice Ginsburg explains, the 2007 recommendation from the

Sentencing Commission did more than just await Congressional action. Id. at 99. It adopted a
change to the guidelines, reducing the ratio. Id. at 99-100. The Commission called this only a
"partial remedy," however, and still requested appropriate legislative action. Id. at 100.
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attention.177 Given the new reality as reflected in the Commission's more
recent actions, the Court held, it was reasonable for the district court to adjust
a sentence for the disproportionate effect the 100-to-1 ratio had on racial
minorities generally. 178 It was changed circumstances concerning what we
know now about dangers of crack-changes acknowledged by a federal
agency-that justified altering the sentence.179

C. Emergencies

The lapse of time between a law's enactment and its constitutional
expiration need not be fifty years or even thirty years. When the question at
hand involves an emergency (due to military conflict or otherwise), what is
necessary at one point may cease to be necessary relatively quickly. Emer-
gencies thus present a special context where a law can meet its constitutional
expiration date.

The Court has basically said as much in the 1924 decision about rent
control, written by Justice Holmes and mentioned briefly above.1 80 In
Chastleton v. Sinclair, the Court heard a constitutional challenge to a D.C.
rent control statute that was enacted to prevent rent profiteering in the wake
of World War I and the increased population the city was experiencing.181

The law was originally enacted as temporary legislation in 1919 (sunsetting
in two years); the statute specifically described a national emergency
stemming from the war with Germany. 8 2 It was reenacted in 1921183 and
extended again for two more years in 1922, with a legislative finding "that
the emergency . . . still exists and continues in the District of Columbia." 84

177. Id. at 97.
178. See id. at 109-10 (holding that it would "not be an abuse of discretion" for the district

court to adjust the sentence).
179. Following Kimbrough, Congress passed The Fair Sentencing Act of 2010 and reduced the

disparity between crack and powder cocaine sentences from 100:1 to 18:1. Dorsey v. United States,
132 S. Ct. 2321, 2329 (2012). There are still lawsuits challenging this new ratio as a violation of
the Equal Protection Clause, and at least some sentencing courts continue to take account of changed
circumstances when refusing to apply it. E.g., United States v. Williams, 788 F. Supp. 2d 847, 892
(N.D. Iowa 2011) ("In one respect the 'new' 18:1 guideline ratio is more irrational and pernicious
than the original 100:1. When the 100:1 ratio was enacted, Congress and the Sentencing
Commission did not have access to the overwhelming scientific evidence that they now have. This
overwhelming scientific evidence now demonstrates that the difference between crack and powder
is like the difference between ice and water-or beer and wine.").

180. Chastleton Corp. v. Sinclair, 264 U.S. 543, 547-48 (1924).
181. See ROBERT M. FOG ELSON, THE GREAT RENT WARS: NEW YORK, 1917-1929, at 133, 163

(2013) (discussing the Saulsbury Resolution and the Ball Rent Act in D.C.).
182. Food Control and District of Columbia Rents Act 122, 41 Stat. 297, 304 (1919) ("It is

hereby declared that the provisions of this title are made necessary by emergencies growing out of
the war with the Imperial German Government . . . . It is also declared that this title shall be
considered temporary legislation, and that it shall terminate on the expiration of two years from the
date of the passage of this Act, unless sooner repealed.").

183. Act of Aug. 24, 1921, 42 Stat. 200, 200.
184. Act of May 22, 1922, 42 Stat. 543, 543-44.
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When a challenge to the law reached the Supreme Court in 1921, Justice
Holmes wrote the majority opinion upholding it. 8 5 But in 1924, times had
changed. Justice Holmes demanded to know whether the D.C. population
was still artificially high due to the war. 8 6 He refused to rely on what he
would call a Congressional "prophecy" about the end of the emergency
conditions and instead remanded for fact-finding at the district court.1 87

Holmes explained "[a] law depending upon the existence of an emergency or
other certain state of facts to uphold it may cease to operate if the emergency
ceases or the facts change even though valid when passed."' 88 A different
lower court-relying on Justice Holmes's language-went on to find the
emergency extinct and the statute invalid.' 89

This language from Justice Holmes has been picked up by subsequent
litigants arguing that changed circumstances and the fleeting nature of
emergencies should affect the constitutional evaluation of military action.' 90

Korematsu v. United States19' provides a controversial example where such
an allegation was made. In that familiar case (the first, in fact, to articulate
that racial classifications must be strictly scrutinized), an American citizen
was convicted for remaining in his California home despite an executive
order-validated by Congressional act-requiring all persons of Japanese
ancestry to evacuate.1 92

Following the Japanese attacks at Pearl Harbor on December 7, 1941,
the United States feared a Japanese invasion of the West Coast.1 93 By the
time the Supreme Court decided Korematsu in 1944, this fear had abated.1 94

Korematsu claimed in fact that the threat of invasion "had disappeared" by

185. Block v. Hirsh, 256 U.S. 135, 153, 158 (1921).
186. See Chastleton Corp. v. Sinclair, 264 U.S. 543, 548-49 (1924) (remanding to the district

court for more fact-finding on this issue).
187. Adrian Vermeule, Holmes on Emergencies, 61 STAN. L. REV. 163, 191-92 (2008)

(explaining Holmes's holding and reasoning in Chastleton Corp. v. Sinclair).
188. Chastleton, 264 U.S. at 547-48.
189. Vermeule, supra note 187, at 167-68.
190. E.g., Brief for National Lawyers Guild, as Amicus Curiae at 8, Albertson v. Subversive

Activities Control Bd., 382 U.S. 70 (1965) (No. 3), 1965 WL 130085, at *8 ("Surrounding
circumstances have greatly changed since July 1, 1952. . . . It can scarcely be presumed that the
Communist Party's activities have remained stable and unchanging, despite changing personnel and
circumstances, over so long a period."); Reply Brief for Petitioners at 26, Kent v. Dulles, 357 U.S.
116 (1958) (No. 481), 1958 WL 92031, at *26 ("Let us assume that, as the Government contends,
8 U. S. C. 1185 authorizes travel control in the event of a Presidential declaration of national
emergency. This would not insulate the declaration from judicial scrutiny to determine whether the
emergency exists and whether it is a justifiable basis for the controls.").

191. 323 U.S. 214 (1944).
192. Id. at 215-16.
193. Id. at 223.
194. By December 1944, the federal government had issued Public Proclamation 21 allowing

detained Japanese Americans to return home. COMM'N ON WARTIME RELOCATION AND
INTERNMENT OF CIVILIANS, PERSONAL JUSTICE DENIED 235-36 (1982), https://www.archives.gov/
research/japanese-americans/justice-denied/ [https://perma.cc/KRQ4-SMHZ].
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March 1942 when the executive order was written and certainly in May when
he was charged with violating it.1 95 An amicus brief filed on his behalf in
that case put it this way:

In short, General DeWitt justifies an action that he took at the end of
March, 1942, on the basis of conditions which existed more than three
months before and which had been corrected or markedly altered by
the time he issued his orders. The question to be asked is not whether
evacuation would have been reasonable if no wartime controls had
been instituted, but whether it was necessary and reasonable in the face
of the long series of safeguards to West Coast and national security

which were established by the civil authorities before evacuation.1 96

Asking what is necessary to national security is a question with an
answer that will unavoidably change with the passage of time. War is a
concept with a temporal limitation, and a military order justified in December
may well be stale by the next spring. Is it proper for a court to police that
line? The Korematsu Court thought not; it did not address the argument-
even on strict scrutiny and even under "the calm perspective of hindsight." 97

More recent wars have made the question even more difficult, as the
nature of war evolves and the question of what is a "necessary and
appropriate" use of force is colored by the passage of time. Adrian Vermeule
has even suggested that we might see Hamdan v. Rumsfeld' 98-the 2006
Supreme Court decision striking down military commissions as illegal-as a
case of judicial "sunsetting of emergency powers" and a declaration that "the
post-9/11 emergency had passed."1 99

As Vermeule explains, Holmes viewed the existence and duration of
emergencies as questions of fact that could change over time and believed
that judges were required to evaluate these factual questions as part of a check
on government emergency powers. 200 Interestingly, this is the opposite view
from the one typically articulated by courts where constitutional expiration
is alleged. In other contexts, as we have seen, the dominant view is
skepticism and hesitation when presented with arguments about a law's shelf
life.20' This leads one to wonder whether the fleeting nature of an emer-
gency-by definition--invites and authorizes a court to find a constitutional
shelf life in a unique way.

195. Korematsu, 323 U.S. at 218.
196. Brief of Japanese American Citizens League, Amicus Curiae at 70, Korematsu, 323 U.S.

214 (No. 22), 1944 WL 42852, at *70.
197. Korematsu, 323 U.S. at 224.
198. 548 U.S. 557 (2006).
199. Vermeule, supra note 187, at 192-93.
200. Id. at 164-65.
201. See supra notes 54-58 and accompanying text.
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D. First Amendment

Another Constitutional provision ripe for claims that old laws impose
arbitrary and antiquated burdens is the First Amendment. The constitutional
shelf life claim comes up in a variety of First Amendment contexts and under
a variety of different doctrinal tests.

1. Red Lion and Broadcast Spectrum Scarcity.-Perhaps the most
familiar allegation that a law has reached constitutional expiration is a call to
relieve federal regulation of broadcasters.

In the 1950s, the Federal Communication Commission (FCC) imposed
a series of regulations requiring that the discussion of public issues by
broadcasters be even sided.202 This "fairness doctrine" required that broad-
casters allot equal on-air time to political candidates and allow for the
discussion of all sides of any public issue.203 In 1967, a broadcaster chal-
lenged this law as an unconstitutional infringement of its editorial judgment
in violation of the First Amendment. 204 But in a decision called Red Lion205

the Supreme Court rejected that argument and sustained the regulation. 206

Justice White, writing for the Court, explained that broadcast regulation
was necessary because broadcast spectrum is scarce. 207 As others have ex-
plained it, "broadcast media have established a uniquely pervasive presence
in the lives of all Americans" 208-they are positioned to enjoy a "broad-
casting monopoly" 209 and are thus subject to government rules in a way other
speakers are not.210 Because there are only a limited number of frequencies
(or channels), the idea is that regulation is necessary "to ensure the audience

202. Red Lion Broad. Co. v. FCC, 395 U.S. 367, 377-78 (1969).
203. Id. at 377-79.
204. Red Lion Broad. Co. v. FCC, 381 F.2d 908, 910 (D.C. Cir. 1967), aff'd, 395 U.S. 367

(1969).
205. Red Lion Broad. Co. v. FCC, 395 U.S. 367 (1969).
206. Id. at 375.
207. Even in 1969, the Red Lion plaintiffs argued to the Court that advances in technology made

broadcast-spectrum scarcity not so scarce anymore and rendered the FCC regulation obsolete. Brief
for Respondents Radio Television News Directors Association et al. at 45-46, Red Lion, 395 U.S.
367 (No. 717) ("Whatever the validity of the assumption that a radio audience had few stations
among which to choose in 1929, it has been outmoded by radical changes in technology."). But
Justice White did not agree: "Scarcity is not entirely a thing of the past," he explained, and it is
"unwise to speculate on the future allocation of that [broadcast] space." Red Lion, 395 U.S. at 396,
399.

208. FCC v. Pacifica Found., 438 U.S. 726, 748 (1978).
209. See Brandywine-Main Line Radio, Inc. v. FCC, 473 F.2d 16, 75 (D.C. Cir. 1972) (Bazelon,

C.J., dissenting) (arguing that fears of broadcasting monopoly are dated).
210. See Red Lion, 395 U.S. at 399 (justifying Congress's special regulation of the broadcasting

industry because of the industry's growing importance and the scarcity of available broadcasting
frequencies).
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receives an uninhibited marketplace of ideas and a diversity of view-
points." 211

Since 1969, the "spectrum scarcity rationale" has been invoked by the
FCC to support broadcast regulation more generally-well beyond the fair-
ness doctrine (a rule in fact that has long since been repealed). 212 Indeed, at
least some have said the Red Lion rationale serves as a "bedrock for valuable
telecommunications policy" generally including media ownership limits,
must-carry rights, and even allocation of broadcast licenses to favor universal
service.m

Red Lion has also been subject to repeated criticism and challenges over
the years-specifically with claims that it is out-of-date. 214 With the advent
of cable television, satellite television, HD radio, and the Internet (to name
but a few advances in technology), many observers and litigants claim that
the scarcity justification for broadcast regulation has met its constitutional
shelf life.215 These critics say "[n]ow, 45 years after Red Lion, scarcity is a
relic,"216 and that "[f]rom the outset . . . the scarcity doctrine was on a
collision course with the future." 217

The Supreme Court, however, has yet to credit these claims, despite
several invitations to do just that (complete with empirical evidence on the
factual changes buttressing their claims). 2 18 In 1984, for example, the Court
explained, "We are not prepared ... to reconsider our longstanding approach
without some signal from Congress or the FCC that technological develop-
ments have advanced so far that some revision of the system of broadcast

211. Josephine Soriano, Note, The Digital Transition and the First Amendment: Is It Time to
Reevaluate Red Lion's Scarcity Rationale?, 15 B.U. PUB. INT. L.J. 341, 341 (2006).

212. FED. COMMC'N COMM'N, GEN. DOCKET No. 83-484, JOINT STATEMENT OF COMMIS-
SIONER SUSAN NESS AND COMMISSIONER GLORIA TRISTANI CONCERNING THE POLITICAL
EDITORIAL AND PERSONAL ATTACK RULES 21 (1998), http://www.fcc.gov/Speeches/Ness/States/
stsn819.pdf [http://perma.cc/2E5M-ZPCT].

213. Brief in Opposition at 27, Media General, Inc. v. FCC, 133 S. Ct. 63 (2012) (Nos. 11-691,
11-696, 11-698), 2012 WL 748421, at *27.

214. See, e.g., Thomas W. Hazlett et al., The Overly Active Corpse of Red Lion, 9 Nw. J. TECH.
& INTELL. PROP. 51, 53 (2010) (criticizing the continued influence of Red Lion in modern
jurisprudence in part due to the vast advances in technology that have been made since Red Lion
was decided in 1969).

215. In cases over the years challenging various forms of FCC broadcast regulation, plaintiffs
claim that the constitutional shelf life is up. See, e.g., Brief of Respondents NBC Universal, Inc. et
al. at 37, FCC v. Fox Television Stations, Inc., 556 U.S. 502 (2009) (No. 07-582), 2008 WL
3153438, at *37 ("Whatever its validity when Red Lion affirmed it in 1969, ... today the scarcity
rationale is totally, surely, and finally defunct."); Petition for a Writ of Certiorari at 15, Minority
Television Project, Inc. v. FCC, 134 S. Ct. 2874 (2014) (No. 13-1124), 2014 WL 1090035, at *15
(arguing that broadcast regulation has a "limited shelf life").

216. Petition for a Writ of Certiorari, supra note 215, at 15, 2014 WL 1090035, at *15.
217. Petition for Writ of Certiorari at 17, Media General, Inc., 133 S. Ct. 63 (Nos. 11-691, 11-

696, 11-698), 2011 WL 6069620, at *17.

218. Soriano, supra note 211, at 352-54.
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regulation may be required." 219 And in cases involving FCC profanity fines
in 2009 and 2012, the Court was pressed by the parties to overrule Red Lion
and to find a constitutional expiration date for broadcast regulations gener-
ally, but it did not budge.220

These calls for change do not generally ask for a modification in our
understanding of the First Amendment or even for a change in the standard
of review due to broadcast regulations. Rather, they claim that the passage
of time means "the First Amendment balance struck in Red Lion would look
different today."22 ' And yet, unlike Shelby County, a majority of the Supreme
Court has (to date) shown no interest in refereeing this particular claim of
constitutional expiration.

2. Virtual Child Pornography.-A second example of First Amendment
doctrine that will be affected by time is an example with a twist. The best
way to conceptualize it is with a question: If constitutional laws can grow to
become unconstitutional over time, is the reverse also true? Can a law be
unconstitutional at point A, but-using the same doctrinal test-become
constitutional because facts have changed due to the passage of time? At
least some Justices think the answer is yes.

In 2002, the Supreme Court heard a First Amendment challenge to the
Child Pornography Protection Act.22 2 The law banned "virtual child pornog-
raphy," or pornographic pictures created without actual children. 223 The
Supreme Court invalidated the law as overbroad and a violation of the First
Amendment,22 4 but Justice Thomas concurred with an interesting argument:
There may soon come a day, he predicted, where this now unconstitutional
law will grow to become constitutional.22 5 "[T]echnology may evolve," he
said, "to the point where it becomes impossible to enforce actual child
pornography laws because the Government cannot prove that certain por-

219. FCC v. League of Women Voters of Cal., 468 U.S. 364, 377 n.1 1(1984).
220. See Brief of Respondents NBC Universal, Inc. et al., supra note 215, at 37-38, 2008 WL

3153438, at *37-38 (advocating the overruling of Red Lion); Brief for Respondents ABC, Inc. et
al. at 10-11, FCC v. Fox Television Stations, Inc., 132 S. Ct. 2307 (2012) (No. 10-1293), 2011 WL
5373703, at *10-11 (advocating the overruling of Red Lion if it is necessary to deciding the case).
Justice Thomas concurred in FCC v. Fox Television noting the "dramatic technological advances"
that have "eviscerated the factual assumptions" in Red Lion. Fox Television, 556 U.S. at 533
(Thomas, J., concurring). He expressed a willingness to revisit Red Lion and added that when
"'constitutional issues' ... turn on a particular set of factual assumptions, '[the] Court must, in order
to reach sound conclusions, feel free to bring its opinions into agreement with experience and with
facts newly ascertained."' Id. at 535 (quoting Burnet v. Coronado Oil & Gas Co., 285 U.S. 393,
412 (1932) (Brandeis, J., dissenting)).

221. Arkansas AFL-CIO v. FCC, 11 F.3d 1430, 1443 (8th Cir. 1993) (Arnold, C.J., concurring).
222. Ashcroft v. Free Speech Coal., 535 U.S. 234, 239 (2002).
223. Id. at 241.
224. Id. at 258.
225. Id. at 259-60 (Thomas, J., concurring).
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nographic images are of real children."226 If that happens, the government
would have a much more compelling reason to regulate virtual child
pornography as it would become the only way to stop pornography made
with actual children-and the First Amendment would be satisfied. 227

Note the implications of this reasoning; Justice Thomas presents the
mirror image of the shelf life question. An unconstitutional law today could
become constitutional tomorrow-not because the Constitution changes, but
because the government interest in the law strengthens by virtue of tech-
nological progress and the passage of time. If changed circumstances can
alter a constitutional test and impose a constitutional expiration, it seems the
reverse should also be true-that is, the effect of time should run both ways.

Interestingly, Justice Thomas's words appear to have prompted
Congressional action. Congress's second attempt to regulate virtual child
pornography-the PROTECT Act of 2003-included some Congressional
findings on the passage of time, the evolution of technology, and the
difficulties that afflict child-pornography prosecutions as a consequence. 228

When this new law was before the Court, Justice Souter seemed sympathetic
to the shelf life argument in his opinion: "Conditions can change, and if
today's technology left no other effective way to stop professional and ama-

226. Id. at 259. The technology to which he is referring includes the ability to:
(1) create computer-generated depictions of children that are indistinguishable from
those of real children; (2) use parts of images of real children to create a composite
image that is unidentifiable as a particular child in a way that prevents experts from
concluding that parts of real children were actually used; or (3) disguise pictures of
real children being abused by making the image look computer-generated.

Gray Mateo, The New Face of Child Pornography: Digital Imaging Technology and the Law, 2008
U. ILL. J.L. TECH. & POL'Y 175, 178.

227. Free Speech Coal., 535 U.S. at 259. This argument was pressed to the Court in the briefs.
See, e.g., Motion for Leave to File Brief as Amicus Curiae and Brief of the National Center for
Missing & Exploited Children as Amicus Curiae at 14-15, Free Speech Coal., 535 U.S. 234 (No.
00-795), 2001 WL 417664, at *14-15 ("Technology and the Internet have advanced the use and
production of child pornography in ways that were not available in 1982 or even in 1990. If we are
to achieve progress in attacking the growing problem of child pornography and its resulting harms,
we must be prepared to adapt our responses to meet this very real threat in a world of 'virtual
realities. "').

228. See Brief for the United States at 49, United States v. Williams, 553 U.S. 285 (2008) (No.
06-694), 2007 WL 1724329, at *49 ("Congress made specific legislative findings.... Congress
found that, '[i]n the absence of Congressional action, the difficulties in enforcing the child
pornography laws will continue to grow increasingly worse,' as 'the mere prospect that the
technology exists to create composite or computer-generated depictions that are indistinguishable
from depictions of real children will allow defendants who possess images of real children to escape
prosecution."' (alteration in original) (quoting Prosecutorial Remedies and Tools Against the
Exploitation of Children Today Act of 2003, Pub. L. No. 108-21, 501(13), 117 Stat. 650, 678
(2003))); id. app. at 12a ("Evidence submitted to the Congress . . . demonstrates that technology
already exists to disguise depictions of real children to make them unidentifiable and to make
depictions of real children appear computer-generated. The technology will soon exist, if it does
not already, to computer generate realistic images of children.").
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teur pornographers from exploiting children there would be a fair claim that
some degree of expressive protection had to yield to protect the children." 229

E. "Undue Burden" & Abortion Restrictions

The Court's decisions about abortion are perhaps notoriously embedded
with factual assumptions vulnerable to change over time. The trimester
framework and the viability line in Roe v. Wade,23 0 for example, were
criticized almost since their inception for having a limited shelf life.23'

Not surprisingly, the connection between science and abortion doctrine
has led to a variety of challenges capitalizing on scientific change. 232 To date,
the U.S. Supreme Court has not announced any sort of constitutional expira-
tion date for laws regulating abortion-even in light of changes in medi-
cine.233 There is, however, one facet of abortion doctrine that is particularly
relevant to the present discussion, and it may be headed to the Supreme Court
in the not-so-distant future.

Recently enacted laws in several states require all who perform
abortions to have admitting privileges at a local hospital.234 These laws are
justified as a measure to protect a woman's health in the case of a compli-

229. Williams, 553 U.S. at 323 (Souter, J., dissenting).
230. 410 U.S. 113 (1973).
231. See Thornburgh v. Am. Coll. of Obstetricians & Gynecologists, 476 U.S. 747, 828 (1986)

(O'Connor, J., dissenting) (describing Roe's trimester framework as "outmoded"); Dahlia Lithwick,
Foreword: Roe v. Wade at Forty, 74 OHIo ST. L.J. 5, 10 (2013) (noting that "scientific and medical
advancements are making it clear that arbitrary lines about fetal viability that were drawn in Roe are
clearly outdated").

232. In Justice O'Connor's words:
The Roe framework, then, is clearly on a collision course with itself. As the medical
risks of various abortion procedures decrease, the point at which the State may regulate
for reasons of maternal health is moved further forward to actual childbirth. As
medical science becomes better able to provide for the separate existence of the fetus,
the point of viability is moved further back toward conception.

City of Akron v. Akron Ctr. for Reprod. Health, 462 U.S. 416, 458 (1983) (O'Connor, J.,
dissenting). For calls that changed facts demand a change in doctrine, see Jennifer M. Miller,
Understanding Fetal Pain: How Changed Circumstances Demand a Legal Response, 40 CU MB. L.
REv. 463, 464 (2010); and Nancy R. Rhoden, Trimesters and Technology: Revamping Roe v. Wade,
95 YALE L.J. 639, 640-41 (1986).

233. I am not counting the change from Roe to Casey in which the Court abandoned the
trimester framework in favor of the undue burden test. Granted, the Court rationalized its choice in
light of medical advances, Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 870-71 (1992),
but this is not quite the same thing as finding a once-valid law unconstitutional because of changed
circumstances.

234. Sandhya Somashekhar, Admitting-Privileges Laws Have Created High Hurdle for
Abortion Providers to Clear, WASH. POST, (Aug. 10, 2014), http://www.washingtonpost.com/
national/2014/08/10/62554324-1d88-l 1e4-82f9-2cd6fa8da5c4_story.html [http://perma.cc/J38R-
GVJT]. As this Article goes to print, two cert petitions challenging these laws (from Texas and
Mississippi) are pending at the U.S. Supreme Court, and Court watchers suspect the Court will
decide to hear at least one of them. See Josh Gerstein, 5 Cases to Watch as Supreme Court Term
Begins, POLITICO (Oct. 4, 2015, 7:41 AM), http://www.politico.com/story/2015/10/supreme-court-
abortion-obamacare-214400 [http://perma.cc/XU9V-BLSE].
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cation.2 But in practice, critics say, these laws have the effect of closing
clinics (like Planned Parenthood) because either the physicians live too far
away from the relevant hospital or because the local hospitals do not want to
grant privileges to abortion doctors for religious or other reasons.236 Plaintiffs
have challenged these laws as violating the fundamental right to an abortion
articulated in Roe v. Wade.237

Since the Casey238 decision in 1992, the doctrinal test employed when-
ever a state restricts abortions is whether the law's purpose or effect places a
substantial obstacle-or "undue burden"-in the path of a woman seeking an
abortion before the fetus attains viability.239 This "undue burden" test is one
that is vulnerable to pressure from changed circumstances over time-
particularly when one thinks about the cumulative effect of abortion laws
within one geographic area. A law requiring licenses at local hospitals, for
example, may or may not amount to a "substantial obstacle" depending on
how many clinics the law affects and how many locations remain open and
available to women seeking abortion. But of course the answer to that
question will change over time depending on some legal variables (new laws)
and some nonlegal ones (funding problems).

This dilemma recently faced a district judge in Alabama, a state that has
passed one of these licensing laws.240 In granting a request for a temporary
restraining order enjoining the law, the court explained:

[T]he law threatens a permanent destabilizing effect on the provision
of abortions in this State . . . . The number of abortion clinics in
Alabama has already dwindled from seven to five in recent years.
Thus, while the court's decision today hinges only on the three clinics
imminently impacted by [the law], the evidence raises the specter of
an Alabama in which women are unable to exercise this due-process
right at all. 241

The Fifth Circuit Court of Appeals considered the same argument in a
similar case even more recently. 242 After a 2012 state law required abortion
providers to have admitting privileges in local hospitals, the lone Mississippi
abortion clinic faced imminent closure. 243 It filed a lawsuit seeking to enjoin
the law, which the district court granted and the state appealed. 244

235. Somashekhar, supra note 234.
236. Id.
237. Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 748 F.3d 583, 587-

88 (5th Cir. 2014).
238. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992).
239. Id. at 874.
240. Planned Parenthood Se., Inc. v. Bentley, 951 F. Supp. 2d 1280, 1282 (M.D. Ala. 2013).
241. Id. at 1288; see also Planned Parenthood of Wis., Inc. v. Van Hollen, 963 F. Supp. 2d 858,

862-63 (W.D. Wis. 2013) (implying a similar argument).
242. Jackson Women's Health Org. v. Currier, 760 F.3d 448, 452 (5th Cir. 2014).
243. Id.
244. Id. at 450.
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Interestingly, the Fifth Circuit-citing circuit precedent-did not
question the constitutionality of the law as originally enacted.2 45 Instead, it
dealt with what it called the "thornier question"-whether the effect of
closing clinics in Mississippi and neighboring states created a "domino
effect" and established an undue burden over time.2 46

The Fifth Circuit ultimately decided to grant the temporary restraining
order, but it noted the difficult soothsaying task it was being asked to
perform:

It would be exceedingly difficult for courts to engage in an as-applied
analysis of an abortion restriction if we were required to consider not
only the effect on abortion clinics in the regulating state, but also the
law, potential changes in the law, and locations of abortion clinics in
neighboring states.247

And yet the applicable doctrinal test-is there a substantial obstacle in
a woman's ability to get an abortion?-is necessarily one that can change
over time and lead to a constitutional shelf life for the law in question.

F. Congressional Power: Marijuana

My final example of a potential constitutional shelf life concerns
Congress's power to regulate marijuana. In lawsuits across the country plain-
tiffs are claiming, in a nutshell, that the forty-five-year-old congressional
decision to list marijuana as a Schedule I drug is antiquated and thus
unconstitutional. 248 These litigants have built records attempting to docu-
ment the medicinal benefits and exaggerated dangers of marijuana, and they
are all seeking to expose this aspect of the Controlled Substances Act (CSA)
as out-of-date. 2 49 Because we now know much more about marijuana, the
argument goes, courts should conclude the old law is irrational, beyond the
scope of Congress's power, or otherwise constitutionally deficient.2 50 As one

245. Id. at 453-54.
246. Id. at 454; id. at 465 n.14 (Garza, J., dissenting); Brief of Plaintiffs-Appellees at 20-21,

Currier, 760 F.3d 448 (No. 13-60599), 2014 WL 407737, at *20-21.
247. Currier, 760 F.3d at 456 n.8.
248. See, e.g., Sacramento Nonprofit Collective v. Holder, 552 F. App'x 680, 683 (9th Cir.

2014) (addressing the argument that the federal prohibition on medical marijuana has no rational
basis anymore); Ams. for Safe Access v. DEA, 706 F.3d 438, 440 (D.C. Cir. 2013) (same);
Kadonsky v. Holder, No. (UNA), 2014 WL 2739303, at *1 (D.D.C. June 10, 2014) (addressing the
argument that marijuana does not meet the requirements for classification under 21 U.S.C. 811);
Memorandum in Support of Defendant's Motion to Dismiss Indictment, supra note 31, at 12-28,
2013 WL 10629793 (arguing that medical evidence proves marijuana's classification unreasonable
and arbitrary).

249. E.g., Plaintiffs' Memorandum in Opposition to Defendants' Motion to Dismiss, supra note
30, at 18-21, 2012 WL 1580711.

250. Challenges like this wear various constitutional stripes. Plaintiffs argue that banning
marijuana is no longer rational and is therefore a violation of substantive due process, that banning
marijuana violates equal protection rights of the terminally ill, and that Tenth Amendment and
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plaintiff puts it, "[l]aws are written then circumstances change and those laws
must bow to those changes."25' For this point some recent briefs even cite
Shelby County picking up the language that "current burdens must be
justified by current needs." 52

The Supreme Court has seen this argument about marijuana before, if
only tangentially. In 2005, the Court decided Gonzales v. Raich,253 in which
it held that Congress was permitted under the Commerce Clause to regulate
homegrown marijuana used for medicinal purposes.254 In that litigation, as
Justice Stevens credited in a footnote, the plaintiffs and their amici proffered
evidence of marijuana's positive medicinal qualities, of the weakness in the
case for the drug's dangerousness, and of the changes in medical research
that had brought this new knowledge to light.255

Justice Stevens, writing for the Court, noted that over time this type of
evidence may "cast serious doubt on the accuracy of the findings that require
marijuana to be listed in Schedule I."256 But, he continued, "the possibility
that the drug may be reclassified in the future has no relevance to the question
whether Congress now has the power to regulate its production and
distribution."257

It may not have been enough for the Court in 2005, but plaintiffs ten
years later-armed with Shelby County-claim that the expiration date for
marijuana's Schedule I classification has in fact arrived.258 These litigants
not only point out the changed facts about our current understanding of
marijuana's effects on the body, but they also argue that as states begin to
legalize the drug, the federal government's argument for containing it
diminishes. 259 As Will Baude has argued, the CSA's broad prohibitions are
justified only because of the "potential spillovers from the in-state market to

Commerce Clause limitations prevent Congress from regulating marijuana, which should be left to
the states. For an example of a brief with all of the above arguments, see id.

251. Id. at 1.
252. E.g., Memorandum in Support of Defendant's Motion to Dismiss Indictment, supra note

31, at 31.
253. 545 U.S. 1 (2005).
254. Id. at 22.
255. See id. at 27 n.37 (acknowledging that the evidence from the litigation may cast doubt on

marijuana's classification as a Schedule I substance); Brief Amici Curiae for the California Nurses
Association and the DKT Liberty Project in Support of Respondents at 15, Raich, 545 U.S. 1
(No. 03-1454), 2004 WL 2336548, at *15 ("[I]n the 1980's, medical research began to resurface,
suggesting that in fact, cannabis did have some specific therapeutic usefulness .... "); Brief Amicus
Curiae of the Institute for Justice in Support of Respondents at 9, Raich, 545 U.S. 1 (No. 03-1454),
2004 WL 2336487, at *9 (observing that the CSA does not "provide any evidence about either the
universal dangers of marijuana or the necessary interdependence between a specialized local market
and the general trafficking of marijuana").

256. Raich, 545 U.S. at 27 n.37.
257. Id.
258. See supra note 248.
259. See supra notes 248-52 and accompanying text.
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the interstate market."260 This, of course, changes as states legalize the drug.
Baude argues that "[s]ometimes a law is constitutionally justified specifically
because of certain real-world conditions .... If the real-world conditions go
away, so does the justification." 26 1

Interestingly, once again, a key feature of these arguments in the lower
courts is the position of the Executive. By law, the Drug Enforcement
Administration (DEA), in consultation with Health and Human Services is
authorized to switch the Schedule classification of a controlled substance
after notice and comment rulemaking.262 In recent years advocacy groups
petitioned the agency to change the classification of marijuana from a
Schedule I drug to a less restrictive Schedule.263 Their petition included
dozens of medical reports and empirical studies emphasizing the change in
what we know about marijuana's effects on the body.264

In 2011, however, the DEA denied this request-crediting different
scientific evidence that emphasized marijuana's risk of abuse and lack of
accepted medical utility in the United States. 265 This administrative finding
has subsequently played a role in the lower court cases where plaintiffs argue
for a constitutional shelf life to the CSA's treatment of marijuana.266 In one
recent case, for example, the government cited the DEA's decision to argue
that whether marijuana should be criminalized given current evidence on the
drug is a "thorny question" assigned to "the expert agencies" and not the
province of courts to decide at all.267

In sum, allegations that a law is too old to remain constitutional are not
new and are not confined to election law. These claims cut across constitu-
tional doctrines and are evaluated through the lens of several different stan-
dards of review. Outside of Shelby County (and a strong suggestion in the

260. William Baude, State Regulation and the Necessary and Proper Clause, 65 CASE W. RES.
L. REV. 513, 520 (2015).

261. Id. at 532.
262. 21 U.S.C. 811(a)-(b) (2012).
263. Ams. for Safe Access v. DEA, 706 F.3d 438, 441-42 (D.C. Cir. 2013).
264. Id. at 442.
265. Denial of Petition to Initiate Proceedings to Reschedule Marijuana, 76 Fed. Reg. 40,552,

40,552 (July 8, 2011). This ruling was upheld by the D.C. Circuit in Americans for Safe Access v.
DEA, 706 F.3d at 452.

266. See, e.g., Government's Supplemental Brief at 3, United States v. Pickard, No. 2:11-cr-
449, (E.D. Cal. Apr. 17, 2015) (referencing the administrative finding to show that these decisions
have not typically been made by courts); Defendants' Reply In Support of Motion to Dismiss at 10
& n.8, Sacramento Nonprofit Collective v. Holder, 855 F. Supp. 2d 1100 (E.D. Cal. 2012) (No.
2:11-CV-02939), 2012 WL 1580710 (arguing that the DEA administrative process is the exclusive
way marijuana could be reclassified).

267. Government's Supplemental Brief, supra note 266, at 3.
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D.C. rent control case), the Supreme Court has never struck down a law on
this basis, but it has been more receptive to some arguments (as in the
crack/cocaine example) than others (as in immigration or marijuana). Is the
question of constitutional staleness capable of principled application?

III. Concerns about the Constitutional Shelf-Life Inquiry

It should shock no one that the idea of statutory staleness is subject to
manipulation. A realist might argue that whether or not a court is swayed by
the argument that "times have changed" may be best explained by whether
the judges cared about the underlying law to begin with. On this view, Justice
Black did not lose sleep about the burdens imposed on the railroads by the
full-crew law, but Chief Justice Roberts cared very much about subjecting
Southern states to more stringent voting discrimination remedial measures.

Cries of opportunistic judicial behavior, of course, are not unique to the
issue of a shelf life. In constitutional law alone, the Court has been accused
of manipulating standards of review,268 strategically choosing when to defer
to Congress,269 and conveniently deciding to either follow or hollow
precedent. 27 0 Why not just add the strategic recognition of the effects of time
to the list? On this view, the possibility of a shelf life should cause no more
concern than any other facet of constitutional law and any other aspect of
judicial review.

But there is something new to fret about-some concerns that are unique
to the concept of a shelf life and that are worth pausing to consider
independently.

After the Shelby County decision was announced, William Consovoy
(one of the County's lawyers) called the decision "modest, not

268. See William D. Araiza, Justice Stevens and Constitutional Adjudication: The Law Beyond
the Rules, 44 LOY. L. REV. 889, 891 (2011) ("Justice Stevens was a well-known skeptic of rigid
rules in equal protection and First Amendment law, among other subjects."); Michael C. Dorf, Equal
Protection Incorporation, 88 VA. L. REV. 951, 954 (2002) (arguing "that existing accounts of equal
protection leave the decision whether to treat a classification as suspect . . . to almost completely
unguided normative judgment").

269. See William D. Araiza, Deference to Congressional Fact-Finding in Rights-Enforcing and
Rights-Limiting Legislation, 88 N.Y.U. L. REV. 878, 881 (2013) (explaining the divergent
approaches on legislative facts and acknowledging that "[c]ynics can easily rationalize the divergent
results by referring to the politics"); McGinnis & Mulaney, supra note 19, at 76-77 ("[T]he Court
has been unable to formulate a consistent approach towards Congress' fact-finding. Sometimes the
Court explicitly defers to the facts found by Congress, sometimes it makes an independent judgment
of the facts, and sometimes it engages in a combination of these approaches.").

270. See Richard M. Re, Narrowing Precedent in the Supreme Court, 114 COLUM. L. REV.
1861, 1863 (2014) (noting the criticism the Roberts Court has received due to its willingness to
"narrow apparently applicable precedents"). See generally Neal Kumar Katyal & Thomas P.
Schmidt, Active Avoidance: The Modern Supreme Court and Legal Change, 128 HARV. L. REV.
2109, 2111 (2015) (analyzing the current Supreme Court's tendency to read statutes narrowly to
opportunistically avoid deciding constitutional questions as a way to "camouflage acts of judicial
aggression").
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revolutionary."2 7' Not only did the Court avoid deciding whether the
preclearance regime was within Congress's power, he said, but it also only
found the formula to be irrational because it was outdated. 272 The Court "left
for another day," Consovoy emphasized, "the question of whether
congressional findings of discrimination could lead to the exact same set of
jurisdictions to be covered under an alternative formula." 273

This claim picks up themes from the Court's opinion itself. In Richard
Hasen's words, Shelby County "purports to be a modest decision written with
reluctance and humility."274 The majority spends very little time discussing
the Fifteenth Amendment and its history or modern significance. And it did
not clearly articulate what standard of review applies to Congress's choices
in the Voting Rights Act. Evading those big fights, the majority opinion
instead focuses on the dramatic changes since the law was enacted-
including a chart demonstrating the changes in minority voter turnout over
the last fifty years. 275 The Court addresses not whether Congress can do this
at all, but whether Congress can do it without an update. 276 In the Court's
words, "We cannot pretend that we are reviewing an updated statute, or try
our hand at updating the statute ourselves, based on the new record compiled
by Congress. . . . [Congress's] failure to act leaves us today with no choice
but to declare [the law] unconstitutional." 277 And then, in conclusion, the
opinion emphasized that "Congress may draft another formula based on
current conditions." 278

These choices are deliberate and revealing. Arguments that laws are
outdated-like the one credited in Shelby County-emphasize facts over
doctrine. And this change in focus has very significant implications.

First, finding a law to be unconstitutional because it is outdated as a fac-
tual matter sounds somehow more objective, more scientific, and less polit-
ically motivated than second-guessing a legislative policy choice. The Court
did not need to find that Congress was without power to pass the Voting

271. NATHANIEL PERSILY & THOMAS MANN, SHELBY COUNTY V. HOLDER AND THE FUTURE

OF THE VOTING RIGHTS ACT 5 (2013), http://www.brookings.edu/-/media/research/files/papers/
2013/08/09-shelby-v-holder-policy-mann/persilymann-shelby-county-v-holder-policy-
briefv9.pdf [http://perma.cc/88Y4-UB3N].

272. See id. (explaining that "the Court ruled against the coverage formula on grounds that it
was not rational in theory" because the data was from the 1960s and 1970s, not because the Court
decided that the geographic scope was irrational).

273. Id.
274. Richard L. Hasen, Shelby County and the Illusion of Minimalism, 22 WM. & MARY BILL

RTS. J. 713, 713 (2014). Hasen then argues that "[d]espite the projected judicial modesty, the Shelby
County Court was doing much more than calling balls and strikes." Id. at 714.

275. Shelby Cty. v. Holder, 133 S. Ct. 2612, 2625-26 (2013).
276. See id. at 2629 ("But a more fundamental problem remains: Congress did not use the

record it compiled to shape a coverage formula grounded in current conditions. It instead reenacted
a formula based on 40-year-old facts having no logical relation to the present day.").

277. Id. at 2629, 2631.
278. Id. at 2631.
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Rights Act; it only needed to hold that it couldn't do it with an outdated mech-
anism. For Justices who call themselves minimalists and pride themselves
on respecting legislative policy choices, this is a very attractive rationale.

Faulting Congress for using old numbers is tempting for any number of
reasons. It is an argument that can be described with charts and data. In a
legal culture that has long equated science with legitimacy,279 this is a most
appealing option. Moreover, it avoids having to wrestle with thorny doctrinal
issues such as precisely identifying or applying a standard of review. And-
what is more-the consequences of the ruling can be remedied if Congress
ever gets its act together. This sounds like minimalism. The Court is not
changing what the Constitution means; it is merely addressing changed facts
and calling things like it sees them. This "just the facts, ma'am" strategy is
attractive because it appears judicially modest.

But this modesty of course is just an illusion. Deciding that the Voting
Rights Act formula is too old to be rational as a factual matter is just as
consequential as holding that the law exceeded Congressional power as we
now understand the Fifteenth Amendment.

Recall that Justice Black put "findings of fact" in scare quotes when he
denounced what he called the judicial indulgence in a legislative call about
the proper size of railroad crews. 280 What he was alluding to was the
temptation to make big changes in the law through so-called modest findings
of fact. It is a risk highlighted in Shelby County, but it is a danger inherent
simply in the idea of a constitutional expiration date.

If this temptation is true for certain Justices about the Voting Rights Act,
it could be true for other Justices about, for example, marijuana laws. It is
not difficult to imagine a judicial opinion one day-complete with charts-
that carefully describes the state of our understanding about the dangers of
marijuana in 1975 compared with our understanding about the drug today.
Particularly in a post-Internet world where facts are so easy to access on all
sides of a debate, this type of argument would not be difficult to make. There
would be no need to find four votes agreeing on the scope of federal power
under the Commerce Clause or defining fundamental rights. A constitutional
shelf life only requires a consensus that "times have changed" . . . which, of
course, they always do.

My argument, therefore, is not that stale facts are easier to manipulate
than any other choice before the Court. My claim is that it is dangerous to
pretend that they are any better. This particular manipulation comes in a
modest facade that belies the importance of what is actually happening. Put

279. See Dean M. Hashimoto, Science as Mythology in Constitutional Law, 76 OR. L. REV.
111, 116 (1997) ("By reciting scientific facts, the Court shows why its rulings are in harmony with
a culture that accords legitimacy to findings made by scientists.").

280. Bhd. of Locomotive Firemen & Enginemen v. Chi., Rock Island & Pac. R.R. Co., 393
U.S. 129, 139 (1968).
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simply, as constitutional law becomes increasingly steeped in factual claims,
we must guard against the understandable temptation to see everything as a
question of fact-refutable, objective, and almost scientific. That use of the
factual label translates to a very robust brand of judicial power.

Of course, recognizing changed facts affects more than just claims that
a law has expired. As articulated in Planned Parenthood of Southeastern
Pennsylvania v. Casey, sometimes the Court uses changed facts to justify a
turn in constitutional doctrine. 281 The Casey Court explained that a precedent
can be overruled if "facts have so changed, or come to be seen so differently,
as to have robbed the old rule of significant application or justification." 282

Why should one be nervous about using facts to invalidate a law because
it is too old but not concerned with using facts to justify a constitutional
change in meaning? In other words, if one is comfortable with the Justices
knowing that the world has changed such that our reading of the Equal
Protection Clause must change (like from Plessy283 to Brown), should not that
same confidence extend to claims of a constitutional shelf life?

My answer is a very pragmatic one. Shifts in our understanding of the
Constitution are a big deal. They do not happen often, and when they occur,
everyone-all members of the Court and all of the Court watchers-is aware
of the historic significance of the decision at hand.

With the heightened significance that accompanies shifts in understand-
ing the Constitution comes a natural prudence. As the discussion in Casey
keenly demonstrates, when debating a change in the Constitution's meaning,
the Justices are at their most vulnerable-they are concerned with their own
legitimacy in the public eye. This context explains why the Casey Court-
when asked to overrule Roe v. Wade and knowing that the whole country was
watching-decided to opine on the nature of stare decisis and concerns about
its institutional legitimacy. Overruling a precedent or announcing that the
Constitution's meaning has changed is extremely significant-for the
Justices as individuals, for the Court as an institution, and for the country.
The scale of the responsibility serves as a form of restraint. The Court will
not easily hold, in other words, that "[s]ociety's understanding of the facts"
relevant to constitutional interpretation has changed.28 4

By contrast, when the Justices are not poised to consider a change in the
Constitution's meaning, but are rather just applying a settled meaning to so-
called changed facts, the magnitude of the moment is less apparent and their
discretion is therefore less constrained.

To use a colorful analogy, this is like breaking up with a person by
saying one needs more time to focus on work. It is the easier way out. The

281. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 861-64 (1992).
282. Id. at 855.
283. Plessy v. Ferguson, 163 U.S. 537 (1896).
284. Casey, 505 U.S. at 863.
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outcome is the same-Section Five of the Voting Rights Act is essentially a
dead letter without the formula-but the way to reach that outcome appears
more conservative because it is something judges have done from the
beginning of time; it is "just" the application of new facts to settled law. And
like the heartbreaker in my analogy, finding a law to be outdated is a much
easier judicial move than the more difficult task of finding the meaning of
the Constitution to have changed over time. Even if it is easier to accomplish
and easier to stomach, however, striking down a law because it is premised
on outdated facts carries equally significant implications for judicial review
and constitutional law in the future.

IV. Conditions Necessary for a Court to Find a Constitutional Shelf Life

I am not the first person to worry about the implications of a
constitutional shelf life. Lower courts faced with these claims commonly
display a sense of unease and vulnerability-how is one to tell whether a law
is too outdated? 285

If I am correct that the opportunity and the temptation to make these
claims will only grow, it seems imperative to develop some sort of
framework to guide judicial discretion in how to deal with them. As Corrina
Lain put it recently, "[c]onstitutional decisionmaking comes down to
judgment calls, and those judgment calls have to come from somewhere." 286

Is there any way to guide judicial discretion on the question of a shelf life?
Can a court measure factual change in any principled way?

Below I offer preliminary thoughts on an answer. I first claim that the
answer to the shelf-life question must be guided by the applicable level of
scrutiny. The possibility of constitutional expiration should be present only
when a court is applying a form of heightened scrutiny. I argue that on
rationality review, the prospect of a constitutional shelf life should be off the
table. Then, even on a stricter standard of review, I point to two indicators
(taken from the cases collected above) that the factual change is enough to
change the constitutional status of a law: (1) when an agency has recognized
the changed circumstances first, and (2) when the factual dispute is not
subject to an ongoing political process. While neither barometer for gauging
constitutional expiration is perfect, there are significant benefits to
recognizing each as a limiting principle.

285. E.g., United States v. Then, 56 F.3d 464, 468 (2d Cir. 1995) (Calabresi, J., concurring).
286. Corinna Barrett Lain, The Unexceptionalism of "Evolving Standards, " 57 UCLA L. REv.

365, 405 (2009).
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A. Importance of the Standard of Review

Recall in the crack/cocaine example discussed above, Judge Calabresi
contemplated the possibility of a constitutional shelf life and candidly
lamented the lack of manageable standards to apply.287 Ultimately he hung
his hat on the standard of review: he voted to dismiss the defendant's claim
for a constitutional shelf life on rationality review, even though he indicated
a different result might follow if strict scrutiny applied.288

Judge Calabresi was correct to rely on the standard of review in this
way. To be sure, standards of review are not perfect constraints on discretion.
As others have argued, they are used at best unpredictably and at worst
opportunistically. 289 But as Justice Souter once explained, having different
rules for review "keeps the starch" in the law. 290 Put differently (and less ele-
gantly), although the guidance and restraint supplied by levels of review are
not perfect by any means, the self-control they embody is necessary to further
the rule of law.

In looking for guidance on the shelf-life question, therefore, the various
standards of review should be the first place to start. There are at least two
reasons why this must be true. First, considering a constitutional shelf life
will necessarily require a careful review of the legislative factual record at
question. Determining how carefully a court, in the words of Justice Scalia
"check[s] Congress's homework," 291 should be guided by whether the level
of scrutiny is ratcheted up. "If a particular doctrine reflects judicial suspicion
of legislative action," as Bill Araiza helpfully explains, "then that suspicion
should extend to the legislature's findings supporting its chosen policy." 292

Some constitutional tests, by their own terms, require increased fact-
checking judicial oversight. It is hard to rule on whether a law is an undue

287. Then, 56 F.3d at 468.
288. Id. at 466-68.
289. As Michael Dorf has argued (in the specific context of Equal Protection doctrine), deciding

which standard of review applies is left "to almost completely unguided normative judgment,"
leaving us with a "messy hodgepodge" that is "highly subjective." Dorf, supra note 268, at 954,
966-67.

290. Denver Area Educ. Telecomm. Consortium, Inc. v. FCC, 518 U.S. 727, 774 (1996)
(Souter, J., concurring).

291. Tennessee v. Lane, 541 U.S. 509, 557-58 (2004) (Scalia, J., dissenting) (complaining
about the "flabby" congruence and proportionality test applied when Congress is using its enforce-
ment power under Section Five of the Fourteenth Amendment).

292. Araiza, supra note 269, at 900. There is a growing literature on when the Court should
defer to Congressional findings of fact, and that is a topic too large and too complicated to be
adequately addressed here. That being said, however, I am not the first to claim that the substantive
constitutional doctrine should play an important role in the level of deference to Congressional fact-
finding. See, e.g., FAIGMAN, supra note 18, at 129-30 (claiming that the amount of deference given
to Congressional fact-finding should track the level of judicial review applied to the kind of law at
issue); Borgmann, supra note 19, at 35 ("Independent judicial review of constitutionally-significant
facts goes in tandem with the importance of judicial review more generally when basic personal
liberties are at issue.").
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burden or not, for example, without some decision about the facts-including
changed facts. Similarly, the "one person one vote" standard in voting
reapportionment cases demands inquiry into changed factual circumstances.
What else would you call a test that turns on population changes? And the
"congruent and proportional" test that applies when Congress is exercising
its enforcement power under Section Five of the Fourteenth Amendment
likewise requires some sort of judicial "homework checking" of the factual
record (which is why Justice Scalia calls the test "flabby" and hard to

apply). 9 3

What all of these tests have in common is that they are all a form of
heightened scrutiny. They each empower a court to look under the hood of
the law, so to speak, and to check the factual underpinnings. But without that
doctrinal permission, I submit, a court is not authorized to check the home-
work of the legislature. Finding a law to have outgrown its rationality on a
baseline minimal rationality review, therefore, should be out of bounds.

A second reason for this line in the sand is that a more forgiving standard
of review generally establishes that the political process is still functioning.
In the present context, this means that the legislature can recognize the
changed facts and address them in future legislation. Don't cry for the funeral
directors in Pennsylvania, in other words, because they can bring their
grievances to the Pennsylvania legislature.

By contrast, when a heightened scrutiny applies, one rationale for the
tough standard of review is that there is reason to believe the political process
is broken, at least for some people. The significance of that here is that there
is a decreased chance the legislature will recognize the changed circum-
stances on its own, perhaps justifying judicial interference. Those chal-
lenging an abortion law, for example, may have difficulty bringing the
changed circumstances to the attention of the legislature; at least, that is part
of the justification for the heighted judicial standard that applies when their
claims are addressed.

B. Two Indications that a Law's Factual Premise Has Grown Stale

Putting weight on the standard of review, however, is just a beginning.
There is still very little guidance for a court as to how to measure changed
facts that might justify a constitutional shelf life. A vacuum of standards is
dangerous and unhelpful. But if just looking at the factual record alone is not
enough, how is a court to determine when a law is too antiquated, even on a
heightened standard of review?

Two patterns emerge in the cases that have confronted the shelf-life
question to date. First, courts seem more willing to credit the "times have
changed" argument when it is following the Executive's lead-when an

293. Lane, 541 U.S. at 557-58 (Scalia, J., dissenting).
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administrative agency has considered the shelf-life claim first. Second,
courts seem less willing to find a law constitutionally out-of-date when the
controversy has been subject to a prolonged political dialogue.

1. Role of the Executive.-Courts are not the only government entity
capable of recognizing changed circumstances. As Jody Freeman and David
Spence observed recently, administrative agencies are commonly tasked with
implementing old statutes to address new problems. 294 Agencies perform
quite well in these circumstances and, according to Freeman and Spence,
manage these statutory-fit problems carefully, strategically, and often with
deliberate restraint. 295 Particularly in an era with a polarized and often
inactive Congress, federal agencies are the best "statutory updaters" because
"they are more nimble than Congress, more accountable than courts, and
more expert than both in responding to changing conditions." 296

If agencies can be trusted to "update" statutes, in the words of Freeman
and Spence, perhaps they can also serve as a guide to courts struggling with
claims that a law is unconstitutionally out-of-date. I think this deference not
only makes sense for functional reasons, but it is also consistent with the way
most federal courts have dealt with claims of constitutional expiration in the
past.2 97

Recall two examples discussed above: the 100-to-1 crack/cocaine
sentencing disparity and the listing of marijuana as a Schedule I controlled
substance. Both laws have been subject not just to lawsuits alleging consti-
tutional expiration but also to review of the changed circumstances by
administrative agencies. In both contexts, the respective agency's position
has greatly influenced the judicial answer to the constitutional question.

In Kimbrough v. United States, for example, when contemplating the
validity of the old 100-to-1 sentencing disparity between crack and cocaine
offenders, the Supreme Court was influenced by the "additional research and
experience" that the U.S. Sentencing Commission brought to bear on the
controversy. 298 It was critical to the Court that the federal agency charged
with establishing sentencing policy and practices thought the old law to be
problematic, and that this conclusion was reached only after the agency

294. Jody Freeman & David B. Spence, Old Statutes, New Problems, 163 U. PA. L. REV. 1, 2-
3 (2014).

295. Id. at 3.
296. Id. at 4.
297. Judicial deference to the Executive with respect to evaluating old laws is nothing new. In

addition to the examples discussed above, the old English doctrine of desuetude forbids criminal
prosecution under an old law when enforcement has been exceedingly rare. See Dan T. Coenen,
The Pros and Cons of Politically Reversible "Semisubstantive" Constitutional Rules, 77 FORDHAM
L. REV. 2835, 2849-50 (2009) (citing desuetude as an explanation for the U.S. Supreme Court's
invalidation of Texas's sodomy ban in Lawrence v. Texas, 539 U.S. 558 (2003)).

298. Kimbrough v. United States, 552 U.S. 85, 97 (2007).
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devoted much time and several lengthy fact-laden reports to reexamining the
Congressional assumptions behind the old law.299

Similarly-although this dispute has yet to reach the Supreme Court-
the lower courts tasked with determining whether it is constitutional to list
marijuana as a Schedule I drug anymore have looked to the Executive with a
deferential eye. 300 The executive position on marijuana is complicated. As
noted above, the Drug Enforcement Agency has considered and declined to
remove marijuana from the list of Schedule I controlled substances.301
However, in a series of memos beginning in 2009, the Department of Justice
(DOJ) has issued guidance to federal prosecutors not to waste resources pros-
ecuting individuals who are complying with state laws regarding marijuana
(although maintaining that federal law is still supreme in this regard). 302

Together these directives seem like an incremental step to react to
changed circumstances about marijuana. And the courts seem almost
relieved to let the Executive take the lead on this issue. To date, no court has
credited the claim that marijuana restrictions are constitutionally outdated.
Instead, the typical move is for the court to explicitly defer to executive
discretion on marijuana enforcement, sometimes examining these DOJ
memorandums on the subject line by line.303

I do not mean to suggest that the question of when a law has
constitutionally expired is a question that can or should be answered entirely
by an administrative agency. I make instead the more limited claim that in
evaluating a challenge to an old law as constitutionally extinct, a court should

299. Id. at 97-98.
300. See, e.g., Ams. For Safe Access v. DEA, 706 F.3d 438, 449-52 (D.C. Cir. 2013) (deferring

to DEA's interpretation of "adequate and well-controlled studies" in the Schedule I context).
301. Denial of Petition to Initiate Proceedings to Reschedule Marijuana, 76 Fed. Reg. 40,552,

40,562 (July 8, 2011).
302. Memorandum from David W. Ogden, Deputy Att'y Gen., U.S. Dep't of Justice, to

Selected U.S. Att'ys (Oct. 19, 2009), http://www.justice.gov/opa/documents/medical-marijuana.pdf
[http://perma.cc/7DCJ2U7S] (stating that federal prosecutors should not "focus federal resources ...
on individuals whose actions are in clear and unambiguous compliance with existing state laws
providing for medical use of marijuana" but also stating that "no state can authorize violations of
federal law"); see also Memorandum from James M. Cole, Deputy Att'y Gen., U.S. Dep't of Justice,
to all U.S. Att'ys (Aug. 29, 2013), http://www.justice.gov/iso/opa/resources/305201382913275685
7467.pdf [http://perma.cc/2RVX-TVZT] (directing federal prosecutors to "review marijuana cases
on a case-by-case basis" weighing "whether the [marijuana] operation is demonstrably in
compliance with a strong and effective state regulatory system"); Memorandum from James M.
Cole, Deputy Att'y Gen., U.S. Dep't of Justice, to U.S. Att'ys (June 29, 2011), http://www.justice
.gov/sites/default/files/oip/legacy/2014/07/23/dag-guidance-2011-for-medical-marijuana-use.pdf
[http://perma.cc/7Y8C-KV55] (affirming the Ogden Memo and clarifying that it did not apply to
"large-scale, privately-operated industrial marijuana cultivation centers," even when "those
[centers] purport to comply with state law").

303. E.g., United States v. Washington, 887 F. Supp. 2d 1077, 1090-91 (D. Mont. 2012);
Sacramento Nonprofit Collective v. Holder, 855 F. Supp. 2d 1100, 1111-12 (E.D. Cal. 2012); Mont.
Caregivers Ass'n v. United States, 841 F. Supp. 2d 1147, 1148 (D. Mont. 2012).
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look to an agency's enforcement position as a clue for measuring the
magnitude of the factual change on the ground.

Recall this is exactly the Court's position with respect to broadcast
scarcity and the FCC. When asked to overrule Red Lion, the Court has said:
"We are not prepared, however, to reconsider our longstanding approach
without some signal from Congress or the FCC that technological devel-
opments have advanced so far that some revision of the system of broadcast
regulation may be required." 304

Perhaps this intuition is more than just a convenient reason to punt.
When the Sentencing Commission recommends changing the sentence for
crack users because time has revealed an unfair burden on racial minorities,
that recommendation comes after a rather intense and deliberate fact-finding
process-one that agencies are in a far better position to undertake than
courts given the time constraints of litigation and the resource constraints of
the federal bench. The Court has used-and should continue to use-the
factually supported determinations of the Executive as a guidepost in deter-
mining when exactly times have changed.

2. Legislative Sensitivity to Effects of Time.-A second trend in the
Court's discussion of constitutional expiration dates is attention to how the
legislation in question deals or is dealing with the effects of time. Recall that
Justice Black, in evaluating the law on the size of a railroad crew, emphasized
that the issue had been subject to "frequent and recent legislative re-
evaluation." 305 And Justice White (in Vance v. Bradley) rejected the con-
stitutional challenge to the Foreign Service retirement age because Congress
"has gone to great lengths" to consider this issue and had revisited it twice
"[i]n the intervening years." 306

Certainly a legislature cannot design its law to fully protect it from
constitutional challenge later. But there are ways that a law can have
temporal limitations built into it-it can display a legislative sensitivity to
changes that will come. And when that is true, it should be treated as a sign
to the court that the political process is healthy and capable of tinkering with
the underlying problem on its own.

These legislative temporal limitations can take one of several forms.
First, and perhaps most obvious, some laws contain sunset provisions. A
sunset provision is when a legislature sets its own expiration date-a clause
in the statute stating the law will cease to have effect after a certain date. 307

304. FCC v. League of Women Voters of Cal., 468 U.S. 364, 376 n.1 (1984).

305. Bhd. of Locomotive Firemen & Enginemen v. Chi., Rock Island & Pac. R.R. Co., 393
U.S. 129, 134 (1968).

306. Vance v. Bradley, 440 U.S. 93, 104, 106 (1979).
307. See Emily Berman, The Paradox of Counterterrorism Sunset Provisions, 81 FoRDHAM L.

REv. 1777, 1779 (2013) (referring to sunset provisions as an "expiration date").
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Sunset clauses have their critics and are used for a number of reasons
(some positive and some less so), but at least one reason for a sunset is to
force legislative reevaluation of policies in the case of changed circum-
stances. 308 The existence of a sunset provision thus signals that the legislature
assumed time may change its assumptions and that it wants to be the one to
address any subsequent shifts at a later date.

A second way for a legislature to address the effects of time is through
factual findings. A good example here is the previously discussed PROTECT
Act of 2003 concerning virtual child pornography.309 In that law, Congress
made factual findings forecasting the effect of time on laws targeting child
pornography.310 Specifically, it found that technology would soon exist to
create realistic but purely digital images of children. 31' With this finding,
Congress thus recognized that the constitutional evaluation of its law would
change over time (the government's interest in the law would strengthen),
and it attempted to predict and weigh in on how that calculation should be
made. 31 2

A third and final way for a legislature to embed in its law sensitivity to
the effects of time is to structure the law so that it can adjust to changing
conditions. Justice Ginsburg has referred to this feature of a law as having a
dynamic design.3 13 An example of this is the Controlled Substances Act.314

The CSA explicitly authorizes a federal agency (the DEA) to change the
classification of a drug after notice and comment rulemaking.3 15 This admin-
istrative process can be initiated by either the government or any interested
party, and it can happen more than once over the course of time.316 Indeed,
in 1988 the National Organization for the Reform of Marijuana Laws
obtained a successful ruling from an administrative law judge about reclas-

308. See id. at 1781 ("Sunsets are thus employed as a mechanism to force Congress to
reevaluate policies when the crisis atmosphere and, presumably, its accompanying pathologies have
passed."); Melissa J. Mitchell, Comment, Cleaning out the Closet: Using Sunset Provisions to Clean
Up Cluttered Criminal Codes, 54 EMORY L.J. 1671, 1672-73 (2005) (arguing for sunsets in criminal
statutes "to aid in the effective and efficient cleanup of the codes, with an aim towards creating a
criminal code that is current and streamlined"). But see Rebecca M. Kysar, Lasting Legislation,
159 U. PA. L. REV. 1007, 1009-12 (2011) (warning against sunset clauses and recommending a

presumption against finding them).
309. See supra notes 222-29 and accompanying text.
310. Brief for the United States at 49, United States v. Williams, 553 U.S. 285 (2008) (No. 06-

694), 2007 WL 1724329, at *49 (detailing the legislative record of the PROTECT Act of 2003).
311. Id. app. at 14a-15a.
312. Id. app. at 15a.
313. Shelby Cty. v. Holder, 133 S. Ct. 2612, 2644 (2013) (Ginsburg, J., dissenting) ("Congress

designed the VRA to be a dynamic statute, capable of adjusting to changing conditions.").
314. Controlled Substances Act, Pub. L. No. 91-513, 84 Stat. 1242 (1970) (codified as amended

in scattered sections of 21 U.S.C.).
315. Controlled Substances Act 201(a).
316. Id.
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sifying marijuana-a decision that was later overruled by the DEA. 317 And
most recently, in 2011 the DEA reaffirmed its position that marijuana was
too dangerous to remove from Schedule I classification.3 18

Those seeking the legalization of marijuana will likely scoff at the idea
that this process is truly dynamic; there are vocal critics of the DEA's refusal
to roll with the times and liberalize laws on marijuana.319 But the point
remains that the potential for change exists and is written into the law. The
dynamic structure of the law reveals, in other words, a legislative awareness
that time would affect its present factual assumptions.

What implications do we take from these three ways a legislature can
demonstrate sensitivity to changes that will affect its laws over time? At the
very least there is a lesson for legislators. Surely the best remedy for stale
facts in the law is to have the most democratic branch update its laws period-
ically. Congress can and perhaps ought to be more attentive to the issue of
staleness-not necessarily as a constitutional requirement or constraint but
as an internal concern.32 0

More relevant for present purposes, however, is what a court should
make of a sunset provision, a factual finding speculating into the future, or a
statute with a dynamic design. These three characteristics of a law should
counsel strongly against finding a constitutional shelf life. When a legislature
pledges to review the problem in light of changed conditions in the future, or
at least delegates that job to an agency, that decision should signal a
legislative intent to be involved in the updating.

Honoring that legislative intent seems to be motivating many of the
decisions discussed in this paper. Perhaps because line drawing is so difficult
on the question of expiration (as Judge Calabresi lamented in Then 321), or
perhaps because the evidence of factual change is so often mixed (as Justice
Black pointed out in the railroad cases 322), the more cautious judicial decision
is to avoid a constitutional decision when it seems likely the political
branches will address the changed circumstances eventually. When there is

317. Marijuana Scheduling Petition; Denial of Petition, 54 Fed. Reg. 53,767, 53,783 (Dec. 29,
1989).

318. Denial of Petition to Initiate Proceedings to Reschedule Marijuana, 76 Fed. Reg. 40,552,
40,562-63 (July 8, 2011).

319. See, e.g., Daniel Mortensen, California and Uncle Sam's Tug-of-War Over Mary Jane Is
Really Harshing the Mellow, 30 J. NAT'L Ass'N ADMIN. L. JUDICIARY 127, 166 n.135 (2010)
(noting that the DEA's scheduling of marijuana as a Schedule I substance is in conflict with the
opinions of many in the medical health community).

320. Consider an analogy to the federalism cases beginning in 1995 with United States v. Lopez,
514 U.S. 549 (1995). The Court's decision in Lopez prompted further detail to Congressional fact-
finding in conjunction with its commerce clause power. Perhaps Shelby County can prompt a
similar legislative response with respect to Congressional attention to factual changes over time.

321. United States v. Then, 56 F.3d 464, 468 (2d Cir. 1995) (Calabresi, J., concurring).
322. Bhd. of Locomotive Firemen & Enginemen v. Chi., Rock Island & Pac. R.R. Co., 393

U.S. 129, 138-39 (1968).
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a good clue, in other words, that the debate will be updated or at least
reconsidered by the legislature later, that is a strong reason for a court to stand
down.

At the very least, deferring to the legislature in these contexts is more
consistent with the concept of judicial minimalism-something many of the
modern Justices purport to embrace.323 In a nutshell, minimalists favor
"narrow" and "shallow" judicial decisions, as opposed to "wide" and "deep"
ones.32 ' The hallmark of judicial minimalism is "the constructive use of
silence" and the willingness to leave things undecided.3 25 Leaving the ques-
tion of statutory staleness to the body that enacted the statute to begin with
may be the slower path to change, but it is the one more consistent with
minimalism when there are good indications the political dialogue is ongoing
and will continue. 326

V. Back to Shelby County

Finally, we come full circle back to where this Article began: Shelby
County v. Holder and the Voting Rights Act of 1965. There is room to argue
about the precise nature of the constitutional violation in Shelby County. The
Court was certainly concerned about federalism and the "principle of equal
sovereignty among the States," 327 but that alone did not cause the statute to
fall. The law's disparate treatment of the states marked the high stakes and

323. Frank B. Cross & James F. Spriggs II, The Most Important (and Best) Supreme Court
Opinions and Justices, 60 EMORY L.J. 407, 491 (2010); Mark C. Rahdert, Forks Taken and Roads
Not Taken: Standing to Challenge Faith-Based Spending, 32 CARDOZO L. REv. 1009, 1046 (2011);
David D. Kirkpatrick, Judge's Mentor: Part Guide, Part Foil, N.Y. TIMES (June 21, 2009),
http://www.nytimes.com/2009/06/22/us/politics/22mentors.html [http://perma.cc/R4HD-37CQ]
(portraying Judge Sotomayor as a judicial minimalist and quoting former Yale Law Dean and
Second Circuit Judge Guido Calabresi, who described Sotomayor's approach in a controversial case
as one of "judicial minimalism"); Dahlia Lithwick, Her Honor, N.Y. MAG. (Nov. 27, 2011),
http://nymag.com/news/politics/elena-kagan-2011-12/# [https://perma.cc/G22F-3U6E] ("[Justice
Kagan] is deciding her cases one at a time, without hints or promises about where she may be moved
down the road."); Jonathan H. Adler, Making Sense of the Supreme Court, VOLOKH CONSPIRACY
(July 2, 2010), http://volokh.com/2010/07/02/making-sense-of-the-supreme-court [http://perma.cc/
77SF-2KPX] ("[A]t present, we can characterize the Roberts Court as a moderately conservative
minimalist Court (except when its [sic] not).").

324. CASS R. SUNSTEIN, ONE CASE AT A TIME: JUDICIAL MINIMALISM ON THE SUPREME
COURT 10-11 (1999).

325. Id. at 5.
326. The connection to minimalism explains, I think, why Justice Holmes did not feel

constrained by the sunset provision in the D.C. rent control statute at issue in Chastleton Corp. v.
Sinclair. As Adrian Vermeule helpfully explains, Justice Holmes did not feel judicial minimalism
was the correct approach in a time of emergency. Vermeule, supra note 187, at 164; see also id. at
192 (explaining that to Holmes a sunset provision is just a "prophecy" to be evaluated later). At
least in the case of emergencies, therefore, Justice Holmes thought it was perfectly acceptable for a
court to discover the end of an emergency-but he did not think this was an act of judicial
minimalism.

327. Shelby Cty. v. Holder, 133 S. Ct. 2612, 2623 (2013) (emphasis omitted) (quoting Nw.
Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 203 (2009)).
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the exceptional nature of the preclearance system, but it was not the ultimate
constitutional flaw in it.328 And although the Court was extensively briefed
on the scope of Congress's power under the Fourteenth and Fifteenth
Amendments, 32 9 the majority opinion did not decide whether the Voting
Rights Act was an appropriate use of Congress's enforcement power under
those constitutional texts.

Instead, the constitutional violation in Shelby County had more to do
with the passage of time than with anything else. The coverage formula in
the law, recall, was reauthorized in 2006.330 But, according to the Chief
Justice, it was reauthorized "as if nothing had changed."33' "[H]istory," he
wrote, "did not end in 1965."332 Section 4 of the Voting Rights Act is based
on "40-year-old facts having no logical relation to the present day." 333 And,
he concluded, the Constitution requires that "'current burdens' must be
justified by 'current needs.',33 4

This is the clearest endorsement of a constitutional shelf life the
Supreme Court has ever articulated. And the question remains: is it justified?
Putting aside the broader question of whether a constitutional shelf life is ever
a good idea, was it appropriately invoked in this case? Did the coverage
formula of the Voting Rights Act expire-had its rationality eroded to the
point where a court is justified in finding it unconstitutional for that reason?
For me, the answer is a clear no. Even if one believes in constitutional
expiration dates theoretically, Shelby County was the wrong place to find one.

To start, the Shelby County Court employed a form of rationality review.
Granted, the correct standard of review in this case is a bit of a mystery.
Congress passed the Voting Rights Act using its enforcement power under
the Fifteenth Amendment.3 5 Some say that challenges to this exercise of
Congressional power should be scrutinized under the "congruence and
proportionality test" used when Congress exercises enforcement power under

328. See id. at 2624 (recalling that the Court had previously upheld the Voting Rights Act
against federalism and equal sovereignty challenges because the Act was justified by the "blight of
racial discrimination in voting" (quoting South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966))).

329. E.g., Brief of Reps. F. James Sensenbrenner, Jr. et al. as Amici Curiae in Support of
Respondents at 30-32, Shelby Cty. v. Holder, 133 S. Ct. 2612 (2013) (No. 12-96), 2013 WL 417739,
at *30-32.

330. See 52 U.S.C.A. 10303(a)(8) (West 2015) (noting the renewal and expiration provisions
of the Fannie Lou Hamer, Rosa Parks, Coretta Scott King, C6sar E. Chavez, Barbara C. Jordan,
William C. Velisquez, and Dr. Hector P. Garcia Voting Rights Act Reauthorization and Amend-
ments Act of 2006).

331. Shelby Cty., 133 S. Ct. at 2626.
332. Id. at 2628.
333. Id. at 2629.
334. Id. at 2630 (quoting Nw. Austin Mun. Util. Dist. No. One v. Holder, 557 U.S. 193, 203

(2009)).
335. South Carolina v. Katzenbach, 383 U.S. 301, 308 (1966).
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the Fourteenth Amendment. 336 Others say it should only be subjected to a
"rational basis" standard with the deference typically accorded to acts of
Congress. 337

The Shelby County Court did not wrestle with this debate and left the
standard of review for Fifteenth Amendment cases an "open question," 338 but
the word it chose to use when invalidating the law is "irrational," leading
most commentators to conclude it was employing some sort of rationality
review.3 39

This is not your mother's rationality review, however. As others have
argued extensively, Shelby County "defied the deferential nature of the
rational basis test" by giving short shrift to the legislative record amassed in
2006.340 If legislative choices are generally given the benefit of the doubt on
rationality review and-most importantly here-if the factual premise for
legislation is not given a close look, then Shelby County's rationality review
was rationality in name only.

I am willing to concede that if the Court was applying a heightened
standard of review, the case for a constitutional shelf life would be stronger
with respect to the Voting Rights Act.341 But the Shelby County Court must
have neglected to articulate any heightened scrutiny for a reason. Perhaps,
as some have speculated, there were not five votes to decide whether
Congressional power under the Fifteenth Amendment should be scrutinized

336. E.g., Jeremy Amar-Dolan, Winner of American Constitution Society's National Student
Writing Competition, The Voting Rights Act and the Fifteenth Amendment Standard of Review, 16
U. PA. J. CONST. L. 1477, 1478-79 (2014) (noting that the court of appeals in Shelby County took
the Supreme Court's precedent to be "a powerful signal that congruence and proportionality is the
appropriate standard of review" for the VRA (quoting Shelby Cty. v. Holder, 679 F.3d 848, 859
(D.C. Cir. 2012))).

337. E.g., Derek T. Muller, Judicial Review of Congressional Power Before and After Shelby
County v. Holder, 8 CHARLESTON L. REV. 287, 303-04 (2014). To deepen the mystery, the Court's
prior decisions on the Voting Rights Act could support either view. In South Carolina v.
Katzenbach the Court spoke in terms of rationality review to review the preclearance scheme in the
VRA, 383 U.S. at 324, but the decision was later used as an illustration of the congruence and
proportionality test. City of Boerne v. Flores, 521 U.S. 507, 530 (1997); Muller, supra, at 304
("[T]he Fourteenth Amendment cases treated South Carolina v. Katzenbach as instructive.").

338. Muller, supra note 337, at 302.
339. Id. at 304 ("The Court in Shelby County did not address which test is appropriate for

Fifteenth Amendment analysis. The Court's only expression approaching an articulation of the test
was twice mentioning that the Act's coverage formula was 'irrational."'); see Greenbaum et al.,
supra note 16, at 826 ("[T]he majority in Shelby County appeared to be applying a rational basis
test.").

340. Greenbaum et al., supra note 16, at 814; see also Bertrall L. Ross II, The State as Witness:
Windsor, Shelby County, and Judicial Distrust of the Legislative Record, 89 N.Y.U. L. REV. 2027,
2061-63 (2014) (surveying the apparent distrust of the legislative record exhibited by the Court in
Shelby County).

341. The answer is still not an easy one. For an argument that preclearance is within congres-
sional authority even in light of the changes in the country since 1965, see generally Pamela S.
Karlan, Section 5 Squared: Congressional Power to Extend and Amend the Voting Rights Act, 44
HOUS. L. REV. 1 (2007).
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strictly.342 Or perhaps deciding that the law falls under any standard of
review-without choosing one-can be seen by some as "narrow" decision
making and "the kind of minimalism one would ordinarily expect" from the
Chief Justice. 343

If the standards of review mean anything, however, they must mean that
choosing a deferential standard to avoid a fight still results in applying def-
erence. And, as I argue above, the choice of rationality review should have
taken the possibility of a shelf life off the table.

Even putting aside the standard-of-review question, consider the other
limiting principles at work in the cases described above: an indication by the
Executive that the law is outdated and an absence of congressional attention
to the effects of time. Both factors point the other way with respect to the
Voting Rights Act.

As to the first point, the Department of Justice clearly indicated its view
that 4 of the Voting Rights Act continued to be necessary and relevant in
current times. 344 Right up until the law was declared unconstitutional, in fact,
the Attorney General denied requests by covered jurisdictions to change their
voting laws. 345 The DOJ did not deny that racial progress had been made in
the covered states since 1965, but concluded that "barriers to minority voting
would quickly resurface were the preclearance remedy eliminated." 346

The DOJ also recorded its observations in the legislative record. It
informed Congress in 2006 of countless examples of racial discrimination in
the covered jurisdictions in modern times. 347 In fact, as Justice Ginsburg
observes in her dissent, the DOJ filed "more DOJ objections [to voting
practices in covered jurisdictions] between 1982 and 2004 ... than there were
between 1965 and . .. 1982" when the law was last reauthorized. 348 In light
of these reports, the House concluded, "[d]iscrimination today is more subtle
than the visible methods used in 1965," but "the effect and results are the
same, namely a diminishing of the minority community's ability to fully
participate in the electoral process and to elect their preferred candidates." 349

342. Muller, supra note 337, at 305 (observing that Justices Kennedy and Thomas had regularly
adhered to the congruence and proportionality test, but Justice Scalia had not-calling the test
"flabby" and void of any real meaning).

343. Id. at 306.
344. Shelby Cty. v. Holder, 133 S. Ct. 2612, 2639 (2013) (Ginsburg, J., dissenting).
345. E.g., Letter from Thomas E. Perez, Assistant Att'y Gen., U.S. Dep't of Justice, to Melody

Thomas Chappel (Apr. 8, 2013), http://www.justice.gov/sites/default/files/crt/legacy/2014/05/30/
1_130408.pdf [http://perma.cc/Y2R3-XWUN].

346. Shelby Cty., 133 S. Ct. at 2634 (Ginsburg, J. dissenting); see also City of Rome v. United
States, 446 U.S. 156, 181 (1980) (noting Congressional recognition that, though undeniable prog-
ress had been made by the Voting Rights Act, it had been "modest and spotty").

347. Shelby Cty., 133 S. Ct. at 2640-41 (Ginsburg, J., dissenting) (describing DOJ submissions
to the legislative record in 2006 reauthorization).

348. Id. at 2639.
349. H.R. REP. No. 109-478, at 6 (2006).
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Regarding the second limiting principle I suggest above-attention to
the legislative record with respect to the effects of time-the Voting Rights
Act is once again an unusual place to find a shelf life. It is not as if Congress
legislated on voting discrimination in 1965 and, as the Chief Justice implies,
never touched the subject again. In fact, the Voting Rights Act as reautho-
rized in 2006 contained all three of the features I discuss above that indicate
a legislative intention to update the law itself.

First, in 2006 Congress not only extended the Voting Rights Act in
response to an earlier sunset provision (actually several different sunset
provisions that were added and then extended in the intervening years), but
it included yet another sunset clause, committing itself to reconsider the
extension after fifteen years (in 2021) to ensure that the provision was still
necessary and effective.35 0 Congress thus built in its own temporal limitation
in the Act.

Second, as referenced above, the record built in the 2006 reauthorization
was over 15,000 pages long and contained extensive documentation of
"continuing discrimination in covered jurisdictions."3 5' It also contained a
congressional finding that voting in the covered jurisdictions was more
racially polarized than elsewhere in the country, and that there was "[a]
continued need for Federal oversight" in the covered jurisdictions now. 35 2

Third, in the words of Justice Ginsburg, "Congress designed the VRA
to be a dynamic statute, capable of adjusting to changing conditions."35 3 She
is referring to the bailout mechanism in the law-the process in place that
enables a covered jurisdiction to "bail out" of preclearance by showing that
it has complied with the Act for ten years. 354 This feature of the law makes
its burdens neither permanent nor overbroad. By its very nature, the statute
is designed to roll with the times.

The ultimate irony of Shelby County, therefore, is that it reinvigorates
an old idea of a constitutional shelf life in the context of a law that is a
decidedly poor candidate for such a discussion.

Conclusion

When one poses a question in her title, a good reader will expect an
answer. Do laws have a constitutional shelf life? Perhaps, but only under
limited circumstances. Granting courts this power to review statutes for
staleness is a very risky endeavor in a world where facts are so easy to access
and manipulate. It is a mistake to think that investigating a law for stale facts
is somehow a form of judicial modesty. Shelby County purports to be modest,

350. 42 U.S.C. 1973b(a)(7) (2006); Shelby Cty., 133 S. Ct. at 2636 (Ginsburg, J., dissenting).
351. Shelby Cty., 133 S. Ct. at 2636 (Ginsburg, J., dissenting).
352. Id.
353. Id. at 2644.
354. Id.; 42 U.S.C. 1973b(a) (2006).
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but is anything but. The decision has breathed new life into an old idea of
the constitutional shelf life without giving any guidance on its limits. The
consequences of Shelby County, I suspect, will reverberate way beyond the
Voting Rights Act, and the conundrum it exemplifies is one we will be
wrestling with for a long time to come.
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"Antislavery Women and the Origins of American Jurisprudence" is a
Review of Sarah Roth 's Gender and Race in Antebellum Popular Culture
(Cambridge University Press, 2014). It assesses Roth 's account of the
dialogue between antislavery and proslavery writers. Roth finds that the
antislavery and proslavery writers were joined in their depiction of enslaved
people in the 1820s and early 1830s-as savage people who threatened
rebellion. But as antislavery writers shifted to portray enslaved people as
humble citizens in waiting, the proslavery writers responded with an image of
the plantation as a family. This critique turns to Southern judges and treatise
writers to provide a slightly different picture, which shows that while the public
face of the proslavery movement may have been of happy enslaved people, the
hard-nosed economic and legal side continued with the initial image of
enslaved people. This became particularly salient as the South moved toward
the Civil War. Roth perceptively portrays the shift in the North that led to
increasing calls for African-American freedom and citizenship and the rise of
empirical critiques of law, which became central to postwar jurisprudence.
That is, the antislavery white women in Roth's study injected empirical as well
as humanitarian considerations into jurisprudence. Meanwhile, in the
Southern courts the reaction to calls for citizenship resulted in increasingly
dramatic efforts to deny citizenship and ultimately in a secession movement
along the lines sketched by Southern legal thinkers.

The truth is, the abolitionist can make the slave a brute or a saint,
just as it may happen to suit the exigency of his argument. If slavery
degrades its subjects into brutes, then one would suppose that slaves
are brutes. But the moment you speak of selling a slave, he is no
longer a brute,-he is a civilized man, with all the most tender
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affections, with all the most generous emotions. If the object be to
excite indignation against slavery, then it always transforms its
subjects into brutes; but if it be to excite indignation against the
slaveholder, then he holds, not brutes, but a George Harris-or an
Eliza-or an Uncle Tom-in bondage.'

Introduction

After the Civil War, Harriet Beecher Stowe recalled that on meeting
President Lincoln, he said, "So you're the little woman who wrote the book
that made this great war!" 2 While Lincoln scholars think that may have
been apocryphal, it suggests a theme that Sarah Nelson Roth explores in
depth in Gender and Race in Antebellum Popular Culture: how antislavery
writers, largely female novelists, remade the image of enslaved men and
thus set the stage for rethinking about freedom and citizenship for enslaved
people. Their influence went beyond ideas of citizenship, though-they
provided a critique of the dominant considerations of utility and of
historical jurisprudence. And they led the way for expanded utilitarian
calculations and for the post-Civil War critique of historical jurisprudence
popularized by Oliver Wendell Holmes.

In the thirty years leading into the Civil War, antislavery writers-
often affluent, white women-dramatically changed their depiction of
enslaved men. In the 1830s, their case for the abolition of slavery was
based on the image of enslaved men as savage beasts. 3 If such people were
not freed, the United States risked a servile war and bloodshed that rivaled
the revolution in Haiti. 4 By the early 1850s, antislavery writers had
changed their depiction of enslaved men. Instead of savage beasts,
enslaved men were refined citizens who were being denied their rights as
members of civil society.5 Proslavery Southerners, especially politicians
and judges, had to respond to that powerful imagery. Proslavery writers
changed their depiction of enslaved men. Instead of portraying them as
brutes, enslaved people were depicted as members of the family of slave
owners, people who were not yet ready to be citizens.6 And then as the

1. ALBERT TAYLOR BLEDSOE, AN ESSAY ON LIBERTY AND SLAvERY 298-99 (Philadelphia,
J.B. Lippincott & Co. 1856).

2. Daniel R. Vollaro, Lincoln, Stowe, and the "Little Woman/Great War" Story: The Making,
and Breaking, of a Great American Anecdote, J. ABRAHAM LINCOLN Ass'N, Winter 2009, at 18,
18.

3. SARAH N. ROTH, GENDER AND RACE IN ANTEBELLUM POPULAR CULTURE 38 (2014).

4. Id. at 38-45.
5. Id. at 74-104 (explaining that during the 1840s the savagery and aggression that had

epitomized the portrayal of slaves began to wane); id. at 105-40 (outlining the shift toward
depicting slaves as martyrs).

6. Id. at 141-65 (discussing the rise of anti-Uncle Tom's Cabin novels in the 1850s).
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Civil War loomed, antislavery writers moved enslaved men up the next
rung on the ladder of freedom: to citizens.7

Sarah Roth tells the story of this dialogue between antislavery and
proslavery forces, which had such momentous implications for
constitutional law. Significantly, it took place largely between antislavery
women and proslavery men-often lawyers and judges.' This is an
important story for several reasons. First, it reveals the ways elite white
women changed the nature of political and legal debate on a central issue of
our nation's existence. It reveals the sophisticated ideas of antislavery legal
thinkers with respect to citizenship and freedom. Second, it reveals the
ways antislavery women and proslavery men responded to each other. It
shows there was a dialogue between antislavery and proslavery ideas and
that the antislavery ideas, often embraced by women, exercised a
gravitational pull on the proslavery ideas. This is a dialogue in which
fiction engaged proslavery judicial opinions and, more obliquely, those
judicial opinions engaged the growing antislavery values. Thus, it relocates
women to the center of constitutional thought and action in the pre-Civil
War era. Finally, this reveals the power of ideas of citizenship and how
difficult it was for proslavery ideas to effectively respond to the growing
imagery that enslaved people should be treated as humans. That is, Roth
reveals the power of antislavery imagery for political and legal thought
leading into and during the Civil War.

Roth draws on a number of sources, such as the antislavery novel
Uncle Tom's Cabin;9 a novel written by a member of the Georgia Supreme
Court;"' political theory published by Southern university professors" and
Southern white women;12 and even science fiction written by proslavery
Southerners.'3  Roth's framework of the growing desire for African-

7. Id. at 207-46 (describing radical abolitionists' literary depictions in the 1850s of black
males as revolutionaries).

8. See, e.g., id. at 7 (noting the role of white, antislavery women in remaking images of black
masculinity); id. at 11 (noting the role of a proslavery man in responding to the antislavery
writers).

9. HARRIET BEECHER STOWE, UNCLE TOM'S CABIN (Longriver Press 1976) (1852).

10. EBENEZER STARNES, THE SLAVEHOLDER ABROAD (Phila., J.B. Lippincott & Co., 1860);
H. Prentice Miller, The Authorship of The Slaveholder Abroad, 10 J.S. HIST. 92, 92-94 (1944).

11. See, e.g., BLEDSOE, supra note 1; JAMES P. HOLCOMBE, AN ADDRESS DELIVERED
BEFORE THE SOCIETY OF ALUMNI, OF THE UNIVERSITY OF VIRGINIA 40 (Richmond, Macfarlane
& Fergusson 1853); WILLIAM A. SMITH, LECTURES ON THE PHILOSOPHY AND PRACTICE OF
SLAVERY 14 (Nashville, Stevenson & Evans 1856); George Frederick Holmes, Observations on a
Passage in the Politics of Aristotle Relative to Slavery, 16 S. LITERARY MESSENGER 193 (1850)
[hereinafter Holmes, Observations on a Passage]; George Frederick Holmes, Uncle Tom's Cabin,
18 S. LITERARY MESSENGER 721, 727 (1852).

12. See, e.g., CAROLINE L. HENTZ, HUMAN AND DIVINE PHILOSOPHY: A POEM (Tuscaloosa,
Journal & Flag Office 1844); CAROLINE LEE HENTZ, THE PLANTER'S NORTHERN BRIDE (Phila.,
A. Hart 1854); Louisa S. McCord, Uncle Tom's Cabin, 7 S.Q. REV. 81 (1853).

13. See, e.g., EDGAR ALLEN POE, THE NARRATIVE OF ARTHUR GORDON PYM (N.Y., Harper
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American citizenship in the North and the shifting images of enslaved
people in the South is very useful for understanding the evolution of legal
and political thought in the thirty years leading into the Civil War.

Judicial opinions, however, are notable by their absence in this book,
for judicial opinions are a particularly important source for gauging the
proslavery attitudes in concrete settings. Roth's framework correlates with
what was happening in state legislatures and also in the Southern judiciary.
It helps us make sense of a series of cases in Southern courts in which
judges discussed slaves' character. Those cases include attempts by
testators to emancipate enslaved people, suits by owners and renters of
slaves for the torts committed by slaves against strangers, suits by slaves
claiming rights to freedom following travel in free states, and even criminal
prosecutions of white people for abusing slaves and, conversely, against
slaves for attacking owners, renters, and strangers.14  Southern judges'
rhetoric about slave personality shifted along the lines Roth describes from
the 1820s to the mid-1850s. 5 But as the Civil War approached in the late
1850s, Southern judges were writing again in dramatic terms about men of
African descent as savages.1 6 That is, as they prepared for war, their
rhetoric turned to describing enslaved men as savages who had the power to
wreak havoc and maybe even destroy the white, slave-owning South. Thus,
a comparison of Roth's framework against Southern judicial opinions
confirms that the judges were thinking and writing in terms very similar to
the rest of the proslavery South. This confirms the close connections
between judicial and cultural thought.

At points, however, judicial and popular thought diverged. Those are
places where the economic imperative of slavery required a result that was
at odds with the myth of paternalism that slave owners told themselves.
Those points of disjuncture between the judicial doctrine and Southern
popular culture reveal the places where the economic, demographic, and
social realities of slavery were different from the idealized myths of the
plantation. Roth provides an excellent framework for thinking about the
sine curve of proslavery Southern thought from 1830 to 1860, especially in
the judiciary.

In this Review, I have three goals: first, to assess the trajectory that
Roth plots; second, to suggest the utility of that plot to understanding
judicial behavior while also suggesting how judicial opinions modify
somewhat Roth's story of the image of enslaved Africans held by
proslavery Southerners. Finally, I ask questions about causation in this

& Bros. 1838); OLIVER BOLOKITTEN, A SOJOURN IN THE CITY OF AMALGAMATION (N.Y.,
Bolokitten 1835).

14. See infra subpart III(A).
15. See infra Part III.
16. See infra Part IV.
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story, such as the role of enslaved Africans and recently freed Africans in
the changes described here as opposed to the role of white, female Northern
writers. In that later line, I have two questions. First, while Roth describes
well the changes in public images, I am unclear about the chain of
causation. Moreover, in the South there was resistance by courts to the
abolitionists' redefinition of slaves as citizens in waiting. The black image
in the Southern judicial mind, to paraphrase historians writing on this time,
reveals that Southern judges were deeply engaged in the creation of the
public attitudes towards enslaved people and that those images drew upon
popular culture.' But those judges also departed from popular culture
when necessary to develop a law based on hard-edged economic principles
and to deny enslaved people citizenship rights. Those judges turned to the
images of enslaved people as savages rather than as children and, in that
way, departed from the popular culture that Roth details. Thus, I have two
questions about whether Roth describes the causative factors in the North
and South in translating public images of enslaved Africans into court
opinions and legislative action. But whatever one's assessment of the
causation, on which there should be more investigation, Roth's Northern,
antislavery writers inject key issues into American jurisprudence, such as a
deep reverence for empirical arguments (such as those based on an
observation of the effect of slave law), as well as skepticism of historical
thought and of natural law arguments based on hierarchy observed in
nature.

I. The Trajectory of Antislavery Imagery of Enslaved People

Roth plots a trajectory that begins in the 1820s as antislavery writers
depicted enslaved men as savages.18 Their idea was to depict enslaved
people as dangerous and to scare slave owners into believing that if they did
not free slaves there would be rebellion. 19 In fact, one of the most radical
antislavery books ever published, David Walker's Appeal to the Coloured
Citizens of the World, threatened rebellion and urged slaves to take the lives
of their owners.20 For instance, in the wake of the August 1831 Nat Turner
rebellion, one tract published shortly after the rebellion turned to the
destruction of the slaves to encourage readers to take action against

17. See generally MIA BAY, THE WHITE IMAGE IN THE BLACK MIND: AFRICAN-AMERICAN

IDEAS ABOUT WHITE PEOPLE, 1830-1925 (2000); GEORGE M. FREDRICKSON, THE BLACK IMAGE
IN THE WHITE MIND: THE DEBATE ON AFRO-AMERICAN CHARACTER AND DESTINY, 1817-1914
(Wesleyan Ed. 1987).

18. ROTH, supra note 3, at 38-73.
19. Id. at 44-48.
20. See generally DAVID WALKER, APPEAL TO THE COLOURED CITIZENS OF THE WORLD

(Bos., David Walker rev. ed. 1830) (calling for slaves to revolt against their masters).
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slavery.2 1 While the book was an account of the rebellion, readers could
leave it thinking that the rebellion was in some ways understandable,
perhaps even justified.22 The imagery shifted around the 1840s toward
enslaved people as Christians and citizens.23 Harriet Beecher Stowe's
Uncle Tom's Cabin is the most famous of this literature, but some of the
antislavery legal literature engaged with this as well, such as William
Goodell's The American Slave Code in Theory and Practice, which turned
to an empirical study of the system of slavery based largely on newspaper
accounts of runaway slaves, as well as an intensive study of judicial
opinions to map out the inhumanity of the slave code.24 It was, as its title
indicates, both an empirical and theoretical analysis, and thus, part of the
utilitarian calculations so ubiquitous in pre-Civil War political and legal
thought.25

In addition to the empirical attack on slavery, which argued that the
harms of slavery outweighed the benefits, there was also a powerful attack
from the vantage of humanitarian considerations for the enslaved. In an
1851 address at Concord, Massachusetts, Ralph Waldo Emerson advanced
an alternative interpretation of law, which might admit of some antislavery
sentiments.26 Emerson urged that the higher law, then so commonly
invoked in antislavery circles, was part of the common law. 27 Contrary to
what many lawyers said, Emerson reported that his research showed
support for the higher law: "A few months ago, in my dismay at hearing
that the Higher Law was reckoned a good joke in the courts, I took pains to
look into a few law-books." 28 He looked for signs that "immoral laws are
void" and found that "the great jurists, Cicero, Grotius, Coke, Blackstone,
Burlamaqui, Montesquieu, Vattel, Burke, Mackintosh, Jefferson, do all
affirm this." 29 Yet, Emerson did not cite passages from those authors in

21. ROTH, supra note 3, at 50-51 (discussing Samuel Warner's AUTHENTIC AND IMPARTIAL
NARRATIVE OF THE TRAGICAL SCENE WHICH WAS WITNESSED IN SOUTHAMPTON COUNTY
(VIRGINIA) (N.Y., Warner & West 1831)).

22. Id.

23. ROTH, supra note 3, at 74-78.
24. See generally WILLIAM GOODELL, THE AMERICAN SLAVE CODE IN THEORY AND

PRACTICE (N.Y., Am. & Foreign Anti-Slavery Soc. 1853).
25. See, e.g., Alfred L. Brophy, Humanity, Utility, and Logic in Southern Legal Thought:

Harriet Beecher Stowe's Vision in Dred: A Tale of the Great Dismal Swamp, 78 B.U. L. REV.
1113, 1123 n.44, 1154-55 (1998) [hereinafter Brophy, Humanity, Utility, and Logic]; Alfred L.
Brophy, Reason and Sentiment: The Moral Worlds and Modes of Reasoning of Antebellum Jurists,
79 B.U. L. REV. 1161, 1171-72 (1999) (reviewing PETER KARSTEN, HEART VERSUS HEAD:
JUDGE-MADE LAW IN NINETEENTH CENTURY AMERICA (1997)).

26. Ralph Waldo Emerson, The Fugitive Slave Law-Address at Concord, in 11 THE
COMPLETE WORKS OF RALPH WALDO EMERSON 177, 190 (Concord ed., Bos. & N.Y., Houghton,
Mifflin and Company 1906).

27. Id.
28. Id.
29. Id.
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defense of his argument, for "no reasonable person needs a quotation from
Blackstone to convince him that white cannot be legislated to be black." 30

Soon there would be a novel affirming Emerson's belief.
Harriet Beecher Stowe advanced a jurisprudence of sentiment in three

works. She began with Uncle Tom's Cabin, which portrayed the horrors of
slavery and, in particular, the hazards of the law's support for owners at the
expense of slaves.3 1 This was followed shortly by her nonfiction A Key to
Uncle Tom's Cabin.32 A section of that book focused on Southern judicial
opinions.33 North Carolina Supreme Court Justice Thomas Ruffin's State v.
Mann34 decision received the largest attention.35 Stowe turned to it as an
example of cold, legal logic. Ruffin, according to Stowe, did not listen to
the human voice in drafting his opinion; instead, he applied cold logic to the
issue.36 It was this cold logic that led to so many perverse conclusions:

Every act of humanity of every individual owner is an illogical result
from the legal definition; and the reason why the slave-code of
America is more atrocious than any ever before exhibited under the
sun, is that the Anglo-Saxon race are a more coldly and strictly
logical race, and have an unflinching courage to meet the
consequences of every premise which they lay down, and to work
out an accursed principle, with mathematical accuracy, to its most
accursed results. The decisions in American law-books show
nothing so much as this severe, unflinching accuracy of logic.37

The third book in Stowe's antislavery trilogy, Dred: A Tale of the
Great Dismal Swamp, had a fictional character based on Justice Ruffin. 38

That fictional jurist was antislavery in private, but felt compelled by law to
issue a proslavery decision.39 Like State v. Mann, the opinion freed a man
from liability (although this time it was civil liability) for abusing a slave in
his custody.40 When asked by his wife whether he must issue the decision,
the judge said:

30. Id.
31. See generally STOWE, supra note 9.
32. HARRIET BEECHER STOWE, A KEY TO UNCLE ToM's CABIN (William Loren Katz ed.,

Arno Press & the N.Y. Times 1969) (1853).
33. Id. at 124-77.
34. 13 N.C. (2 Dev.) 263 (1830).
35. See STOWE, supra note 32, at 144-48 (describing State v. Mann, in which the defendant's

conviction of cruelly and unwarrantedly punishing a slave not his own was overturned on the
grounds that he, the slave's renter, had the same rights as the master to injure the slave, and
bemoaning the fact that Judge Ruffin appeared to follow the law instead of his conscience).

36. Id.

37. Id. at 155.
38. Brophy, Humanity, Utility, and Logic, supra note 25, at 1118.
39. 2 HARRIET BEECHER STOWE, DRED: A TALE OF THE GREAT DISMAL SWAMP 99

(Scholarly Press 1968) (1856).
40. Id. at 102-03.
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A judge can only perceive and declare. What I see, I must speak,
though it go against all my feelings and all my sense of right . . .. I
sit in my seat, not to make laws, nor to alter them, but simply to
declare what they are . . .. I have sworn truly to declare the laws,
and I must keep my oath.41
While that is a fictional account-in which a critic of the Southern

judicial system constructed a character-it gives a sense of how people at
the time interpreted what judges were doing.42

One of the most powerful critiques of the 1850 Fugitive Slave Act was
that it deprived slaves of rights of citizenship and tended to take away those
rights of citizenship from others. Henry David Thoreau, responding to the
Act's requirements that Massachusetts citizens assist with the return of
fugitive slaves, said on July 4, 1854, that "there are perhaps a million slaves
in Massachusetts." 43 As cases of fugitive slaves began to appear in courts,
the debates increasingly took on the question about whether individuals
should actively stop rendition of fugitive slaves. The most famous case
arose in Boston in 1854 when Anthony Burns was arrested as a fugitive
slave, and after Judge Edward Loring ordered him returned, abolitionists set
about plans to free him.44 President Franklin Pierce employed federal
troops to make sure that Burns was put on a ship to return to Virginia.45

Burns's trial brought home to many the odious obligations that law
imposed.46 And while some courts found creative ways to avoid the law,
most commonly and most importantly they followed it.47 Thoreau was led
to ask in the wake of Anthony Burns's trial, "Does any one think that
Justice or God awaits Mr. Loring's decision?"48 When enslaved people
were seen as citizens, the distance that needed to be traveled to freedom was
short.

41. Id. at 99-100.
42. Stowe engaged in an explicit debate with proslavery judges. STOWE, supra note 32, at

147-48 (discussing Justice Thomas Ruffin's opinion in State v. Mann and asking why he was
"merely an expositor, and not a reformer of law"); Judge John Bolton O'Neall, Letter to the
Editor, N.Y. DAILY TRIB., Aug. 15, 1853, at 6 (discussing legal errors in Stowe's A Key to Uncle
Tom's Cabin).

43. Henry David Thoreau, Address at the Anti-Slavery Celebration at Framingham: Slavery in
Massachusetts (July 4, 1854), reprinted in THOREAU: POLITICAL WRITINGS 123 (Nancy L.
Rosenblum ed., 1996).

44. See, e.g., JAMES FREEMAN CLARKE, THE RENDITION OF ANTHONY BURNS: ITS CAUSES

AND CONSEQUENCES 13-17 (Crosby, Nichols & Co. 1854) (describing the judgment and the
immediate aftermath in Boston).

45. See ALBERT J. VON FRANK, THE TRIALS OF ANTHONY BURNS 203-19 (1998) (describing
the case from Loring's decision to Bums's departure from Boston).

46. Id. at xii-xiii (discussing the negative public reaction to the rendition of fugitive slaves).
47. See generally ROBERT M. COVER, JUSTICE ACCUSED: ANTISLAVERY AND THE JUDICIAL

PROCESS (1975); MARK V. TUSHNET, SLAVE LAW IN THE AMERICAN SOUTH: STATE V. MANN IN

HISTORY AND LITERATURE 38-65 (2003).

48. Thoreau, supra note 43, at 124.
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II. The Image of the Enslaved Person in Southern Legal Thought
The proslavery literature in the 1820s and 1830s had the same imagery

of enslaved men as the antislavery literature, but drew different results from
it. That proslavery literature, especially works like William & Mary
College Professor Thomas R. Dew's pamphlet responding to Nat Turner's
rebellion, continued to view enslaved people (particularly men) as savages
who needed to be controlled to prevent rebellion.4 9 But in the 1840s and
especially 1850s, the proslavery literature began to respond to the anti-
slavery literature that saw enslaved people as humans deserving the rights
of citizens.50 That proslavery literature then tried to emphasize the familial
aspects of slavery.5' Works like Thomas R.R. Cobb's An Inquiry into the
Law of Negro Slavery tried to balance the images of enslaved people as
dangerous rebels (who needed to be controlled) against images of loyal
enslaved people who were not yet ready for citizenship.52

The political theory popular among white Southerners in the 1850s
hewed to that line. Instead of emphasizing Enlightenment principles of
universal freedom and rights, the political theory of the 1850s emphasized
inequality and taught that people were only entitled to rights according to
where they were on the scale of civilization.53 The novels published in
response to Uncle Tom's Cabin routinely emphasize the point of African-
American inferiority and thus add further support to the premise behind the
proslavery political theory.54 It was a political theory grounded in Aristotle,
as University of Virginia law professor James P. Holcombe acknowledged
in a speech to the state agricultural fair in Petersburg, Virginia. 5

49. THOMAS R. DEW, REVIEW OF THE DEBATE IN THE VIRGINIA LEGISLATURE OF 1831 AND

1832, at 6-7 (Richmond, T.W. White 1832).
50. ROTH, supra note 3, at 141-65.
51. Id. at 152-56.
52. The conflicts of the two visions of enslaved people appear in THOMAS R.R. COBB, AN

INQUIRY INTO THE LAW OF NEGRO SLAVERY IN THE UNITED STATES OF AMERICA ccxii (Univ. of
Ga. Press 1999) (1858), which portrays enslaved people as improving morally and physically
under the discipline of Southern owners while on the same page discussing the "moral weaknesses
of the native Ebo." See also Holmes, Observations on a Passage, supra note 11, at 193
(expanding on Aristotle's position that "[n]ature has clearly designed some men for freedom and
others for slavery:-and with respect to the latter, slavery is both just and beneficial").

53. See JOHN RANDOLPH TUCKER, ADDRESS OF JOHN RANDOLPH TUCKER, ESQ.: DELIVERED
BEFORE THE PHOENIX AND PHILOMATHEAN SOCIETIES, OF WILLIAM AND MARY COLLEGE 1 1
(Richmond, Chas. H. Wynne 1854) (noting, for example, that "it is possible for the citizens of
each country in the world to be free to the highest degree which its social condition will permit,
and yet the citizen of one will be far less free than those of others . . . . [T]he maximum of liberty
possible in different nations, is very different, as a result of the social elements composing them").

54. See ROTH, supra note 3, at 141-65.
55. James P. Holcombe, Is Slaver Consistent With Natural Law?, 27 S. LITERARY

MESSENGER 401, 401-02 (1858). Holcombe likely drew his philosophical justifications for
slavery espoused in Aristotle's Politics. See ARISTOTLE, POLITICS 1.5.1254b17-18 (Carnes Lord
trans., Univ. of Chi. Press 2d ed. 2013) (c. 384 B.C.E.) (concluding, when considering whether
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Justice Ebenezer Starnes of the Georgia Supreme Court responded to
Stowe and to empirical critiques of slavery, such as Goodell's American
Slave Code in Theory and Practice, by conducting his own empirical
studies of crimes committed by enslaved people and free people of African
descent and by writing a proslavery novel, The Slaveholder Abroad.56

While Starnes's work was a weak rebuttal of the antislavery critiques, it
shows that just as the antislavery novelists and lawyers were responding to
proslavery jurists, the proslavery jurists were responding to those critiques.
Another response came from South Carolina Justice John Belton O'Neall,
whose treatise listed the restrictions that South Carolina law imposed on
owners in abusing their slaves.57 More frequently, judges relegated
decisions regarding the treatment of slaves to the conscience of their
owners, for whatever that was worth.58

Beyond the common law, those writing on political theory emphasized
hierarchy rather than equality. Slavery was part of the natural order, they
argued, in which some labored for others.59 In this way proslavery
Southerners joined their belief that slavery was nearly ubiquitous in human
history and that when slavery ended in the West Indies it led to
demographic and economic disaster for the slave-owning class. 60 It was a
political theory of hierarchy and order that was in keeping with their
understanding of history and contemporary society and their economic best
interest. 61 Together they were debating law on the grounds of empiricism
and sentiment while forming an American jurisprudence concerned with
empiricism, historicism, and debate about the obligations that the rule of
law imposed on government officials and private citizens. 62

Southerners understood the power of appeals to humanity that were
increasingly made by the abolitionists. The Southern proslavery response
changed the image of enslaved Africans. Where once the talk had been of
the virtues of slavery for the slave-owning part of society, such as how it

slavery was contrary to natural law, that "those who are as different from other men as the soul
from the body or man from beast-and they are in this state if their work is the use of the body,
and if this is the best that can come from them-are slaves by nature").

56. STARNES, supra note 10, app. at 465-512.

57. JOHN BELTON O'NEALL, THE NEGRO LAW OF SOUTH CAROLINA 13 (Columbia, John G.
Bowman 1848).

58. See, e.g., H. N. McTyeire, Master and Servant, in DUTIES OF MASTERS TO SERVANTS:

THREE PREMIUM ESSAYS 7, 8 (Charleston, S. Baptist Publ'n Soc'y 1851) (describing the duty a
master owes his slaves as "binding upon the conscience" and equal in weight to the duty a master
would owe any human).

59. Holcombe, supra note 55, at 403-04.
60. COBB, supra note 52, at cxcvi-cc.
61. BLEDSOE, supra note 1, at 263-64. See generally TUCKER, supra note 53.

62. See generally Alfred L. Brophy, When History Mattered, 91 TEXAS L. REV. 601 (2013)
(reviewing DAVID M. RABBAN, LAW'S HISTORY: AMERICAN LEGAL THOUGHT AND THE

TRANSATLANTIC TURN TO HISTORY (2013)) (discussing pre-Civil War origins of American
jurisprudence in the debate over slavery).
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made democracy possible, 63 by the 1850s the proslavery side needed a
response to the growing sense that enslaved people were citizens in waiting
who were being deprived of their rights and humanity. The proslavery
response shifted course somewhat from the imagery of enslaved men as
beasts to enslaved people as docile members of a plantation family.64 Thus,
the response focused on enslaved people as "family" members and at the
same time made the point in increasing amplitude that enslaved people
cannot be citizens.6 5 That was the response in the legal literature of the
proslavery South.

III. The Salience of Judicial Imagery of Enslaved People

There was another response by Southern judges, which raises the
question: How much can Roth's framework help us understand what judges
were doing? Several central questions emerge from her narrative in regard
to the Southern judiciary. First, how much does the imagery tell us about
Southern legal thought? Did judges reflect the changing images of enslaved
people? Did judges contribute anything to the changing imagery? That is,
what does Roth's discussion of the changing ideas about enslaved people
tell us about the judiciary, legal doctrine, and the ways that antislavery
advocates responded to proslavery legal thought? This is a question as we
try to locate law at the center of American history.66 By turning to a series
of doctrines, this section illustrates that judges employed the imagery of
enslaved people (particularly men) as savages at many points; at other
points the imagery was of enslaved people as devious or manipulative. At
other points judges responded, most notably in the Dred Scott v. Sandford67
decision and the cases from 1857 to the beginning of the Civil War in 1861,
to the antislavery image of enslaved men as citizens. Through four areas-
cases where testators tried to free slaves via will, suits brought against
owners or renters for the torts slaves committed, suits for freedom based on
travel in a free state (or emancipation by an owner in a free state), and the
criminal prosecutions of slaves-this section suggests the points of
divergence between the imagery of slaves in popular culture in the

63. See, e.g., Nathaniel Beverley Tucker, A Note to Blackstone's Commentaries, 1 S.
LITERARY MESSENGER 227. 230 (1835); A. P. Upshur, Domestic Slavery, 5 S. LITERARY
MESSENGER 677, 679 (1839).

64. COBB, supra note 52. at ccxvii-ccxix. To be sure, there were also elements of an earlier
defense of slavery that it promoted a spirit of independence among white people, even
nonslaveholders. See id. at xxxix.

65. Id. at ccxvii-ccxix, 316-17.
66. See generally, e.g., G. EDWARD WHITE, 1 LAW IN AMERICAN HISTORY: FROM THE

COLONIAL YEARS THROUGH THE CIVIL WAR (2012).

67. 60 U.S. (19 How.) 393 (1857), superseded by constitutional amendment, U.S. CONST.
amend. XIV.
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proslavery South and the more economically oriented decisions of pro-
slavery jurisprudence.

A. Emancipation via Will

One way of gauging the shifting judicial ideas about enslaved Africans
is to examine cases involving emancipation, for emancipation challenged
the continuing strength of slavery. The cases reveal that judges
increasingly tightened controls over slaves.68 Perhaps the best place to
gauge the shifting ideas is Georgia, where Chief Justice Joseph Henry
Lumpkin decided emancipation cases for nearly fifteen years before the
Civil War. 69 In Vance v. Crawford,70 Lumpkin first upheld a will that
ordered slaves taken outside the state and emancipated." Lumpkin found
such a provision consistent with Georgia's statutes, though he condemned
emancipation as injuring slaves, the Georgia state, and families.72 Lumpkin
concluded that the family was the origin of all societies and that
emancipation injured families; thus, wills providing for emancipation
should not be given favor.73

Over the next dozen years, Lumpkin revisited other emancipation
schemes via will and increasingly criticized them.74 Sometimes slaves were
not freed despite a will ordering them taken outside of the state and freed,
as happened in Adams v. Bass,75 where the testator ordered slaves taken to
Indiana and freed.76 Indiana at that time did not allow this, and so the
slaves reverted to the residuary beneficiaries, the testator's nephews and
nieces.77 Lumpkin rejected a cy pres argument that might have allowed the

68. For instance, Virginia made it increasingly difficult to free slaves via will in the decades
before the Civil War. At the end of the eighteenth century, it upheld a will from 1776 that granted
slaves the choice of freedom if emancipation became legal (which it did in 1782). See Pleasants v.
Pleasants, 6 Va. (2 Call.) 319, 340-43 (1799). By 1858, the Virginia Court of Appeals invalidated
a will that offered slaves the choice of freedom outside the state or continued slavery. Bailey v.
Poindexter, 55 Va. (14 Gratt.) 132 (1858). Such choice was seen as inconsistent with the status of
slavery. Id. at 199-203.

69. See Vance v. Crawford, 4 Ga. 445 (1848).
70. 4 Ga. 445 (1848).
71. Id. at 452, 458 (upholding a will provision that provided for quasi-freedom for a slave

called Ishmael).
72. Id. at 460.
73. Id.
74. Adams v. Bass, 18 Ga. 130, 135-38, 138-39 (1855); Cleland v. Waters, 16 Ga. 496, 500

(1854).
75. 18 Ga. 130 (1855).
76. Id. at 131.
77. Id. at 138. A dissent by Judge Benning argued that the entire will was invalid and that the

testator's intestate heirs, not the residuary beneficiaries who were nephews and nieces, should
inherit. Id. at 147.
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slaves to be taken somewhere other than Indiana, for he thought such
emancipations were bad for the enslaved. 78

This policy of respecting a testator's wishes but not adding to them
continued in Cleland v. Waters.79 In the first of the two Cleland cases, the
court construed a will as providing for freeing the testator's slaves even
though there appeared to be some language missing,80 for apparently the
will had been imperfectly copied from another precedent. 8 1 Here Lumpkin
expressed support for slavery and opposition to emancipation:

Thanks to the blind zealots of the North, for their unwarrantable
interference with this institution. It has roused the public mind to
thorough investigation of the subject. The result is, a settled
conviction that it was wisely ordained by a forecast high as heaven
above man's, for the good of both races, and a calm and fixed

determination to preserve and defend it, at any and all hazards.82

In the second Cleland opinion, Lumpkin gave effect to the testator's
will that allowed slaves to choose between slavery and freedom (as long as
the emancipation took place outside the state), while a dissenting judge
interpreted Georgia statutes to prohibit emancipation in any way.83
Lumpkin, though clearly proslavery, permitted a very mildly antislavery
interpretation of the law, for he was upholding in some ways an antislavery
law.8 4 Lumpkin referred repeatedly to resolutions in the Georgia Senate in
1827 about the hazards of the American Colonization Society.85 He thought
slaves should not be free because this led to insubordination by slaves in the
state. 86 This was a case where a judge's proslavery sentiments were
trumped by a law that was not quite so proslavery:

I am fully persuaded that the best interests of the slave, as well as a
stern public policy, resulting from the whole frame-work of our
social system, imperatively demand that all post mortem
manumission of slaves should be absolutely and entirely prohibited.
Slavery is a cherished institution in Georgia-founded in the Consti-
tution and laws of the United States; in her own Constitution and
laws, and guarded, protected and defended by the whole spirit of her
legislation; approved by her people; intimately interwoven with her

78. Id. at 135-37.
79. 16 Ga. 496 (1854).
80. Id. at 500.
81. Id. at 505.
82. Id. at 514.
83. Cleland v. Waters, 19 Ga. 35, 37, 65 (1855).
84. Id. at 43.
85. Cleland, 19 Ga. at 47-50; Cleland, 16 Ga. at 515-16; WILLIAM C. DAWSON, A

COMPILATION OF THE LAWS OF THE STATE OF GEORGIA 82-84 (1831).

86. Cleland, 19 Ga. at 44.
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present and permanent prosperity. Her interests, her feelings, her

judgment and her conscience-not to say her very existence, alike

conspire to sustain and perpetuate it.87

Lumpkin wanted to restrict the owner's rights to dispose of property
via will. He asked:

[W]hen the owner has kept them as long as he can enjoy them, shall

he, from an ignorance of the scriptural basis upon which the

institution of slavery rests, or from a total disregard to the peace and

welfare of the community which survive him, invoke the aid of the

Courts of this State to carry into execution his false and fatal views

of humanity? Is not every agitation of these cases in our Courts

attended with mischief? Is not every exode of slaves from the
interior to the seaboard, thence to be transported to a land of

freedom, productive of evil? Can any doubt its tendency? Are there

not now in our midst large gangs of slaves who expected

emancipation by the will of their owners, and who believe they have

been unjustly deprived of the boon?88

Lumpkin was finding new bases for limiting emancipation 9 and
followed Mississippi's similar decision from the previous year. 90 He then
explained his own progression from advocate of gradual emancipation to
opponent of emancipation. 91  The trajectory of Lumpkin's thought
paralleled that of the South more generally and of Roth's subjects:

I was once, in common with the great body of my fellow citizens of

the South, the friend and patron of this enterprise. I now regard it as

a failure, if not something worse; as I do every effort that has been

made, for the abolition of negro slavery, at home or abroad. Liberia

was formed of emancipated slaves, many of them partially trained

and prepared for the change, and sent thousands of miles from all

contact with the superior race; and given a home in a country where

their ancestors were natives, and supposed to be suited to their

physical condition. Arrived there, they have been for a number of

years in a state of pupilage to the Colonization Society, in order that
they might learn "to walk alone and by themselves." And at the end

87. Id. at 43.
88. Id. at 43-44.

89. For instance, in American Colonization Society v. Gartrell, 23 Ga. 448 (1857), Lumpkin
concluded that the American Colonization Society did not have the authority in its charter to take
slaves and then free them. It was limited to helping colonize free people. Id. at 450-51.
Therefore, Lumpkin invalidated a devise of slaves to the Society: "[W]hile the Courts might
decline to interfere, to prevent the execution of such a trust, they might consistently and without
involving any absurdity, refuse to intervene, to compel its execution." Id. at 458.

90. Lusk v. Lewis, 32 Miss. 297, 299, 302 (1856) (holding that a bequest "made in secret trust
for emancipation" came "within the prohibition of [Mississippi's] Statute of 1842, and the
bequests must, therefore, be declared illegal and void").

91. Am. Colonization Soc'y, 23 Ga. at 464-65.
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of a half a century what do we see? A few thousand thriftless, lazy
semi-savages, dying of famine, because they will not work! To
inculcate care and industry upon the descendants of Ham, is to
preach to the idle winds. To be the "servant of servants" is the
judicial curse pronounced upon their race. And this Divine decree is
unreversible. ... Under the superior race and nowhere else, do they
attain to the highest degree of civilization; and any experiment,
whether made in the British West India Islands, the coast of Africa,
or elsewhere, will demonstrate that it is a vain thing for fanaticism, a
false philanthropy, or anything else, to fight against the
Almighty. ... Let our women and old men, and persons of weak and
infirm minds, be disabused of the false and unfounded notion that
slavery is sinful, and that they will peril their souls if they do not
disinherit their offspring by emancipating their slaves!92

Lumpkin enforced a mildly antislavery law despite his obvious and growing
proslavery sentiments.

In 1860, the Georgia court faced another permutation that permitted
slaves to choose to go to a free state and be emancipated or to select their
owner in Georgia.93 Justice Lyon found this unacceptable, for it admitted of
a shadow land that was part slave and part free.

No man can create a new species of property unknown to the law.
No man is allowed to introduce nomalies into the ranks under which
the population of the State is ranged and classified by its Constitution
and laws. It is for the master to determine whether to continue to
treat his slaves as property, as chattels, or in the mode prescribed by
law, to manumit them, and thus place them in that class of persons to
which the freed negroes of the State are assigned. Be he can not
impart to his slaves, as such, for any period, the rights of freedmen.
He can not endow, with powers of such import as are claimed for the
slaves; here, persons whose status or condition in legal definition and
intendment exists in the denial to them of any social or civil capacity

whatever. 94

This was part of drawing yet further distinctions between freedom and
slavery. The point here is that the images of enslaved people Lumpkin used
were in distinction to those advanced in Southern popular culture of
enslaved people as child-like family members. Lumpkin, in contrast, saw
enslaved people as rebels in waiting.

92. Id.
93. Curry v. Curry, 30 Ga. 253, 253 (1860).
94. Id. at 261 (quoting Bailey v. Poindexter, 55 Va. (14 Grat.) 132, 197-98 (1858)) (internal

quotation marks omitted).
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B. Tort Suits Against Slave Owners and Renters of Slaves

Justice Ruffin relied on his understanding of slave personality in civil
cases as well. In Heathcock v. Pennington,95 Ruffin wrote of the ordinary
duty of care required of people who rented slaves: "[A] slave, being a moral
and intelligent being, is usually as capable of self preservation as other
persons. Hence, the same constant oversight and control are not requisite
for his preservation, as for that of a lifeless thing, or of an irrational
animal."96 Ruffin, then, absolved an operator of a mine shaft of liability to
his owner for the death of a young slave who was employed there and had,
late at night, fallen into the shaft and died.97 The mine had to keep
operating twenty-four hours a day, and "some one had necessarily to
perform this service at those times":

No one could suppose, that the boy, knowing the place and its
dangers, would incur the risk of stumbling into the shaft by not
keeping wide awake. It was his misfortune to resemble the soldier
sleeping at his post, who pays the penalty by being surprised and put
to death. The event is to be attributed to one of those mischances, to
which all are more or less exposed, and not, in particular, to the want

of care by the defendant. 98

Similarly, in Parham v. Blackwelder,99 Ruffin further explored the
nature of slaves' personalities and the law's need to decouple an owner's
liability from torts committed by her slaves. 100 Parham arose when a slave
owned by Amelia Parham cut wood and carried it away from Elizabeth
Blackwelder's property.10 1 There was no precedent supporting owners'
liability for the intentional torts of their slaves. 0 2 Ruffin found that there
was no liability, given the nature and extent of slavery:

[W]e believe the law does not hold one person answerable for the
wrongs of another person. It would be most dangerous and
unreasonable if it did, as it is impossible for society to subsist
without some persons being in the service of others, and it would put
employers entirely in the power of those who have often, no good

will to them, to ruin them.10 3

95. 33 N.C. (11 Ired.) 640 (1850).
96. Id. at 643.
97. Id. at 646.
98. Id.
99. 30 N.C. (8 Ired.) 446 (1848).
100. Id. at 450.
101. Id. at 446.
102. Id. at 447.
103. Id.
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C. Criminal Prosecutions of Enslaved People and of Slave Owners

Stowe first raised the conflict between humanity and law in The Key to
Uncle Tom's Cabin, in which she used Justice Thomas Ruffin's opinion in
State v. Mann as a central part of her discussion of the law of slavery. 0 4

This conflict motivated her examination of Judge Clayton in Dred: A Tale
of the Great Dismal Swamp.'05 The case arose from the prosecution of John
Mann for assaulting Lydia, a slave whose services he had hired for one
year.' 06 Mann hit Lydia when she committed a small offense, and she ran
away.107 Mann "called upon her to stop"; when she did not, he shot her. 08

A jury convicted him of battery, but Ruffin overturned the conviction.' 09

Justice Ruffin captured the attention of abolitionists with his
extraordinary opinion in Mann because he released the possessor of a slave
from all legal control for harm to her despite his recognition of the
inhumanity of his decision." 0  Ruffin began by lamenting "[t]he
struggle ... in the Judge's own breast between the feelings of the man, and
the duty of the magistrate.""' The opinion presents a mixture of rationales
that together release Mann from liability for abusing a slave who was under
his control." 2  The issue, just as in Judge Clayton's fictional case, was
whether the hirer and possessor of a slave could be indicted for the abuse of
her.

The opinion employed utilitarian and instrumentalist rationales, as well
as ones based on community standards. Ruffin observed that no owner had
ever been held liable for abuse of a slave." 3  Ruffin had to follow the
community's rule of nonliability, for even if he thought differently, "we
could not set our notions in array against the judgment of every body else,
and say that this, or that authority, may be safely lopped off."' '4 In cases
involving slaves, "[t]he end is the profit of the master, his security and the
public safety; the subject, one doomed in his own person, and his posterity,

104. State v. Mann, 13 N.C. (2 Dev. ) 263 (1829); STOWE, supra note 32, at 144-48.
105. STOWE, supra note 39, passim.
106. Mann, 13 N.C. at 263.
107. Id.
108. Id.
109. Id. at 263, 268.
110. Id. at 266 ("The power of the master must be absolute, to render the submission of the

slave perfect. I most freely confess my sense of the harshness of this proposition, I feel it as
deeply as any man can. And as a principle of moral right, every person in his retirement must
repudiate it. But in the actual condition of things, it must be so.").

111. Id. at 264.
112. Id. at 266-67 ("This discipline belongs to the state of slavery. They cannot be disunited,

without abrogating at once the rights of the master, and absolving the slave from his subjection. It
constitutes the curse of slavery to both the bond and free portions of our population.").

113. Id. at 265.
114. Id.
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to live without knowledge, and without the capacity to make any thing his
own, and to toil that another may reap the fruits."'' 5

Slaves, Ruffin acknowledged, would almost certainly perceive their
situation as unjust. 16 "What moral considerations," Ruffin asked rhetori-
cally, "shall be addressed to such a being, to convince him what, it is
impossible but that the most stupid must feel and know can never be
true"?1 7 Here Ruffin adopted a rule because he recognized that slaves
would not accept their position in Southern society unless they were
compelled to by force. Such obedience only arises when the master has
"uncontrolled authority over the body.""1 8 Ruffin's candid statement was
extraordinary for its honesty and for its understanding that slaves would not
abide by the Southerners' moral philosophy, which taught that slaves
should be content with their low place in Southern society.

Ruffin's question also indicates that he recognized the artificial nature
of slavery: however necessary it might have been to society, slavery needed
the support of elaborate human institutions such as law.'19 Even as
Southerners increasingly defended slavery as a natural outgrowth of-and
necessary to-human society, they also emphasized the need for humans to
construct their intellectual and social environment. 20 Ruffin's position that
he must construct a law to teach slaves their proper position in Southern
society, which they would otherwise reject, appears as part of the dominant
Southern philosophy that emphasized the control of nature through law.
The centrality of the utilitarian and instrumentalist impulses appeared again
in the conclusion of the opinion."' Ruffin felt that as long as slavery
existed, it was the "imperative duty of the Judges to recognise the full
dominion of the owner over the slave" unless absolved of that duty by
statute: "[T]his we do upon the ground, that this dominion is essential to the
value of slaves as property, to the security of the master, and the public
tranquility ... ."122 In short, Ruffin considered the rule necessary because it
"most effectually secur[ed] the general protection and comfort of the slaves
themselves." 2 3

Four years after State v. Mann, the North Carolina Supreme Court
revisited the amount of control that owners (or their agents, such as

115. Id. at 266.
116. Id.
117. Id.
118. Id.
119. See id. at 267.
120. See, e.g., Holcombe, supra note 55, at 403-04 (linking the law with "complex and

refined forms [of social existence] which have been developed by Christian civilization").
121. Mann, 13 N.C. at 268.
122. Id.
123. Id.
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overseers) could exercise over slaves in State v. Negro Will.12 4 There, the
court revealed a different conception of the docility that should be expected
of slaves. Will raised the question of an overseer's power over a slave
through the prosecution of a slave who resisted, and ultimately mortally
wounded, an overseer. 2 5 The slave, Will, killed his overseer following a
brief dispute with him. 126 No one questioned that Will had argued with the
overseer and that, in the process of running away, the overseer shot and
wounded him.1 27 Will responded by cutting the overseer on the thigh and
then the arm, which led to his death. 128 The question was whether Will was
guilty of murder or only a less serious charge of manslaughter, for the
overseer had clearly been very aggressive in pursuing Will and had attacked
him in a moment of irrational rage.1 29 Whether Will was guilty of first
degree murder or only manslaughter turned on whether the law recognized
that Will was legitimately (or understandably is probably a better word)
resisting the overseer or whether-as some might suspect-the overseer
could expect absolute and unqualified obedience from Will at all times,
even in the midst of a dispute. 3 0

North Carolina Attorney General John R.J. Daniel, who argued the
case for the state, turned to State v. Mann to show the slaves' obligation of
obedience. "' Daniel maintained that Will had no legal right to resist the
overseer.132 Moreover, if the law recognized Will's reaction to the attack
by the overseer by reducing the severity of Will's crime, such leniency,
Daniel argued, "would beget desires for another, until nothing short of
absolute emancipation would satisfy. It must then be had, or an alternative
the most shocking to humanity would then be resorted to."1 33 There was a
large threat to changing the law and protecting slaves more (or, phrased
differently, subjecting overseers to more court oversight).3 4  Daniel
invoked a common argument about the ubiquity of slavery3 5 and the
dangers of a failure to vigilantly control the enslaved population.1 36

Two important values mixed in Justice William Gaston's Will opinion.
First was the desire to limit violence, particularly violence over slaves.

124. 18 N.C. (1 Dev. & Bat.) 121 (1834).
125. Id. at 163-65.
126. Id. at 164-65.
127. Id. at 164.
128. Id.
129. Id. at 164-65.
130. Id. at 165-66.
131. Id. at 159-63.
132. Id. at 160-61.
133. Id. at 163.
134. Id. at 162-63.
135. Id. at 153-54.
136. Id. at 162-63.
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While he recognized that "unconditional submission" was the "general duty
of the slave," Gaston thought that did not "authorise the master to kill his
slave." 137 From that principle, he found some authority for Will's fleeing
from the overseer and found no authority for the overseer's shooting of
Will.1 3 8 Second was Gaston's recognition of Will's humanity and of the
natural, human response he had to the attack by the overseer. 139 Gaston
concluded in rather remarkable terms that there were insufficient precedents
to hold a slave guilty of homicide in all cases where he kills a person who
has dominion over him.1 40  Will reveals Gaston's concern with the
subordination of everyone-master as well as slave-to the restraints of
law. It also reveals his particular attention to human emotions.

Will also reveals more nuance within the judiciary over the question of
a slave's instinctive, human impulse for self-defense. As Jeannine
DeLombard argued in In the Shadow of the Gallows, the slave who
commits a crime is an important figure for establishing rational, responsible
(because culpable) personhood and thus civic membership.141 This is
different from the irrational, bestial figure of the savage (which, as Mitchell
v. Wells1 42 reveals, reemerges late in the antebellum period in conjunction
with the asylum movement), the controversy over the sixth census, and
abolitionist efforts to place sole responsibility for slavery's crimes on white
slaveholders, leading to narratives of violent black incapacity.1 43

D. The Shifting Law of Emancipation by Travel in a Free State

A third set of cases that deal with the Southern judiciary's images of
enslaved people are suits where enslaved people claimed freedom based on
travel in free states. There had been until the 1850s a fairly consistent
constructional preference in border-state courts in favor of freedom when
enslaved people traveled with their owners in free states. 144  That
constructional preference seems to have been based on a belief, stretching
back to the late eighteenth century, that by voluntarily taking slaves to free
states, their owners acquiesced in freedom. 45

137. Id. at 121, 165.
138. Id. at 166-67.
139. Id. at 167.

140. Id. at 171-72 (quoting Psalm 19 (King James) and WILLIAM SHAKESPEARE, THE
MERCHANT OF VENICE act 3, sc. 1).

141. JEANNINE MARIE DELOMBARD, IN THE SHADOW OF THE GALLOWS: RACE, CRIME, AND

AMERICAN CIVIC IDENTITY 237-38 (2012).

142. 37 Miss. 235, 259 (1859).
143. See DELOMBARD, supra note 141, at 216-22.

144. See LEA VANDERVELDE, REDEMPTION SONGS: SUING FOR FREEDOM BEFORE DRED

SCOTT 205-07 (2014) (discussing the phenomenon of freedom suits in St. Louis courts from 1820
to the Civil War, noting that they were decreasingly successful).

145. See, e.g., Rankin v. Lydia, 9 Ky. (2 A.K. Marsh) 467 (1820).
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The most famous case to endorse proslavery thought and the shift
away from a preference for freedom was the United States Supreme Court's
1857 decision in Dred Scott v. Sandford.146 It dealt with the question of
whether enslaved human beings became free if their owners took them into
free jurisdictions.1 47 Once, that had been the law in Missouri.1 48 Thus, it
came as something of a surprise when the Missouri Supreme Court ruled in
1852 that a slave, Dred Scott, who sued for his freedom with the claim that
his owner had taken him into a free territory, was still a slave.1 49

That set in motion an appeal to the United States Supreme Court,
which gave the Court the opportunity to make formal constitutional law that
had for many years only been the constitutional theorizing of Southern
politicians like South Carolina Senator John C. Calhoun. 50 Chief Justice
Roger B. Taney's majority opinion in Dred Scott did at least two important
things. First, it took away the right of citizenship, effectively silencing
slaves in federal court, by ruling that slaves were not entitled to
citizenship.' 5' Taney constitutionalized the ideas that had been circulating
in proslavery thought for decades when he ruled that people of African
descent were inferior and that they were not entitled to United States
citizenship, which limited their ability to sue in federal court. Taney wrote
that Africans had been seen for decades "as beings of an inferior order, and
altogether unfit to associate with the white race, either in social or political
relations; and so far inferior, that they had no rights which the white man
was bound to respect."5 2 The result of such thinking was, according to
Taney, "that the negro might justly and lawfully be reduced to slavery for
his benefit." 53 Justice John Campbell turned this doctrine into the broad
statement that "[w]herever a master is entitled to go within the United
States, his slave may accompany him." 54  The reality of rights of free
people was different, as today's scholars are beginning to show, especially

146. 60 U.S. (19 How.) 393 (1857), superseded by constitutional amendment, U.S. CONST.
amend. XIV.

147. Id. at 431-32.
148. See, e.g., Julia v. McKinney, 3 Mo. 270, 273-74 (1833) (holding that a slave may

become free if the owner travels into a free state and hires that slave for labor in the free state);
Winny v. Whitesides, 1 Mo. 472, 476 (1824) (holding that a slave owner traveling through a free
territory, with no intention of becoming a resident there, could not be deprived of property in his
slave).

149. Scott v. Emerson, 15 Mo. 576, 586-87 (1852).
150. Alfred L. Brophy, Let Us Go Back and Stand Upon the Constitution: Federal-State

Relations in Scott v. Sandford, 90 COLUM. L. REV. 192, 204-06, 208-11 (1990) (locating Taney's
federalism in the context of Calhoun's Southern theory of state equality).

151. Dred Scott, 60 U.S. at 406.
152. Id. at 407.
153. Id.
154. Id. at 516 (Campbell, J., concurring).
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in border regions like Maryland, 55 but the Supreme Court was trying to
announce a new legal reality that shored up the Southern rhetoric about
African-American inferiority. 156

Second, Taney's opinion also addressed the power of Congress to
legislate for the territories.157  One part of the Missouri Compromise in
1820 prohibited slavery in the United States' territories north of Missouri's
southern border.1 58 If slavery was indeed illegal there, then presumably the
Scott family's time in the territory of Upper Louisiana (what is now
Minnesota) would make it free. But here Taney drew upon the idea,
popularized by Senator John C. Calhoun beginning in the 1830s, that the
Constitution protected slavery and that Congress could do nothing that
discriminated against slavery.' 59 Thus, Congress could not exclude slavery
from the territories.160 In Taney's phrasing, the United States had "the duty
of promoting the interests of the whole people of the Union."161 Congress
could not discriminate against slavery as a form of property, because "no
word can be found in the Constitution which gives Congress a greater
power over slave property" than any other kind of property.1 62 Thus,
Congress could not prohibit slavery in the territories, which took away the
argument that Dred Scott had resided in a free territory.163 In fact, slavery
had been legal in all the United States' territories despite the Missouri
Compromise. 164  Both of Taney's key points-that people of African
descent could not be citizens and that Congress could not take action

155. See, e.g., Martha S. Jones, Hughes v. Jackson: Race and Rights Beyond Dred Scott, 91
N.C. L. REv. 1757, 1774-76 (2013).

156. Taney's opinion fits, too, with Roth's thesis about how proslavery Southerners
responded to the new abolitionist emphasis on slave humanity, such as the print titled "Am I Not a
Man and a Brother?" See ROTH, supra note 3, at 117 fig.4.2. His opinion tried to equate lack of
citizenship with lack of personhood and thus further instill a legal "reality" to match the rhetoric
about African-American inferiority. Jeannine Marie DeLombard, Human Kinds: Slave, in THE
ASHGATE RESEARCH COMPANION TO LAW AND HUMANITIES IN NINETEENTH-CENTURY

AMERICA (Nan Goodman & Simon Stern eds., forthcoming 2016). Similarly, some cases,
especially in the 1850s, denied slaves the right to choose freedom or slavery when their owners'
wills provided that slaves would go free if they left the state. See, e.g., Bailey v. Poindexter, 55
Va. (14 Gratt.) 132, 197 (1858). Where once courts allowed slaves to choose slavery or freedom,
in keeping with their owners' wills, decisions like Bailey took away that right. This parallels Dred
Scott's attempt to make notions of white supremacy and black nonpersonhood a legal reality.

157. Dred Scott, 60 U.S. at 432-52.
158. DON E. FEHRENBACHER, THE DRED SCOTT CASE: ITS SIGNIFICANCE IN AMERICAN LAW

AND POLITICS 137-39 (1978).

159. See id. at 139.
160. Dred Scott, 60 U.S. at 451-52; FEHRENBACHER, supra note 158, at 46-47, 122-23, 134-

39 (discussing Calhoun's ideas regarding the federal government as the "common agent" of
sovereign and equal states, and the implication of those ideas for the protection of slavery).

161. Dred Scott, 60 U.S. at 448.
162. Id. at 452.
163. See id.
164. Id.
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against property in slavery-were key elements of Southern constitutional
thinking. Slaves were incapable of exercising political rights and so should
not have them. And the denial of citizenship silenced enslaved people. It
wrote the Southern belief that enslaved people were inferior and did not
deserve rights into law. Moreover, this denial also wrote into formal
constitutional law the Southern belief that the Constitution recognized
slavery and that the federal government could not act against it. These were
the constitutional principles that went along with the understanding of
history and moral philosophy that Southerners had been building for
decades. The opinion incorporated the substance of Southern thinking
about slavery and federalism. The process by which those ideas were made
popular and introduced to the state courts and then brought to the Supreme
Court is an important one that has been told by many different people.165

IV. The Proslavery Response to African-American Citizenship

Proslavery Southerners employed empiricism and historical arguments
to make the case that slavery was a common condition and that enslaved
people in the Americas, particularly the United States, were incapable of
freedom. In the courts, this position reached its high-water mark in 1857 in
Dred Scott v. Sandford, where the United States Supreme Court decided
that enslaved people were not citizens for purposes of diversity
jurisdiction.1 66  This rested on the historically suspect argument that
enslaved people in the United States had never been entitled to
citizenship.1 67 Dred Scott reflects the Southern idea that slaves must be
denied citizenship; it was an attempt to make a legal reality out of a
response to the increasingly powerful abolitionist argument that humanized
enslaved people. While the abolitionists-black and white-were turning
voters' minds to the belief that people of African descent should be citizens,
the Southern proslavery response was that they had not been and they were
not fit for citizenship. This was a key point of clash.

Dred Scott legitimized the belief that enslaved people were not citizens
and had no citizenship rights. Indeed, Dred Scott should be read as an
attempt to take away citizenship rights at precisely the moment that
antislavery writers were advancing the citizenship rights of enslaved people.
Under this reading, Taney's opinion becomes part of a dialogue that
included-and perhaps was started-by antislavery women writers. Other

165. See, e.g., AUSTIN ALLEN, ORIGINS OF THE DRED SCOTT CASE: JACKSONIAN

JURISPRUDENCE AND THE SUPREME COURT 1837-1857, at 69-97 (2006); FEHRENBACHER, supra
note 158; MARK A. GRABER, DRED SCOTT AND THE PROBLEM OF CONSTITUTIONAL EVIL 126-67
(2006); CHRISTOPHER TOMLINS, FREEDOM BOUND: LAW, LABOR, AND CIVIC IDENTITY IN

COLONIZING ENGLISH AMERICA, 1580-1865, at 509-69 (2010).

166. Dred Scott, 60 U.S. at 427.
167. See, e.g., Jones, supra note 157, at 1761 (arguing that free African-Americans in

Maryland were often considered citizens).
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opinions picked up this theme and extended it between the decision of Dred
Scott in March 1857 and the beginning of Civil War in 1861.168 Dred Scott
was cited numerous times before the Civil War, from treatises like Thomas
Cobb's Inquiry into the Law of Negro Slavery and George Sawyer's
Southern Institutes to cases like the Mississippi High Court of Errors and
Appeals opinion in Mitchell v. Wells169 to justify the deprivation of rights to
enslaved people and to shore up support for the idea that slavery was
constitutionally protected. 170  In taking away citizenship from African-
Americans, Dred Scott and Mitchell responded to the abolitionist rhetoric
on African-American citizenship. Such responses were designed to make a
legal reality out of their belief of the inferiority of people of African
ancestry. The courts were responding to popular culture and to the
abolitionist efforts to make slaves into citizens.

In Mitchell v. Wells, the Mississippi High Court of Errors and Appeals
faced a question about whether a Mississippi resident who took a slave to
Ohio and freed her could leave her property in his will.17' The Mississippi
courts and legislature had for decades struggled to reach an understanding
of just how restrictive the state should be when owners tried to free their
slaves.172  But attitudes were changing in the proslavery direction in
Mississippi, and they came to a focal point in Mitchell v. Wells.

In October 1846, Edward Wells took a slave, Nancy (who also
happened to be his daughter), to Ohio and liberated her according to state
law.1 73 Nancy Wells stayed for nearly two years in Ohio before returning to
Mississippi in 1848, shortly before her father died.1 74  She stayed in
Mississippi for a few more years, but in 1851 moved back to Ohio and
subsequently sought the money left to her in her father's will.175 Edward
Wells's executor refused to recognize Nancy as a free person.1 76 This set
up the question of whether a person who was once a slave in Mississippi
could ever inherit property from a Mississippi resident.1 77 There was no

168. See, e.g., Mitchell v. Wells, 37 Miss. 235, 259 (1859).
169. 37 Miss. 235 (1859).
170. Id.; COBB, supra note 52, at 205-09; GEORGE S. SAWYER, SOUTHERN INSTITUTES 293-

94 (Phila., J.B. Lippincott & Co. 1859); see also Heim v. Bridault, 37 Miss. 209, 222-24 (1859)
(denying emancipation in heavy reliance on Dred Scott); Lemmon v. People, 20 N.Y. 562, 582-
83, 615 (1860) (upholding a New York statute granting emacipation through travel, despite
appellant invoking Dred Scott to the contrary).

171. Mitchell, 37 Miss. at 236-37.
172. See, e.g., Hinds v. Brazealle, 3 Miss. (2 Howard) 837, 841-44 (1838) (denying

emancipation and inheritance to the child of a testator because the child's mother was the
testator's slave).

173. Mitchell, 37 Miss. at 237.
174. Id.
175. Id. at 237-38.
176. Id. at 238.
177. Id. at 238-39.
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question of putting Nancy Wells back in slavery, for at the time of the
lawsuit she lived in Ohio; the only question was whether she could inherit
from her father's estate.' 8

Mitchell's question of whether a former slave who no longer lived in
Mississippi could inherit property in Mississippi might seem like an
inconsequential matter. Few people would be taken outside the state and
freed, and even fewer would be devised property by the will of a
Mississippi resident.' 7 9 However, for Justice William L. Harris this became
a vehicle for a lengthy opinion that brought together policy arguments about
"the security of our institutions and the safety of the people."1 80 Harris saw
the case as promoting emancipation and as potentially recognizing the Ohio
emancipation, which he considered inconsistent with Mississippi law.' 8'
Harris framed the case as a test of comity, the respect that one state (or
nation) gives to the laws (or judicial decisions) of another. 8 2 This became
a conflict between Ohio's act of emancipation and Mississippi law. The
issue was whether Mississippi should recognize Ohio's act and allow one of
its former slaves to receive property.1 83  Harris believed Nancy Wells
should not inherit.18 4

Harris constructed the Mitchell opinion around the idea that
Mississippi would not allow slaves to be taken outside the state and freed.18 5

Once a slave in Mississippi, always a slave. Harris's lengthy and zealously
proslavery opinion is remarkable for the breadth of proslavery judicial
arguments just before secession. It is also revealing for how much Thomas
Cobb's An Inquiry into the Law of Negro Slavery, which was published the
year before Mitchell v. Wells, helped promote proslavery arguments. 8 6

Harris seems to have drawn upon Cobb in many ways. For instance, Harris
asked rhetorically how courts might determine what is in the public's
interest:

[A]re we to be guided by the nature and character of our institutions;
our Constitution and form of government; their nature, character, and
whole history; the manners, customs, and habits of our people; our
climate, soil, and productions; the resolutions and public acts of her

178. Id.
179. See Charles S. Sydnor, The Free Negro in Mississippi Before the Civil War, 32 AM.

HIsT. REV. 769, 772-79 (1927).
180. Mitchell, 37 Miss. at 238.
181. Id. at 238-39.
182. Id. at 262-64.
183. Id. at 263-64.
184. Id. at 264.
185. Id. at 263.
186. See COBB, supra note 52.
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conventions and general assemblies, as sources of evidence
indicating public policy?18 7

The answer, as with Cobb, was that history, manners, customs, and
habits were all important. They both pointed toward slavery and against
recognizing Ohio's actions.1 88

Harris reasoned based on his reading of history and of Mississippi's
constitutional history and statutes that the policy of the state was to restrict
emancipation of slaves. 189 He looked back to the framing of the federal
constitution to support his belief that the African race was in an

inferior, subordinate, subjugated condition .... They were so
regarded then by all the States united, and because thus incapable of
freedom or of self-government, and unfit by their nature and
constitution to become citizens and equal associates with the white
race in this family of States, they were rejected, and treated and
acknowledged in the Constitution as slaves.190

Mississippi came into the United States on the principle of white
supremacy. It was "to be associated on terms of political equality, comity,
or courtesy with the white race, who alone by that compact had a right to be
thus associated."1 91 Mississippi

came into the Union with this institution, not only sanctioned,
provided for, and protected by her own Constitution, by the direct act
and recognition of the other States of the Union, and by the express
provisions of that same Constitution which had originally excluded
the African race from the privileges of citizenship, but with a right to
full protection, under that instrument, both for the enjoyment of her
property in slaves, and against the degradation of political
companionship, association, and equality with them in the future.192

Slavery was a matter of economics and society. It was, indeed, the
foundation of the state. For Mississippi's "climate, soil, and productions,
and the pursuits of her people, their habits, manners, and opinions,
all . . . require slave labor." 93 Many legislators in Mississippi in the 1830s
were concerned with prohibiting the importation of slaves into the state
because they feared (so Harris wrote) that border states would sell their

187. Mitchell, 37 Miss. at 251.
188. Id. at 251-52; COBB, supra note 52, at ccvix-ccxxi.
189. Mitchell, 37 Miss. at 252.
190. Id.
191. Id. (emphasis omitted).
192. Id. (emphasis omitted).
193. Id.
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slaves to Mississippi and then, once they had lowered their slave
population, would also turn against slavery.1 94

In addition to the federal Constitution, the Mississippi Constitution,
and statutes that together established the policy in favor of slavery in
Mississippi, Harris turned to Thomas Cobb's An Inquiry into the Law of
Negro Slavery for the argument that slavery was consistent with natural
law, so that wherever the slave went a law of slavery went with him. 195

Despite some suggestions that slavery ended when a slave traveled to a
jurisdiction where there was no positive law of slavery, because of the
comity owed towards the slave's home state, slavery continued.1 96 That is,
while a slave visited a place where there was no law of slavery, the
municipal law of the slave's home continued in force in the new state. 197
This was one of Cobb's most creative and controversial arguments. 98

Harris also cited Cobb's Inquiry to show that comity did not require
Mississippi to give effect to an attempted emancipation in Ohio. 99 For
comity required mutual respect and mutual interest, and there was little of
either between Mississippi and Ohio at that point:

The State of Ohio, forgetful of her constitutional obligations to the
whole race, and afflicted with a negro-mania, which inclines her to
descend, rather than elevate herself in the scale of humanity, chooses
to take to her embrace, as citizens, the neglected race, who by
common consent of the States united, were regarded, at the
formation of our government, as an inferior caste, incapable of the
blessings of free government, and occupying, in the order of nature,
an intermediate state between the irrational animal and the white

200man.

In Harris's mind, it was not that Mississippi failed to grant comity to
Ohio's emancipation action, but that Ohio was trying to undermine

194. Id. at 253-54. See also An Act in Relation to Slaves, Free Negroes and Mullatoes,
REVISED CODE OF THE STATUTE LAWS OF THE STATE OF MISSISSIPPI 234 (Jackson, E. Barksdale
1857).

195. Mitchell, 37 Miss. at 258-61.
196. For Cobb's treatment of the comity theory in the context of slaves traveling to slavery-

free jurisdictions, see COBB, supra note 52, at 198-229, especially 215.
197. Mitchell, 37 Miss. at 260-61 (citing COBB, supra note 52).
198. It was both creative and controversial because it suggested that wherever a slave went a

positive law of slavery went with her, like a penumbra of slavery. Compare id. (adopting Cobb's
view that a slave's status in Mississippi remains unchanged in a free state and the slave's home-
state law must still be followed), with Stephenson v. Harrison, 40 Tenn. (3 Head) 728, 732-33
(1859) (rejecting Cobb's view that as long as slaves are property they have no standing in any
court).

199. Mitchell, 37 Miss. at 262.
200. Id. at 262-63.
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Mississippi, for Ohio's actions threatened the stability of slavery in
Mississippi. 201

The most outlandish part of the opinion was a query at the end
regarding whether Mississippi would be expected to grant comity to Ohio if
it granted citizenship rights to orangutans. 202

[A]re we to be told that "comity" will require of the States not thus
demented, to forget their own policy and self-respect, and lower their
own citizens and institutions in the scale of being, to meet the
necessities of the mongrel race thus attempted to be introduced into
the family of sisters in this confederacy? 203

Harris revealed a robust defense of slavery in Mississippi and a disdain
for the ideas of freedom in Ohio. Certainly Harris had those views
independent of Cobb's An Inquiry into the Law of Negro Slavery, but Cobb
helped give shape and legitimacy to the resistance to Ohio's emancipation.
The ideas developed by Southern academics worked in conjunction with
those of Southern politicians and jurists. Harris' Mitchell v. Wells opinion
reflects the anger and the entitlement felt by Southern jurists and the slave-
owning class. His opinion illustrates well the centrality of constitutional
rights to slavery and property and the ideas of white supremacy that helped
steer the South towards secession.

V. Who Were the Agents of Reform? Causation in Gender and Race in
Antebellum Popular Culture

So far I have suggested how the framework that Roth develops of
images of enslaved people in popular culture correlates with and helps us
understand the reaction of the Southern judiciary. Southern judges reacted
to the image of the enslaved person as a threat by allowing owners
substantial control over them.204 Then, as the popular image shifted and
began to recognize the humanity of enslaved men, judges again shifted their
approach to deny them citizenship and to make emancipation more
difficult. 205 As Southerners shifted from a sense that there should be a
gradual termination of slavery to an expansion of it, the judiciary followed
suit. The judiciary likely contributed to that evolution in addition to
drawing from it.

And therein lies a complex question that must be asked of Roth's
framework. There is no doubt that antebellum popular culture and judicial

201. Id. at 263.
202. Id. at 264.
203. Id. Perhaps Justice Harris took the example of an orangutan from Cobb's discussion of

similarities between Africans and monkeys. See COBB, supra note 52, at 25.
204. See State v. Mann, 13 N.C. 263, 2 Dev. 167 (1829).
205. See generally Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857), superseded by

constitutional amendment, U.S. CONST. amend. XIV.
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culture overlapped; indeed, the depictions of African-Americans by
Northern and Southern writers and Southern jurists are highly correlated.
But how much of what she writes about provided an impulse to change?
Did the popular culture that she so thoroughly reconstructs just correlate
with the antislavery triumph on public ideas about African-American
citizenship and the South's move towards war? Or did it actually help
change the attitudes and ideas of American voters in the Civil War era?
Such ideas about preparation for citizenship continued to have salience for
generations and continued to be used to justify the deprivation of African-
American voting rights-as Atticus Finch's character in Go Set a
Watchman reveals. Set in the 1950s, Finch denies that African-Americans
are ready for citizenship.206 "What would happen if all the Negroes in the
South were suddenly given full civil rights?," Atticus asks his daughter Jean
Louise. "I'll tell you. There'd be another Reconstruction. Would you want
your state governments run by people who don't know how to run 'em?"207

It is easy to see how images of citizenship matter and how the people Roth
writes about should be viewed as heroes.

Such questions of causation are important and controversial at the
same time. A central question of Gender and Race in Antebellum Popular
Culture is: To what extent did the antislavery writers create a new culture
that led to the emancipation of enslaved people? That is, how much did the
antislavery culture bearers prepare the way for emancipation? 208 There is a
parallel question for the South: to what extent did proslavery writers and
jurists prepare the way for secession? A key question about Roth's thesis is
how much the independent variable of antislavery fictional literature
produced by white women contributed to the multiple-regression equation
that explains the huge change in our nation's attitudes towards enslaved
people (and men in particular).

I have two questions about the paths of causation. First, how much did
the Northern critique lead to a Southern reaction? Second, how much did
Northern antislavery women clear the path for African-American
citizenship? As to the first question, the divergence between the judiciary
and popular culture at certain points raises an additional question about
causation. Where, for instance, the Southern sentimental literature depicted
slaves as part of a plantation family, Southern legal opinions left slaves
subject to the violent whims of their owners and even denied literal family
members the right to inherit from their fathers.

206. HARPER LEE, Go SET A WATCHMAN 246 (2015).

207. Id.
208. For an example of the numerous other works that highlight antislavery fiction's criticism

of proslavery law and raise a similar question about its causative effect, see generally JEANNINE
MARIE DELOMBARD, SLAVERY ON TRIAL: LAW, ABOLITIONISM, AND PRINT CULTURE (2007).
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By looking at the Southern judiciary and its points of divergence from
popular culture, it is possible to make some preliminary estimates of the
relative importance of judicial culture, with its emphasis on economic
analysis and historical and demographic data, to Southern proslavery
thought. Focusing on Southern legal thought and its appearance in the
discussion of secession reveals that the images Roth finds in Southern
popular culture were extremely salient in Southern politics and law. It also
reveals that the secession movement departed in some significant ways
from the paternalistic myth of the plantation South; hard-nosed Southern
politicians and jurists turned to economic analysis as they moved toward
secession. The speeches supporting secession by leading jurists like
Thomas R.R. Cobb, 209 William L. Harris,210 and William L. Benning,21' as
well as leading academics like James Holcombe,2 1 2 had a similar economic

focus. As the North was turning toward images of African-Americans as
citizens and embracing the image of a broader democracy, Southerners
were moving in a very different direction, towards a republic based on
white supremacy. As each side moved in different directions, the Civil War
was an understandable result.

I also want to suggest that there were other impulses to the evolution
of support for African-American citizenship than the white, female
abolitionists at the center of this story, and that there were other opponents
than the Southern writers who opposed them. While I believe that Roth has
done very important work in introducing women actors into the legal debate
and that those terms of debate traversed empiricism, historicism, questions
about obedience to law, and the role of citizenship in constitutional culture,
we should not forget that they were joined in important ways by African-
American writers and actors. 213 And even beyond the formulators of
popular culture, there were important economic and political motives to the

209. Thomas R.R. Cobb, Secessionist Speech (Nov. 12, 1860), reprinted in SECESSION
DEBATED: GEORGIA'S SHOWDOWN IN 1860, at 5-30 (William M. Freehling & Craig M. Simpson
eds., 1992).

210. ADDRESS OF HON. W. L. HARRIS, COMMISSIONER FROM THE STATE OF MISSISSIPPI,
DELIVERED BEFORE THE GENERAL ASSEMBLY OF THE STATE OF GEORGIA ON MONDAY,
DEC. 17TH, 1860 (Milledgeville, Ga., 1860).

211. Henry L. Benning, Secessionist Speech (Nov. 19, 1860), reprinted in SECESSION
DEBATED, supra note 209, at 115-44.

212. 2 PROCEEDINGS OF THE VIRGINIA STATE CONVENTION OF 1861, at 75 (George H. Reese

ed., 1965).

213. See generally ERICA ARMSTRONG DUNBAR, A FRAGILE FREEDOM: AFRICAN AMERICAN

WOMEN AND EMANCIPATION IN THE ANTEBELLUM CITY (2008); LESLIE M. HARRIS, IN THE

SHADOW OF SLAVERY: AFRICAN AMERICANS IN NEW YORK CITY, 1626-1863 (2003); BENJAMIN

QUARLES, BLACK ABOLITIONISTS (1969). African-American people were more than an image;
they were living people. White abolitionists like William Lloyd Garrison and Roth's subjects
were in conversation with black people and moved toward immediatism because of African-
Americans' demands for the same.
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rising opposition to slavery.214 The multiple-regression equation that
explains changes in law and in legal theory has many variables.

Roth establishes a framework for the shifting ideas about slavery and
antislavery from the 1820s through the Civil War that helps legal historians
understand three things. First, Southern judges and lawyers were shifting
their rhetoric (and in some minor ways, doctrine) in conjunction with
changing images of enslaved people; second, many responded to the
Southern legal thought, and Southern legal thinkers responded to the
abolitionist critique of them; and third, Southern legal thought had a strong
correlation with secession rhetoric. All three points contribute to a
sophisticated picture of the multiple connections between legal thought,
public thought, and fundamental issues of citizenship and slavery.

What is clear is that the arguments central to post-Civil War legal
thought-historicism and empiricism, and, for some, a skepticism of rules
based on long-term practices-all found expression in a deep and
sophisticated jurisprudence before the Civil War. Often that work was
written by antislavery women. We are still going to need to debate how and
whether those ideas impelled our nation towards the Civil War and then
freedom. Clearly, Roth has opened important speculation on what caused
legal and constitutional ideas to shift. She has opened up new intellectual
terrain and populated it with people who we did not previously realize had
engaged in debate on legal and constitutional issues. Roth's book marks the
emergence of a sophisticated model of how cultural and legal concepts
interacted as our country moved towards the Civil War and, ultimately,
freedom.

214. John Ashworth, Capitalism, Class, and Antislavery, in THE ANTISLAVERY DEBATE:
CAPITALISM AND ABOLITIONISM AS A PROBLEM IN HISTORICAL INTERPRETATION 263 (Thomas
Bender ed., 1992).
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Introduction

When the Congressional Research Service authored its centennial
edition of constitutional analysis and interpretation, it called Section Two of
the Fourteenth Amendment a "historical curiosity."' What makes Section
Two most curious, however, is not its historical insignificance but its over-
looked contemporary value. Properly understood, Section Two remains an
important tool to enhance voting rights in the United States. When read in
light of current federal law, Section Two may make the ministerial Census
Bureau one of the most powerful guardians of voting rights within the federal
government.

* Thank you to Professor Patrick Woolley, who guided me in turning a crazy idea into this
Note. Also thanks to the Texas Law Review staff for ensuring this Note would be in the best shape
possible for publication (a special shoutout is deserved for those Editorial Board members who
spent lots of one-on-one time with my work: Ian Petersen, David Springer, Casey Mathews, and
Kate Marcom). Finally, thank you to Professor Joey Fishkin and Mimi Marziani, who helped foster
my love for elections through the structure of law. Voting is how we run this country, and it deserves
more attention.

1. CONG. RESEARCH SERVE , THE CONSTITUTION OF THE UNITED STATES OF AMERICA:
ANALYSIS AND INTERPRETATION, S. Doc. No. 112-9, at 2191 (2d Sess. 2013).
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Section Two sets forth a standard for congressional apportionment and
penalizes states that disenfranchise certain citizens. States that deny or
abridge the right to vote of enough citizens should lose apportioned congres-
sional seats:

Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole number of
persons in each State, excluding Indians not taxed. But when the right
to vote at any election for the choice of electors for President and Vice
President of the United States, Representatives in Congress, the
Executive and Judicial officers of a State, or the members of the
Legislature thereof, is denied to any of the male inhabitants of such
State, being twenty-one years of age, and citizens of the United States,
or in any way abridged, except for participation in rebellion, or other
crime, the basis of representation therein shall be reduced in the
proportion which the number of such male citizens shall bear to the
whole number of male citizens twenty-one years of age in such State.2

Put simply, states that deny or abridge the right to vote of any voting-
age citizens-for any reason other than the citizens' rebellion or crimes-
shall have their bases for apportionment reduced according to the percentage
of such citizens whose right to vote has not been burdened.3

But the penalty has never been imposed. The rare attempts to carry out
the new apportionment standards were rebuffed;4 Congress and the courts
continuously fail to act.5 Yet the penalty would have serious consequences
if enforced. A state would not only lose representation in Congress but would

2. U.S. CONST. amend. XIV, 2.
3. It is important to realize that the Nineteenth Amendment and Twenty-Sixth Amendment

affect the terms of Section Two. As the Supreme Court has noted, the Nineteenth Amendment
(which made it illegal to disenfranchise voters on the basis of sex) "applies to men and women alike
and by its own force supersedes inconsistent measures, whether federal or state." Breedlove v.
Suttles, 302 U.S. 277, 283 (1937) (emphasis added). This principle ought to be applied to any
Constitutional provisions that existed at the time of the Nineteenth Amendment, such as Section
Two. Thus, the penalty should exist when the right to vote is denied or abridged for any citizen, not
just males. See George David Zuckerman, A Consideration of the History and Present Status of
Section 2 of the Fourteenth Amendment, 30 FORDHAM L. REV. 93, 122 (1961) (making the same
point). That same logic extends to the Twenty-Sixth Amendment, amending Section Two's
"twenty-one years of age" phrase to "eighteen years of age." U.S. CONST. amend. XXVI; U.S.
CONST. amend. XIV, 2.

4. CONG. RESEARCH SERV., supra note 1, at 2191.
5. For a general discussion of Congressional attempts of Section Two enforcement, see MARGO

J. ANDERSON, THE AMERICAN CENSUS: A SOCIAL HISTORY 81-82, 151-52 (1988); and
Zuckerman, supra note 3, at 107-24. And for a discussion about how "courts have tended to shy
away from any attempt to invoke Section 2," see Mark R. Killenbeck & Steve Sheppard, Another
Such Victory? Term Limits, Section 2 of the Fourteenth Amendment, and the Right to
Representation, 45 HASTINGS L.J. 1121, 1185-90 (1994).
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lose electoral votes for President.6 With a punishment so severe, Section Two
should be the opposite of a curiosity.

Voting rights activists typically rely on other constitutional and statutory
provisions to protect the right to vote, but observers recently began worry-
ing about a conservative Supreme Court's impact on this strategy.7 And in
Shelby County v. Holder,8 the Court rendered inoperative a major mechanism
of the Voting Rights Act,9 causing scholars to explore other potential protec-
tions to the right to vote.10 The practical impact was clear: jurisdictions began
restricting access to the ballot in ways that the Voting Rights Act previously
prevented" and the legal space to improve voting rights became much more
limited than it once was.' 2 In light of recent events, this Note reiterates the
crucial role that Section Two can properly play in protecting voting rights.

This Note is hardly the first to argue for Section Two's enforcement, but
academic arguments for its broad implementation were largely constrained
to the Civil Rights Era of the 1960s.1 3 This Note builds on the work of

6. The number of presidential electors each state receives is equal to the states' number of
congresspersons. U.S. CONST. art. II; see also Arthur Earl Bonfield, The Right to Vote and Judicial
Enforcement of Section Two of the Fourteenth Amendment, 46 CORNELL L.Q. 108, 120 (1960)
(discussing the electoral vote consequences).

7. See, e.g., Richard L. Hasen, No Exit? The Roberts Court and the Future of Election Law, 57
S.C. L. REV. 669, 672 (2006) (predicting that the Roberts Court "could see deregulation of campaign
financing and a limitation of congressional power to impose national solutions to minority voting
rights problems").

8. 133 S. Ct. 2612 (2013).
9. Id. at 2630-31 (striking down 4(b) of the Voting Rights Act, which triggered a requirement

of preclearance when certain states sought to implement new voting restrictions).
10. See, e.g., Samuel Issacharoff, Beyond the Discrimination Model on Voting, 127 HARV. L.

REV. 95, 95-100 (2013) (proposing a new theory of voting rights protection).
11. See Tomas Lopez, 'Shelby County': One Year Later, BRENNAN CTR. FOR JUST. (June 24,

2014), http://www.brennancenter.org/analysis/shelby-county-one-year-later [http://perma.cc/
V7AU-CUZT] (highlighting the efforts to restrict voting rights in the year immediately after Shelby
County).

12. See id. (arguing that after Shelby County and its striking of the preclearance requirement,
challenging discriminatory laws is less feasible and assessing changes in voting rights will prove
much more difficult).

13. For the arguments for general Section Two enforcement, which were made primarily during
the 1960s' Civil Rights Movement, see generally Bonfield, supra note 6; Ben Margolis, Judicial
Enforcement of Section 2 of the Fourteenth Amendment, 23 LAw TRANSITION 128 (1963);
Zuckerman, supra note 3; and Eugene Sidney Bayer, Note, The Apportionment Section of the
Fourteenth Amendment: A Neglected Weapon for Defense of the Voting Rights of Southern Negroes,
16 W. RES. L. REV. 965 (1965). Most recent academic analysis relates not to the penalty for
disenfranchisement itself but to the section's tacit authorization of the disenfranchisement of
convicted criminals. See, e.g., Gabriel J. Chin, Reconstruction, Felon Disenfranchisement, and the
Right to Vote: Did the Fifteenth Amendment Repeal Section 2 of the Fourteenth Amendment?, 92
GEO. L.J. 259, 259-64 (2004) (arguing that Section Two should be viewed as repealed and thus
cannot justify felon disenfranchisement); Pamela S. Karlan, Convictions and Doubts: Retribution,
Representation, and the Debate over Felon Disenfranchisement, 56 STAN. L. REV. 1147, 1153-54
(2004) (discussing felon disenfranchisement and Section Two). A few modern authors, however,
have examined the penalty more directly. See generally Killenbeck & Sheppard, supra note 5, at
1208-14 (arguing that term limits could be seen as a Section Two abridgment for which to invoke



Texas Law Review

predecessors-particularly George Zuckerman, who examined Section
Two's history and concluded that the Census Bureau was best positioned to
enforce it and discourage the denial of voting rights.'4 Zuckerman's conclu-
sions are still persuasive, but this Note necessarily reexamines the value of
Section Two in light of a modern elections landscape that lacks literacy tests,
direct poll taxes, or similarly high voting burdens.1 5 Further, the Secretary
of Commerce (through the Census Bureau) and the President actually have
the authority and duty to enforce Section Two, so Zuckerman's policy
proposals can be initiated today.1 6 The census is often seen as integral to
protecting voting rights in redistricting,'7 but current law makes the census
just as consequential in protecting access to the ballot. Once the federal
government apportions congressional representation as the Constitution
actually directs, it will deter states from disenfranchising voters in a way not
previously accomplished.

This Note proceeds as follows. First, it reviews Section Two's history
to ascertain its meaning. Although the legislative history about Section Two
is scant, some general conclusions can be drawn about the meaning of the
clause. According to the Section, states' basis of apportionment should be
reduced by a proportion of voting-age citizens whose right to vote is denied
or abridged for any reason other than that of a rebellion or crime, compared
to the state's total voting-age citizen population.

Part II embarks on a detailed analysis of Section Two's meaning in the
context of other legal voting protections. It compares and contrasts Section
Two enforcement with current laws and other proposals to further protect
voting rights, concluding that Section Two's enforcement would protect
voting rights in a way that is both more limited and expansive than current
models.

the penalty); Michael T. Morley, Remedial Equilibration and the Right to Vote Under Section 2 of
the Fourteenth Amendment, 2015 U. CHI. LEGAL F. (forthcoming 2015) (arguing that Section Two's
penalty, due to its severity, limits the constitutional meaning of the right to vote); Franita Tolson,
The Constitutional Structure of Voting Rights Enforcement, 89 WASH. L. REV. 379 (2014)
[hereinafter Tolson, Constitutional Structure] (arguing that Section Two should affect interpre-
tations on the limits of Congressional authority to enforce voting rights by creating a "baseline for
voting rights remedies"); Franita Tolson, What is Abridgment?: A Critique of Two Section Twos, 67
ALA. L. REV. (forthcoming 2015) (arguing that the baseline of Section Two justifies Section Two
of the Voting Rights Act as constitutionally valid); Katherine Shaw, Comment, Invoking the
Penalty: How Florida's Felon Disenfranchisement Law Violates the Constitutional Requirement of
Population Equality in Congressional Representation, and What To Do About It, 100 NW. U. L.
REV. 1439 (2006) (arguing for the penalty to be imposed on Florida, specifically, based on felon
disenfranchisement that was too broad).

14. Zuckerman, supra note 3, at 131.
15. See id. at 128-29 (discussing vote denials and abridgments in the 1960s).
16. Compare id. at 131-35 (suggesting that the Census Bureau help enforce Section Two), with

infra Part III (arguing that the Census Bureau already has that authority).
17. See, e.g., Nathaniel Persily, The Law of the Census: How to Count, What to Count, Whom

to Count, and Where to Count Them, 32 CARDOZO L. REV. 755, 755 (2011) ("[R]ecent
developments in voting rights law ... have raised the legal stakes for this census.").
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Finally, Part III illustrates the Secretary of Commerce's authority and
obligation to enforce Section Two. And if the Secretary fails to act as re-
quired by law, it should be forced by lawsuit before the 2020 Census.

I. Congress and Section Two's Meaning

Section Two's apportionment mechanism would look much simpler if
it merely stated that states' apportionment for the United States House of
Representatives would be lowered based on the proportion of people whose
right to vote is abridged or denied. That is what the Section, if enforced,
would do. But that is not what it says. Instead, almost a full paragraph of
text lays out that basic idea, with minor tweaks. And without any direct inter-
pretive guidance from the Supreme Court,1 8 any discussion about Section
Two's implementation must begin by examining the legislative history of this
paragraph's enactment and Congress's contemporary understanding of the
clause.

A. A Law for Congressional Apportionment

Penalties are often viewed as individual punishments against bad actors,
so some have understandably read Section Two as a penalty to be imposed
against single states on a case-by-case basis. 19 But Section Two was always
about nationwide congressional apportionment.

From the moment any legislation looking like the second section of the
Fourteenth Amendment emerged, everyone knew that Congress and its
Republican majority sought a solution to one special problem: the political

18. Although the Supreme Court has not interpreted Section Two's penalty itself, it has
referenced Section Two a few times. The Supreme Court first utilized Section Two in a broader
analysis of a Fourteenth Amendment challenge, but the Court concluded only that the right to vote
protected by the Section did not include a right to vote for every presidential elector in at-large
elections (as opposed to a single presidential elector elected per each congressional district).
McPherson v. Blacker, 146 U.S. 1, 24-25, 38-39 (1892). Another significant Supreme Court
analysis of Section Two came in a dissent, when Justice Harlan objected to the Court's application
of the Equal Protection Clause to voting rights based on the idea that Section Two was intended as
the Fourteenth Amendment's only effect on voting rights. Reynolds v. Sims, 377 U.S. 533, 593-
94 (1964) (Harlan, J., dissenting). The majority did not address Justice Harlan's claims in Reynolds,
but Justice Harlan's historical interpretation has since been discredited. See generally William W.
Van Alstyne, The Fourteenth Amendment, the "Right " to Vote, and the Understanding of the Thirty-
Ninth Congress, 1965 SUP. CT. REV. 33 (reviewing Section Two's history in comparison with
Justice Harlan's claims). Only one major analysis of Section Two came in a modern majority opin-
ion, but it was also used to interpret the Fourteenth Amendment at large rather than Section Two
itself. By adopting a moderate approach inspired by Justice Harlan's extreme view, the Court deter-
mined that Section Two's implicit sanction to disenfranchise criminals meant that such a practice
was allowed by the Fourteenth Amendment, despite the Equal Protection Clause. Richardson v.
Ramirez, 418 U.S. 24, 54-55 (1974).

19. See, e.g., Saunders v. Wilkins, 152 F.2d 235, 236 (1945) (attempting to impose Section Two
only upon Virginia); Morley, supra note 13 (contemplating Section Two as a remedy against
individual states for voting rights violations).
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effects that freeing slaves would have on congressional representation.2' The
Three-Fifths Compromise had diminished the count of the African-American
population for apportionment purposes before the Civil War, but fully count-
ing African-Americans without granting them suffrage would give white
Southerners greater power despite their defeat.21 Specifically, the South
would have gained about fifteen new seats in the House of Representatives
after the passage of the Thirteenth Amendment. 22 And without the votes of
freedmen in those states, Republicans believed that this representation
change would give Democrats a strong chance of immediately winning the
House and even competing for the presidency. 23 To avoid this result, con-
gressional Republicans fought to reduce Southern States' representation if
the freed slaves were not allowed to vote.24

Understanding that Section Two is primarily about national apportion-
ment rather than individual penalties is important in determining how its
enforcement would look today. Some states would receive different amounts
of congressional seats under Section Two, as many interested parties realized
during the Amendment's drafting.25 The drafters even understood that other
apportionment mechanisms, such as the census, would be necessary for
Section Two's implementation. 26 Political and practical problems originally
derailed Section Two's enforcement after its ratification, 27 but that does not
mean that Congress meant for it to be anything other than a new, robust rule
for the entire congressional apportionment. Changing the regular apportion-
ment is the only means to honor Section Two's true purpose.

20. See HORACE EDGAR FLACK, THE ADOPTION OF THE FOURTEENTH AMENDMENT 98-99
(William S. Hein & Co., Inc. 2003) (1908) ("It was somewhat freely admitted in the debates that ...
[the Republicans' chief goal in proposing enfranchisement was] to keep the control of the
government in the hands of the Republican party.").

21. Compare U.S. CONST. art. I, 2, cl. 3 (creating the Three-Fifths Compromise for counting
slaves), with U.S. CONST. amend. XIII (abolishing slavery, thereby rendering the Compromise
irrelevant).

22. ANDERSON, supra note 5, at 72.
23. Id.
24. Id. at 74-75.
25. See, e.g., CONG. GLOBE, 39th Cong., 1st Sess. 357 (1866) (statement of Mr. Conkling)

(showing a table guessing at the representation of different states under different proposals); id. at
2942-44 (statements of Mr. Doolittle) (explaining how his proposal would affect the representation
of different states and regions); JOSEPH B. JAMES, THE FRAMING OF THE FOURTEENTH

AMENDMENT 23 (1956) (explaining that the Chicago Tribune had in 1865 published a state-by-state
report of the potential changes of representation under a proposal to apportion representation based
upon voting population).

26. See ANDERSON, supra note 5, at 73 ("All parties [to the drafting of the Fourteenth
Amendment] agreed that the census would be needed to implement whatever constitutional changes
were made."). In fact, some amendment proposals even referenced the census directly. E.g., CONG.
GLOBE, 39th Cong., 1st Sess. 10 (1865) (proposal of Mr. Stevens) ("A true census of the legal voters
shall be taken at the same time with the regular census.").

27. See ANDERSON, supra note 5, at 75-82 (exploring the initial attempts to enforce Section
Two and why they failed).
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B. The New Political Compromise

The Three-Fifths Compromise was replaced with a new compromise-
this time between separate factions within the Republican Party that con-
trolled Congress. 28 Any complete analysis of congressional intent must take
congressional compromises into account, 29 so this section examines the
Republican Party's factions that opposed different apportionment proposals
to see how their motives are reflected in the final Fourteenth Amendment.
Although some states sought to protect their nonracial voter disenfran-
chisements (such as the disenfranchisement of aliens), one faction's influence
on Section Two stands out: the Radical Republicans' insistence that Section
Two apply to all voting burdens, not just racially motivated ones.

The first proposed apportionment bills in the Thirty-ninth Congress all
would simply have changed the basis of apportionment from the number of
persons in each state to the number of legal voters.30 This drastic change
might have become law if not for its negative effect on the representation of
Republican states that did not enfranchise all persons as voters. Many states
restricted the voting rights of immigrants and did not allow women to vote,
while some also disenfranchised those who assisted the Confederacy's re-
bellion in the Civil War.32 These practices disproportionately affected some
Republican states (whose congressmen's support was necessary for a two-
thirds vote), as New England's states had larger populations of women and
immigrants33 while Missouri had a large ex-rebel population.34 Repre-
sentative James Blaine compared Vermont and California to illustrate why
this problem was so controversial: despite similar overall populations,
California and its 207,000 voters would receive many more representatives
than Vermont and its 87,000 voters if apportionment were based on the
number of voters.35 These concerns led to changes in the Amendment:
apportionment would still be based upon total population, but an appor-
tionment reduction would occur based upon any abridgment of the voting

28. See FLACK, supra note 20, at 120-22 (explaining how the Republican caucus came together
in the final days of negotiating the Fourteenth Amendment to harmonize the extreme Radicals and
conservative Radicals within the Republican party and the resulting changes to the proposed
amendment).

29. See Bd. of Governors of Fed. Reserve Sys. v. Dimension Fin. Corp., 474 U.S. 361, 374
(1986) (explaining that one cannot invoke a "plain purpose" of congressional legislation to support
their interpretation, when that "'plain purpose' ... takes no account of the processes of compro-
mise").

30. FLACK, supra note 20, at 98.
31. See, e.g., id. at 99 (documenting this concern in New England's Representatives).
32. Zuckerman, supra note 3, at 95, 101.
33. Id. at 101.
34. Id.
35. See id. at 95 (citing CONG. GLOBE, 39th Cong., 1st Sess. 141 (1866)) (showing that in 1860,

California's population was 358,110 and Vermont's was 314,369).
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rights of only male citizens over twenty-one years of age, excepting those
who had not "participat[ed] in rebellion or other crime."36

If the Republicans' troubles in passing the Fourteenth Amendment lay
only with Congressmen from states that wished to limit the right to vote of
white residents, however, an apportionment bill should have passed easily.
Instead, Congress's Reconstruction Committee endured multiple failures in
trying to pass an amendment. 37 The toughest hurdle came in the Senate. One
proposal faltered despite obtaining majority support of the Republican Party
in both chambers and passing the House-it failed to achieve the necessary
two-thirds of the upper chamber thanks to yet another faction's opposition. 38

Senate Democrats obviously opposed any amendment that would weaken
their party, but they blocked the proposal by teaming up with a group of
"extreme Radical[]" Republicans concerned principally with the voting rights
of the African-Americans. 39

Some radicals wished to declare universal enfranchisement or otherwise
directly grant freedmen the right to vote, but that idea would not gain traction
until after Congress passed the Fourteenth Amendment. 40 Instead, the
Radicals sought to protect the African-Americans' right to vote as much as
possible through the confines of the discussed apportionment plan. The
Radicals' objection to earlier apportionment bills was in a qualifier to the
proposed apportionment adjustment: that states' basis of representation be
lowered "whenever the elective franchise shall be denied or abridged in any
State on account of race or color."41 Many radicals believed the latter phrase
sanctioned vote denials on the basis of race, albeit with a penalty. 42 They
also feared that Southern states could avoid the consequences of such an
Amendment by depriving African-Americans' right to vote for reasons other
than race.43 African-Americans could be disenfranchised just as much, for
instance, by a law restricting the right to vote to only certain property owners
as by a law restricting the right to vote only to white people. 44

Representative Jehu Baker explained the Radicals' preference for the
eventual Fourteenth Amendment's language: the basis of representation
should be lowered for any disenfranchisement, "no matter on what ground

36. Id. at 101-02.
37. FLACK, supra note 20, at 112.
38. Id. at 104-06.
39. Id. at 104.
40. See id. at 102-03 (observing that while universal enfranchisement "was not popular at the

time, . .. it was later incorporated into our fundamental law by the Fifteenth Amendment").
41. Id. at 100 (emphasis added). It was not just in the Senate that Radical Republicans had this

objection, but the Senators' objections were more consequential because "practically any measure
could be forced through the House" in spite of that chamber's radicals. Id. at 112.

42. Id. at 104.
43. Zuckerman, supra note 3, at 97-98.
44. Id.
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[the state] so excludes them." 45 Because prior proposals achieved majority
Republican support but not enough votes to pass, this was perhaps the most
important compromise intended by the drafters. States' basis of representa-
tion would be lowered upon disenfranchisements that occur for almost any
reason.

C. Uncertainty on the Breadth of Voting Rights

While the fact of political compromise allows us to understand an extent
of Congress's intent behind Section Two, some of the text remains
unexplained by legislative history. The need for compromise was so impor-
tant that some Republicans voted against their personal positions in order to
pass an amendment that the states could ratify. 46 Rather than understanding
fully how this new apportionment would work, it seems that the Republi-
cans-in their need to get an amendment passed4 7-- left the details to future
governments. 48 In terms of Section Two's effect on voting rights, the most
important area of confusion is the Amendment's reference to someone's right
to vote being "abridged."

The word "abridged" was included in every draft of Section Two, but
its importance was almost never discussed.49 The only framer to give the
word any specific meaning was Senator Jacob Howard, who simply stated
that the word "abridged" was meant "as a mere intensive.",0 But Howard
later showed that he did not truly understand the word's purpose. In the final
days before Congress passed the Fourteenth Amendment, Senator Howard
proposed striking the word "abridged" because the language would introduce
"confusion and uncertainty into our constitutional amendment" that might
require litigation and Supreme Court clarification.5' He expressed his misun-
derstanding bluntly: "I do not know, and I have not yet been able to find any
gentleman who did know, what an abridgment of the right to vote really is."5 2

Howard heard no rebuttal that sought to explain the meaning of "abridged,"
but his proposal to remove the word was rejected without further discussion

45. Id. at 98 (quoting CONG. GLOBE, 39th Cong., 1st Sess. 385 (1866) (statement of Rep.
Baker)).

46. FLACK, supra note 20, at 123-26.
47. See id. at 112 ("The people were getting restless and dissatisfied with the progress made by

Congress, . . . [and t]he party leaders realized the danger of permitting this dissatisfaction to
grow .... ").

48. See, e.g., U.S. CONST. amend. XIV, 5 (allowing Congress to pass laws in order to enforce
the Fourteenth Amendment).

49. Van Alstyne, supra note 18, at 81 ("The word 'abridged' was included in every draft of
2 . . . . [But t]he particular significance of 'abridged' was not specifically discussed .... ").

50. CONG. GLOBE, 39th Cong., 1st Sess. 2767 (1866) (statement of Sen. Howard).
51. Id. at 3039.
52. Id.
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on the matter.5 3 So, although the Radical Republicans ensured that Section
Two would protect against voting abridgments beyond those specifically
aimed at African-Americans, the legislative intent is inconclusive on how far
this goes.

D. Further Confusion with the Fifteenth Amendment

The imminent Fifteenth Amendment would theoretically rid the country
of most vote denials by enfranchising all African-Americans, so the question
of Section Two's impact on voting rights became even more critical to its
implementation. In fact, the uncertainty on this matter is what doomed initial
Section Two enforcement proposals. The Fifteenth Amendment's legislative
history is itself inconclusive as to the Fifteenth Amendment's effect on
Section Two of the Fourteenth,54 but congressmen still attempted implemen-
tation in the wake of both Amendments. Most legislators agreed that Section
Two still had some effect after the Fifteenth Amendment; they simply were
unable to agree as to how much effect was still left.

As legislators prepared for the census during the Fortieth Congress,
leaders of both the House and Senate sought to implement Section Two
through the census's mechanisms.5 5 But six months before the census was to
be taken, the Fifteenth Amendment's forthcoming ratification became
apparent, and James Garfield (who led the House's Select Committee on the
Census) removed the Section Two provisions from his bill.56 Although
Representative Garfield still believed in the validity of Section Two, he
hoped to temporarily avoid the difficulty of squaring Section Two with the
Fifteenth Amendment. 57 Garfield's new bill passed the House, but the Senate
refused to consider an apportionment bill that did not address Section Two. 58

Without agreement on a new bill by Congress, the 1870 census occurred
without any congressional guidance on Section Two's mandates. 59

53. Id. at 3039-40. The only response to Howard was a speech by Democrat Thomas Hendricks
complaining about Republicans pushing the Amendment for partisan purposes, even though some
Republican congressmen disagreed with certain parts of the proposal. Id.

54. Compare Tolson, Constitutional Structure, supra note 13, at 414-20 (arguing "that sec-
tion 2 of the Fourteenth Amendment and section 1 of the Fifteenth Amendment were supposed to
complement each other"), with Chin, supra note 13, at 263, 272-75 (utilizing commentary on the
Reconstruction Amendments to argue that the Fifteenth Amendment repealed Section Two of the
Fourteenth Amendment, despite earlier acknowledging that "Section 2 could still have an
independent role if it were construed to cover suffrage restrictions other than race").

55. ANDERSON, supra note 5, at 76-77.
56. Id. at 77.
57. Id.
58. Id.
59. Id. at 78.
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Even without a new statute, some congressmen commentated that the
Secretary of the Interior, the cabinet official in charge of the census, was still
required to take Section Two into account when counting Americans. 60 Thus,
the census attempted to tabulate the "male citizens of the United States of
twenty-one and upward whose right to vote is denied or abridged on other
grounds than rebellion or other crime." 61 Without special congressional
direction or other preparation, however, the superintendent of the census was
not statistically confident about his reported numbers of disenfranchise-
ments. 62 James Garfield still took the census results and determined that
Rhode Island and Arkansas should lose one representative each, but fears
about the abridgment numbers' inaccuracy or statistical insignificance led to
an 1870 reapportionment without any Section Two penalty. 63 Other con-
gressmen even thought that a proper count would lead to a greater loss of
representation than Garfield suggested, despite the enfranchisement effects
of the Fifteenth Amendment. 64 Because Congress could not agree which
states should lose representation and to what extent, no penalty was assessed.
Congress instead would enact a bill calling simply for Section Two's future
implementation-but without any specifics. 65

Despite the Fourteenth Amendment's broad grant of congressional
enforcement powers regarding Section Two,66 Congress failed to provide the
executive branch with any direction whatsoever. In the time shortly after the
Fourteenth and Fifteenth Amendments' passage, it was still understood that
Section Two of the Fourteenth Amendment called for a reduction of repre-
sentation for states that disenfranchised too many voters, but no one knew
exactly how to do that.67 This interpretative difficulty is a concern for Section
Two's modern implementation, but current uncertainty should not, itself, lead

60. Zuckerman, supra note 3, at 110.
61. Id.
62. ANDERSON, supra note 5, at 80; Zuckerman, supra note 3, at 111.
63. Zuckerman, supra note 3, at 112-14.
64. See id. at 111-12 (explaining complaints that the census undercounted disenfranchised

voters, especially in the South).
65. Id. at 114-16.
66. See U.S. CONST. amend. XIV, 5 (granting Fourteenth Amendment enforcement powers).
67. Some scholars still argue that Section Two was repealed by the Fifteenth Amendment, see,

for example, Chin, supra note 13 (arguing Section Two was repealed as part of a broader argument
about felon disenfranchisement), but that view fails to take into account a holistic understanding of
Congress's actions in the wake of the Fifteenth Amendment. Professor Chin's argument relies on
the idea that the Fourteenth Amendment only affects race-related vote abridgments, but its
legislative history clearly points to all abridgments. See supra subpart I(B). The repeal argument
also contravenes the judicial maxim that "[i]t cannot be presumed that any clause in the constitution
is intended to be without effect." Marbury v. Madison, 5 U.S. (1 Cranch) 137, 174 (1803). A court
would properly read Section Two and the Fifteenth Amendment to exist together with independent
effects. See, e.g., Carpenter v. Cornish, 85 A. 240, 242 (N.J. 1912) (reading the two clauses
together).
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to lack of enforcement. An interpretation of Section Two can still be made
that would protect the right to vote.68

II. Section Two's Benefits in a More Free and Voting Society

Past arguments for Section Two's general enforcement were predom-
inantly articulated before the country felt the effects of modern voting rights
jurisprudence and the Voting Rights Act-when direct denials of the right to
vote were still prevalent.69 Today, voting rights battles almost never involve
direct denials of the right to vote but instead the simple "regulation of voting
procedure"; the highest profile fights are about laws as simple as voter-
identification requirements. 70 So, this Part explains why Section Two still
matters. It begins by broadly examining the voting rights protections that are
possible without Section Two and then evaluates Section Two in that context.

A. Current and Other Proposed Voting Rights Protections

The right to vote is not affirmatively granted by the Constitution's text.7 1

In fact, Section Two is the first place the Constitution references a "right to
vote" at all. 72 Later amendments only refer negatively to the right by de-
claring that the right to vote shall not be denied or abridged on account of
race, 73 sex,74 the failure to pay a poll tax,75 or age (for citizens eighteen years
of age or older). 76 Simply reading the Constitution and its amendments, one
might conclude that the right to vote exists but may be denied or abridged in
some way outside of these bounds, subject only to a Section Two penalty.77

Indeed, even after the Fifteenth Amendment, the Supreme Court declared that
suffrage was not one of the country's privileges or immunities. 78 The Court
also stated that the Fifteenth Amendment did not grant the right to vote.79

68. See infra subparts II(B)-(C).
69. See supra note 13. The one modern argument for direct enforcement was a short article in

The Nation. Richard Kreitner, This Long-Lost Constitutional Clause Could Save the Right to Vote,
NATION (Jan. 21, 2015), http://www.thenation.com/article/195705/any-way-abridged [http://perma
.cc/7V3E-Q8Z5].

70. See, e.g., Crawford v. Marion Cty. Election Bd., 553 U.S. 181, 188-89,203 (2008) (uphold-
ing the constitutionality of Indiana's voter identification law).

71. See generally U.S. CONST. (discussing methods for electing officials but not mentioning the
right to vote).

72. Id. amend. XIV, 2.
73. Id. amend. XV.
74. Id. amend. XIX.
75. Id. amend. XXIV.
76. Id. amend. XXVI.
77. See Carpenter v. Cornish, 85 A. 240, 242 (N.J. 1912) (reading the Constitution this way in

respect to the ban on vote denial based on race).
78. Minor v. Happersett, 88 U.S. (21 Wall.) 162, 175 (1874), superseded by constitutional

amendment, U.S. CONST. amend. XIX.
79. United States v. Reese, 92 U.S. 214, 217 (1875).
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So in 1966, when the Supreme Court protected an individual's right to
vote in state elections through the Constitution in Harper v. Virginia Board
of Elections,80 it utilized a general constitutional provision: the Equal
Protection Clause. 81 Although this broad acknowledgement of voting rights
led to many cases that protected or extended suffrage, 82 the new jurispru-
dence still allowed the right to vote to be curtailed in certain contexts. States
were now restrained from "fixing voter qualifications which invidiously
discriminate" but not from creating other qualifications that may limit the
"right" to vote.83 After all, Equal Protection doctrine does not protect com-
pletely: even in the strict scrutiny analysis of most voting cases, a state may
abridge or deny franchise with a compelling state interest if less discrimina-
tory alternatives do not exist.84

Note the implication: nondiscriminatory vote denials are almost entirely
unprotected by Supreme Court jurisprudence. Thus, potential voting right
abridgments have been upheld, ranging from voter registration deadlines8 5 to
restrictions on who votes in primaries' and more. With Equal Protection
Clause analysis, the Supreme Court has reasoned that "the State's important
regulatory interests are generally sufficient to justify reasonable, nondiscrim-
inatory restrictions." 87 Recently in Crawford v. Marion County Election
Board,88 the Court allowed Indiana's photo-identification requirement for
voters on the ground that "evenhanded restrictions that protect the integrity
and reliability of the electoral process itself are not invidious and satisfy the
standard set forth in Harper."89 This reasoning thus justifies numerous bur-
dens on voters, even those that might prevent a significant number from
participating in a meaningful manner.90

Of course, the Equal Protection Clause's basic guarantees are not the
only voter protections that exist. The Voting Rights Act also created many
new voter protections,9 1 and "the Act was pivotal in bringing black Amer-

80. 383 U.S. 663 (1966).
81. Id. at 665.
82. See, e.g., Kramer v. Union Free Sch. Dist. No. 15, 395 U.S. 621, 622-29 (1969) (following

Harper and riling in favor of plaintiffs who wished to vote in school elections).
83. Harper, 383 U.S. at 665-66.
84. JAMES A. KUSHNER, 3 GOVERNMENT DISCRIMINATION: EQUAL PROTECTION LAW AND

LITIGATION 6:3, at 48 (2013).
85. Marston v. Lewis, 410 U.S. 679, 681 (1973) (per curiam).
86. Clingman v. Beaver, 544 U.S. 581, 584 (2005).
87. Anderson v. Celebrezze, 460 U.S. 780, 788 (1983).
88. 553 U.S. 181 (2008).
89. Id. at 189-90 (internal quotations omitted) (quoting Celebrezze, 460 U.S. at 788 n.9).
90. Id.
91. The Voting Rights Act was initially justified as a constitutionally allowed act through the

Fifteenth Amendment's enforcement clause. South Carolina v. Katzenbach, 383 U.S. 301, 308
(1966). The current Act still stands, with the exception of a now-outdated coverage formula
connected to 5 of the Act. Shelby Cty. v. Holder, 133 S. Ct. 2612, 2631 (2013).
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icans to the broad currents of political life-a transformation that shook the
foundations of Jim Crow, triggered the realignment of partisan politics, and
set the foundation for the election of an African-American President."92 The
extraordinary measure provided by the Voting Rights Act was 5 of the Act:
it "required [certain] States to obtain federal permission before enacting any
law related to voting."93 This process, known as "preclearance," required the
Attorney General or a D.C. federal district court to determine that any new
election law in an identified jurisdiction did not have a retrogressive effect
on a minority population's voting rights.94 The jurisdictions covered by 5
were identified by a formula in 4.95 Another section, 2, allowed minority
voters to sue to invalidate a discriminatory law, regardless of 5 preclear-
ance. 96 Although current Voting Rights Act litigation focuses on 2,97 5
of the Act was the principle enforcer of the Voting Rights Act for decades. 98

The Supreme Court rendered 5 inoperable in 2013, however, by striking
the 4 coverage formula.99 Although the Court acknowledged that the 4
formula was justified in 1965, it concluded that the nonupdated formula-at
the time of its 2006 reenactment-was no longer properly grounded in
Congress's Fifteenth Amendment authority.100 "[T]he conditions that origi-
nally justified these measures no longer characterize[d] voting in the covered
jurisdictions."' 0' The important achievements of the Voting Rights Act can-
not be diminished, but the Act's limitation was made crystal clear: its enor-
mous accomplishments are constrained by Congress's Fifteenth Amendment
authority to legislate in order to protect against vote denials or abridgements
"on account of race or color." 10 2

Like the Voting Rights Act, any legislation based on the enforcement
clauses of the Fifteenth, Nineteenth, Twenty-fourth, or Twenty-sixth Amend-
ments would likely be limited by the Amendments' purpose to protect against
only specific types of discrimination. The Voting Rights Act and potential
future acts, like the Equal Protection Clause's protections, fail to adequately
guard against nondiscriminatory vote denials or abridgments.

The restrictions on this "discrimination model" of voting are why
Professor Samuel Issacharoff and others suggest further legislation similar to

92. Issacharoff, supra note 10, at 95.
93. Shelby Cty., 133 S. Ct. at 2618.
94. Id. at 2620.
95. Id. at 2618.
96. Thornburg v. Gingles, 478 U.S. 30, 35-36 (1986).
97. Daniel P. Tokaji, Applying Section 2 to the New Vote Denial, 50 HARV. C.R.-C.L. L. REV.

439, 440-41 (2015).
98. See Shelby Cty., 133 S. Ct. at 2639 (Ginsburg, J., dissenting) (recounting the success of 5).
99. Id. at 2631 (majority opinion).
100. Id. at 2629-31.
101. Id. at 2618.
102. Id. at 2629.
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the National Voter Registration Act (NVRA), an act based on constitutional
authority under the Elections Clause of the Constitution.103 The Elections
Clause allows Congress to regulate "[t]he Times, Places, and Manner of
holding Elections for Senators and Representatives."1 04  And the NVRA,
federalizing voter-registration standards, has already succeeded in countering
at least one state's attempt to burden the right to vote: the Act preempted an
Arizona law requiring proof of citizenship for voter registration.1 05 But the
text of the Elections Clause reveals that it, too, has a limited scope. First, it
only applies to federal congressional elections.106 Shortly after the Act suc-
cessfully preempted Arizona's legislation, for instance, Kansas split its voter
registration system into separate federal and state systems in order to avoid
federal mandates.1 07 Second, Elections Clause legislation can only be admin-
istrative in nature: "[T]he Elections Clause empowers Congress to regulate
how federal elections are held, but not who may vote in them."1 08

In short, reliance on current jurisprudence and legislation like the Voting
Rights Act or NVRA can only go so far in protecting the right to vote.

B. Section Two's Voting Protections

Section Two of the Fourteenth Amendment also has a major limitation:
it protects the right to vote only indirectly. When a voting restriction goes
against these other protections, the voting restriction is voided through pre-
emption1 09 or otherwise overturned as unconstitutional." 0 Section Two just
creates a penalty for a law that may stay in place."' But penalties can deter,
and Section Two, if used effectively, can deter vote denials and abridgements
that other protections do not bar." 2

103. Issacharoff, supra note 10, at 107-13; Daniel P. Tokaji, Voter Registration and Election
Reform, 17 WM. & MARY BILL RTS. J. 453, 506 (2008); Ceridwen Cherry, Note, Increasing Youth
Participation: The Casefor a National Voter Pre-Registration Law, 45 U. MICH. J.L. REFORM 481,
495-96 (2012).

104. U.S. CONST. art. I, 4. The initial duty and power to regulate the times, places, and manner
of elections is technically with the States, but the Constitution gives Congress "the power to alter
those regulations or supplant them altogether," effectively giving Congress the more powerful
regulatory authority for elections. Arizona v. Inter Tribal Council of Ariz., Inc., 133 S. Ct. 2247,
2253 (2013).

105. Inter Tribal Council, 133 S. Ct. at 2257-60.
106. U.S. CONST. art. I, 4.
107. Doug Chapin, Kansas to Proceed With Two-Track Registration This Fall, ELECTION

ACAD. (July 14, 2014), http://editions.lib.umn.edu/electionacademy/2014/07/14/kansas-to-
proceed-with-two-tra/ [http://perma.cc/AD6R-CX2S].

108. Inter Tribal Council, 133 S. Ct. at 2257.
109. See id. at 2260 (finding federal law preempted the Arizona law).
110. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177-78 (1803) (noting that

unconstitutional acts become void).
I11. See supra text accompanying notes 3-6 (setting forth the basic penalty for laws that

deprive individuals of the right to vote).
112. See supra subpart II(A) (explaining the limits of other voting protections).
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Although the legislative history is inconclusive on Section Two's voting
rights breadth, a textual analysis shows how far it goes. The plain language
of Section Two encompasses almost any voting burden, which is much
greater in breadth than the Constitution allows for any other voting laws." 3

The phrase in Section Two that most greatly affects its breadth is "when
the right to vote [is] .. . in any way abridged."" 4 And although the Court has
not explored the direct scope of Section Two,1 5 it has actually interpreted the
abridgment of the right to vote in other constitutional voting contexts." 6

Reno v. Bossier Parish School Board'17 was about the term "abridge" in 5
preclearance proceedings in the Voting Rights Act, but the Court compared
"abridge" in that context to one of the Constitution's uses of the term." " The
Court determined that right-to-vote abridgment in these preclearance pro-
ceedings was different than right-to-vote abridgment in other contexts:

The term "abridge," however-whose core meaning is "shorten"-
necessarily entails a comparison. It makes no sense to suggest that a
voting practice "abridges" the right to vote without some baseline with
which to compare the practice. In 5 preclearance proceedings-
which uniquely deal only and specifically with changes in voting
procedures-the baseline is the status quo that is proposed to be
changed: If the change "abridges the right to vote" relative to the status
quo, preclearance is denied, and the status quo (however discrim-
inatory it may be) remains in effect. In 2 or Fifteenth Amendment
proceedings, by contrast, which involve not only changes but (much
more commonly) the status quo itself, the comparison must be made
with a hypothetical alternative: If the status quo "results in [an]
abridgment of the right to vote" or "abridge[s] [the right to vote]"
relative to what the right to vote ought to be, the status quo itself must
be changed."19

Justice Scalia, for the Court, compared VRA retrogression to the second
section of the Voting Rights Act and the Fifteenth Amendment, but that
analysis can just as easily apply to Section Two of the Fourteenth Amend-
ment. Contemporary dictionaries around the Fourteenth Amendment's adop-
tion agreed with Justice Scalia's definition, defining "abridged" as "made
shorter."'20

113. See Bonfield, supra note 6, at 115 ("Practically all qualifications imposed on the exercise
of the franchise constitute deprivations or abridgements within the contemplation of section 2.").

114. U.S. CONST. amend. XIV, 2.
115. See supra note 18.
116. Reno v. Bossier Par. Sch. Bd., 528 U.S. 320, 333-34 (2000).

117. 528 U.S. 320 (2000).
118. Id. at 333-34.
119. Id. (alterations in original) (citation omitted).
120. NOAH WEBSTER, AN AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE 4 (rev. ed.

1842).
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So to determine when a right to vote is abridged, one should analyze
what the right to vote "ought to be" and then determine when that is
shortened. This is different from asking who has such a right to vote: that
question is answered by the contours of Section Two, giving most citizens of
constitutional voting age this right. The appropriate question is how and to
what extent a person who has the right to vote is able to utilize it.

The most expansive American jurisprudence on the abridgment of rights
regards the First Amendment's freedom of speech. 21 Although imperfect,
an analogy of Section Two voting to the First Amendment freedom of speech
can be instructive. "As a general principle, the First Amendment bars the
government from dictating what we see or read or speak or hear. The free-
dom of speech has its limits; it does not embrace certain categories of speech,
including defamation, incitement, obscenity, and pornography produced with
real children."2 2 The freedom of speech allows Americans to say what they
want, but that freedom is limited by what the freedom of speech ought to be:
it ought to include most speech, but it ought to not necessarily include
defamation, obscenity, or other forms of societally undesirable speech. 2 1
Similarly, someone's right to vote is their right to cast a counted ballot in an
election for a candidate of their choice, but that ought not to include forms of
societally undesirable voting such as voting in someone else's place, voting
more than once, and voting despite open rebellion against the government.

The limitations on the First Amendment's freedom of speech do not
mean that the government may freely enact any law against such undesirable
speech: if the protected freedom of speech is actually abridged, then the
statute unconstitutionally abridges the freedom of speech even if the statute
also stops undesirable speech. 24 Similarly, a statute intended to protect
against voter fraud can still abridge the right to vote if its effects go beyond
that intent. For example, a law requiring specific photo identifications to
vote-although protecting against the impersonation of persons while
voting-may abridge others' right to vote by inhibiting their ability to cast a
counted ballot for the candidate of their choice.

Some would argue that mere administrative voting procedures-such as
voter-identification or registration requirements-should not, even under

121. See U.S. CONST. amend. I (disallowing laws "abridging the freedom of speech, or of the
press").

122. Ashcroft v. Free Speech Coal., 535 U.S. 234, 245-46 (2002).
123. See DANIEL A. FARBER, THE FIRST AMENDMENT 4-5, 15-16 (Robert C. Clark et al. eds.,

4th ed. 2014) (providing examples of the broad scope of expression-even offensive expression-
permitted under the First Amendment before naming certain categories of unprotected speech
including libel, obscenity, incitements to violence, etc.).

124. See, e.g., Broadrick v. Oklahoma, 413 U.S. 601, 612 (1973) ("[I]t has been the judgment
of this Court that the possible harm to society in permitting some unprotected speech to go
unpunished is outweighed by the possibility that protected speech of others may be muted .... ").
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Section Two, be considered an abridgment of the right to vote.125 But admin-
istrative procedural requirements can easily be a violation of the freedom of
speech as well.1 26  Indeed, "[a]s a matter of principle a requirement of
registration in order to make a public speech would seem generally in-
compatible with an exercise of the rights of free speech and free assembly."127

Just as speech registration requirements can abridge the freedom of speech,
voter registration requirements can abridge the right to vote. Administrative
procedures like a registration requirement-whether in speech generally or
in voting specifically-can stop people from exercising their relevant
right. 128 Administrative election requirements have been justified in the past
not because they do not abridge the right to vote but simply because they do
not do so on the basis of race, sex, age, or failure to pay a poll tax.129

This is not to say that a voter registration requirement (or other
administrative measure) is necessarily unjustified, and Section Two enforce-
ment would not void any procedural law. Instead of a court facially invalidat-
ing the offending law due to its overbroad nature, like with First Amendment
doctrine,"4 enforcement of Section Two of the Fourteenth Amendment
leaves the law in place. Unlike the First Amendment, Section Two requires
a determination of just how broad an offending law is-one must know the
proportion of citizens whose right to vote has been abridged by the state in
order to appropriately reduce the state's basis of representation.13 1

Virtually any election law, even simple administrative procedures, can
thus create an abridgment under Section Two. Although Section Two's
penalty will not affirmatively allow a voter to cast a counted ballot, Section
Two scrutiny should occur as long as individual citizens' right to vote is
significantly burdened.

125. E.g., Morley, supra note 13 (insisting that the Fourteenth Amendment right to vote only
protects against "the actual, direct disenfranchisement of disfavored groups of people, and not
administrative procedures for registration or voting").

126. See, e.g., Thomas v. Collins, 323 U.S. 516, 518 (1945) (invalidating certain Texas
requirements for union organizers to file with the state's Secretary of State before soliciting
members).

127. Id. at 539.
128. See, e.g., Watchtower Bible & Tract Soc'y of N.Y., Inc. v. Vill. of Stratton, 536 U.S. 150,

167-68 (2002) (describing how a solicitation permit requirement, which the Court invalidated,
would stop some exercises of speech).

129. See supra subpart II(A).
130. See Broadrick v. Oklahoma, 413 U.S. 601, 612-13 (1973) (outlining the long history of

overbreadth claims in First Amendment jurisprudence).
131. See U.S. CONST. amend. XIV, 2 (requiring that a state's basis of representation be

reduced in accordance with the proportion of citizens whose right to vote has been abridged).
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C. Section Two in Context

This understanding of Section Two's wide breadth allows it to reach
farther than the Equal Protection Clause, the Voting Rights Act, and any
Elections Clause legislation. If one strictly applies the Amendment to even
potentially benign voting procedures, Section Two might punish states for
laws that the Supreme Court has already allowed. While laws like voter
identification, registration, and more are clearly not facial violations of the
Equal Protection Clause or election statutes, the far reaching text of Section
Two would still punish states for these laws if they negatively burden a
disproportionate number of voters.132 And although most Americans either
vote or choose to stay at home for personal reasons, some of America's
otherwise legal voting procedures actually do keep people from voting.'

Even if one were to somehow derive a more limited understanding of
Section Two vote denials and abridgments, it still can protect the right to vote
further than other laws. Unlike Equal Protection and the Voting Rights Act,
Section Two applies even to voting restrictions that do not discriminate. And
unlike the Elections Clause, Section Two directly applies to voting burdens,
even in state elections.'13 Although Section Two's operation is nothing more
than a deterrent, it discourages strict voting regulations that are otherwise
legal.

132. If every state had the same voting laws and practices, the basis of apportionment for each
state would thus be reduced by virtually the same amount and no state would actually lose seats in
Congress. See infra note 163 (describing the calculation of the Section Two penalty). This is an
important realization, because it means that Section Two implementation would not wreak havoc
on states' abilities to administer elections. As the Supreme Court has noted, many election laws
"invariably" create "ordinary and widespread burdens" by "requir[ing] that voters take some action
to participate." Clingman v. Beaver, 544 U.S. 581, 593 (2005). If such widespread burdens are
truly required for proper election administration, each state would have similar burdens and thus
these equally widespread burdens would likely not punish states' representation. Only when states'
election administration disproportionately burdens citizens' right to vote will a penalty actually be
levied.

133. See, e.g., IPSOS PUB. AFFAIRS, SURVEY OF VOTERS AND NON-VOTERS 2-3 (2012), http://

nonvotersinamerica.com/2012/12/2012-nonvoter-survey-topline/ [http://perma.cc/YN6G-TYUD]
(listing reasons that nonvoters in 2012 did not vote or register to vote, including "No Way To Get
To The Polls," "Did not receive ballot," "Registration issues/problems," "Registered to vote at
previous address," and "Registration too late to vote"); UNIV. OF HOUS. HOBBY CTR. FOR PUB.
POLICY & BAKER INST. FOR PUB. POLICY, THE TEXAS VOTER ID LAW AND THE 2014 ELECTION:
A STUDY OF TEXAS'S 23RD CONGRESSIONAL DISTRICT 1 (2015), http://bakerinstitute.org/media/
files/files/e0029eb8/Politics-VoterID-Jones-080615.pdf [http://perma.cc/VFT3-T9RW] (explain-
ing that a significant number of registered voters did not vote due to the new Texas Voter ID law).
Beyond those people who fail to show up at polls, hundreds of thousands of Americans actually
attempt to vote through provisional ballots that are not fully counted. U.S. ELECTION ASSISTANCE
COMM'N, THE 2014 EAC ELECTION ADMINISTRATION AND VOTING SURVEY COMPREHENSIVE
REPORT 15 (2015), http://www.eac.gov/assets/l/Page/2014_EACEAVSComprehensiveReport
_.508_Compliant.pdf [http://perma.cc/F8FR-22WE].

134. See U.S. CONST. amend. XIV, 2 (applying also to "the choice of electors for . .. the
Executive and Judicial officers of a State, or the members of the Legislature thereof").
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III. Enforcing Section Two

In 1961, Mr. Zuckerman suggested that Congress employ the United
States Census Bureau to enforce Section Two by "enumerating the number
of disfranchised citizens in each state." 135 The Census Bureau is an obvious
choice, because it "is the only national agency that is capable of undertaking
a state-by-state investigation to determine our representative as well as
aggregate population within the time remaining between the execution of the
census and the holding of the next congressional election."1 36 Despite the
failure of the 1870 census, which did not adequately prepare for the task of
counting disenfranchised citizens,'37 there is no reason to think that the
Census Bureau could not accomplish a proper Section Two enumeration. 138

But the Census Bureau is not only the best equipped governmental entity
to enforce Section Two; the Secretary of Commerce, who is responsible for
the Census Bureau, 139 already has the statutory authority to do so. In fact, the
Bureau has a continuing duty to enforce it. Section Two should be enforced

135. Zuckerman, supra note 3, at 131.

136. Id. at 132.
137. See ANDERSON, supra note 5, at 81 (outlining the biggest missteps of the 1870 census

efforts).
138. See Zuckerman, supra note 3, at 132-35 (outlining a basic plan for the Census Bureau to

count disenfranchised citizens). One might complain that it seems impossible to perfectly ascertain
the number of disenfranchised citizens, but imperfections are no reason for the United States to
ignore apportionment laws. Even in 2010, the Census still undercounted and overcounted different
groups of people in its enumeration used for the most recent congressional reapportionment. Haya
El Nasser & Paul Overberg, Census Continues to Undercount Blacks, Hispanics and Kids, USA
TODAY (May 23, 2012, 10:05 AM), http://usatoday30.usatoday.com/news/nation/story/2012-05-
22/census-hispanic-black/55140150/1 [http://perma.cc/7YZP-3VKG]. The census obtains its infor-
mation through a comprehensive survey, and social scientists have used surveys for years to deter-
mine why people do not vote. See, e.g., About Us, NONVOTERS IN AM., http://nonvotersinamerica
.com/about-us/ [http://perma.cc/AZJ5-NFW3] (explaining Northwestern University Professor Ellen
Shearer's research into nonvoters); Who Votes, Who Doesn't, and Why: Regular Voters, Intermittent
Voters, and Those Who Don't, PEW RES. CTR. (Oct. 18, 2006), http://www.people-
press.org/2006/10/18/who-votes-who-doesnt-and-why/ [http://perma.cc/NSW2-SRDS] (summa-
rizing the findings of a study about the motivations of voters and nonvoters). If the biggest difficulty
in determining how many have had their voting rights abridged is in "isolating the truly apathetic
from the disenfranchised," Bonfield, supra note 6, at 134, then the Census Bureau certainly has
social science upon which to build. The ability and appropriateness of the Census Bureau to count
citizens is up for debate, however, and the Supreme Court may soon hear arguments on the matter.
See Brief of Demographers Peter A. Morrison et al., as Amici Curiae in Support of Appellants at 3-
4, Evenwel v. Abbott (filed Aug. 7, 2015) (No. 14-940), 2015 WL 4747987, at *3-4 (arguing that
current Census estimates for citizen population are sufficient for fuller use in redistricting); Brief of
Former Directors of the U.S. Census Bureau as Amici Curiae in Support of Appellees at 23-26,
Evenwel v. Abbott (filed Sept. 25, 2015) (No. 14-940), 2015 WL 5675832, at *23-26 ("Asking
Citizenship Status of Every Household Would Lead to Reduced Response Rates and Inaccurate
Responses, While Multiplying Privacy and Government Intrusion Fears."). But if the Census
Bureau cannot effectuate Section Two, who can?

139. 13 U.S.C. 2 (2012) ("The [Census] Bureau is continued as an agency within, and under
the jurisdiction of, the Department of Commerce.").
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in the 2020 Census and the subsequent congressional reapportionment. No
further authority from Congress is required.

A. Reapportionment Law and the Census

The power and obligation to regularly reapportion congressional seats
is given to Congress by the Constitution. 140 Originally, Congress utilized the
census results and determined for itself how to apportion congressional
representation every decade, but in 1920, Congress failed in its constitutional
duty to actually reapportion congressional seats.1 41 Consequently, Congress
passed the Act of June 18, 1929 to create an automatic apportionment system
that provides the basic mechanisms the country uses to reapportion
congressional seats today. 142

Congress made reapportionment automatic by directing the President to
"transmit to the Congress a statement showing ... the number of Representa-
tives to which each State would be entitled under an apportionment of the
then existing number of Representatives."1 43 Current law thus makes the
President the official who finally determines how many congressional seats
each state receives in any reapportionment,1 44 but the President does not
reapportion until first receiving a census report from the Secretary of
Commerce.1 45 Statutorily, the Secretary's report, based on the Census, shall
include "[t]he tabulation of total population by States . . .as required for the
apportionment of Representatives in Congress."146 This directive to tabulate
population as required for the apportionment was the basic duty given to the
Secretary of Commerce in the 1929 Act.1 47 The Act does not define "as
required for apportionment," so one must look to other law to determine what
the census must actually tabulate.

Section Two makes clear that to correctly apportion congressional
representatives according to the law one must know the number of voting-
age citizens whose right to vote has been denied or abridged for any reason
other than rebellion or another crime. This requirement is memorialized in
both the Constitution and federal statute.1 48 The 1870 Census superintendent

140. See U.S. Dep't of Commerce v. Montana, 503 U.S. 442,457 (1992) (noting that "Congress
has a judicially enforceable obligation to select an apportionment plan," with the caveat that "the
Constitution places substantive limitations on Congress' apportionment power and ... violations of
those limitations would present a justiciable controversy").

141. The Supreme Court, 1963 Term-Apportionment of Congressional Districts, 78 HARV. L.
REV. 244, 247 (1964).

142. Id. (citing Act of June 18, 1929, 46 Stat. 21).
143. 22, 46 Stat. at 26.
144. Franklin v. Massachusetts, 505 U.S. 788, 797 (1992).
145. Id. at 792.
146. 13 U.S.C. 141(b) (2012) (emphasis added) (cited in Franklin, 505 U.S. at 792).
147. Act of June 18, 1929, 2, 46 Stat. at 21.
148. Compare 2 U.S.C. 6 (2012) (memorializing Section Two in statute), with U.S. CONST.

amend. XIV, 2 (describing the apportionment penalty with virtually the exact words as the statute).
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had the authority to calculate the number of citizens whose rights to vote had
been infringed without any statutory directive,1 49 so surely the current law
that demands a counting "as required for the apportionment" gives the
Secretary of Commerce that authority and duty today.

This conclusion is further in line with the legislative intent of the June 18
Act. The Act was necessary, according to the Senate Committee report, after
"nine years during which Congress has refused to translate the 1920 census
into a new apportionment ... result[ing in] great American constituencies ...
robbed of their rightful share of representation."150 So, one should assume
that Congress wished to delegate to the Secretary of Commerce the
responsibilities necessary to avoid another "lapse in [the] fundamental
constitutional function." 5' Among the major controversies preventing Con-
gress from apportioning after the 1920 census: enforcement of the Fourteenth
Amendment. 5 2 This assumption of broad delegation is also supported by the
fact that the 1929 Act was the very first Census Act in American history that
did not specify which questions the census must ask, 53 giving the Secretary
of Commerce authority to set the questions and parameters necessary to enact
a proper census.

The argument that the census should count disenfranchised citizens
according to Section Two has been made before, however, and one district
court in the 1960s actually rejected the argument based on an analysis of the
1929 Act. 54 In dicta, the court viewed the 1929 Act as denying census
authority to enforce Section Two because the House rejected amendments
specifically directing Section Two enforcement. 5 5 But this reliance on the
rejection of individual amendments assumes too much. "Congressional
inaction lacks 'persuasive significance' because 'several equally tenable
inferences' may be drawn from such inaction, 'including the inference that
the existing legislation already incorporated the offered change."'1 56 Indeed,
Representative Tinkham, who proposed the amendments in question, was
only seeking "the mandatory direction of the fourteenth amendment."157

Although the text of the Act of June 18 should require apportionment in line
with all requirements, including Section Two, Representative Tinkham was

149. See notes 60-63 and accompanying text.
150. S. REP. No. 71-2, at 2-3 (1929).
151. Id. at 3.
152. ANDERSON, supra note 5, at 151-52; CHARLES W. EAGLES, DEMOCRACY DELAYED:

CONGRESSIONAL REAPPORTIONMENT AND URBAN-RURAL CONFLICT IN THE 1920s, at 35 (1990).

153. ANDERSON, supra note 5, at 159.
154. Lampkin v. Connor, 239 F. Supp. 757, 764-65 (D.D.C. 1965).
155. Id. at 765.

156. Pension Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 650 (1990) (quoting United
States v. Wise, 370 U.S. 405, 411 (1962)).

157. 71 CONG. REC. H2271 (daily ed. June 3, 1929) (statement of Rep. Tinkham) (emphasis
added).
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likely apprehensive about a political appointee carrying out this duty without
a more specific instruction: after all, Mr. Tinkham spent a career failing to
compel Section Two enforcement.1 58  Rather, the text and overarching
purpose of the Act should compel an interpretation of the Secretary's duty to
follow constitutional apportionment mandates.

But the Act of 1929 is only the initial source of the Secretary's authority.
Over time, Congress solidified and increased the Secretary's census
authority. In the 1929 Act, the President's statement of the Secretary's ap-
portionment determination was just the default apportionment in the event of
inaction by future Congresses.1 59 In 1941, Congress amended the Act to
make the President's statement the actual apportionment without regard to
other Congressional activity. 16 And when revising and codifying Title 13 of
the United States Code in 1954, Congress explicitly gave the Secretary the
authority to "determine the inquiries . . . for the statistics, surveys, and cen-
suses provided for in this title."' 6' Finally, in 1976, Congress specified that
the Secretary should take the decennial census "in such form and content as
he may determine."1 62

This updated statute led the Supreme Court to observe that, "[t]hrough
the Census Act, Congress has delegated its broad authority over the census
to the Secretary." 63 If the 1929 Act did not give the Secretary of Commerce
the census authority to tabulate and calculate apportionment under the
requirements of Section Two, subsequent laws certainly did.

158. See Reduction Redux, HIST., ART & ARCHIVES: U.S. HOUSE OF REPRESENTATIVES, http://
history.house.gov/Exhibitions-and-Publications/BAIC/Historical-Essays/Temporary-Farewell/
Reduction/ [http://perma.cc/DZW7-VYHC] (chronicling Representative George Tinkham's at-
tempts to enforce the Fourteenth Amendment's reduction penalty).

159. See Act of June 18, 1929, 22(b), 46 Stat. 21, 26-27 (mandating specific apportionment
"[i]f the Congress . .. fails to enact a law apportioning Representatives").

160. Act of Nov. 15, 1941, Pub. L. No. 77-291, 55 Stat. 761 (amending 22, 46 Stat. at 26-
27).

161. Act of Aug. 31, 1954, Pub. L. 83-740, 5, 68 Stat. 1012, 1013 (codified at 13 U.S.C. 5).
162. Act of Oct. 17, 1976, Pub. L. 94-521, 7, 90 Stat. 2459, 2461 (codified at 13 U.S.C.

141). Notably, this latter grant of authority to the Secretary of Commerce occurred after the few
lower court opinions in the 1960s and 1970s that claimed that the Secretary was not required (or
authorized) to enforce Section Two. See Sharrow v. Brown, 447 F.2d 94, 98 (2d Cir. 1971)
("[N]othing in the Constitution mandates that the Census Bureau be the agency to gather these
statistics."); United States v. Sharrow, 309 F.2d 77, 79-80 (2d Cir. 1962) ("Irrespective of the
Fourteenth Amendment's mandate the Congress, in the present state of the law, is not required to
prescribe that census-takers ascertain information relative to disenfranchisement."); Lampkin v.
Connor, 239 F. Supp. 757, 764-65 (D.D.C. 1965) (asserting that there is no census authority
regarding Section Two).

163. Wisconsin v. City of New York, 517 U.S. 1, 19 (1996) (citing 13 U.S.C. 141(a)). The
Court would later say, however, that Congress could restrain this broad grant of authority through
more specific sections. See Dep't of Commerce v. U.S. House of Representatives, 525 U.S. 316,
338 ("[The] broad grant of authority given in 141(a) is informed, however, by the narrower and
more specific 195 .... "). But the Secretary's authority does not appear to be limited with regard
to Section Two, especially since the mandate of Section Two is also a statutory mandate. 2 U.S.C.

6 (2012).
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With its broad delegated authority, the Secretary, through the Census
Bureau, ought to tabulate the basic population as well as the populations
required for Section Two's apportionment adjustment in the 2020 census.
Once tabulated, ascertaining the new basis for apportionment is just a
problem of simple arithmetic as directed by the latter parts of the Section.1 64

B. Compelling the Census Bureau to Enforce the Fourteenth Amendment

Ideally, the Secretary of Commerce and the Census Bureau would
recognize their authority and responsibility to enforce Section Two of the
Fourteenth Amendment. A President, Commerce Secretary, and Census Di-
rector who care about voting rights would be prudent to enforce Section Two
on their own, but the long history of failed attempts to implement Section
Two does not elicit confidence that they will suddenly pay attention to this
constitutional clause. After all, current officials may simply follow the lead
of predecessors in assuming they lack authority without an unequivocal stat-
utory directive linking Section Two's reduction requirement to the census.1 65

164. See U.S. CONST. amend. XIV, 2. The proper equation, in order to reduce the basis of
representation "in the proportion which the number of such [disenfranchised] ... citizens shall bear
to the whole number of . .. citizens [eighteen] years of age in such State," would be:

x = P * [(c - n)/n].
This is when x = the new basis of representation, P = the state's total population (or old basis of

representation), n = the state's number of citizens aged eighteen whose right to vote was abridged
for a reason other than rebellion or felony, and c = the state's Citizen Voting Age Population
(CVAP).

We can apply this in an example of Texas, for example, using a district court's estimate of
potentially disenfranchised voters and pretending that the Census Bureau ascertained this number
as the amount of people whose right to vote is denied or abridged in Texas. See Veasey v. Perry,
71 F. Supp. 3d 627, 659 (S.D. Tex. 2014) fadingg that 608,470 registered voters lacked the requisite
ID that a voter identification law mandated for voting). Note that this is obviously an imperfect
estimate, because it only considers the voter identification law, but also not all citizens without a
proper identification are necessarily encumbered by the law. But the number is sufficient for a
simple hypothetical. For this hypothetical, we can also use the Census Bureau's most recent
estimates of population and CVAP. Voting Age Population by Citizenship and Race (CVAP), U.S.
CENSUS BUREAU, https://www.census.gov/rdo/data/voting-age-population by citizenship and

_race_cvap.html [https://perma.cc/2RRH-ZP7T]. Under this most recent estimation, Texas's total
population was 25,639,375, which would be the state's basis for apportionment if that number is
found as the total population in a census that does not utilize Section Two. Utilizing Section Two
with our hypothetical numbers, however, we would calculate Texas's new basis of apportionment
this way:

x = P * = 25,639,375 * [16,200040- 608.470] 25,639,375 * (0.96) = 24,676,366.
n 1 16,200,040

Thus, in this hypothetical, Texas's new basis of representation would be 24,676,366 instead of
25,639,375. That number is almost one million people lower. In 2010, the average size of each
congressional district was significantly lower-710,767, KRISTIN D. BURNETT, U.S. CENSUS
BUREAU, CONGRESSIONAL APPORTIONMENT 1 (2011), http://www.census.gov/prod/cen20l0/

briefs/c2010br-08.pdf [http://perma.cc/QT2H-5E79], so there is a chance that Texas would receive
one fewer representative in this hypothetical. But that of course would depend upon how much
other states' bases of representation are lowered under Section Two, as well.

165. See Letter from George H. Brown, Dir., Bureau of the Census, to Ogden Reid,
Representative, U.S. House of Representatives (Oct. 20, 1979), https://foiaonline.regulations
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Voting rights advocates may need to force the Census Bureau's hand.
Between the 1940s and early 1970s, several activists attempted to

enforce Section Two through litigation, but courts balked and claimed that
such lawsuits were not justiciable. Some claimed that this was a political
question that could not be adjudicated by the courts.1 66 Other courts simply
insisted that the plaintiffs lacked standing.1 67 But the Supreme Court has
since made clear that a state or its citizens have standing to sue the Census
Bureau and Secretary of Commerce regarding apportionment when that state
could gain congressional seats from a change in apportionment procedures.' 68

First, although apportionment cases raise "special concerns," the Court has
consistently followed Baker v. Carr6 9 by insisting that the Political Question
Doctrine does not bar the Court from deciding such cases; in fact, "the
interpretation of the apportionment provisions of the Constitution is well
within the competence of the Judiciary." 170 And in multiple cases, the Court
has upheld standing for plaintiffs (both private citizens and states) who
believed that a different census methodology would lead to more favorable
apportionment for their state.17' The Court even upheld standing in a chal-
lenge to the census plan before the census actually occurred, pointing to an
expert's indication that it was "substantially likely" that voters would experi-
ence harms in their representation due to the census.1 72 These apportionment
injuries are redressable by the courts because "[v]ictory would mean a dec-
laration leading, or an injunction requiring, the Secretary to substitute a new
'report," 73 and courts expect the Secretary of Commerce, President, and
other officials to then follow the courts' "authoritative interpretation of the

.gov/foia/action/public/view/request?objectld=090004d2807cl4c0 [https://perma.cc/97J6-B8JH]
("Section 2 of the 14th Amendment was not used in 1960 and will not be used in 1970 in making
these computations, insamuch as the Congress has made no provision for implementing this
Section.").

166. See, e.g., Daly v. Madison Cty., 38 N.E.2d 160, 167 (Ill. 1941) ("This suit is, obviously,
an attempt to ask the court to do indirectly what it cannot do directly,-i.e., pass on a purely political
question.").

167. E.g., Sharrow v. Brown, 447 F.2d 94, 96-97 (2d Cir. 1971) (affirming a dismissal based
on lack of standing).

168. See Utah v. Evans, 536 U.S. 452, 464 (2002) (affirming standing for Utah in a suit against
the Secretary of Commerce over the Census Bureau's use of sampling procedures in the census);
Dep't of Commerce v. U.S. House of Representatives, 525 U.S. 316, 333-34 (1999) (affirming
standing for numerous individual voters in a suit over the Census Bureau's use of sampling
procedures in the census); Franklin v. Massachusetts, 505 U.S. 788, 803 (1992) (affirming standing
for Massachusetts and two of the state's registered voters in a suit over the Census Bureau's
allocation of overseas employees to various states for purposes of congressional apportionment).

169. 369 U.S. 186 (1962).
170. U.S. Dep't of Commerce v. Montana, 503 U.S. 442, 458 (1992); see also Franklin, 505

U.S. at 801 n.2 (following U.S. Department of Commerce v. Montana to reject the argument that
the political question doctrine barred subject matter jurisdiction).

171. Evans, 536 U.S. at 460-64 (citing Franklin, 505 U.S. at 803 (plurality opinion)).
172. U.S. Dep't of Commerce v. U.S. House of Representatives, 525 U.S. at 333-34.
173. Evans, 536 U.S. at 463.
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census statute and constitutional provision" by apportioning in a way that
could net the plaintiff's state additional congressional seats. 7 4 The justicia-
bility of lawsuits about the census and apportionment is thus no longer in
question.

It is now possible for states and their citizens to argue in court that the
Census Bureau should tabulate for purposes of apportionment consistent with
the requirements of Section Two so that the state might receive more
congressional representation.1 75 States best positioned to do that may be
those-like Maine, Minnesota, and Illinois-that do not require photo identi-
fication when voting and also allow voter registration to occur on the same
day as voting.1 76 Both voter identification and registration are areas where
states legally abridge the right to vote. And voter identification requirements
are growing popular, as they were recently allowed by the Supreme Court
despite still imposing a "burden on voters' rights."1 77 Meanwhile, many
states impose strict voter registration deadlines, also allowed by the Court,1 78

despite voter registration's history as a tool to limit voting rights.1 79 More
importantly, one can convincingly argue that both voter identification
requirements and voter registration deadlines actually "abridge" the right to
vote of a significant number of Americans.1 80

So, absent Census action otherwise, one of the states without these so-
called "rational restrictions on the right to vote"181 should sue the Secretary
of Commerce and Director of the Census seeking enforcement of Section
Two. Minnesota could easily stand to gain from such a lawsuit, for instance.
Minnesota has been consistently projected to lose a congressional seat after
the 2020 apportionment, but a small change in population counts could alter

174. Id. at 464 (quoting Franklin, 505 U.S. at 803).
175. See, e.g., Evans, 536 U.S. at 464 (allowing Utah to sue over alleged defects in the census

in order to increase its representation); Franklin, 505 U.S. at 803 (allowing Massachusetts and its
voters to do the same).

176. Compare Same Day Voter Registration, NAT'L CONF. ST. LEGISLATURES (June 2, 2015),
http://www.ncsl.org/research/elections-and-campaigns/same-day-registration.aspx [http://perma
.cc/L4KK-NK5Z] (listing states with same day voter registration), with Wendy Underhill, Voter
Identification Requirements, NAT'L CONF. ST. LEGISLATURES (Oct. 6, 2015), http://www.ncsl
.org/research/elections-and-campaigns/voter-id.aspx [http://perma.cc/EN78-LMU3] (cataloguing
each state's voter-identification laws).

177. Crawford v. Marion Cty. Election Bd., 553 U.S. 181, 202-04 (2008).

178. See Marston v. Lewis, 410 U.S. 679, 679-80 (1973) (per curiam) (upholding a fifty-day
deadline).

179. See Tokaji, supra note 103, at 456-61 (describing a history of voter registration, which
often "served the less worthy end of allowing those in control of the administration of elections to
impede their political opponents' supporters from participating").

180. See Veasey v. Perry, 71 F. Supp. 3d 627, 659 (S.D. Tex. 2014) (noting that the Texas
identification law potentially disenfranchises 4.5% of voters); ESTELLE H. ROGERS & EMMANUEL
CAICEDO, DEMOS, SAME-DAY REGISTRATION 1-2 (2014), http://www.demos.org/sites/default/
files/publications/SameDayRegistration-2015.pdf [http://perma.cc/Y3E7-QZ83] (showing a con-
sistent trend of higher voter turnout in states with same-day registration than in all other states).

181. Crawford, 553 U.S. at 189.
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that result. 8 2 Thus, even if enforcing Section Two only means a small
adjustment in lowering other states' apportionment bases, Minnesota could
avoid losing that congressional seat. 8 3 Minnesota should argue that the
Census Bureau ought to enforce Section Two by counting disenfranchised
voters in each state, taking into account factors such as voter-registration and
voter-identification laws. Upon potential success in the lawsuit, the census
would alter its 2020 Census Plan by incorporating Section Two's mandates
and reflect those changes in its reapportionment report to the President.

Although it is unclear how many states would gain and lose
congressional seats from Section Two, the 2020 apportionment could count
vote denials and abridgments in a way that actually benefits states (like
Minnesota) that do not create barriers to the ballot while other states would
receive fewer congressional representatives than they otherwise would have.
A clear message would be sent to legislators throughout the country: Make it
harder for your constituents to vote only if you are willing to risk representa-
tion in Congress.

Conclusion

Shelby County incited new discussion among voting rights activists
seeking to protect the rights that were previously protected by the Voting
Rights Act's preclearance regime, but that discussion has been too limited.
Enforcement of Section Two is a powerful protection to add to today's post-
Shelby legal regime. Section Two enforcement would protect voting rights
in a way that, absent a new constitutional amendment, no other law can. And
the updated Census Act delegates Congress's broad constitutional census
authority to the Secretary of Commerce, making the Census Bureau pivotal
in the fight to protect voting rights. Without needing to wait on an ever-
deadlocked Congress, the Census Bureau should accept its responsibility
under the law or a court should compel it to do so. Accepting and enforcing
the Constitution, the census in 2020 and beyond would profoundly protect
Americans' right to vote.

-Michael Hurta

182. See Kevin Diaz, South by Southwest, Minnesota on Cusp of Losing Political Clout, STAR
TRIB.: HOT DISH POL. (Jan. 3, 2014, 4:59 PM), http://www.startribune.com/minnesota-on-cusp-of-
losing-political-clout-in-2020-census/238649961/ [http://perma.cc/53G7-3NJZ] (explaining
Minnesota is projected to lose a seat because "America's population growth skews South and
West"); Press Release, Election Data Servs., New Census Estimates Show Slight Changes for Cong.
Apportionment Now, but Point to Larger Changes by 2020 (Dec. 23, 2014), http://www
.electiondataservices.com/wp-content/uploads/2014/10/NRApporl4bwTablesMaps.pdf
[http://perma.cc/KS65-7VRL] (estimating the 2020 reapportionment numbers based on current
apportionment practices).

183. Minnesota's population would be comparatively larger.
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Toward True Fair-Chance Hiring:
Balancing Stakeholder Interests and Reality
in Regulating Criminal Background Checks*

Introduction

Every week, more than 10,000 people are released from state and
federal prisons in the United States.' Among the myriad areas in which
these individuals face hurdles is employment. At first glance, this makes
some sense: ex-offenders have violated society's rules, and the record of
that violation could be valuable to employers in making hiring decisions.
Certainly some convictions are relevant in employment, even for low-level
positions with little exposure to cash or customers. But are criminal records
always relevant? For example, does it really matter that a breakfast server
might have a minor drug offense on his or her record? Probably not, in
most cases-but the one-fifth of Americans with a criminal record2 face
widespread discrimination when seeking employment.

This Note argues the use of criminal records in hiring must be
constrained because of the enormous and detrimental effect of these
sweeping bans. Part I discusses the background of this issue. The vast
majority of employers use criminal background checks today, and an
estimated one in five Americans has a criminal history. This combination
defeats equal opportunity, and because employment can decrease
recidivism rates, it also harms public safety and the economy. Employers
should therefore be restricted to some extent in considering criminal
records.

But employers do sometimes have a legitimate interest in examining a
candidate's background. Thus, Part II dissects stakeholder interests and
articulates four ideal components of any policy regulating this practice.
First, employers should consider the age of a conviction. Second, any

* I would like to thank Professor Joseph Fishkin for his invaluable guidance throughout the
writing process. Thank you also to the entire staff at the Texas Law Review-particularly Chase
Cero, Alix Charles, and Kate Marcom-for their excellent editing and hard work. Finally, I am
immensely grateful to my wonderful wife, Kelsey Chapple, for her constant love and patience;
and, of course, to my parents for their incredible support. All remaining errors are my own.

1. Prisoners and Prisoner Re-Entry, U.S. DEP'T OF JUSTICE, http://www.justice.gov/archive/
fbci/progmenureentry.html [http://perma.cc/9ANS-4PY6].

2. See MICHELLE NATIVIDAD RODRIGUEZ & MAURICE EMSELLEM, NAT'L EMP'T LAW
PROJECT, 65 MILLION "NEED NOT APPLY": THE CASE FOR REFORMING CRIMINAL BACKGROUND

CHECKS FOR EMPLOYMENT 3 (2011), http://www.nelp.org/content/uploads/2015/03/65_Million
_Need_Not_Apply.pdf?nocdn=l [http://perma.cc/WQ9F-6MCY] (estimating that 65 million U.S.
adults have criminal records); State & County QuickFacts, U.S. CENSUS BUREAU, http://
quickfacts.census.gov/qfd/states/00000.htm [http://perma.cc/NC9Y-PE7W] (estimating that the
total U.S. population is 318,857,056).
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inquiry about convictions should be delayed past the initial application.
Third, employers should only consider convictions that are legitimately
probative of job performance and disregard unrelated, potentially
prejudicial convictions. And fourth, inquiries should incorporate a buffer
mechanism, whereby the individual assessing a candidate's criminal record
shares convictions with the hirer and supervisor only on a need-to-know
basis. This buffer would ensure ex-offenders get a truly fair chance while
allowing employers to consider fully an applicant's criminal record.

Given these elements, Part III examines existing remedies, legislation,
and policy approaches to this issue. The two main approaches-disparate
impact liability under Title VII of the Civil Rights Act of 1964 and fair-
chance (also known as "ban the box") policies-can be strong remedies, as
they generally incorporate almost all of the elements articulated in Part II.
But both approaches have their limits. Disparate impact, by its very nature,
provides a remedy only when discrimination has a disparate impact based
on race, leaving a large portion of the ex-offender population with no
remedy. 3 Fair-chance policies often apply only to government employers.
And existing fair-chance policies almost universally fail to include a buffer
mechanism-zero of the nineteen states and just five of the 116 cities and
counties that have banned the box incorporate this concept. Thus, I argue
future adopters of fair-chance policies should ensure such policies apply to
private employers and incorporate the buffer mechanism articulated above.
Finally, I briefly discuss how these remedies can and should be supple-
mented by publicity campaigns and policy changes like negligent-hiring-
liability reform.

I. Identifying and Diagnosing the Issue

A. Overincarceration and the Effect of Criminal Records in Employment

The population affected by criminal background checks is enormous,
and the consequences can be severe. More than 620,000 sentenced
prisoners were released from prisons in the United States in 2013.4

3. See TODD D. MINTON & DANIELA GOLINELLI, BUREAU OF JUSTICE STATISTICS, U.S.

DEP'T OF JUSTICE, JAIL INMATES AT MIDYEAR 2013 - STATISTICAL TABLES 7 tbl.3 (2014),
http://www.bjs.gov/content/pub/pdf/jiml3st.pdf [http://perma.cc/8T6C-YPT7] (showing 47.2% of
inmates in local jails were white in 2013).

4. E. ANN CARSON, BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, PRISONERS IN

2013, at 10 (2014), http://www.bjs.gov/content/pub/pdf/pl3.pdf [http://perma.cc/MHY4-UBNV].
This number will see a temporary increase as a result of recent federal sentencing reforms. The
Federal Sentencing Commission recently voted to retroactively reduce federal sentencing
guidelines for low-level drug offenders, making an estimated 40,000 to 45,000 federal inmates
eligible to seek a sentence reduction. Matt Ford, Freedom for 6,000 Federal Prisoners, ATLANTIC
(Oct. 6, 2015), http://www.theatlantic.com/politics/archive/2015/10/6000-inmates-sentencing
-reform/409339/ [http://perma.cc/VY76-CLTJ]. Six thousand of these prisoners are set to be
released around November 1, 2015, and an estimated 8,550 are eligible for release between

. -%-
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Although it is not clear how many Americans have a criminal history,5 a
2011 study estimated 65 million Americans-around one in five-have a
criminal record.' And the majority of employers use criminal background
checks, a trend that has been amplified in recent years.' In 1994, just 48%
of surveyed Los Angeles employers always or sometimes checked criminal
backgrounds; by 2001, this number had risen to 63%.8 A 2010 national
survey showed over 90% of employers used criminal background checks in
some capacity, and 73% used them for all candidates.9 On top of this,
employers give criminal records significant weight. One survey found just
33% of central-city employers reported a willingness to hire applicants with
a criminal background.' 0 Employers said they were less likely to hire ex-
offenders than any other disadvantaged population included in the survey:
welfare recipients (82% willing to hire), GED holders (82%), applicants
who had been unemployed for at least one year (68%), and even applicants
with only part- or short-time work experience (48%)."

Of course, confounding variables might affect these results. For
example, anyone who has served time will have an employment gap, and
ex-offenders are generally less educated.' 2 Certainly these factors will
negatively influence an applicant's chances-what if employers are merely
weeding out applicants based on these other negative attributes? Data

November 1, 2015 and November 1, 2016. Sari Horwitz, Justice Department Set to Free 6,000
Prisoners, Largest One-Time Release, WASH. POST (Oct. 6, 2015), https://www.washingtonpost
.com/world/national-security/j ustice-department-about-to-free-6000-prisoners-largest-one-time
-release/2015/10/06/961f4c9a-6ba2-lle5-aa5b-f78a98956699_story.html [https://perma.cc/XZT2
-PZ6P].

5. See BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, SURVEY OF STATE
CRIMINAL HISTORY INFORMATION SYSTEMS, 2012, at 2 (2014), https://www.ncjrs.gov/pdffilesl/
bjs/grants/244563.pdf [https://perma.cc/9R5J-JLCG] (finding over 100 million persons listed in
the collective criminal history files of the fifty states, American Samoa, Guam, and Puerto Rico
but noting that "individual offender[s] may have records in more than one state").

6. See supra note 2.

7. RODRIGUEZ & EMSELL.EM, supra note 2, at 1. This trend has been widely attributed to two
events: the information age has made criminal background checks inexpensive and easy to obtain;
and since 9/11, employers have generally focused more on ensuring security in the workplace. Id.

8. Harry J. Holzer et al., Perceived Criminality, Criminal Background Checks, and the Racial
Hiring Practices of Employers, 49 J.L. & ECON. 451, 457 fig.4 (2006).

9. SOC'Y FOR HUMAN RES. MGMT., BACKGROUND CHECKING: CONDUCTING CRIMINAL

BACKGROUND CHECKS 3 (2010), http://www.shrm.org/research/surveyfindings/articles/pages/
backgroundcheckcriminalchecks.aspx [http://perma.cc/CU2N-5DCP].

10. HARRY J. HOLZER, WHAT EMPLOYERS WANT: JOB PROSPECTS FOR LESS-EDUCATED
WORKERS 59 tbl.3.7 (1996).

11. Id.
12. CAROLINE WOLF HARLOW, BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE,

EDUCATION AND CORRECTIONAL POPULATIONS 1 (2003), http://www.bjs.gov/content/pub/pdf/
ecp.pdf [http://perma.cc/QF2W-XQ5C]; Job Seeker Services: Ex-offender, WORK-FORCE DEV.

CTR., https://www.wfdc.org/job/offenders.htm [https://perma.cc/B6PJ-SNVF].
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shows this is simply not the case.1 3 In 2001, researcher Devah Pager hired
two pairs of young men-one black and one white-to apply for advertised
entry-level positions in Milwaukee, Wisconsin.1 4 She created a fake resume
listing identical credentials, with one exception: one resume within each
pair included a minor, nonviolent, felony drug conviction accompanied by
an eighteen-month prison sentence.' 5 By measuring the callback rates for
each applicant, she sought to isolate employers' treatment of a criminal
record in employment.16

Pager took many steps to mitigate confounding variables. First, she
sought to equalize the actors within each pair based on "age, race, physical
appearance, and general style of self-representation." 7 And the actors
within each pair took turns acting as the ex-convict to compensate for any
uneven personality effect.' 8  Second, Pager ensured employers would
discover the applicant's criminal history even if the application did not
request such information. The ex-offender resume included employment
experience attained in a correctional facility, and its list of references
included a parole officer, complete with a fake answering-machine
message.1 9 Third, Pager equalized the applicants' work experience. Where
the ex-offender resume reported six months of work experience in prison,
the nonoffender resume reported six months of temporary, low-skill work.20

To account for the ex-offender's additional twelve months in prison, the
nonoffender reported graduating from high school one year late.2' Thus,
both resumes reported identical work experience.22 By nullifying these
potential confounding variables, the audit effectively isolated the effect of
criminal history in hiring.23

For both pairs, criminal history had a significant effect on callback
rates. The white nonoffender applicant was called back for 34% of their
applications, while the white applicant with a criminal record was called
back only 17% of the time.24 The black applicant with a clean record
achieved a 14% callback rate, while the black ex-offender applicant

13. DEVAH PAGER, MARKED: RACE, CRIME, AND FINDING WORK IN AN ERA OF MASS
INCARCERATION 71 (2007) (concluding that a criminal record impacts hiring decisions).

14. PAGER, supra note 13, at 58-66.
15. Id. at 59-61.
16. Id. at 61.
17. Id. at 59.
18. Id.
19. Id. at 63.
20. Id.
21. Id.
22. Id.
23. Id. at 59.
24. Id. at 91 fig.5.1.
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received a callback from just 5% of his applications, or about one-third as
often.25 These results are reproduced below.2 6

Figure 1

The effect of a criminal record on callback
whites.

rates for blacks and

;34..35
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Pager's data demonstrates that even when candidates' qualifications
are otherwise equalized, the stigma of a criminal record has a powerful
effect on employers' hiring decisions. But while isolating conviction
stigma was her primary goal, her data also illuminates the racial disparity in
hiring. Recall that the four applicants' credentials were largely identical,
and Pager attempted to select applicants with similar personality traits. Yet
the black applicant with no criminal history received less than half as many
callbacks as the white applicant with a clean record.27 Shockingly, the
white applicant with a felony conviction enjoyed an even higher callback
rate than the black applicant with a clean record.28 Clearly, then, race has
an impact on hiring decisions. Though a full discussion of race is beyond
the scope of this Note, this particular outcome will be further addressed in
Part II.

25.
26.
27.
28.

Id.
Id.
Id.
Id.

5

0
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B. Equal Opportunity for Ex-Offenders

Because criminal background checks are often discriminatory and
tangibly harmful to society, they should be constrained. The data above
clearly demonstrate that employers differentiate between applicants based
on criminal history. This practice cannot be billed as discriminatory in all
cases: after all, a criminal record is sometimes legitimately relevant to an
employer's evaluation of a candidate. But as Part II will demonstrate,
convictions are often irrelevant to employers' true interests. This potential
for discrimination, combined with the scope of this practice-90% of
employers conducting background checks, affecting the 20% of Americans
with criminal records-suggests background checks must be constrained
where discrimination is a possibility and where a criminal record has no
probative value.

On top of this, increasing employment for ex-offenders can also
benefit society by increasing public safety, decreasing prison costs, and
boosting the economy as a whole. The Safer Foundation, a Chicago-based
not-for-profit organization, provides employment services for people with
criminal records. 29 In 2005, the three-year recidivism rate for Illinois
Department of Corrections releases was 52.3%.30 For that same period,
data showed the recidivism rate for Safer Foundation clients who had
achieved thirty days of consecutive employment was just 20%; for clients
who had achieved a full year of employment, the rate dropped to 16%.31
Other data suggest only older offenders are less likely to recidivate when
employed, but still show strong results. In one large-scale study tracking
the impact of employment on recidivism for persons with an arrest record,
members of a treatment group were offered a minimum-wage job, and
members of a control group were offered no job.32 The study found that for
persons ages twenty-seven and older, or half of all ex-offenders, members
of the treatment group were about 8% less likely to be rearrested than the
control group after one year, and 11% less likely after three years.33

However, for the twenty-six-and-younger age bracket, the treatment group

29. SAFER FOUND., I AM SAFER: 2014 ANNUAL REPORT 2-3 (2014), http://www

.saferfoundation.org/files/documents/SAFER-ANNUAL-REPORT-FY2014.pdf [http://perma.cc/
3CA9-8J3B].

30. SAFER FOUND., A ROAD BACK: SAFER FOUNDATION THREE-YEAR RECIDIVISM STUDY

2008 (2008), http://www.saferfoundation.org/files/documents/Safer%20Recidivism%20Study%
202008%20Summary.pdf [http://perma.cc/HY7M-SXTZ].

31. Id. Notably, Safer Foundation requires applicants to be drug free and "ready to work."
Getting Started with Safer, SAFER FOUND., http://www.saferfoundation.org/client-resources/
getting-started [http://perna.cc/T6UF-9UNZ]. This suggests that perhaps their clients may be the
type of people who are less likely to recidivate anyway, perhaps confounding these results. Even
so, the results are very strong.

32. Christopher Uggen, Work as a Turning Point in the Life Course of Criminals: A Duration
Model ofAge, Employment, and Recidivism, 65 AM. SOC. REV. 529, 535-37 (2000).

33. Id. at 534, 537.
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tracked the control group almost exactly. 34 While the second study shows
an impact only for the older half of ex-offenders, the results taken together
demonstrate employment has a positive impact on recidivism overall. This
decreased recidivism, in turn, would lead to greater public safety.

Finally, the decreased recidivism that would result from increased
employment of ex-offenders would have a significant and positive
economic impact. A report from the Economy League of Greater
Philadelphia estimated the cost savings to the city per 1,500 fewer
recidivists to be over $26 million.35 And the Center for Economic and
Policy Research estimated the ex-offender population's low employment
rates cost the U.S. economy between $57 and $65 billion in 2008.36 The
potential for discriminatory behavior paired with the positive impact on
public safety and the economy support policies that effectively diminish
barriers to employment for ex-offenders.

C. Why Not Take Affirmative Steps?

Because of the positive implications of increasing ex-offender
employment, some reentry programs focus on mitigating or eliminating
other negative credentials in this population, like low education levels or
poor job skills. For example, ex-offenders who participate in educational
programs while in prison are 43% less likely to return to prison than
offenders that do not. 37 These programs are extremely valuable to offenders
and to society.38 But if employers are permitted to freely overlook ex-
offenders in the application process, improvements in education and
credentials will be ineffectual. This Note therefore focuses on the threshold
issue-ensuring ex-offenders get fair consideration in employment.

34. Id. at 536-37.
35. ECON. LEAGUE OF GREATER PHILA., ECONOMIC BENEFITS OF EMPLOYING FORMERLY

INCARCERATED INDIVIDUALS IN PHILADELPHIA 18 (2011), http://economyleague.org/uploads/
files/712279713790016867-economic-benefits-of-employing-formerly-incarcerated-full-report
.pdf [http://perma.cc/L25E-UJMB].

36. JOHN SCHMITT & KRIS WARNER, CTR. FOR ECON. & POLICY RESEARCH, EX-OFFENDERS
AND THE LABOR MARKET 14 (2010), http://www.cepr.net/documents/publications/ex-offenders
-2010-11.pdf [http://pena.cc/23VT-2SZW].

37. LOIS M. DAVIS ET AL., BUREAU OF JUSTICE ASSISTANCE, U.S. DEP'T OF JUSTICE,
EVALUATING THE EFFECTIVENESS OF CORRECTIONAL EDUCATION, at xvi (2013),
https://www.bja.gov/Publications/RANDCorrectional-Education-Meta-Analysis.pdf
[https://perma.cc/K6WC-BFBF].

38. See JOAN PETERSILIA, WHEN PRISONERS COME HOME: PAROLE AND PRISONER REENTRY
175-81 (2003) (showing the effectiveness of prison rehabilitation programs).
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II. Balancing Stakeholder Interests and Reality

A criminal history has a significant detrimental effect on employment
prospects. Part I demonstrated that history is a negative credential on its
own-that is, even when applicants are completely identical in terms of
experience, employment gaps, and other qualifications, employers are
significantly less likely to select applicants with a criminal background for a
callback interview. This Part will dissect the arguments for and against
using criminal background checks in hiring, assess their validity, and distill
if, how, and when employers should be permitted to use criminal
background checks.

A. How and When Background Checks Should Be Permitted

1. Risk of Recidivism Decreases with Time.-When considering
criminal records, employers should explicitly consider the age of a
conviction, because even though reoffending is the norm rather than the
exception, 39 an ex-offender's risk of recidivism drops with time. A study
by the National Institute for Justice showed the "hazard rate," or risk of
arrest, for persons first arrested for robbery at age eighteen dropped below
the general population for persons of the same age after 7.7 years. 40 For
those arrested for aggravated assault, that number is 4.3 years; for burglary,
the number is 3.8 years. 41 The hazard rate for a person arrested for robbery
at age sixteen, who subsequently stayed clean, dropped below that of the
general population of the same age after 8.5 years.42 The same study also
found the hazard rate for older arrestees dropped noticeably more quickly:
for a person arrested at age twenty, the hazard rate dropped below the
general population after just 4.4 years. 43

Notably, researchers found arrestees' hazard rates never dropped
below those of the never-arrested population. 44 This means that, even after
many, many years, an ex-offender is still slightly more likely than a non-
offender to commit a crime. Even so, that risk drops dramatically within
just a few years of release. Employers should therefore explicitly consider

39. See MATTHEW R. DUROSE ET AL., BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF

JUSTICE, RECIDIVISM OF PRISONERS RELEASED IN 30 STATES IN 2005: PATTERNS FROM 2005 TO

2010, at 1 (2014), http://www.bjs.gov/content/pub/pdf/rprts05p0510.pdf [http://perma.cc/ESQ5
-8RAV] ("About two-thirds (67.8%) of released prisoners were arrested for a new crime within 3
years, and three-quarters (76.6%) were arrested within 5 years.").

40. Alfred Blumstein & Kiminori Nakamura, 'Redemption' in an Era of Widespread Criminal
Background Checks, NAT'L INST. JUST. J., June 2009, at 10, 12, https://www.ncjrs.gov/pdffilesl/
nij/226872.pdf [https://perma.cc/3M66-MHJJ].

41. Id.
42. Id. at 12-13.
43. Id. at 13.
44. Id. at 14.
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the age of a conviction whenever they check a candidate's criminal
background and give less weight to older convictions. And legislators
should consider barring consideration of particularly old, low-level crimes
altogether.

2. Deferring Inquiries Helps Overcome Stereotypes.-Even when
consideration of a particular conviction is permitted, inquiries into a
candidate's background should be delayed at least beyond the initial
application stage. Obviously this benefits ex-offenders, because it enables
them to get to a first interview more easily and make a good impression.
But it also benefits employers, who might rule out otherwise qualified
candidates because of a conviction.

In addition to isolating the effect of a criminal record and race on
callback rates, Devah Pager's study tracked the impact of personal
contact.45 The testers in her study sometimes had the opportunity to interact
with hiring managers. 46 For each applicant, personal contact increased the
applicant's callback rate, and for three of the four applicants this effect was
enormous. For white applicants, personal contact reduced the penalty
associated with a criminal record from 70% to 20%: the disparity between
the white applicants was cut nearly in half, from 19 to 11 percentage
points. 47 But while the black applicant with a clean record also saw a
significant bump in callbacks with personal contact-by percentage
increase, the largest bump of the four categories-the increase for the black
applicant with a criminal record was statistically insignificant. 48 These
interactions are shown in Figure 2.49

45. PAGER, supra note 13, at 102-06.
46. Id. at 103.
47. Id. at 104, 104 fig.6.1.
48. Id. at 105, 105 fig.6.2.
49. Id. at 105 fig.6.2.
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Figure 2

The correlation between personal contact, a criminal record, and

callback rates for blacks and whites.
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Where personal contact narrowed the gap between the white interview
pair, it exacerbated that gap for the black pair. And although her data set is
small, Pager concluded the disparity is not due to chance.50 She believes
this is due to the compounding stereotypes involved.5 1 As Pager's data
clearly shows, both applicants with a criminal record and black applicants
generally experience lower callback rates than similarly qualified
counterparts.52 Pager suspects personal contact can mitigate the effect of
one stereotype, as with the white applicant with a criminal background and
the black applicant with a clean background.53 But she posits the
combination of the two is simply too much to overcome.54 But while black
applicants with a criminal conviction are not significantly helped by
personal contact, they are not harmed either-their callback rate remained
statistically similar. Since most applicants benefit from employers' deferral
of consideration of criminal records, and ex-offenders are not harmed,
deferral has positive outcomes for applicants as a whole.

50. Id. at 106.
51. Id.
52. See supra notes 23-25 and accompanying text.
53. PAGER, supra note 13, at 106.
54. Id.
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Employers, too, can benefit from this deferral. Pager's data
demonstrate that personal contact can enhance employers' consideration of
ex-offender applicants. This suggests hiring managers are needlessly
weeding out qualified applicants because of their criminal backgrounds.
Therefore, background checks should be deferred beyond the initial
application phase, allowing ex-offenders a greater chance at the personal
contact that comes with a first interview. And, ideally, background checks
should be deferred until a much later stage. For example, employers could
delay background checks until they have selected a short list of finalists.
This would allow the employer to see the applicant's full credentials and
abilities before considering the applicant's criminal background, allowing
the employer to more easily consider how a criminal conviction interacts
with the applicant's skills as a whole.

B. What Crimes Matter? Employers' Interests in Using
Background Checks

1. Predicting Job Performance.-In addition to the age of the
conviction at the time of the background check, employers should also be
constrained in the type of convictions they can consider in relation to a
given position. Perhaps the principal fear employers have in hiring ex-
convicts is that criminal behavior will translate to poor or even harmful job
performance." In a simplistic example, a person with a theft conviction
might steal from the organization. Employers must therefore have the
flexibility to screen for particular, relevant criminal convictions during the
hiring process. However, this flexibility should be cabined so background
checks are not used to screen for irrelevant crimes that might prejudice the
hirer. In drawing a line, it is useful to think about the connection between
the job duties or context of the position sought and the particular criminal
behavior. When there is a close connection, the employer may validly
consider criminal behavior; when the connection is more tenuous, employ-
ers should be prohibited from examining those criminal records. The Third
Circuit and the Equal Employment Opportunity Commission (EEOC) have
adopted this approach,56 and legislatures considering fair-chance policies
should too.

55. See Jim Meyerle, Former Convicts Make Bad Employees-And Other Hiring Myths Big
Data Expose, QUARTZ (Sept. 11, 2013), http://qz.com/122553/former-convicts-make-bad
-employees-and-other-hiring-myths-big-data-expose/ [http://perma.cc/N4HZ-NFLF] (implying
that employers believe that former convicts make bad employees).

56. See El v. Se. Pa. Transp. Auth., 479 F.3d 232, 243-45 (3d Cir. 2007) (requiring that hiring
policies "accurately distinguish between applicants that pose an unacceptable level of risk and
those that do not"); U.S. EQUAL EMP'T OPPORTUNITY COMM'N, EEOC ENFORCEMENT
GUIDANCE NO. 915.002, CONSIDERATION OF ARREST AND CONVICTION RECORDS IN
EMPLOYMENT DECISIONS UNDER TITLE VII OF THE CIVIL RIGHTS ACT OF 1964, at 10-20 (2012),
http://www.eeoc.gov/laws/guidance/upload/arrestconviction.pdf [http://perma.cc/RM8Q-TECQ]
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a. Conviction as Probative of Job Performance.-A criminal

conviction might be legitimately probative of on-the-job behavior when a
person with a certain type of criminal conviction applies for a position
where the person could act in accordance with past criminal behavior. If
the conviction relates to a job duty, or if the candidate has acted illegally in
a similar context in the past, she might be more likely than other candidates
to act criminally in the future. For convictions in this category, employers'
concerns are legitimate.

An employer naturally seeks to distinguish between applicants based
on factors that might influence job performance.57 Toward this goal, the
employer might contact past supervisors to ask about the prospective
employee's performance or ask the applicant about her performance in
related positions. Likewise, if the applicant has a conviction for a crime
that is very closely related to the duties of the position sought, that
conviction may have some legitimate bearing on the employee's candidacy.
In these situations, the conviction is a valid consideration not because of the
conviction itself but because the criminal behavior is relevant to potential
job performance. For example, an embezzlement conviction is interesting
to a firm hiring an accountant not because of the criminal element but
because of what it says about the candidate's ability to effectively perform a
job with fiduciary duties.

Similarly, a conviction might be probative of performance when the
position sought could give the candidate a unique opportunity to reoffend.
These concerns are often valid where the position sought is largely
unsupervised. The Third Circuit, for example, has upheld summary
judgment in favor of a hiring practice categorically barring applicants with
violent criminal convictions for a paratransit bus-driver position.58 The
court was receptive to the employer's concern for public safety, noting the
position "require[d] the employee to be alone with and in close proximity to
vulnerable members of society," generally without direct supervision. 59

And there are other contexts that could justify consideration of a particular
conviction. For example, a theft conviction might be relevant to a night
stockroom position, since that position is probably minimally supervised.
Though there is no threat to public safety, the employer has an interest in
identifying candidates who are more likely to steal.

Therefore, both job duties and the context surrounding the position can
justify consideration of particular convictions. Contrast a robbery, for

[hereinafter EEOC, ARREST AND CONVICTION RECORDS] (requiring employers to show that a
criminal conduct exclusion policy "effectively link[s] specific criminal conduct, and its dangers,
with the risks inherent in the duties of a particular position").

57. See Griggs v. Duke Power Co., 401 U.S. 424, 436 (1971) (stating that procedures
measuring job performance are "obviously .. . useful" in making employment decisions).

58. El, 479 F.3d at 235, 249.
59. Id. at 243.
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example, with a reckless-driving conviction-both are relevant to a
candidate's potential performance in an unsupervised bus-driver position,
but for different reasons. The robbery is relevant because the position is
unsupervised, the job's context; a reckless-driving conviction is relevant
because it relates directly to the candidate's ability to drive safely, a job
duty. A conviction can be relevant for either reason, but before an
employer may consider it, there should be a clear connection to the position
sought.

b. Conviction as Proxy for Moral Fiber.-Employers are also
concerned that a criminal conviction indicates poor moral fiber.60  In
contrast with the examples above, this concern is not based on any
connection between a particular criminal behavior and the job's context or a
job duty. Rather, in this category, employers assume a person who has
broken the law will make generally poor decisions that will translate to poor
job performance. However, there is no data supporting this assumption,
and anecdotal evidence suggests ex-offenders are no more likely to "act
out" than other employees. Therefore, employers should be barred from
considering criminal convictions for this discriminatory purpose.

There is no comprehensive data showing ex-offenders are any more or
less likely to misbehave or be terminated than other employees. Logically,
however, the formality and norms of the workplace and adequate
supervision might deter ex-offenders from acting out. And people with a
criminal background have difficulty finding employment, so one might
expect them to behave unusually well while at work so they can keep their
positions. Indeed, small-scale and anecdotal evidence suggests ex-
offenders perform as well as, and perhaps even better than other employees.
The Johns Hopkins Hospital, for example, hired 491 ex-offenders between
2003 and 2006.61 An examination of employee performance evaluations for
that same period showed ex-offenders had statistically similar scores to
nonoffender employees.62 And the hospital's Vice President for Human
Resources said zero of the employees who were terminated for misbehavior
over a period of ten years had a criminal background.63

60. See Caron Beesley, Conducting Employee Background Checks-Why Do It and What the
Law Allows, U.S. SMALL BUS. ADMIN. (Dec. 7, 2011), https://www.sba.gov/blogs/conducting
-employee-background-checks-why-do-it-and-what-law-allows [https://perma.cc/GM9B-C2TZ]
("A background check can ... provide insight into an individual's behavior, character, and
integrity.").

61. ALT. STAFFING ALL., PERSUADING EMPLOYERS TO HIRE EX-OFFENDERS 2, 9 (2010),
http://altstaffing.org/wp-content/uploads/2013/01/Persuading-Employers-to-Hire-Ex-offenders
_Transcript.pdf [http://perma.cc/T8AN-BUYS].

62. Id. at 9.
63. Id. at 9-10.
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Criminal convictions can be useful in hiring when they are clearly
related to or probative of the candidate's fit for the position sought.
Employers should be permitted to consider a conviction when it is closely
related to a job duty or when the candidate will be placed in a situation
mirroring the context of their criminal activity. But hirers should be
prohibited from considering unrelated convictions as a proxy for moral
fiber because there is no evidence that ex-offenders make poor employees.

2. Protecting the Bottom Line.

a. Negligent Hiring Liability.-In addition, employers may be
concerned that ex-offenders' behavior could harm their business
economically. Employers may wish to check a candidate's criminal history

to protect against vicarious liability and negligent hiring liability. Under
the doctrine of respondeat superior, an employer can sometimes be held
vicariously liable for any action taken by an employee within the scope of
employment.64 Negligent hiring, in contrast, can create liability even where
an employee's actions exceed the scope of employment. 65 Because
employers can be liable for employee actions that exceed the scope of
employment, employers should be able to check for convictions beyond
those closely connected to the position sought. Notably, this interest
conflicts with the framework discussed above, which would permit
employers to consider only those convictions that are closely connected to
the job opening.

Employers should be informed that negligent hiring liability is
extremely uncommon: one national study found the risk of liability for a
given employer in a year to be just a fraction of one percent, and only about
half of negligent hiring claims involve criminal records. 66 In most states,
courts focus on the adequacy of the employer's investigation into an
employee's background, including references and criminal record,67 and
employers who conduct thorough checks are rarely found liable under this
theory. 68 But even if it is rare, the threat is real, and employers need to be
able to check criminal records to protect against this liability.

64. 29 AM. JUR. Trials 267 4 (1982 & Supp. 2015).
65. Id.
66. HELEN GAMBLER, WILLIAM WAYNE JUSTICE CTR. FOR PUB. INTEREST LAW, CRIMINAL

RECORDS IN THE DIGITAL AGE: A REVIEW OF CURRENT PRACTICES AND RECOMMENDATIONS

FOR REFORM IN TEXAS 18 (2013), https://law.utexas.edu/publicinterest/research/criminalrecords
.pdf [https://perma.cc/HA77-P9T8].

67. 29 AM. JUR. Trials 267 9.7 (Supp. 2015).

68. NAT'L WORKRIGHTS INST., BEST PRACTICE STANDARDS: THE PROPER USE OF CRIMINAL

RECORDS IN HIRING 6 (2013), http://workrights.us/wp-content/uploads/2014/09/Best-Practices
-Final-2.pdf [http://perma.cc/873B-MWUV].
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b. Theft and Dishonesty.-Employers are also concerned ex-offenders
are more dishonest than other applicants and possibly prone to steal or
embezzle. Most employers purchase fidelity bonding for employees, a type
of insurance that indemnifies firms against loss through theft, forgery, or
other dishonest acts by employees. 69 However, private insurers often refuse
to bond persons convicted of crimes involving dishonesty, labeling this and
other "at-risk" populations as "not bondable." 70 This leaves employers
without any insurance against the potential dishonest activity of these
applicants.

However, this particular threat is firmly mitigated by the Federal
Bonding Program. Since 1966, the federal government has provided free
bonding for the first six months of employment for at-risk persons.7 1 The
program provides full reimbursement with no deductible for workplace
theft by ex-offenders. 72 And it has proven incredibly successful-of 42,000
placements, just 460 proved to be dishonest, a success rate of nearly 99%.73
Furthermore, the process requires minimal application forms or
processing. 74 Employers still have an interest in checking criminal
backgrounds for this purpose, though: the employer must determine which
candidates have a record, so they know whether to apply for private or
federal bonding. Again, this interest conflicts with the framework above.
But since only dishonest crimes are deemed not bondable by private
insurers, employers' investigations for this purpose should be limited to
convictions involving dishonesty.

c. Replacement Costs.-A final economic reason an employer might
be hesitant to hire an ex-convict is the cost of replacing the employee if she
recidivates. This is a valid concern-more than two-thirds of ex-offenders
are rearrested within three years, and more than three-quarters are rearrested
within five years. 75 But while data is minimal, at least one study shows
turnover among ex-offenders is lower than that of nonoffenders.

The Johns Hopkins Hospital hired 491 ex-offenders between 2003 and
2006, and in 2009 it conducted a study to determine the retention rate
among that population. 76 The study found the turnover rate for the ex-
offenders was actually lower than that of employees without records over

69. Program Background, FED. BONDING PROGRAM, http://www.bonds4jobs.com/program
-background.html [http://perma.cc/3VNP-4H7E].

70. Id.

71. Id.; Individuals Seeking Bonding, FED. BONDING PROGRAM, http://www.bonds4jobs.com/
individual-seeking-bonding.html [http://perma.cc/BG5Y-MLSB].

72. Program Background, supra note 69.
73. Id.
74. Id.
75. DUROSE ET AL., supra note 39, at 1.
76. ALT. STAFFING ALL., supra note 61, at 2, 9.
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the first forty months of employment.7 7 This is, of course, merely anecdotal
evidence. It does not conclusively demonstrate ex-offenders will have a
higher retention rate, let alone that this trend would apply in all job fields.
But it makes sense-persons with a criminal background often have a tough
time getting a job, so one might expect them to stick with a job longer. And
with no hard data, anecdotal evidence is useful and suggests ex-offenders
are no more likely to leave their jobs than nonoffenders.

Although employers might assume ex-offenders are more likely to act
out and leave positions vacant, this argument is not supported by data. But
the threats of negligent hiring liability and workplace theft are real. This
suggests employers should be permitted to consider a wider range of
convictions than urged above. To balance this interest in broad background
checks against the interest in constraining the scope of background checks

to job-related convictions, I argue firms should create a clear "buffer"
between the person making the ultimate hiring decision and a candidate's
full criminal history. First, the firm should choose an individual employee
or department to examine each applicant's entire criminal record. This
would allow the firm to protect itself from negligent hiring liability and
learn of crimes involving dishonesty for bonding purposes. Second, the
examiner would determine whether each conviction is either probative of
job performance or relevant because of its context. Those convictions that
qualify could then be forwarded to the hirer on a need-to-know basis. In
this way, the firm can obtain the information it needs for bonding and
negligent hiring liability but still ensure the hirer is not exposed to
irrelevant and potentially prejudicial convictions.

C. Statistical Discrimination: Race, Crime, and Employment

Another benefit of the buffer mechanism is its potential to mitigate
"statistical discrimination"-the use of race as a proxy for a criminal
record-in hiring. Devah Pager's data shows a clear discrepancy between
hiring rates for black and white males, even when equalizing candidates'
qualifications. 78 This Note does not fully examine the effect of race in
employment. But there is an unusual way in which race interacts with a
criminal background that deserves discussion. If employers are not
permitted to use background checks as they wish, they may use race as a
proxy for conviction history to the detriment of nonoffender black
applicants.

Employers do not want to hire candidates with a criminal background
for a variety of reasons. 79 And employers are likely aware of racially

77. Id. at 9.
78. See supra notes 24-28 and accompanying text.
79. See supra subpart 1(B).
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disproportionate arrest and imprisonment rates. African-Americans are
disproportionately represented in the prison population, composing 35.8%
of jail inmates80 but just 13.2% of the national population in 2013.81 Put
another way, black males ages eighteen and nineteen are 9.5 times more
likely to be in prison than white males of the same age. 82 Knowing the
racial imbalance in our criminal justice system, an employer that does not
want to hire an ex-offender might use race as a proxy for a criminal
background check when one is unavailable or not permitted. 83

Empirical research in this area is minimal but consistent. One study
examined a survey of 3,000 employers conducted between 1992 and 1994
in four major metropolitan areas.8 4 Firms that said they were willing to hire
an ex-offender, whether they checked criminal backgrounds or not, hired
black male applicants at almost exactly the same rate. 85 But among firms
who were not willing to hire an ex-offender, those who checked candidates'
criminal records were nearly twice as likely to have hired a black male
candidate most recently as those who did not conduct background checks. 6

Those results are reproduced in Figure 3.87

80. See MINTON & GOLINELLI, supra note 3, at 7 tbl.3.
81. State & County Quickfacts, supra note 2.
82. E. ANN CARSON & DANIELA GOLINELLI, BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF

JUSTICE, PRISONERS IN 2012: TRENDS IN ADMISSIONS AND RELEASES, 1991-2012, at 25 (2013),
http://www.bjs.gov/content/pub/pdf/p12tar9112.pdf [http://perma.cc/GGC7-YY9F].

83. Holzer et al., supra note 8, at 460.
84. Id. at 463.
85. Id. at 466 tbl.2.
86. Id.
87. Id.
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Figure 3
The correlation between a firm's background check policy, its
expressed willingness to hire an ex-offender, and the likelihood it
selected a black male as its most recent hire.
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Another study examined a similar data set collected in 2001 in Los
Angeles and found even more dramatic results.88 There, 12% of employers
who conducted background checks had hired a black male as their last
employee, compared to just 3% of firms that did not check criminal
backgrounds. 89 These data suggest firms who do not conduct criminal
background checks are more likely to engage in statistical discrimination
than firms that do check backgrounds-whether this is conscious or
unconscious, they are less likely to hire a black applicant.

Because of the risk of statistical discrimination, any policy
constraining employers' use of criminal background checks must account
for the potential harm to nonoffender black male applicants. The buffer
approach sketched above9 0 would help mitigate that danger. This approach
would give hirers the comfort of knowing someone at the firm was
examining the candidate's full criminal record, decreasing the chances of
statistical discrimination. But the buffer would prevent the hirer herself
from exposure to any unfairly prejudicial convictions.

As a complementary effort, advocates should inform employers of
their rights. With any new law, employers might think they are prohibited

88. Michael A. Stoll, Ex-Offenders, Criminal Background Checks, and Racial Consequences
in the Labor Market, 2009 U. CHI. LEGAL F. 381, 390-91, 403.

89. Id. at 403.
90. See supra subsection II(B)(2)(c).
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from conducting background checks altogether or may perform fewer
checks than they had previously for fear of liability. Therefore, a crucial
part of any approach should be a comprehensive information campaign.
Employers should be clearly notified of when they may and may not
lawfully check a candidate's background. This will ensure employers
check candidates' criminal backgrounds when appropriate, minimizing
statistical discrimination.

D. Four Ideal Elements, Distilled

Given the arguments and data discussed above, there are four distinct
elements that should be present in any regulatory approach to criminal
background checks in employment. Taken together, these elements balance
employers' need to assess candidates and ex-offenders' interest in getting a
fair chance. First, employers should consider the age of criminal convic-
tions. An ex-offender's risk of recidivism decreases significantly with time,
so older convictions are not as strongly probative of future behavior as
recent convictions. And individual convictions carry with them particular
circumstances. Candidates should be given a chance to explain any
mitigating circumstances or make the case for their rehabilitation.

Second, businesses should defer background checks until after the
initial application process to mitigate the effect of stereotyping. This
obviously benefits ex-offenders. But since the data suggests employers find
their concerns to be unfounded once they meet such a candidate, it also
benefits employers by expanding their pool of qualified applicants. Thus,
deferral of background checks, at least beyond the application process,
would benefit both ex-offenders and firms.

Third, employers should consider only those convictions closely
related to a job skill or the context of the position sought. These
convictions are a sort of negative qualification for the position-like a
diploma or recommendation letter, they can help the employer predict job
performance. But for unrelated convictions, there is a serious risk
employers will consider convictions as merely indicative of moral fiber,
leading to unfair prejudice. Employers should not consider these unrelated
convictions in making employment decisions.

Fourth, in an ideal system, there should be a clear buffer between the
person who initially examines a candidate's criminal record and the people
who hire and eventually supervise a candidate. Employers should be
required to designate a person or department to examine each candidate's
criminal history and inform the hirer and supervisor of convictions only
where they are clearly probative of job performance. This system enables a
firm to examine a candidate's entire criminal record, thereby protecting
them from negligent hiring liability, informing them of dishonest crimes for
insurance purposes, and decreasing the temptation to engage in statistical
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discrimination, while simultaneously diminishing the risk of prejudice due
to unrelated crimes.

III. Assessing Existing Approaches

The elements articulated above manifest themselves in two major
statutory approaches: disparate impact liability under Title VII of the Civil
Rights Act of 1964 and the more recent fair-chance hiring, or ban the box,
movement. Policy efforts also play a role, manifested in federal and local
efforts to incentivize and inform employers in considering the ex-offender
population. This Part discusses those approaches and assesses their
strengths and weaknesses.

A. Disparate Impact Liability

One strong remedy for ex-offenders who face overly broad criminal
background checks is disparate impact liability under Title VII of the Civil
Rights Act of 1964 (Title VII). 91 Title VII proscribes not just disparate
treatment, but also disparate impact-"practices that are fair in form, but
discriminatory in operation."92 Disparate impact was codified as a three-
step process in a 1991 amendment to the Civil Rights Act. 93 First, the
plaintiff must show that a specific employment practice has a disparate
impact on a protected group.94 Second, the employer has the burden of
demonstrating the employment practice is both job related and tied to a
business necessity. 95 Third, even if the employer meets this burden, the
petitioner may demonstrate that an alternative practice would have the same
effect, and that the employer refuses to adopt the alternative.96 Since
disparate impact based on race is prohibited under Title VII, and because
racial minorities are more likely to have a criminal record, 97 criminal
background checks in employment often violate Title VII.

1. Strengths of Disparate Impact.-Disparate impact liability has two
strengths. First, it is widely available. As federal law, disparate impact
liability protects ex-offenders nationwide. Second, through case law and
recent guidance from the EEOC, the federal entity charged with enforcing

91. Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in
scattered sections of 2 U.S.C., 28 U.S.C. and 42 U.S.C.).

92. Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971).
93. Civil Rights Act of 1991, Pub. L. No. 102-166, 105, 105 Stat. 1071, 1074-75 (codified

as amended at 42 U.S.C. 2000e-2(k)(1)(A) (2012)).
94. 42 U.S.C. 2000e-2(k)(1)(A)(i).
95. Id.
96. Id. 2000e-2(k)(1)(A)(ii).
97. See supra notes 80-82 and accompanying text.
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Title VII, disparate impact incorporates three of the elements urged in
Part II of this Note-all except the buffer mechanism.

In Green v. Missouri Pacific Railroad Co., 98 the Eighth Circuit struck
down an employer's sweeping ban on employment of ex-offenders, adding
that it could not conceive of any business necessity that would justify a
blanket ban based on criminal background. 99 Citing an Iowa district court,
the circuit court set out a three-factor test for determining whether a
conviction-related qualification passes the business-necessity test.' 0 The
court said employers must consider (1) the nature and seriousness of the
crime, (2) the time elapsed since the conviction, and (3) the relation of the
crime to the position sought.' 0 ' This widely recognized test encompasses
two of the elements encouraged in this Note: the second factor requires
employers to examine the age of convictions, and the first and third require
employers to consider the relation of the crime to the position, implicitly
requiring employers to give weight to only relevant crimes.

A variant on this test was adopted by the EEOC in a 2012 guidance.10 2

This guidance recommends employers consider "[t]he nature and gravity of
the offense or conduct; [t]he time that has passed since the offense, conduct
and/or completion of the sentence; and [t]he nature of the job held or
sought."' 3  The EEOC guidance also recommends "employers not ask
about convictions on job applications," deferring inquiry or background
checks until later in the hiring process.1 04 Therefore, the EEOC guidance
incorporates the two elements recommended in this Note that were adopted
in Green, and also encourages employers to defer background checks
beyond the preliminary application phase, a third element urged in Part II.

2. Weaknesses of Disparate Impact.-Disparate impact is largely
consistent with the elements articulated in Part II of this Note, but it has a
number of weaknesses. First, disparate impact liability has an inherent
racial lens. It provides a remedy only when a hiring practice has a clear
disparate impact based on a protected class.10 5 In effect, this means
Title VII provides no remedy unless there is a disparate impact based on
race: a hiring practice barring all applicants with any criminal conviction
would comply with Title VII so long as it did not disparately impact any
protected class. Such an approach does not account for the impact of

98. 523 F.2d 1290 (8th Cir. 1975).
99. Id. at 1298.
100. Id. at 1297 (citing Butts v. Nichols, 381 F. Supp. 573, 580-81 (S.D. Iowa 1974)).
101. Id.
102. EEOC, ARREST AND CONVICTION RECORDS, supra note 56, at 15.
103. Id.
104. Id. at 13-14.
105. See 42 U.S.C. 2000e-2(k)(1)(A)(i) (2012) (prohibiting employment practices that cause

"a disparate impact on the basis of race, color, religion, sex, or national origin").
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discriminatory hiring practices on other vulnerable ex-offender groups, such
as low-income whites.

Second, courts are not always receptive to disparate impact arguments
or the EEOC guidelines. For example, the Third Circuit declined to follow
the Green test in El v. Southeastern Pennsylvania Transportation
Authority.106 The defendant in El presented expert reports stating a violent
conviction predicts future behavior (meeting the business necessity test),
and the plaintiff failed to present any evidence to rebut these reports.107 The
court hinted that had the plaintiff presented some evidence showing a
criminal convict is "no longer any more likely to recidivate than the average
person," the plaintiff probably would have escaped summary judgment.1 08

But evidence cannot support this burden-ex-offender recidivism rates
approach, but never reach, that of the nonoffender population. 09 So where
the Eighth Circuit forces employers to show a legitimate business necessity
to support employment restrictions based on criminal records, the Third
Circuit seems to shift the burden to plaintiffs by asking them to produce
impossible statistics to escape summary judgment.

Furthermore, federal courts have been skeptical of or even hostile
toward the EEOC in recent cases. In EEOC v. Freeman,"o for example, the
District Court of Maryland granted summary judgment against the EEOC
and accused the Commission's expert of "cherry-pick[ing]" individuals for
his data and including results that fell outside the relevant time period."I
And in EEOC v. Peoplemark, Inc.," 2 the Sixth Circuit affirmed a district
court order requiring the EEOC to pay $752,000 in attorney's fees because
the Commission failed to drop the case promptly when it learned, during the
course of litigation, that the employer did not actually have a blanket policy
barring applicants with felony convictions, as the EEOC had initially
alleged." 3

Third, the 2012 EEOC guidance, while somewhat comprehensive,
does not have the effect of law and is not entirely clear. Agency guidance is
just that-guidance. It is not binding,' '4 and while some courts will give it
significant weight, others might ignore it altogether. For example, in El, the
Third Circuit noted courts have recently interpreted such guidance as

106. 479 F.3d 232, 243-44 (3d Cir. 2007).
107. Id. at 246-47.
108. Id. at 247.
109. See supra section II(A)(1).
110. 961 F. Supp. 2d 783 (D. Md. 2013).
111. Id. at 795.
112. 732 F.3d 584 (6th Cir. 2013).
113. Id. at 587.
114. U.S. COMM'N ON CIVIL RIGHTS, ASSESSING THE IMPACT OF CRIMINAL BACKGROUND

CHECKS AND THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION'S CONVICTION RECORDS

POLICY 17 (2013), http://www.eusccr.com/EEOC_final_2013.pdf [http://perma.cc/9GWC-JDYZ].
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deserving only Skidmore"5 deference. 116 Furthermore, even if the guidance
were binding, it does not create a bright-line test. Employers have
complained about its lack of clarity."' Between these two uncertainties,
employers will have great difficulty determining how to design an
employment practice so as to avoid liability.

And fourth, because Title VII is part of an existing statute, disparate
impact cannot incorporate the buffer mechanism advocated in this Note
without a specific amendment.

Disparate impact can be an effective remedy. It applies nationwide,
requires employers to defer consideration and consider the age of a
conviction, and permits consideration of only crimes actually related to job
performance. But the EEOC guidance is not law, nor is it a bright-line rule,
and some courts are hostile toward disparate impact and even the EEOC.
And significantly, disparate impact simply cannot be a remedy for employ-
ment practices that have no racial impact-even when they disparately
impact candidates based on socioeconomic status. Advocates should use
disparate impact where it fits but understand it is not always available or
effective.

B. Fair-Chance Policies

A promising approach to regulating criminal background checks in
employment is the fair-chance (sometimes labeled ban the box) movement.
Fair-chance laws are flexible, growing rapidly, and specifically geared
towards balancing the interests of local employers against those of ex-
offender applicants. "8  The name ban the box comes from a box that
employers sometimes include on applications requiring ex-offenders to
identify themselves upon application."9 To restrict this practice, nineteen
states, Washington D.C., and 116 cities and counties have banned the box

115. Skidmore v. Swift & Co., 323 U.S. 134 (1944).
116. El v. Se. Pa. Transp. Auth., 479 F.3d 232, 244 (3d Cir. 2007). Under Skidmore, courts

defer to such guidance only to the extent that it is thoroughly researched and persuasively
reasoned. Id. The court found that the EEOC's 2012 guidance failed to reach this threshold. Id.

117. See U.S. COMM'N ON CIVIL RIGHTS, supra note 114, at 14 (stating that employer groups
supported the goals of the EEOC's 2012 guidance, but objected to "the lack of direction as to how
to comply").

118. See MICHELLE NATIVIDAD RODRIGUEZ & NAYANTARA MEHTA, NAT'L EMP'T LAW
PROJECT, BAN THE BOx: U.S. CITIES, COUNTIES, AND STATES ADOPT FAIR HIRING POLICIES TO
REDUCE BARRIERS TO EMPLOYMENT OF PEOPLE WITH CONVICTION RECORDS, SEPTEMBER 2015,
at 1 (2015), http://www.nelp.org/content/uploads/Ban-the-Box-Fair-Chance-State-and-Local-
Guide.pdf [http://perma.cc/M63X-FKDE] [hereinafter NELP SEPTEMBER 2015] ("Nationwide,
over 100 cities and counties have adopted what is widely known as 'ban the box' so that
employers consider a job candidate's qualifications first, without the stigma of a criminal
record.").

119. Christine Owens & Nayantara Mehta, Hey Obama, Time to #banthebox, CNBC (July 16,
2014, 7:00 AM), http://www.cnbc.com/2015/07/16/time-to-ban-criminal-record-box-on-job
-applications-commentary.html [http://perma.cc/R4FV-5AEY].
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in some form.120 These laws are often labeled fair-chance policies because

many of them provide more comprehensive protections for ex-offenders.1
And though the laws are young, early reports show they can successfully
and substantially increase ex-offender employment, 22 which, in turn, can
decrease recidivism and benefit society generally.1 23  This section will
discuss the strengths and weaknesses of these fair-chance policies,
especially as they relate to the elements articulated in Part II of this Note.

1. Strengths of Fair-Chance Policies.-Fair-chance policies are
flexible and often comprehensive, and many of them incorporate the
elements articulated in Part II. Unlike Title VII, fair-chance policies govern
every employment policy, not just those that disparately impact racial
minorities. They are also flexible, and local representatives can tailor

legislation to meet the needs of their community. And perhaps most
importantly, these policies are rapidly gaining traction-in just the first half
of 2015, five states banned the box.124

Fair-chance policies incorporate three of the elements articulated in
Part II: deferred consideration, consideration of the age of conviction, and
holistic evaluation. By their very nature, ban the box laws defer
consideration of a criminal history beyond the initial application. And
some of them go even further, permitting background checks only for
candidates selected as finalists. Three states, 25 Washington, D.C.,1 26 and
forty-five cities and counties 12 require background checks be deferred until
finalists are selected or conditional offers are extended.

Further, many fair-chance polices require employers to consider the
age of convictions and require employers to consider the relation between
the conviction and the position sought. Eight states,1 28 Washington, D.C.,1 29

and fifty-six cities and counties430 require covered employers to consider
the factors laid out in the 2012 EEOC guidance or something similar.

120. NELP SEPTEMBER 2015, supra note 118, at 1, 3-5.
121. Id. at 1.

122. See DARYL V. ATKINSON & KATHLEEN LOCKWOOD, S. COAL. FOR SOC. JUSTICE, THE

BENEFITS OF BAN THE BOx: A CASE STUDY OF DURHAM, NC 5 (2014), http://

www.southerncoalition.org/wp-content/uploads/2014/10/BantheBoxWhitePaper-2.pdf [http://
perma.cc/L5J3-U9HA] ("Since the Ban the Box initiative began in 2011, the overall proportion of
people with criminal records hired by the City of Durham has increased nearly 7 fold.").

123. See supra notes 29-36 and accompanying text.
124. NELP SEPTEMBER 2015, supra note 118, at 1.
125. Id. at 6, 8, 11. Hawaii delays consideration until a conditional offer is made; Colorado

and New Mexico delay consideration until finalists are selected for the position. Id.

126. Id. at 30. Washington, D.C., delays consideration until a conditional offer is made. Id.

127. Id. at 66-70.
128. Id. at 6-9, 11-12, 66-70.
129. Id. at 30, 70.
130. Id. at 66-70.
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Policies in two states and one city even include explicit "lookback" limits,
discouraging or altogether barring consideration of some old convictions. 3 1

For example, in Massachusetts, criminal records provided by the state
include felony convictions for only ten years following disposition and
misdemeanor convictions for only five years after disposition. 3 2 Though
employers are not required to use the state system, the law also provides
that employers cannot be held liable for negligent hiring merely because
they failed to use other background-check services. 13 Employers are
thereby incentivized to use the state system and no other background-check
services, which will lead them to see only those crimes within the limited
lookback period.

2. Weaknesses of Fair-Chance Policies.-Although fair-chance
policies fit many of the elements discussed in Part II, they have their faults.
First, most of these policies cover only public employers. Seven states,
Washington, D.C., and just twelve local governments apply their policies to
all employers;'34 a further thirteen city and county laws apply to both public
employers and government contractors.'35 The remaining eleven states and
ninety-one cities and counties with fair-chance laws regulate only public
employers.1 36 Notably, these laws can catalyze change in the private sector:
Minneapolis-based employer Target decided to ban the box nationwide in
response to Minnesota's legislation. 37 But full coverage is ideal, so future
adopters should push for laws that apply to both public and private
employers.

Second, almost none of the fair-chance laws include a buffer
mechanism to distance the person who examines a candidate's conviction
history from the person making a final decision. As noted above, this
approach allows employers to examine a candidate's entire criminal history,
protecting against negligent hiring liability and deterring statistical
discrimination. But since the initial examiner screens out irrelevant

131. Id. at 8-9, 38. Hawaii and Newark, N.J., both use a strict bar on consideration of certain
old convictions; Massachusetts provides a strong incentive to use the state's criminal record
system, which provides records for only a limited lookback period. Id.

132. Id. at 9.
133. Id.; Sara Goldsmith Schwartz, E-Alerts: New Massachusetts Criminal Background

Check Requirements to Take Effect on May 4, 2012, SCHWARTZ HANNUM PC (May 3, 2012),
http://shpclaw.com/Schwartz-Resources/new-massachusetts-criminal-background-check
-requirements-to-take-effect-on-may-4-2012/ [http://perma.cc/S3NJ-EZ9K].

134. NELP SEPTEMBER 2015, supra note 118, at 66-70. The states are Hawaii, Illinois,
Massachusetts, Minnesota, New Jersey, Oregon, and Rhode Island. Id. Notably, some of
America's largest cities apply their laws to all employers-New York, Chicago, Philadelphia, San
Francisco, Seattle, Baltimore, and Newark-so the effect could be significant. Id.

135. Id.

136. Id.
137. Id. at 10.
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convictions, the hirer and supervisor are not exposed to any unnecessarily
prejudicial convictions. 38 However, zero states and just five cities and
counties require this sort of procedure, and because none of these local
policies extend to private employers, the pool of candidates that enjoys this
buffer is very small. 139

A third weakness is that some fair-chance laws prohibit background
checks altogether for nonsensitive positions. Twenty-five cities and
counties use background checks for only some positions14 0-for example,
law enforcement, jobs with financial responsibility, or positions caring for
children or the elderly.141 At first glance, this seems like a good idea,
because these positions might give an employee a greater opportunity to act
out. From another perspective, though, these reverse-blanket bans could
increase the potential for statistical discrimination against those candidates

whose backgrounds are not checked.1 42  A better solution would be to
implement a strong buffer between the person who examines a criminal
background and the actual hiring manager. With the buffer mechanism, the
hiring manager can be comforted that each candidate's background has
been checked by another employee and will be less tempted to engage in
statistical discrimination.1 4 3

On the whole, fair-chance policies are useful and robust. They apply
to all ex-offenders, incorporate most of the ideal elements identified in
Part II, and are being embraced rapidly throughout the nation. But they are
not perfect. Future adopters should push strongly for laws that apply to
both public and private employers. And they should consider incorporating
a buffer mechanism, so employers can consider each applicant's full
criminal record without exposing hirers and supervisors to unrelated,
prejudicial convictions. 144

C. Other Efforts: Incentives and Information

Any reform to the use of criminal records in employment should be
complemented by four related efforts. First, advocates should push to

138. See supra subpart I(A).
139. NELP SEPTEMBER 2015, supra note 118, at 17, 23, 26, 35, 45. These are Alameda

County, CA (records are assessed by a special unit within the county human resources (HR)
department); New Haven, CT (records are assessed by the city HR department); Jacksonville, FL
(assessment is centralized in the city HR department); Santa Clara County, CA (the city HR
department reviews the conviction history for tentatively selected candidates); and Akron, OH (if
a background check reveals a conviction, a committee conducts a holistic review). Id.

140. Id. at 66-70.
141. See, e.g., id. at 33 (noting that the Richmond, CA "ordinance prohibits inquiry into an

applicant's criminal history at any time unless a background investigation is required by State or
Federal law or the position has been defined as 'sensitive"').

142. See supra subpart II(C).
143. See supra section II(D)(1).
144. See supra section II(D)(1).
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incentivize employers to hire ex-offenders or diminish disincentives. One
such incentive is the federal Work Opportunity Tax Credit (WOTC). 4 5

This program provides a tax credit for employers who hire, among other
groups, ex-felons. 46 An employer can obtain a tax credit of up to $2,400
per year for each ex-felon it employs. 147 This is not an enormous credit, but
it could be enough to influence employers on the margins. Naturally, this
would create a greater incentive if the amount were increased or if it were
expanded to cover other ex-offenders. Similarly, while the Federal
Bonding Program's six months of free bonding for at-risk candidates 148

might incentivize employers, this program would be a greater incentive if it
were expanded to cover other ex-offenders, or if it lasted longer than six
months.

Negligent hiring liability reform, too, can decrease the chance an
employer will overlook a qualified ex-offender. At least six states have
adopted these reforms.1 49 As an example, recall that Massachusetts has set
a lookback limit on conviction records produced by the state and further
provides that an employer cannot be held liable for failing to use other
services. In effect, this means if an employer uses the state's system
exclusively, it can only be held liable for negligent hiring as it relates to
newer crimes.150 And Texas recently passed a law barring negligent hiring
liability unless the prior conviction was committed in a situation
"substantially similar" to the current position, or the prior conviction was
for one of a few very serious crimes.15' Texas' approach is useful because
it very nearly aligns the scope of a background check for negligent hiring
purposes with job performance purposes. 5 1

Second, some efforts have been made to educate employers, but these
could be expanded and improved. Information can help employers fully
understand their legal obligations. One example is the Federal Interagency
Reentry Council's "Mythbuster" series, which effectively and succinctly
outlines permissible and impermissible uses of background checks in

145. Work Opportunity Tax Credit: Eligible New Hires, U.S. DEP'T LAB. (Apr. 8, 2010),
http://www.doleta.gov/business/incentives/opptax/eligible.cfn#Ex-felons [http://perma.cc/F7AJ
-FBVW].

146. Work Opportunity Tax Credit: WOTC Tax Credit Amounts, U.S. DEP'T LAB. (Apr. 8,
2010), http://www.doleta.gov/business/incentives/opptax/benefits.cftn [http://perma.cc/FR52
-8XRN].

147. Id.
148. See supra note 71 and accompanying text.
149. LEGAL ACTION CTR., STATE REFORMS REDUCING COLLATERAL CONSEQUENCES FOR

PEOPLE WITH CRIMINAL RECORDS: 2011-2012 LEGISLATIVE ROUND-UP 6 (2012),
http://www.nelp.org/content/uploads/2015/03/StateCollateralConsequencesLegislativeRoundupSe
pt2012.pdf [http://perma.cc/3WP3-KGAG].

150. See supra notes 128-29 and accompanying text.
151. TEX. CIv. PRAC. & REM. CODE ANN. 142.002 (West 2014).
152. See supra section II(B)(1).
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employment.1 53 Government agencies in states that have passed fair-chance
policies have similar informative efforts. 5 4 Importantly, these efforts could
be useful to inform employers when they are permitted to use background
checks, perhaps decreasing the temptation to engage in statistical
discrimination. For example, one Mythbuster document outlines the
requirements for showing job relatedness and business necessity."5' Seeing
this, employers will better understand how and when they are permitted to
use background checks and use them when appropriate rather than engaging
in statistical discrimination.

These publicity efforts could be improved by incorporating the data
underpinning fair-chance policies. For example, many employers are
probably not aware that ex-offenders' risk of recidivism approaches that of
the general population within just a few years of release'5 6 or that negligent
hiring lawsuits are extremely rare.1 57 Efforts to educate employers about
these realities can ensure employers understand the reasons behind any
legal requirements surrounding background checks. This information could
even influence employers to take steps beyond those required by law, just
as Target did in response to Minnesota's Fair Chance legislation.1 58

Third, states and the federal government should ensure criminal
records are accurate. The Federal Trade Commission has leveraged the Fair
Credit Reporting Act to force private providers to ensure accuracy, 159 but

153. E.g., FED. INTERAGENCY REENTRY COUNCIL, REENTRY MYTHBUSTER! ON

HIRING/CRIMINAL RECORDS GUIDANCE 1 (2012), http://csgjusticecenter.org/wp-content/uploads/
2012/ li/ReentryCouncil_MythbusterEmployment.pdf [http://perma.cc/V36J-2447] [hereinafter
FED. INTERAGENCY REENTRY COUNCIL, HIRING/CRIMINAL RECORDS GUIDANCE]; FED.

INTERAGENCY REENTRY COUNCIL, REENTRY MYTHBUSTER! CRIMINAL HISTORIES AND

EMPLOYMENT BACKGROUND CHECKS 1 (2012), https://csgjusticecenter.org/wp-content/uploads/
2012/11/ReentryCouncil_MythbusterFCRA_Employment.pdf [http://perma.cc/7BQH-R2J9].

154. See, e.g., Ban the Box: Overview for Private Employers, MINN. DEP'T HUM. RTS.,
http://mn.gov/mdhr/employers/banbox_overviewprivemp.htm [http://perma.cc/QL5V-LVX4]
(indicating that the Minnesota Department of Human Rights "is seeking to engage in a
comprehensive education program to encourage [ban the box] compliance by employers").

155. FED. INTERAGENCY REENTRY COUNCIL, HIRING/CRIMINAL RECORDS GUIDANCE, supra
note 153.

156. See supra section II(A)(1).
157. See supra note 64 and accompanying text.
158. For example, Minneapolis-based Target voluntarily stopped asking about criminal

records on its applications nationwide after Minnesota passed legislation requiring the same. See
supra note 137 and accompanying text.

159. Editorial, Accuracy in Criminal Background Checks, N.Y. TIMES (Aug. 9, 2012),
http://www.nytimes.com/2012/08/10/opinion/accuracy-in-criminal-background-checks.html
[http://perma.cc/6JPN-4NYW]; Employment Background Screening Company to Pay $2.6 Million
Penalty for Multiple Violations of the Fair Credit Reporting Act, FED. TRADE COMMISSION
(Aug. 8, 2012), https://www.ftc.gov/news-events/press-releases/2012/08/employment-background
-screening-company-pay-26-million-penalty [http://perma.cc/Q4CU-522S].
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inaccuracy remains a problem even for FBI-provided background checks.1 60

Inaccuracy can disadvantage applicants who were ultimately convicted of a
lesser offense than the one for which they were charged or arrested.1 6' And
this also harms employers who check criminal records by unnecessarily and
inaccurately diminishing their pool of qualified applicants.

Finally, advocates and agencies should seek funding for studies to fill
in gaps in the literature. For example, the best evidence about ex-offenders'
propensity to act out on the job is anecdotal,1 62 and very few studies have
looked closely at statistical discrimination. 63  Research in this area-
whatever it shows-will help inform and improve future efforts at reform.

Conclusion

Employers should have some freedom in checking candidates'
criminal records. Convictions are sometimes probative of job performance,
and firms need to know about other types of convictions to protect against
negligent hiring liability and for bonding insurance purposes. Still, because
of the potential prejudicial effect of irrelevant criminal records, their use in
hiring should be constrained. This Note has argued for four specific
constraints. Though three of these constraints are widely implemented, the
buffer mechanism is rare. Employers, advocates, and legislators should
strongly consider incorporating such a mechanism into future efforts
because of its many benefits. This buffer would allow firms to freely check
a candidate's entire history, thereby diminishing the risk of negligent hiring
liability and statistical discrimination without prejudicing the hiring
manager with irrelevant convictions. Firms would thereby gain a deeper
pool of qualified applicants, and ex-offenders would enjoy a true fair
chance in employment.

-Ian B. Petersen

160. See MADELINE NEIGHLY & MAURICE EMSELLEM, NAT'L EMP'T LAW PROJECT,
WANTED: ACCURATE FBI BACKGROUND CHECKS FOR EMPLOYMENT, REWARD: GOOD JOBS 1
(2013), http://www.nelp.org/content/uploads/2015/03/Report-Wanted-Accurate-FBI-Background
-Checks-Employment.pdf [http://perma.cc/MS5M-U7AY] ("50 percent of the FBI's records fail to
include information on the final disposition of the case.").

161. Id.
162. See supra notes 59-61 and accompanying text.
163. See supra notes 76-85 and accompanying text.
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