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Articles

Incomplete Designs

Mitchell Pearsall Reich*

Many legal rules are designed to address the imperfections of real-world

institutions. Rules of justiciability and deference, statutes setting adminis-

trative deadlines, multinational treaties that protect foreign nationals-all are

designed, at least to a degree, to minimize and correct the limitations of courts,
agencies, and self-interested states at making the decisions the law requires of
them.

But these and countless other efforts at institutional design are subject to

a subtle yet pervasive problem. Rules intended to reallocate or restructure

institutional authority typically cannot be made without further decisions of

their own-to fill in details, to develop supporting structures, or to apply rules

in individual cases. There is no assurance that an institution will be capable of

making those decisions any more competently than it makes those decisions

that the design is intended to improve. And the risk-indeed, the inevitability-

that institutions will often make such decisions poorly has in practice

undermined or negated the effectiveness of many proposed institutional

reforms.

This Article explores this critical but underrecognized characteristic of

institutional design, which it calls "incompleteness." It details a number of

real-world and academic designs in which incompleteness has generated

significant or fatal problems that might have been avoided if this feature had
been identified at the outset. It describes the unique problems presented by
delegating institutional decisions to downstream actors, from circularity to

imperfect veils of ignorance to entrenchment to system effects. And it develops

the rudiments of a toolkit that might be used to engage in more complete and

effective institutional design in the future.

* Attorney-Adviser, Office of Legal Counsel, Department of Justice. For helpful comments
on earlier drafts, thanks to Bruce Cain, Neil Komesar, Todd Rakoff, Cass Sunstein, Adrian
Vermeule, and the Harvard Law School Institutional Design Workshop. For exceptionally
valuable guidance, thanks to Frederick Schauer, Matthew Stephenson, and Patrick Pearsall. The
views expressed in this Article are my own, and do not necessarily reflect the views of the
Department of Justice or the Office of Legal Counsel.
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Introduction

A central concern of modern law is the manner in which real-world
institutions make decisions. Judges regularly craft legal doctrine with an
eye toward the limitations of future interpreters.1 Legislatures write statutes
in order to constrain administrative agencies they believe to be imperfect or
unfaithful. 2 Scholars from disparate schools of thought have converged on
a loosely shared belief that answers to many persistent legal questions can
be answered in large part by examining the comparative strengths and
weaknesses of the decision makers involved.3 A common (and common-
sense) insight underlying this institutional turn in law is that the qualities
and capabilities of decision makers-their expertise and biases, their
composition and processes-inescapably shape the substantive decisions
with which the law is ultimately concerned.

1. See Neil K. Komesar, Taking Institutions Seriously: Introduction to a Strategy for
Constitutional Analysis, 51 U. CHI. L. REV. 366, 393-97 (1984); Richard H. Pildes, The Supreme
Court, 2003 Term-Foreword: The Constitutionalization of Democratic Politics, 118 HARV. L.
REV. 29, 31 (2004); Richard A. Posner, Reply: The Institutional Dimension of Statutory and
Constitutional Interpretation, 101 MICH. L. REV. 952, 953 (2003).

2. See Matthew D. McCubbins, Roger G. Noll & Barry R. Weingast, Structure and Process,
Politics and Policy: Administrative Arrangements and the Political Control ofAgencies, 75 VA.
L. REV. 431, 432 (1989).

3. See Edward L. Rubin, The New Legal Process, the Synthesis of Discourse, and the
Microanalysis of Institutions, 109 HARV. L. REV. 1393, 1395 (1996).



Incomplete Designs

There is, however, a subtle but pervasive problem with this widespread
effort to introduce institutional considerations into law. In trying to ensure
that legal institutions make better substantive decisions, reformers have
frequently imposed new and difficult institutional decisions on downstream
actors. That is, reformers typically attempt to improve an institution's
decision making by establishing new processes or rules for making
decisions. But those processes and rules typically cannot be implemented
without further decisions of their own: filling out details, developing
supporting structures, or applying rules in individual cases. There is no
assurance that an institution will be capable of making these decisions more
competently than it makes the substantive decisions that the reformer seeks
to improve. And the risk-indeed, the inevitability-that many institutions
will make such decisions poorly has in practice undermined or negated the
effectiveness of many proposed institutional reforms.

Consider a few examples. The Supreme Court has long sought to
prevent judges from deciding cases thought to be outside their expertise or
proper institutional role, such as abstract legal questions, political disputes,
and matters of policy. In order to address this problem, the Court has
developed doctrines like standing, the political question doctrine, and the
rule of Chevron4 deference that seek to channel such cases out of the
judicial system. But none of these doctrines is self-executing or even
particularly simple; in practice, each one requires judges to exercise a great
deal of judgment. And there is widespread cynicism that judges regularly
misuse that judgment, knowingly or not, to achieve favored substantive
ends. If this diagnosis is correct, then the Court's efforts to cure one set of
decision-making problems (overreaching by judges) has generated a
different set of decision-making problems (the misuse of procedural rules
for substantive goals) that the doctrines make no serious effort to address.

Or consider a problem endemic to international agreements that protect
foreign nationals from unfair treatment. The Vienna Convention on
Consular Relations attempts to combat states' tendencies toward localism
by requiring them to grant procedural rights to foreign nationals who are
arrested in their borders. In order to implement these requirements,
American state and local governments often must make significant reforms
to their legal systems. But such governments, due in part to the very
localism the treaties are designed to combat, often see little benefit in
protecting foreign nationals, and so have repeatedly failed to implement
adequately the necessary reforms-resulting in serious breaches of the
underlying treaty.

Or consider one of many representative academic proposals for
institutional reform. In a recent thoughtful analysis, Matthew Stephenson
has attempted to identify ways that principals may encourage their agents to

4. Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984).
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collect information required to make informed decisions. Stephenson's
proposed solution is for principals to adopt a battery of complicated rules,
processes, and reforms to encourage more effective information gathering.
But for reasons I will discuss in more detail below, it is quite unlikely that
most principals have the resources or judgment necessary to competently
implement or administer many of these proposed reforms, or that most
agents can efficiently respond to the incentives those reforms create. And if
principals and agents cannot realistically carry out the designs on which
Stephenson's proposal depends, then of course the proposal itself will fall
short in achieving its objective of improving information gathering on the
ground.

These examples, and others like them, illustrate how imperfectly
institutional considerations have typically been brought to bear on legal

problems. Would-be institutional reformers usually exhibit great sensitivity
toward institutions' limitations in making substantive decisions. But in
prescribing reforms to address those limitations, reformers tend to assume
that the necessary institutional fixes will be implemented by perfect
institutions and without error. This failure to acknowledge that institutions
are fallible at making the decisions needed to implement institutional
reforms, just as they are fallible at making other decisions, has greatly
diminished the quality of institutional design, both in the academy and in
practice. And it has resulted in the absence of any good theory regarding
how designs should be crafted in order to account for the necessity of such
decision making-or how, if at all, the pervasive need for such decision
making might affect the wisdom of introducing institutional considerations
into law in the first place.

This Article attempts to step into the gap. Part I introduces the theory
of institutional design and describes how theorists have overlooked the
concept of incompleteness-that is, the implicit delegation of institutional
decisions to downstream actors. It explains that incompleteness may arise
because a design is expressed as a standard, because it pertains to only one
part of an interrelated set of institutions, or because it sets tasks that cannot
be made without the establishment of subordinate institutions. And it
observes that where a design is incomplete in any of these respects, its
shape and its success depend on the manner in which institutions make the
decisions its designer does not.

Part II illustrates the significance of this problem by discussing four
designs drawn from law and legal theory. It demonstrates how the effec-
tiveness of a representative academic design-Professor Stephenson's-is
likely diminished by its delegation of highly complex and difficult
institutional decisions to downstream actors. It argues that the core

5. Matthew C. Stephenson, Information Acquisition and Institutional Design, 124 HARV. L.
REV. 1422, 1427 (2011).
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institutional justifications for various doctrines of judicial restraint, such as
standing and Chevron deference, are undermined by the open-ended nature
of the decisions those doctrines demand. It argues that the perceived
ineffectiveness of three prominent enactments is likely attributable to the
pervasive incompleteness of their compliance and enforcement
mechanisms. Last, it suggests that Burkean defenses for "historical gloss"
arguments in separation of powers cases may be stronger than generally
recognized due to the complex and often unseen nature of delegated
institutional decision making.

Part III then explores several principles that might be used to analyze
and improve the quality of institutional decisions. It considers four respects
in which institutional decisions are unlike substantive decisions: they can be
peculiarly self-defeating, they must be made behind partial veils of
ignorance, they have a special capacity to entrench themselves in the law,
and they tend to have widespread and unanticipated system effects.
Throughout, it offers tentative suggestions about the ways in which
incomplete institutional designs might be altered so as to compensate for or
capitalize on these characteristics.

Finally, Part IV considers the broader implications of incompleteness
for the deployment of institutional considerations in law. It considers, at
one extreme, the possibility that incompleteness is of little concern; then, at
the other, that incompleteness casts into doubt the utility, or at least the
grandest ambitions, of institutional design. This Article rejects both poles
and offers instead the model of the savvy institutional designer-one who is
sensitive to the realities of incompleteness and aims to design in recognition
of both its drawbacks and its virtues.

I. Institutional Theory and Incompleteness

A. Institutional Design

One of law's inevitable consequences-and core functions-is that it
assigns authority to different decision makers in society.6 The discipline
has thus always required analysis, whether implicit or explicit, of which
decision makers would better exercise what authority law assigns.
Machiavelli's The Prince teems with consideration of what sort of men
would best exercise executive power.' Federalist 78 argued that the
judiciary was best assigned the task of reviewing the constitutionality of
statutes because it was the "least dangerous" of the three branches.'

6. See Frederick Schauer, The Right to Die as a Case Study in Third-Order Decisionmaking,
17 J. MED. & PHIL. 573, 576-77 (1992).

7. NICCOLO MACHIAVELLI, THE PRINCE chs. VI-VIII (Luigi Ricci, trans., Grant Richards
1903) (1532).

8. THE FEDERALIST No. 78, at 464 (Alexander Hamilton) (Clinton Rossiter ed., 1961).

2016] 811
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William Blackstone defended strict adherence to law over equity on the
basis of its anticipated institutional consequences.9 Still, these were spare
and mostly back-of-the-envelope assessments of institutional capacity, ones
that did not receive the kind of central attention their significance
warranted.

In the past several decades, this sort of rough-and-ready institutional
analysis has matured into a more rigorous discipline. In part, scholars
acquired from economics, public choice theory, and other social sciences a
deeper skepticism about the capabilities of institutions.' 0  Whereas
formalists and Legal Process scholars of an earlier era had assumed a sort of
heroic quality on the part of many institutions, modern institutionalists took
the perspective that every institution is in its own way imperfect." In part,
too, scholars did the theoretical legwork of showing that it is often myopic

to imagine that legal questions can be analyzed in the abstract, apart from
the institutions that they involve. Because the institutions that create and
administer the law are so often imperfect, biased, or ill-suited to particular
functions, law is an inevitable captive of these imperfections. The most
theoretically appealing interpretive theory is worthless if its benefits can be
realized only by error-free courts;' 2 tort law cannot meaningfully deter
negligence if actors do not adequately recognize and internalize risk;' 3 and
constitutional protections would indeed be "parchment barriers" if their
enforcement depended on democratic structures that could readily be
manipulated or circumvented.' 4

9. See Cass R. Sunstein & Adrian Vermeule, Interpretation and Institutions, 101 MICH. L.
REv. 885, 893-94 (2003) (describing Blackstone's insight as "an early attempt to introduce
institutional considerations and ex ante effects into interpretive theory" (citing 1 WILLIAM
BLACKSTONE, COMMENTARIES *62)).

10. See Rubin, supra note 3, at 1398-99. As is generally the case in the institutional
literature, I use the term "institution" to refer to decision makers and decision-making bodies.
See, e.g., Stephenson, supra note 5, at 1423-25 (discussing the Legal Process tradition and its
focus on how to allocate authority among different potential decision makers). The use of the
term differs somewhat from its definition in some social science writing as "the rules of the game
in a society or, more formally, . . . the humanly devised constraints that shape human interaction."
DOUGLASS C. NORTH, INSTITUTIONS, INSTITUTIONAL CHANGE AND ECONOMIC PERFORMANCE 3

(1990).
11. See Rubin, supra note 3, at 1398-99; Sunstein & Vermeule, supra note 9, at 902. See

generally Komesar, supra note 1. The formalism that elicited condemnation from institutional
theorists supposed that legal questions have largely determinate answers that can be discovered
through logical and linguistic deduction. This should be distinguished from the type of formalism
that advocates deciding legal questions on the basis of precise and rigidly applied rules, which is
not incompatible with institutional design. See Frederick Schauer, Formalism, 97 YALE L.J. 509,
510-11 (1988) (contrasting these varieties of formalism).

12. See Sunstein & Vermeule, supra note 9, at 886.

13. Richard B. Stewart, Crisis in Tort Law? The Institutional Perspective, 54 U. CHI. L. REV.
184, 187 (1987).

14. Daryl J. Levinson, Parchment and Politics: The Positive Puzzle of Constitutional
Commitment, 124 HARV. L. REv. 657, 659-60, 662 (2011).
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Relying on these observations, institutional theorists concluded that the
law could be improved by more rigorous attention to the comparative
capabilities of the institutions to which it assigns authority. They produced
a raft of analyses identifying the limitations and biases of institutions
charged with a wide range of legal decisions. 5  And they suggested two
sorts of solutions that may address those imperfections. One is to change
the law itself, so as to better fit it to the institution-if courts cannot handle
source-rich purposivism, say, then make them formalists.1 6 The other is to
alter the identity or structure of an institution so it makes better legal
decisions-if courts are bad interpreters, then change the rules by which
they vote or give the task to administrative agencies. 17 In each case, the
response is a type of institutional design: a proposal to adjust the
responsibilities of institutions in order to improve the quality of their
decisions.18

This approach has proven enormously influential both within the legal
academy and beyond. It has offered a common starting point and
methodology for disparate schools of thought, from critical legal studies to
law and economics, that believe a realistic evaluation of the motivations and
capacities of legal actors is fundamental to a meaningful assessment of legal
rules.1 9 And it has provided a toolkit for real-world designers of legal insti-
tutions.20  Contemporary judges seem to examine the institutional
implications of their doctrinal decisions with increasing regularity.2'
Congress and the Executive Branch-grappling as they are with the vast

15. See generally Komesar, supra note 1 (describing comparative institutional analysis). For
a few prominent examples of this sort of analysis, see Elena Kagan, Presidential Administration,
114 HARV. L. REV. 2245, 2331-46 (2001); David B. Spence & Frank Cross, A Public Choice
Case for the Administrative State, 89 GEO. L.J. 97 (2000); Matthew C. Stephenson, Legislative
Allocation of Delegated Power: Uncertainty, Risk, and the Choice Between Agencies and Courts,
119 HARV. L. REV. 1035, 1039-49 (2006).

16. See Sunstein & Vermeule, supra note 9, at 920-25.
17. See Stephenson, supra note 5, at 1461 (observing that "much recent work in institutional

design theory has moved beyond the simple question of which among several possible agents
should have principal responsibility for a particular policy decision to the more complex question
of how to arrange decisionmaking systems that entail input from many different agents"); Sunstein
& Vermeule, supra note 9, at 925-27. It is important to bear in mind the word "better." All
institutional choices are bound to be imperfect to varying degrees, and so the only meaningful
institutional analysis is comparative. See generally NEIL K. KOMESAR, IMPERFECT
ALTERNATIVES: CHOOSING INSTITUTIONS IN LAW, ECONOMICS, AND PUBLIC POLICY (1994).

18. E.g., Elizabeth Magill & Adrian Vermeule, Allocating Power Within Agencies, 120 YALE
L.J. 1032, 1076-77 (2011) (contrasting institutional design and institutional choice).

19. See Rubin, supra note 3, at 1394.
20. Id. at 1425-29.
21. See, e.g., Eric Berger, Deference Determinations and Stealth Constitutional Decision

Making, 98 IOWA L. REV. 465, 494 (2013); Komesar, supra note 1, at 380-425.

1119 W7

2016] 813



Texas Law Review

modern administrative state-have likewise enacted many statutes and rules
that by necessity take into account the comparative capabilities of the
multifarious institutions of the federal government entrusted with
application and enforcement of the law."

B. Incompleteness

For all of the virtues of institutional theory, however, it is often
incomplete. In both analyzing institutions and designing improvements to
them, theorists and real-world actors frequently overlook a set of decisions
that are implicit in nearly all institutional designs and crucial to their
efficacy.

Consider the manner in which institutional design is usually performed
in the public law context. To start, some actor-a theorist, a judge,
Congress-will examine how the law structures or assigns authority over a
particular set of decisions. Although the nature of the decisions assigned by
the law varies widely, for simplicity let us call them all substantive
decisions. Based on that analysis, the actor will assert that the current
institutional design produces poor or suboptimal substantive decisions-
perhaps by assigning those decisions to the wrong institutions, or by
subjecting those institutions to inadequate constraints, or even by making
the decisions themselves too difficult. He will then determine that some
different design would, if implemented, result in better substantive
decisions. And having shown that, he will propose either that the
responsible institutions implement that design, or perhaps, if he is
empowered to do so, directly command them to do so.2 3

Stripped to its essentials, this method of analysis thus hinges on a
comparison between the manner in which two designs-the real-world
design and the hypothetical one-structure and allocate substantive
decisions. And the metric of success is whether the proposed design would,
if implemented, result in better substantive decisions.

The crucial elision in this approach is captured in the phrase if
implemented. For the implementation of a design is rarely automatic or
nondiscretionary. Rather, implementation of an institutional design
typically entails a host of implicit decisions-let us call them institutional
decisions-that must be made properly in order for a design to actually

22. See, e.g., Kagan, supra note 15, at 2249-51; Stephenson, supra note 5, at 1463-64.
23. For just a few prominent examples of this familiar approach to institutional analysis, see

Komesar, supra note 1, at 366-67 (proposing that courts should "allocat[e] institutional
responsibility" by comparing the "strengths and weaknesses of [different] institutions to address
the social issue involved" (emphasis added)); Stewart, supra note 13, at 185-86 (identifying a
"crisis" in tort law and concluding that "[a] satisfactory resolution of the crisis will depend upon"
analysis of the strengths and weaknesses of different institutions "in pursuing particular goals with
respect to different types of injuries in different settings"); Sunstein & Vermeule, supra note 9, at
920-48 (offering numerous recommendations along these lines).

814 [Vol. 94:807



Incomplete Designs

achieve its intended improvements to substantive decision making. These
decisions, like all decisions, may be made poorly. And that risk may in turn
undermine or negate a design's efficacy in achieving any of its goals.

There are various ways in which an institutional design may be
incomplete, and thus require further decisions in order to be implemented.
One familiar way is by articulating its instructions through standards rather
than rules.24 By its nature, a standard entrusts discretion to its interpreters
and requires the exercise of judgment to be applied.2 5 Designers often
insert standards into their designs precisely because they want to defer some
implementation decisions to later actors: they may expect the designs to
apply in a variety of diverse contexts, where subtle factual differences may
call for different approaches; or they may recognize that they lack enough
information about on-the-ground realities to give more precise
specifications. In any event, the existence of such standards requires
downstream actors to make decisions in order to actually implement the
design.2 6

A second reason that a design may be incomplete is because it
addresses some but not all of the institutions with relevant decision-making
authority. Oftentimes multiple institutions share authority over a single
substantive decision, whether because they exercise the same authority
concurrently-think multiple agencies with overlapping jurisdiction 27-or
because they play different roles in formulating that decision-think of the
separation of powers between one institution that makes a legal rule and

24. Komesar, supra note 1, at 377-78; see also Jacob S. Hacker, Privatizing Risk Without
Privatizing the Welfare State: The Hidden Politics of Social Policy Retrenchment in the United
States, 98 AM. POL. SCI. REV. 243, 247 (2004) (noting that the decisions of later actors are
comparatively more important in shaping an institution where those actors exercise discretion over
its administration).

25. Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. CHI. L. REV. 1175, 1177 (1989)
(describing standards as those legal rules that "leave ample discretion for the future"); Kathleen
M. Sullivan, The Supreme Court 1991 Term-Foreword: The Justices of Rules and Standards,
106 HARV. L. REV. 22, 58-59 (1992) (standards "giv[e] the decisionmaker more discretion than
do rules"); see also Duncan Kennedy, Form and Substance in Private Law Adjudication, 89
HARV. L. REV. 1685, 1688 (1976) ("The application of a standard requires the judge both to
discover the facts of a particular situation and to assess them in terms of the purposes or social
values embodied in the standard.").

26. For a very partial list of designs that include standards, see generally Neal Devins,
Congressional Factfinding and the Scope of Judicial Review: A Preliminary Analysis, 50 DUKE
L.J. 1169, 1211-14 (2001); William N. Eskridge, Jr. & John Ferejohn, Constitutional
Horticulture: Deliberation-Respecting Judicial Review, 87 TEXAS L. REV. 1273, 1275 (2009);
Heather K. Gerken, Second-Order Diversity, 118 HARV. L. REV. 1099, 1102 (2005); Matthew C.
Stephenson, Optimal Political Control of the Bureaucracy, 107 MICH. L. REV. 53, 93-94 (2008);
Ernest A. Young, Making Federalism Doctrine: Fidelity, Institutional Competence, and
Compensating Adjustments, 46 WM. & MARY L. REV. 1733, 1736 (2005).

27. See Jody Freeman & Jim Rossi, Agency Coordination in Shared Regulatory Space, 125
HARV. L. REV. 1131, 1133 (2012) (explaining that "lawmakers frequently assign overlapping and
fragmented delegations that require agencies to 'share regulatory space"').
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another that applies it. 28 Designs that address decision making by only one
such institution will implicitly require the other to make decisions before
the decision can be fully implemented. 29

Yet a third reason that a design may be incomplete is because it
instructs an institution to perform some task, but does not address the
subordinate decisions that are necessary to execute that task. Some tasks
simply cannot be executed unless an institution makes additional decisions:
telling a prosecutor's office to share all material exculpatory evidence with
defendants, for instance, in practice requires that office to establish systems
for training prosecutors and reviewing potentially relevant evidence.30

Where the designer imposes such tasks on downstream actors, he implicitly
demands subordinate institutional decision making before the design may
be carried out.31

In each of these circumstances-where the design is articulated
through standards, where it addresses some but not all relevant institutions,
or where it sets tasks that require subordinate decision making-the
designer cannot simply assume that the design will be implemented as he
envisions. Rather, the manner and ultimate success of the design's
implementation will turn on the way in which downstream actors make the
institutional decisions it delegates.

28. Another example of this phenomenon occurs in the adjudication of federal rights:
Congress and the federal courts control matters like the rules of pleading and liability, but state
legislatures and state courts decide other crucial institutional questions, like statutes of limitations
and forfeiture rules. Daniel J. Meltzer, State Court Forfeitures of Federal Rights, 99 HARv. L.
REV. 1128, 1130-31 (1986). As federal courts scholars have long recognized, the fact that states
control these procedural tools has substantial effect on the success-and therefore the proper
design-of federal-level institutions. Id. at 1131-32. Likewise, the Supreme Court's review of
federal claims that originate in state courts is often contingent on state waiver doctrines and other
adjudicative mechanisms. See, e.g., Felder v. Casey, 487 U.S. 131, 138 (1988); Testa v. Katt, 330
U.S. 386, 393-94 (1947). See generally Laura S. Fitzgerald, Suspecting the States: Supreme
Court Review of State-Court State-Law Judgments, 101 MIcH. L. REV. 80, 87-89 (2002);
Matthew I. Hall, Asymmetrical Jurisdiction, 58 UCLA L. REV. 1257, 1259-61 (2011).

29. For examples of such designs, see William L. Cary, Federalism and Corporate Law:
Reflections Upon Delaware, 83 YALE L.J. 663, 705 (1974) (arguing that Delaware corporate law
has spurred a "race for the bottom"); Gillian E. Metzger, The Interdependent Relationship
Between Internal and External Separation of Powers, 59 EMoRY L.J. 423, 426 (2009) ("Greater
acknowledgment of th[e] reciprocal relationship [between internal and external constraints] holds
import both for fully understanding the separation of powers role played by internal constraints
and for identifying effective reform strategies."); Anne Joseph O'Connell, The Architecture of
Smart Intelligence: Structuring and Overseeing Agencies in the Post-9/11 World, 94 CALIF. L.
REV. 1655, 1699 (2006) (noting that the proper design of congressional intelligence-oversight
committees depends upon the structure of intelligence agencies).

30. See Connick v. Thompson, 131 S. Ct. 1350, 1359 (2011).
31. For examples of such designs, see Oren Bar-Gill & Elizabeth Warren, Making Credit

Safer, 157 U. PENN. L. REV. 1, 99-100 (2008) (proposing a framework for a new consumer
financial protection agency but noting that "a central challenge will be the design of enabling
legislation that provides this crucial combination of authority and motivation"); Elizabeth Garrett
& Adrian Vermeule, Institutional Design of a Thayerian Congress, 50 DUKE L.J. 1277, 1317
(2001) (proposing a design that would require the creation of several new offices in Congress).
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And there is no assurance that those decisions will be made well. The
same types of institutional problems that affect all decision making-
indeed, the same types of institutional problems the design itself is intended
to resolve-can surely recapitulate themselves in institutional decision
making. Actors may make institutional decisions incompetently, to achieve
undesirable ends, or at excessive cost. At the extreme, a design may require
downstream actors to make decisions that are so inherently difficult or
prone to error that no one will be able to make them successfully.

Institutional designers cannot ignore that risk. From a practical
standpoint, a design that implicitly relies upon institutional decisions that
will not or cannot be made successfully is unlikely to achieve its
objectives-that is, it will not actually improve substantive decision
making. The need for such decisions may even render the design
counterproductive: A design that delegates institutional decisions that
downstream actors are likely to abuse for normatively undesirable ends, for
instance, may harm, rather than improve, substantive decision making. And
a design that delegates institutional decisions that are highly costly to make
but do little to generate substantive improvements will simply be a drag on
the institutions it is intended to help.

From a theoretical standpoint, too, designers cannot bracket the risk
that delegated institutional decisions will be made poorly. The necessary
premise of all institutional design is that decisions are subject to error and
captive to the limitations and biases of the institutions that make them. It is
incoherent for a designer to at once acknowledge these limitations as they
pertain to substantive decisions while ignoring or overlooking the identical
risk as it pertains to institutional decisions. In doing so, designers commit a
kind of "inside/outside fallacy": acknowledging the limitations of a system
when diagnosing its problems, but ignoring those same limitations when
prescribing a solution.32 If a designer considers the risk of error with
respect to the decisions he seeks to improve, he must consider the same risk
of error with respect to the decisions he generates.

In sum, institutional design as practiced typically skips over an
important step. Designers consider what allocations of institutional
authority would be optimal, but they often do not consider what decisions
would need to be made in order to achieve those allocations of authority.
Accordingly, they do not adjust their designs to protect them from the risk
of error in the latter set of decisions, and as a consequence the designs
themselves-and the substantive decisions they seek to improve--
undoubtedly suffer.

32. See Eric A. Posner & Adrian Vermeule, Inside or Outside the System?, 80 U. CHI. L. REV.
1743, 1745 (2013).
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C. A Few Clarifications

Before illustrating the application of this concept in concrete cases, I
should offer a few clarifications regarding its scope.

First, incompleteness is not universal. It is possible to express
institutional designs in a manner that leaves no meaningful discretion to
downstream actors, and thus delegates them no institutional decisions. A
design may, for instance, be expressed as a crisp rule, like Cass Sunstein's
and Adrian Vermeule's suggestion that judges decline to consult legislative
history in interpreting statutes. 33 A rule of this kind leaves little room for
judgment in its application, and thus no meaningful risk of error. In such a
case, there is unlikely to be incompleteness of the kind I have observed.

Second, it is analytically important to distinguish between decisions
internal to a design, which I believe make a design incomplete, and those
external to it, which do not. For the reasons discussed above, a designer
cannot coherently ignore the consequences of some decisions that his
design generates while acknowledging others. But he might rationally
ignore the decisions that precede the design. In particular, a designer may
reasonably choose to bracket questions regarding his own competence at
institutional design. Such meta-questions are of limited practical value:
decision makers typically do not gain much from second- and third-order
self-reflection of this type.34 And they threaten to pose an infinite regress;
if a designer questions her competence to design, she might feel equally
compelled to question her competence to evaluate her competence, and so
on down the line.35

Likewise, a designer need not consider the likelihood that an institution
will choose to implement his design. Feasibility questions of this kind turn
on predictive judgments that theorists are often ill-suited to make, and a
design may be of some academic or practical interest even if it would never
be implemented. That question differs from whether a design is, even on its
own terms, capable of achieving the sought-after improvements to
substantive decision making.

Third, although it is a problem for theorists to ignore incompleteness,
incompleteness is not intrinsically problematic. As will become clearer in
the balance of this Article, it is inevitable that many designs will be
incomplete. A savvy designer may take advantage of that characteristic, by
delegating institutional decisions to more competent downstream actors,

33. See Sunstein & Vermeule, supra note 9, at 922.
34. See Barton L. Lipman, How to Decide How to Decide How to ... : Modeling Limited

Rationality, 59 ECONOMETRICA 1105, 1108 (1991).
35. None of this is to say that there are not some circumstances in which it would be

productive for a designer to consider her comparative institutional competence: As I note in
Part IV, a designer sometimes will get better results by varying the incompleteness of her design
based on the comparative competence of herself and the institutions implementing it.
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perhaps, or intentionally leaving certain context-specific questions
undecided. Like all decisions, in other words, institutional decisions may
be made well or poorly, and it is only the failure to properly account for
those decisions, not the existence of the decisions themselves, that should
be objected to.

Finally, although I believe that the institutional literature has largely
neglected to consider the problem of incompleteness, it has not entirely
missed it. Frederick Schauer, for instance, has perceptively observed that
the design of certain "devices of democracy," such as campaign finance
rules, depends crucially on the institutions that implement them.3 6

Similarly, Bruce Cain has critiqued designs intended to improve the
"political process," such as ballot access reforms, on the ground that they
can only be implemented by institutions of suspect motives or
competence. 37 These theorists' work is excellent and vitally informs my
analysis here. 38 But it is necessarily subject-specific, and merely poses, but
does not answer, broader questions about the nature and significance of
incompleteness.

II. Illustrations and Applications

Having sketched out the basic issue, I now turn from the general to the
specific. In order to illustrate the significance of design incompleteness,
both on a practical and theoretical level, I consider four institutional design
problems: a prominent academic institutional design proposal to improve
information acquisition; the Supreme Court's efforts to restrain judicial
decision making; the malfunction of several congressional efforts to
rationalize government administration; and the proper use of historical
practice in separation-of-powers cases. In each case, I observe the
incompleteness immanent in the relevant designs and suggest several

36. Frederick Schauer, Judicial Review of the Devices of Democracy, 94 COLUM. L. REV.
1326, 1329-30 (1994).

37. See Bruce E. Cain, Garrett's Temptation, 85 VA. L. REV. 1589, 1593 (1999). For the
proposals that Cain critiques, see Elizabeth Garrett, The Law and Economics of "Informed Voter"
Ballot Notations, 85 VA. L. REV. 1533, 1581 (1999). For responses to his arguments, many of
them persuasive, see Richard H. Pildes, The Theory of Political Competition, 85 VA. L. REV.
1605, 1625 (1999).

38. For other authors who have gestured toward this problem, see Richard H. Fallon, Jr.,
Judicially Manageable Standards and Constitutional Meaning, 119 HARV. L. REV. 1274, 1295
(2006); Aziz Z. Huq, Removal as a Political Question, 65 STAN. L. REV. 1, 7 (2013); Komesar,
supra note 1, at 368-69, 369 n.3; Levinson, supra note 14, at 670; Yair Listokin, Learning
Through Policy Variation, 118 YALE L.J. 480, 485, 529-33 (2008); Adrian Vermeule, The
Supreme Court, 2008 Term-Foreword: System Effects and the Constitution, 123 HARV. L. REV.
4, 61 (2009).
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insights that flow from this observation. My discussion of each point is
necessarily limited; I aim only to illustrate the prevalence of incompleteness
in academic theory and law, and to show how attentiveness to the problem
of incompleteness can generate useful improvements.

A. Stephenson and Information Acquisition

I begin with a prominent example of academic institutional design:
Matthew Stephenson's article Information Acquisition and Institutional
Design.39 I do not select this article because it is especially vulnerable to
criticism. Quite the contrary, I hope to show that even an exceedingly
sophisticated academic design like Stephenson's omits considerations of
incompleteness, and appears to fall short of its highest aspirations as a
result.

Information Acquisition and Institutional Design seeks to address a
widespread decision-making problem: how to optimize the quantity and
quality of information possessed by public institutions when they make
decisions. 40 Applying public choice theory, Stephenson suggests different
rules and procedures that principals can adopt to incentivize their agents,
from the President to administrative agencies to judges, to gather more
information. 4 1 For instance, Stephenson proposes that where a principal
and an agent would both prefer a particular policy choice ex ante, the
principal might incentivize the agent to research other policies more
carefully by prohibiting the ex ante preferred choice.42 Alternatively, where
the principal wants to engage multiple agents to gather information, but
fears that some will free ride off the work of others, he may establish a
tournament system under which each agent is rewarded for convincingly
advocating its favored policy.43 Many more proposals of this flavor can be
found in Stephenson's thoughtful and rigorous work.

Crucially, a principal persuaded to adopt one of Stephenson's
proposals could not simply make it so and then reap its benefits. Rather,
these proposals require real-world actors to make two further-and quite
complex-sets of decisions before they can be put into effect.

First, a principal must make a number of decisions in order to
implement any of Stephenson's proposals. He must decide which of the
various strategies Stephenson suggests is appropriate to his circumstance:
some of those strategies work to encourage information gathering where a
principal and his agent share preferences, but discourage it where they

39. Stephenson, supra note 5.
40. Id. at 1430-31.
41. Id. at 1427-29.
42. Id. at 1442-43.
43. Id. at 1481-82.
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disagree; 44  some accomplish their ends where a principal seeks
complementary pieces of information, but backfire where the information is
substitutable. 45 Then, having chosen a strategy as best he can, a principal
must make further decisions in order to put it into place. If the principal has
opted to rule out policy choices ex ante, for example, he must determine at
the outset which options are on and off the table (with all that requires in
terms of a new process for winnowing policy choices). 46 If the principal
has decided to adopt a tournament system, he will need to design an
institution capable of competently reviewing the quality of the agents'
arguments and selecting a winner (say, a new bureau in an agency's front
office, with all that entails in terms of staffing, funding, and oversight). 47

And even once all those decisions have been made, an agent under
Stephenson's design must make its own, second set of decisions. Each
agent must decide, in response to the principal's actions, "whether to invest
an additional unit of effort in attempting to acquire decision-relevant
information."48 That choice, like the principal's, will often turn on
complicated assessments of the expected biases of other agents, the
complementarity of the information being gathered, and the likely policy
consequences of engaging in more research.49 And once the agent has made
those assessments, it inevitably must also decide how, in practical terms, it
is going to change its behavior and processes in order to gather more
information. If the agent is a complex institution like Congress or an
administrative agency, it will need to decide which activities should be
curtailed to free up resources for more information gathering, what new
oversight measures should be put into place to oversee the information
gatherers, and how the new or different information being gathered should
be reviewed and consolidated.

44. For instance, Stephenson's proposal that a principal prohibit the agent's most preferred
option to encourage it to explore alternatives, see id. at 1442-44, would have the opposite effect if
the principal erred and prohibited one of the agent's less preferred options.

45. See id. at 1468 (reasoning that "[w]hen different types of information are substitutes ...
then dividing the responsibility for acquiring information . .. will tend to dampen research
incentives," whereas "dividing responsibility for researching complementary types of information
may strengthen research incentives").

46. See id. at 1442-43; see also id. at 1440 (suggesting that a principal "decid[e] how much
discretion to delegate" based on a "weigh[ing] [of] the potential informational gains of delegation
against the costs associated with potential agency bias").

47. Id. at 1447 (suggesting that "a regulatory agency might be permitted to adopt a stringent
regulation only if it provides to some oversight body (for example, a court or review board)
detailed scientific and economic data establishing that the regulation's likely benefits outweigh its
costs").

48. Id. at 1435.
49. See id. at 1436 (recognizing that an agent will consider likely policy consequences); id. at

1467-68 (discussing how principals and agents will consider the complementarity of the
information); id. at 1471-74 (illustrating how motivation to research can shift in heterogeneous
groups based on expected biases of other agents).
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In short, Stephenson's design cannot be brought into effect, or achieve
any of its aims, unless real-world actors make a number of decisions about
how that design will be implemented. Given the complexity of those
decisions, there is reason to think that principals and agents are likely to
make some of them poorly: they may err in assessing other actors'
preferences; choose incorrectly between subtly different strategies; or
establish institutions for oversight and review that are incompetent, biased,
or poorly informed. If principals or agents do blunder in making these
decisions, then Stephenson's design will inevitably fail to actually improve
information gathering on the ground. And so, for all the sophistication of
his analysis, Stephenson ignores a crucial component essential to his
design's success: the institutional competence of principals and agents at
making the decisions his design demands.5 0

Yet Stephenson does not seriously acknowledge this possibility. More
importantly, he does not adjust the design to account for it-does not, for
instance, appear to try to make the necessary decisions easier or assign
those decisions only to competent institutions. Indeed, the article exhibits a
kind of theoretical schizophrenia. It is deeply institution-sensitive in
diagnosing the potential errors that may infect substantive decision
making.5' But like so many other academic proposals, it reverts to a
frictionless world of perfect institutions when prescribing designs to solve
those problems, apparently assuming that actors will be able to make the
necessary institutional decisions without error. This unfortunate blind spot
cannot help but detract from the utility of the proposal.

B. Constraints on Judicial Authority

Debates about judicial authority in both popular polemic and judicial
and academic writings often center around courts' comparative institutional
competence. Federal courts are composed of unelected and unaccountable
lawyers who are limited to deciding matters one case at a time, based on the
presentations of the parties before them. The political branches, in contrast,
have deep claims to democratic legitimacy and are (or at least can be)

50. Stephenson does briefly allude to this issue at a few points, although only in passing. See
id. at 1442, 1445-46. The most significant treatment of it occurs in a footnote in which
Stephenson acknowledges that some agents may be unable to estimate the probability that
different policy choices are correct, see id. at 1436 n.31 (distinguishing between "risk" and
"uncertainty"), but concludes that this problem does not hold in all cases, and that in any event it
"would at most limit the scope of the analysis developed in this Article." Id. Even if Stephenson
is correct that this problem is limited to a subset of cases-a questionable though difficult to
disprove claim-that would still suggest that a principal must determine whether his agents
operate under a condition of decision-making uncertainty that renders the article's analysis
inapplicable. This would be yet another difficult institutional decision on the principal's already
full plate.

51. See id. at 1428-31.
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informed by a wide array of experts, interest groups, and voters.52 Although
nearly all agree that courts have the authority and duty to review at least
some democratic decisions for constitutionality, widespread anxiety about
the comparative capabilities of courts and the political branches has led the
Supreme Court to design many formal and informal restraints on judicial
authority.

These restraints take a variety of forms. Some are embodied in
justiciability doctrines-standing, mootness, ripeness, and the political
question doctrine-that seek to limit courts to live cases and controversies
that present solely legal issues.53 Others are contained in abstention
doctrines that require federal courts to refrain from hearing cases that may
be heard in a different and putatively better forum.5 4 Still others are rules of
deference, such as Chevron and the act-of-state doctrine, that instruct courts
to defer to decisions made by more expert or accountable bodies.5 5 And
lurking behind all of these formal doctrines is a set of informal norms
admonishing courts to avoid deciding unnecessary questions, respect
democratic decision making, and exercise their powers of judicial review
only sparingly.56

Many judges and commentators vigorously defend these restraints in
institutional terms. They argue that rules of this kind are necessary to limit
properly judicial authority and to ensure that judges do not impose their

52. See, e.g., Jeremy Waldron, The Core of the Case Against Judicial Review, 115 YALE L.J.
1346, 1353 (2006) ("By privileging majority voting among a small number of unelected and
unaccountable judges, [judicial review] disenfranchises ordinary citizens and brushes aside
cherished principles of representation and political equality in the final resolution of issues about
rights.").

53. See Genesis Healthcare Corp. v. Symezyk, 133 S. Ct. 1523, 1528 (2013); Zivotofsky v.
Clinton, 132 S. Ct. 1421, 1432 (2012) (Sotomayor, J., concurring) ("The second and third Baker
[v. Carr, 369 U.S. 186 (1962),] factors reflect circumstances in which a dispute calls for
decisionmaking beyond courts' competence.").

54. See Younger v. Harris, 401 U.S. 37, 44 (1971) (justifying abstention in cases calling into
question state criminal prosecution on the ground that "the National Government will fare best if
the States and their institutions are left free to perform their separate functions in their separate
ways"); R.R. Comm'n of Tex. v. Pullman Co., 312 U.S. 496, 501 (1941) (justifying abstention
where a state-law question might resolve a case on the basis of a "'scrupulous regard for the
rightful independence of the state governments' and for the smooth working of the federal
judiciary").

55. See Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 865 (1984) (stating
that deferring to an administrative agency gives interpretive authority to "those with great
expertise and charged with responsibility for administering the provision"); Banco Nacional de
Cuba v. Sabbatino, 376 U.S. 398, 423 (1964) (explaining that the act-of-state doctrine "concerns
the competency of dissimilar institutions to make and implement particular kinds of decisions in
the area of international relations").

56. See, e.g., Ayotte v. Planned Parenthood of N. New Eng., 546 U.S. 320, 329 (2006)
("[M]indful that our constitutional mandate and institutional competence are limited, we restrain
ourselves from 'rewrit[ing] state law to conform it to constitutional requirements' even as we
strive to salvage it." (second alteration in original) (quoting Virginia v. Am. Booksellers Ass'n,
484 U.S. 383, 397 (1988))).

2016] 823



Texas Law Review

comparatively illegitimate and uninformed substantive preferences on
government and society. 57

But these institutional defenses typically do not take into account the
decisions necessary to carry out these doctrines. Nearly all of the Court's
rules of restraint are open-ended and indeterminate, and judges are often
accused of using them to achieve favored substantive ends. Many critics
have charged, for instance, that the Court often divides closely and along
ideological lines in standing cases in a manner that appears to match up
with the justices' views of the merits of the underlying dispute.58 At least
one study contends that judges more frequently defer to agencies under
Chevron when they agree with the policy being reviewed. 59 And it is
frequently alleged that principles like minimalism and avoidance appear
most frequently in judicial opinions when they advance a judge's extralegal
commitments.60

If accurate, these widespread critiques do not simply describe costs of
implementing designs intended to restrain the judiciary. Rather, they
suggest that the designs themselves are self-defeating. By generating new
institutional decisions for courts, these doctrines of restraint may have
created new opportunities for courts to decide cases in a manner that favors
their substantive commitments. In a legal system without robust restraint

57. See, e.g., Nat'l Cable & Telecomms. Ass'n v. Brand X Internet Servs., 545 U.S. 967, 980
(2005) ("Filling [statutory] gaps, the [Chevron] Court explained, involves difficult policy choices
that agencies are better equipped to make than courts."); Rachel E. Barkow, More Supreme Than
Court? The Fall of the Political Question Doctrine and the Rise of Judicial Supremacy, 102
COLUM. L. REV. 237, 240 (2002) ("Underlying the political question doctrine ... is the
recognition that the political branches possess institutional characteristics that make them superior
to the judiciary in deciding certain constitutional questions."); Sunstein & Vermeule, supra note 9,
at 928-30 (arguing that, when interpreting statutes, agencies should not be limited by the text to
the same degree as are courts, in part because agencies "have a superior degree of technical
competence" and "are subject to a degree of democratic supervision"); Cass R. Sunstein, The
Supreme Court, 1995 Term-Foreword: Leaving Things Undecided, 110 HARV. L. REV. 4, 30
(1996) ("Minimalism becomes more attractive if judges are proceeding in the midst of factual or
(constitutionally relevant) moral uncertainty and rapidly changing circumstances .... ").

58. See Richard H. Fallon, Jr., The Linkage Between Justiciability and Remedies-And Their
Connections to Substantive Rights, 92 VA. L. REV. 633, 684 (2006) (noting that "abundant
evidence supports th[e] proposition" that "judicial rulings concerning justiciability frequently
reflect, are influenced by, or otherwise constitute judgments about a plaintiff's substantive legal
rights").

59. See William N. Eskridge, Jr. & Lauren E. Baer, The Continuum of Deference: Supreme
Court Treatment of Agency Statutory Interpretations from Chevron to Hamdan, 96 GEO. L.J.
1083, 1091 (2008) (describing empirical findings showing "a strong association between judicial
ideology and the likelihood of liberal or conservative agency interpretations prevailing");
Patrick W. Pearsall, Note, Means/Ends Reciprocity in the Act of State Doctrine, 43 COLUM. J.
TRANSNAT'L L. 999, 1009 (2005) (describing concerns that the indeterminacy of the act-of-state
doctrine has led to ends-oriented decision making).

60. See, e.g., Richard L. Hasen, Constitutional Avoidance and Anti-Avoidance by the Roberts
Court, 2009 SUP. CT. REV. 181, 219 (describing a theory that the Court uses "constitutional
avoidance and similar doctrines" to "soften public and Congressional resistance to the Court's
efforts to move the law in the Justices' preferred policy direction," and citing sources).
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doctrines, a judge who substantively disliked a party's claim could
generally reject it only by ruling against it on the merits; and assuming the
judge to be even minimally constrained by law, he or she would be unable
to do so where the claim's legal merits were sufficiently strong. In contrast,
in a legal system of robust justiciability, deference, and avoidance
doctrines, a judge committed (whether consciously or not) to a particular
result has numerous opportunities to rule against a disfavored claimant:
denying standing, selectively invoking deference, using avoidance to skew
a statute's meaning, and so on. These doctrines thus create the risk of
enlarging rather than diminishing judges' authority to achieve their
substantive preferences. 61

It is quite possible that, on balance, the doctrines still come out ahead
in terms of restraining judges. The doctrines might, for instance, be
determinate enough in many applications that they generally cannot be
abused to achieve substantive ends. Alternatively, perhaps these doctrines
can be defended solely on noninstitutional grounds as, for instance,
necessary elaborations of Article III's case-or-controversy requirement.62

But those who defend the doctrines on institutional grounds cannot simply
ignore the risks posed by the doctrines' incompleteness. Rather, they must
factor in the likelihood that judges will make poor institutional decisions
into the ultimate success of these doctrines in achieving their desired
allocation of institutional authority.

C. Underenforcement of Congressional Enactments

Congress has enacted many laws to improve the quality of government
decision making. Several prominent examples are widely believed to be
failures: either they have not succeeded in significantly altering the conduct
of government entities, or they have fallen short even in securing those
entities' compliance. Take three prominent examples:

61. See Neal Kumar Katyal & Thomas P. Schmidt, Active Avoidance: The Modern Supreme
Court and Legal Change, 128 HARV. L. REv. 2109, 2113 (2015) (contending that "[t]he
avoidance canon [was] developed in large part to alleviate the countermajoritarian difficulty," but
has been employed in a manner that "can be even more antidemocratic than outright
invalidation").

62. It is also possible that the relative malleability of these doctrines is a feature, rather than a
bug, insofar as it enables courts to exercise the "passive virtues" and shunt problematic cases out
of the legal system where appropriate. See generally Alexander M. Bickel, The Supreme Court,
1960 Term-Foreword: The Passive Virtues, 75 HARV. L. REv. 40 (1961) (defending the use of
jurisdictional doctrines in light of the Court's institutional and practical limitations). But this
justification is quite different than and, for the reasons given, in some tension with the claim that
these doctrines restrain the power of courts.
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- Many statutes set deadlines by which federal agencies
must take administrative actions.6 3 The Freedom of
Information Act, for instance, requires each agency to
respond to requests for records within twenty days. 64 Yet
agencies routinely flout these deadlines,65 and courts,
despite their undoubted power to do so, rarely issue
orders compelling agencies to abide by the statutes. 66

- Article 36 of the Vienna Convention on Consular
Relations, a multilateral treaty approved by the Senate in
1969, requires that each U.S. law enforcement entity
inform arrested foreign nationals of their rights under the
Convention, including the right to have the national's
consulate notified of the arrest. 67 Over the course of
decades, states arrested, convicted, and sentenced to death
fifty-one Mexican nationals without informing them of
their rights to consular notification. 68 The International
Court of Justice and the President instructed states to
remedy these breaches by reviewing and reconsidering
each conviction, but the states refused, and the Supreme
Court affirmed their authority to do so. 69 Subsequently,
the states executed several of the nationals, in the teeth of
persistent warnings that doing so would provoke serious
foreign-relations consequences. 70

The National Emergencies Act sets rules and procedures
to rein in the President's use of emergency powers. 71 It
provides that the President may not invoke statutes

63. See Jacob E. Gersen & Anne Joseph O'Connell, Deadlines in Administrative Law, 156 U.
PA. L. REv. 923, 939-40, 980-8 1 (2008) (enumerating deadlines).

64. 5 U.S.C. 552(a)(6)(A)(i) (2012).
65. See Gersen & O'Connell, supra note 63, at 945-49 (noting a small (albeit statistically

significant) difference in time within which agencies take actions covered and not covered by
statutory deadlines); id. at 964 (noting that "many agencies almost never meet the[] statutory
deadlines" in the Freedom of Information Act).

66. See Telecomms. Research & Action Ctr. v. FCC, 750 F.2d 70, 79 (D.C. Cir. 1984)
(holding that an agency's violation of a mandatory statutory deadline must be "egregious" to
warrant an order compelling action).

67. Vienna Convention on Consular Relations art. 5(i), Apr. 24, 1963, 596 U.N.T.S. 261.
68. See Medellin v. Texas, 552 U.S. 491, 502 (2008).
69. Id. at 498-99, 503; Request for Interpretation of Judgment of 31 March 2004 in Avena

and Other Mexican Nationals (Mex. v. U.S.), Order, 2008 I.C.J. Rep. 311, 80 (July 16).
70. See, e.g., Garcia v. Texas, 131 S. Ct. 2866, 2868 (2011) (declining to stay execution of

one such national, despite the Administration's claim that "grave international consequences ...
will follow from [the] execution").

71. 50 U.S.C. 1601-1651 (2012); see S. REP. No. 94-1168, at 2 (1976) (noting that, prior
to the Act, the United States had been in a near-continuous state of national emergency for forty
years).
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granting emergency powers without publicly declaring
that a national emergency exists.72 Furthermore, it makes
any such declaration effective for only one year, subject
either to renewal by the President or termination by
Congress. 73 Commentators who agree on little else agree
that this statute has failed to meaningfully alter
presidential practice; as before its enactment, presidents
routinely declare and indefinitely renew national
emergencies, and neither chamber of Congress, evidently,
has ever met to consider terminating such emergencies.74

Whatever one's views on the merits of each of these enactments, from
an institutional design perspective it seems crucial to understand why they
misfired in these ways. What explains each enactment's failure to fully
succeed in its goal of regularizing administrative action, securing
compliance with the nation's treaty obligations, or restraining the
President? And should these enactments have been designed differently to
prevent such results?

Incompleteness offers some insight into both questions. First, each
enactment appears to have failed in large part because it was incomplete-
indeed, doubly so. On the compliance side, each of the enactments requires
entities to make a host of subordinate institutional decisions before it may
be implemented: agencies need to reallocate resources, often drastically, to
meet tight deadlines;75 law enforcement entities must develop new rules for
training, arrests, and court procedure to satisfy their Vienna Convention
obligations; 76 and the National Emergencies Act requires the President to
figure out how to operate the federal government with much less regular
recourse to emergency powers. Meanwhile, on the enforcement side, each
statute leaves some crucial institutional matter undecided. The deadline
statutes do not typically prescribe a penalty for breach;77 the Vienna
Convention does not specify who, if anyone, can demand compliance of
states; and the National Emergencies Act leaves it entirely to Congress's
discretion to determine when, if ever, to check the President.

72. 50 U.S.C. 1621(b), 1631.
73. Id. 1622(d).
74. ERIC A. POSNER & ADRIAN VERMEULE, THE EXECUTIVE UNBOUND: AFTER THE

MADISONIAN REPUBLIC 86 (2010); Bruce Ackerman, The Emergency Constitution, 113 YALE L.J.
1029, 1080 (2004).

75. See Gersen & O'Connell, supra note 63, at 933.
76. See Janet Koven Levit, Does Medellin Matter?, 77 FORDHAM L. REV. 617, 626-28

(2008).

77. This type of incompleteness is quite common and has generated difficult tasks for courts.
Consider the voluminous case law attempting to discern whether a given statutory deadline is
jurisdictional, a claims-processing rule, or neither. See Dolan v. United States, 560 U.S. 605,
610-11 (2010).
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Such incompleteness need not have been damaging to the statutes' and
treaty's designs, but in each case the drafters made the further decision to
delegate the unmade institutional decisions to institutions that lacked
motivation to carry them out in accord with the designers' aims. The
entities charged with compliance-agencies, states, and the President-
enjoy few direct benefits from these enactments but incurred most of their
costs. 78 And the institution charged with enforcing each enactment (where
one exists) had limited incentive to do so. The courts, entrusted with
enforcing the deadline statutes, are typically reluctant to second-guess or
reorder agency priorities, 79 while Congress only rarely attempts to overrule
the President on matters of war and exigency.80 It thus is not surprising that
each of these entities used the authority delegated to it in a manner that
limited, and in some cases undermined, the effectiveness of the underlying

designs.
Note that this explanation diverges from some standard explanations

for legal or institutional failure. The problem was not that these enactments
were expressed as standards, a common culprit where theorists find that
discretion has been misused.81 Although standards can also be a source of
incompleteness, Congress delegated discretion in these cases through a
more subtle set of choices (or non-choices)-it implicitly required regulated
entities to make subordinate decisions to comply with its commands and
compelled institutions not directly addressed by the design, such as courts,
to make enforcement decisions in response. Moreover, the problem was not
that any design's allocation of substantive decision-making authority was in
error, as institutional theorists often contend.82 There is nothing to indicate
that the application of deadlines, the granting of consular notification rights,
or the use of emergency authorities themselves led to problems; it was the
manner in which entities adhered to or applied the allocations of decision-
making authority that was problematic.

Second, incompleteness gives reason to question whether these designs
in fact failed. From a rule of law perspective, the answer seems an easy
yes: the spirit, and in some cases the letter, of each of these enactments was
repeatedly flouted. But from a purely institutional perspective-that is,
considering whether the designs resulted in good allocations of decision-
making authority-the answer is less clear. In at least two of the three
cases, downstream actors resisted the designs' commands for reasons that
Congress may not have anticipated, and with which it perhaps would have

78. See, e.g., Levit, supra note 76, at 619 ("The gravamen of the Medellin litigation stems
from a gap between treaty text and on-the-ground practice, exacerbated by a deeply entrenched
federalist system.").

79. See Gersen & O'Connell, supra note 63, at 973-74.
80. See POSNER & VERMEULE, supra note 74, at 86-87.
81. See, e.g., Sunstein & Vermeule, supra note 10.
82. See supra notes 25-26 and accompanying text.
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sympathized had it foreseen them. Some statutory deadlines may well be
too strict and costly to comply with; emergency powers granted by statute
may well be needed far more regularly than Congress thought. It is more
difficult to defend states' defiance of the Vienna Convention, but many may
share states' evident feeling that the cost of remedying their procedural
violations, and so rolling back fifty-one capital convictions, was not
adequately justified by the relatively diffuse benefits treaty compliance
would deliver to American nationals abroad.

In short, by riddling these enactments with incompleteness, Congress
left its designs, and ultimately the effectiveness of those designs, in the
hands of downstream actors. That may or may not have been to the good.
But it seems undeniable that a recognition of such incompleteness would
have been crucial to crafting such enactments, at the outset, in a manner that
achieved Congress's aims-and in crafting future designs in a manner that
does not lead to the same sorts of failures.

D. Historical Gloss Arguments

A recurring mode of argument in separation of powers cases is the
argument from "historical gloss."8 3 This line of reasoning holds that long-
standing and settled practices by the President and Congress can fix the
meaning of ambiguous constitutional provisions in a way that courts should
be loath to undo.84 In National Labor Relations Board v. Noel Canning,5

for instance, the Court relied heavily on the President's long-standing
practice of making, and the Senate's history of accepting, two contested
types of recess appointments in concluding that those appointments were
lawful under the Recess Appointments Clause. 86

Courts and theorists have struggled to justify the prevalence of this
mode of argument in separation of powers cases. One frequent justification
for historical gloss arguments is that practices accepted by both the

83. See Curtis A. Bradley & Trevor W. Morrison, Historical Gloss and the Separation of
Powers, 126 HARV. L. REV. 411, 412 (2012) (calling such arguments "a mainstay of debates about
the constitutional separation of powers").

84. Justice Frankfurter gave the classic statement of this argument in his concurrence in
Youngstown Sheet & Tube Co. v. Sawyer:

Deeply embedded traditional ways of conducting government cannot supplant the
Constitution or legislation, but they give meaning to the words of a text or supply
them. It is an inadmissibly narrow conception of American constitutional law to
confine it to the words of the Constitution and to disregard the gloss which life has
written upon them. In short, a systematic, unbroken, executive practice, long pursued
to the knowledge of the Congress and never before questioned, engaged in by
Presidents who have also sworn to uphold the Constitution, making as it were such
exercise of power part of the structure of our government, may be treated as a gloss
on "executive Power" vested in the President by 1 of Art. II.

343 U.S. 579, 610-11 (1952) (Frankfurter, J., concurring).
85. 134 S. Ct. 2550 (2014).
86. Id. at 2567, 2573.
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President and Congress reflect an interbranch agreement as to the
lawfulness of those practices. 87 But as Curtis Bradley and Trevor Morrison
have observed, it is often fanciful to imagine that the branches (and
particularly Congress) have actually considered and agreed on the question
at hand, especially where the only evidence for such a compromise is one
branch's inaction in response to the other's assertion of authority.88

Another frequently offered justification for such arguments is that structural
provisions tend to be highly indeterminate, and so historical practice offers
the firmest available basis for giving them some fixed content.89 But this
"least-worst option" type of argument is inherently frail, as it offers little
affirmative reason for respecting historical practice where some other
interpretive value-text, original meaning, or a contemporary democratic
enactment-favors another result.

Incompleteness suggests that a third argument, founded in Burkean
caution, may provide a firmer justification than is generally appreciated. As
the argument from Edmund Burke's theory of conservatism is usually
presented, a settled interpretation of the Constitution represents the
accumulated wisdom of generations, formed over a long period of time by
many minds. 90 Because a single present-day decision maker is unlikely to
possess comparable experience or to aggregate the wisdom of as many
minds, it should be reluctant to second-guess that interpretation.91  This
usual formulation of the argument thus focuses on the comparative
competences of the present-day decision maker and historical decision
makers in interpreting the Constitution-that is, in making the substantive
decision at issue in a separation of powers case.

But this formulation of the Burkean argument is overly narrow, for it
overlooks the wealth of subordinate institutional decisions that any settled
practice necessarily entails and that represent a further repository of

87. See, e.g., Dames & Moore v. Regan, 453 U.S. 654, 686 (1981) (inferring from
congressional practice that "Congress may be considered to have consented to the President's
action in suspending claims" (emphasis added)).

88. Bradley & Morrison, supra note 83, at 438-47; see Noel Canning, 134 S. Ct. at 2617
(Scalia, J., concurring in the judgment) (critiquing the historical-gloss approach on the ground that
it permits "the Executive [to] accumulate power through adverse possession").

89. See Bradley & Morrison, supra note 83, at 428; Mark Tushnet, Legislative and Executive
Stare Decisis, 83 NOTRE DAME L. REV. 1339, 1339-41 (2008).

90. E.g., Bradley & Morrison, supra note 83, at 455-56; see Noel Canning, 134 S. Ct. at 2560
(describing the need to "hesitate" before "upset[ting] the compromises and working arrangements
that the elected branches of Government themselves have reached").

91. See EDMUND BURKE, REFLECTIONS ON THE REVOLUTION IN FRANCE 76 (J.G.A. Pocock

ed., 1987) (1790) ("We are afraid to put men to live and trade each on his own private stock of
reason, because we suspect that this stock in each man is small, and that the individuals would do
better to avail themselves of the general bank and capital of nations and of ages."); Cass R.
Sunstein, Burkean Minimalism, 105 MICH. L. REV. 353, 370 (2006) ("[Burke] contends that
reasonable citizens, aware of their own limitations, will effectively delegate decision-making
authority to their own traditions.").
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accumulated wisdom. The Constitution's structural provisions allocate
authority only in bare outlines, through broad phrases like "the executive
Power," 92 "Recess of the Senate," 93 and "receive Ambassadors." 94 Different
branches therefore must make a host of institutional decisions to put any of
these provisions into effect. They must of course give the commands
themselves a fixed meaning. But they also must establish numerous
supporting institutions to carry out those commands-setting up
departments, developing practices and customs, and creating a web of
subordinate legal rules. Moreover, each branch must make numerous
institutional decisions in response to the others', often in an iterative and
highly complex way. In Noel Canning, for instance, Congress and the
President settled on a meaning of the Recess Appointments Clause only
after presidential legal advisers made controversial assertions of power;
Congress withheld pay for appointments it considered illegitimate; and the
Senate redefined recesses in several ways to block the most aggressive uses
of the President's power. 95

The likelihood that any settled interpretation of the Constitution will
carry with it these sorts of institutional decisions enlarges the Burkean
rationale for deferring to history. A Burkean-minded judge deciding
whether to upset a settled interpretation of a clause cannot contend just with
history's judgment that the interpretation of the clause itself is correct. She
must also recognize history's judgment that numerous institutional
decisions that likely surround it-and which the judge may be unable to
identify, let alone evaluate-are useful, workable, and correct as well.
Burke's counsel for humility seems at its height in that context.

This argument, I note, is not just a standard appeal to reliance.
Burkean-minded judges should not defer to long-standing interpretations of
structural provisions merely because departing from them would upset
settled practices (although that, too, is an important consideration). Rather,
they have a heightened reason to defer to such interpretations because they
in fact consist of a multitude of decisions, each of which carries with it the
same presumptive wisdom to which Burkeans assign most settled practice.
Incompleteness exposes, in other words, the inherent complexity of any
settled institutional arrangement and accordingly compels a heightened
respect for those incomplete designs that have proved stable and durable.

92. U.S. CONST. art. II, 1, cl. 1.
93. Id. art. II, 2, cl. 3.
94. Id. art. II, 3.
95. See Noel Canning, 134 S. Ct. at 2572-73 (describing Congress's enactment of the Pay Act

of 1863 and the Pay Act of 1940); id. at 2563 (describing Congress's adoption of a "functional"
definition of "recess" to prohibit appointments during instantaneous recesses); id. at 2573
(describing the Senate's practice of holding pro forma sessions to block recess appointments).
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These examples illustrate, I hope, the degree to which incompleteness
affects the efficacy of academic, judicial, and legislative designs, and how
indispensable a consideration it is in formulating and applying institutional
theory. If institutional design is to be practiced effectively, designers
cannot ignore the existence of downstream institutional decision making.
And an effective designer must anticipate the risks and benefits such
decision making may present.

III. Characteristics of Institutional Decision Making

I therefore turn to consider how designers ought to account for
incompleteness. This Part is structured around four unique characteristics
of institutional decision making that are likely to be important in crafting
and evaluating most designs. I do not contend that these four characteristics
establish a comprehensive list of what makes institutional decision making
unique. I omit, for instance, any discussion of legitimacy or cognitive
challenges, which would almost certainly be fruitful sources of insights. 96

Nor do I attempt to exhaust the implications and permutations of these
characteristics. I aim only to identify the most prominent characteristics of
institutional decisions and to draw out their major implications in a way
well grounded in existing literature.

To offer a brief preview, the characteristics I discuss are the following.
First, institutional decisions are subject to unique circularity problems, in
that they sometimes cannot be made well due to the very institutional flaw
they are intended to correct. I offer the example of a constitutional
convention, which must make fair and representative decisions in the
absence, definitionally, of institutions that can ensure the convention itself
was selected fairly. Second, institutional decisions must be made behind a
partial veil of ignorance that may cause actors to manipulate such decisions
to achieve first-order ends. I have already offered several examples of this
problem-for instance, the charge that courts invoke notionally neutral
rules like standing and deference to achieve substantive legal goals-and I
return to them here. Third, institutional decisions are subject to
entrenchment, both in the sense that they are difficult to change and that,
once changed, those changes endure for long periods of time. Attempts at
reforming longstanding bureaucracies like the Internal Revenue Service
often confront problems arising from this attribute. Fourth and last,
institutional decisions are uniquely subject to system effects, meaning that
institutions desirable in isolation may become problematic when considered
in conjunction with other, interrelated institutions. Interdependent

96. See, e.g., Jeffrey J. Rachlinski & Cynthia R. Farina, Cognitive Psychology and Optimal
Government Design, 87 CORNELL L. REv. 549, 554-55 (2002) (approaching institutional design
from a cognitive perspective); Schauer, supra note 6, at 583-85 (discussing questions of
legitimacy in the context of decisions concerning the right to die).
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structural provisions of the Constitution or different applications of a
complex institutional doctrine provide illustrative examples.

In the following subparts, I consider the ways in which institutions
may have special difficulty making institutional decisions-or be especially
good at making institutional decisions-because of these four
characteristics. 97  I also consider different design adjustments an
institutional designer might adopt to compensate for each of these decision-
making characteristics. While my focus is on the implications of these
characteristics for the effectiveness of incomplete designs, this discussion
should also be of interest to theorists interested in the competence of
designers to craft institutional rules in the first place.

A. Circularity

To start, consider a legislature that is meeting for the first time, and
that lacks any rules governing debate, committee power, agenda setting, or
minority influence. The legislature must set such rules in order to operate
fairly and efficiently.98 But it faces a problem: it cannot fairly and
efficiently make decisions about such rules without already having rules of
debate, committee power, agenda setting, and minority influence in place.
In their absence, a bare majority could set unfair institutional rules over the
objection of the rest of the legislature. Or legislators could fall back on
default rules like rule by seniority or unanimous consent that are not
conducive to good legislative decision making. 99 In short, the legislature is
hobbled in setting good institutional rules because it lacks good institutional
rules in the first place.100

97. While by necessity the following subparts often analyze institutions individually, the
reader should bear in mind that such analyses can be cashed out only through comparative
analysis. See KOMESAR, supra note 17, at 6. In other words, institutional problems are
meaningful only insofar as there exists some superior alternative, whether in the form of a
different decision maker, different constraints, or a different kind of decision. I return to these
alternatives in subpart IV(C), infra.

98. See Aaron-Andrew P. Bruhl, Using Statutes to Set Legislative Rules: Entrenchment,
Separation of Powers, and the Rules of Proceedings Clause, 19 J.L. & POL. 345, 346 (2003)
(describing "parliamentary procedures" and "a committee system" as examples of "the multitude
of things necessary for a legislature to function").

99. Cf James E. Fleming, Toward a More Democratic Congress?, 89 B.U. L. REv. 629, 639-
40 (2009) (arguing that proposals to dilute the "undemocratic" power of small states in Congress
are self-defeating because they would require the assent of the small states themselves); Eric A.
Posner & Adrian Vermeule, Legislative Entrenchment: A Reappraisal, 111 YALE L.J. 1665, 1694
(2002) (noting that changes to the filibuster rule are impeded by the filibuster).

100. Cf Jon Elster, Arguing and Bargaining in Two Constituent Assemblies, 2 U. PA. J.
CONST. L. 345, 359 (2000) (contending that an assembly is "obviously incapable" of deciding
matters such as its own composition); Adrian Vermeule, The Constitutional Law of Congressional
Procedure, 71 U. CHI. L. REV. 361, 367 (2004) (noting problems inherent in an institution's
process for deciding upon a voting system used to select a more permanent voting system). In
practice, legislatures can usually be expected to overcome this hurdle by coordinating around
procedures that are familiar to them and that appear reasonably fair. See, e.g., Gerald Gamin &
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This kind of circularity is characteristic of incomplete designs. The
circularity arises through the interaction of two propositions. The first is
that institutional designs are always undertaken to improve legal rules that
are somehow suboptimal in the way they allocate or constrain decision
making. If institutions were perfect, institutional design would be
unnecessary. The second is that incomplete designs (definitionally) require
further decisions by downstream actors. By the interaction of these two
propositions, there is a limited but nontrivial set of circumstances in which
incomplete designs are self-defeating: namely, those cases in which the
decisions necessary to complete the design are subject to the decision-
making defects the design itself is intended to fix.1 01

As the example of the legislative body illustrates, one way for an
institution to fall prey to this paradox is for it to attempt to make
institutional decisions about itself10 2 Several legal theorists have observed
that courts can suffer from this type of circularity when attempting to
improve their own decision making. As Christopher Peters has noted,
courts may attempt to behave as minimalists by trying to avoid decisions
that entail a high risk of error or moral uncertainty. 0 3 Yet making the
decisions necessary to avoid morally or empirically uncertain decisions may
itself entail a high risk of error or moral uncertainty-something that
minimalism itself hypothesizes courts should avoid.104  Similarly, Scott
Brewer has noted that courts are often unable to decide which scientific
expert to defer to because they themselves lack scientific expertise. 105

Kenneth Shepsle, Emergence of Legislative Institutions: Standing Committees in the House and
Senate, 1810-1825, 14 LEGIS. STUD. Q. 39, 43-44 (1989). But this solution may trade problems
of circularity for problems of entrenchment, discussed infra subpart III(C).

101. This paradox resembles the "antinomy of destabilization" described in George P.
Fletcher, Paradoxes in Legal Thought, 85 COLUM. L. REV. 1263, 1284-92 (1985). It is also
analogous to William Riker's observation that institutions are likely to inherit the instability of
majority preferences exhibited by their designers. See William H. Riker, Implications from the
Disequilibrium of Majority Rule for the Study of Institutions, 74 AM. POL. SCI. REV. 432, 443-44
(1980).

102. Adrian Vermeule has dubbed designs that call for this kind of self-binding "self-
defeating proposals." Adrian Vermeule, Self-Defeating Proposals: Ackerman on Emergency
Powers, 75 FORDHAM L. REV. 631, 637 (2006). He argues that Bruce Ackerman's idea of an
Emergency Constitution, which would entail Congress tying its own hands to prevent itself from
overreacting in emergencies, is such a proposal. Id. at 649.

103. Christopher J. Peters, Assessing the New Judicial Minimalism, 100 COLUM. L. REV.
1454, 1533-34 (2000).

104. Id. Mark Tushnet has claimed that a similar paradox undermines efforts to decide legal
problems according to neutral principles. See Mark V. Tushnet, Following the Rules Laid Down:
A Critique of Interpretivism and Neutral Principles, 96 HARV. L. REV. 781, 785 (1983) (arguing
that it is impossible to develop neutral principles without the existence of a shared social
understanding that the theory presupposes society lacks).

105. Scott Brewer, Scientific Expert Testimony and Intellectual Due Process, 107 YALE L.J.
1535, 1538 (1998). Circularity problems of this kind can be seen as instantiations of the broader
problem of law's "self-reference," whereby a general legal claim (in this case, the inadequacy of
courts' decision-making capacity) ultimately disproves itself. See Gunther Teubner, "And God
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Institutions may fall prey to the problem of circularity even when they
are not making decisions about themselves. They might merely be making
decisions about institutional rules to which they are subject. For instance,
every constitutional convention is a product of the society that convenes it.
Yet at the time of convening, society invariably lacks rules that enable it to
select a representative set of delegates-like fair elections and accountable
representation-because (by hypothesis) it requires the convention to
design those things.' 06 An unrepresentative set of delegates will, in turn, be
suboptimal at making the value-laden and difficult trade-offs involved in
designing good rules of representation and accountability.' 0 7 Critics of the
United States Constitution have often traced its perceived flaws to
representation failures in the Convention, such as the alleged
overrepresentation of creditors and landowners.1 08 Whether they are right
in the particulars of that critique is not important for these purposes; the
point is that constitutional conventions are invariably subject to society's
imperfect rules for selecting a representative body, and this flaw will in turn
affect its ability to make optimal institutional decisions.

For a final example of this phenomenon, consider Stephenson's article
on information acquisition.' 09 As noted earlier, that article calls on
principals to make judgments about matters like an agent's ex ante
preferences and the expected benefit of certain policies in order to improve
their ability to acquire useful information from their agents. But it is quite
possible that a principal lacks enough information to make even those
judgments." 0 After all, it is lack of information that motivates the principal

Laughed . . ": Indeterminacy, Self-Reference and Paradox in Law, 12 GERMAN L.J. 376, 377-80
(2011) (articulating the many paradoxes that arise from the self-referential nature of the law).

106. But see Jon Elster, Beyond Rational Self-Interest: Authors and Actors in French
Constitution-Making, in RETHINKING POLITICAL INSTITUTIONS: THE ART OF THE STATE 260,
274-75 (Ian Shapiro et al. eds., 2006) (describing the advent of the French Constitution of 1958).

107. See EDWARD SCHNEIER, CRAFTING CONSTITUTIONAL DEMOCRACIES: THE POLITICS OF
INSTITUTIONAL DESIGN 20-21 (2006) (describing the problem of establishing the people's
concrete assent to a new order in the absence of any legitimate means of acquiring their assent);
Walter F. Murphy, Designing A Constitution: OfArchitects and Builders, 87 TEXAS L. REV. 1303,
1313 (2009) ("Paradoxically, architects of a new constitution usually purport to derive their
authority from the people, but such an entity may not exist until after designers have claimed to
act in the 'people's' name." (footnote omitted)).

108. See Michael J. Klarman, The Founding Revisited, 125 HARV. L. REV. 544, 553-54
(2011) (book review) (surveying these views). Less controversially, some of the structural
provisions of the Constitution were clearly reflective of the significant power wielded by small
states during the convention. See Elster, supra note 100, at 362 (stating that "debates at the
Convention remained, to some extent, under the shadow of the state legislatures" and that
"delegates were certain to be part of the power establishment").

109. Stephenson, supra note 5.
110. One reason this may be the case is that the principal itself is also an agent

underincentivized to gather information. Congress is a good example. See, e.g., Devins, supra
note 26, 1188 (considering "Congress's institutional incentives to get the facts right").
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to undertake Stephenson's design to start with. A principal may not be able
to design Stephenson's information-acquisition mechanisms well because
of the very absence of such mechanisms in the first place."'

And yet in spite of all this, legislatures set good rules for themselves,
minimalism yields good results, and constitutional conventions succeed all
the time. So this kind of circularity must be superable. Indeed, I think it is
subject to at least two qualifications that lead, in turn, to design solutions.

First, an incomplete design may be subject to circularity only in
particular cases. For instance, it is quite clear that only some principals,
attempting to apply only some of Stephenson's information-acquisition
strategies, will be hobbled by circularity. Other strategies that Stephenson
proposes do not require principals to have any information at all," 2 while
still others require principals to have so little information that principals
could be expected to perform them despite their inability to gather optimal
information from their agents." 3 This stands in contrast with constitution-
drafting exercises, which would seem to always entail a degree of
circularity. It is virtually inconceivable that a society drafting a new
constitution would already have in place optimal mechanisms for selecting
representatives and resolving macro-level distributional disputes.

Thus, a solution to circularity in cases like Stephenson's (but not the
convention) may be to narrow the design's scope to situations in which the
downstream institution will not face circularity problems. In Stephenson's
case, this fix could be achieved by a well-meaning principal itself, through
the simple expedient of avoiding strategies that place excessive
informational demands on it. In other cases, it could be achieved by
imposing limitations in the design and constraining it to situations in which
circularity is not present. 1 4

Second, some designs permit decision makers to leverage their
imperfect institutional competence into designs that will fix or compensate
for that comparative incompetence. In Stephenson's design, for instance,

111. Cf Michael B. Rappaport, Reforming Article V: The Problems Created by the National
Convention Amendment Method and How to Fix Them, 96 VA. L. REV. 1509, 1514 (2010)
(arguing that the "flaws in Article V ... could be corrected by adding another amendment method
to the Constitution"); Mark Tushnet, Legislation and the Law of Politics, 46 HARV. J. LEGIS. 211,
212 (2009) (critiquing, on similar grounds, the notion that voters should press for political change
to enable meaningful substantive reform).

112. See, e.g., Stephenson, supra note 5, at 1466-67 (discussing a "rule of thumb" when
managing multiple agents).

113. See, e.g., id. at 1468-71 (arguing that supermajority rules are appropriate under non-fact-
intensive premises).

114. Yair Listokin, who has been uncommonly sensitive to the problem of incompleteness,
placed caveats of this kind in his article Learning Through Policy Variation, supra note 38,
although he was not addressing problems arising from circularity specifically. See id. at 529-33
(discussing cases in which institutions may lack the capacity to carry out a strategy of policy
variation successfully).
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the principal is not asked to gather voluminous information and make fact-
laden policy judgments. He is instead asked to make a series of informed
guesses, which can in turn be used to generate tools that encourage much
greater information acquisition." 5 In other words, a designer weakly able
to gather information could suffice to create a design that strongly enabled
the gathering of information. By contrast, a design like the constitutional
convention requires mediating decision makers to make decisions that are
especially hobbled by the absence of good institutions. A convention, after
all, is typically thought of as a pact to abide by commitments from which
society would otherwise from time to time prefer to depart, and thus
requires the exercise of extraordinary representativeness and fairness.' 16

This distinction has bearing on what sort of institutions, subject to
which constraints, will be able to overcome the decision-making defect that
leads to circularity. In what might be called a "leverage design" like
Stephenson's, the design requires quantitatively less of the desired
characteristic than the design itself provides, and so it is likely that some
imperfect decision maker or inferior design is both available and sufficient
to overcome that defect. For instance, while simply providing a decision
maker with more resources is a clunky and ineffective way of ensuring
information acquisition in a matter of course,' it may be a good enough
way to enable an information-poor principal to generate the information
necessary to design good information-acquisition mechanisms. By contrast,
in what might be called an "echo design" like the constitutional convention,
the downstream institution must possess more of the desired characteristic
than the design is expected to furnish. In such cases, the designer likely
must turn to a mediating device or decision maker that is preferable to the
ultimate design but ordinarily infeasible. One solution to the problem of
constitutional conventions is to turn on its head Madison's famous
aphorism, that "[i]f men were angels, no government would be
necessary."" 8 Government by angels is considered a first-best solution that
is preferable to any constitution, albeit a solution that ordinarily fails for
obvious practical reasons." 9 Yet in the constitutional context, it may be
that extraordinary, angel-approximating individuals are actually necessary
to execute the design task reasonably well.1 20 More realistically, the

115. See Stephenson, supra note 5, at 1446-47.
116. See, e.g., Levinson, supra note 14, at 709. One notable consequence of this distinction is

that whereas a design like Stephenson's facilitates further similar acts of design in the future, a
design like the convention does not.

117. See Stephenson, supra note 5, at 1434.
118. THE FEDERALIST No. 51, at 319 (James Madison) (Clinton Rossiter ed., 1961).
119. See Vermeule, supra note 38, at 25.
120. See Adriaan Lanni & Adrian Vermeule, Constitutional Design in the Ancient World, 64

STAN. L. REv. 907, 937 (2012) (discussing the desirability of having a constitution drafted by "a
Nelson Mandela figure").
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convention may need to operate by deliberation-forcing procedures-
unanimity rules, drawn-out debates-that would be infeasible in ordinary
decision making but are necessary to force distributive fairness in the
convention setting.2 1

B. Veils of Ignorance

The fact that most decision makers cannot be expected to have perfect
foresight and fairness is relevant to another important institutional
characteristic. Institutional decisions are invariably made behind at least a
partial veil of ignorance. 22  They have general and prospective
application,1 23 and one can never fully anticipate their first-order effects.
Institutional decisions might be thought of (in Daryl Levinson's apt
terminology) as "bundles of probabilistic policy outcomes" that can be
expected to lead to different outcomes with varying degrees of likelihood.1 24

Because a single institutional decision affects multiple substantive decisions
in unanticipated ways, such decisions are both particularly potent and
maddeningly imprecise tools for designers whose goal is to achieve
particular substantive ends.

This makes the calculus for the designer of an incomplete design quite
complicated. The designer and the institution that completes his design
may differ along two axes. First, the designer and the downstream
institution may be subject to different veils of ignorance, in that one may be
able to foresee the substantive effects of its decisions more clearly than the
other. 25 Second, the designer and the downstream institution may each

121. See Saul Levmore, More than Mere Majorities, 2000 UTAH L. REV. 759, 765-67
(arguing that constitutional conventions use supermajority voting to avoid rent seeking); John O.
McGinnis & Michael B. Rappaport, A Pragmatic Defense of Originalism, 101 NW. U. L. REV.
383, 388-89 (2007) (arguing that the "double supermajoritarian process" used to draft and ratify
the Constitution was "consensus-forcing" and "generated some of the most distinctive and praised
features of our Constitution"). See generally John O. McGinnis & Michael B. Rappaport, Our
Supermajoritarian Constitution, 80 TEXAS L. REV. 703 (2002) (noting virtues of supermajority
voting rules).

122. Levinson, supra note 14, at 693-94 ("[P]olitical actors might view and assess
decisionmaking institutions largely as bundles of probabilistic policy outcomes."). See generally
JOHN RAWLS, A THEORY OF JUSTICE 136-42 (1971).

123. Michael A. Fitts, Can Ignorance Be Bliss? Imperfect Information as a Positive Influence
in Political Institutions, 88 MICH. L. REV. 917, 967 (1990); Adrian Vermeule, Veil of Ignorance
Rules in Constitutional Law, 111 YALE L.J. 399, 407-08 (2001). By contrast, substantive
decisions are sometimes, but not always, made behind a partial veil of ignorance.

124. Levinson, supra note 14, at 693-94.

125. See Vermeule, supra note 100, at 370 (noting that the framers acted behind a greater veil
of ignorance than Congress in crafting rules of congressional procedure). In an incomplete design
expressed as a standard, the downstream actor will almost always be subject to a lesser veil of
ignorance than the designer, given that the downstream actor is making less general decisions.
But in designs that that are incomplete because they merely involve part of an interlocking set of
institutions, or require the creation of additional subordinate institutions, it is quite possible that
the downstream institution will be subject to a greater veil than the designer.
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hold different substantive preferences and so use their respective design
authority, to the extent possible, to favor different outcomes.126

Let us take the first potential axis of divergence first. The Vienna
Convention, discussed above, was adopted pursuant to an almost-total veil
of ignorance. Every nation is a potential beneficiary of the Convention's
guarantees to its citizens and missions abroad, yet every nation might be
forced to bear the costs of compliance in individual cases. 127 In the United
States, however, the downstream actors charged with making institutional
decisions to implement the treaty-by and large, individual states-are
subject to hardly any veil of ignorance at all. States internalize essentially
none of the benefits of reciprocity from treaty partners, but bear all the costs
of providing more stringent protections for foreigners in their
jurisdictions.128 Thus, it should hardly be a surprise that some American
states have refused to adopt institutions that reliably vindicate the consular-
notification rights of foreign nationals convicted in their jurisdictions.129

The substantive implications of protecting consular-notification rights are
clear and one-sided to these states, and they have designed their institutions
accordingly.13 0

This pattern, whereby a designer sets rules behind a veil of ignorance,
but an institution not subject to that veil implements the design according to
its substantive goals, is not unusual in incomplete designs. As noted above,
it is widely believed that institutionally motivated doctrinal rules without
any obvious ideological valence, like rules of standing and stare decisis, can
assume a strongly ideological cast in cases in which their first-order
implications are clear.' 3  Even constitutional conventions, which are

126. It is important to note an implicit premise underlying this second axis of divergence:
either the designer or the mediating actor must feel empowered to act upon policy preferences. If
neither does-if both are conscientious judges, for instance-then they will not peek beyond the
veil to try to achieve those preferences.

127. See Medellin v. Texas, 552 U.S. 491, 537 (2008) (Stevens, J., concurring in the
judgment) (noting "the modest cost of compliance"); Sandra Babcock, The Limits of International
Law: Efforts to Enforce Rulings of the International Court of Justice in U.S. Death Penalty Cases,
62 SYRACUSE L. REV. 183, 196 (2012) (describing reciprocal benefits of the right to consular
notification).

128. See Joan Fitzpatrick, The Unreality of International Law in the United States and the
LaGrand Case, 27 YALE J. INT'L L. 427, 432-33 (2002) (noting that the fear of retribution by
treaty partners "poses no real concern to officials in a position to affect U.S. practice regarding
consular notification").

129. See Medellin, 552 U.S. at 500-04 (describing Texas's failure to provide consular
notification or remedy its violation with respect to fifty-one Mexican nationals convicted of
capital crimes).

130. Cassandra Burke Robertson, Transnational Litigation and Institutional Choice, 51 B.C.
L. REV. 1081, 1109-12 (2010).

131. See Citizens United v. FEC, 558 U.S. 310, 414 (2010) (Stevens, J., concurring in part
and dissenting in part) (contending the majority ignored stare decisis because of its views on the
merits of the case at hand); Massachusetts v. EPA, 549 U.S. 497, 548 (2007) (Roberts, C.J.,
dissenting) (charging that the majority "devise[d] a new doctrine of state standing to support its
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generally called for the purpose of achieving public goods like stability,
peace, and the rule of law, are often converted to first-order ends by
delegates who craft particular provisions with the expectation that those
rules will benefit them.' 32

In situations like these, the most complete solution available to a
designer is to attempt to pin a veil of ignorance back on the eyes of the
institutions charged with implementing the design. There are several
suggestions in the literature for how this might be done. Adrian Vermeule
has argued that veils can be constructed by lengthening time horizons,
adopting rules of generality and prospectivity, and randomizing
outcomes.1 33 Paul Pierson, a skeptic of institutional design as a general
matter, has observed that veils usually exist because there is a wide range of
potential first-order consequences of a particular decision. 134 A designer
can accordingly attempt to create a veil of ignorance by parceling out a few,
general design tasks that do not so easily map onto substantive outcomes;
for instance, Congress could require the Supreme Court to adopt procedural
rules through rulemaking rather than in individual cases to foreclose the risk
of doctrinal manipulation.135 In addition, these characteristics can be used
to identify and assign institutional decisions to mediating actors already
subject to veils of ignorance. In line with this strategy, the federal
government has attempted to assume the obligation of ensuring compliance

result"); Lawrence v. Texas, 539 U.S. 558, 592 (2003) (Scalia, J., dissenting) (describing the
majority's prior invocation of stare decisis as a "result-oriented expedient"); Barkow, supra note
57, at 331 (arguing that the modern political question doctrine enables "unprincipled application"
based on "policy preferences"); Jonathan T. Molot, Principled Minimalism: Restriking the
Balance Between Judicial Minimalism and Neutral Principles, 90 VA. L. REv. 1753, 1835 (2004)
("Minimalism sends a message to judges that they can reach their preferred outcomes in pending
cases so long as they confine their holdings to those cases.").

132. See Klarman, supra note 108, at 569-70 (describing the manner in which different
groups' first-order aims affected the design of the U.S. Constitution); Ethan J. Leib,
Supermajoritarianism and the American Criminal Jury, 33 HASTINGS CONST. L.Q. 141, 183
(2006) (speculating that "[p]ersonal cost considerations" played a role in the adoption of a
supermajority voting rule for impeachments (emphasis omitted)); cf McNollgast, The Political
Origins of the Administrative Procedure Act, 15 J.L. ECON. & ORG. 180, 180 (1999) (arguing that
the Administrative Procedure Act was designed to entrench liberal political objectives).

133. Vermeule, supra note 100123, at 407-26.
134. See PAUL PIERSON, POLITICS IN TIME: HISTORY, INSTITUTIONS, AND SOCIAL ANALYSIS

115-22 (2004).
135. Cf Mohawk Indus., Inc. v. Carpenter, 558 U.S. 100, 118 (2009) (Thomas, J., concurring

in part and concurring in the judgment) (arguing that making appealability determinations case by
case "forces the reviewing court to subordinate the realities of each case before it to generalized
conclusions about the 'likely' costs and benefits of allowing an exception to the final judgment
rule in an entire 'class of cases,"' and suggesting that rulemaking is a better mechanism for
making such decisions).

)
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with the Vienna Convention itself.1 36 Likewise, convention designers could
make an effort to pick delegates to a constitutional convention who will not
later run for office subject to the convention's rules.

Veils of ignorance may create problems even when firmly pinned on
both the designer and the downstream institution. One example arises in
the context of procedural rules jointly crafted by the states and the federal
government. Congress and the federal courts have crafted certain
procedural rules with particular substantive goals in mind. While federal
statutes of limitations, implied rights of action, burdens of proof, and tolling
doctrines have been adopted behind a partial veil of ignorance, they have
nonetheless been designed (at least historically) to aid federal claimants. 137

States, by contrast, have adopted most of their rules without the federal
government's first-order goals in mind. In practice, therefore, some of
these rules-including, say, harsh forfeiture standards or notice-of-claim
requirements-have occasionally impeded the vindication of federal
rights.1 38 In these situations the problem is that the states acted subject to a
veil of ignorance. What the federal designers wanted was a downstream
actor who would attempt to peek beyond the veil of ignorance to achieve
their first-order goals.1 39

In situations like this, it is crucial for the designer to find a way to
align the downstream decision maker's cares with his own. In some cases,
the designer may select institutions that share its substantive goals or
impose constraints that force those institutions to internalize the designer's
preferences. 140 Actually bridging the gap, however, is not always

136. See Medellin v. Texas, 552 U.S. 491, 523-32 (2008) (rejecting President Bush's attempt
to order states to comply with the Vienna Convention); Harold Hongju Koh, Remarks: Twenty-
First-Century International Lawmaking, 101 GEO. L.J. 725, 736-37 (2013) (describing the federal
government's subsequent efforts to achieve compliance).

137. See Maine v. Thiboutot, 448 U.S. 1, 8-9 (1980); Mitchum v. Foster, 407 U.S. 225, 238
(1972).

138. See Felder v. Casey, 487 U.S. 131, 141-42 (1988) (holding that ordinary state notice-of-
claim rules undermine 1983's "uniquely federal remedy" (quoting Mitchum, 407 U.S. at 239));
Brown v. W. Ry. of Ala., 338 U.S. 294, 296 (1949) ("This federal right [of trial] cannot be
defeated by the forms of local practice."); Davis v. Wechsler, 263 U.S. 22, 24 (1923) ("Whatever
springes the State may set for those who are endeavoring to assert rights that the State confers, the
assertion of federal rights, when plainly and reasonably made, is not to be defeated under the
name of local practice.").

139. Cf Hacker, supra note 24, at 246 (arguing that actors who operate within an institutional
structure they dislike will use what levers of control they do have to convert the institution toward
new purposes). It is also possible, in some circumstances, that a downstream actor will refuse to
make any second-order decisions where doing so would not advance its first-order goals. See
Alicia L. Bannon, Note, Designing a Constitutional-Drafting Process: Lessons from Kenya, 116
YALE L.J. 1824, 1852 (2007) (describing how supporters of Kenya's president balked at
negotiations on a new constitution when it appeared the document would weaken the president's
existing powers).

140. See, e.g., Rachel E. Barkow, Institutional Design and the Policing of Prosecutors:
Lessons from Administrative Law, 61 STAN. L. REV. 869, 907-13 (2009).
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necessary. Because institutional decisions embody bundles of substantive
outcomes, it is possible that both the designer and downstream institution
will be content with the same decisions even if they have different and even
contradictory first-order goals, so long as both of their preferred outcomes
are enabled by the institution.141 In this way, institutions may act as a
"common carrier" for the two different actors' aspirations. 42

None of this is to suggest that any differences between the designer's
and downstream actors' veils of ignorance are always problematic. A
designer subject to a veil of ignorance may prefer to defer decisions to
actors who will be able to discern more clearly the consequences of their
institutional decisions.1 43 A designer acting subject to particular exigencies
may be reluctant to hardwire institutional choices that may prove ill-suited
to later problems. Or he may want to reap the benefits of a downstream
actor's expertise, without suffering too much the costs of that actor's
partiality.1 44 Any divergence between a designer's and a mediating actor's
veils of ignorance need not, then, be a cause of concern. It can be an
important tool in the hands of a savvy designer.

C. Entrenchment

Turning to a third characteristic of institutional decision making, recall
the oft-noted-at one time, almost axiomatic-observation that institutions
tend to be long lasting.1 45 Even as precedents are overturned, statutes are
repealed, and regulations are allowed to expire, institutions like the courts
and Congress endure. Daryl Levinson has moved this observation from the
axiomatic and the anecdotal to the theoretical by convincingly theorizing

many of its root causes.146 Institutional arrangements, unlike many policies,
establish predictable sets of rules around which actors with different first-
order preferences can coordinate; they encourage fixed investments
incurred in reliance on them; they empower supporters and weaken
detractors in ways that enlarge their political constituencies over time; and

141. See Levinson, supra note 14, at 670.
142. ERIC SCHICKLER, DISJOINTED PLURALISM: INSTITUTIONAL INNOVATION AND THE

DEVELOPMENT OF THE U.S. CONGRESS 13 (2001).

143. See Vermeule, supra note 100, at 370 ("The cost of [the constitutional framers'] relative
impartiality, though, is that [they] act in ignorance of post-enactment developments that might
provide useful information in the choice of legislative procedures.").

144. Subjecting the actor to veto points or oversight, or to a collaborative committee of actors
with different first-order interests, may be good ways of doing so. The tools proposed in
Stephenson, discussed supra subpart II(A), may be helpful in crafting such designs.

145. See Levinson, supra note 14, at 681 (recounting how theorists tend to assume that
institutions are "relatively durable structures and processes of political decisionmaking, in contrast
to the particular policies and programs that emerge as outcomes from these decisionmaking
processes").

146. Levinson, supra note 14, at 681-91.
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they engender other game-theoretic advantages.1 47 In other words, actors in
a position to change institutional designs generally refrain from doing so
because they tend to reap significant benefits from the institutional status
quo.'148

By definition, however, incomplete designs require downstream actors
to change the institutional status quo. Accordingly, entrenchment effects
can pose a substantial impediment to putting such designs into effect. The
most vivid examples can be found in failed efforts to reform the institutions
of government. Time and again, blue-ribbon commissions and crusading
agency heads have proposed ambitious plans to reform government
agencies. Quite often, these efforts have met defeat when entrenched
bureaucracies or powerful constituencies that benefited from existing
agency structures used their design authority to kill or slow walk the
reforms.' 49 This same resistance to institutional change may help explain
the reluctance of states to modify their procedural rules to comply with

147. Id.; see also Douglass C. North, Institutional Change: A Framework of Analysis, in
INSTITUTIONAL CHANGE: THEORY AND EMPIRICAL FINDINGS 35, 45 (Sven-Erik Sjdstrand ed.,
1993) ("The economies of scope, complementarities, and network externalities of an institutional
matrix make institutional change overwhelmingly incremental and path dependent."); Paul
Pierson, Increasing Returns, Path Dependence, and the Study of Politics, 94 AM. POL. SCI. REV.
251, 259 (2000) (discussing how processes of increasing returns and collective action problems
"render processes of institutional development path dependent").

148. See William H. Riker, The Experience of Creating Institutions: The Framing of the
United States Constitution, in EXPLAINING SOCIAL INSTITUTIONS 121, 122 (Jack Knight & Itai
Sened eds., 1995) ("At any point in institutional development, humans start with some preexisting
customs that influence new departures."); Tushnet, supra note 89, at 1346 ("[M]oving from one
equilibrium to another, even an equilibrium that might in the abstract be better, is costly.").

149. See PAUL PIERSON, DISMANTLING THE WELFARE STATE? REAGAN, THATCHER, AND
THE POLITICS OF RETRENCHMENT 53-54 (1994) (arguing that because Social Security "generated
a strong and coherent base of political support," efforts to reform the institution produced
"politically costly defeats"); Randolph J. May, The FCC's Tumultuous Year in 2003: An Essay on
an Opportunityfor Institutional Agency Reform, 56 ADMIN. L. REV. 1307, 1316 (2004) (stating
that "despite the renaming of offices and shuffling of titles" occasioned by a 1999 reform
blueprint, "the FCC is little different today than it was then"); Thomas O. McGarity, Regulatory
Reform in the Reagan Era, 45 MD. L. REV. 253, 268 (1986) (describing a "rout" of the Reagan
Administration's proposed regulatory reform by "beneficiary groups [that] attempted to stem the
tide of regulatory reform"); Joseph J. Thorndike, Reforming the Internal Revenue Service: A
Comparative History, 53 ADMIN. L. REV. 717, 777-78 (2001) (describing how the IRS
Commissioner's 1998 blueprint for reform had little effect on the "local office").
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international treaties or to assist the vindication of federal rights.150 It also
may help explain why the Senate has rejected perennial calls to abandon the
filibuster."'

Let us call this type of entrenchment that impedes institutional change
"backward-looking entrenchment." One strategy by which designers can
overcome backward-looking entrenchment is to delegate only incremental
institutional decisions that do not upset the stability afforded by existing
institutions.152  Garrett and Vermeule incorporate this insight into their
proposal that Congress adopt a modest suite of reforms in order to aid its
consideration of constitutional issues.1 53  The authors contend that such
incremental proposals are best because "most of the large structural choices
about Congress are irrevocably fixed and ... any design improvements that
are practically attainable will come only at the margins." 54  Another

strategy by which designers can overcome backward-looking entrenchment
is to delegate institutional decisions to actors who are minimally subject to
the entrenchment effects of the institutions they are asked to reform.
Government reform proposals that run through Congress or the White
House, rather than agencies themselves, may have a better track record
because they do not require the cooperation of actors deeply entrenched in
the status quo."5

Entrenchment, moreover, is double-edged. While entrenchment makes
institutional change difficult, it also makes institutional changes highly
durable once in place. "Forward-looking entrenchment," as this latter
phenomenon might be called, locks the institutional decisions of mediating
actors into place for comparatively long periods of time. Constitution
drafting is an obvious example: once enacted, constitutions have a staying
power that exceeds the people's allegiance to any first-order
commitments.156

150. See Medellin v. Texas, 552 U.S. 491 (2008); Dice v. Akron, Canton & Youngstown R.R.
Co., 342 U.S. 359, 368 (1952) (Frankfurter, J., dissenting) ("The State judges and local lawyers
who must administer the Federal Employers' Liability Act in State courts are trained in the ways
of local practice; it multiplies the difficulties and confuses the administration of justice to require,
on purely theoretical grounds, a hybrid of State and Federal practice in the State courts as to a
single class of cases.").

151. See Aaron-Andrew P. Bruhl, The Senate: Out of Order?, 43 CONN. L. REV. 1041, 1054-
57 (2011) (describing senators' individual incentives to preserve existing procedures).

152. See Hacker, supra note 24, at 247 (identifying as an example of a stable institution
public retirement programs, which "virtually run themselves").

153. See Garrett & Vermeule, supra note 31, at 1282.

154. Id.
155. See, e.g., Thorndike, supra note 149, at 779 (noting that "Congress has always been the

instigator of reform" of the Internal Revenue Service).
156. See Levinson, supra note 14, at 697 ("Constitutional law is both a mechanism of political

commitment and itself a political commitment.").
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Forward-looking entrenchment can hold significant advantages, as
well as drawbacks, for the designer of an incomplete design. On one hand,
forward-looking entrenchment encourages downstream actors who will be
subject to the consequences of their institutional decisions to make high up-
front investments in getting those decisions correct.5 7 Furthermore, long
time horizons tend to generate veils of ignorance that may discourage
efforts to manipulate institutions to achieve first-order ends.1 58 On the other
hand, forward-looking entrenchment may doubly paralyze a decision maker
from acting: just as backward-looking entrenchment makes actors reluctant
to upset settled practices, forward-looking entrenchment may cause rational
actors to delay or refrain from making any decision for fear of its having
severe and irreversible consequences.1 59  Moreover, forward-looking
entrenchment heightens the cost of delegating an institutional decision to an
incompetent or poorly incentivized actor.160

In sum, like veils of ignorance, entrenchment can be a virtue or a vice
from the perspective of an institutional designer. But designers that ignore
the implications of entrenchment are likely to suffer from problems in
implementation that they did not anticipate-or overlook potential
advantages on which they might have capitalized.

D. System Effects

Finally, institutional decisions cannot be considered in isolation.
Decisions that are advisable when viewed independently may prove
counterproductive or ineffective when aggregated with other, inter-
dependent decisions.16' These so-called system effects may occur because
decision makers set inconsistent or jointly incoherent rules, or because one
institutional rule induces strategic responses that undermine the rule's

157. See Cass R. Sunstein, Irreversible and Catastrophic, 91 CORNELL L. REV. 841, 859
(2006) (describing how a rational actor will make high up-front investments before a decision that
holds potentially irreversible consequences); see also Listokin, supra note 38, at 524-25.

158. See Vermeule, supra note 123, at 415-19 (noting that when long-term policy making is
cast in general tens, decision makers "will be pushed toward impartial [decisions], or at least
moderate ones").

159. Sunstein, supra note 157, at 855-56.
160. Cf Elster, supra note 106, at 268-69, 273 (describing instances of constitutional drafters

who wrote constitutions with only short-term effects in mind).
161. See Rachel E. Barkow, Insulating Agencies: Avoiding Capture Through Institutional

Design, 89 TEXAS L. REV. 15, 45 (2010) ("Thus, the lesson with respect to funding
independence-as it is with all elements of agency design-is that no one particular feature can be
viewed in isolation."); Jenna Bednar, Constitutional Systems Theory: A Research Agenda
Motivated by Vermeule, The System of the Constitution and Epstein, Design for Liberty, 48
TULSA L. REV. 325, 325-29 (2012) (book review) (cataloguing the "emergent interest in
institutional interdependence"); Vermeule, supra note 38, at 15 (explaining that "the interaction
among institutions itself creates a system at the second level, one that may have very different
properties than do the institutions that compose it").
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intended purpose. 162 While substantive decisions can sometimes be subject
to system effects, 163 judges, legislatures, and policymakers appear to be able
to perform most tasks reasonably well without engaging in systems
analysis. Considering any aspect of an institutional design in isolation, by
contrast, would assuredly amount to institutional design malpractice.

For the creators of incomplete designs, this has two important
implications. The first might be called the problem of "design-internal
system effects." Often mediating actors are asked to make design decisions
that will interact with each other in consequential ways. Constitutions, for
instance, tend to consist of a single "fixed basket of institutions."16 4 A
constitution that established an energetic executive but not a powerful
congress, or federalism but not a supremacy clause, would probably be
deeply problematic.1 65  As a consequence, drafters who horse trade
institutions, or design different constitutional institutions in isolation
without a good process for combining them, are likely to end up with a very
poor charter. Similarly, the Chevron doctrine has been developed case by
case, but ultimately aggregates into a single, collective allocation of
decision-making authority.1 66 In the eyes of some, Chevron decisions that
appeared sensible individually have collectively resulted in an incoherent
allocation of authority because they are mutually irreconcilable, or set
inscrutable ex ante incentives for relevant institutions.16'

Designers can combat design-internal system effects of this kind by
reducing the number of mediating actors charged with design tasks.
Constitutions that are drafted by a single trustworthy drafter, or by small
sets of decision makers unlikely to resort to unprincipled bargaining, can be

162. See Huq, supra note 38, at 36 ("[I]nstitutional designers must look not only to the
immediate effects of a proposed change, but also cast an eye downstream to ask how other
elements in the system will respond strategically to a change.").

163. See, e.g., Vermeule, supra note 38, at 41.
164. Donald L. Horowitz, Constitutional Design: An Oxymoron?, in DESIGNING

DEMOCRATIC INSTITUTIONS 253, 261 (Ian Shapiro & Stephen Macedo eds., 2000).
165. See id. at 261-62 (arguing that the intended effect of a constitution is only achieved

through "an elaborate set of interlocking structures").
166. See Vermeule, supra note 38, at 14-15 (describing the "doctrinal paradox," which leads

to problems of this nature).
167. See, e.g., Jack M. Beermann, End the Failed Chevron Experiment Now: How Chevron

Has Failed and Why It Can and Should Be Overrruled, 42 CONN. L. REV. 779, 782-84 (2010)
(cataloguing alleged inconsistencies and conflicts within the Chevron doctrine that render it
incapable of allocating interpretive authority properly); Jacob E. Gersen & Adrian Vermeule,
Chevron as a Voting Rule, 116 YALE L.J. 676, 679 (describing the uncertainty and
unpredictability of Chevron); cf Nicholas Quinn Rosenkranz, Federal Rules of Statutory
Interpretation, 115 HARV. L. REV. 2085, 2143 (2002) (explaining that because "the Court can
only develop canons one by one, common law canons will be devised ad hoc, and will inevitably
fail to form a coherent set"). See generally SCHICKLER, supra note 142, at 15-16 (describing how
new institutions may be layered on top of old institutions in a way that creates conflicts).
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expected to be more internally coherent. 168 In addition, designers can
impose processes on downstream actors-like requirements of drawn-out
debate, discussion, and reconciliation-that reduce the likelihood of
inconsistent decisions.1 69  More drastically, designers can reduce the
complexity of incomplete designs.1 70  A doctrine that involves the
application of a straightforward rule is unlikely to result in an inconsistent
and incoherent body of decisions. Of course, there may be great cost to
simplifying an incomplete design, but the cost of complexity may be greater
if it results in multiple actors constructing moving parts that fail to combine
into a single working system.

System effects may present another problem for incomplete designers.
"Design-external system effects" can arise where mediating actors must
make decisions that interact with institutions outside the design in complex
ways. As an example, courts are often concerned that their decisions will
abet the disenfranchisement of minorities, aggrandize one political branch
at the expense of another, or lend the court's legitimacy to improper ends.171
But performing these analyses often requires a sophisticated understanding
of the ways the court's decisions may affect political movements or
disputes between the political branches.1 72  Courts may be unable to

168. Lanni & Vermeule, supra note 120, at 937 (articulating the advantages of a single
outside constitution maker, who would have "no need to engage in protracted bargaining, or to
appease obdurate delegates with provisions that, taken together, render the overall document
causally incoherent or unworkable"); Riker, supra note 148, at 131-43; see also Horowitz, supra
note 164, at 270 ("Bargaining has much to commend it, but coherence is not among its virtues.");
cf Jack L. Goldsmith & Eric A. Posner, A Theory of Customary International Law, 66 U. CHI. L.
REV. 1113, 1130-31 (1999) (explaining that multinational coordination is best solved through
international agreement rather than a decentralized approach); Rosenkranz, supra note 167, at
2143 (arguing that "[c]ongressionally adopted [interpretive] canons could form a true 'regime'-a
set of background interpretive principles with internal logical coherence").

169. See PIERSON, supra note 134, at 115 (describing the problem of "overload" where
designers are subject to "time constraints, scarcities of information, and the need to delegate
decisions"); Elizabeth Garrett, Who Chooses the Rules?, 4 ELECTION L.J. 139, 145 (2005)
(observing that the method of posing questions regarding the design of electoral institutions by
ballot initiative "does not allow for consideration of complex issues or of trade-offs inherent in
governance").

170. See SCHICKLER, supra note 142, at 14 (explaining how "[a] change in one element of a
complex reform proposal may affect other elements of the proposal in significant ways," so "the
conflicts among competing collective interests may result in institutions that are poorly suited to
achieving some widely shared objectives").

171. E.g., United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938); see, e.g., Plaut
v. Spendthrift Farm, Inc., 514 U.S. 211, 239 (1995) (stating that "high walls and clear
distinctions" are necessary in establishing structural constitutional safeguards "because low walls
and vague distinctions will not be judicially defensible in the heat of interbranch conflict");
Bickel, supra note 62, at 48 (indicating that, in selecting cases, the Supreme Court considers
whether its decision may lend legitimacy to an otherwise "intolerable" piece of legislation).

172. See Gerald Gunther, The Subtle Vices of the "Passive Virtues "-A Comment on
Principle and Expediency in Judicial Review, 64 COLUM. L. REV. 1, 7 (1964) ("And even if
legitimation were an adequate descriptive concept, it would be an unacceptable source of
normative standards: it would endorse conjecture about the complexities of political reactions as a
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perform such complex strategic analysis reliably and thus may reach the
wrong result. Likewise, Stephenson's information-acquisition design
forthrightly requires that principals engage in a form of strategic thinking in
some cases. 173 In particular, Stephenson argues that principals with
multiple agents should anticipate the effects their design decisions will have
on institutional dynamics among the agents themselves." 4 This, too, is a
difficult analysis that may tax the competence of relatively unsophisticated
principals.

It is thus necessary for downstream actors facing design-external
system effects to be minimally competent at both systems analysis and
strategic behavior. 7 5 At least two characteristics appear to be essential for
engaging in such tasks. First, the downstream actor must have some
reasonable understanding and knowledge of the institutions with which he
is interacting. 176  A judge who knows nothing about how political
movements work in practice will not be good at anticipating when his
decisions will stymie the political process. 177 In addition, the actor cannot
be so rigidly committed to a particular methodology or course of action that
he could not adjust his decisions if he discerned that his decisions might
lead to problematic system effects.178 The actor must be able to engage in
strategic decision making where appropriate.

The four attributes just listed are only a few of the characteristics
important to evaluating and crafting incomplete institutional designs. I
hope they seem to a degree familiar. Everyone recognizes that it would be
foolish to let one of the players of a game make the rules, or to have a
reactionary bureaucrat be the one in charge of shaking up his agency. This
familiarity hopefully bolsters the sense that thinking about institutional
decision making is an intuitive enterprise, part and parcel with crafting
good designs. No doubt there are many more tools necessary to account

primary ingredient of Court deliberations."); Mark Tushnet, Darkness on the Edge of Town: The
Contributions of John Hart Ely to Constitutional Theory, 89 YALE L.J. 1037, 1049-50 (1980)
(arguing that performing the political analysis required by political process theory inevitably
invites arbitrary or value-ridden judgments).

173. See Stephenson, supra note 5, at 1461-62 (indicating that principals must address the
"complex question of how to arrange decisionmaking systems that entail input from many
different agents").

174. Id.
175. See Vermeule, supra note 38, at 71 (noting that it is "psychologically demanding to be so

relentlessly flexible and systemically minded").
176. See Horowitz, supra note 164, at 268-69 (noting the importance of on-the-ground

experience).
177. Cf Huq, supra note 38, at 7 (arguing that questions of removal should be left to "elected

officials who are more attuned than judges to the complex interaction effects and strategic
responses that can arise in response to changes in basic agency design").

178. See Vermeule, supra note 38, at 44-45 (describing the costs of "principled" decision
making in an institution characterized by problems of collective action and system effects).
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fully for the existence of incompleteness. But the guideposts just provided
should, I hope, establish the outlines of engaging in theoretically complete
institutional design.

Before moving on, two loose ends are worth attending to. First,
attentive readers may have noticed that the preceding discussion centered,
implicitly, around a particular paradigm of the actor who makes
institutional decisions. In this paradigm, the actor was unitary, coherent,
and intentional; it held substantive goals, exhibited degrees of competence,
and so on.

Such a paradigm, however, is a poor fit for the types of collective
entities that often hold important institutional decision-making authority in
the real world. As Neil Komesar has observed, two of the most important
institutional decision makers in society are the free market and the political
process, both of which consist of numerous atomistic decision makers.179

Occasionally one of these collective entities will be delegated institutional
decisions through a formalized process like a referendum. But more
frequently the market and the political process hold institutional decision-
making power through complex and difficult-to-analyze processes like the
price mechanism and public opinion. I think it likely that the characteristics
I have described-particularly system effects-remain relevant to
understanding the decisions these collective entities make. But I am far less
confident that the implications I have drawn out in this Part continue to hold
true in those contexts. For instance, it may be all but impossible for a
designer concerned about divergences in the veil of ignorance to anticipate
the substantive goals of a collective entity like the free market. For now, I
simply note the existence of such entities, anticipating that their existence
holds implications for incomplete designs that I cannot fully consider here.

As for the second loose end, the preceding discussion assumed at times
that institutional design is a static enterprise. This Article has repeatedly
suggested that designers should make their best efforts to put ex ante
restraints and decision makers in place to avoid negative entrenchment or
system effects. But it is the rare designer who will have only a single shot
at getting his institution right. Designers like the Supreme Court, Congress,
academics, and treaty makers are usually empowered to revisit their work,
take stock of it, and make adjustments as necessary. By the same token,

179. See KOMESAR, supra note 17, at 53-122; NEIL K. KOMESAR, LAW'S LIMITS: THE RULE
OF LAW AND THE SUPPLY AND DEMAND OF RIGHTS 16-22 (2001) (analyzing and comparing
markets and the political process from an institutional perspective). To a lesser degree, Congress
too is a collective entity that lacks knowledge or intention in the sense that individuals possess
them. See generally Kenneth A. Shepsle, Congress Is a "They," Not an "It": Legislative Intent
as Oxymoron, 12 INT'L REV. L. & ECON. 239 (1992).
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downstream actors are usually able to revise their decisions if at first they
do not succeed in achieving their goals. In reality, designers and mediating
actors are probably engaged in an iterated game of institutional decision
making and refinement.

These observations introduce an important dynamic element into
incomplete designs. 180 Once again, however, the implications of such
dynamism are far from clear. In some cases, dynamism may relieve the
pressure on designers to make good decisions in the first place; if the
Supreme Court doesn't nail the Chevron doctrine the first time around, it
can make refinements later on. But in other cases, this dynamism may
render institutional design a moving target, requiring designers to engage in
ever more complex and speculative analysis about the behavior of
mediating actors.18 1 Because the generalizable effects are so unclear, I
bracket the question of dynamic institutional design for the remainder of the
Article, leaving its implications, too, to be explored another day.

IV. Implications

Thus far this Article has identified a gap in the theory and practice of
institutional design-the problem of institutional incompleteness-and then
proposed some attendant problems and solutions. These problems and
solutions have admittedly been micro-level observations, potentially useful
in individual design cases. Before concluding, then, I return to what all this
means at the macro level. How should incompleteness inform the enter-
prise of institutional design writ large? In this Part, I offer three hypotheses
and some tentative conclusions on each.

A. Should Designers Ignore Incompleteness?

One potential response is that, in spite of everything said thus far,
focusing on incompleteness is unproductive or even self-defeating. Of
course designs require further decisions to be implemented-that much
seems inarguable. But, the argument might go, demanding that designers
focus on those implementation decisions removes them much too far afield
from the actual substantive decisions with which a designer is ultimately

180. See Bruce E. Cain, Moralism and Realism in Campaign Finance Reform, 1995 U. CHI.
LEGAL F. 111, 130-31 (describing the view that institutions develop "towards a dynamic ideal in a
sometimes nonlinear fashion," whereby institutions "discarded in earlier historical periods can be
rediscovered as the solutions to subsequent problems"); Gamin & Shepsle, supra note 100, at 40-
41 (describing a "rational view" of institutional design that casts designers as intelligent actors
who learn from their experience). This dynamic model may interact in interesting ways with
collective institutional decision makers. Institutions like the market and the political process may
learn from and react to past institutional performance differently than unitary actors.

181. Another implication of this dynamism is suggested by Listokin's Learning Through
Policy Variation, supra note 38, at 483-84, which proposes that policies be adopted in part to
elicit information useful to later reforms. The same might well be true of institutions.

850 [Vol. 94:807



Incomplete Designs

concerned. And the payoff might be too limited to be worth it; designers
cannot realistically anticipate the identities, biases, competences, and
processes of downstream actors, and their designs are probably likely to
work tolerably well if they just bracket that question and design around it.

This objection, I think, proves too much. Real-world designers do not
have the luxury to turn a blind eye to the costs of implementation: Treaty
makers cannot pretend that hostile states will design the institutions
necessary to carry out treaty obligations, nor can the Supreme Court simply
assume that doctrines of restraint will advance judicial restraint if in fact
they will do the opposite. Although institutional decision making does not
directly concern matters of substance, it is often dispositive of how those
substantive matters will be decided. It follows that theorists who hope to
craft useful designs or accurately understand existing designs must take
those decisions into account.

The question of how they do so is more difficult. Should designers
engage in ad hoc intuitive balancing to allocate institutional decision
making? Or should they engage in more rigorous institutional analysis?
This may sound like a tendentious way of phrasing the question, but I do
not intend it to be. Sometimes a comprehensive analysis of the latter sort is
more costly and yields little in the way of practical returns over and above
what could be gotten with more back-of-the-envelope techniques.'8 2

Yet as much of the foregoing discussion illustrates, intuition about
institutional decision making-if it is consulted at all-is often faulty. One
can identify designs that, to the blissful ignorance of the designer, are
largely self-defeating, or highly susceptible to manipulation, or bound to be
stymied by entrenched institutions. Moreover, it is possible to identify
simple fixes capable of substantially curing these problems. Where that is
the case, the costs associated with addressing incompleteness-the chance
of error and the decisional burdens of complex analysis-are likely to be
quite small. This Article cannot, of course, resolve whether the systemic
costs of third-order analysis outweigh the systemic burdens over the whole
domain of cases.' 83 For now, the fact that such analysis is both inevitable
and demonstrably useful from time to time suggests that it cannot be
dismissed out of hand.

182. See Steven J. Burton, Normative Legal Theories: The Case for Pluralism and Balancing,
98 IowA L. REV. 535, 554 (2013); Kenneth Kress, Legal Indeterminacy, 77 CALIF. L. REV. 283,
332 (1989).

183. Such empirical uncertainty is hardly new to this field. Cf Stephenson, supra note 5, at
1430 n.15 ("These examples, and most of the discussion in this Article, involve situations where
research might reduce empirical uncertainty."); Sunstein & Vermeule, supra note 9, at 919 ("We
do not suggest that these empirical projects [necessary to generate empirical insights] would be
simple to execute, or that they would lead to uncontroversial normative recommendations.");
Adrian Vermeule, Interpretive Choice, 75 N.Y.U. L. REV. 74, 76 (2000).
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B. Is Effective Institutional Design Impossible?

Alternatively, perhaps the existence of incompleteness, and the nature
of the problems it creates, poses a serious, even dire, problem for the
enterprise of institutional design. This hypothesis might proceed from the
recognition that institutional design is at heart a rationalizing project,
motivated by the belief that a clear-eyed view of the limitations of different
decision makers can generate improvements in the law. The fact that so
many designs are incomplete undercuts this hope. Incompleteness may
expose the futility of much institutional design, and there is nothing to
guarantee that the adjustments available to correct incompleteness are up to
the task.

In some situations, this pessimism is probably well placed. There may
be designs for which incompleteness poses an incurable problem. Suppose
an institutional design is circular, and that there is no way to overcome the
circularity through the use of exceptional mediating actors or temporary
designs.1 84 In these cases, recognition of incompleteness does not lead to
alternative designs or ameliorative improvements; it simply sounds the
design's death knell. There is no way to know how many designs suffer
from problems of this type, but assuming that number is nontrivial,
incompleteness does indeed reduce the set of viable designs.

Furthermore, incompleteness may render effective institutional design
prohibitively difficult in some cases. Adequately responding to
incompleteness involves recognizing what institutional decisions a design
leaves unmade, foreseeing who will make those decisions, and correctly
discerning those mediating actors' relative veils of ignorance,
entrenchment, susceptibility to system effects, and so on. Having made
these judgments, the designer then must figure out what design adjustments
are appropriate, in the course of which she might be required to balance
certain incommensurable values, like the importance of a long-lasting
design versus the importance of immunity from first-order manipulation.
Any errors the designer makes-either in the task of analysis or in the task
of institutional design-might then be magnified and multiplied across
every application of that design.

If this complexity is not a good reason for abandoning any
consideration of incompleteness, however, then it is an even worse reason
for abandoning institutional design itself. Institutional design, remember, is
unavoidable. It is embedded in law and the analysis of law. We simply do
not have the luxury to abandon it because it is too hard and designers lack
perfect perspective. At most, then, the comparative complexity of

184. See, e.g., Vermeule, supra note 102, at 649 (contending that Ackerman's proposal of an
"emergency constitution" is such a design).
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addressing the problems raised by incomplete designs may be a good reason
for crafting designs that are comparatively less incomplete (a matter to
which I'll return in a moment).

It is true that incompleteness may cast doubt upon the capacity of
institutional design to achieve some of its most ambitious goals. Some
scholars contend that institutional design is capable of enabling a sort of
ceasefire between actors with different ideological commitments. The logic
goes that disagreements that are salient from a first-order perspective-such
as whether originalism is a theoretically defensible mode of interpretation-
may evaporate when questions of institutional competence are taken into
account.' 85  Similarly, it has been argued that institutional design is a
rational response to the complexity of certain first-order decision making.
By this reasoning, an actor who may not know the right answer to a certain
question may be able much more easily to figure out who can supply the
right answer.' 86

The difficult, discretionary decisions necessary to address
incompleteness call both hypotheses into question. As the discussion in
Part III shows, ideological disagreements may reassert themselves through
the decisions necessary to address incompleteness. Different designers may
favor different mediating actors because of their respective first-order
commitments. Designers of different substantive commitments also may
have different tolerances for the types of tradeoffs involved in combatting
incompleteness: assigning the role of bureaucratic reform to the White
House may reduce the costs of backward-looking entrenchment, for
instance, but at the cost (or, from some designers' standpoint, the benefit) of
increasing unitary control over the Executive Branch. There is reason, then,
to suspect that the fact of incompleteness reduces, though it surely cannot
eliminate, the utility of institutional design.

C. A Middle Path

In the end, however, incompleteness should probably serve as a source
of cautious optimism. While many designs may be incomplete, the
problems posed by incompleteness generally seem to be solvable. Part III
identified adjustments capable of addressing problems of circularity,
imperfect veils, entrenchment, and system effects taken individually. These
adjustments suggest the existence of a broader toolkit-which further
analysis could make yet more useful-for recognizing and addressing third-
order problems. Though no tool in this toolkit is perfect, collectively these
tools may enable the improvement of institutional designs in a significant

185. See Sunstein & Vermeule, supra note 9, at 915-16 (discussing the possibility of
incompletely theorized agreements in this context).

186. See generally Vermeule, supra note 183.
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set of cases. Briefly, then, let us collect and review what these tools might
be, as a way of paving the way forward for theoretically complete
institutional design.

One tool might be called second-order institutional choice. Designers
are familiar with the strategy of first-order institutional choice, whereby
substantive tasks are assigned to the actor comparatively most competent to
perform them.1 87  Many of the solutions discussed in the previous Part
amount to recapitulating this tactic at the second-order level. 88  The
designer of a constitutional convention can evade society's lack of
representative institutions by selecting outsiders, or exemplary individuals,
as constitutional drafters.' 89  Reformers can prevent entrenched
bureaucracies from derailing administrative reform by empowering
Congress or the White House to carry it out.190 Congress can choose to

deprive state courts of design authority over federal claims by creating
exclusive federal causes of action. 191 Second-order institutional choice
provides designers a focused way of thinking about each actor in the train
of decision making who has influence over his design. A designer can then
use this tactic to direct his design's development, selectively empowering
the best institutional decision makers to perform residual design tasks he
leaves undone.

Like first-order institutional choice, second-order institutional choice
of course has its limits. For some designs it is quite impossible to specify
precisely who will make certain institutional decisions. The drafters of an
international treaty like the Vienna Convention cannot reach down far
enough into each member nation's affairs to decide who will restructure
procedural rules. Likewise, some academic proposals cover such a wide
range of decisions that it would defeat the purpose of the proposal to limit
them to particular decision makers. Heather Gerken's proposal that some
institutions might constitute themselves so as to achieve second-order
diversity is intended to be a universal rule of institutional design. 92 If it
were limited to only some institutions-juries but not legislatures, say-it
would lose much of its force. Moreover, in some cases, the implication of
the problems discussed above is that none of the potential decision makers

187. See, e.g., Neil K. Komesar, Commentary, The Perils of Pandora: Further Reflections on
Institutional Choice, 22 LAw & SOC. INQUIRY 999, 999 (1997).

188. See Thomas W. Merrill, Institutional Choice and Political Faith, 22 LAW & Soc.
INQUIRY 959, 991-93, 993 n.31 (1997) (mentioning the problem of "second-order comparative
institutional analysis," and observing that it is "endemic to any project setting forth a normative
theory of comparative institutional choice"); Schauer, supra note 6, at 577-78 (proposing
institutional choice regarding second-order decision makers).

189. Lanni & Vermeule, supra note 120, at 937.
190. See Thorndike, supra note 149, at 779 (arguing that Congress and the White House

carried out the most dramatic and successful IRS reforms).
191. Cf Meltzer, supra note 28, at 1131-32.
192. See Gerken, supra note 26, at 1102.

854 [Vol. 94:807



Incomplete Designs

will be able to make the necessary institutional decisions capably. 193 The
problem of entrenchment may lead to the conclusion that member states
will be unable to alter their court systems adequately to comply with certain
international agreements. There is no "institutional choice" that could be
made to evade this problem; either the member states can make decisions
capably or they can't.

Designers may thus turn to a second tool to optimize the competence
of downstream actors. Rather than selecting the best possible institutional
decision makers, designers might attempt to redesign those institutions so as
to improve their institutional decision making.1 94 This strategy might be
called second-order institutional design. As an example, designers of
constitutional conventions can avoid internal incoherence and circularity by
adopting rules like supermajority voting and drawn-out debate.1 95

Likewise, federal courts can guard against wayward state procedural rulings
by enabling ex post review of those rulings.1 96 Sometimes second-order
designs will be temporary, in place just long enough to enable actors to
perform tasks of institutional design and then disappear. These restraints
essentially use the ordinary tools of institutional design at a meta level to
compensate for difficulties in carrying out institutional-design tasks
themselves.

Second-order institutional design is not perfect, either. Engaging in
such design places considerable new decisional burdens on the institutional
designer himself. It makes the resulting design more complex.
Furthermore, it has the potential of merely displacing but not eliminating
design problems, including problems of incompleteness. For instance, by
relying on ex post review of state procedural decisions, the Supreme Court
might generate difficult new institutional tasks for itself.' 97 By attempting
to impose good institutional rules on a constitutional convention, the
designers of that convention may themselves fall prey to circularity
problems if they are required to make contested distributional choices in the
absence of any institutions that ensure they make them well.

193. See Merrill, supra note 188, at 963 (noting that institutional-choice analysis may lead to
the conclusion that no decision maker is competent to carry out the relevant tasks).

194. See Garrett & Vermeule, supra note 31, at 1278 (turning to a strategy of institutional
design rather than institutional choice because "the institutional-choice question has largely been
settled" in that context).

195. See SCHNEIER, supra note 107, at 27 (describing how designers of the 1787
Constitutional Convention imposed "downstream constraints" which forced consensus and a
balancing of different regions' first-order interests); Ziyad Motala, Constitution-Making in
Divided Societies and Legitimacy: Lessons from the South African Experience, 15 TEMP. POL. &
C.R. L. REV. 147, 151-53 (2005) (describing the interim constitution adopted to enable drafting of
a permanent constitution in postapartheid South Africa).

196. Hall, supra note 28, at 1291.
197. See Fitzgerald, supra note 28, at 88 (arguing that the Court has "defaulted to an

inconsistent hodge-podge of guidelines" in carrying out this responsibility).
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There is a final potential tool that evades the pitfalls of both
institutional choice and institutional design-one to which I have alluded
several times before. This tool might simply be called eliminating
incompleteness. It is not uncommon for designers to express designs as
rules, in a manner that essentially frees mediating actors of any institutional
design responsibilities. 198  The system effects created by a complex
doctrine, such as Chevron, can be reduced by making the doctrine
comparatively simpler and more predictable.

Before one infers that incompleteness invariably can be solved through
the deployment of rules rather than standards, however, it is worth
recognizing the limitations of this approach. Incompleteness often exists
for a reason. Some designs leave discretion to later decision makers
because variations in institutional needs are numerous and subtle, and a
design will be successful only if it acknowledges and responds to those
differences case by case. Hence, efforts to simplify Chevron and the
political question doctrine have often foundered on the inevitable
complexities involved in deciding when it is appropriate to defer.' 99

Moreover, the effects of incompleteness can in many circumstances be
virtues. It may be desirable for a designer to defer institutional decisions
precisely because those decisions are likely to become entrenched.
Entitlement programs that generate numerous institutional investments by
states and private parties are likely to build a broader base of support, and
thus have greater longevity, than ones that conduct all the institution
building at the federal level. 200 Similarly, differences in the veil of
ignorance between a designer and a mediating institution can be to the
designer's advantage. The designer's watchword should thus be sensitivity,
rather than aversion, to institutional incompleteness.

Conclusion

Proposals for institutional reform are not immune from the institutional
problems that motivate them. Academic blueprints, judicial doctrines,
treaties and statutes, and countless other institutional designs in the law and
legal literature rely upon the decisions of downstream actors in order to be
brought into effect. Those actors may err or manipulate, and the designs
will suffer as a result. Designers can anticipate these problems, and they

198. See, e.g., Scalia, supra note 25, at 1177-78 (favoring rules for their ability to constrain
the discretion of downstream actors); Sunstein & Vermeule, supra note 99, at 887-88 (favoring
rule-like formalism as a remedy for limited institutional competence of downstream actors).

199. See, e.g., United States v. Mead Corp., 533 U.S. 218, 236-37 (2001) (noting that "the
range of statutory variation has led the Court to recognize more than one variety of judicial
deference," and that it has chosen to "tailor deference to variety").

200. See Hacker, supra note 24, at 243.
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frequently have the tools at their disposal to fix them-or, where they do
not, to recognize the fact and trim back their designs as necessary. I do not
contend that my prescriptions are the final word on the subject. But I am
confident that they point in the right direction, toward a law shaped in
complete recognition of the limitations to which human institutions,
whether deciding matters of substance or institutional design, are invariably
subject.



* * *
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The State reward for dead Indians has been increased to $200 for every
red-skin sent to Purgatory. This sum is more than the dead bodies of
all the Indians east of the Red River are worth.'

-Winona Daily Republican, Sept. 25, 1863

I. Introduction

In July 2015, a federal court upheld cancellation of the Washington
"Redskins" trademarks-depictions of a red-skinned Indian head in feathers,
along with the "Redskins" moniker that serves as the NFL team's name and
mascot-on the grounds that the marks were "disparaging" under the
Lanham Act.2 American Indians have challenged the marks for decades,
pointing to the origins of the term Redskin,3 which was widely used in the

1. WINONA DAILY REPUBLICAN, Sept. 25, 1863, at 2, http://digital.olivesoftware.com/Olive/
APA/Winona/default.aspx#panel=home [http://perma.cc/RNX6-DL9C] (enter "State reward for
dead Indians" into the search field; then select the search result that is dated September 25, 1863).

2. Pro-Football, Inc. v. Blackhorse, 112 F. Supp. 3d 439, 490 (E.D. Va. 2015) (upholding the
Trademark Trial and Appeal Board's decision to cancel registration of the marks using the R-skins
term and imagery pursuant to the Lanham Act, 15 U.S.C. 1052(a) (2012), which allows marks
that "may disparage" persons living or dead to be refused registration). As this Article is going to
print, the case is on appeal in the Fourth Circuit, where the parties are arguing myriad issues
including the constitutionality of the Lanham Act's disparagement provision. The briefs in the case
are available on the website of the Native American Rights Fund. Pro-Football v. Blackhorse,
NARF: TRIBAL SUP. CT. PROJECT, http://sct.narf.org/caseindexes/pro-footballv_blackhorse_4th

_circ.html [http://perma.cc/8JN8-8L8D]. For an earlier lawsuit attempting to cancel the R-skins
marks on disparagement grounds, see Harjo v. Pro-Football, Inc., 50 U.S.P.Q.2d (BNA) 1705,
1748-49 (T.T.A.B. 1999), which cancelled the marks on grounds that they were disparaging under
the Lanham Act. The opinion of the Trademark Trial and Appeal Board (TTAB) was reversed by
a district court based on the equitable doctrine of laches. Pro-Football, Inc. v. Harjo, 567 F. Supp.
2d 46, 62 (D.D.C. 2008). For a thoughtful discussion of the value of trademarks as "public goods"
that play a role in questions of discrimination and equality, particularly in the context of the R-skins,
see Sonia K. Katyal, Trademark Intersectionality, 57 UCLA L. REV. 1601, 1632-38 (2010).

3. We use the full name of the team here at the beginning of this Article, for clarity's sake. For
subsequent references, however, we adopt the abbreviation "R-skins," following the practices of
media outlets and others that have stopped using the term based on their understanding that it is a
racial epithet. David Uberti, Journalism Says Goodbye to Redskins: A List of News Organizations
That No Longer Use the Team Name, COLUM. JOURNALISM REV., Nov./Dec. 2014, http://www.cjr
.org/currents/journalism-says-goodbye-to.red.php [http://perma.cc/93H5-VPSS]; see also Sarah
Kogod, Bob Costas on Redskins Name: 'It's an Insult, a Slur,' WASH. POST (Oct. 13, 2013),
http://www.washingtonpost.com/blogs/dc-sports-bog/wp/2013/10/13/bob-costas-on-redskins
-name-its-an-insult-a-slur/ [http://perma.cc/FK6Q-6GAP] (reporting the text of an on-air speech
given by Bob Costas about the controversy over the use of the R-skins term as the Washington
football team's mascot); Judge Refuses to Use Redskins Name in Ruling, WASH. TIMES (July 15,
2014), http://www.washingtontimes.com/news/2014/jul/15/judge-refuses-to-use-redskins-name
-in-ruling/ [http://perma.cc/GZP8-PSN8] ("U.S. District Judge Peter J. Messitte issued a pretrial
ruling last week in a lawsuit against the team in which he explicitly refused to use the Redskins
name."); Brent Axe, California Becomes First State to Ban Redskins Nickname, SYRACUSE.COM
(Oct. 12, 2015, 12:29 PM), http://www.syracuse.com/axeman/index/ssf/2015/10/california
_becomesfirststateto_banredskins_nickname.html [http://perma.cc/JDY8-KVM6] (reporting
on California's recently passed law that prohibits public schools from adopting the R-skins term as
a mascot); Mike Florio, King Drops Use of "Redskins " Name, NBC SPORTS: PRO FOOTBALL TALK
(Sept. 7, 2013, 2:24 PM), http://profootballtalk.nbcsports.com/2013/09/07/king-drops-use-of-
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nineteenth century to describe the ostensibly red skins of Indians, for which
various governments offered and paid bounties. 4 Through both lawsuits and
social commentary, many in the American Indian community contend that
the term has developed into an enduring racial slur used to intimidate,
humiliate, and harm contemporary American Indians and should not be
protected by federal trademark laws.5 On the other hand, supporters of the
marks have defended them vigilantly.6 Washington team owner Dan Snyder
insists, for example, that the R-skins name is meant to "honor" Native
Americans' and will, in any event, "never" be changed.8

redskins-name/ [http://perma.cc/PT4P-GA4V] (describing the decision of one of the hosts of NBC's
Football Night in America to no longer use the R-skins term on air).

4. WINONA DAILY REPUBLICAN, supra note 1; see also Baxter Holmes, Update: Yes, a
'Redskin' Does, In Fact, Mean the Scalped Head of a Native American, Sold, Like a Pelt, for Cash,
ESQUIRE (June 18, 2014), http://www.esquire.com/blogs/news/redskin-name-update [http://perma
.cc/7EV2-N8UB] (describing the meaning and history of the term r-skin).

5. See Redskin, MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY (11th ed. 2003) (defining r-

skin as a usually "offensive" noun meaning "American Indian," originating in 1699); Ken Belson,
Redskins' Name Change Remains Activist's Unfinished Business, N.Y. TIMES (Oct. 9, 2013),
http://www.nytimes.com/2013/10/10/sports/football/redskins-name-change-remains-her
-unfinished-business.html?_r=0 [http://perma.cc/6AW5-T73U] (recounting Cheyenne activist
Suzan Shown Harjo's forty-year involvement in the movement to change the Washington football
team's name); Erik Brady, Native American High School Student Gives Emotional Speech on
Impact of Indian Team Names, USA TODAY SPORTS: FOR THE WIN (July 23, 2014, 6:16 PM),
http://ftw.usatoday.com/2014/07/native-american-student-speech-center-american-progress
[http://perma.cc/D6YU-RTFZ] (describing American Indian youth's experiences with mascots in
high schools); Erik Brady, New Generation ofAmerican Indians Challenges Redskins, USA TODAY
SPORTS (May 10, 2013, 8:13 AM) [hereinafter Brady, New Generation], http://www.usatoday.com/
story/sports/nfl/redskins/2013/05/09/native-americans-washington-mascot-fight/2148877/ [http://
perma.cc/6CB5-YGWB] (reporting on contemporary iterations of the anti-mascot campaign);
Jacqueline Keeler, The NFL Perpetuates Stereotypes that Fuel Racism, Domestic Abuse, INDIAN
COUNTRY TODAY MEDIA NETWORK (Feb. 2, 2015), http://indiancountrytodaymedianetwork.com/
2015/02/08/nfl-perpetuates-stereotypes-fuel-racism-domestic-abuse [http://perma.cc/9NVB
-LL3G] (linking violence against women and intimate partners to stereotyping); Ariel Sabar, The
Anti-Redskin, ATLANTIC (Oct. 2015), http://www.theatlantic.com/magazine/archive/2015/10/the-
anti-redskin/403213 [http://perma.cc/5DG9-9QPQ] (telling the story of Oneida Indian Nation Chief
Ray Halbritter's opposition to the Washington football team's name). But cf VINE DELORIA, JR.,
GOD IS RED: A NATIVE VIEW OF RELIGION 3, 292 (1992) (arguing for an understanding of religion
through the ideas of Native peoples and attempting to reclaim Red).

6. See, e.g., Eugene Volokh, Freedom of Speech, Cyberspace, and Harassment Law, 2001
STAN. TECH. L. REV., art. no. 3, at 17-18 (warning against broad speech restrictions based on claims
of harassment and hostile environment and referencing the R-skins and other Indian mascot names).

7. Daniel Snyder Defends 'Redskins,' ESPN (Aug. 6, 2014), http://espn.go.com/nfl/story/_/id/
11313245/daniel-snyder-R-Skins-term-honor-respect [http://perma.cc/J4B8-HSFA] (quoting Dan
Snyder as saying, "[T]he name really means honor, respect" and "We sing 'Hail to the Redskins.'
We don't say hurt anybody. We say 'Hail to the Redskins. Braves on the warpath. Fight for old
D.C.' We only sing it when we score touchdowns"); see also Mark Leibovich, Roger Goodell's
Unstoppable Football Machine, N.Y. TIMES MAG. (Feb. 3, 2016), http://www.nytimes.com/2016/
02/07/magazine/roger-goodells-unstoppable-football-machine.html [http://perma.cc/WW93
-6AFZ] (describing the power of NFL team owners, including Snyder, with respect to the R-skins
name and other controversial issues).

8. See Erik Brady, Daniel Snyder Says Redskins Will Never Change Name, USA TODAY
(May 10, 2013), http://www.usatoday.com/story/sports/nfl/R-Skins/2013/05/09/washington-R
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When non-Indians use Indian names, imagery, iconography, and other
symbols-particularly for commercial purposes and without Indian input-
Indian tribes and individuals increasingly claim that such usages constitute
"cultural appropriation." 9 Wide-ranging examples include Victoria's Secret
models walking the runway in Indian headdresses,' 0 Urban Outfitters mar-
keting "Navajo Print Wrapped Flasks" and "Navajo Hipster Panties,"" Boy
Scout Troops mimicking Pueblo Indian dances,' 2 and the many sports teams
with Indian mascots.' 3 These examples and a multitude of others just like
them are seemingly such a part of mainstream American society that they are
often overlooked.

While the law hasn't fully grappled with issues of cultural appropriation,
scholars in Native studies, led by Philip Deloria and Shari Huhndorf, offer
important insights. They argue that for centuries non-Indians have appro-
priated Indian culture for their own purposes, largely concerned with identity
formation. Deloria, for example, locates the practice of "playing Indian"
deep in the country's origins, examining the way in which newcomers sought
to forge a uniquely "American" identity that variously embraced or rejected
images of Indianness.14 While Americans relished the idea of the Indian as

-Skins-daniel-snyder/2148127/ [http://perma.cc/AB8Y-7NLR] ("'We'll never change the name,'
[Daniel Synder] said. 'It's that simple. NEVER-you can use caps."'). In any case, the Lanham
Act does not require the name to change; it only removes intellectual property protection for the
name, thus defeating the monopoly rights of the mark holder. 15 U.S.C. 1052 (2012).

9. See MICHAEL F. BROWN, WHO OWNS NATIVE CULTURE? 2-3 (2003) (identifying emer-
gence of the term "cultural appropriation" as part of the "rhetoric" of a "social movement" to address
"the flow of cultural elements from indigenous societies to the larger world"). But see Lorie Graham
& Stephen McJohn, Indigenous Peoples and Intellectual Property, 19 WASH. U. J.L. & POL'Y 313,
314 (2005) (critiquing Brown's book and arguing for ways "in which intellectual property law,
negotiation, and human rights precepts work together to address indigenous claims to heritage
protection").

10. Victoria's Secret Apologizes After Use of Native American Headdress in Fashion Show
Draws Outrage, Fox NEWS (Nov. 13, 2012), http://www.foxnews.com/us/2012/11/13/victoria-
secret-apologizes-after-use-native-american-headdress-in-fashion-show/ [http://perma.cc/42WM
-L2U4].

11. See Sasha Houston Brown, An Open Letter to Urban Outfitters on Columbus Day,
RACIALICIOUS (Oct. 10, 2011), http://www.racialicious.com/2011/10/10/an-open-letter-to-urban
-outfitters-on-columbus-day/ [http://perma.cc/DAU6-3YHF] (describing the company's mass mar-
keting of "distasteful and racially demeaning apparel and decor").

12. See, e.g., KOSHARE MUSEUM, http://www.kosharehistory.org [http://perma.cc/G4FC
-WKUG] (describing a troop of Boy Scouts that would perform interpretations of dances done by
Hopi and Pueblo Indians and explaining that the troops refrained from performing the dances in
2015 at the request of the Cultural Preservation Office of the Hopi Nation).

13. CAROL SPINDEL, DANCING AT HALFTIME: SPORTS AND THE CONTROVERSY OVER

AMERICAN INDIAN MASCOTS 13-17 (2000).
14. See PHILIP J. DELORIA, PLAYING INDIAN 20 (1998) (positing that American colonists

developed a revolutionary identity through adopting deeply rooted Native American ideologies);
SHARI M. HUHNDORF, GOING NATIVE: INDIANS IN THE AMERICAN CULTURAL IMAGINATION 6, 14
(2001) (suggesting that mainstream Americans have idealized Native Americans as symbols of
Western virtues while simultaneously "attempt[ing] to obliterate Native peoples, cultures, and
histories").
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an emblem of "freedom," they were careful to distinguish their own behav-
ioral mores from Indian "savagery." 5 Later, those very same stereotypes
made their way into laws that discriminated against and even authorized the
oppression of Indians. As Robert A. Williams Jr. has argued, foundational
Supreme Court jurisprudence invoked images of the Indian as "savage" to
deny Indian land rights, thereby setting in motion a regime that would
legalize the dispossession of Indian property.16

Today, non-Indians continue to adopt images and representations of
Indians and Indian iconography, with little regard for the experience of con-
temporary Native people. Like with the historical examples, these instances
also reflect the glorification of Indian imagery, often by and for the benefit
of non-Indians, but they simultaneously subordinate Indian people. As fash-
ion icons use Indian feathers in photo shoots, Indian religious leaders cannot
obtain eagle feathers for ceremonies. Rock stars seductively portray the
ravished Indian maiden, while real Indian women experience extreme rates
of domestic violence and sexual assault. Multinational companies secure
patents on genetically modified "Indian wild rice," while Indians cannot
protect their own varieties from cross-contamination. And as the NFL de-
fends the R-skins mascot, Indian teenagers suffer discrimination in schools
that employ the same term for sports teams.' 7

Many advocates describe the use of Indian resources, whether names,
images, symbols, or knowledge, in these examples as cultural appropriation
and seek to remedy them through legal and other means. Strategies to address
cultural appropriation are fraught, partly because, as a recent debate in the
New York Times suggests, the term itself is imprecise and deeply contested.' 8

In their leading work on the topic, Bruce Ziff and Pratima Rao have defined
cultural appropriation as "the taking-from a culture that is not one's own-
of intellectual property, cultural expressions or artifacts, history and ways of
knowledge."1 9 Cultural appropriation may reference practices of "adapta-

15. See HUHNDORF, supra note 14, at 5-6 (arguing that Americans have "envisioned Native
peoples as . .. embodiments of virtues lost in the Western world" and have used representations of
Indians as "bloodthirsty, man-eating" savages as a way of distinguishing themselves from Indians).

16. ROBERT A. WILLIAMS, JR., LIKE A LOADED WEAPON: THE REHNQUIST COURT, INDIAN
RIGHTS, AND THE LEGAL HISTORY OF RACISM IN AMERICA 33-36 (2005).

17. See infra Part III for more detail on the specific examples described in this paragraph.
18. The New York Times debate forum recently took up the controversial issue of cultural

appropriation, including the appropriation of Indian culture. Whose Culture Is It, Anyhow?, N.Y.
TIMES (Aug. 4, 2015), http://www.nytimes.com/roomfordebate/2015/08/04/whose-culture-is-it-
anyhow [http://perma.cc/MZ2W-KS72].

19. Bruce Ziff & Pratima V. Rao, Introduction to Cultural Appropriation: A Framework for
Analysis, in BORROWED POWER: ESSAYS ON CULTURAL APPROPRIATION I (Bruce Ziff &
Pratima V. Rao eds., 1997); see also Cathryn A. Berryman, Toward More Universal Protection of
Intangible Cultural Property, 1 J. INTELL. PROP. L. 293, 296 & n.9 (1994) (discussing the
protection, on international and national levels, of "intangible cultural property," defined as
"elements of expression, thought, or actions embodied in the physical cultural object").
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tion" and "borrowing" prevalent in expressive contexts from literature20 to
music21 with benefits of collaboration and innovation.22 As Rebecca Tsosie
and others have explained, when it comes to minority groups, cultural appro-
priation often occurs in a societal context of power imbalance, racism,23 and
inequality, rather than in an atmosphere of fair, open, and multilateral
exchange.2 4 This is particularly true when the creations and products of the
"source culture" are taken under oppressive conditions25 or are not ade-
quately protected by law or respected by society.26 In some instances,

20. See, e.g., JULIE SANDERS, ADAPTATION AND APPROPRIATION 1-2 (2006) (investigating

how "literature is made by literature" and the intertextual quality of adaptation and appropriation
among literary works); Pascal Nicklas & Oliver Lindner, Adaptation and Cultural Appropriation,
in ADAPTATION AND CULTURAL APPROPRIATION: LITERATURE, FILM, AND THE ARTS 4-5 (Pascal

Nicklas & Oliver Lindner eds., 2012) (discussing the interplay between adaptation and cultural
appropriation in literature); Susanne Scholz, Introduction, in TRAVELLING GOODS, TRAVELLING
MOODS: VARIETIES OF CULTURAL APPROPRIATION (1850-1950), at 103 (Christian Huck & Stefan
Bauernschmidt eds., 2012) (discussing how "books function as both objects and subjects of cultural
appropriation").

21. See, e.g., SANDERS, supra note 20, at 3-4 (comparing the act of sampling music to the
creation of a collage in that both adapt existing materials into a wholly new aesthetic); Olufunmilayo
B. Arewa, From J.C. Bach to Hip Hop: Musical Borrowing, Copyright and Cultural Context, 84
N.C. L. REV. 547, 550 (2006) (describing challenges of applying copyright law in music, especially
across differing cultural norms about borrowing, sampling, privacy, and authorship); Jeff Chang,
Azealia Banks, Iggy Azalea and Hip-Hop's Appropriation Problem, GUARDIAN (Dec. 26, 2014,
10:25 AM), http://www.theguardian.com/music/2014/dec/24/iggy-azalea-azealia-banks-hip-hop-
appropriation-problem [http://perma.cc/DX6C-DXAC] (discussing the cultural appropriation
problem in hip-hop music).

22. Rosemary J. Coombe, The Properties of Culture and the Politics of Possessing Identity:
Native Claims in the Cultural Appropriation Controversy, 6 CANADIAN J.L. & JURIS. 249, 268
(1993) (comparing the problems African-Americans and Native Americans face in claiming owner-
ship of the representations of their respective cultures).

23. For articles discussing the divide between thinking of Indianness as a political class versus
a racial one, in which Indians are subject to racial discrimination, see Bethany R. Berger, Red:
Racism and the American Indian, 56 UCLA L. REV. 591, 597-98 (2009), which explains how the
racialization of American Indians helped shape law and policy; Carole Goldberg, Descent into Race,
49 UCLA L. REV. 1373, 1388-94 (2002), which argues against a purely racial or purely political
view of Indian identity; Sarah Krakoff, Inextricably Political: Race, Membership, and Tribal
Sovereignty, 87 WASH. L. REV. 1041, 1051 (2012), which demonstrates the political dimensions of
Indian identity; and Addie C. Rolnick, The Promise of Mancari: Indian Political Rights as Racial
Remedy, 86 N.Y.U. L. REV. 958, 964-65 (2011), which explores why the racialization of American
Indians is understudied.

24. Rebecca Tsosie, Reclaiming Native Stories: An Essay on Cultural Appropriation and
Cultural Rights, 34 ARIZ. ST. L.J. 299, 311-14 (2002) (explaining the harm caused by cultural
appropriation).

25. Cf Judith Resnik, Law's Migration: American Exceptionalism, Silent Dialogues, and
Federalism's Multiple Ports of Entry, 115 YALE L.J. 1564, 1583-84 (2006) (contrasting govern-
ments like the United States, which has largely been free to make its own laws without colonial
interference, with those that have changed under oppressive conditions).

26. See PATTY GERSTENBLITH, ART, CULTURAL HERITAGE, AND THE LAW 3-20 (3d ed. 2012)

(describing the rapidly emerging fields of art and cultural heritage law).
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cultural symbols have even been borrowed and used by segments of majority
societies not only for their own enjoyment or profit, but also expressly to
harm minorities.27

In the American Indian context, attempts to address cultural appropri-
ation through legal strategies can be challenging. The experience of cultural
appropriation is broad and nuanced, while the law is typically narrow and
obtuse. As an initial matter, American law contains numerous vestiges of
racial injustice against Native peoples that directly bear on the protection of
real and tangible properties, like lands, as well as intangible cultural re-
sources, like ceremonies and religions. The Supreme Court has held, for
example, that sacred sites and attendant ceremonies on federal lands are not
protected by the First Amendment and that aboriginal title is not protected by
the Fifth Amendment. 28 Because tribal cultures are inextricably linked to
lands and other natural features, virtually all components of cultural life-
material and intangible-link back to place. Thus, Indian cultural re-
sources-such as sacred lands, religious artifacts, rituals, and songs-may
traverse established legal doctrines defined by bounded definitions as real,
personal, or intellectual property, respectively. 29 These rigid categories are
counterintuitive for some tribal peoples who take a more holistic approach to
cultural resources.30

While the law has begun to recognize Indian interests in real and
personal property-albeit with less than satisfactory rights or remedies from
the perspective of tribes-Indian claims to intangible property remain partic-
ularly fraught. As scholars have noted, indigenous expressions, symbols, and
ideas often constitute collective, intergenerational, religious, and spiritual
properties which, by their nature, exclude them from protection under pre-

27. See, e.g., DELORIA, supra note 14, at 5 (noting mainstream America's struggle in dealing
with the Indian people, simultaneously desiring a natural affinity for the continent through Indian
culture and needing to destroy the inhabitants in order to control the land); Michael W Twitty,
Cultural Appropriation in America Can Be Audacious. Just Look at the Ku Klux Klan, GUARDIAN
(July 18, 2015), http://www.theguardian.com/commentisfree/2015/jul/18/ku-klux-klan-history
-african-tradition-terrorize-black-americans [http://perma.cc/QZ2K-VY94] (summarizing work of
historians William D. Pierson and Elaine Parsons by arguing that "the Klan unashamedly co-opted
and perverted African spirituality, aesthetics and culture in their mission of restoring white suprem-
acy to the American South").

28. See Lyng v. Nw. Indian Cemetery Protective Ass'n, 485 U.S. 439, 451-53 (1988) (stating
that the traditional ceremony sites used for Indian religious ceremonies could not be protected from
government development on the basis of a First Amendment claim); Tee-Hit-Ton Indians v. United
States, 348 U.S. 272, 284-85 (1955) (stating that the taking by the United States of land subject to
unrecognized Indian title is not compensable under the Fifth Amendment).

29. See Kristen A. Carpenter, Sonia K. Katyal & Angela R. Riley, In Defense of Property, 118
YALE L.J. 1022, 1033 (2009) (arguing that cultural property falls into the "grey area" between these
other realms).

30. Angela R. Riley, Recovering Collectivity: Group Rights to Intellectual Property in
Indigenous Communities, 18 CARDOZO ARTS & ENT. L.J. 175, 224 (2000).
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vailing intellectual property laws.3' For indigenous peoples, then, there is
little protection against the appropriation of intangible cultural "goods," even
if the appropriation is experienced by tribes as distortion, theft, offense,3 or
misrepresentation, 33 each with an attendant set of legal, social, and ethical
issues.

Focusing specifically on the contested nature of cultural appropriation
in the American Indian context, in this Article we make two central claims:
one descriptive and one normative. First, we draw on Indian history and
American Indian law to situate cultural appropriation in the larger frame of
the legal dispossession of Indian property generally-a phenomenon we call
"Indian appropriation." As we describe, Indian appropriation is the process
by which the U.S. legal system has historically facilitated and normalized the
taking of all things Indian for others' use, from lands to sacred objects, and

from bodies to identities.3 4 Indian appropriation, according to Native
peoples, has deep and long-lasting impacts, with injuries ranging from
humiliation and embarrassment to violence and discrimination. 35 On a col-
lective basis, it makes it difficult for tribes to foster religions, economies, and

31. See, e.g., MADHAVI SUNDER, FROM GOODS TO A GOOD LIFE: INTELLECTUAL PROPERTY

AND GLOBAL JUSTICE 32 (2012) (discussing how intellectual property laws may assist in promoting
human freedom as well as economic development); Margaret Chon, Intellectual Property from
Below': Copyright and Capability for Education, 40 U.C. DAVIS L. REV. 803, 806-08 (2007)
(discussing the social justice implications of copyright in the education context); Shubha Ghosh,
Traditional Knowledge, Patents, and the New Mercantilism (Part II), 85 J. PAT. & TRADEMARK
OFF. SOC'Y 885, 886 (2003) (noting the poor fit between intellectual property protections and
traditional knowledge); Richard A. Guest, Intellectual Property Rights and Native American Tribes,
20 AM. INDIAN L. REV. 111, 112 (1996) (discussing this difficulty in regards to intellectual
property); Laurence R. Helfer, Toward a Human Rights Framework for Intellectual Property, 40
U.C. DAVIS L. REV. 971, 975 (2007) (discussing the link between human rights and intellectual
property laws); Kal Raustiala, Density and Conflict in International Intellectual Property Law, 40
U.C. DAVIS L. REV. 1021, 1030 (2007) (contemplating international regimes and intellectual
property laws); Susan Scafidi, Intellectual Property and Cultural Products, 81 B.U. L. REV. 793,
816 (2001) (discussing how "cultural products" have no legal protection because of their inability
to meet the criteria for intellectual property protection); Peter K. Yu, Reconceptualizing Intellectual
Property Interests in a Human Rights Framework, 40 U.C. DAVIS L. REV. 1039, 1041 (2007)
(discussing the link between human rights and intellectual property laws).

32. See James [Sa'ke'j] Youngblood Henderson, The Appropriation of Human Remains: A
First Nations Legal and Ethical Perspective, in THE ETHICS OF CULTURAL APPROPRIATION 55, 61
(James O. Young & Conrad G. Brunk eds., 2009) (analyzing the ethical dimensions of claims
regarding the appropriation of aboriginal culture in Canada).

33. The seminal work identifying the problem of "misrepresentation" of minority groups is
EDWARD W. SAID, ORIENTALISM (1978).

34. See generally LINDSAY G. ROBERTSON, CONQUEST BY LAW: HOW THE DISCOVERY OF

AMERICA DISPOSSESSED INDIGENOUS PEOPLES OF THEIR LAND (2005).

35. See, e.g., Summary of APA Resolution Recommending Retirement of American Indian
Mascots, AM. PSYCHOL. ASS'N, http://www.apa.org/pi/oema/resources/indian-mascots.aspx
[http://perma.cc/P467-M924] ("[A] growing body of social science literature . .. shows the harmful
effects of racial stereotyping and inaccurate racial portrayals, including the particularly harmful
effects of American Indian sports mascots on the social identity development and self-esteem of
American Indian young people."); infra notes 244, 406-08 and accompanying text (describing the
testimony of Dahkota Kicking Bear and Bronson Koenig on their experiences with Indian mascots).
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governance systems that reflect tribal values. 36 All of these experiences
diminish both tribal sovereignty and impede the prevailing federal policy of
advancing American Indian "self-determination" in socioeconomic, political,
and cultural life. 37 These sentiments are well understood in Indian country.
As one Lakota activist put it, "Just as our traditional homelands were stolen
and expropriated without regard, so too has our very cultural identity."3 ' But
given that Indian perspectives have not broadly permeated legal discourse,
one goal of this Article is to identify and situate Indian appropriation within
legal doctrine and theory and to advance its salience in law and policy. Stated
another way, we wish to bring the Native studies scholarship on the topic of
cultural appropriation into dialogue with the Indian law scholarship on
property dispossession, and to draw connections between loss and recovery
of Indian lands, cultures, and identities.

Having identified and described the phenomenon of Indian appropria-
tion, we next turn to normative arguments over cultural appropriation. In
explicating the cultural harm experienced by Indian people in the face of
cultural appropriation,39 we engage with the doctrinal features of the law to
show what it does-and does not-do to limit cultural appropriation. Briefly
examining instances of appropriation of tangible lands and objects, we focus
specifically here on cases of intangible cultural appropriation and take on the
hard questions of whether law can or should play a role in regulating it. For
example, can the law limit the use of symbols like the R-skins without
running afoul of other American rights and values? Should non-Indians be
allowed to wear Indian headdresses? What is so wrong with playing Indian?
Can Indian-inspired designs be freely integrated into the fashion designs of
non-Indians? Why do Indians themselves adopt stereotypical Indian cultural
tropes? Should indigenous peoples' traditional knowledge be treated merely
as raw material that can then be utilized to create products that could benefit
all of society?

36. See infra notes 308-16 and accompanying text (summarizing and quoting tribal leaders
regarding collective harms caused by cultural appropriation). See generally Carter Jones Meyer,
Saving the Pueblos: Commercialism and Indian Reform in the 1920s, in SELLING THE INDIAN:

COMMERCIALIZING AND APPROPRIATING AMERICAN INDIAN CULTURES 190 (Carter Jones Meyer
& Diana Royer eds., 2001) (describing how the commercialization of American Indian culture by
outsiders impacts Indian communities).

37. See generally CHARLES WILKINSON, BLOOD STRUGGLE: THE RISE OF MODERN INDIAN
NATIONS (2005) [hereinafter WILKINSON, BLOOD STRUGGLE] (describing American self-
determination as a political movement and federal policy); CHARLES WILKINSON, THE PEOPLE ARE
DANCING AGAIN 334-87 (2010) (describing in detail the relationship between cultural revival and
other aspects of tribal self-determination for the Siletz Indian tribe).

38. Brown, supra note 11.
39. Tsosie, supra note 24, at 310-17.
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In addressing these and other tough questions, we assert as an initial
matter that indigenous peoples' own laws, methodologies, and cosmologies
are deeply relevant to legal discourse and should receive thoughtful treatment
when it comes to understanding and redressing harms caused by cultural ap-
propriation, including racial discrimination and interference with tribal self-
determination.40 We also identify specific places that federal law can inter-
vene-in some cases, quite modestly-to protect against Indian ap-
propriation. At the same time, we concede ground where necessary. In a
multicultural society founded on free expression, we agree that federal and
state laws do not and should not prevent all forms of cultural appropriation.
We demonstrate, nevertheless, that it may be possible to advance tribes'
interests in antidiscrimination and self-determination through other venues;
therefore, in addition to emphasizing the role of law, we also highlight the
efficacy of nonlegal forms of advocacy-social media, education, and
activism-in addressing these claims.

The Article proceeds as follows. Part II makes the case for Indian appro-
priation as a continuing phenomenon of U.S. legal history. It traces the
myriad ways in which colonial, and then federal, policy has sought to
diminish Indian peoples' hold over their own lands, resources, religions, and
even identities and make those very same things available to non-Indian
individuals and entities. This Part also examines instances wherein the era
of self-determination has inspired legal changes, particularly in the realms of
real and personal property. Part III evaluates contemporary cultural appropri-
ation claims against prevailing doctrines of real, personal, and intellectual
property law, focusing largely on intangible property. Ultimately, we dem-
onstrate how, as a matter of both racial justice and tribal self-determination,
tribes and tribal advocates have pushed the bounds of both law and activism
to address Indian appropriation.

40. See Matthew L.M. Fletcher, The Supreme Court's Legal Cultural War Against Tribal Law,
2 INTERCULTURAL HUM. RTs. L. REv. 93, 97-99 (2007) (detailing how federal policy drove tribal
law underground and how tribes are now revitalizing those laws).
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II. Indian Appropriation

In Whiteness as Property, Cheryl Harris exposed the interrelated nature
of property and identity in the history of the U.S. legal system. 4 1 Through
the legally sanctioned domination of black and Native peoples, she argued,
"whiteness" became a highly privileged and legally protected space within
American law and society. 42 Here we contend that, in a strange twist of U.S.
legal history shaped by the features of settler colonialism, 43 "redness" also
became property, but the property of non-Indians. In the eyes of settler soci-
eties, Indian lands, artifacts, and cultures were highly valuable resources to
be acquired as expeditiously as possible, and that process was sanctioned by
American law.44 In this way, we argue that U.S. law and policy has long
facilitated the process of non-Indians "owning Red"-by which we mean the
widespread practice by which non-Indians claim and use Indian resources for
themselves, often without attribution, compensation, or permission, causing
harm and loss to Indian people.

This Part traces Indian peoples' original occupancy of their lands and
the ways in which Indian appropriation was endemic to the colonial process.
We do not aim to retell all of Indian legal history, but rather to emphasize
particular links between the appropriation of land, human remains, art and
artifacts, religion, and finally, Indian culture and identity, over time. A
deeper appreciation of these aspects of Indian appropriation is key to
assessing the tribal efforts to reclaim Red that we discuss later in Part III.

A. Inhabiting Red

At the time of European contact, the Americas were home to hundreds
of preexisting, indigenous nations. These tribes represented vast diversity in
terms of their respective religions, social structure, culture, language, and
systems of government.45 Their respective origin stories typically describe
how the indigenous people came to live where they do and instruct them in
practices and values that allow them to thrive in their homeland. 46 Thus,

41. Cheryl I. Harris, Whiteness as Property, 106 HARV. L. REV. 1707, 1712-14 (1993).
42. Id.; see also Berger, supra note 23, at 593 n.6 (describing the "phenomena by which ...

race comes to signify innate, natural, or permanent differences between individuals or groups" and
those differences "are in turn used to justify advantage or privilege"); Rolnick, supra note 23, at
1006-07 (discussing the process of racial construction).

43. For a discussion of "settler colonialism," see generally Patrick Wolfe, Settler Colonialism
and the Elimination of the Native, 8 J. GENOCIDE RES. 387 (2006).

44. See Rebecca Tsosie, The New Challenge to Native Identity: An Essay on "Indigeneity" and
"Whiteness, " 18 WASH. U. J.L. & POL'Y 55, 55-56 (2005) (drawing the link between racial identity
and property).

45. Angela R. Riley, The History of Native American Lands and the Supreme Court, 38 J. SUP.
CT. HIST. 369, 369 (2013).

46. Laura Adams Weaver, Native American Creation Stories, in 1 ENCYCLOPEDIA OF WOMEN

AND RELIGION IN NORTH AMERICA 83, 83 (Rosemary Skinner Keller & Rosemary Rodford Ruether
eds., 2006) (asserting that origin stories typically begin with an "earthdiver" or "emergence" story).
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indigenous peoples define their relationship to certain places and landscapes
as being of a religious or sacred nature. 47 It is one of mutual interdependence,
with humans having obligations or covenants that they must perform in order
to live in harmony with the plants, animals, waters, and mountains. 48

Our previous work has explained the property component of Indian
culture and demonstrated how the deprivation of land brings about losses of
other attributes of collective Indian identity or peoplehood.49 Homelands or
aboriginal territories tie Indians to all the other components of their existence,
linking cultural, philosophical, religious, and political sovereignty together.50

Each tribe has its own linguistic, religious, cultural, and ancestral ties to
specific lands of origin. The sacred homeland of the Navajo people, for
example, is known as Dinetah, a place located within the four mountains that
mark the traditional boundaries of Navajo territory to the east, south, west,
and north.51 Navajo have believed from the time of their creation that they
have a spiritual obligation to stay within their homeland, nurture it, and
respect the four sacred mountains.52 The relationship among the land, people,
and culture is deeply inscribed in all aspects of Navajo life-from the
creation story to contemporary tribal law-and is reflected in worldviews,
politics, and social relationships. This is true for tribes ranging from the
Wampanoags of Massachusetts to the Miwoks of California. Across North

47. See, e.g., EDWARD BERNBAUM, SACRED MOUNTAINS OF THE WORLD, at xiii (1997)

(describing the ways in which diverse societies relate in religious or spiritual terms to mountains).
48. VINE DELORIA, JR., FOR THIS LAND: WRITINGS ON RELIGION IN AMERICA 211 (James

Treat ed., 1999).
49. See Carpenter, Katyal & Riley, supra note 29, at 1064-65 (explaining that the loss of tribal

property makes it difficult for the Navajo to protect their culture).
50. See Kristen A. Carpenter, Real Property and Peoplehood, 27 STAN. ENVTL. L.J. 313, 348-

55 (2008) (explaining the interaction of colonization with Indians' cultural, philosophical, and
religious aspects of existence).

51. George Blueeyes, Poem, Sacred Mountains, in BETWEEN SACRED MOUNTAINS: NAVAJO
STORIES AND LESSONS FROM THE LAND 2 (Larry Evers ed., 1982) (situating Navajo life between
the four sacred mountains). Around 180,000 Navajo (of 225,000 total) reside on their 16.2-million-
acre reservation, where many maintain a traditional lifestyle, speaking the Navajo language, living
in hogans, grazing sheep, weaving, and maintaining Navajo spiritual and healing traditions. Howard
L. Brown & Raymond D. Austin, The Twenty-Fifth Anniversary of the Navajo Preference in
Employment Act: A Quarter-Century of Evolution, Interpretation, and Application of the Navajo
Nation's Employment Preference Laws, 40 N.M. L. REV. 17, 17, 20 (2010).

52. See Sarah Krakoff, A Narrative of Sovereignty: Illuminating the Paradox of the Domestic
Dependent Nation, 83 OR. L. REV. 1109, 1122 (2004) ("Place is central to Navajo culture and
identity, and understanding the modern Navajo Nation necessitates an understanding of the
interconnectedness between the Din6 [the Navajo people] and their land base.").
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America, or what some Indians describe as Turtle Island,5 3 the relationship
between tribes and their lands is both pervasive and permanent,54 tran-
scending even the experience of conquest.5 5

B. Colonizing Red

From the point of contact between Europeans and Indians, their rela-
tionship was fraught with a curious blend of dependence, longing, and
violence. On the one hand, pilgrims famously relied on neighboring tribes
for help with hunting and cultivating food in their new surroundings. 56 At
the same time, there are documented reports that colonial governments
incentivized their citizens to hunt Indian people by awarding bounties for
proof of an Indian killing, thereby using the law to put a monetary value on
the body of an Indian. 57 The first "head bounty" was put into place during
the Pequot War by Connecticut militiamen in 1637.58 Numerous others
followed, with Massachusetts having the most of any of the colonies.5 9 In
upper New York, French officials expanded scalp bounties to include Indian
women in 1694.60 Massachusetts followed with yet another innovation in
1697: the Commonwealth awarded bounties for killing Indian children under
the age of ten.6 1 Eventually, "[p]olicymakers offered bounties for Native
American heads or scalps in at least twenty-three states or their colonial,
territorial, or Mexican antecedents." 62

53. See DUANE CHAMPAGNE, NOTES FROM THE CENTER OF TURTLE ISLAND, at viii (1996)
(noting that in the Chippewa creation stories, "Turtle Island is the name given to the land"); Turtle
Island, as Reference to North America, in ENCYCLOPEDIA OF THE HAUDENOSAUNEE (IROQUOIS
CONFEDERACY) 318-19 (Bruce Elliott Johansen & Barbara Alice Mann eds., 2000) (noting that
North America is frequently referred to as "Turtle Island" by the Iroquois and that the "idea of Turtle
Island often was used as an environmental idea by social activists").

54. David H. Getches, A Philosophy of Permanence: The Indians' Legacy for the West, J.W.,
July 1990, at 58, 58.

55. See Rebecca Tsosie, Land, Culture, and Community: Reflections on Native Sovereignty and
Property in America, 34 IND. L. REv. 1291, 1306 (2001) ("The mere fact that the land is not held in
Native title does not mean that the people do not hold these obligations, nor ... that they no longer
maintain the rights to these lands.").

56. KAREN ORDAHL KUPPERMAN, INDIANS & ENGLISH: FACING OFF IN EARLY AMERICA

195-96 (2000).
57. Benjamin Madley, Reexamining the American Genocide Debate: Meaning,

Historiography, and New Methods, 120 AM. HIST. REv. 98, 115-16 (2015); see also Jack F. Trope
& Walter R. Echo-Hawk, The Native American Graves Protection and Repatriation Act:
Background and Legislative History, 24 ARIZ. ST. L.J. 35, 40 (1992) (noting that Pilgrim exploring
parties returned to the Mayflower with items taken from Indian graves).

58. Madley, supra note 57, at 114.
59. See id. at 116 (listing the scalp bounties for several states).
60. Id. at 115 n.63.
61. Id. at 116.
62. Id. at 114.
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Into the colonial period, it was religion-rather than race or color-that
served as the primary distinction between colonizers and Indians. 63 From the
perspective of Europeans, Indians' pagan beliefs made their ascension to
equality (in this life and the next) impossible. 64 Indians were savage infidels
with whom the English did not want to become too closely associated,
believing that they had a separate civilization and moral code.65 Thus the
savagery of the Indian was used as a proxy for inferiority, one which would
only turn to skin-color differences in the mid-eighteenth century.66

Racial categories-the "simple color-coded labels" of white, red, and
black-developed first in the "major slaveholding regions" of the country. 67

By 1740, "the notion of red Indians [began] the trajectory toward widespread
acceptance."68 As the process of racialization crept along in the colonial
period, the Indian as an exotic, primitive "other" piqued the curiosity of
settlers, who adopted Indian identities as a show of their own rebellion from
the British.69 As Philip Deloria recounts, there are documented accounts of
whites playing Indian as early as the 1700s, in ostensible homage to the

63. See NANCY SHOEMAKER, A STRANGE LIKENESS: BECOMING RED AND WHITE IN

EIGHTEENTH-CENTURY NORTH AMERICA 129 (2004) (stating that early colonists identified them-
selves primarily as "Christian" rather than as "white").

64. See ROBERT A. WILLIAMS, JR., SAVAGE ANXIETIES: THE INVENTION OF WESTERN

CIVILIZATION 195-96 (2012) [hereinafter WILLIAMS, SAVAGE ANXIETIES] ("Reverend Samuel
Purchas ... ably catalogued the litany of stereotypes and cliches confirming that the savages of
Virginia were perpetual enemies to the [English]."). See generally, ROBERT A. WILLIAMS, JR., THE
AMERICAN INDIAN IN WESTERN LEGAL THOUGHT: THE DISCOURSES OF CONQUEST 121-50 (1990)

(chronicling how western Europeans used law and religion as an effective instrument during
genocidal conquest and colonization for centuries).

65. WILLIAMS, SAVAGE ANXIETIES, supra note 64, at 195-96.

66. See SHOEMAKER, supra note 63, at 129 (describing how the categorization of people by
skin color-based labels such as red, white, and black replaced other signifiers of difference, such as
"Christian" and "non-Christian").

67. See id. (suggesting that some of the earliest claims to a "white" identity appear to have come
from Carolina colonists in the early 1700s, who "divided their world into 'white, black, &
Indians"').

68. See id. at 130 (explaining that Carl Linnaeus's 1740 edition of Systema Naturae likely
popularized the notion of "red" Indians). There is a rich body of literature detailing the construction
of race in early America. E.g., JOYCE E. CHAPLIN, SUBJECT MATTER: TECHNOLOGY, THE BODY,
AND SCIENCE ON THE ANGLO-AMERICAN FRONTIER, 1500-1676, at 160 (2001); THEDA PERDUE,
"MIXED BLOOD" INDIANS: RACIAL CONSTRUCTION IN THE EARLY SOUTH 92-93 (2003); CIRCE

STURM, BLOOD POLITICS: RACE, CULTURE, AND IDENTITY IN THE CHEROKEE NATION OF

OKLAHOMA 3 (2002); JOHN WOOD SWEET, BODIES POLITIC: NEGOTIATING RACE IN THE

AMERICAN NORTH, 1730-1830, at 9-10 (2003). To some extent tribes themselves participated in
the racial distinctions that facilitated slavery, with for example wealthy plantation owners in the
Cherokee Nation owning African-descended slaves. E.g., TIYA MILES, THE HOUSE ON DIAMOND

HILL: A CHEROKEE PLANTATION STORY 75-78 (2010) (describing the slaves and slave quarters of
Cherokee plantation owner Joe Vann); see also TIYA MILES, TIES THAT BIND: THE STORY OF AN

AFRO-CHEROKEE FAMILY IN SLAVERY AND FREEDOM 50-51 (2005) (noting the vulnerability of
slave women and men who lacked a Cherokee clan for protection).

69. See DELORIA, supra note 14, at 12 (noting instances before the American Revolution in
which colonial crowds acted out their political and economic discontent with British rule in Indian
disguises).
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Indians' fighting spirit and unrelenting fervor to maintain their lands. 70 For
colonial settlers dissatisfied with British rule, Indians came to be seen as the
ultimate warriors and rebels. When Samuel Adams led protesters to dump
tea into the Boston Harbor in 1773, for example, they were dressed as
Mohawk Indians. 71 Whatever the symbolism, however, colonists had come
to see Indians as different in terms of race and religion, as well as socially,
politically, and economically incompatible with whites.72 Only a few years
later, in 1776, these same rebels wrote in their Declaration of Independence
from British rule that one basis for the statement was the King's failure to
protect the colonies from "merciless Indian Savages." 73

By the end of the colonial period, Indian tribes-still a formidable force
but greatly reduced since the point of contact-were not only savage infidels
but Red ones at that. Indian status was increasingly constituted not only by
perceptions of religion and culture, but also through red skin, a marker of
hierarchy and difference.

C. Acquiring Red-The Treaty Era (1776-1871)

By the time of U.S. independence, 74 the Native population had been
reduced by as much as 95% since the point of contact due to war, genocide,
disease, and various other factors.75 With such devastating reductions in the
number of Native people, settlers continued to remove remaining Indians
from desired territories and began to see them as symbolic of a free, pagan,
and disappearing race whose land, material culture, and identity could be
taken and then consumed and assumed by whites.76 As Deloria has docu-
mented, by the late 1700s fraternal societies had formed in which members

70. See id. at 11 (describing settlers dressed as "white Indians" forcefully resisting a British
official attempting to enforce an ordinance in 1734).

71. See id. at 31-32 (arguing that the Tea Party represented the culmination of colonial Indian
play).

72. See SHOEMAKER, supra note 63, at 141-43 (arguing that when European "colonists became
less dependent on Indians as trading partners and more interested in accumulating Indian land,
seeing Indians as different justified Indian dispossession"). For a review of important historical
works tracing the development of racial concepts and identities in different regions of North
American, across specific tribes and time periods, see generally, for example, Joshua Piker, Indians
and Race in Early America: A Review Essay, 3 HIST. COMPASS 1 (2005).

73. THE DECLARATION OF INDEPENDENCE para. 28 (U.S. 1776).
74. As a wealth of literature details, Indian tribes were contemplated by the Constitution but

never expressly included within it. See, e.g., Wenona T. Singel, The First Federalists, 62 DRAKE
L. REV. 775, 785-89 (2014) (describing the place of Indian tribes outside of, but in relation to, the
U.S. Constitution).

75. RUSSELL THORNTON, AMERICAN INDIAN HOLOCAUST AND SURVIVAL: A POPULATION
HISTORY SINCE 1492, at 42-59 (1987); see also JARED DIAMOND, GUNS, GERMS, AND STEEL: THE
FATES OF HUMAN SOCIETIES 211 (1997) (putting the population at 20 million Natives at the time
of European contact).

76. See DELORIA, supra note 14, at 63-68 (arguing that the ongoing physical removal of Indian
people led to a more nostalgic imagining of a "vanishing Indian").
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dressed up as Indians-including face paint and buckskin-while carrying
bows, arrows, and pipes.77 Entranced by the "unknowable knowledge" pos-
sessed by the "enigmatic Indian,"78 inductees of organizations like the
"Society of Red Men" and the "Improved Order of Red Men" underwent
initiation ceremonies and were given Indian names to mark "the passage from
paleface to Red Man." 79 These organizations used Indian hierarchies-
sachems, chiefs, councils, squaw sachems, and warriors-all modeled on
their perception of secret "Indian mysteries."8 0 According to Deloria, these
organizations served to instantiate the Americanness of elite individuals in
the new Republic, linked together through secret, fraternal organizations
promoting multilayered identities of patriotism, political engagement, and
service.81

Ironically, around the same time, tribes were simultaneously losing their
lands in increasingly lopsided treaty negotiations, often conducted in the
shadow or wake of violence. 82 The United States (as successor to the colonial
powers) signed hundreds of treaties with Indian tribes, a power confirmed in
the U.S. Constitution. 83 Most treaties during this period transferred Indian
lands to the United States in exchange for payment in the form of goods, an-
nuities, education, or health services, and, almost always, for the guaranteed
protection of the United States so that tribes could continue to live in and
control their own territory. 84 As states and their citizens grew ever hungrier
for land, a number of important questions about the status of Indian property
rights reached the courts.

77. Id. at 46-47.

78. Id. at 60.
79. Id. at 59, 62-63.
80. Id. at 60.
81. Id. at 60-61.

82. Id. at 63-64 (noting that "[b]y the middle of the nineteenth century, most native people
had . . . been made to disappear from the eastern landscape"); see also Minnesota v. Mille Lacs
Band of Chippewa Indians, 526 U.S. 172, 177-80 (1999) (discussing the history of one such treaty,
as well as the historical "impetus" to remove the Chippewa Indians from their land). For additional
examples of some of these treaties, see Treaty with the Chippewa, 1820, June 16, 1820, 7 Stat. 206;
Treaty with the Wyandots, etc., Sept. 29, 1817, 7 Stat. 160; Treaty with the Ottawas, etc., Aug. 24,
1816, 7 Stat. 146; Treaty with the Chippewas, etc., Nov. 25, 1808, 7 Stat. 112; Treaty with the
Ottawas, etc., Nov. 17, 1807, 7 Stat. 105; Treaty with the Wyandots, etc., July 4, 1805, 7 Stat. 87.

83. U.S. CONST. art. II, 2, cl. 2; Robert N. Clinton, A Brief History of the Adoption of the
United States Constitution, 75 IOWA L. REv. 891, 893 (1990) (relating this fact); see also Gregory
Ablavsky, Beyond the Indian Commerce Clause, 124 YALE L.J. 1012, 1015 (2015) (arguing that the
Commerce Clause does not, by itself, give Congress plenary power over Indian Affairs).

84. Most of the several hundred treaties between the United States and tribes are collected in 2
INDIAN AFFAIRS: LAWS AND TREATIES (Interland Publishing Inc. 1972) (Charles J. Kappler ed.,
1904). For general background on the American Indian treaty tradition, see generally FRANCIS
PAUL PRUCHA, AMERICAN INDIAN TREATIES: THE HISTORY OF A POLITICAL ANOMALY (1994).
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In the first major precedent in federal Indian law, the 1823 case of
Johnson v. M'Intosh,85 the Supreme Court was faced with the question of
whether a land speculator had acquired good title from an Indian tribe.
Reasoning, in part, that "the tribes of Indians inhabiting this country were
fierce savages, whose occupation was war," 86 the Court held that the Indians
did not have a right to convey land titles cognizable in the "[c]ourts of the
conqueror." 87 Instead, Indians had only a right to occupy land, and this right
could be extinguished by "purchase or by conquest" pursuant to the Doctrine
of Discovery.88 This disaggregated system of Indian title, wherein "ultimate
title" is held by the United States and the Indian nations' "title of occu-
pancy"-which excludes the right of alienation and can be taken by purchase
or conquest-"remains to this day." 89

The decision in Johnson was foundational to the jurisprudence of
American property law and Indian law alike,90 as subsequent courts built on
the holding and dicta of Johnson to continue to diminish Indian property
rights.91 Immediately, the United States became the sole buyer of Indian
lands, resulting in the loss of their competitive value in the market.92

Additionally, as Robert A. Williams Jr. has theorized, the influence of the
Lockean view of lands and Indians advanced by the defendants in Johnson
had continuing impact. 93 Locke had famously written, "[I]n the beginning
all the World was America."94 By leaving it wild, the theory went, Indians
had wasted the land and therefore could not acquire the same kinds of pos-
sessory rights associated with fee ownership that whites could acquire. 95

85. 21 U.S. (8 Wheat.) 543 (1823).
86. Id. at 590.
87. Id. at 588.
88. Id. at 587.
89. Joseph William Singer, Original Acquisition of Property: From Conquest & Possession to

Democracy & Equal Opportunity, 86 IND. L.J. 763, 767 (2011); see Joseph William Singer, Erasing
Indian Country: The Story of Tee-Hit-Ton Indians v. United States, in INDIAN LAW STORIES 229,
244-45 (Carole Goldberg et al. eds., 2011) [hereinafter Singer, Erasing Indian Country] (criticizing
Johnson's "broad language" as contributing to the Court's treatment of "title of occupancy" as
essentially illusory in Tee-Hit-Ton Indians v. United States, 348 U.S. 272 (1955)).

90. STUART BANNER, HOW THE INDIANS LOST THEIR LAND: LAW AND POWER ON THE
FRONTIER 11-12 (2005); see also ROBERTSON, supra note 34, at 118-25 (chronicling events after
Johnson).

91. See infra notes 152-57 and accompanying text (describing Tee-Hit-Ton's extension of
Johnson in support of holding that aboriginal title is not compensable).

92. Eric Kades, The Dark Side of Efficiency: Johnson v. M'Intosh and the Expropriation of
American Indian Lands, 148 U. PA. L. REV. 1065, 1105 (2000).

93. WILLIAMS, supra note 16, at 93, 118-19.
94. John Locke, The Second Treatise, in TWO TREATISES OF GOVERNMENT 49, at 319 (Peter

Laslett ed., 1960).
95. Id. at 43-45, at 316-17.
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At the same time, the view of the vanishing Indian supported the con-
venient idea that America was increasingly uninhabited, open, and free for
the taking. 96 In reality, however, Indians had not vanished despite de-cades
of violent pressure to do so.97 But from the mid- to late-i 800s, tribes could
no longer halt the unquenchable thirst for their lands. Notwithstanding
federal promises to protect them in their occupation of reservation lands,
tribes throughout the east and upper Midwest were forcibly "removed" by
the government under deplorable conditions. 98 The violent removal and
dispossession of Indians is a story told and retold through tribal experiences
of the Trail of Tears, the Trail of Death, and the Long Walk. 99 By the turn of
the century, more than thirty Indian tribes had been "removed" from the
Indian Territory to make room for white settlement in the West.1 00

When Indians resisted confinement to reservations or stood as a barrier
to acquisition of resources by whites, governments put bounties on their "red-
skins" as rewards for whites to kill Indians.101 These were not unlike bounties
offered for animal pelts during the same period.10 2 An advertisement in a
Minnesota newspaper in 1863 read, "The State reward for dead Indians has
been increased to $200 for every red-skin sent to Purgatory. This sum is
more than the dead bodies of all the Indians east of the Red River are
worth." 0 3 The bounties on red skins expanded in number and geography,
with "Indian hunting" spreading to the South and the West, sometimes
funded by local militias and often by the United States. 14

96. See DELORIA, supra note 14, at 64 (explaining that by the mid-nineteenth century, most of
the Indians had been forced out of the eastern United States, leading to a sense by whites that they
had simply disappeared). This is perhaps most classically captured in JAMES FENIMORE COOPER,
THE LAST OF THE MOHICANS: A NARRATIVE OF 1757 (Signet Classic 1962) (1826).

97. See JAMES MOONEY, MYTHS OF THE CHEROKEES (1900), reprinted in JAMES MOONEY'S

HISTORY, MYTHS, AND SACRED FORMULAS OF THE CHEROKEES 105 (1992) (recalling Governor

McMinn of Tennessee informing the Cherokee chiefs that he could not protect them from
encroachments of the surrounding white population and they should move to the "western
paradise").

98. See, e.g., Indian Removal Act, 4 Stat. 411 (1830) (providing the President with the power
to remove Indians in the southeastern United States and force them into lands in the west);
Worcester v. Georgia, 31 U.S. (6 Pet.) 515, 562-63 (1832) (holding unconstitutional a Georgia law
that prohibited non-Indians from being present on Indian lands); THEDA PERDUE & MICHAEL D.

GREEN, THE CHEROKEE REMOVAL: A BRIEF HISTORY WITH DOCUMENTS 167-68 (2d ed. 2005).

99. See R. DAVID EDMUNDS, THE POTAWATOMIS: KEEPERS OF THE FIRE 265-67, 327 nn.76-

84 (1978) (referring to the "Trail of Death" or the removal of the Potawatomi). See generally L.R.
BAILEY, THE LONG WALK (1964) (providing a detailed account of the "Long Walk" of the Navajo).

100. See generally RENNARD STRICKLAND, THE INDIANS IN OKLAHOMA (1980).

101. See WINONA DAILY REPUBLICAN, supra note 1 (illustrating the practice of using body
parts of dead Indians as proof of killing them).

102. See Madley, supra note 57, at 115 (detailing various colonial policies of paying colonists
for the scalps or heads of Indians and noting that at least one Canadian colony "promised ten beaver
pelts for each 'Maquae' scalp taken along the upper Connecticut River").

103. WINONA DAILY REPUBLICAN, supra note 1.
104. See Madley, supra note 57, at 126 (describing a state-funded Indian killing in California).
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Actual Indians having been relocated or killed, the "vacancies"1 05 on
eastern lands seemed to fuel white interest in the material culture left by
former Indian inhabitants. As Trope and Echo-Hawk explain in their seminal
history on the subject, by the 1840s burgeoning theories of physical anthro-
pology fueled scientists to unearth Indian graves and take the crania to prove
that Indians were racially inferior and "doomed to extinction."1 06 Indian
graves were routinely looted, with Indian goods exhumed and sold to muse-
ums and private collectors, many of them ending up in Europe. 07 Federal
laws ultimately made Indian human remains and associated funerary objects
property of the U.S. government.1 08 In 1868, for example, the Surgeon
General ordered all U.S. Army field officers to send Indian skulls to the Army
Medical Museum, again, to confirm claims of racial inferiority.1 09 Many
were taken from the remains of Indians that had perished during massacres
by the U.S. Army." 0 Not content to take Indian lands, the United States had
taken Indians' bodies and funerary objects as well.

D. Whiting Red: Allotment and Assimilation (1871-1934)

As the federal government consolidated power over Indian people on
reservations, it quickly turned to dominating and destroying Indian lifeways
through a new policy of assimilation. Lawmakers believed that the eradi-
cation of Indian cultures was a key step in "break[ing] up the tribal mass"
and paving the way for political and geographic domination by states and the
federal government.' Federal policy attacked the twin strongholds of tribal
land and culture to further dispossession. The rough concept was that if
Indians were induced to abandon subsistence cultures, they would no longer
need the large tracts of land that supported those activities, which could then
be made available to white settlement.

To eradicate Indian culture, the government targeted religion and educa-
tion. The Commissioner of Indian Affairs claimed that encouraging Indians
to "put aside all savage ways" would help them achieve "salvation" through

105. See Charrier v. Bell, 496 So.2d 601, 604-05 (La. Ct. App. 1986) (noting in a contest
between state and amateur archaeologists that Indians had not abandoned their grave sites).

106. Trope & Echo-Hawk, supra note 57, at 40.
107. Id. at 43-44.
108. Id. at 42-43.
109. KAREN COODY COOPER, SPIRITED ENCOUNTERS: AMERICAN INDIANS PROTEST

MUSEUM POLICIES AND PRACTICES 87 (2008).

110. Trope & Echo-Hawk, supra note 57, at 40-41.
111. WILKINSON, BLOOD STRUGGLE, supra note 37, at 43 (quoting President Theodore

Roosevelt imposing assimilation and allotment policies as "a mighty pulverizing engine, to break
up the tribal mass"); see Allison M. Dussias, Ghost Dance and Holy Ghost: The Echoes of
Nineteenth-Century Christianization Policy in Twentieth-Century Native American Free Exercise
Cases, 49 STAN. L. REV. 773, 773-76 (1997) (describing assimilation programs that focused directly
on religion).
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Christianity. 2 At the turn of the century, the government outlawed a number
of Indian ceremonies and sacraments, penalizing such practices with both
incarceration and denial of treaty food rations.'1 3 Famously, the U.S. Army
shot and killed several hundred Lakota people while they prayed before a
Ghost Dance at Wounded Knee, South Dakota." 4 These efforts were meant
to remove "savage ways and traditions which are effectual barriers to the
uplifting of the race."" 5 With Indian religions criminalized, the plan was to
inculcate Indians in Christian belief and practice. Toward this end, the fed-
eral government partnered with Christian denominations to fund schools that
would "[k]ill the Indian in him and save the man."" 16 Some of these schools
were on reservations, while others were purposefully located far away so as
to diminish the influence of families on Indian children."' Government and
religious authorities notoriously employed coercive means to convince Indi-
an families to enroll their children; if they resisted, sometimes their children
were simply taken against their will and sent away for education in English,
Christianity, and manual-labor skills."' During the school year, many Indian
children were subjected to sexual violence and other forms of abuse by
boarding school staff; during the summers, they were often sent to white fam-
ilies as domestic workers.19

112. Letter from W.A. Jones, Comm'r of Indian Affairs, to E. A. Hitchcock, Sec'y of the
Interior (Feb. 19, 1902), reprinted in W. A. JONES, COMM'R OF INDIAN AFFAIRS, REPORT OF THE

COMMISSIONER OF INDIAN AFFAIRS 13, 15 (1902).

113. See Kristen A. Carpenter, Limiting Principles and Empowering Practices in American
Indian Religious Freedoms, 45 CONN. L. REV. 387, 408-10 (2012) (identifying and analyzing
federal legislative programs that outlawed Indian religious practices).

114. JAMES MOONEY, THE GHOST-DANCE RELIGION AND WOUNDED KNEE (Dover

Publications, Inc. 1973) (1896) (providing the eyewitness account of a Bureau of Ethnology
official).

115. Letter from W.A. Jones, supra note 112, at 15-16.

116. DAVID WALLACE ADAMS, EDUCATION FOR EXTINCTION: AMERICAN INDIANS AND THE

BOARDING SCHOOL EXPERIENCE, 1875-1928, at 52 (1995).

117. See id. (describing a belief that "only off-reservation schools located in civilized
communities were capable of accomplishing [the desired influence on these children]").

118. See id. at 21-24 (stating that the four aims of Indian schooling were to provide "the
rudiments of an academic education," teach individualization over tribal community interests,
promote Christianization, and train the children in American citizenship). See generally TIM
GIAGO, CHILDREN LEFT BEHIND: THE DARK LEGACY OF INDIAN MISSION BOARDING SCHOOLS

(2006) (providing a firsthand account of a student's experience at an Indian boarding school); AWAY
FROM HOME: AMERICAN INDIAN BOARDING SCHOOL EXPERIENCES 1879-2000 (Margaret L.

Archuleta et al. eds., 2000) [hereinafter AWAY FROM HOME] (providing an historical and pictorial
overview of Indian boarding schools in the nineteenth and twentieth centuries).

119. See, e.g., GIAGO, supra note 118, at 4-6 (describing the violence and abuse that Native
American students endured, including various forms of corporal punishment). For scholarly
treatments of Indian boarding schools, see generally ADAMS, supra note 116; K. Tsianina
Lomawaima, Introduction, in AWAY FROM HOME, supra note 118, at 56.

A
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With respect to land, the General Allotment Act of 1887 authorized the
Executive Branch to take the treaty-guaranteed lands owned by tribes and
split them into smaller parcels (or "allotments") to be divvied among individ-
ual Indians. 20 As President Theodore Roosevelt famously stated:

[T]he time has arrived when we should definitely make up our minds
to recognize the Indian as an individual and not as a member of a tribe.
The general allotment act is a mighty pulverizing engine to break up

the tribal mass. It acts directly upon the family and the individual.' 2 '

Tribes and individuals often resisted, anticipating that the division of collec-
tive lands would bring economic, social, and cultural upheaval,'1 2 and also
with an awareness among hunting and gathering tribes that they could not be
turned into farmers on the harsh plains overnight.' 2 3 Nevertheless, the federal
government coerced allotment "agreements" with tribes. 24 And so-called
"surplus" lands left over became available for non-Indian settlement. 25 The
Supreme Court upheld this policy in its 1903 opinion in Lone Wolf v.
Hitchcock,2 6 which legitimized Congress's decision and opened up the
Kiowa-Comanche-Apache reservation to white settlement.1 27 The Court
held that allotment was merely a "change in the form of investment of Indian
tribal property" and, in any event, the treaty abrogation was nonjusticiable by
the courts.1 28 There would be no limit, it seemed, to Congress's power to act
for better or worse in regards to Indians.1 29

120. WILKINSON, BLOOD STRUGGLE, supra note 37, at 18-19.
121. President Theodore Roosevelt, First Message to Congress (Dec. 1901), reprinted in U.S.

BD. OF INDIAN COMM'RS, ANNUAL REPORT OF THE BOARD OF INDIAN COMMISSIONERS TO THE

SECRETARY OF THE INTERIOR FOR 1904, at 6 (1904).

122. E.g., WILKINSON, BLOOD STRUGGLE supra note 37, at 47-48 (recounting the attempts of
one allotment agent from the Bureau of Indian Affairs to explain the forced allotment policy to the
residents of the Nez Perce Reservation); see Kristen A. Carpenter, Contextualizing the Losses of
Allotment Through Literature, 82 N.D. L. REV. 605, 622-24 (2006) (detailing the cultural and
socioeconomic impacts of the federal government's allotment of tribal lands).

123. See Angela R. Riley, The Apex ofCongress' Plenary Power over Indian Affairs: The Story
of Lone Wolf v. Hitchcock, in INDIAN LAW STORIES, supra note 87, at 189, 189-90 (explaining that
the Lone Wolf case effectively forced Indians to become failed farmers by taking away communal
lands).

124. See, e.g., WILLIAM T. HAGAN, TAKING INDIAN LANDS: THE CHEROKEE (JEROME)

COMMISSION 1889-1893, at ix-x (2003) (describing the coercive tactics that federal commissioners
used to negotiate allotment "agreements" with twenty tribes in Indian Territory that ceded 15 million
acres of land and paved the way for Oklahoma statehood).

125. WILKINSON, BLOOD STRUGGLE, supra note 37, at 43.
126. 187 U.S. 553 (1903).
127. See id. at 568 (upholding the federal statute, which opened up the Kiowa-Comanche-

Apache reservation to white settlement).
128. Id.
129. See id. ("We must presume that Congress acted in perfect good faith in the dealings with

the Indians of which complaint is made .... In any event, as Congress possessed full power in the
matter, the judiciary cannot question or inquire into the motives which prompted the enactment of
this legislation."). A senator from Pennsylvania said at the time of the decision:
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Indian land holdings were reduced by approximately 90 million acres
during the allotment period.13' As Principal Chief Wilma Mankiller of the
Cherokee Nation later stated, allotment had the precise impact on the Indians
it was intended to have. Through the massive deprivation of property, it also
came dangerously close to destroying completely Indian culture and society:

What happened to us at the turn of the century with the loss of land,
when our land was divided out in individual allotments, had a
profound irreversible effect on our people . . . . When we stopped
viewing land ownership in common and viewing ourselves in relation
to owning the land in common, it profoundly altered our sense of
community and our social structure. And that had a tremendous

impact on our people and we can never go back. 31

Ironically, as the assault on Native religions and lifeways continued,
Americans increasingly fetishized the Indian, whose culture Americans be-
lieved was on the precipice of extinction. Mainstream society in Europe and
the United States had also developed an appetite for collecting Indian mate-
rial culture. 32 Indian art, artifacts, and human remains moved from Indian
ownership to white ownership. Some of these transfers were likely illegal
because they happened through theft, coercion, or the alienation of communal
goods by tribal members that they had no right to sell.1 33 Indians who were

It [Lone Wolf] is a very remarkable decision. It is the Dred Scott decision No. 2, except
that in this case the victim is red instead of black. It practically inculcates the doctrine
that the red man has no rights which the white man is bound to respect, and, that no
treaty or contract made with him is binding. Is that not about it?

Riley, supra note 123, at 189 (quoting the statement of Senator Matthew Quay on the Senate floor
in 1903).

130. Judith V. Royster, The Legacy of Allotment, 27 ARIZ. ST. L.J. 1, 12-13 & n.59 (1995)
(detailing tribal land losses during the allotment era and the surplus-lands program).

131. Mishuana Goeman, Land as Life: Unsettling the Logics of Containment, in NATIVE
STUDIES KEYWORDS 71, 78-79 (Stephanie Nohelani Teves et al. eds., 2015).

132. DOUGLAS COLE, CAPTURED HERITAGE: THE SCRAMBLE FOR NORTHWEST COAST
ARTIFACTS 286-310 (1985) ("[A] staggering quantity of material, both secular and sacred ... left
the hands of their native creators and users for the private and public collections of the European
world. . . . By the time it ended there was more Kwakiutl material in Milwaukee than in
Mamalillikulla, more Salish pieces in Cambridge than in Comox. The City of Washington con-
tained more Northwest Coast material than the state of Washington and New York City probably
housed more British Columbia material than British Columbia herself."); see also Melissa Eddy,
Lost in Translation: Germany's Fascination with the American Old West, N.Y. TIMES (Aug. 17,
2014), http://www.nytimes.com/2014/08/18/world/europe/germanys-fascination-with-american
-old-west-native-american-scalps-human-remains.html?_r=0 [http://perma.cc/YYK6-RQ68]
(describing how German art collectors and museums acquired Indian artifacts and human remains).

133. There are myriad examples throughout history. See, e.g., Chilkat Indian Village, IRA v.
Johnson, No. 90-01 (Chilkat Tr. Ct. Nov. 3, 1993), http://www.ankn.uaf.edu/curriculum/tlingit/
chilkatindianvillage/ [http://perma.cc/R9J6-PT2Q] (hearing allegations that the sale of artifacts
from the Chilkat Indian Village violated a tribal ordinance and constituted the unauthorized sale of
communally owned property).
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in desperate need of money likely sold other possessions to buy food and
goods, as reservation conditions were all but unbearable, with numerous ac-
counts of starvation, disease, and death by the elements. 3 4

Non-Indians continued to be fascinated by depictions of the vanishing
race and its concomitant vanishing way of life. In the wildly popular Wild
West shows, cowboys and Indians played out romantic images of epic West-
ern battles, concretizing the image of a Sioux Warrior on a horse as the defini-
tive picture of an American Indian.'3 ' According to historians, between 1883
and 1933 hundreds of Indians "played Indian," performing in these shows in
the United States and around the world. 136 Similarly, as Americans "look[ed]
away from Europe and toward the West to discover the uniqueness of their
culture,"1 37 turn-of-the-century filmmakers became captivated with the
American West.1 38 In many of these early films, directors filmed Indians on
reservations, both to promote the West and to show the government's
"success" in containing Indians.1 39 Relatively inexpensive and easy to pro-
duce, Westerns became a booming genre in American film in the early
twentieth century.1 40

In addition to watching Indians in shows and movies, white Americans
also played Indian in private clubs and in public displays. Author Ernest
Thompson Seton's youth group, the Woodcraft Indians, set up a structure
around Indian identity and tribal roles in the early 1900s and this was
extended to the youth group Camp Fire Girls as well.141 One group of Boy
Scouts, the Koshare troop, was founded in 1933 with a specific Indian
structure.1 42 Its hierarchy was comprised of the papoose, the brave, and the

134. See generally INST. FOR GOV'T RESEARCH, THE PROBLEM OF INDIAN ADMINISTRATION:

REPORT OF A SURVEY MADE AT THE REQUEST OF HONORABLE HUBERT WORK, SECRETARY OF
THE INTERIOR (1928) [hereinafter MERIAM REPORT] (surveying the causes and effects of the
"vicious circle of poverty and maladjustment" among Indians and recommending various solutions).

135. See L.G. MOSES, WILD WEST SHOWS AND IMAGES OF AMERICAN INDIANS 1883-1933, at
4 (1999) (recounting how the first writers of Wild West shows drew upon "signal events" like
Custer's battle with the Lakota at the Little Bighorn to create and maintain the image of the Plains
Indians, mainly the Sioux, "as the distinctive American Indian"); SPINDEL, supra note 13, at 108-
14 (crediting William Frederick Cody, "Buffalo Bill," as the originator of the Wild West show and
describing his travelling show in detail).

136. MOSES, supra note 135, at 4-5.
137. ANDREW BRODIE SMITH, SHOOTING COWBOYS AND INDIANS: SILENT WESTERN FILMS,

AMERICAN CULTURE, AND THE BIRTH OF HOLLYWOOD 17 (2003).

138. Id. at 9-10.
139. Id. at 16-18.
140. Id. at 37; see also JACQUELYN KILPATRICK, CELLULOID INDIANS: NATIVE AMERICANS

AND FILM 36-37 (1999) (describing the stereotyped portrayals of Indians in film at the turn of the
century as silent films were replaced by films with dialogue).

141. DELORIA, supra note 14, at 108-12 (explaining that Seton's Woodcraft Indians and the
Camp Fire Girls borrowed heavily from Indian culture, while the Boy Scouts' founder, Lord Robert
Baden-Powell, imagined instead that boys were to be as young army officers).

142. The Koshare Indian Dancers, KOSHARE INDIAN MUSEUM, http://www.kosharehistory
.org/dancers.html [http://perma.cc/EN2S-F8Q2] (describing the troop's structure).
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chief, and it used Navajo and Sioux tribes as names for patrols., 43 Some of
the more (in)famous Indian-inspired sports mascots were also developed
during this period. For example, the Cleveland baseball team adopted the
"Indians" name in 1914.144 In 1926, the University of Illinois's mascot Chief
Illiniwek made his halftime show debut; shortly thereafter he started wearing
a war bonnet made of turkey feathers. 145 In 1930, the University of North
Dakota athletic teams started calling themselves the "Sioux"-the "fighting"
would come later.14 6

In all of these ways, Indians largely had become figments of the Amer-
ican imagination, except that real Indians were still alive-struggling to
survive allotment, assimilation, and the Great Depression-on reservations
throughout the United States. Indians had insufficient lands, training, and
capital to become farmers in one generation and many reservations had
become extremely poor, destitute places. As the government's own Meriam
Report concluded, allotment was a resounding failure in these respects. 147

Just as American people were feeding off of Indian culture for sports and
entertainment, federal policies were starving Indian people on reservations
across the country through the 1930s.1 48

143. Id.
144. Jack Achiezer Guggenheim, The Indians' Chief Problem: Chief Wahoo as State Sponsored

Discrimination and a Disparaging Mark, 46 CLEV. ST. L. REV. 211, 213 (1998).
145. Brendan S. Crowley, Note, Resolving the Chief Illiniwek Debate: Navigating the Gray

Area Between Courts of Law and the Court of Public Opinion, 2 DEPAUL J. SPORTS L. & CONTEMP.
PROBS. 28, 31 (2004).

146. Jason Finkelstein, Note, What the Sioux Should Do: Lanham Act Challenges in the Post-
Harjo Era, 26 CARDOZO ARTS & ENT. L.J. 301, 302 (2008).

147. MERIAM REPORT, supra note 134, at 7 ("When the government adopted the policy of
individual ownership of the land on the reservations, the expectation was that the Indians would
become farmers. . . . It almost seems as if the government assumed that some magic in individual
ownership of property would in itself prove an educational civilizing factor, but unfortunately this
policy has for the most part operated in the opposite direction."); see also ROSE STREMLAU,
SUSTAINING THE CHEROKEE FAMILY: KINSHIP AND THE ALLOTMENT OF AN INDIGENOUS NATION

171 (2011) (explaining that the allotment process frequently resulted in Native American families
being dispossessed of the land they already lived on in order to allot the land to other Native
Americans).

148. BRIAN W. DIPPIE, THE VANISHING AMERICAN: WHITE ATTITUDES AND U.S. INDIAN
POLICY 308 (1982) (quoting John Collier for the statement that that allotment was the "principal
tool" of the policy of destruction of tribal life and the cause of "poverty bordering on starvation in
many areas, a 30 percent illiteracy rate, a death rate twice that of the white population, and the loss
of more than 90 million acres of Indian land").
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E. Red in the Eras of Reorganization and Termination (1934-1960)

In 1934, Congress passed the Indian Reorganization Act (IRA) to end
and reverse the impacts of assimilation-era policies. 149 Among other things,
the statute halted the process of allotment, provided for the organization of
tribal governments, improved and expanded federal administration of Indian
affairs, and created a comprehensive scheme of land acquisition and consoli-
dation. 5 0 The Reorganization Era also ushered in modest legal protections
for Indian cultures and economies, such as the creation of the Indian Arts and
Crafts Board to fund tribal artisan programs and to criminally penalize the
misrepresentation of Indian arts and crafts."15

As tribes tried to navigate the new reorganization policy and programs,
non-Indians ramped up their appropriation of Indian culture. Sports teams
took on Indian names, as in the "Boston Braves," who later became the
"Boston R-Skins" before moving to Washington in 1937.152 In movies and
television, Indian themes were popular, 5 3 often with non-Indian actors
playing Indian characters in shows like The Lone Ranger and Gunsmoke. 5 4

While the cowboys and Indians filled television screens, by the 1950s
the federal government employed several mechanisms to end its ongoing
obligation to tribes. Driven by a Cold War fear of communism and collective
property, tribal rights and tribal sovereignty again fell victim to federal
policy. Congress enacted laws to settle "ancient" Indian land claims once
and for all, but without offering in-kind compensation. 5 5 This left many
tribes-such as the Sioux, which refused to accept money as compensation
for their sacred Black Hills-with neither land nor financial compensation
for property losses. 156

149. COHEN'S HANDBOOK OF FEDERAL INDIAN LAW 1.05, at 81 (Nell Jessup Newton ed.,
2012) [hereinafter COHEN'S HANDBOOK].

150. Id. 1.05, at 82.
151. Act of August 27, 1935, Pub. L. No. 355, 49 Stat. 891 (creating the Indian Arts and Crafts

Board).
152. Suzan Shown Harjo, Fighting Name-Calling: Challenging "Redskins" in Court, in TEAM

SPIRITS: THE NATIVE AMERICAN MASCOTS CONTROVERSY 189, 191 (C. Richard King & Charles
Freuhling Springwood eds., 2001); Katyal, supra note 2, at 1632-33.

153. WILLIAM INDICK, THE PSYCHOLOGY OF THE WESTERN: HOW THE AMERICAN PSYCHE
PLAYS OUT ON SCREEN 1-2 (2008).

154. See MICHAEL RAY FITZGERALD, NATIVE AMERICANS ON NETWORK TV: STEREOTYPES,
MYTHS, AND THE "GOOD INDIAN" 14-15 (2014) (criticizing television portrayals of Indians as
inaccurate, demeaning, or simply absent in Westerns and pointing out that Walker, Texas Ranger
was the only long-running program with an American Indian in the role of official lawman).

155. Indian Claims Commission Act of 1946, Pub. L. No. 726, 2, 60 Stat. 1050 (1946).
156. See Sioux Nation of Indians v. United States, 601 F.2d 1157, 1159-61 (Ct. Cl. 1979)

(describing the case); Kirsten Matoy Carlson, Priceless Property, 29 GA. ST. U. L. REV. 685, 688-
89, 701-03 (2013) (explaining the Black Hills' centrality to Sioux spiritual beliefs and cultural
identity as the basis for the tribes' continued refusal of monetary compensation and insistence on
the return of the land itself).
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The Supreme Court did its part as well to facilitate further dis-
possession of Indian lands and property rights. In a push to exploit resources
in Alaska, the federal government sold hundreds of thousands of acres of
timber in the aboriginal territory of the Tlingit peoples, who had never ceded
title or occupancy. 5 7 The tribe filed a takings lawsuit that reached the
Supreme Court, where once again, Indian property rights were denied on
racial grounds.1 58

In Tee-Hit-Ton Indians v. United States159 -a case that has never been
repudiated or overturned-the Supreme Court held that the United States had
no obligation to pay just compensation for the tribes' aboriginal title because
it was not "property" pursuant to the Fifth Amendment.1 60 The Court's rea-
soning left little to the imagination as to what motivations lay at the root of
their decision. In denying the Tee-Hit-Ton Indian's claim, the Court infa-
mously wrote:

Every American schoolboy knows that the savage tribes of this
continent were deprived of their ancestral ranges by force and that,
even when the Indians ceded millions of acres by treaty in return for
blankets, food and trinkets, it was not a sale but the conquerors' will

that deprived them of their land.161

157. Tee-Hit-Ton Indians v. United States, 348 U.S. 272, 273 (1955).
158. See id. at 284-85 (citing Johnson v. M'Intosh, 21 U.S. (8 Wheat.) 543, to justify the

holding that "Indian occupation of land without government recognition of ownership creates no
rights against taking"); see also Stacy L. Leeds, The More Things Stay the Same: Waiting on Indian
Law's Brown v. Board of Education, 38 TULSA L. REv. 73, 73-74 (2002) (commenting on Plessy
v. Ferguson's ultimate overruling by the Supreme Court, while Lone Wolf, "the Indian's Dred Scott
decision," remains binding law).

159. 348 U.S. 272 (1955); see Singer, Erasing Indian Country, supra note 87, at 229 (referring
to the case as "one of the worst blows to civil rights in United States history").

160. See Tee-Hit-Ton Indians, 348 U.S. at 288-89 (concluding that "Indian occupancy, not
specifically recognized as ownership by action authorized by Congress, may be extinguished by the
Government without compensation").

161. Id. at 289-90. This language was a pointed rejoinder to language in Felix Cohen's
Handbook of Federal Indian Law attesting to the importance and sacred quality of tribal treaty
rights. See Riley, supra note 45, at 377-78 (describing Cohen's work).
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Although widely criticized by scholars6 2 and rejected by international human
rights tribunals,1 63 Tee-Hit-Ton is still good law today and is thought to have
paved the way for exploitation of Alaska's oil and other natural resources.1 64

As part and parcel of the same policy period, Congress also passed "ter-
mination acts" to liquidate tribal trust holdings and rid itself of obligations to
tribes under federal law.1 65 The goal was similar to that of the allotment
period-focus Indian interests away from tribalism and collective property,
and encourage assimilation and private property rights.1 66 As history ulti-
mately revealed, the federal government was also motivated to break up tribal
property so that valuable resources could be exploited.1 67

Pursuant to this policy, 109 tribes were terminated between 1953 and
1964; approximately 2,500,000 acres of Indian land were removed from trust
status; and 12,000 Native Americans lost tribal affiliation.1 68 At the same
time, Congress passed Public Law 280, which extended certain aspects of
state criminal law and civil adjudicatory jurisdiction to reservations or former
reservations in a number of states in an effort to minimize the federal-tribal

162. E.g., Joseph William Singer, Well Settled?: The Increasing Weight of History in American
Indian Land Claims, 28 GA. L. REV. 481, 483-84 (1994) ("Tee-Hit-Ton amounts to a formal
declaration that American Indian citizens remain, to a significant extent, outside the normal
protection of the Federal Constitution and can therefore be subjected to formally unequal treatment
under the law.").

163. Cf Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Merits, Reparations, and
Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 66, at 73-76 (Aug. 31, 2001) (holding that
Nicaragua's obligation to protect property rights under Article 21 of the American Convention on
Human Rights encompassed interests defined by the Awas Tingni peoples' own customary law of
land tenure and that the Awas Tingni Community has communal property rights to the lands it
currently inhabits); Dann v. United States, Case 11.140, Inter-Am. Comm'n H.R., Report No. 99/99,

7 (1999), https://www.cidh.oas.org/annualrep/99eng/Admissible/U.S. 11140.htm [http://perma.cc/
HU9F-NEWF] (reviewing a claim by Native Americans in Nevada that, despite their asserted
aboriginal title and treaty rights, had their land confiscated by the United States government through
a "grossly unfair procedure").

164. Alaska Native Claims Settlement Act, Pub. L. No. 92-203, 2, 85 Stat. 688 (1971).
165. H.R. Con. Res. 108, 83d Cong., 67 Stat. B132 (1953) (declaring that "all of the

following . . . Indian tribes and individual members thereof, should be freed from Federal super-
vision and control" and that "all offices of the Bureau of Indian Affairs in the States ... whose
primary purpose was to serve any Indian tribe ... should be abolished").

166. Act of Aug. 15, 1953, Pub. L. No. 280, 67 Stat. 588 (codified as amended at 18 U.S.C.
1162, 28 U.S.C. 1360 (2012)); DUANE CHAMPAGNE & CAROLE GOLDBERG, CAPTURED

JUSTICE: NATIVE NATIONS AND PUBLIC LAW 280, at 6-7 (2012); CAROLE GOLDBERG-AMBROSE,
PLANTING TAIL FEATHERS: TRIBAL SURVIVAL AND PUBLIC LAW 280, at 1 (1997).

167. One of the first tribes targeted for the policy were the Klamaths, owners of valuable timber
in Oregon; the government quickly sold the timber, distributing only a meager portion of the
proceeds to tribal members. Donald Fixico, Termination and Restoration in Oregon, OR.
ENCYCLOPEDIA, http://oregonencyclopedia.org/articles/terminationandrestoration/#
.VYMFouv4vFI [http://perma.cc/4KLR-8X2A].

168. History and Culture: Termination Policy-1953-1968, AM. INDIAN RELIEF COUNCIL,

http://www.nrcprograms.org/site/PageServer?pagename=airc-hist_terminationpolicy
[http://perma.cc/A38Q-C9N4].
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relationship and normalize the idea of state interventions in Indian country.169
Not unlike the government's assimilation policy decades earlier, the effects
of these policies were devastating for tribal people who lost their livelihoods,
assets, and very identities.1 70

By mid-twentieth century, from the perspective of the dominant society,
conquest was nearly complete. Whites had removed, killed, and destroyed
Indian people to facilitate the taking of Indian lands. With Indians pushed
out of the way-either literally through removal, disease, and genocide; or
metaphorically via policies of forced assimilation-whites became free to
claim not only Indian lands, but Indian bodies, identities, and cultures for
their own purposes. In reality, even during the darkest periods of relocation,
assimilation, and termination, American Indians had neither gone extinct nor
relinquished claims to their resources, and they would reemerge in the Period
of Self-Determination.

F. Contesting Red in the Period of Self-Determination (1960-Present)

Indian tribes entered a period of "self-determination," beginning
roughly in the late 1960s and early 1970s, when American Indians mounted
what Charles Wilkinson has called a "last stand for Native people."171 Amer-
ican Indians on reservations and in cities alike became engaged in a "modern
tribal sovereignty movement" with a particular focus on the collective rights
of tribes. 72 In both major court cases and through activism across the coun-
try,"3 tribal leaders and community members called for an end to termination
and renewal of tribal self-governance; additionally, they sought the enforce-
ment of treaty rights to hunt, fish, and gather, and to achieve both modern
economic progress and revitalization of ancient cultural traditions. 7 4

One of the notable markers of the Indian self-determination movement
was that-unlike in previous eras-federal policy makers listened to tribal
leaders who had, for their part, become formally educated, organized a na-

169. Act of Aug. 15, 1953, Pub. L. No. 280, 67 Stat. 588 (codified as amended at 18 U.S.C.
1162, 28 U.S.C. 1360 (2012)).

170. See NICHOLAS C. PEROFF, MENOMINEE DRUMS: TRIBAL TERMINATION AND

RESTORATION, 1954-1974, at 15-18 (1982) (discussing the federal policy of termination and
various acts, including Public Law 280, and noting that the ultimate goal was to "attain[]
assimilation" of Indians).

171. WILKINSON, BLOOD STRUGGLE, supra note 37, at xiii (discussing Indian leaders'
responses in the mid-1960s to Congress's termination policy that would have led to radical
assimilation); see also id. at 58-60, 177-78, 263 (describing a governmental increase in interest in
Indian affairs in the 1920s and 1930s, the modern Indian movement born in the 1970s, and modern
federal legislation resulting from receptivity to tribal proposals). While subpart II(E) of this Article
analyzes the self-determination era, especially from the 1970s to 2000s, the federal self-
determination policy continues to this very day; thus, there is some overlap between this discussion
and Part III's focus on the global human rights movement in the 2000s.

172. Id. at 86.
173. Id. at 129-49.
174. Id. at xiii.
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tional advocacy organization, and joined forces to develop a strategy "based
on history, culture, and law." 1 5 Noting that Indians were at the bottom of
every "scale of measurement-employment, income, education, health"-
President Nixon made a historic speech to contrast the history of deprivation
(or, in our terminology, appropriation) 176 to the new period of "self-
determination."1 77 To reverse the course of federal policy, Nixon promoted
tribal self-determination in the areas of education, economics, government,
and culture.' 8 The spirit of the new policy would be for "the Indian future"
to be "determined by Indian acts and Indian decisions."1 79 Executive actions
and Congressional acts sought to return sacred lands to Native peoples,1 80

reverse the tide of federal criminalization of Indian religion,181 and provide
for Indian education.1 82 The self-determination era saw legislative solutions
to historical wrongs and, in some cases, provided modest recovery from
Indian appropriation.' 83

The self-determination period also inspired renewed efforts on the part
of American Indians to seek legal redress for the deprivation of lands, treaty
rights, and religious freedoms. Several tribes filed lawsuits against state and
local governments, alleging violations of federal laws that prohibited the pur-
chase of Indian lands by anyone other than the federal government.1 84 In a
series of cases, tribes prevailed in the courts,1 85 and ultimately, several Indian

175. Id. at 112, 205.
176. President Richard Nixon, Special Message to the Congress on Indian Affairs (July 8,

1970), reprinted in PUBLIC PAPERS OF THE PRESIDENTS OF THE UNITED STATES: RICHARD NIXON,
1970, at 564, 564 (1971) ("This condition is the heritage of centuries of injustice. From the time of
their first contact with European settlers, the American Indians have been oppressed and brutalized,
deprived of their ancestral lands and denied the opportunity to control their own destiny.").

177. Id. at 564-76.
178. See WILKINSON, BLOOD STRUGGLE, supra note 37, at 194-98 (explaining President

Nixon's policies toward Indian affairs and the programs started by the Office of Economic
Opportunity).

179. Nixon, supra note 176, at 565.
180. See R.C. Gordon-McCutchan, The Battle for Blue Lake: A Struggle for Indian Religious

Rights, 33 J. CHURCH & ST. 785, 785-96 (1991) (discussing the taking of Blue Lake from the Taos
Pueblo and its restoration under special religious circumstances).

181. American Indian Religious Freedom Act, 42 U.S.C. 1996 (2012).
182. See Indian Self-Determination and Education Assistance Act, 25 U.S.C. 450(a) (2012)

(stating the U.S. policy towards Indian self-determination in education).
183. Native American Graves Protection and Repatriation Act, 25 U.S.C. 3001-3013

(2012). The Native American Graves Protection and Repatriation Act (NAGPRA) was passed to
give the tribes a right of consultation regarding new disruptions of Indian gravesites on federal and
tribal lands, and required federally funded museums to inventory and repatriate human remains,
funerary objects, and items of cultural patrimony to tribes. Id. 3002(c)(2), 3003.

184. These federal laws include, for example, the Indian Intercourse Act of 1790, ch. 33, 4, 1
Stat. 137, 138, which invalidates any sale of land within the United States by an Indian or Indian
tribes; and the Indian Intercourse Act 1793, ch. 19, 8, 1 Stat. 329, 330-31, which likewise inval-
idates any sale of land within the United States by Indians or Indian tribes and prohibited such sales,
except to the extent they occurred pursuant to a treaty with the United States.

185. E.g., Cty. of Oneida v. Oneida Indian Nation of N.Y., 470 U.S. 226, 253 (1985).
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tribes pursued litigation and received settlements of both land and money
through federal legislation. 186 In other instances, tribes have purchased on
the open market some of the lands that they lost historically1 7 or entered into
land settlement agreements with the U.S. government.1 88

Nevertheless, despite some critical successes during this period as well
as the passage of American Indian Religious Freedom Act, tribes continue to
struggle for their right to religious freedom.1 89 In Lyng v. Northwest Indian
Cemetery Ass'n,190 for example, the Court held that the Free Exercise Clause
did not protect the Yurok, Karuk, and Tolowa tribes' sacred "high country"
sites from timber development.191 Lyng was remarkably transparent in articu-
lating the relationship between conquest of the land and eradication of Indian
religion.1 92 According to Justice O'Connor, the tribes had no right to protect
the sacred sites within their aboriginal territory because the United States had
acquired title and thereby the legal power to destroy the site and the Indian
religion too. 193

While Indians were fighting battles to practice their religions, non-
Indians were actively engaged in mimicking and engaging in their own ver-
sion of these very same religions. Some non-Indians went so far as to bring
cases claiming rights to use peyote and eagle feathers.1 94 This was at best

186. See David H. Getches, Conquering the Cultural Frontier: The New Subjectivism of the
Supreme Court in Indian Law, 84 CALIF. L. REV. 1573, 1590-91 (1996) (discussing how the
Supreme Court has interpreted federal statutes favorably to Indian tribes, focusing on the tradition
of tribal self-government).

187. City of Sherill v. Oneida Indian Nation of N.Y., 544 U.S. 197, 213 (2005). Controversies
over jurisdiction have followed, somewhat hampering opportunities to restore the tribal land base
for economic, governance, and cultural purposes. See Padraic I. McCoy, The Land Must Hold the
People: Native Modes of Territoriality and Contemporary Tribal Justifications for Placing Land
into Trust Through 25 C.F.R. Part 151, 27 AM. INDIAN L. REV. 421, 442-43 (2002) (discussing the
interplay between tribal governance, tribal jurisdiction, and courts' treatment of tribal jurisdiction).

188. McCoy, supra note 187, at 447 n.106.
189. See Carpenter, supra note 113, at 421-35 (describing holdings in three seminal Indian

religion cases of the 1980s and 1990s).
190. 485 U.S. 439 (1988).
191. Id. at 452-53.
192. Kristen A. Carpenter, A Property Rights Approach to Sacred Sites Cases: Asserting A

Place for Indians as Nonowners, 52 UCLA L. REV. 1061, 1082, 1084 (2005) (noting, for example,
that "in Justice O'Connor's view, finding for the Indians would cause an inappropriate 'diminution
of the Government's property rights, and the concomitant subsidy of the Indian religion"').

193. Lyng, 485 U.S. at 451-53 ("Even if we assume that we should accept the Ninth Circuit's
prediction, according to which the G-O road will 'virtually destroy the . . . Indians' ability to
practice their religion,' the Constitution simply does not provide a principle that could justify
upholding respondents' legal claims. . . . Whatever rights the Indians may have to the use of the
area, .. . those rights do not divest the Government of its right to use what is, after all, its land."
(first omission in original) (citations omitted)).

194. See, e.g., Alex Tallchief Skibine, Culture Talk or Culture War in Federal Indian Law?,
45 TULSA L. REV. 89, 95-97 (2009) (describing line of federal cases in which non-Indians have
brought Establishment Clause challenges to special legislative exemptions granting Indians rights
to possess eagle feathers for religious purposes).
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ironic given that the Supreme Court had held in Employment Division v.
Smith1 95 that states could criminalize the ritual ingestion of peyote-even
when taken as a sacrament of the Native American Church, a church with
300,000 American Indian members-without violating the First Amend-
ment.1 96 Indeed, after Smith, Indian members of the Native American Church
faced "arrest, incarceration, and discrimination solely because of their form
of worship."1 97 Congress finally passed an exemption for enrolled tribal
members to possess peyote, 198 an exemption that non-Indians continue to
challenge, arguing that they too should be entitled to take the sacrament, even
though peyote is severely restricted and in limited supply in the United
States.1 99

In this latter portion of the twentieth century, the age-old phenomenon
of playing Indian took on some new dimensions. Indian culture had been
popularized by various social movements, including environmentalism and
new-age religion. 200 All while tribes continued to identify and know their
members, "the borders" of Indian identity became, as Deloria writes, "blurry
enough to slip across." 20 1 Indeed, some non-Indians adopted Indian clothing,
sought out medicine men, and claimed Indian identities. 202

Any blurriness in social and legal categories of Indianness, however, did
not disrupt persistent power dynamics. Non-Indians could become Indian
when it suited them, but Indians and tribes still faced ongoing challenges and
discrimination. Increasingly Indians also faced the pressure to look, act, and
sound like stereotypic images of Indianness. 203 As race scholars have argued

195. 494 U.S. 872 (1990).
196. Id. at 877-80. In 1965, Congress criminalized possession of peyote under the Federal

Food, Drug, and Cosmetic Act. See Drug Abuse Control Amendments of 1965, Pub. L. No. 89-74,
3, 79 Stat. 226, 227 (defining "depressant or stimulant drug[s]" to include any drug with "a

potential for abuse because of . .. its hallucinogenic effect" and making it illegal to possess any
depressant or stimulant drugs). State laws prohibiting and regulating peyote possession date back
at least to the 1920s. THOMAS CONSTANTINE MAROUKIS, PEYOTE AND THE YANKTON SiOUX: THE
LIFE AND TIMES OF SAM NECKLACE 142-43 (2004).

197. WALTER R. ECHO-HAWK, IN THE COURTS OF THE CONQUEROR: THE 10 WORST INDIAN
LAW CASES EVER DECIDED 315 (2010).

198. American Indian Religious Freedom Act Amendments of 1994, Pub. L. No. 103-344, 2,
108 Stat. 3125, 3125 (codified at 42 U.S.C. 1966a (2012)).

199. Cf State v. Mooney, 98 P.3d 420, 422 (Utah 2004) (overturning conviction of non-Indian
who possessed peyote and claimed membership in "Oklevueha Earthwalks Native American
Church").

200. DELORIA, supra note 14, at 156-59.
201. Id. at 185.
202. MICHAEL F. BROWN, UPRIVER: THE TURBULENT LIFE AND TIMES OF AN AMAZONIAN

PEOPLE 151-52 (2014); Gerald Vizenor, Native American Indian Identities: Autoinscriptions and
the Cultures of Names, in NATIVE AMERICAN PERSPECTIVES ON LITERATURE AND HISTORY 117,
125 (Alan R. Velie ed., 1994). See generally LAURA BROWDER, SLIPPERY CHARACTERS: ETHNIC
IMPERSONATORS AND AMERICAN IDENTITIES (2000).

203. See generally Kristen A. Carpenter & Ray Halbritter, Beyond the Ethnic Umbrella and the
Buffalo: Some Thoughts on American Indian Tribes and Gaming, 5 GAMING L. REV. 311 (2001)
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more broadly, hierarchies of power often impose a requirement of perfor-
mative identity on members of minority groups.204 This is certainly the case
in modern Indian law and politics. In some instances, remedial legislation
imposes expectations about Indian identity that are linked to the past,
requiring showings of "traditional" practices in order to prevail on legal
claims.205 Scholars have argued that such legal requirements may impel tribal
people to present evidence of unchanging authenticity as a strategy to prevail
when Indian rights are at stake. 206 In the Supreme Court, tribal rights-from
jurisdiction to child welfare-quite often depend on the Justices' narrow
perceptions of Indian race and identity.207

Finally, and despite all of the advances of the self-determination era,
Indian appropriation continues to this very day. Oak Flat is a place of great
religious and cultural significance for the San Carlos Apache. According to
Apache cosmology, it has been a holy place and the site of girls' coming-of-
age ceremonies, prayers, and pilgrimages since time immemorial.208 Because
of its importance, Oak Flat has been under the ownership and protection of
the U.S. Forest Service. Until now.209 In December 2014, Congress autho-
rized the Secretary of the Interior, by a rider to the National Defense Authori-
zation Act, to "convey all right, title, and interest" in the sacred lands to
Resolution Copper Mining LLC.21 0 Commentators noted that "[t]he land

(describing the dynamics of Indianness, including appearance, racial makeup, and cultural
authenticity in debates over entitlement to casino gaming rights).

204. See DEVON W. CARBADO & MITU GULATI, ACTING WHITE? RETHINKING RACE IN
"POST-RACIAL" AMERICA 16 (2013) (arguing that "[d]ecision-makers . .. implicitly or explicitly
demand that African Americans work their identities to satisfy decision-makers' racial
expectations").

205. For example, NAGPRA defines "sacred objects" as "specific ceremonial objects .. .
needed . .. for the practice of traditional Native American religions by their present day adherents."
25 U.S.C. 3001(3)(C) (2012).

206. See GREG JOHNSON, SACRED CLAIMS: REPATRIATION AND LIVING TRADITION 97-108
(2007) (describing Hawaiian testimony as a cultural "performance[]" in a repatriation hearing before
a NAGPRA Review Committee in order to link present rituals to past tradition); S. Alan Ray, Native
American Identity and the Challenge of the Kennewick Man, 79 TEMP. L. REV. 89, 108-11 (2006)
(describing the importance of identity in NAGPRA litigation).

207. See, e.g., Adoptive Couple v. Baby Girl, 133 S. Ct. 2552, 2556 (2013) (referencing a
Cherokee child's blood quantum in holding that the Indian Child Welfare Act did not bar her
adoption by a non-Indian couple, over objections of her biological father).

208. See America's Mineral Resources: Creating Mining and Manufacturing Jobs and
Securing America: Legislative Hearing on H.R. 1063, H.R. 687, H.R. 697, H.R. 761, H.R. 767, H.R.
957 and H.R. 981 Before the Subcomm. on Energy and Mineral Res. of the H. Comm. on Nat. Res.,
113th Cong. 91 (2013) (statement of Terry Rambler, Chairman, San Carlos Apache Tribe)
(describing Oak Flat as a sacred place of great power for the Apache, where the coming-of-age
ceremonies and other religious activities take place).

209. See Lydia Millet, Selling off Apache Holy Land, N.Y. TIMES (May 29, 2015),
http://www.nytimes.com/2015/05/29/opinion/selling-off-apache-holy-land.html?_r-1
[http://perma.cc/6EZZ-TDN7] (explaining that in 2014, "Congress promised to hand the title for
Oak Flat over to a private, Australian-British mining concern").

210. Carl Levin and Howard P. "Buck" McKeon National Defense Authorization Act for Fiscal
Year 2015, Pub. L. No. 113-291, 3003, 128 Stat. 3292, 3732-41; see also Save Oak Flat Act, H.R.
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grab was sneakily anti-democratic even by congressional standards," and
gives the mining company 2,400 acres-including Oak Flat-to mine as
private property.2 t '

III. Reclaiming Red

In the previous Parts, we have described the phenomenon of Indian ap-
propriation as it emerged in legal history and continues to occur contempo-
rarily. We have argued that, from the perspective of many American Indians,
the U.S. legal system and facets of American society have treated all things
Indian-including land, culture, and identity-as resources for non-Indians,
negatively impacting the sovereignty, cultural survival, safety, and security
of Indian people.

In this, the Article's final Part, we have two central goals. First, we seek
to describe indigenous peoples' contemporary efforts to guard against Indian
appropriation and their concomitant desire to do so in a way that allows them
to live vibrant, free, and dynamic cultural lives. We show how they are
pushing back against appropriation through tribal, domestic, and internation-
al law, but also-more than ever in history-using the tools of technology to
mobilize a movement. Second, we turn our attention to recent cases of Indian
appropriation. We give brief treatment to examples of ongoing appropriation
of real and personal property, showing how legal advancements in recent
decades, though slow in coming and still inadequate, have at least begun to
address some of the devastating losses experienced by Indian people.

However, within this discussion of Indian appropriation, our primary
focus is on intangible cultural property. We demonstrate why it remains
exceedingly difficult for Indian tribes to situate claims of intangible cultural
appropriation in legal terms. Lawyers and scholars often perceive intangible
property as different-unbounded and nonrivalrous-and raise concerns of
free speech and public access in response to Indians' attempts to reign in

2811, 114th Cong. 2(4) (2015) (describing the inclusion of the sale of Oak Flat in the National
Defense Authorization Act as "without proper legislative process and circumvent[ing] the will of
the majority").

211. Millet, supra note 209. Commentators have argued for the repeal of the rider and other
measures to save Oak Flat and protect Apache religious practices. As this Article goes to print, Oak
Flats is under consideration for inclusion on the National Register of Historic Places, a designation
that would trigger the protections of the National Historic Preservation Act. Notification of Pending
Nominations and Related Actions, 81 Fed. Reg. 3469 (Jan. 21, 2016) (proposing the listing of the
Chi'chil Bildagoteel Historic District Traditional Cultural Property in the National Register of
Historic Places); Notification of Extension of Comment Period for Pending Nomination of Chi'chil
Bildagoteel (Oak Flats) Historic District, 81 Fed. Reg. 10,276 (Feb. 29, 2016) (extending the
deadline for comments on the proposed listing of the Chi'chil Bildagoteel (Oak Flats) Historic
District Traditional Cultural Property in the National Register of Historic Places).
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instances of appropriation. Efforts to use trademark,212 copyright,213 and

patent214 to protect against appropriation have been met with significant
opposition. This is the case even though, as with traditional lands and re-
ligious artifacts, intangible components of tribal cultures are extremely
important to the self-determination of tribes striving to recover from conquest
and colonization. 215

In looking at intangible cultural appropriation, we focus first on a
category of cases which, in our view, can potentially be remedied by law.
These are instances wherein we contend the law has grossly failed to protect
against Indian appropriation, but where it could and should do more. In doing
so, we return to the iconic R-skins case and several others to examine where,
for example, the law of trademark offers at least a partial remedy to Indian
injuries. Next, we look at more difficult cases of Indian appropriation, those
where law does not-and perhaps cannot or should not-intervene. From
headdresses to designs to songs and ceremonies, we attempt to articulate
Indian cultural harm, demonstrate the importance of tribal perspectives to
inform these cases, and ultimately, highlight alternative methods of affecting
change amidst the oftentimes quite proper limits of law.2 16 We note that,
whether as a complement or alternative to legal claims, Indian advocacy is as
robust and impactful in expressive forums-from The Daily Show to national
and televised ad campaigns to Facebook-as it is in legal ones.

A. Red Social Movements in the Law and Beyond

In the United States today, American Indians are mobilizing to build on
the gains of the self-determination era to live their sovereignty, which is
perhaps the most effective way to keep Native culture vital. In the last few
years, tribes and individual Indians have embraced law (where available) and
rallied for societal change (in law's absence) to address Indian appropriation.
Targets of Native activism range from recovering real property that has been
appropriated; to saving sacred sites from desecration; to repatriating art,
artifacts, human remains, and other items of cultural patrimony that have

212. In the case of the R-skins, for example, which seems to present a relatively easy case of
disparagement under the Lanham Act, the American Civil Liberties Union filed an amicus brief
supporting the speech interests of the Washington football team in using the mascot. Brief of Amici
Curiae American Civil Liberties Union, Pro-Football, Inc. v. Blackhorse, 112 F. Supp. 3d 439 (E.D.
Va. 2014) (No. 1:14-CV-01043).

213. See generally Riley, supra note 30 (explaining the lack of remedies for unauthorized use
of an Ami origin song by the pop music group Enigma, which sold over five million copies of an
album containing pirated recording of Lifvon Guo's traditional singing).

214. See Guest, supra note 31, at 122 (noting that the U.S. has "resisted any effort" to protect
indigenous farmers' traditional seeds and folk crop varieties through patent laws).

215. More specifically, the recovery of tribal cultural values and practices is a key facet of life
in Indian country, relevant to everything from updating tribal law to addressing health issues,
responding to climate change, and promoting child welfare.

216. These ideas draw heavily from the definitive work on the topic, Tsosie, supra note 24.
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been taken from Indian people through colonization; and to using existing
law to end harmful, discriminatory representations of Indian people-among
numerous others. 2 17 Here we describe how the robust mobilization of indige-
nous peoples around issues of appropriation includes not only legal advoca-
cy,218 but also related and complementary efforts in social media, technology,
and activism.

1. Reclaiming Red in Contemporary Legal Advocacy: The Confluence
of International, Domestic, and Tribal Law.-While Indian appropriation is
an ongoing phenomenon,2 19 indigenous peoples are increasingly empowered
to address it through law. 220 Though we certainly acknowledge law's limita-
tions, and even potential for violence,2 2 1 hard law unquestionably can and is
moving the needle in regards to Indian rights. Laws articulating protections
against Indian appropriation have increased, both in number and in depth in
recent decades. We attribute these legal developments at international, na-
tional, and tribal levels to overlapping but distinct causes, a few of which we
briefly highlight here.

As we fully explored in our recent work, in the last several decades inter-
national law has begun to recognize the rights of indigenous peoples.22 2 This
phenomenon-combined with what has been deemed a "human rights
culture" 223-has inspired the creation of varied and multidimensional laws
that guard against appropriation in numerous ways. Such laws address rights
to live collectively, rights to land and culture, rights to intangible and
traditional knowledge, rights to self-determination, and rights to equality in
society and education. 22 4 The 2007 adoption by the United Nations General
Assembly of the U.N. Declaration on the Rights of Indigenous Peoples
(UNDRIP) and its subsequent 2010 endorsement by the United States marked

217. See supra Part II for a discussion of Native activism and references to a bevy of federal
law addressing these harms.

218. See, e.g., WILKINSON, BLOOD STRUGGLE supra note 37, at 219, 358-59 (describing the
mobilization of Siletz tribe members to support restorative legislation).

219. See, e.g., supra notes 209-11 and accompanying text.
220. See generally Douglas NeJaime, The Legal Mobilization Dilemma, 61 EMORY L.J. 663

(2012) (discussing the pros and cons of social-justice advocacy through litigation and building on
seminal work in "cause" lawyering).

221. See generally Robert M. Cover, Violence and the Word, 95 YALE L.J. 1601 (1986)
(discussing the various ways in which legal acts "signal and occasion the imposition of violence ...
[and] constitute justifications for violence which has already occurred or which is about to occur").

222. Kristen A. Carpenter & Angela R. Riley, Indigenous Peoples and the Jurisgenerative
Moment in Human Rights, 102 CALIF. L. REV. 173, 175 (2014).

223. Helen Stacy, Relational Sovereignty, 55 STAN. L. REV. 2029, 2049 (2003).
224. See, e.g., S. James Anaya, Indian Givers: What Indigenous Peoples Have Contributed to

International Human Rights Law, 22 WASH. U. J.L. & POL'Y 107, 111-17 (2006) (explaining how
Native Americans and other indigenous peoples have moved international law toward recognizing
collective rights and a more developed concept of self-determination).
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a significant moment for American Indians.225 Since the adoption of the
International Labor Organization's Convention Number 169, which was the
first international articulation of robust rights of tribal peoples,226 the
international system has made enormous strides in terms of protections of
indigenous peoples. Regional human rights systems in Africa and the
Americas, too, have increasingly engaged the issues faced by the world's
indigenous populations. Some of the most important indigenous rights cases
have come out of the Inter-American Commission and Court of Human
Rights, respectively. 227 The intellectual property rights of indigenous peoples
are also increasingly recognized as a human rights issue, which has afforded
stronger articulations for protections for traditional knowledge and tradi-
tional cultural expressions. 228 These can be seen in instruments such as the
Convention on Biological Diversity 229 and have become a core feature of the
work of the World Intellectual Property Organization (WIPO) in recent
years.23 0

Several tribes have turned to international and regional forums to
address instances of Indian appropriation. In March 2015, after years of un-
successful federal litigation, the Navajo Nation filed a claim in the Inter-
American Commission on Human Rights, asking the Commission to inter-
vene to protect a mountain holy to the Navajos and a dozen other tribes from
pollution by treated sewage effluent. 23 1  The Din6 (Navajo) people are

225. G.A. Res. 61/295 (Sept. 13, 2007); see also WALTER R. ECHO-HAWK, IN THE LIGHT OF
JUSTICE: THE RISE OF HUMAN RIGHTS IN NATIVE AMERICA AND THE UN DECLARATION ON THE

RIGHTS OF INDIGENOUS PEOPLES 5, 16 (2013) (stating that the UNDRIP may "someday be seen as
the Magna Carta for the world's indigenous peoples"). The UNDRIP advances and particularizes
protections for minority groups recognized in earlier instruments like the International Covenant on
Civil and Political Rights, G.A. Res. 2200A (XXI) (Mar. 23, 1976), and the International Covenant
on Economic, Social and Cultural Rights, G.A. Res. 2200A (XXI) (Jan. 3, 1976).

226. International Labour Organisation Convention (No. 169) Concerning Indigenous and
Tribal Peoples in Independent Countries, June 27, 1989 (entered into force, Sept. 5, 1991),
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB: 12100:0::NO::
P12100_INSTRUMENT_ID:312314 [http://perma.cc/DR8Y-8SRN].

227. See sources cited supra note 163.
228. See generally Helfer, supra note 31 (explaining the importance of intellectual property

rights protection to peoples in the developing world); Yu, supra note 31 (linking protection for
intellectual property rights to human rights for the world's poor).

229. See Yu, supra note 31, at 1117-18 (noting that the concept of sustainable development of
human rights by striking appropriate balances in intellectual property systems inspired the
Convention on Biological Diversity).

230. See WORLD INTELLECTUAL PROP. ORG., WORLD INTELLECTUAL PROPERTY

ORGANIZATION: AN OVERVIEW 26, 30-31 (2007), http://www.wipo.int/edocs/pubdocs/en/
general/1007/wipo_pub_1007.pdf [http://perma.cc/VHL6-2TZX] (describing the development of
intellectual property law, including policy issues that touch on issues of fundamental human rights,
"the rights of indigenous peoples, cultural diversity, environmental protection, and biodiversity," as
a fundamental and enduring part of WIPO's activities).

231. Petition, Navajo Nation v. United States, Inter-Am. Comm'n H.R., at 3 (Mar. 2, 2015)
[hereinafter Navajo Petition], http://www.nnhrc.navajo-nsn.gov/docs/sacredsites/Navajo
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protected by the four sacred mountains; it is their home and the place from
which they originate.2 32 Caring for the mountains as a place to gather plants,
medicines, and other resources for ceremony and prayer is essential to the
continued vitality of the Navajo people. Thus, the current petition argues that
the decision of the U.S. Forest Service to permit desecration of the sacred
San Francisco Peaks violates basic human rights to religion and culture. 233

Turning to national advocacy, Indian tribes have fared poorly before the
federal courts in the last few decades.234 Yet, they have become more power-
ful players in the national legislative process.235 Despite being a small,
relatively disempowered minority among minority cultures (Native Amer-
icans comprise about 1.6% of the total United States population and have one
of the highest rates of poverty of any minority group),236 American Indians
continue to fight vociferously for their rights and resources. Coalition
politics have undoubtedly facilitated some successes. In 2010, Indian tribes
were successful in getting legislation passed that would allow for more
extensive sentencing of Indian offenders in Indian country, under certain
circumstances. 237 Tribes and their allies continued focusing on legislation
concerning safety, security, and justice: in 2013 they successfully lobbied
Congress for laws that recognize inherent tribal criminal jurisdiction over
non-Indians who commit domestic-violence offences in Indian country in an
effort to combat a culture of abuse of Native women. 238 Moreover, a fairly
receptive Executive Branch has fostered a culture of respecting Indian rights

%20Nation%2OPetition%20to%201ACHR%2OMarch%202%202015.pdf
[http://perma.cc/J5FY-Y3LP].

232. See supra note 51 and accompanying text.
233. Navajo Petition, supra note 231, at 3.
234. See David H. Getches, Beyond Indian Law: The Rehnquist Court's Pursuit of States'

Rights, Color-Blind Justice and Mainstream Values, 86 MINN. L. REV. 267, 268-69 (2001) (dis-
cussing the reasons why, in Indian law cases under the Rehnquist Court, the "legal traditions [of
Indian Law] are being almost totally disregarded"); Getches, supra note 186, at 1594 ("The modern
era of Indian law jurisprudence has ended. The new tendency in the Court's tests, rules, and rhetoric
is to define tribal powers according to policies, values, and assumptions prevalent in non-Indian
society.").

235. WILKINSON, BLOOD STRUGGLE, supra note 37, at 261-63.
236. SUZANNE MACARTNEY ET AL., U.S. CENSUS BUREAU, POVERTY RATES FOR SELECTED

DETAILED RACE AND HISPANIC GROUPS BY STATE AND PLACE: 2007-2011, at 13 tbl.l (2013),
https://www.census.gov/prod/2013pubs/acsbrl 1-17.pdf [http://perma.cc/8GMT-H6D3].

237. Tribal Law and Order Act of 2010, Pub. L. No. 111-211, 234, 124 Stat. 2261, 2279-82
(codified at 25 U.S.C. 1302 (2012)).

238. Violence Against Women Reauthorization Act of 2013, Pub. L. No. 113-4, sec. 904, 204,
127 Stat. 54, 120-23 (codified at 25 U.S.C. 1304 (2014)); Press Release, Office of the Sec'y, U.S.
Dep't of the Interior, Salazar, Washburn Commend Passage of Violence Against Women Act
(Feb. 28, 2013), http://www.bia.gov/cs/groups/public/documents/text/idc-041146.pdf
[http://perma.cc/S326-A9R2].
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by supporting trust land acquisitions, 239 promulgating guidelines for Indian
child welfare, 240 and reconsidering standards for federal tribal recognition.24'

At the tribal level, significant attention to institution building and law
reform empowers tribes to address Indian appropriation.242 More and more,
tribes establish tribal courts, amend or draft constitutions, administer land-
acquisition programs, and enact cultural-preservation codes. Tribal govern-
ments work to set up legal and social structures to ensure the continuation of
language, culture, identity, and sovereignty at every opportunity. 243

2. Beyond the Law: Red in Technology, Social Media, and other
Activism.-Beyond the strict structures of law creation, Native people are
also addressing Indian appropriation through technology, social media, and
other activism.244 Indigenous peoples are, in their advocacy and daily lives,
confronting head-on very difficult questions about the contested nature of
property, culture, and identity in today's world and are working toward
outcomes that are both meaningful and just.

239. Press Release, Office of the Sec'y, U.S. Dep't of the Interior, Secretary Jewell Kicks Off
White House Tribal Nations Conference (Nov. 13, 2013), https://www.doi.gov/news/pressreleases/
secretary-jewell-kicks-off-white-house-tribal-nations-conference [http://perma.cc/65T9-JUSP] (re-
counting the Secretary of the Interior's announcement that the Obama Administration had set a goal
of placing more than 500,000 acres of land into trust on behalf of tribes by the end of the President's
term and reporting that more than 230,000 acres had been accepted into trust since 2009).

240. Regulations for State Courts and Agencies in Indian Child Custody Proceedings, 80 Fed.
Reg. 14,880 (proposed Mar. 20, 2015) (to be codified at 25 C.F.R. pt. 23).

241. Federal Acknowledgment of American Indian Tribes, 80 Fed. Reg. 37,862 (July 1, 2015)
(codified at 25 C.F.R. pt. 83).

242. See Stephen Cornell & Joseph P. Kalt, Commentary, Sovereignty and Nation-Building:
The Development Challenge in Indian Country Today, 22 AM. INDIAN CULTURE & RES. J., no. 3,
1998, at 187, 196-205 (stating five qualities of effective tribal governing institutions and providing
examples of tribal governments that exhibit those qualities).

243. See generally HARVARD PROJECT ON AM. INDIAN ECON. DEV., THE STATE OF THE

NATIVE NATIONS: CONDITIONS UNDER U.S. POLICIES OF SELF-DETERMINATION (2008)

(discussing Native nations' increased engagement in tribal institutional development and reform,
including constitutional revitalization, tribal court development, tribal education, tribal language
revitalization, and economic development, among others); INDIAN LAW & ORDER COMM'N, A
ROADMAP FOR MAKING NATIVE AMERICA SAFER: REPORT TO THE PRESIDENT & CONGRESS OF

THE UNITED STATES (2013), http://www.aisc.ucla.edu/iloc/report/files/A_RoadmapForMaking
_Native_America_Safer-Full.pdf [http://perma.cc/67R7-ABER] (discussing tribal justice systems
and culturally relevant systems of restorative justice in Indian country).

244. See, e.g., Carpenter & Riley, supra note 222, at 201-17 (discussing the ways in which
international human rights, increasing emphasis on self-determination, and postcolonial theory have
contributed to a global, burgeoning indigenous rights movement); Kino-nda-niimi Collective, Idle
No More: The Winter We Danced, in THE WINTER WE DANCED: VOICES FROM THE PAST, THE

FUTURE, AND THE IDLE NO MORE MOVEMENT 21, 21-22 (Kino-nda-niimi Collective eds., 2014)
(discussing the Idle No More movement in Canada and how it spread "[w]ith the help of social
media and grassroots Indigenous activists").
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These phenomena are illustrated in movements like Idle No More,
which had its birth in Canadian First Nations around the abrogation of treaty
rights by the Canadian government. 2 4 The cause grew through social media
and has spawned a global indigenous movement around key issues of un-
authorized extractive industry on Native lands and violence against Native
women. 24 6

These phenomena fuel an understanding of Native cultures as living and
constantly evolving. Rather than accepting static or monolithic versions of
Indian identity, tribes are expressing their right to change and evolve-noting
that they have the right to be traditional and modern247-as self-determining
peoples and individuals in the contemporary age. 248 In these iterations, which
we see as brimming with power and potential to redress Indian appropriation,
"[n]ative peoples have full agency-and so full ethical responsibility-for
how they choose to define and represent their cultures and identities." 249

Indian artists, designers, comics, and writers push the boundaries of what it
means to perpetuate "Indian culture" and "Indian arts" by being innovative,
cutting edge, and relevant to today's contemporary Indian culture. In this
sense, Indian cultural sovereignty is linked to Indian claims to land, culture,
and identity, which are complicated and multivalent, transcending conven-
tional legal categories and even, in some cases, historical enmities.

Much of the contemporary effort to reclaim Red is occurring in the
media, with Indian people taking advantage of multiple forums to identify
and address cultural appropriation. Tribal members, from high school stu-
dents to National College Athletic Association (NCAA) athletes, are
speaking out publicly and forcefully to describe the harm, discrimination, and
violence fostered by Indian mascots.25 0 The #notyourmascot hashtag and the

245. See generally THE WINTER WE DANCED: VOICES FROM THE PAST, THE FUTURE, AND THE
IDLE NO MORE MOVEMENT, supra note 244 (collecting voices from the Idle No More Movement
and insight on the future of the movement).

246. See Tony Penikett, An Unfinished Journey: Arctic Indigenous Rights, Lands, and
Jurisdiction?, 37 SEATTLE U. L. REV. 1127, 1127 n.l (2014) (describing the Idle No More
movement and how it was partially inspired by the hunger strike of Attawapiskat Chief Theresa
Spence and was coordinated via social media).

247. See Rosemary J. Coombe, Protecting Traditional Environmental Knowledge and New
Social Movements in the Americas: Intellectual Property, Human Right, or Claims to an Alternative
Form qf Sustainable Development?, 17 FLA. J. INT'L L. 115, 132-33 (2005) (crediting
anthropologist Marshall Sahlins with coining the phrase "indigenization of modernity," meaning
indigenous peoples' attempt to retain traditional ways while using tools of the modern world).

248. See Colleen O'Neill, Rethinking Modernity and the Discourse of Development in
American Indian History, an Introduction, in NATIVE PATHWAYS: AMERICAN INDIAN CULTURE

AND ECONOMIC DEVELOPMENT IN THE TWENTIETH CENTURY 1, 3 (Brian Hosmer & Colleen
O'Neill eds., 2004) (challenging dichotomies of modern/traditional and culture/development as
inapposite to the "lived reality" of American Indians in the twentieth century).

249. JOANNE BARKER, NATIVE ACTS: LAW, RECOGNITION, AND CULTURAL AUTHENTICITY
225 (2011).

250. See, e.g., Jeff Potrykus, Bronson Koenig Embraces Being Role Model for American
Indians, MILWAUKEE J. SENTINEL (Feb. 2, 2015) http://www.jsonline.com/sports/badgers/bronson-
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"Proud to Be" advertisement against the R-skins have flooded Twitter,
Facebook, and other social-media platforms.251 SouthPark, The Daily Show,
and the New Yorker have all lampooned the idea that the R-skins "honor"
American Indians.252 Meanwhile, an entire generation of American Indian
bloggers, including Jessica Metcalfe of Beyond Buckskin253 and Adrienne
Keene of Native Appropriations25 4 post real-time discussions, debates, and
news stories, detailing ongoing instances of Indian appropriation while also
highlighting stories of innovative expressions of Indian culture in fashion and
best practices for non-Indians who wish to collaborate with Indian artists.255

When a Lakota sacred site that was lost generations ago to treaty violations
went on the open market, another Indian social-media group-Last Real
Indians-sprung into activist mode, mounting an online fundraising cam-
paign and convincing tribes to join in, toward the successful purchase of the

site for $9 million. 256

Local efforts by American Indian tribes to reclaim the links among land,
culture, and identity may garner less national media attention, while re-
maining critical to the daily well-being of Indian people and nations. In the
Cherokee Nation, for example, to this very day ceremonial people tend the
sacred fire brought with them across the Trail of Tears to new ceremonial
grounds where they continue to practice ancient religions. 257 At the very
same time, the tribe is entering into contracts with Apple to support language

koenig-embraces-being-role-model-for-american-indians-b99437027z1-290605481.html [http://
perma.cc/MZ7T-G8YZ] (relating how Bronson Koenig has spoken out about his personal pain
fostered by Indian mascots).

251. See Jacqueline Keeler, Inside the #NotYourMascot Super Bowl Twitter Storm, INDIAN

COUNTRY TODAY MEDIA NETWORK (Feb. 8, 2014), http://indiancountrytodaymedianetwork.com/
2014/02/08/inside-notyourmascot-super-bowl-twitter-storm [http://perma.cc/D9AX-GAU7] (ex-
plaining the strategy behind the hashtag and claiming that 18,000 tweets used it during the Super
Bowl, many of which linked to the "Proud to Be" advertisement).

252. Ian Crouch, Redskins Forever?, NEW YORKER (May 10, 2013), http://www.newyorker
.com/news/sporting-scene/redskins-forever [http://perma.cc/VW44-YDPJ]; Justin Wm. Moyer,
'South Park's' Epic Satire of Dan Snyder. the Washington Redskins, Roger Goodell and the NFL,
WASH. POST (Sept. 25, 2014), http://www.washingtonpost.com/news/morning-mix/wp/2014/09/
25/south-parks-epic-satire-on-dan-snyder-roger-goodell-and-the-nfl/ [http://perma.cc/T6ZQ-
LX6X]; The Redskins' Name-Catching Racism, DAILY SHOW WITH JON STEWART (Sept. 25,
2014), http://www.cc.com/video-clips/189afv/the-daily-show-with-jon-stewart-the-redskins--name
--- catching-racism [http://perma.cc/56UE-s79D].

253. BEYOND BUCKSKIN, http://www.beyondbuckskin.com/ [http://perma.cc/TJP7-WAY8].
254. NATIVE APPROPRIATIONS, http://nativeappropriations.com/

[http://perma.cc/6N6P-33GG].
255. See Anna Hohag & Theodore J. Griswold, Trust Doesn't Mean Never Having to Say

You're Sorry, PROCOPIO (June 10, 2015), https://bloggingcircle.wordpress.com/2015/06/10/trust-
doesnt-mean-never-having-to-say-youre-sorry/ [http://perma.cc/FNM8-28KC] (providing ex-
amples of innovative expressions of Indian culture from other cultures).

256. Chase Iron Eyes, Sioux Tribes Purchase PeSla!, LAST REAL INDIANS,
http://lastrealindians.com/sioux-tribes-purchase-peC2%92sla/ [http://perma.cc/CKN2-ZN3Z].

257. Raymond D. Fogelson, Who Were the Ani-Kutd ni? An Excursion into Cherokee Historical
Thought, 31 ETHNOHISTORY 255, 261, 262 n.3 (1984).
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revitalization, including technology that allows people to use the Cherokee
syllabary on their iPhones. 258 These activities, occurring alongside deeply
contested claims over tribal membership, marriage equality, and child
welfare, serve to keep tribal values alive and available for guidance in
deciding hard questions facing tribal citizens today.25 9 Across Oklahoma,
Kiowa people are trying to protect Longhorn Mountain, a place that tra-
ditional Kiowas describe as being revealed to them by the Creator during
their ancient migrations and where, today, they gather cedar for prayers and
ceremonies.2"0 Originally within the tribe's treaty territory, Longhorn was
later lost to allotment. 26 1 Today, the Kiowa's cedar-gathering activities are
threatened by potential development of the mountain as a limestone mine. 262

Their approach to the problem has included developing coalitions with local
non-Indian farmers, sharing their story on video, and advocacy through state
regulatory bodies.

As these and other examples suggest, there is no single strategy, legal
or otherwise, for reclaiming Indian properties or for pushing back against
Indian appropriation. Sometimes there is success through litigation, but
oftentimes indigenous peoples' claims transcend and challenge established
legal categories. Moreover, there are few seamless transitions from the tra-
ditional to the contemporary amongst indigenous communities as they work
to heal from the losses of the past and confront the realities of the present. In
this sense, tribes are wonderfully like all nations-and Indians like all
people-dealing with impossibly hard questions around issues of dissent,
inertia, change, and possibility as they push forward into the future. From
this perspective, tribes deal with a delicate balance of ensuring continued
cultural survival while not being too wedded to a stagnant or antiquated

258. Slash Lane, Apple Partners with Cherokee Tribe to Put Language on iPhones,
APPLEINSIDER (Dec. 23, 2010, 12:00 PM), http://appleinsider.com/articles/10/12/23/apple_
partnerswithcherokeetribetoputjlanguageoniphones [http://perma.cc/C2KU-9QBM].

259. See S. Alan Ray, A Race or a Nation? Cherokee National Identity and the Status of
Freedmen's Descendants, 12 MICH. J. RACE & L. 387, 394-99 (2007) (describing the controversy
of defining tribal membership according to blood, thereby excluding people who had previously
been tribal members by law); Cherokee Court Dismisses Gay Marriage Suit, Bos. GLOBE (Aug. 4,
2005), http://www.boston.com/news/nation/articles/2005/08/04/cherokeecourt_dismisses gay
_marriagesuit/ [http://perma.cc/9J8R-UJNR] (describing the argument of a same-sex Cherokee
couple in a marriage equality case that traditional Cherokee terms for spouses, meaning "cooker"
and "companion," were not gender specific).

260. Logan Layden, Longhorn Mountain: Sacred Kiowa Spiritual Site and Future Limestone
Mine, STATE IMPACT (Aug. 15, 2013, 6:00 AM) http://stateimpact.npr.org/oklahoma/2013/08/15/
longhorn-mountain-sacred-kiowa-spiritual-site-and-future-limestone-mine/
[http://perma.cc/ZTX3-HUGQ].

261. Id.
262. Id.
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notion of cultural preservation.263 And yet, given the history of Indian
appropriation, tribes have a special duty and mission to carefully consider the
impact of law on the persistence of Indian culture in a modern world.264

B. The Possibilities of Law: The R-Skins and Other Cases

Despite the innovations-and some successes-by which indigenous
peoples are using multiple strategies to impact social change and protect
against Indian appropriation, the law can and must do better. As this subpart
strives to show, even in some hard cases, the law could facilitate stronger
protections against Indian appropriation. Thus, we consider the following
examples to be illustrative of a category of cases in which law holds
enormous possibility, though we make that assertion cautiously and with
clarification.

We recognize that even relatively modest legal interventions-either
through broader interpretation of existing law or through doctrinal expan-
sions-are controversial in an area as fraught as cultural appropriation.
Given the complexity of the issues here, as in most sites of conflict in the real
world, we try to suggest legal changes and solutions that are appropriately
nuanced. We identify a few key challenges from the outset.

It is risky in the first instance to articulate an "Indian perspective" on
any of these scenarios. American Indian tribes and Indian people are not
monolithic. There remains a wide range of views on all issues involving
cultural appropriation within Indian communities. 2 6 To suggest otherwise is
to essentialize Indian people in a way that is neither accurate nor useful.
Additionally, we recognize that doctrinal shifts that may seem minor from
one vantage point will undoubtedly be viewed as radical from others. We
don't mean to suggest there are not countervailing viewpoints on these cases.
And, where possible, we have attempted to flag and highlight voices in
opposition.

With these caveats, the following sections examine a few cases where
there appears to be emerging consensus that the law has failed indigenous
peoples and where it could address and remedy these instances of appropri-
ation and injustice.

263. See Sam Deloria, New Paradigm: Indian Tribes in the Land of Unintended Consequences,
46 NAT. RESOURCES J. 301, 304-05 (2006) (discussing tribal sovereignty and the balance between
ensuring survival and a realistic view of legal and political benefits and costs).

264. See id. at 314 (explaining tribal governments' "responsibility to consider the impact" of
public policy on Indian culture).

265. See generally SELLING THE INDIAN: COMMERCIALIZING AND APPROPRIATING AMERICAN
INDIAN CULTURES, supra note 36 (providing a variety of American Indian experiences with and
perspectives on cultural appropriation).
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1. The Hopi Katsinam.-With only 18,000 Hopi remaining in the world,
the tribe is embroiled in a struggle with the international art world around the
sale of its sacred Katsinam.266 Often described by art collectors as "masks,"
Katsinam are to the Hopi people sacred visages, living beings who belong to
clans, fed and cared for like family members. 267 The Katsinam play a role in
Hopi religious dances, helping maintain a cycle of life in which water and
sun bring life to the corn and the people. 268 Many Katsinam were taken from
Hopi mesas decades ago, in events violating Hopi law and reflecting the
disempowerment of Hopi people to ward off the acquisitive advances of
outsiders, perhaps especially during times of drought and hunger.269

For decades the Katsinam were lost to the Hopi, who were concerned
for their whereabouts. Yet several years ago they emerged on the European
art market, up for auction in Paris.270 As sacred objects used in a traditional
tribal religion, the Katsinam would be eligible for repatriation under the
Native American Graves Protection and Repatriation Act (NAGPRA), as a
matter of U.S. law, if they were being held in a federally funded museum or
institution within the United States. 271 But given that the Katsinam surfaced
in France, neither NAGPRA nor any other U.S. law mandates their return. 272

Indeed, the French courts have decided that the Katsinam may be sold as a
matter of French law. 273 Despite tacit support for the Hopi from the U.S.
government, 274 the French Courts refused to block or stall the auction. 275

In our view, the sale of Hopi ceremonial items in France may lend itself
to a legal solution, albeit one that must take into account the confluence of
tribal, domestic, and international law in contemporary indigenous peoples'
affairs. As journalists have noted, "[w]hile foreign nations routinely rely on

266. See Tom Mashberg, Hopis Try to Stop Paris Sale ofArtifacts, N.Y. TIMES (Apr. 3, 2013),
http://www.nytimes.com/2013/04/04/arts/design/hopi-tribe-wants-to-stop-paris-auction-of-
artifacts.html [http://perma.cc/9HPH-VH77] (describing the Hopi's request of federal officials to
intervene in an auction of Katsinam in Paris in 2013).

267. Id.
268. Sheilah E. Nicholas, "I Live Hopi, I Just Don't Speak It"-The Critical Intersection of

Language, Culture, and Identity in the Lives of Contemporary Hopi Youth, 8 J. LANGUAGE,
IDENTITY & EDUC. 321, 329 n.2 (2009).

269. Mashberg, supra note 266.
270. Id.
271. Native American Graves Protection and Repatriation Act, 25 U.S.C. 3001, 3005 (2012).
272. See Mike Boehm, Sacred Hopi Tribal Masks are Again Sold at Auction in Paris, L.A.

TIMES (June 28, 2014, 10:00 AM), http://www.latimes.com/entertainment/arts/culture/la-et-cm-
native-american-hopi-sacred-mask-auction-paris-20140627-story.html [http://perma.cc/J44D-
CWZ5] (noting that NAGPRA does not apply to private collections or those sold in France).

273. Tribunal de grande instance [TGI] [ordinary court of original jurisdiction] Paris, Apr. 1,
2013, N. RG 13/52880, obs. M. Bouvier (Fr.).

274. See Boehm, supra note 272 (explaining the U.S. Embassy's disagreement with French
authorities regarding the auction).

275. Dennis Wagner, Foundation Buys Masks for Hopis at Paris Auction, USA TODAY
(Dec. 12, 2013), http://www.usatoday.com/story/news/nation/2013/12/12/foundation-buys-masks-
for-hopis-at-paris-auction-/4002853/ [http://perma.cc/H39E-3MDU].
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international accords to secure American help in retrieving antiquities from
the United States, Washington has no reciprocal agreements governing
American artifacts abroad." 276 Yet, the United States could put such agree-
ments in place, negotiating with France and states around the world to protect
the Hopi and countless other tribes in reclaiming valuable cultural property.
States can always enter into bilateral agreements with one another; the United
States and France could mutually agree to the return of the Katsinam to the
United States and repatriation to the Hopi could then occur pursuant to
NAGPRA. To the extent that Katsinam are still being trafficked out of the
United States, the 1970 UNESCO Convention on the Means of Prohibiting
and Preventing the Illicit Import, Export, and Transfer of Ownership of
Cultural Property, to which both France and the United States are parties,
includes agreements between states to stop the illicit trafficking of cultural
property. 277 The convention is implemented in the United States through the
Convention on Cultural Property Implementation Act (CCPIA), which
allows the U.S. President, on request of another state party, to enter into emer-
gency measures to prevent the importation of archaeological or ethnological
materials that are at risk.278 While largely applied to the United States as an
importing nation, the CCPIA could be interpreted or amended to apply in
situations where indigenous and other archaeological and ethnological
material-like the Hopi Katsinam-may be at risk of leaving the United
States for international markets.

The Hopi story is just one recent example in which indigenous peoples
in the United States have been denied full opportunities to practice their
culture and religion and thereby flourish as peoples. Here, legal and political
solutions, even if challenging to accomplish, could help to recover indige-
nous peoples' property.

276. Mashberg, supra note 266. This is because, in cultural property terms, the United States
is a "market" nation rather than a "source" nation. Historically, when "American" cultural property
was transported to foreign markets, it has overwhelmingly been the cultural property of indigenous
peoples, and there has never been the kind of political momentum needed for the creation of laws
to prevent it. For the foundational work in the area, see John Henry Merryman, Two Ways of
Thinking About Cultural Property, 80 AM. J. INT'L L. 831, 831-32 (1986) (detailing the differences
between source nations and market nations regarding cultural property). For additional discussions
of cultural property and legal issues around protection of cultural property, see LAURA S.
UNDERKUFFLER, THE IDEA OF PROPERTY: ITS MEANING AND ITS POWER 110-16 (2003).

277. Honor Keeler, Indigenous International Repatriation, 44 ARIZ. ST. L.J. 703, 778-79
(2012). In the Hopi case, the U.S. State Department has supported the tribe to some extent, but
unlike in other instances of endangered cultural property, there are no mutual agreements preventing
export and import of the Katsinam, pursuant to the Convention on the Means of Prohibiting and
Preventing the Illicit Import, Export, and Transfer of Ownership of Cultural Property, Nov. 14,
1970, 823 U.N.T.S. 231.

278. 19 U.S.C. 2602(a)(1)-(2) (2012).
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2. Navajo Nation's Dispute with Urban Outfitters.-Historical
discrimination against Indians in cases of appropriation has led the federal
government, pursuant to its plenary authority, to enact Indian-specific
legislation to deal with inequities. Statutes such as the NAGPRA 279 and the
Indian Arts and Crafts Act of 1990 (IACA) seek to level the playing field for
American Indians to have access to the same rights to their religious and
cultural properties as others.280

Increasingly, however, American Indians and Indian tribes seek to pro-
tect against Indian appropriation by employing intellectual property laws of
general application. One such example-and a place where we contend the
law can make a meaningful difference with a relatively modest inter-
vention-is that of the Navajo tribe's lawsuits regarding Urban Outfitter's
sale of "Navajo Panty" and "Navajo Flask." Though the litigation is ongoing,
and we therefore acknowledge there may be information gleaned in discovery
to which we do not yet have access, the case seems fairly straightforward. 281
In response to Urban Outfitter's sale of the Navajo Panty, along with a whole
line of Navajo-labeled products adorned in vaguely Indian-looking prints, the
Navajo Nation filed a trademark infringement suit.282 The Navajo own the
trademarks to their own name, which they consistently use in the certification
of goods in commerce. 2 83 These trademarks would seemingly preempt the
uses by Urban Outfitters. In explaining their position, a tribal spokesman
cited both economic and dignitary dimensions of the tribe's objections:

For some of our Navajo or Native artisans, that's what sells their
products. Attaching the name Navajo to their item generates
income.... To the larger world, we are Navajo, and we take pride in
being Navajo. . . . We don't want our name to be associated with

anything that isn't Navajo.284

279. See supra note 183.
280. 25 U.S.C. 305a-305f (2012). See generally William J. Hapiuk, Jr., Of Kitsch and

Kachinas: A Critical Analysis of the Indian Arts and Crafts Act of 1990, 53 STAN. L. REV. 1009,
1048 (2001) (discussing legislation passed in 1935 to protect Indian arts and crafts that was later
built upon by the Indian Arts and Crafts Act of 1990).

281. Complaint for Injunctive Relief and Damages at 1-3, Navajo Nation v. Urban Outfitters,
Inc., 1:12-cv-00195 (D.N.M. filed Feb. 28, 2012) (claiming that by selling goods under the
"confusingly similar 'Navaho' and identical 'Navajo' names," Urban Outfitters had misled
customers as to the source of its products).

282. Id. at 14-19.
283. Id. at 2.
284. Stephanie Siek, Navajo Nation Sues Urban Outfitters for Alleged Trademark

Infringement, CNN: INAMERICA (Mar. 2, 2012, 4:57 PM) (second omission in original),
http://inamerica.blogs.cnn.com/2012/03/02/navajo-nation-sues-urban-outfitters-for-alleged
-trademark-infringement/ [http://perma.cc/H7F8-6EZP]; see also Jenna Sauers, Urban Outfitters
and the Navajo Nation: What Does the Law Say?, JEZEBEL (Oct. 13, 2011, 7:00 PM),
http://jezebel.com/5849637/urban-outfitters-and-the-navaj o-nation-what-does-the-law-say
[http://perma.cc/E9VD-7NSZ] (quoting Susan Scafidi, stating that "[f]rom [her] personal
perspective-Navajo is a people, not a pattern").
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This case is still developing and it would be premature to try to an-
ticipate the outcome now. The information that has been disseminated thus
far, however, lends itself to the inference that Urban Outfitters may have
violated the trademarks of the Navajo, despite the claims of Urban Outfitters
that the Navajo term has lost specific meaning in commerce and is a "generic"
term for a particular "style or design." 285 The Navajo are fighting back using
American intellectual property law, as any other trademark holder would be
able to do, to stake their claims over their own cultural identity and their
future. Notably, of course, if the Navajo prevail it will be because the tribe
has proven its case under American intellectual property law, which does not
address the dignitary harms raised by the case. For the Tribe, in addition to
the alleged trademark infringement, there are attendant harms that go along
with the use of Navajo in conjunction with panties and flasks. Comparisons
have been made to the marketing of malt liquor around Indian reservations
in recent years using the name of the esteemed Lakota leader, Crazy Horse. 286

However, the Tribe is pursuing its claims in federal court under U.S. law in
spite of the fact that federal intellectual property laws do not account for
dignitary harms-as would any other plaintiff.287

3. The Washington R-Skins.--The most high profile-and undoubtedly,
most controversial-case we discuss in this section is that of the effort by
American Indian plaintiffs to force cancellation of federal trademark regis-
tration of the Washington football team's mascot and some of its attendant
marks. This case is playing out as much in the media as it is in the courts.

In unprecedented ways, American Indians are asserting that certain
sports' mascots are harmful to Native people. Popular culture icons, poli-
ticians, and the media have increasingly gotten on board. In what is perhaps
an allegory for the entire movement, Jon Stewart devoted a segment of The
Daily Show to the R-skins controversy. 288 In the segment, four fans dressed
head-to-toe in R-skins gear described how much the team and its rituals mean
to them and the ways in which they believe the name honors American
Indians. 289 All of them said they were actually part Indian themselves, and
all claimed they were deeply misunderstood by those who would ascribe
racist motives to use of the R-skins name.290 Then, correspondent Jason

285. Felicia Fonseca, Things to Know About Navajo Nation, Urban Outfitters Dispute,
ALBUQUERQUE J. (Feb. 2, 2016, 3:40 PM), http://www.abqjournal.com/717136/news-around-the-
region/things-to-know-about-navajo-nation-urban-outfitters-dispute.html?utm
[http://perma.cc/2TFJ-F4S2]. The Tribe has also claimed violations of the IACA. Id.

286. See infra notes 441-50 and accompanying text.

287. Dignitary harms, such as those raised in the Crazy Horse malt liquor case, would most
likely be best articulated and defined by tribal law. But the jurisdictional issues prevent an
expansive reach of tribal law to off-reservation, non-Indian defendants.

288. The Redskins' Name-Catching Racism, supra note 252.
289. Id.
290. Id.
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Jones brought onto the set several American Indians, giving the fans the
ostensible opportunity to share their stated "respect" for American Indians
and explain how the mascot communicates that respect."" Instead, some of
the fans grew upset by the surprise arrival, later saying they had been am-
bushed by Indians and made to look racist. 292 The fans had thought they
would be able to give their opinions on the R-skins without rebuttal.293

Indeed, the time when people can use racial slurs for American Indians
without rebuttal appears to be ending. The strategy to end racist sports
mascots, for example, is diffuse and pervasive, including legal and nonlegal
methods. American Indians have joined the cause both as tribes and as indi-
viduals. Using social media, Indian activists have created hashtags, started
petitions, and organized marches asserting that they are "Not Your Mascot"
and that it is time to "Change the Name."294 Along with South Park and The
Daily Show, the American Indian satire group The 1491s has lampooned the
NFL, the team, its owner, and its fans for their insensitivity in continuing to
use the name. 295 Shareholder actions and divestment campaigns are now
targeted at FedEx, the owner of the stadium where the R-skins play. 296 In
politics, President Obama, Attorney General Holder, and fifty U.S. Senators
have weighed in, favoring a name change. 297

291. Id.
292. Ian Shapira, The Daily Show Springs Tense Showdown with Native Americans on Redskins

Fans, WASH. POST (Sept. 19, 2014), https://www.washingtonpost.com/local/the-daily-show
-springs-showdown-with-native-americans-on-redskins-fans/2014/09/ 19/c6c5f936-3f73-11 e4
-b03f-de718edeb92fstory.html [http://perma.cc/N9SV-RVSW]; The Redskins' Name-Catching
Racism, supra note 252.

293. Shapira, supra note 292.
294. John Woodrow Cox, In Minnesota, Thousands of Native Americans Protest Redskins'

Name, WASH. POST (Nov. 2, 2014), https://www.washingtonpost.com/local/in-minnesota-native-
americans-march-rally-to-protest-R-Skins-name/2014/ 1 /02/fc38b8d0-6299- 1 1e4-836c-
83bc4f26eb67_story.html [http://perma.cc/KP98-2PXW]; Keeler, supra note 251.

295. Ian Shapira, 'Daily Show' Airs Segment Pitting Redskins Fans Against Native Americans,
WASH. POST (Sept. 26, 2014), https://www.washingtonpost.com/local/daily-show-airs-segment-
pitting-R-Skins-fans-against-native-americans/2014/09/25/f5d082da-44e3-11 e4-b437-
la7368204804_story.html [http://perma.cc/QL53-S5TU]; see also Migizi Pensoneau, Behind the
Scenes of Our Intense Segment on the Daily Show, HUFF. POST (Nov. 30, 2014, 12:24 PM),
http://www.huffingtonpost.com/migizi-pensoneau/1491 s-daily-show_b_5907244.html
[http://perma.cc/2NEM-PVDZ] (describing the experience of a member of The 1491s working on
the Daily Show segment and interacting with R-skins fans at a football game while wearing shirts
making fun of the team's name).

296. E.g., William Nikolakis et al., Who Pays Attention to Indigenous Peoples in Sustainable
Development and Why? Evidence from Socially Responsible Investment Mutual Funds in North
America, 27 ORG. & ENV'T 368, 379 n.4 (2014) (identifying several mutual funds that have initiated
shareholder actions against FedEx to protest their sponsorship of the Washington R-skins); Mark
Holan, What Oneida Tribe of Wisconsin, FedEx Share in Common, WASH. BUS. J. (June 24, 2014,
5:13 PM), http://www.bizjoumals.com/washington/blog/2014/06/what-oneida-tribe-of-wisconsin-
fedex-share-in.html?page=all [http://perma.cc/UWQ2-BE4C] (naming another investment fund
that has initiated a shareholder action against FedEx).

297. Cindy Boren, Senators Urge NFL to Act on Redskins' Name, Citing NBA Action with
Donald Sterling (Updated), WASH. POST (May 22, 2014), https://www.washingtonpost.com/news/
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Though public attention is only recently focused on the controversy over
the name, the fight to change it began decades ago. Suzan Harjo is a
Cheyenne tribal member and was recently awarded the Presidential Medal of
Freedom for her work on American Indian religious and cultural freedoms.298

In her long career, she has been a radio host, advocated for the return of tribal
lands, and directed the National Congress of American Indians. 299 Forty
years ago, she was a young woman who moved to D.C. and attended a
Washington R-skins football game. As the New York Times recently re-
ported, "Fans sitting nearby, apparently amused that American Indians were
in their midst, pawed their hair and poked them, 'not in an unfriendly way,
but in a scary way."' 300 Harjo became the lead plaintiff in an early action to
cancel the team's trademarks as disparaging under the Lanham Act.30 1 In
Harjo v. Pro-Football,302 the Trademark Trial and Appeal Board (TTAB)

ruled that the marks were disparaging racial designations for American
Indians, 303 but reviewing courts reversed on grounds that the plaintiffs had
waited too long to assert their claims. 30 4 Undeterred, Harjo reached out to
the next generation of Indian leaders, recruiting Amanda Blackhorse and
others who had more recently reached the age of majority so that their claims
would not be barred by laches.305 As other leaders have acknowledged, Harjo
"led this fight early" and contemporary activists "stand on her shoulders." 306

During this long struggle over the name, efforts were made to educate
and explain the racially discriminatory roots of the name. An article pub-
lished in Esquire magazine detailed the development of the name, noting that
during the bloodiest periods of colonization, states actually placed a bounty
on the scalps of Native Americans, inducing settlers and citizens to kill them

early-lead/wp/2014/05/22/senators-urge-nfl-to-act-on-R-Skins-name-citing-nba-action-with
-donald-sterling/ [http://perma.cc/58ZF-ET92]; Dan Steinberg, Eric Holder Says Redskins Should
Change Their Name, WASH. POST (July 14, 2014), https://www.washingtonpost.com/news/dc-
sports-bog/wp/2014/07/14/eric-holder-says-R-Skins-should-change-their-name/ [http://perma.cc/
VA3P-Z7TF]; Theresa Vargas & Annys Shin, President Obama Says I'd Think About Changing'
Name of Redskins, WASH. POST (Oct. 5, 2013), https://www.washingtonpost.com/local/president-
obama-says-id-think-about-changing-name-of-washington-R-Skins/2013/10/05/e170b914-2b70-
11 e3-8ade-al f23cdal35estory.html [http://perma.cc/P5BS-7BNA].

298. Suzan Shown Harjo Receives Presidential Medal of Freedom in White House Ceremony,
INDIAN COUNTRY TODAY MEDIA NETWORK (Nov. 24, 2014),
http://indiancountrytodaymedianetwork.com/2014/11 /24/suzan-shown-harjo-receives-presidential-
medal-freedom-white-house-ceremony-157992 [http://perma.cc/2JBE-NTN6].

299. Belson, supra note 5.

300. Id.
301. Harjo v. Pro-Football, Inc., 50 U.S.P.Q.2d (BNA) 1705 (T.T.A.B. 1999), rev'd, 567 F.

Supp. 2d 46, 62 (D.D.C. 2008), aff'd, 565 F.3d 880, 881 (D.C. Cir. 2009).

302. 50 U.S.P.Q.2d (BNA) 1705 (T.T.A.B. 1999).
303. Id. at 1749.
304. Pro-Football, Inc. v. Harjo, 565 F.3d at 885-86.

305. Brady, New Generation, supra note 5.

306. Belson, supra note 5 (quoting Ray Halbritter, a representative of the Oneida Indian
Nation).



2016] Owning Red 907

and bring in their hides for a payment.307 By reducing Indians to their
ostensible color and the very skin that covered their bodies, the term facili-
tated dehumanization, racialized dispossession and discrimination-tactics
that colonizers have long used to dispossess the colonized. 308 With this
history exposed, artists, writers, and cartoonists alike pointed out that few
other minority groups remain caricatured and denigrated in the way that
American Indians are by the R-skins, by the Cleveland Indians' Chief
Wahoo, or by countless others across the country.309

American Indian tribes also began to put their resources behind efforts
to educate and to advocate for the name change. The Oneida Indian Nation
of New York and the Yocha Dehe Wintun Nation of California have invested
substantial funds, raised through economic development activities, in the
campaign.3 1 0 During the 2014 NBA finals, Yocha Dehe paid for a short film,
entitled Proud to Be, that ran in seven major cities during halftime. 31'
Aesthetically appealing and deeply intoned, the ad showed sixty seconds of
Native American people, in each instance "proud to be" strong, brave, or
resilient; Hopi, Navajo, or Cherokee; an athlete, lawyer, or mother, but never
a "Redskin."312 For its part, the Oneida Nation has worked with the National
Congress of American Indians on high-level outreach to National Football
League players.3 13

307. Holmes, supra note 4.
308. See WILLIAMS, supra note 16, at 116-17 ("[T]he language of racism organized around ...

stereotyped differences will invariably be relied upon to justify any differential treatment between
colonizer and colonized groups."). For another famous formulation, see SAID, supra note 33, at 70
(describing that "[t]he European encounter with the Orient . .. turned Islam into the very epitome
of an outsider against which the whole of European civilization . . . was founded"). For further
discussions of the interplay between race and colonization, see Rolnick, supra note 23, at 1026-27,
which raises the significance of race in understanding historical politics; and Berger, supra note 23,
at 600-01, which discusses the colonization of both Africans and Indians and highlights the role of
racial domination in the process.

309. E.g., Thorn Little Moon, Untitled Cartoon (1995), reprinted in Kristan Korns, Indian
Mascot Debate Hits Home with Warriors, Two RIVERS TRIB. (Sept. 26, 2012), http://www
.tworiverstribune.com/2012/09/indian-mascot-debate-hits-home-with-warriors/
[http://perma.cc/KQ4Y-2N55].

310. Theresa Vargas, Anti-Redskins Ad Airing During NBA Finals, WASH. POST (June 10,
2014), https://www.washingtonpost.com/local/anti-redskins-ad-to-air-during-nba-finals/2014/06/
10/9808a964-f058-11e3-bf76-447a5df64 11f story.html [http://perma.cc/8uBB-JNEA].

311. Id.
312. National Congress of American Indians, Proud to Be, YOUTUBE (Jan. 27, 2014),

http://www.youtube.com/watch?v=mR-tbOxlhvE [http://perma.cc/D2N8-KLBU].
313. See Vargas, supra note 310 (noting the Oneida Indian Nation "has been among the more

vocal groups calling for a name change" and was "behind a recent letter that contained more than
75 signatures from Native American, religious and civil rights organizations and was sent to NFL
players, asking them to stand up against a name that 'does not honor people of color"').
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These tribes were not always economically or politically empowered.
The Yocha Dehe tribe, like many tribes in Northern California, experienced
genocide during the gold rush of the 1850s. 314 They went "nearly extinct,"
and the survivors were forcibly removed from their aboriginal lands and
suffered severe poverty for decades. 315 Only in the 1980s was the tribe
restored to a small land base and able to initiate economic development.31

The Oneida Nation fought in the Revolutionary War on the side of the
colonists, signed treaties with George Washington, and subsequently lost all
of its land (save for thirty-two acres) to illegal purchases by the state of New
York. 317 Circumstances were so dire in the 1970s that the tribe could not take
care of its members in many respects. 318 In the 1980s and 1990s, the Oneida
Nation brought a series of legal claims and initiated economic development
to begin to redress the Nation's very severe losses. 319

Why do these tribes, recovering from the worst of conquest and
colonization, 320 now spend their precious resources to fight the R-skins? 32 1

Because, as Yocha Dehe leader Marshall McKay tells it, tribal members
continue to face discrimination based on perceptions of Indian race and cul-
ture.322 They cannot thrive in school, at work, or in public places when they

314. History, YOCHA DEHE WINTUN NATION, http://www.yochadehe.org/heritage/history
[http://perma.cc/UGU3-TVKE].

315. Id.
316. Id.

317. William Sawyer, The Oneida Nation in the American Revolution, NAT'L PARK SERV.,
http://www.nps.gov/fost/learn/historyculture/the-oneida-nation-in-the-american-revolution.htm
[http://perma.cc/6QZW-AK82]. For a legal account of the challenges of the Oneida to regain
sovereignty and property, see City of Sherrill v. Oneida Indian Nation of N. Y., 544 U.S. 197, 207-
14 (2005), which held that the Oneida Nation could not re-assert jurisdiction over former reservation
lands, because the "embers of sovereignty .. . long ago grew cold". Additionally, the administrative
process that was meant to provide relief has been strictly limited. See Carcieri v. Salazar, 555 U.S.
379, 381-83 (2009) (curbing federal authority to take land into trust for tribes to only tribes that
were under federal jurisdiction in 1934).

318. Ray Halbritter & Steven Paul McSloy, Empowerment or Dependence? The Practical
Value and Meaning of Native American Sovereignty, 26 N.Y.U. J. INT'L L. & POL. 531, 560 (1994).

319. See Cty. of Oneida v. Oneida Indian Nation, 470 U.S. 226, 253 (1985) (affirming a finding
of liability for and illegal purchase and subsequent occupation of the tribe's land); Oneida Indian
Nation v. Cty. of Oneida, 414 U.S. 661, 666-67 (1974) (reversing a lower court decision which
denied federal jurisdition to the tribe in a posessory action for land); Halbritter & McSloy, supra
note 318, at 560, 564-66 (explaining the shift towards tribal self-empowerment through education
and economic development).

320. Carpenter & Halbritter, supra note 203, at 321-27 (describing the emergence of Oneida
Indian Nation as a key employer in central New York and as a strong voice for tribal cultural, social,
and political empowerment).

321. See, e.g., Ariel Sabar, The Anti-Redskin, ATLANTIC (Oct. 2015), http://www.theatlantic
.com/magazine/archive/2015/10/the-anti-redskin/403213/ [http://perma.cc/4QZN-MEU8] (de-
scribing some of the resources spent by the Oneida Nation, in particular).

322. See Yocha Dehe Wintun Nation, Yocha Dehe Tribal Leaders Speak Out for Change the
Mascot, YOuTUBE (June 6, 2014), https://www.youtube.com/watch?v=wSX8XktA43Q [http://
perma.cc/HX25-X564] (explaining the need to confront racism against Native Americans).
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are called racial epithets, denied jobs, or physically assaulted. 323 Tribal
leaders believe that perceptions of Indian status have even contributed to the
denial of basic public services like fire and police to reservation residents.3 24

While no one wants to be perceived as the culture police, tribal leaders and
members alike argue that these harms must be addressed, as much through
education and awareness as through the law.325 The movement to end the use
of offensive Indian sports mascots is, from this perspective, part of the larger
movement for tribal self-determination in all arenas of life. 326 Indeed, Oneida
Nation representative Ray Halbritter, who has been described as having
initiated the Change the Mascot campaign in 2013, cites the need to end the
dehumanizing use of the R-skins term as critical to disrupting the cycles of
"poverty, alcoholism, and suicide" that plague Indian people. 327 Using the
proceeds from casinos and other successful economic development ventures,
Halbritter's strategy seeks to challenge the R-skins term in forums ranging
from local high schools to army bases to Walmart. 328  He believes that
"[c]hange will come . .. 'not because of the benevolence of a team owner,
but because a critical mass of Americans will no longer tolerate, patronize,
and cheer on bigotry."'

329

Despite this momentum towards change, there is undoubtedly vocal
opposition. Scholars have argued that in the sports context, playing Indian is
so much a part of American life that Indians and Indian imagery now actually
belong to white America. 33 0 As the Washington team likes to point out, not
all American Indians find the R-skins and other Indian sports mascots offen-

323. See, e.g., ERIK STEGMAN & VICTORIA PHILLIPS, CTR. FOR AM. PROGRESS, MISSING THE
POINT: THE REAL IMPACT OF NATIVE MASCOTS AND TEAM NAMES ON AMERICAN INDIAN AND
ALASKA NATIVE YOUTH 1-8 (2014) (finding that racist names and mascots harm the self-esteem
of Native American youths); Sarah Beccio, Racism Hurts Native Americans Too, HUFFINGTON
POST (Sept. 12, 2014, 3:03 PM), http://www.huffingtonpost.com/sarah-beccio/racism-hurts-native-
ameri_b_5812452.html [http://perma.cc/L6XD-ZYWQ] (describing how racism and denigrating
epithets negatively impact Native Americans, especially Native American youths).

324. Sabar, supra note 321 (recounting, as part of his inspiration for his involvement in the
mascot movement, Oneida Indian Nation leader Ray Halbritter's story of how his aunt and uncle
died in a reservation fire when the local fire department reported to have orders not to enter the
reservation and instead allowed tribal members to suffer and burn to death).

325. See NAT'L CONG. OF AM. INDIANS, ENDING THE LEGACY OF RACISM IN SPORTS & THE
ERA OF HARMFUL "INDIAN" SPORTS MASCOTS 6 (2013) (highlighting that "ongoing education and
advocacy" is a key to removing harmful terminology in sports and has successfully led two-thirds
of "Indian" references in sports to be eliminated).

326. Sabar, supra note 321.
327. Id.
328. Id.
329. Id.
330. Naomi Mezey, The Paradoxes of Cultural Property, 107 COLUM. L. REV. 2004, 2005

(2007); cf Christine Haight Farley, Registering Offense: The Prohibition of Slurs as Trademarks 6
(Wash. Coll. of Law Research Paper, No. 2014-28, 2014), http://papers.ssm.com/sol3/papers
.cfm?abstract_id=2443423 [http://perma.cc/FSG9-UYVA] (stating that "harm occurs when
someone's cultural identity is literally, and legally, owned by another entity" and "[b]y
trademarking a racial referent, the message is that the referent is owned").
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sive.]3 Some Indian high schools located on reservations play under these
names.33 1 Others argue that the time and resources devoted to the antimascot
campaign could be better spent, and still others seem genuinely not to object
to the R-skins, Chief Wahoo, or other prominent depictions. 333 For some
people, such mascots are at least a minimal reminder to the dominant society
that Indians have not disappeared, that Indians are still here.334 These are
opinions that the American Indian community is working out in emails and
on Facebook pages, in conversations among tribal and urban community
members alike-as they work on the project of healing nations and reartic-
ulating identities.

The Washington team is not giving up. Owner Dan Snyder continually
reiterates that he will not willingly change the name, and he has waged his
own battle by relying particularly on the economic resources of the team to

try to influence sympathetic Indians in underresourced communities. Pro-
Football, for example, donated the funds to build a playground on the
Chippewa Cree Reservation in Montana3 35 and worked with the Zuni Tribe
to offer prizes to Zuni artists willing to incorporate the mascot into their art
works. 336 Dan Snyder personally offered box-seat tickets to the outgoing

331. Christian Dennie, Native American Mascots and Team Names: Throw Away the Key; The
Lanham Act is Locked for Future Trademark Challenges, 15 SETON HALL J. SPORTS & ENT. L. 197,
212 (2005) ("One survey, taken of 425 Native American tribal leaders concerning the Washington
Redskins' use of the term 'redskin,' found 72.24% of the leaders were opposed to the use of the
term. In contrast, another survey conducted by Sports Illustrated found 83% of Native Americans
who do not live on reservations approved of the use of Native American mascots and team names.
In addition, 67% of Native Americans polled who live on reservations approved of the use of Native
American mascots and team names, while only 32% were opposed."); see also Katyal, supra note
2, at 1604 n.6 (noting that in earlier cancellation actions against Pro-Football, the courts struggled
with survey data and that there are difficulties with the empirical work in this area).

332. Ian Shapira, In Arizona, a Navajo High School Emerges as a Defender of the Washington
Redskins, WASH. PoST (Oct. 26, 2014), https://www.washingtonpost.com/local/in-arizona-a-navajo
-high-school-emerges-as-a-defender-of-the-washington-R-Skins/2014/10/26/
dcfc773a-592b-l1e4-8264-deed989ae9a2_story.html [http://perma.cc/YDY7-CEAY] (referring to
the Red Mesa R-skins).

333. E.g., id. (quoting a Red Mesa man as saying, "We have far more important issues to expend
our energy on .... A lot of the buildings here are from the 1970s. Our grandson doesn't even have
a biology teacher. Tell [Washington R-skins owner Dan] Snyder we want a wellness center.").

334. See Theresa Vargas & Liz Clarke, Redskins Owner Dan Snyder Makes Visits to Indian
Country Amid Name-Change Pressure, WASH. POST (Dec. 21, 2013), https://www.washingtonpost
.com/local/redskins-owner-dan-snyder-makes-visits-to-indian-country-amid-name-change-
pressure/2013/12/21/5f939266-6777-11e3-a0b9-249bbb34602cstory.html [http://perma.cc/EJ4X-
EYZV] (quoting an email from a man descended from the Cherokee tribe as saying, "I love having
the Redskins name on a team with such pride. We have been forgotten in so many other ways").

335. Erik Brady, Montana Indian Tribe Happy to Take Redskins ' Money, USA TODAY (July 31,
2014, 4:26 PM), http://www.usatoday.com/story/sports/nfl/2014/07/31/washington-R-Skins
-original-americans-foundation-indian-tribes/13422205/ [http://perma.cc/A9EN-2TCL].

336. Redskins Want Native-Made Redskins Art. No Drunk Artists, Please, INDIAN COUNTRY
TODAY MEDIA NETWORK (Aug. 8, 2014), http://indiancountrytodaymedianetwork.com/2014/08/
08/redskins-want-native-made-redskins-art-no-drunk-artists-please-156312
[http://perma.cc/HD2C-2Y69].
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President of the Navajo Nation, much to the embarrassment of many Navajo
Nation members, particularly when the tribe has protested the name.337

Snyder announced the formation of its "Original Americans Foundation" to
"to provide resources that offer genuine opportunities for Tribal com-
munities." 338 In each of these instances, Snyder and Pro-Football are offering
what seem to be tokens-gifts of tens or even hundreds of thousands dollars
here and there-to shore up their claims that American Indians support the
name. 339 All of this occurred as the team filed in federal court to challenge
the TTAB's decision to cancel the marks.340

In July 2015, a federal court upheld the TTAB's cancellation of the
Washington R-skins trademarks on the grounds that the marks "'may
disparage' a substantial composite of Native Americans and bring them into
contempt or disrepute" pursuant to the Lanham Act.341 The Court drew on
"(1) dictionary evidence, (2) literary, scholarly, and media references, and
(3) statements of individuals and groups in the referenced group" to conclude
that "the Redskins Marks consisted of matter that 'may disparage' a substan-
tial composite of Native Americans during the relevant time period (1967,
1974, 1978, and 1990)."342 In all three categories, the court determined that
the evidence weighed in favor of a finding of disparagement under the Act. 343

Moreover, the court rejected arguments by Pro-Football that the Lanham Act
was unconstitutional on either Fifth Amendment or First Amendment
grounds. 344

Distinguishing between the registration of the marks-at issue in the
case-and the marks themselves, the court found that the registration was not
"property" within the meaning of the Fifth Amendment. 345 On the First
Amendment issue, the court again clarified that the dispute was over
trademark registration; accordingly, regardless of the court's decision about
registration, the marks could continue to be used in commerce and may still
maintain common law trademark protection.346 Additionally, the court deter-

337. Sarah Larimer, Navajo Nation President Says He Talked Business with Dan Snyder at
Redskins Game, WASH. POST (Oct. 14, 2014), https://www.washingtonpost.com/news/dc-sports-
bog/wp/2014/10/14/navajo-nation-president-says-he-talked-business-with-dan-snyder-at-redskins-
game/ [http://perma.cc/XTL3-5E78].

338. Mission Statement, WASH. REDSKINS ORIGINAL AMERICANS FOUND., http://www
.washingtonredskinsoriginalamericansfoundation.org/ [http://perma.cc/NLD9-SP2Y].

339. Open letter from Daniel M. Snyder, Owner and Chairman of the Board, Washington
Redskins (Mar. 24, 2014), http://files.redskins.com/pdf/Letter-from-Dan-Snyder-032414.pdf
[http://perma.cc/Z7CL-HQH5].

340. Complaint at 35, Pro-Football, Inc. v. Blackhorse, 112 F. Supp. 3d 439 (2015) (No. 1:14-
CV-01043) (showing that the complaint was filed in August of 2014).

341. Blackhorse, 112 F. Supp. 3d at 447.
342. Id. at 467.
343. Id. at 485.
344. Id. at 448, 455, 464.
345. Id. at 464.
346. Id. at 453-54.
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mined that the cancellation of the registration of the marks was government
speech-not private speech-to which the First Amendment does not
apply. 34 7

This decision interpreting the Lanham Act builds on a relevant, and
somewhat conflicted, body of jurisprudence around trademark registration.
In addition to prohibiting trademarks that are disparaging, the Lanham Act
also prohibits registration of trademarks that are "immoral, deceptive, or
scandalous." 348 In recent instances, slurs like the "n-word" and others have
been denied registration, 349 though the jurisprudence remains mixed when it
comes to other terms and images relating to subordinated groups. 350 Scholars
examining these cases highlight the nuanced role that intellectual property
law, and trademark in particular, play in regulating market and expressive
concerns.35 1 Some scholars have suggested that trademark law may not go

far enough to address the discrimination experienced by minority groups in
cases like the R-skins,3 52 while still others have characterized the cancellation
of the racially disparaging marks as an impermissible limitation on speech.353

347. Id. at 457; see also Walker v. Tex. Div., Sons of Confederate Veterans, 135 S. Ct. 2239,
2253 (2015) (holding that the state, as a matter of government speech, could reject specialty license
plates depicting the Confederate Flag).

348. 15 U.S.C. 1052(a) (2012).

349. NIGGA, U.S. Trademark Application Serial No. 76/623949 (filed Dec. 10, 2004), Office
Action Outgoing, July 24, 2005, http://tsdr.uspto.gov/documentviewer?caseId=sn76623949&docld
=OOA20050724190913#doclndex=3&page=1 [http://perma.cc/BS74-PJT6]; see also Katyal,
supra note 2, at 1630-38 (reviewing the U.S. Patent and Trademark Office's (USPTO's) treatment
of marks that appear to represent or invoke racial and sexual minorities).

350. See, e.g., Todd Anten, Note, Self-Disparaging Trademarks and Social Change: Factoring
the Reappropriation of Slurs into Section 2(a) of the Lanham Act, 106 COLUM. L. REV. 388, 419-
21 (2006) (discussing inconsistent judgments as to whether particular terms are disparaging).

351. See Katyal, supra note 2, at 1606 (noting that because of their "expressive and economic
dimensions," trademarks "can operate as devices of owned property, and at other times, they can
also operate as devices of expression and culture"); Farley, supra note 330, at 1 ("Limited as it may
be, the refusal of the U.S. Trademark and Patent Office [sic] . . . to grant federal registration to
offensive marks plays some role in protecting the public from racist or otherwise highly offensive
trademarks. The USPTO does so even though such actions may appear to some as a form of
censorship and even though such determinations may embroil the office and courts in differing
standards of cultural sensitivity.").

352. See Farley, supra note 330, at 18 ("[I]f minority groups are injured by the use of
trademark . .. and the only remedy provided by trademark law is cancellation of the registration of
the trademark, then the effort and expense of challenging the trademark may have been wasted.").

353. In an interesting turn of events, the American Civil Liberties Union has entered the fray in
the Pro-Football case, submitting an amicus brief that argues even if the contested marks are racially
disparaging, the government cancellation would violate a bedrock principle of the First Amendment
by prohibiting "viewpoint discrimination." Eugene Volokh, ACLU Argues that Cancellation of
Redskins Trademark Violates the First Amendment, WASH. POST: VOLOKH CONSPIRACY (Mar. 6,
2015), https://www.washingtonpost.com/news/volokh-conspiracy/wp/2015/03/06/aclu-argues-that
-cancellation-of-redskins-trademark-violates-the-first-amendment/ [http://perma.cc/L68N-YZBG].
The United States has filed to intervene for the purpose of defending the constitutionality of the
Lanham Act's disparagement clause. Notice of Intervention by the United States of America to
Defend the Constitutionality of a Federal Statute at 1, Pro-Football, Inc. v. Blackhorse, 112 F. Supp.
3d 439 (E.D. Va. 2015).
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The battle over the trademarks is unlikely to end any time soon, as the
case is now on appeal to the Fourth Circuit.354 Among many arguments put
forth, Pro-Football has challenged the constitutionality of 2(a) of the
Lanham Act on First Amendment grounds. Though this argument failed in
the lower court, Pro-Football now has additional support for this claim after
the Federal Circuit found 2(a) violated the First Amendment in the recent
case of In re Tam.355 A number of scholars and others are developing free
speech arguments to further challenge the Act.356 We concede that, at this
stage, it is impossible to predict the outcome of the litigation over 2(a).

Setting the constitutionality of 2(a) aside, however, we see a clear
avenue for redress as to the question of disparagement under the statute.
Given the remarkable history of the term itself and its use as a racial epithet
against Indian people, in our view, a finding that the mark is disparaging is
squarely within precedent and current interpretation of the law.357 In this
way, the R-skins case-much like the disputes over the Navajo Nation
trademarks and the Hopi Katsinam-is a case that can and should be
remedied by law. The doctrinal lever that must be exercised in order to
prevent harmful cultural appropriation is available, applicable, and relatively
straightforward.

Even if the courts continue to uphold the cancellation of trademark
registration for the marks, the Washington team will still be able to use

354. Notice of Appeal, Pro-Football, Inc. v. Blackhorse, 112 F. Supp. 3d 439 (E.D. Va. 2015)
(No. 1:14-CV-01043).

355. 808 F.3d 1321, 1328 (Fed. Cir. 2015).
356. The First Amendment arguments around the viability of the Lanham Act's 2(a) are in

flux and evolving quickly. It is beyond the scope of this Article to assess the constitutionality of
the statute under the First Amendment. For more on this subject, see Volokh, supra note 6, at 17-
18, which discusses the Washington R-skins specifically within the context of the hostile-
environment doctrine as it relates to First Amendment claims; Jeffrey Lefstin, Note, Does the First
Amendment Bar Cancellation of Redskins?, 52 STAN. L. REV. 665, 677-79 (2000), which suggests
that because the denial of registration for scandalous and disparaging marks reduces the financial
value of the marks, First Amendment scrutiny should be applied to 2(a) to protect forms of
expression that may be discouraged by financial disincentives; and Eugene Volokh, The Redskins
and the Slants: How an Asian American Band Name Case May Affect the Redskins Trademark,
WASH. POST: VOLOKH CONSPIRACY (July 8, 2015) [hereinafter Volokh, The Redskins and the
Slants], https://www.washingtonpost.com/news/volokh-conspiracy/wp/2015/07/08/the-redskins
-and-the-slants-how-an-asian-american-band-name-case-may-affect-the-redskins-trademark/
[http://perma.cc/U9FF-NS6S], which describes recent disparagement cases and their implications
for the R-skins case.

357. Contra Brief of Amici Curiae American Civil Liberties Union, supra note 206, at 4 (argu-
ing that the Lanham Act's denial of proposed trademarks as scandalous, immoral, or disparaging
constitutes impermissible viewpoint discrimination).
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them.358 A "win" for the American Indian plaintiffs presents merely a com-
promise solution, but one that would, at least in some potentially significant
ways, mitigate the extent to which the mark could be used to silence,
intimidate, and oppress Indian people.

C. Indian Cultural Appropriation and the Limits of the Law

1. Of Headdresses, Designs, and Dances.-In a recently published
conversation in the New York Times's debate series, commentators from
various perspectives dialogued around questions of cultural appropriation.35 9

Scholar Adrienne Keene, a citizen of the Cherokee Nation and author of the
blog Native Appropriations,360 attempted to address questions around the
appropriation of Indian intangibles, including designs and headdresses.
Acknowledging the historical and racial dimensions of cultural appropriation
in the Indian context, 36 1 she first cited to the lawful suppression of Indian
religions, assimilationist policies, and other acts of (legal) violence against
Native peoples to situate her response about contemporary instances.362 In
regard to non-Indians wearing headdresses, Keene explained:

[F]or the communities that wear these headdresses, they represent
respect, power and responsibility. The headdress has to be earned,
gifted to a leader in whom the community has placed their trust. When
it becomes a cheap commodity anyone can buy and wear to a party,
that meaning is erased and disrespected, and native peoples are
reminded that our cultures are still seen as something of the past, as
unimportant in contemporary society, and unworthy of respect.363

Even given this baseline presumption about the harm caused to Native com-
munities by cultural appropriation-an "insidious, harmful act that reinforces
existing systems of power"-Keene nevertheless conceded that non-Native

358. Blackhorse, 112 F. Supp. 3d at 464. But see In re Tam, 808 F.3d at 1340-41 (noting the
potential limitations in using terms or phrases at all once federal trademark protection has been
denied).

359. Whose Culture Is It, Anyhow?, supra note 16.
360. NATIVE APPROPRIATIONS, supra note 254.

361. Adrienne Keene, Opinion, The Benefits of Cultural 'Sharing' are Usually One-Sided, N.Y.
TIMES (Aug. 4, 2015, 7:53 AM), http://www.nytimes.com/roomfordebate/2015/08/04/whose
-culture-is-it-anyhow/the-benefits-of-cultural-sharing-are-usually-one-sided
[http://perma.cc/8GAQ-F5YF].

362. Id.
363. Id.
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designers should be allowed to incorporate Native iconography and imagery
into their work.364 Instead of an outright prohibition on such uses, she called
for "collaboration," "partnership," "equal power," and "respect." 365

Keene's commentary highlights several themes that are deeply
embedded in debates over cultural appropriation today, particularly in the in-
digenous context: racism, historical injustices, inequality, power imbalances,
and the importance of context, to name a few. To explain Native peoples'
discomfort with non-Indians wearing headdresses, for example, it is neces-
sary to go back to the indigenous perspective and evaluate what the headdress
means specifically to the various tribes, Crow and Lakota to name two, that
make and use them. Without such context, it's impossible for non-Indians in
contemporary settings to grasp the offense and harm that indigenous people
feel when sacred objects and imagery are co-opted, commercialized, and
commodified for non-Indians' benefit.

At the same time, in our experience in the field and in the academy,
Keene's view is emblematic of the commonly held view of Native peoples
that such representations should not be banned by federal law. 366 For one
thing, both because of constitutional limitations and practical ones, federal
law cannot, and likely should not, intervene to prevent all cases of Indian
appropriation.36 But beyond this, many contemporary Indian people seek,
above all, respect and understanding rather than restrictive legal action.
Discourse around these issues almost always focuses on the larger problems
of a lack of education and exposure to Native people and to Indian country-
evidenced, for example, by common Indian stereotypes of pan-Indian noble
warriors or vicious savages. 368 Rather than insist on legal reform, Indian
people desire to be gauged by respect and consideration for others.

364. Id.
365. Id.
366. For purposes of this piece, we cabin off tribal law, which is free to evolve and deal with

questions of Indian appropriation as it wishes, to the extent the tribes are able to assert civil
jurisdiction over offenders. Angela R. Riley, "Straight Stealing" Towards an Indigenous System
of Cultural Property Protection, 80 WASH. L. REV. 69, 91, 118 (2005).

367. See supra note 356 and accompanying text (discussing the potential constitutional limits
around laws that overly restrict free expression). But see Riley, supra note 30, at 177-78 (suggesting
that a "group rights model of ownership of intangible property" would be "firmly rooted in the trust
responsibility of federal Indian law, and [would be] constitutionally authorized via the Indian
Commerce Clause").

368. Hollywood has done much to further such views. KILPATRICK, supra note 140, at 79-82
(criticizing A Man Called Horse, a film "almost comically unaware" of itself, that supposedly
depicts members of a Lakota tribe, but the people's "hairstyles range from Assiniboin through Nez
Perc to Comanche, [their] tipi design is Crow, and [their] Sun Dance ceremony . .. [is] Mandan");
id. at 124-30 (explaining that even though Dances With Wolves makes a "serious attempt" to treat
"American Indians as fully realized human beings," the contrast between the Lakotas as "intelligent,
happy, loving people" and the Pawnees as "vicious killers" reinforces old, cliched depictions of the
"noble savage/bloodthirsty savage stereotypes"); see also FITZGERALD, supra note 154, at xxii
("American Indian stereotypes are 'part and parcel' of what Ward Churchill calls 'colonizer
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Moreover, Native people are also artists, artisans, comedians, actors,
playwrights, and theorists, respectively, all of whom desire freedom them-
selves to speak, to criticize, and to entertain. For example, The 1491s (the
group that appeared on The Daily Show in critique of the Washington team)
use their satirical work to critique structural and institutional racism against
Native people by parodying the dominant culture's concept of them. In one
popular YouTube video, I'm an Indian, Too, 1491 s member Ryan Red Corn
appears without a shirt and in a headdress. 369 The lyrics and visuals make the
point that Americans are fascinated with playing Indian and use specific
tropes and iconography in order for non-Indians to claim Indianness. 370

Though the entire production is a critique of the dominant culture, the use of
the headdress in this way may nevertheless also be seen as shocking,
disrespectful, or inappropriate to some Indian people. It is not difficult to see
that federal laws that completely prohibited the use of headdresses outside of
specific tribal contexts (which would, also problematically, have to be
defined by each tribe) could unduly inhibit the ability of even Native people
to critique the dominant culture (or even their own cultures, for that matter).

Similar problems arise in the fashion industry and with Native-inspired
design features. The Crow fashion designer Bethany Yellowtail, for exam-
ple, has promoted her work as seeking to "embrace[] authentic, indigenous
design." 3 71 In the media, her creations have been contrasted with those of
non-Indians who use Indian design features in their work, decontextualized
from meaning; some have actually copied Yellowtail's own designs without
attribution.372 Yellowtail herself draws inspiration from multiple places,
including photos of her ancestors when they began to mix traditional Crow
regalia with European design. Indeed, as an artist in an industry that relies
on inspiration and creativity, Yellowtail states: "For me, my mission is not
about trying to combat cultural appropriation."373 Instead she says "I simply
want to carve out a space where an authentic voice and an authentic

discourse,' used by dominant groups to denigrate other peoples, justifying their subjugation and the
seizing of their resources.").

369. thel491s, I'm an Indian Too - The 1491s, YOUTUBE (Sept. 21, 2012), https://www
.youtube.com/watch?v=9BHvpWP2V9Y [http://perma.cc/JUQ7-HTLM].

370. Id.
371. About, B.YELLOWTAIL, http://www.byellowtail.com/our-story/ [http://perma.cc/

AMS6-996N].
372. See Bethany Yellowtail 'Gutted' by Crow Design on Dress at New York Fashion Week,

INDIAN COUNTRY TODAY MEDIA NETWORK (Feb. 20, 2015),
http://indiancountrytodaymedianetwork.com/2015/02/20/bethany-yellowtail-gutted-crow-design-
dress-new-york-fashion-week-159319 [http://perma.cc/8WTY-GCA7] (describing Yellowtail's
response to seeing another designer's dress that strongly resembled her own design). Copying is a
common practice in the fashion industry. KAL RAUSTIALA & CHRISTOPHER SPRIGMAN, THE
KNOCKOFF ECONOMY: HOW IMITATION SPARKS INNOVATION 21 (2012).

373. Madelyn Chung, Bethany Yellowtail Is Redefining Native American Fashion in a
Beautifilly Authentic Way, HUFFPOST STYLE (May 14, 2015, 5:37 PM), http://www.huffingtonpost
.ca/2015/05/14/bethany-yellowtail-fashion_n_7275208.html [http://perma.cc/2YLE-F2G2].
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representation of Native America exists and thrives. If that means we're
combating cultural appropriation while just being true to ourselves, then
that's a bonus." 374 As Yellowtail's work with the designs of her own Crow
and Cheyenne ancestors suggests, overly restrictive federal laws against
appropriation could inhibit the freedom to innovate, manipulate, and modify
ancient traditions even by Native people.

The problem of indigenous creations not fitting neatly into intellectual
property regimes has been exhaustively documented in scholarly literature as
well as in popular culture. 375 Though Native people attempt to explain the
harm done to them (and to the world) through such actions, it is difficult for
tribal members to convey the distortion of religion, the feeling of the
"erasure" of identity, and the ahistorical stereotyping it produces, particularly
in the language of Western law. Similar themes emerge in instances of non-
Indian self-help gurus that operate for-profit sweat lodges to give tourists an
"Indian religious" experience, 376 or bikini-clad Victoria's Secret models that
walk the catwalk in Indian headdresses. 377

In our experience, while Native people oftentimes feel harmed and
wronged by such acts of appropriation, calls to action are primarily not for
laws, but for understanding and education. This may feel like an anticlimac-
tic resolution to a complicated issue, but it leads to several conclusions. First,
Native people want understanding, respect, and equality in American society,
which may not be possible through the dictates of law but should be a focus
of education and media. Moreover, as discussed more fully below, tribal law
has a powerful role to play here. In tribal communities, people generally
know which uses of designs and emblems are permitted by custom and
practice, and which are not. They learn how to ask for permission and how
to handle sacred material and expressions. Because of limited jurisdictional
reach, tribal law cannot go as far as necessary to prevent actions by non-
Indians, but tribal members remain attentive to tribal law and to the demands
and desires of their own communities.

For another example on the limits of the law and potential for education,
consider the example of the Koshare Indian Museum and Boy Scout Troop
232, in La Junta, Colorado, which for generations have taught non-Indian
children "Koshare Indian Dances." 378 These dances were copied decades ago

374. Id.
375. See, e.g., sources cited supra notes 29-33.
376. See Marc Lacey, New Age Guru Guilty in Sweat Lodge Deaths, N.Y. TIMES (June 22,

2011), http://www.nytimes.com/2011/06/23/us/23sweat.html?_r=1 [http://perma.cc/TM27-VY4Z]
(reporting on high profile case in which a "self-help guru" was held guilty of negligent homicide in
the deaths of three individuals during a sweat-lodge ceremony near Sedona).

377. Victoria's Secret Apologizes After Use of Native American Headdress in Fashion Show
Draws Outrage, supra note 10.

378. See The Koshare Indian Dancers, supra note 142 (elaborating on the tradition of Boy
Scout Troop 232 and detailing how a boy can become a "Koshare").
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from the Tewa-speaking Pueblo Indians, for whom the mimicry of sacred,
secret rituals thousands of years old by people not initiated into their clan
system is believed to be deeply harmful.379 For the Pueblo, as with many
other Indian tribes, the intergenerational transmission of knowledge and
culture is what keeps the tribe vibrant and thriving as separate peoples. When
cultural appropriation of stories, ceremonies, dances, and other facets deeply
intertwined in cultural and religious life occurs, tribes experience this as very
real harm to their identity and cultural and political sovereignty. 380 No U.S.
intellectual property laws protect the Tewa against these forms of appropri-
ation.381 In December 2015, after years of resistance to change, the Koshare
Boy Scouts cancelled their winter dances in response to a request from the
Hopi Cultural Preservation Office. 382 The impact of this decision is not yet
clear. Following the announcement, the Hopi expressed concern about the
Koshares' failure to ask permission, and the Koshare Museum indicated its
plan to correct Indian "misunderstandings."383 As a writer for Indian Country
Today opined, perhaps the hiatus in the performances will present an oppor-
tunity for Boy Scouts to listen to tribal voices and learn "ways to respect
Native cultures without mimicry." 384 This may be an instance where the
Indian and non-Indian parties are starting to move past a longstanding
impasse on an issue of cultural appropriation, even if full understanding has
not yet been achieved.

2. The Problem of Traditional Knowledge.-Traditional knowledge
(TK) constitutes the "knowledge, know-how, skills and practices that are
developed, sustained and passed on from generation to generation within a
community, often forming part of its cultural or spiritual identity." 385

Although traditional knowledge has not been a primary focus of this Article,

379. For testimony and photos of the Koshares, in which they identify themselves as bands,
chiefs, and braves of the Sioux, Kiowa, and Navajo, see The World Famous Koshare Indian
Dancers, http://www.angelfire.com/co2/koshare/koshare.html [http://perma.cc/LP4S-LR4S]. For
an account of the Koshares' relationship with the Zuni Tribe, see DELORIA, supra note 14, at 152.

380. See Riley, supra note 30, at 197-202 (describing the problem with appropriation and
distortion).

381. See id. at 216-18 (describing how intellectual property laws generally, and copyright
specifically, fail to protect the intangible, intergenerational, collective intellectual and cultural
property of indigenous peoples).

382. Tara Houska, Houska: Boy Scout Koshare Dancers Need to Stop Stealing from Natives,
INDIAN COUNTRY TODAY MEDIA NETWORK (Feb. 12, 2016),
http://indiancountrytodaymedianetwork.com/2016/02/12/houska-boy-scout-koshare-dancers-need
-stop-stealing-natives-163406 [http://perma.cc/9BU4-FJKK].

383. Id.
384. Id.
385. Traditional Knowledge, WORLD INTELL. PROP. ORG., http://www.wipo.int/tk/en/tk/

[http://perma.cc/UC22-MBD2]; see also Melissa K. Nelson, Lighting the Sun of Our Future-How
These Teachings Can Provide Illumination, in ORIGINAL INSTRUCTIONS: INDIGENOUS TEACHINGS
FOR A SUSTAINABLE FUTURE 1, 12-14 (Melissa K. Nelson ed., 2008) (describing indigenous
knowledge systems as practical, often ecological knowledge for survival).
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the well-known interrelationship of tribal lands and medicines-and their
corresponding exploitation by non-Indian companies-constitutes another
example of Indian appropriation. 386

Increasingly, indigenous peoples seek to protect their TK, both for their
own use and against exploitation by others.387 One of the challenges is that
third parties have asserted intellectual property rights to TK-such as medici-
nal plants, cosmetics, foods products, 388 and even genetics-originating in
Indian communities. 389 For example, universities and corporations have
entered indigenous communities without disclosure, consent, or compen-
sation, harvested information and materials, and used these-sometimes with
little transformation or innovation-to secure information used in obtaining
valuable patents. 390 Patent law has, in turn, become more globally pervasive
through WIPO and its Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS). 391 In some instances, parties with patents to
products-wild rice for example-originating in indigenous communities
have used them to exclude Indians from their own ongoing use or in a way
that causes contamination with genetically modified products.392

386. See Cynthia M. Ho, Biopiracy and Beyond: A Consideration of Socio-Cultural Conflicts
with Global Patent Policies, 39 U. MICH. J.L. REFORM 433, 446-48 (2006) (describing the
relationship between traditional knowledge and biopiracy); Nick Meynen, Recognizing Biopiracy,
ENVTL. JUST. ORGANIZATIONS, LIABILITIES & TRADE (Aug. 20, 2012), http://www.ejolt.org/2012/
08/recognizing-biopiracy/ [http://perma.cc/RRA8-UGHJ] (defining the phenomenon of biopiracy
to be "a situation where indigenous or peasant knowledge of nature . . . is used by others for profit,
without permission from and with little or no compensation or recognition to the indigenous
people").

387. See JAMES BOYLE, SHAMANS, SOFTWARE, AND SPLEENS: LAW AND THE CONSTRUCTION

OF THE INFORMATION SOCIETY 128-29 (1996) (telling the story of a drug company that developed
a remedy for Hodgkin's disease from vinca alkaloids derived from the rosy periwinkle of
Madagascar).

388. See WORLD INTELLECTUAL PROP. ORG., INTELLECTUAL PROPERTY NEEDS AND
EXPECTATIONS OF TRADITIONAL KNOWLEDGE HOLDERS: REPORT ON FACT-FINDING MISSIONS
ON INTELLECTUAL PROPERTY AND TRADITIONAL KNOWLEDGE (1998-99), at 127 (2001)
(discussing allegations of bioprospecting of rice by University of Minnesota scientists on the Leech
Lake Indian reservation).

389. See, e.g., Hillary Cunningham & Stephen Scharper, Patenting Indigenous People, SUNS
- S.N. DEV. MONITOR (Feb. 16, 1996), http://www.sunsonline.org/trade/areas/environm/
02160396.htm [http://perma.cc/2LWU-T4BD] (discussing the controversy of genetic patents in the
context of First World exploitations of indigenous populations).

390. See generally Keith Aoki, Neocolonialism, Anticommons Property, and Biopiracy in the
(Not-So-Brave) New World Order of International Intellectual Property Protection, 6 IND. J.
GLOBAL LEGAL STUD. 11, 47 (1998) (writing specifically about commercial plant breeders using
traditional indigenous varieties of seeds, making slight improvements on them, patenting them, and
then selling them back to the indigenous communities for a profit).

391. See Madhavi Sunder, The Invention of Traditional Knowledge, LAW & CONTEMP. PROBS.,
Spring 2007, at 97, 112 (asserting that TRIPS has "focused on teaching the poor how to protect the
intellectual property of the West").

392. Don't Meddle with Manoomin Say Ojibwe, INDIAN COUNTRY TODAY MEDIA NETWORK
(July 15, 2002), http://indiancountrytodaymedianetwork.com/2002/07/15/dont-meddle-manoomin-
say-ojibwe-87891 [http://perma.cc/MDW2-ZUM3].
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One response from intellectual property lawyers is that indigenous
peoples should seek their own patents (or alternatively trademarks or
geographic indicators) so that they can establish and exploit their own
resources. 393 But to prosecute a patent, the applicant must show that its in-
vention is a patentable subject matter (as defined by Congress), useful, novel,
and not previously disclosed394-factors that may be difficult to demonstrate
in the context of collective, intergenerational knowledge production.
Secondly, the very cultural norms that give rise to the traditional knowl-
edge-such as collective stewardship of resources, reciprocity with the natu-
ral world, and religious privacy395-may prevent the kinds of disclosure and
use required to establish a patent. 396

U.S. tribes and other leaders have taken a leading role in negotiations at
WIPO regarding its emerging programs, norms, and agreements on acknowl-

edging and protecting indigenous traditional knowledge. 397 Through exten-
sive research and meetings with indigenous peoples, WIPO has developed
technical assistance for those who would like to document their traditional
knowledge398 and a set of model laws for nation states regarding the
protection of folklore. 3 99 Negotiations are currently underway in WIPO's
Intergovernmental Committee on Intellectual Property and Genetic Re-
sources, Traditional Knowledge and Folklore towards the development of an
international legal instrument for the protection of traditional cultural expres-
sions and traditional knowledge, as well as to address the intellectual property
aspects of access to and benefit sharing in genetic resources. Indigenous

393. See Erica-Irene Daes, Intellectual Property and Indigenous Peoples, 95 AM. SOC'Y INT'L
L. PROC. 143, 145 (2001) (commenting that proposals by the World Bank, among others, to create
databases to disclose indigenous peoples' intellectual property in order to protect it is "wrong-
headed").

394. 35 U.S.C. 101-102 (2012).

395. Daes, supra note 393, at 144 (noting that one of the greatest challenges for indigenous
peoples is keeping sacred knowledge private).

396. See Don't Meddle with Manoomin Say Ojibwe, supra note 392 ("The method of tinkering
with genetics to thus gain legal standing to patent a living organism is troublesome . . .; it crashes
directly against the whole notion of collective community knowledge, of Native peoples and natural
world development of food and medicinal crops."). See generally CLINT CARROLL, ROOTS OF OUR
RENEWAL: ETHNOBOTANY AND CHEROKEE ENVIRONMENTAL GOVERNANCE (2015) (describing

Cherokee values regarding wild plants and the natural world).
397. See Indigenous and Local Community Experiences, WORLD INTELL. PROP. ORG.,

http://www.wipo.int/tk/en/igc/panels.html [http://perma.cc/WN27-QP4L] (listing presentations
given by a panel of representatives of indigenous and local communities at the beginning of sessions
of the WIPO Intergovernmental Committee regarding the "protection, promotion and preservation
of traditional knowledge, traditional cultural expressions, and genetic resources").

398. Documentation of Traditional Knowledge, WORLD INTELL. PROP. ORG., http://www.wipo
.int/tk/en/resources/tkdocumentation.html [http://perma.cc/WJ4M-BLGX].

399. UNITED NATIONS EDUC., SCI., & CULTURAL ORG. & WORLD INTELLECTUAL PROP. ORG.,
MODEL PROVISIONS FOR NATIONAL LAWS ON THE PROTECTION OF EXPRESSIONS OF FOLKLORE

AGAINST ILLICIT EXPLOITATION AND OTHER PREJUDICIAL ACTIONS (1985), http://www.wipo.int/
export/sites/www/tk/en/folklore/l1982-folklore-model-provisions.pdf
[http://perma.cc/4JAT-HX6V].
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peoples have been heavily involved in these discussions, with the Tulalip
Tribes from Washington state leading the effort among U.S. tribes. From the
perspective of the Tulalip representatives, the Tribe's treaty rights to hunt,
fish, and gather extend to the right to regulate and protect the TK associated
with lands-or stated another way, the Tribe's real property rights are deeply
related to its intellectual property interests. 400

The WIPO discussions are considering how indigenous peoples' tradi-
tional knowledge can be meaningfully protected within the boundaries of
intellectual property law, or whether special measures are necessary and pos-
sible. A number of international instruments, including the Convention on
Biodiversity and the U.N. Declaration on the Rights of Indigenous Peoples,
may bear on these negotiations.401 UNDRIP Article 31 provides:

Indigenous peoples have the right to maintain, control, protect and
develop their cultural heritage, traditional knowledge and traditional
cultural expressions .... They also have the right to maintain, control,
protect and develop their intellectual property over such cultural
heritage, traditional knowledge, and traditional cultural expres-
sions.402

Indigenous leaders have called for the UNDRIP's provisions on "free,
prior, and informed consent" 403 to govern in transactions and relationships
among indigenous peoples and states or others who seek to obtain their tradi-
tional knowledge.404 Some tribes have already put in place measures that use
norms of informed consent and mutual benefit to regulate relationships with
outsiders around TK.405

400. WIPO Panel on "Indigenous and Local Communities' Concerns and Experiences in
Promoting, Sustaining and Safeguarding Their Traditional Knowledge, Traditional Cultural
Expressions and Genetic Resources," WIPO/GRTKF/IC/14/INF/5(a), 4 (June 29, 2009),
http://www.wipo.int/edocs/mdocs/tk/en/wipo-grtkf ic_14/wipogrtkf ic_14_inf_5_a.pdf [http://
perma.cc/V5CP-XSND] ("Under the treaty of Point Elliott, we have reserved rights and a
government-to-government relationship. In the treaty, we never surrendered our right over TK,
traditional cultural expressions (TCEs) or genetic resources. As governments, we have the right to
govern our own systems of knowledge, expressions and genetic resources according to our tribal
and customary laws. While our approach may be related to the specific historical relationship to
the United States, we believe that this approach is also supported in the rights acknowledged for all
indigenous peoples in the United Nations Declaration on the Rights of Indigenous Peoples.").

401. See Indigenous and Local Community Experiences, supra note 397 (listing a panel by
Mr. James Anaya, United Nations Special Rapporteur on the Rights of Indigenous Peoples given
on February 3, 2014).

402. G.A. Res. 61/295, supra note 225, art. 31, 1.
403. Id. art. 28, 1.
404. E.g., INDIAN LAW RES. CTR., POSITION PAPER ON INDIGENOUS PEOPLES' RIGHT OF FREE

PRIOR INFORMED CONSENT WITH RESPECT TO INDIGENOUS LANDS, TERRITORIES AND
RESOURCES; WIPO Indigenous Panel on Free, Prior and Informed Consent: Experiences in the
Fields of Genetic Resources, Traditional Knowledge and Traditional Cultural Expressions:
Experiences from the United States of America, WIPO/GRTKF/IC/16/INF/5(D) (May 3, 2010).

405. For example, after the Leech Lake Tribe became aware of University of Minnesota
researchers' interest in patenting a wild rice genome and the NorCal Corporation's application for
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3. (Other) Indian Mascots: Beyond the Beltway.-Beyond the Washing-
ton R-skins, there are hundreds if not thousands of universities and schools
with Indian mascots that present much more complicated cases, 406 either
because the institutions are not regulated by federal law, moves to change
mascots would effectively mean banning its use by the institution, or because
the mascots may fall along a continuum of acceptable to offensive. Where
then do we place professional teams like the Cleveland Indians, Chicago
Blackhawks, and Golden State Warriors; college mascots such as the Florida
State Seminoles; and high school names ranging from the Natick Redmen (in
Massachusetts) to Sequoyah Indians (in Oklahoma), or even the Tecumseh
Savages, 407 located in the heart of Pottawatomie County, Oklahoma-home
to numerous federally recognized tribes?408

With respect to professional or other teams that have or are applying for
federal registration of Indian mascots as trademarks, the cases will
undoubtedly be shaped by the ongoing litigation regarding the constitu-
tionality of 2(a), as well as by the courts' varying interpretations of it. 409

Depending on the outcome of the Blackhorse litigation, the TTAB, as well
as reviewing courts, may have to consider hard questions: Is the word

a patent on a wild rice strain, both of which Leech Lake people believed would interfere with their
traditional subsistence ricing activities, the Tribal Council adopted several resolutions calling for
the protection and regulation of such activities. Leech Lake's Position on Wild Rice Genetic
Research and Patenting, Leech Lake Tribal Council Resolution No. 02-79 (Feb. 28, 2002),
http://www.llojibwe.org/drm/ordinances/Resolution%2ONo.%2002-79%20(2-28-02)%20B- .pdf
[http://perma.cc/M58R-DL9X]; see also Protection and Preservation of Wild Rice Beds, Leech
Lake Tribal Council Ordinance No. 99-01 (July 10, 1998), http://www.llojibwe.org/drm/
ordinances/Wild%20Rice%20Beds%20-%200rdinance%20No.%2099-01%20(July%2010
%201998)%20B-I.pdf [http://perma.cc/MY5A-RGSU] (enacting protections for wild rice beds).
Tribal governments, along with national and governmental organizations, are increasingly
developing standards for researchers to obtain informed consent from and share the fruits of their
research with the indigenous communities who comprise their subjects. E.g., ELIZABETH ESTEY ET

AL., CANADIAN INSTITUTES OF HEALTH RESEARCH, ABORIGINAL KNOWLEDGE TRANSLATION:

UNDERSTANDING AND RESPECTING THE DISTINCT NEEDS OF ABORIGINAL COMMUNITIES IN

RESEARCH 3-5 (2009), http://www.cihr-irsc.gc.ca/e/documents/aboriginalknowledgetranslation
_e.pdf [http://perma.cc/R56B-3BGQ]; HOPI CULTURAL PRES. OFFICE, PROTOCOL FOR RESEARCH,
PUBLICATION AND RECORDINGS: MOTION, VISUAL, SOUND, MULTIMEDIA AND OTHER

MECHANICAL DEVICES, http://www8.nau.edu/hcpo-p/ResProto.pdf [http://perma.cc/H4PJ-3KEA].
406. NAT'L CONG. OF AM. INDIANS, supra note 325, at 6.
407. TECUMSEH PUB. SCHOOLS, http://www.tecumseh.kl2.ok.us

[http://perma.cc/4NRF-DTED].
408. Gavin Clarkson, Racial Imagery and Native Americans: A First Look at the Empirical

Evidence Behind the Indian Mascot Controversy, 11 CARDOZO J. INT'L & COMP. L. 393, 393-96
(2003) (as of 2003, "more than 10.6 percent of the high schools across the country had Indian
mascots"). The NCAA has a well-known policy requiring schools with Indian mascots to consult
with relevant tribes. Gary T. Brown, Policy Applies Core Principles to Mascot Issue, NAT'L
COLLEGIATE ATHLETIC ASS'N (Aug. 15, 2005, 3:03 PM), http://fs.ncaa.org/
Docs/NCAANewsArchive/2005/Association-wide/policy+applies+core+principles+to+
mascot+issue-+8-15-05+ncaa+news.html [http://perma.cc/27SE-RHPM].

409. See Volokh, The Redskins and the Slants, supra note 356 (describing recent disparagement
cases revolving around 2 of the Lanham Act's constitutionality).
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"Indians" on its own disparaging?410 Is Cleveland's Chief Wahoo, with his
maniacally grinning Indian in "red face" disparaging? Indian people-
though certainly not a homogenous group nor in perfect alignment as to
which claims are worthwhile to pursue-will continue to bring claims that
will be analyzed and assessed according to the standards underlying the
Lanham Act as they do in other contested areas. Other forms of advocacy,
from shareholder actions to protests, will help professional sports-team
owners and management decide whether it is worth it for them to continue to
use marks that certain segments of the population may find disparaging,
degrading, and offensive. These activities and attitudes will likely evolve
over time, influenced as much or more by public perception as hard law.

In college sports, momentum began to move in the direction of limiting
the use of Indian mascots a decade ago. The NCAA issued a 2005 decision
to "prohibit NCAA colleges and universities from displaying hostile and
abusive racial/ethnic/national origin mascots, nicknames or imagery at any
of the 88 NCAA championships." 41 Citing its own principles of "cultural
diversity and gender equity," "sportsmanship and ethical conduct," and
"nondiscrimination," the NCAA provided that schools with Indian mascots
or logos could continue to use them without penalty if they sought and
received consent from the relevant Indian tribe.412 If the relevant tribe did
not consent, the offending institution had to either change the mascot or
continue to use the mascot but be prevented from hosting NCAA postseason
championship events. 413

When first announced, NCAA's mascot policy was very controversial
in some quarters. The response was quite heated, for example, at the
University of North Dakota, where influential alumni deeply attached to the
Fighting Sioux mascot threatened to pull funding if the University abandoned
it.4 14 At the same time, American Indian students experienced racial hostility
and backlash that may have been exacerbated by national and local attention

410. In the United States, American Indians typically refer to themselves by their tribal
identification first (Potawatomi, Cherokee, etc.). In broader terms, "Native American," "American
Indian," and "Indian" are all used interchangeably by Indian people, and in our experience, none
are considered to be disparaging.

411. Press Release, Nat'l Collegiate Athletic Ass'n, NCAA Executive Committee Issues
Guidelines for Use of Native American Mascots at Championship Events (Aug. 5, 2005)
http://fs.ncaa.org/Docs/PressArchive/2005/Announcements/NCAA%2 BExecutive%2BCommittee
%2BIssues%2BGuidelines%2Bfor%2BUse%2Bo/o2BNative%2BAmerican%2BMascots%2Bat
%2BChampionship%2BEvents.html [http://perma.cc/7MX4-X2ZU].

412. Id.
413. Brown, supra note 408.
414. Justin Klugh, 'Fighting Sioux' Debate Leaves University of North Dakota Nameless in

Frozen Four, PHILLY.COM (Apr. 10, 2014, 10:00 AM), http://www.philly.com/philly/sports/
colleges/University-ofNorthDakotagoes_namelessin_FrozenFourafteryears of Fighting_
Sioux_debate.html [http://perma.cc/89S4-AFQL].
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on the issue.4 15  Ultimately, when the University could only obtain the
consent of one of two federally recognized Sioux tribes to use the "Fighting
Sioux" moniker, it decided to retire the name.4 16 But all of these develop-
ments occurred alongside charges of political correctness on the one side, and
racial discrimination on the other.

By contrast, the longstanding relationship between Florida State
University and Seminole Tribe of Florida appears to have been enhanced by
the NCAA policy. 417 Meetings with the Seminole Tribe led the team to adopt
uniforms with Seminole patchwork, retire a headdress (Seminoles never wore
them), and change the booster club from the "Scalp Hunters" to the "Spirit
Hunters." 418 The team checks with the tribe regularly regarding depictions
of Seminoles, their history, and culture. 419 The relationship is ongoing and
stretches beyond athletics to the rest of the university through a new Seminole

history course, honorary degrees for esteemed tribal leaders, and gifts ex-
changed between the university and tribal council.420 The university's MBA
program even highlights the Seminoles' success in business.42 '

Now in its tenth year, the NCAA policy appears to be fostering change
but remains deeply contested in some instances. In the most promising exam-
ples, the policy has fostered relationship building and advances in education,
consistent with tribal self-determination and antidiscrimination norms.422

415. See Backtalk: Reader Comments on 'Fighting Sioux' Case, INDIANZ.COM (Sept. 30,
2005), http://www.indianz.com/News/2005/010555.asp [http://perma.cc/9JC7-HXX8] (reporting
on some of the racist, anti-Indian comments that were left on a local newspaper's story on the
controversy over the mascot change).

416. See Emma G. Fitzsimmons, North Dakota and N.C.A.A. Are at Odds Again over
University's Sioux Mascot, N.Y. TIMES (July 21, 2011), http://www.nytimes.com/2011/07/13/
us/13sioux.html [http://perma.cc/9PJ7-JDKS] (describing the state law recently passed mandating
that the University keep the name only after the University had agreed to retire it).

417. See Robert Andrew Powell, Florida State Can Keep Its Seminoles, N.Y. TIMES (Aug. 24,
2005), http://www.nytimes.com/2005/08/24/sports/florida-state-can-keep-its-seminoles.html
[http://perma.cc/NHW7-J9EQ] (noting that the NCAA initially banned Florida State from using the
Seminole nickname, but reconsidered its decision after an appeal).

418. Chuck Culpepper, Florida State's Unusual Bond with Seminole Tribe Puts Mascot Debate
in a Different Light, WASH. POST (Dec. 29, 2014), https://www.washingtonpost.com/sports/
colleges/florida-states-unusual-bond-with-seminole-tribe-puts-mascot-debate-in-a-different-
light/2014/12/29/5386841a-8eea- 1Ie4-ba53-a477d66580ed_story.html [http://perma.cc/
ZE8W-C7AH].

419. Id. It should be noted that the Seminole Tribe of Oklahoma opposes the use of all sports
mascots. Id.

420. Id.
421. Id.
422. See Sonny Skyhawk, Why Is the Debate Over the University of North Dakota's Fighting

Sioux Mascot Important?, INDIAN COUNTRY TODAY MEDIA NETWORK (July 2, 2012),
http://indiancountrytodaymedianetwork.com/2012/07/02/why-debate-over-university-north
-dakotas-fighting-sioux-mascot-important-121802 [http://perma.cc/5GPR-AJ55] (voicing concerns
about disrespect, disempowerment, and racism).
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The use of Indian mascots by high schools, as well as middle and
elementary schools raises many of the same issues mentioned above, while
also triggering concerns about the particular vulnerabilities of teenagers and
children. 423 At the secondary school level, there appears to be great diversity
in the demographics of the schools with Indian mascots. A 2003 study found
that "more than 10.6 percent of the high schools across the country had Indian
mascots." 424 Of these, 94% were racial in nature (referring to Indians gener-
ally, with names such as Indians, Warriors, Braves, and R-skins), whereas
only 6% were tribal (referring to specific Indian tribes, such as Mohawks,
Seminoles, and Apaches). 425 Some of these high schools are located on reser-
vations, while others are in communities with small or nonexistent Indian
populations.

We do not contend that every mascot that relates to Indians is offensive
and ought to be changed. Undoubtedly, some high schools with large Indian
populations prefer to play under these names. For many, it is a symbol they
can identify with, that gives them pride, ties them to their history in a partic-
ular place, and is not a mockery or a symbol of disempowerment. For some,
it is as simple as not finding the mascots offensive or feeling that time and
resources should be put towards different causes. 426 For others, the use of the
name may be evidence of a reclaiming, similar to new meaning given to terms
like queer and bitch in the last few decades. 427

These are not easy cases, either legally or otherwise. Miwok teenager
Dahkota Franklin Kicking Bear Brown has spoken prominently and from the
heart about the experience of being a Native teenager on a football team that
plays against another team called the R-skins. 428 Kids from his own school
dressed up a female student as a "Pocahottie" and pretended to attack her on
the field, while opposing fans chanted "Kill the R-skins." He explained
feeling fear, shame, pain, and invisibility: "All of these actions, along with
many more, hurt my heart. All of these screaming fans don't know how
offensive they are. Or that they are even in the presence of a Native. Most

423. If Indian mascots have the potential to inflict further harm on American Indian youth, they
should be treated with even more scrutiny. In almost every respect, Indian youth are the most
vulnerable in the United States, particularly in regards to the epidemic rates of suicide. Stephanie
Woodard, Suicide is Epidemic for American Indian Youth: What More Can Be Done?, NBC NEWS
(Oct. 10, 2016, 6:11 AM), http://investigations.nbcnews.com/_news/2012/10/10/14340090-
suicide-is-epidemic-for-american-indian-youth-what-more-can-be-done
[http://perma.cc/SU6C-QQJF].

424. Clarkson, supra note 408, at 395.
425. Id. at 396.
426. See, e.g., Dennie, supra note 331, at 212 (describing a survey in which 67% of Native

American respondents living on reservations approved of the use of Native American mascots);
Shapira, supra note 332 (quoting a Red Mesa man unopposed to the local school's R-skins mascot
as saying, "We have far more important issues to expend our energy on" than a team name).

427. See Alan R. Velie, Indian Identity in the Nineties, 23 OKLA. CITY U. L. REv. 189, 204
(1998) (noting that Indian college students formed "subgroups" and called themselves "Skins").

428. Brady, supra note 5.
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of the time, they don't even know that Natives still exist." 429 In Dahkota's
view, they are ignorant of the many social and educational issues Indian
students face as a group. 430

Of course, high schools and middle schools around the country are
differently situated. Red Mesa School on the Navajo Reservation uses the R-
skins as its mascot, and Navajo students have been very vocal about sup-
porting that name.43' In the capital of the Cherokee Nation, the Sequoyah
Schools use the "Indians" as their mascot.432 For the most part, news ac-
counts and community attitudes suggest that students, parents, and tribal
leaders alike support those teams and their names. 433 It may be that in a
community with a significant Indian population, these issues play out
differently than in other places. 434 Students at Red Mesa are immersed in
Navajo life on a daily basis, and Navajo students are surrounded by other
Navajo students. Students at the Sequoyah Schools can study Cherokee
language and participate in activities of the Cherokee Nation, which is a
major force in the region. As Adrienne Keene suggests, context matters, and
"[w]hen your audience, team, and school is nearly 100% Native," students
are less likely to see whites misrepresenting their cultures or to fear racial
violence.4 35

While we do not have a universal judgment to offer about these schools
or their mascots, we suggest that, as a matter of best practices, schools could
consider a number of questions when they form policy on school mascots and
that such policies should strive to enable norms of antidiscrimination and
tribal self-determination. Some salient factors might include: Has the rele-
vant Indian community or an individual student expressed harm, discrim-
ination, or offense arising from the use?436 Has the school or school system
consulted with the relevant tribes, families, and students? What percentage
of the surrounding population (town, county, or state) is Native American?
What percentage of the student body is Native American? What is the origin

429. Id.
430. Id.
431. Shapira, supra note 332.
432. Sequoyah Fight Song, SEQUOYAH SCHOOLS, http://sequoyah.cherokee.org/Athletics/

Sequoyah-Fight-Song [http://perma.cc/6FNW-95QJ].
433. See, e.g., Gregg Simmons, Indian Mascot Resolution Causes Controversy, Fails,

CHEROKEE PHOENIX (Nov. 10, 2005, 2:06 PM), http://www.cherokeephoenix.org/Article/
index/1180 [http://perma.cc/P5G9-7ZAW] (describing opposition to a resolution to change the
Sequoyah Schools' mascot from the Indians to the Eagles).

434. See Adrienne Keene, Missing the Point on the Red Mesa Redsk*ns, NATIVE
APPROPRIATIONS (Oct. 28, 2014), http://nativeappropriations.com/2014/10/missing-the-point-on-
the-red-mesa-redskns.html/ [http://perma.cc/2MMB-YBXJ] (arguing that Native people living on
reservations might feel differently than Native people living elsewhere in part because the former
don't face racism and stereotyping in the same way as the latter).

435. Id.
436. See Clarkson, supra note 408, at 399 (discussing the harm revealed by a Sports Illustrated

poll of Native people regarding the word R-skin).
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of the mascot? Is the mascot tribal or racial in nature? If it is tribal, does the
designated tribe have input into the depiction of the mascot and the use of
potentially sacred or religious iconography, such as feathers or drums?

Though these roughly sketched questions do not fully answer the
dilemma of how to approach the use of Indian mascots in secondary schools,
the literature emphasizes that the most salient question in the educational
context is whether the mascot impedes the ability of Indian students to learn
and fully thrive in an educational environment.437 We add to that the impor-
tance of incorporating tribal voices and considering the rights of local tribes
to participate in decisions affecting them.

D. Drawing from Tribal Law

Native people who are enmeshed in their cultures and tribal com-
munities are significantly driven by considerations of tribal law438 and tribal
norms439 regarding what is considered to be permissible behavior, particu-
larly when it comes to cultural matters. Several of the examples above have
already suggested a role for tribal law in resolving or informing cultural
appropriation issues. Yet it is also true that tribal law's influence over non-
Indians is limited because of strict jurisdictional rules. In general, tribes do
not have regulatory jurisdiction over non-Indians outside of their reservations
(and increasingly have limited jurisdiction, even within them). 440 As a result,
even when there is a tribal law regarding appropriation that might provide
limits and remedies in cases of appropriation, these cannot be applied
extraterritorially.

The most famous case highlighting this divide is that of In re Estate of
Tasunke Witko, 441 also known as the Crazy Horse Malt Liquor case. In this
particularly famous example, descendants of the Lakota religious leader
Crazy Horse challenged the use of the revered Sioux leader, Crazy Horse, to
sell a high alcohol content malt liquor in stores bordering the Sioux
reservation. 442 Relatives explained that Crazy Horse fiercely protected his
likeness and also opposed alcohol consumption, a well-known scourge to
Indians 443 The descendants first sought and won protection in the legislative

437. See Carpenter, Katyal & Riley, supra note 29, at 1109.
438. See generally MATTHEW L.M. FLETCHER, AMERICAN INDIAN TRIBAL LAW (2011)

(examining modern tribal government activities and exploring how disputes are resolved within
American Indian nations).

439. See generally JOHN BORROWS, CANADA'S INDIGENOUS CONSTITUTION 23-58 (2010)
(distinguishing among various types of indigenous custom, law, and norms); JOHN BORROWS
(KEGEDONCE), DRAWING OUT LAW: A SPIRIT'S GUIDE (2007) (engaging with indigenous
customary law).

440. Sarah Krakoff, Tribal Civil Judicial Jurisdiction over Nonmembers: A Practical Guide for
Judges, 81 U. COLO. L. REV. 1187, 1189-90 (2010).

441. 23 Indian L. Rptr. 6104 (Rosebud Sioux Sup. Ct. 1996) (en banc).
442. Id. at 6105-06.
443. Id. at 6105.
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process when Congress passed a law that prohibited the use of Crazy Horse's
name and likeness to sell alcohol. 444 But Hornell prevailed in a First
Amendment lawsuit, and the law was struck down as unconstitutional. 445

Subsequently, the descendants sued in tribal court, alleging that, as a
matter of privacy, publicity, and other rights under Lakota law, the Hornell
Brewing Company should not be able to continue in the unauthorized use of
the name and image of Crazy Horse and Sioux warriors fighting the U.S.
Cavalry in the Lakota's sacred Black Hills to sell malt liquor.446 Remedies
were available under tribal law that would not be provided for in the state or
federal courts. Among other things, Crazy Horse's relatives sought restora-
tive justice for the transgression, including an apology, blankets, sweet grass,
and other goods. 447 Moreover, there were causes of action for violations of
publicity rights and reputation that were cognizable under Lakota law but not
elsewhere. Despite the opinions of the tribal court and the Rosebud Sioux
Supreme Court, Hornell continued to challenge the tribe on jurisdictional
grounds. 448 Ultimately, the Eighth Circuit held that the tribal court did not
have jurisdiction to hear the case because the company was located off the
reservation. 44 9 This prevented the tribal law cause of action from being heard
and also changed the parameters for restorative justice.450 In this and in
countless other matters, indigenous peoples have tried to assert protections
over their songs, stories, prayers and symbols based on indigenous
cosmologies or tribal law, but this has been exceedingly difficult. 45 '

444. Hornell Brewing Co. v. Brady, 819 F. Supp. 1227, 1230-31 (E.D.N.Y. 1993).
445. Id. at 1228.
446. Witko, 23 Indian L. Rptr. at 6106. Professor Frank Pommersheim was the author of the

Rosebud Sioux Supreme Court decision. Frank Pommersheim, Tribal Court Jurisprudence: A
Snapshot from the Field, 21 VT. L. REV. 7, 28-30 (1996) ("The breadth of the theory of this case
reflects a unique confidence in the competence of the Rosebud Sioux Tribal Court to adequately
hear claims rooted in dominant society jurisprudence, Lakota tradition and custom, and federal
law."); see also Nell Jessup Newton, Memory and Misrepresentation: Representing Crazy Horse,
27 CONN. L. REV. 1003, 1005-06 (1995) (telling the story behind the famous law suit); Joseph
William Singer, Publicity Rights and the Conflict of Laws: Tribal Court Jurisdiction in the Crazy
Horse Case, 41 S.D. L. REV. 1, 3 (1996) (using the Crazy Horse case to argue "that state courts
should refrain from asserting jurisdiction over claims which arise under tribal law if there is an
available tribal court ready and able to hear the case and litigation in that court will not be unfair to
the defendant").

447. Witko, 23 Indian L. Rptr. at 6106.
448. Hornell Brewing Co. v. Rosebud Sioux Tribal Court, 133 F.3d 1087, 1091 (8th Cir. 1998).

449. Id. at 1093.
450. See Elizabeth Stawicki, Crazy Horse Dispute Settled, MINN. PUB. RADIO (Apr. 26, 2001),

http://news.minnesota.publicradio.org/features/200104/26_stawickie_crazyhorse/?refid=0
[http://perma.cc/368Y-UZ94].

451. See, e.g., Arewa, supra note 21, at 550-52 (discussing the challenges of applying copyright
law in music, especially across differing cultural norms about borrowing, sampling, privacy, and
authorship).
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Despite these challenges, tribal law has an important role to play in
defining the limits of intangible property protection, both inside and outside
of Indian country. Tribal notions of ownership can define which individuals,
families, and clans, for example, can utilize certain designs in tipi adorn-
ment.452 Tribal law similarly will speak to questions of ceremonial obliga-
tions and duties, and who is and is not allowed to conduct or participate in
ceremonies. Tribal conceptions of justice can drive decisions about the
ability of individual tribal members to commodify and sell specific goods, or
designate how goods can and should be reproduced so as not to violate tribal
norms.

Even where tribal law is not formally applicable, the norms of harm,
duty, responsibility, and justice underlying the law can inform the actions of
both tribal members and those who they come in contact with on issues of
cultural appropriation. Returning to the Hopi Katsinam, for example, al-
though American and international law failed to produce results for the Hopi,
the story did not end there. One of the wealthy art dealers that had purchased
the Katsinam for private use, Monroe Warshaw, stated publicly that he would
probably never return the Katsinam he purchased to the Hopi. 453 Warshaw
was subsequently vilified in the press. In an unexpected move, he took a trip
out West, making several visits to Hopi. Although he had stated at one point
that "[t]he culture that created a work might not necessarily be the best one
to preserve it,"4 54 Warshaw ultimately had a change of heart after being
invited to attend a sacred Hopi ceremony. Leigh Kuwanwisiwma, director
of the Hopi Cultural Preservation Office simply explained that: "He became
convinced, and that's what happened." 455 After Warshaw's trip to Hopi, he
returned two objects-which he purchased for around $40,000-at no cost to
the tribe.456 Kuwanwisiwma said that he and the Hopi people "appreciated"
Warshaw's actions. 457 And though he would not be specific about what
would happen to the Katsinam, he said they "will be kept safe." He stated
further: "The sacred objects will be returned to one of the Hopi villages, to
the Kachina priests who have stewardship over these types of items." 458

452. See Candace S. Greene & Thomas D. Drescher, The Tipi with Battle Pictures: The Kiowa
Tradition of Intangible Property Rights, 84 TRADEMARK REP. 418, 431-32 (1994).

453. Larry Hendricks, Art Dealer Returns Hopi Sacred Artifacts, ARIZ. DAILY SUN (Oct. 6,
2013, 5:15 AM), http://azdailysun.com/news/local/art-dealer-returns-hopi-sacred-artifacts/article
_503390c2-2e5c-11e3-a799-00la4bcf887a.html [http://perma.cc/5SUE-BDPZ].

454. Id.
455. Id.
456. Id.
457. Id.
458. Id.
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Warshaw was ultimately touched by Hopi law-the system of duties
and responsibilities that make Hopi who they are. Experiencing this enabled
Warshaw to understand the depth of connection the Hopi have to the
Katsinam and the vital importance they play in the community. Today, the
preservation and use of the Katsinam are again subject to Hopi law, which
will dictate their future care and destiny.

IV. Conclusion

If we take seriously what Indian people are saying, it appears that, in
many instances, Indian appropriation diminishes the well-being of individual
Indian people and, correspondingly, the health, welfare and self-
determination of tribes as collectives. The very phenomenon of Indian appro-
priation, in our view, is deeply grounded in historical circumstances that are
inextricably attached to law. Native peoples continue to assert that some
instances of appropriation-in cases of land, material culture, and intangible
cultural property-cause harm to tribal communities. This harm can take
many forms and does not impact all American Indians in the same way.
Some are concerned about harm to the tribe and universe, focusing on the
role that rituals and ceremonies play in keeping the tribe and all the earth in
balance. Others describe how acts of appropriation and misrepresentation
foster humiliation and discrimination, particularly in the educational
context.4 59

We have argued that the contemporary phenomenon of cultural appro-
priation is deeply grounded in a much longer and continuing phenomenon of
Indian appropriation-or process by which the U.S. legal system has long
facilitated the taking of Indian lands, culture, and identity by non-Indians for
their own purposes. We have also identified responses to the problem of
Indian appropriation, both legal and nonlegal, by Indian peoples who seek to
remedy or mitigate some of these wrongs.

There are many blurry lines among questions of what is or should be
actionable in the cultural appropriation context. But in some instances-
applicability of trademark law to the R-skins case, for example-existing
laws, or even modest extensions of those laws, can offer some redress for
Indian appropriation and begin to heal some of the dramatic, historical
wrongs of the past. These moments may also inspire the United States to
fully embrace its obligation to fulfill its trust responsibility toward Indian
peoples. 4 60 Remedies in these cases, and others like them, advance Indian
sovereignty, autonomy, governance, and self-determination. Thus, they pro-
vide the best opportunity possible for the cultural survival of Indian people.

459. See sources cited supra note 35.
460. Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832); Cherokee Nation v. Georgia, 30 U.S.

(5 Pet.) 1 (1831); Johnson v. M'Intosh, 21 U.S. (8 Wheat.) 543 (1823).
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At the same time, some historical wrongs have become so deeply
embedded that the law and society itself are tainted with that history. 461 The
First Amendment does not adequately protect Indian religions and the Fifth
Amendment does not protect Indian aboriginal lands. Intellectual property
doctrines, like copyright and patent, fail to meet the real needs of tribes when
it comes to redressing the mimicry of Indian ceremonies or commodification
of Indian medicines. In these instances where legal doctrine presents a poor
fit, we are inspired by the thoughtfulness, passion, and activism of Indians,
tribes, and allies who continue to push the bounds of international, domestic,
and tribal law while also exploring other mechanisms-social media, art,
comedy, film, and technology-to highlight ongoing wrongs and push for
change.

Native studies scholar Bruce Duthu has said, "When lands have been
lost and cultures have been decimated, one of the last things left to be
appropriated from Native cultures is their very dignity."462 American Indian
land, culture, and identity have all been acquired by non-Indians for their own
purposes, whether the settlement of the country or development of a broader
American identity, often at the cost of the well-being of Indians. Today,
many American Indians have decided that it is time for the legacy of Indian
appropriation to end. Through their advocacy, legal and nonlegal, indigenous
peoples are resisting the longstanding concept that all things Indian are free
to be defined or taken by non-Indians. They are claiming the pieces of land,
culture, and identity-fractured, diminished, and changed-and reassem-
bling and reconfiguring them to support indigenous self-determination today.
American Indians are now reclaiming Red, with all of its challenges and
possibilities, for the next generation.

461. In the U.S. Capitol building, from whence Congress exercises its plenary power over
Indians, hangs a painting entitled, Columbus and the Indian Maiden, created in 1875 by the Italian
painter Constantio Brumidi. The image is one personalizing his ostensible discovery of the "New
World" through the body of an Indian woman, as he lifts her veil and looks out upon the landscape.
Even today, the painting hangs over the door of the Indian Affairs Committee Room.

462. Paul Hiebert, A Native American Expert on No Doubt's Controversial Video and Cultural
Appropriation, FLAVORWIRE (Nov. 12, 2012, 12:00 PM), http://flavorwire.com/344807/what-a-
native-american-expert-thinks-about-that-controversial-no-doubt-music-video
[http://perma.cc/7WSN-29VT].
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Presumption of Innocence
or Presumption of Mercy?:
Weighing Two Western Modes of Justice

James Q. Whitman*

American criminal law has a deep commitment to the presumption of
innocence. Yet at the same time, American criminal justice is, by international
standards, extraordinarily harsh. This Article addresses this troubling state of
affairs. The Article contrasts the American approach with the approach of the
inquisitorial tradition of continental Europe. Inquisitorial justice, it argues,
has a less far-reaching presumption of innocence than American justice does.
Yet if continental justice puts less weight on the rights of the innocent, it puts
more on the rights of the guilty: while its presumption of innocence is
comparatively weaker, it has what can be called a strong presumption of
mercy. The continental approach produces forms of criminal procedure that
can shock Americans. Continental trial in particular often seems to American
observers to operate on a disturbing de facto presumption of guilt; the most
recent example is the high-profile trial of Amanda Knox. Yet the continental
approach has contributed to the making of a significantly more humane
criminal justice system than ours. Moreover, the continental approach is better
suited to cope with the rise of new forms of scientific investigation. The Article
pleads for a shift away from the American culture of rights for the innocent
toward a greater concern with continental-style rights for the guilty.

I. Introduction

Imagine two contrasting ideas of how to build a just system of criminal
justice. The first is oriented toward the presumption of innocence. It starts
from the belief that the gravest danger we face in criminal justice is the
danger that innocent persons will be arrested, prosecuted, and convicted.
Accordingly, it focuses on the threat of abusive investigations and
prejudicial trials-on the dangers posed by rogue cops, unprincipled
prosecutors, and biased judges and juries, all of whom threaten to

* Ford Foundation Professor of Comparative and Foreign Law, Yale University. Earlier
versions of this Article were presented at workshops at Boston University Law School, Harvard
Law School, the University of Virginia Law School, the Princeton University Program in Law and
Public Affairs, and the Interdisciplinary Roundtable on Punitiveness in America at John Jay
College of the City University of New York. I am grateful to participants in all of these fora. My
thanks for comments, criticism, and pointers to Alice Ristroph, Rachel Barkow, Issa Kohler-
Hausmann, Antoine Garapon, Emanuele Conte, Hanoch Dagan, William Simon, Tatjana Hornle,
Alec Walen, John Langbein, Jacqueline Ross, and Michael Tonry. The Article was written during
a lovely fellowship year at Princeton's Law and Public Affairs Program, to which I express my
warmest gratitude.
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undermine the liberties and the privacy of citizens. Committed to
combatting those dangers, this mode of justice invests in what Herbert
Packer famously called the "obstacle course" conception of due process: it
protects the interests of justice by making it maximally difficult for the state
to prove the case against defendants.' To that end, it makes it hard for
investigators to assemble evidence, and hard for prosecutors to manipulate
the jury. It offers far-reaching protections to those persons who are
suspected or accused. Once defendants have been duly convicted, however,
it does little to protect them. Its rights are rights for the innocent, not the
guilty.

The second, contrasting idea of how to build a just criminal justice
system is oriented instead toward a different presumption, a presumption of
mercy. This mode of justice does not treat the danger that innocent persons
will be convicted as the most pressing danger posed by the state. On the
contrary, it tends to operate on the workaday assumption that investigators
and judicial personnel are trustworthy professionals, and that virtually all
accused persons are guilty as charged. In consequence, it puts lesser weight
on due process protections for the accused. But that does not mean that it
lacks rights: while this alternative mode of justice puts lesser weight on
protections for the innocent, it puts greater weight on protections for the
guilty. The most dangerous threat to justice, on this second view, is not the
state that engages in rogue investigations or unfair trials, but the state that
inflicts excessive punishment. The greatest fear is not that the innocent will
be convicted, but that the guilty will be treated in inhumane ways. By
erecting a presumption of mercy, this approach aims to force the justice
system to think carefully and work hard before it carries out a criminal
penalty.

These two modes of justice exist in the contemporary West, as this
Article aims to show. The first, the mode of justice oriented toward the
presumption of innocence, dominates in the criminal justice of the United
States. The second mode, oriented toward the presumption of mercy, is
much more powerfully present in the inquisitorial traditions of continental
Europe.

And of these two Western modes of justice, the first-our familiar,
American mode, oriented toward the presumption of innocence-is
troubled and increasingly fragile. The deep American attachment to what
Packer called the ideology of a "presumption of innocence" 2 has failed to
create a humane criminal justice system. On the contrary, our tendency to
think of the interests of justice as interests in protecting the innocent, not
the guilty, has contributed to the making of an extraordinarily harsh culture

1. Herbert L. Packer, Two Models of the Criminal Process, 113 U. PA. L. REV. 1, 13 (1964).
2. Id. at 12.

934 [Vol. 94:933



Weighing Two Western Modes of Justice

of criminal punishment-one that threatens all of us, black and white, rich
and poor. Meanwhile, the rise of modern scientific evidence is making our
conception of due process more and more difficult to sustain. The
continental mode of justice, oriented more toward the presumption of
mercy, certainly has its dangers and shortcomings, but on balance it is
better suited to creating a just criminal justice order for the modern world.
Americans of goodwill should feel uneasy about our culture of the
presumption of innocence, and they should be prepared to ponder the
inquisitorial presumption of mercy with an open mind.

Those are my claims. I offer them at a moment when mercy is much
on the American agenda. There is a widespread sense of crisis in American
criminal justice-a sense on both the right and the left that our punishment
practices have spun out of control.3 In the face of this crisis, the President
has made a point of making highly publicized use of his clemency power.4
Meanwhile, scholars of criminal law are dividing into two hostile camps-
one advocating mercy,5 the other deploring it6-while at least one author
has published a bold argument against our strong American orientation
toward protecting the innocent as the road to the creation of a humane
system.' My hope at this juncture is to bring a deeper understanding of the
workings of mercy in the law by looking beyond our borders to countries
where criminal justice has taken on less fearsome forms than it has here at
home. If there is something to learn from non-American justice, the time
has come to learn it.

3. E.g., Carl Hulse, Unlikely Cause Unites the Left and Right: Justice Reform, N.Y. TIMES
(Feb. 18, 2015), http://www.nytimes.com/2015/02/19/us/politics/unlikely-cause-unites-the-left-
and-the-right-justice-reform.html [https://perma.cc/KYE6-2TVR] (describing bipartisan advocacy
within the Coalition for Public Safety to overhaul the prison and justice systems); Colleen McCain
Nelson & Gary Fields, Obama, Koch Brothers in Unlikely Alliance to Overhaul Criminal Justice,
WALL STREET J. (July 16, 2015, 8:03 PM), http://www.wsj.com/articles/obama-koch-brothers-in
-unlikely-alliance-to-overhaul-criminal-justice-1437090737 [https://perma.cc/5Z93-BHHY]
(describing a collaboration between the Democratic White House and Republican donors to
reform federal sentencing laws and other aspects of the criminal justice system).

4. E.g., Peter Baker, Obama Plans Broader Use of Clemency to Free Nonviolent Drug
Offenders, N.Y. TIMES (July 3, 2015), http://www.nytimes.com/2015/07/04/us/obama-plans-
broader-use-of-clemency-to-free-nonviolent-drug-offenders.html [https://perma.cc/7M3U-MHLE]
(arguing that President Obama is using his clemency power as part of a broader effort to correct
oversentencing).

5. See, e.g., Rachel E. Barkow & Mark Osler, Restructuring Clemency: The Cost of Ignoring
Clemency and a Plan for Renewal, 82 U. CHI. L. REV. 1, 7 (arguing that mercy should be a
priority for the office of the presidency under the pardon power).

6. See, e.g., Paul H. Robinson, Obama's Get-Out-of-Jail-Free Decree, WALL STREET J.
(July 14, 2015, 7:28 PM), http://www.wsj.com/articles/obamas-get-out-of-jail-free-decree
-1436916535 [https://perma.cc/F9S6-AB7G] (arguing that using clemency to override existing
policy on criminal sentences sets a dangerous precedent for presidential use of the pardon power).

7. See Daniel Epps, The Consequences of Error in Criminal Justice, 128 HARV. L. REV. 1065,
1110-21 (2015) (criticizing the criminal justice system's preference for false acquittals over false
convictions through an analysis of the detrimental effects on the criminal justice system as a
whole).
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II. Culture Clash in Criminal Justice

People in every part of the Western world agree on the same
proposition, banal but fundamental: A civilized society must impose limits
on the state in its conduct of criminal justice. That is equally true of both of
the great Western traditions that now dominate throughout most of the
globe-the adversarial tradition of the common law and the inquisitorial
tradition of continental Europe. It is easy to amass quotes from both the
common law countries and the Continent that warn of the dangers of
government abuses: unless we are vigilant, we hear in America, we may
find ourselves living in a "police state";8 there are pressing risks of
"repressive excess," official French documents remind us, that call for close
constitutional oversight of criminal justice;9 a society of the rule of law, we
read in the German newspapers, is a society that must keep the criminal
justice system in a judicial "corset";10 and so on. But if we all agree that
government presents dangers, we differ over what those dangers are and
what sorts of limits to impose-so much so that Americans are sometimes
puzzled and even shocked by what goes on in inquisitorial Europe, while
Europeans can be equally puzzled and shocked by what goes on in
adversarial America.

Begin with what Americans find puzzling and shocking about the
inquisitorial systems of continental Europe. Much of it involves criminal
investigation. Suspicion of government investigators has been a constant in
American legal culture since the eighteenth century and today it is an
American commonplace that Fourth Amendment protections against the
threat of investigative abuses are essential-indeed "more essential than
ever," as Stephen Schulhofer proclaims-in the twenty-first age of high-
tech investigation." Safeguarding liberty, to us, begins with a healthy
distrust of government and most especially of government investigators.

Yet continental democracies like France, Germany, and Italy have
nothing quite like our Fourth Amendment. To be sure, continental
magistrates and police do not have carte blanche. There is quite a bit of

8. Sal Gentile, Are We Becoming a Police State? Five Things that Have Civil Liberties
Advocates Nervous, DAILY NEED (Dec. 7, 2011), http://www.pbs.org/wnet/need-to-know/the
-daily-need/are-we-becoming-a-police-state-five-things-that-have-civil-liberties-advocates-
nervous/12563/ [http://perma.cc/Q2WU-M9XU].

9. CONSEIL CONSTITUTIONNEL, DROIT PENAL ET DROIT CONSTITUTIONNEL 2 (1998) (Fr.),
http://www.conseil-constitutionnel.fr/conseil-constitutionnel/root/bankmm/pdf/Conseil/penal.pdf
[http://perma.cc/KZ98-CQ7C].

10. Gnter Bertram, Geschichte im Korsett des politischen Strafrechts: Meinungsfreiheit im
"freien Westen" [History in the Corset of Political Criminal Law: Freedom of Speech in the
"Free West"], 2010 DEUTSCHLAND JOURNAL 31, 39 (Ger.), http://www.deutschlandjournal.de/
DeutschlandJournal_-_Jahresau/Deutschland_Journal -_Jahresau/06Geschichte im Korsett_des

_politischen_StrafrechtsDJ2010.pdf [https://perma.cc/XR9Q-ZCL2].
11. STEPHEN J. SCHULHOFER, MORE ESSENTIAL THAN EVER: THE FOURTH AMENDMENT IN

THE TWENTY-FIRST CENTURY 180 (2012).
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regulation of the investigative process in all of the continental countries,
and some of that regulation bears a resemblance to our Fourth Amendment
jurisprudence, at least on paper.' 2  Europeans certainly claim to be
concerned with putting limits on state investigators. Nevertheless, in
practice they are prepared to strike a pragmatic balance between reining in
investigators and seeking the full truth,' 3 and the result is that continental
investigators periodically engage in practices that seem to Americans
disturbingly out of line.

Take a few recent examples that have made their way into the
American press. In France, former President Nicolas Sarkozy was indicted
by investigating magistrates on the basis of wiretaps on conversations they
ordered between him and his lawyer. That news triggered a fluny of
American reports about the "sweeping powers" of French investigators 4

and the "disturbing" conduct of the "the French justice system." 5 Isn't
such casual disregard for attorney-client privilege, Americans ask,
worrisome? Other French cases that are sure to worry Americans have
recently hit the papers as well.1 6 The Germans too can sometimes seem to

12. The European Court of Human Rights in particular has dedicated itself to keeping
criminal investigation within bounds, as have the national traditions. See Stephen C. Thaman,
Criminal Courts and Procedure, in COMPARATIVE LAW AND SOCIETY 235, 246-48 (David S.
Clark ed., 2012) (describing ways in which adversarial procedure has gradually replaced aspects
of the European inquisitorial model of criminal justice). Some of the reform efforts provoke
resistance from European police. See, e.g., Un syndicat policier dinonce "1'alourdissement" de
la procedure penale, 20 MINUTES (Jan. 29, 2014, 1:22 PM) (Fr.), http://www.20minutes.fr/france/
967347-20120706-syndicat-policier-denonce-l-alourdissement-procedure-penale [http://perma.cc/
YB94-68JT] (quoting French police officers denouncing increased criminal procedures).

13. This is a strong tendency accompanied by considerable discretion vested in judges. See
Sabine Gless, Germany: Balancing Truth Against Protected Constitutional Interests, in
EXCLUSIONARY RULES IN COMPARATIVE LAW 113, 114-15 (Stephen C. Thaman ed., 2013) (for
German balancing); Giulio Illuminati, Italy: Statutory Nullities and Non-Usability, in
EXCLUSIONARY RULES IN COMPARATIVE LAW, supra, at 235, 237-38 (for Italian limitations on
exclusion); Jean Pradel, France: Procedural Nullities and Exclusion, in EXCLUSIONARY RULES IN
COMPARATIVE LAW, supra, at 145, 152-53 (for French protection of the home). See also the
overall learned assessment of Professor Stephen C. Thaman, Balancing Truth Against Human
Rights: A Theory of Modern Exclusionary Rules, in EXCLUSIONARY RULES IN COMPARATIVE
LAW, supra, at 403.

14. A Scandal Tainting Both Sides, ECONOMIST (Mar. 15, 2014), http://www.economist.com/
news/europe/21599064-nicolas-sarkozys-political-comeback-endangered-scandal-tainting-both-
sides [http://penna.cc/7MWZ-CTXH].

15. Marc Champion, Eavesdropping on Sarkozy, BLOOMBERGVIEW (July 4, 2014, 8:00 AM),
http://www.bloombergview.com/articles/2014-07-04/eavesdropping-on-sarkozy [http://perma.cc/
6BNM-BATD].

16. Notably a mass DNA sweep in La Rochelle conducted under the threat that
noncooperators would simply be arrested. See Pauline Boyer, Viol a La Rochelle: "On se dit qu'il
y a un prddateur parmi nous, " LE FIGARO.FR (Apr. 14, 2014, 11:42 AM) (Fr.),
http://www.lefigaro.fr/actualite-france/2014/04/14/01016-20140414ARTFIG00087-viol-a-la
-rochelle-on-se-dit-qu-il-y-a-un-predateur-parmi-nous.php [http://perma.cc/3MNL-TC2T]
(describing French reactions to a justice ordering DNA testing of 527 men present at the time a
student was raped). No perpetrator was identified. Viol d'une lyckenne d La Rochelle: les tests
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Americans alarmingly insensitive to basic Fourth Amendment imperatives.
German investigators make heavy use of electronic surveillance-
including, notoriously, a police Trojan Horse program' 7-and even
outrageous abuses do not necessarily result in suppression of evidence.' 8

"Europe won't save you[!]," warns one site about German investigative
practices, your "e-mail is probably safer in the U.S."1 9 Not least, there is a
hotly discussed Italian example from a case that I will touch on throughout
this Article: the sensational trial of Amanda Knox, the Seattle exchange
student charged with an ugly murder in the small Italian city of Perugia in
2007. In the course of an intense public-relations battle over her guilt,
Knox's parents alleged that police interrogators had coerced their daughter
into falsely incriminating herself.2 0 The consequence was that they
themselves were indicted for criminal defamation of the police!2' What

kind offree country, Americans ask, brings a criminal prosecution against
people because they have the temerity to raise questions about a police
investigation? Is liberty really safe in a society where such things go on?

But it is not just inquisitorial criminal investigation that can
occasionally make Americans shake their heads. The same is also true-
even more true-of inquisitorial trial procedure. American trial procedure
is founded on a careful bifurcation of the criminal trial into the guilt phase
and the sentencing phase. 22 During the initial guilt phase, American law

ADN ndgatifs, LE MONDE (May 21, 2014, 7:32 PM) (Fr.), http://www.lemonde.fr/societe/article/
2014/05/21/viol-d-une-lyceenne-a-la-rochelle-les-test-adn-negatifs_4423264_3224.html [http://
perma.cc/XY63-9SJ5].

17. Monika Ermert, Brief German Police Used Trojan Horses in Investigations, INTELL.
PROP. WATCH (Oct. 10, 2011), http://www.ip-watch.org/2011/10/10/german-police-used-trojan
-horses-in-investigations/ [http://perma.cc/Sz6P-A23N].

18. In general, German investigations are subject to proportionality limits. See CHRISTIAN
JAGER, BEWEISVERWERTUNG UND BEWEISVERWERTUNGSVERBOTE IM STRAFPROZESS 4-12

(2003) (Ger.). For the application of these principles to the Trojan Horse program, see Frederik
Obermaier & Pascal Paukner, Bundestrojaner ist einsatzbereit, SUDDEUTSCHE ZEITUNG (Aug. 15,
2014, 12:29 AM) (Ger.), http://www.sueddeutsche.de/digital/online-ueberwachung
-bundestrojaner-ist-einsatzbereit-1.2090112 [https://perma.cc/QG2P-RWZG]. For earlier liter-
ature, see Joachim Bohnert, Ordnungsvorschriften im Strafverfahren, 1982 NEUE ZEITSCHRIFT
FOR STRAFRECHT 5 (Ger.); and Hans-Joachim Rudolphi, Revisibilitdt von Verfahrensmdngeln im
Strafyrozef3, in MONATSSCHRIFT FOR DEUTSCHES RECHT 93 (1970) (Ger.).

19. Cyrus Farivar, Europe Won't Save You: Why E-Mail is Probably Safer in the US, ARS
TECHNICA (Oct. 13, 2013, 4:00 PM), http://arstechnica.com/tech-policy/2013/10/europe-wont
-save-you-why-e-mail-is-probably-safer-in-the-us/2/ [http://perma.cc/NE4W-GFRR].

20. Stacy Meichtry, Italian Judge Indicts Amanda Knox's Parents, WALL STREET J. (Feb. 15,
2011, 4:54 PM), http://www.wsj.com/articles/
SB 10001424052748703312904576146641422780606 [https://perma.cc/759U-3SFM].

21. Doug Longhini, Amanda Knox's Parents to Go on Trial in Perugia, CBS NEWS (Mar. 20,
2012, 11:49 AM), http://www.cbsnews.com/news/amanda-knoxs-parents-to-go-on-trial-in-perugia
[http://perma.cc/6HDV-LJC6].

22. See Nancy J. King, How Different Is Death? Jury Sentencing in Capital and Non-Capital
Cases Compared, 2 OHIO ST. J. CRIM. L. 195, 195 n.1 (2004) (noting that while "[a]ll jurisdictions
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imposes severe limitations on the sorts of evidence the state can present
against the defendant.23 Even if the accused is a monster, we believe, he
must be declared innocent if he did not commit the crime at issue; that
means that the jury must be kept from hearing "prejudicial" facts about him
if at all possible.24 Such facts may be considered during the sentencing
phase 25-but only during the sentencing phase, after the defendant has been
convicted and the jurors dismissed. Any deviation from this foundational
evidentiary principle, Americans believe, will manifestly deny the
defendant a fair trial, and will dangerously undermine the presumption of
innocence. In America, we put people on trial for the crime with which
they are charged, not for everything they have ever done. 26 That seems to
us a bedrock principle of civilized justice.

Yet inquisitorial procedure does not respect the bedrock distinction
between guilt and sentencing phases! An inquisitorial trial serves both to
determine guilt and to pass sentence in a single combined proceeding-and
that means that character evidence relevant to sentencing gets aired in open
court before the defendant has been formally adjudicated guilty. During the
very opening minutes of a French or German trial, the presiding judge, to
the dismay of Americans, questions the accused about the "course of his life
before the crime with which he has been charged," while the jurors (in
France) or the lay assessors (in Germany and Italy) look on.27 The

authorizing capital punishment bifurcate the capital trial," "[j]ury trials are bifurcated in five of the
six states that authorize jury sentencing in non-capital cases").

23. See generally ROGER C. PARK ET AL., EVIDENCE LAW (3d ed. 2011) (describing the many
evidence rules and exceptions that apply in American criminal and civil trials).

24. E.g., id. 5.04, at 129 (explaining that the general ban on using evidence to establish a
character trait is rooted in a fear that the evidence will be too prejudicial).

25. E.g., Chris William Sanchirico, Character Evidence and the Object of Trial, 101 CoLUM.
L. REV. 1227, 1268 (2001) (outlining what factors may be considered during sentencing, including
evidence of "other crimes, wrongs, or acts").

26. Gerard E. Lynch, RICO: The Crime of Being a Criminal, Parts III & IV, 87 COLUM. L.
REV. 920, 961-62 (1987).

27. KLAUS HALLER & KLAUS CONZEN, DAS STRAFVERFAHREN: EINE SYSTEMATISCHE
DARSTELLUNG MIT ORIGINALAKTE UND FALLBEISPIELEN 391-92, at 175-76 (7th ed. 2014)
(Ger.) (advocating "Vernehmung des Angeklagten zur Sache, [interrogation of the accused as to
the substance of the case,]" with "Er6rterung des Vorlebens und pers6nlichen Werdegangs
[consideration of past history and personal process]" and then "Angaben zum eigentlichen
Tatgeschehen. [details of the actual crime.]" "Der Umfang der Vernehmung zur Person, also zum
Lebensweg, richtet sich nach Umfang und Bedeutung des Anklagevorwurfs. West der
Werdegang Auffalligkeiten auf-etwa pedophile Neigungen, psychiatrische oder
psychotherapeutische Behandlungen-so gebietet es die Aufklarungspflicht, diesen Umstanden
nachzugehen. [The life course of the accused, focusing on the extent and seriousness of the
accusation. If the personal history should show anomalies-such as paedophilic tendencies,
psychiatric or psychotherapeutic treatments-the duty of disclosure dictates that these
circumstances be taken into account]"); GASTON ST FANI, GEORGES LEVASSEUR & BERNARD
BOULOC, PROCEDURE P NALE 860, at 857 (22d ed. 2010) (Fr.) (describing the opening
interrogation of the accused by the prosecutor as follows: "S'inspirant generalement de
l'interrogatoire ddtinitif auquel le juge d'instruction aura proced6, le president retrace la vie de
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courtroom revelations about the defendant may include a host of damaging
and discreditable facts, such as that he plays hooky from school, 28 skips out
on work,29 drinks too much,30 or has pedophilic tendencies. 3' Meanwhile,
there is at best limited respect for American practices of constitutional
evidence suppression. 32 In the Knox case, for example, the Italian lay
assessors were permitted to hear the highly incriminating statement she had
given to the police-even though that statement had been technically
suppressed as a matter of Italian constitutional criminal procedure.33

American commentators were aghast. 34 Nor do the inquisitorial countries
have a tradition of vigorous cross-examination. There is nothing exactly
like our confrontation clause jurisprudence in continental Europe, as our
Supreme Court regularly asserts.35 Continental defense attorneys certainly

l'accuse jusqu'aux faits reprochds, et le ddroulement de ceux-ci; ii procede par voie de questions,
mais l'accusd ne tient souvent qu'un rOle mineur dans ce dialogue. [Loosely following the formal
interrogation conducted by the examining magistrate, the presider retraces the life of the accused
before the alleged offences, and how they occurred; he proceeds by posing questions, but the
accused often plays only a minor role in this dialogue.]").

28. Reinhard Granderath, Getilgt aber nicht vergessen: Das Verwertungsverbot des
Bundeszentralregistergesetzes, 18 ZEITSCHRIFT FOR RECHTSPOLITIK 319, 320 (1985) (Ger.)
("Schuleschwanzen, Weglaufen vom Arbeitsplatz, Vernachlassigung der Familie, fortgesetzter
AlkholomiBbrauch oder eine sonstige tadelnswerte Lebensfuhrung in Zumsammenhang mit der
Tat. [Truancy, absconding from work, family neglect, continued alcohol abuse or other
reprehensible lifestyles in connection with the crime.]").

29. Id.
30. Id.
31. HALLER & CONZEN, supra note 27, 392, at 176. See also the accounts in DETLEV

BURHOFF, HANDBUCH FOR DIE STRAFRECHTLICHE HAUPTVERHANDLUNG 444-47 (5th ed. 2007)

(prior convictions); id. at 921-28 (questioning of defendant); MICHAEL HEGHMANNS & UWE
SCHEFFLER, HANDBUCH ZUM STRAFVERFAHREN 673-78 (2008) (describing why a defendant
would accept punishment silently when accused of alcoholism and other embarrassing
characteristics).

32. For an introduction into the various factors that determine the admissibility of evidence,
see the discussion of balancing in Gless, supra note 13, at 114. For a classic discussion, see
Mirjan Damaska, Atomistic and Holistic Evaluation of Evidence: A Comparative View, in
COMPARATIVE AND PRIVATE INTERNATIONAL LAW 91, 92 (David S. Clark ed., 1990).

33. The admission of her statement was possible because the Italian system, like other
continental systems, permits the attachment of a civil suit to a criminal trial-in this case the civil
defamation suit brought against Knox by Diya Lumumba, who was initially charged with the
murder of Meredith Kercher on the strength of Knox's false statement. The procedural
background is explained in Julia Grace Mirabella, Note, Scales of Justice: Assessing Italian
Criminal Procedure Through the Amanda Knox Trial, 30 B.U. INT'L L.J. 229, 241-42 (2012).

34. Id.

35. See David Alan Sklansky, Anti-Inquisitorialism, 122 HARV. L. REV. 1634, 1650 (2009)
(discussing the history of cross-examinations in England and America). But of course the
question is far more complicated. Cf Art. 111 Costituzione [Cost.] (It.) (affording the right to
confront one's accuser); Convention for the Protection of Human Rights and Fundamental
Freedoms art. 6, Nov. 4, 1950, 213 U.N.T.S. 221 (affording the same right).
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speak up on behalf of their clients, sometimes forcefully, but it is by no
means unusual to see them conduct themselves in a deferential and even
meek manner. 36

Criminal procedure in Europe can involve wiretaps of conversations
between lawyers and their clients; defamation prosecutions targeting critics
of the police; defendants grilled in open court about their "course of life"
before they have been found guilty; and reticent defense counsel.
Encounters like these with contemporary continental justice leave
Americans disoriented and uneasy; a trip to a continental courtroom is
likely to reinforce the darkest suspicions that Americans harbor about the
inquisitorial tradition-the sorts of suspicions that multiplied when Knox
was initially convicted in a decision that seemed to put all the focus on her
allegedly debauched "course of life" rather than on hard evidence of her
guilt for the murder with which she was charged.37 The same sorts of
suspicions have given rise to the spirit of "anti-inquisitorialism," in the
words of David Sklansky, that increasingly pervades our Supreme Court
jurisprudence on criminal procedure.38  Few Americans would conclude
that contemporary continental countries are unbridled tyrannies of, say, the
Fascist or Communist type. Certainly German or French justice does not
seem as disturbing to Americans as justice in places like the Kyrgyz
Republic, 39 or Laos, 40 or China. 4 1 Nevertheless, from the American point of

36. For example, see the French documentary portraying a French murder trial, L 'Affaire
Delnatte, Justice en France (Le Cinq television broadcast June 12, 1991), https://
www.youtube.com/watch?v-u9ttrUx-5tE [https://perma.cc/KL7Z-EKGH] (beginning at minute
11:58) (Fr.).

37. See the fuller discussion in the Appendix, infra.
38. Sklansky, supra note 35, at 1668 ("Anti-inquisitorialism is ... a broad and longstanding

theme of American criminal procedure, and if anything it has grown more pronounced in recent
years.").

39. See U.S. DEP'T OF STATE, BUREAU OF DEMOCRACY, HUMAN RIGHTS, AND LABOR,
KYRGYZ REPUBLIC 2013 HUMAN RIGHTS REPORT 8 (2013), http://www.state.gov/documents/

organization/220607.pdf [http://perma.cc/4NAE-3YKW] ("While the law provides for defendants'
rights, including the presumption of innocence, the government regularly violated these rights.").

40. See U.S. DEP'T OF STATE, BUREAU OF DEMOCRACY, HUMAN RIGHTS, AND LABOR, LAOS
5, http://www.state.gov/documents/organization/186495.pdf [http://perma.cc/S37X-KD9E] ("By
law defendants enjoy a presumption of innocence, but in practice judges usually decided guilt or
innocence in advance, basing their decisions on the result of police or prosecutorial investigation
reports.").

41. E.g., Chris Buckley, China Aims to Abolish Goals for Arrests and Convictions, N.Y.
TIMES (Jan. 21, 2015), http://www.nytimes.com/2015/01/22/world/asia/china-said-to-be-doing
-away-with-goals-for-arrests-and-convictions.html [https://perma.cc/manage/vest/GV6P-97HK];
Andrew Jacobs & Chris Buckley, Presumed Guilty in China's War on Corruption, Targets Suffer
Abuses, N.Y. TIMES (Oct. 19, 2014), http://www.nytimes.com/2014/10/20/world/asia/the-new
-victims-of-chinas-war-on-corruption [http://perma.cc/GV6P-97HK] (reporting that an individual
signed a confession after being beaten, starved, and interrogated for days).
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view the law of continental Europe does look suspiciously insensitive to
some of the basic demands of justice, and at times perilously supine in the
face of state investigative and prosecutorial power.

But if Americans shudder when they are exposed to continental
practices, the same is true the other way around: We shock them too. Much
of what shocks continental observers has to do with the American
punishment system, which is often described in Europe as "barbarous." 42

Capital punishment is of course the most famous example of such American
state "barbarism," but it is by no means the only one. American
incarceration rates are, notoriously, the highest of any OECD country-
higher than in Russia and South Africa, both of which used to beat us out.43

Certainly they are spectacularly higher than the rates in Western Europe.44

Meanwhile, American prisoners benefit from few or none of the dignitary

protections that are regarded as indispensable in Europe.45 You may enjoy
more far-reaching evidentiary protections in an American courtroom than in
a continental one, but once you are convicted, the American state is much
more likely to condemn you to years, decades, or even life in a violent and
degrading prison with limited hope of parole, or no hope at all.

Nor does continental shock end with the American punishment system.
American criminal legislation and adjudication offend fundamental
European principles as well. Take the example of strict and vicarious
criminal liability. Continental criminal law rests on the rigorous application
of the principle of personal responsibility: to continental Europeans, it

42. E.g., Marc Pitzke, Brutale Hinrichtungen: Immer mehr US-Bundesstaaten wollen
Todesstrafe abschaffen, SPIEGEL ONLINE (Jan. 26, 2014, 1:31 PM) (Ger.), http://www.spiegel.de/
panorama/justiz/usa-bundesstaaten-schaffen-todesstrafe-nach-brutalen-hinrichtungen-ab-a-945270
.html [http://perma.cc/T75X-FV85]; Faustine Saint Genies, Execution en Oklahoma: "La peine de
mort, c'est la barbarie" ddnonce Badinter, PUB. S NAT (Apr. 30, 2014, 2:56 PM) (Fr.),
http://www.publicsenat.fr/lcp/politique/execution-oklahoma-peine-mort-c-barbarie-denonce
-badinter-562877 [https://perma.cc/5X9J-HHXU]; Maximilian Steinbeis, USA: Lebenslang far
Jugendliche-Ende einer barbarischen Strafrechtspraxis?, VERFASSUNGSBLOG ON MATTERS

CONSTITUTIONAL (Nov. 9, 2009) (Ger.), http://www.verfassungsblog.de/usa-lebenslang-fur
-jugendliche-ende-einer-barbarischen-strafrechtspraxis/#.Vkj0g9-rSu5 [http://perma.cc/7QN6
-7MA5] (for a practice now abandoned after Miller v. Alabama, 132 S. Ct. 2455 (2012), which
held that mandatory life imprisonment without parole for those under the age of eighteen at the
time of their crime violates the Eighth Amendment).

43. Michael Tonry, Crime and Criminal Justice, in THE OXFORD HANDBOOK OF CRIME AND

CRIMINAL JUSTICE 3, 17-19 (Michael Tonry ed., 2011).
44. See, e.g., Highest to Lowest - Prison Population Rate, WORLD PRISON BRIEF,

http://www.prisonstudies.org/highest-to-lowest/prisonpopulation_rate?fieldregion taxonomy

_tid=22 [http://perma.cc/FGL2-42EA] (showing comparative figures by country).
45. JAMES Q. WHITMAN, HARSH JUSTICE: CRIMINAL PUNISHMENT AND THE WIDENING

DIVIDE BETWEEN AMERICA AND EUROPE 9 (2003).
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seems elementary that in a civilized country offenders can only be
criminally convicted for acts they themselves have committed with a
culpable state of mind.46 That, they would say, is a bedrock principle of
civilized justice.47

Yet American criminal law is rife with doctrines of strict and vicarious
liability, notably in areas like the law of felony murder and conspiracy, and
those doctrines are energetically exploited by American prosecutors48 (and
sententiously endorsed by American judges 49). In America you can be
punished for an act you had no culpable intention of committing, for harm
that you had no culpable intention of causing, or even for an act committed
by someone else.50 When Europeans learn about these American doctrines
and practices, they see, once again, barbarism.5' How can any civilized

46. STRAFGESETZBUCH [STGB] [PENAL CODE], 15 (Ger.), translation at https://www
.gesetze-im-internet.de/englisch-stgb/german-criminalcode.pdf [https://perma.cc/8P9J-KZ46]
("Strafbar ist nur vorsatzliches Handeln, wenn nicht das Gesetz fahrlassiges Handeln ausdrucklich
mit Strafe bedroht. [Unless the law expressly provides for criminal liability based on negligence,
only intentional conduct shall give rise criminal liability.]"); see also KRISTIAN KOHL,
STRAFRECHT: ALLGEMEINER TEIL 78-79 (4th ed. 2002) (Ger.) (discussing StGB 15); WALTER
GROPP, STRAFRECHT: ALLGEMEINER TEIL 67-69 (3d ed. 2005) (Ger.) (basing discussion on
human dignity). For the French perspective, see JEAN PRADEL, MANUEL DE DROIT PENAL
GENERAL 461-62 (15th ed. 2004); LINE TEILLOT & PASCALE URBANSKY, DROIT PENAL

GENERAL 76-77 (2008) (Fr.).
47. See James Gordley, Responsibility in Crime, Tort, and Contract for the Unforeseeable

Consequences of an Intentional Wrong: A Once and Future Rule?, in THE LAW OF OBLIGATIONS
175, 176 (Peter Cane & Jane Stapleton eds., 1998) (contrasting Italian and American responses to
rules in their own bodies of law holding defendants liable for some acts they had not intended to
commit).

48. Darryl K. Brown, Criminal Law Reform and the Persistence of Strict Liability, 62 DUKE
L.J. 285, 332 (2012) (observing that incarceration rates between the United States and Europe had
roughly tracked one another through the 1960s, but that American rates approximately quintupled
in the period between the 1970s and the 2000s); Alex Kreit, Vicarious Criminal Liability and the
Constitutional Dimensions of Pinkerton, 57 AM. U. L. REV. 585, 598 (2008) (noting American
prosecutors' increasing use of Pinkerton liability beginning in the 1970s).

49. See Brown, supra note 48, at 324-25 (finding that the rationale judges regularly invoke
for strict liability interpretations is the idea that no proof of culpability is required beyond that
needed to ensure that an actor is not convicted for purely innocent conduct); see also Andrew
Ashworth & Meredith Blake, The Presumption of Innocence in English Criminal Law, 1996
CRIM. L. REV. 306, 316-17 (discussing the connection between strict liability and the burden of
proof).

50. See Pinkerton v. United States, 328 U.S. 640, 646-47 (1946) (upholding the conviction of
the defendant for acts of a coconspirator made in furtherance of the conspiracy); GUYORA
BINDER, FELONY MURDER 28 (2012) ("[A] felony murder law is simply a law conditioning
murder liability on unintended killing in the commission or attempt of a felony."). The absence of
conspiracy law in non-common law, and especially non-American common law, traditions came
to the fore most recently in Hamdan v. Rumsfeld, 548 U.S. 557, 566 (2006). The American
tendency to use conspiracy law as a means of dealing with terrorism creates serious tension on the
international scene.

51. JEAN PRADEL, DROIT PENAL COMPARE 95 (3d ed. 2008) (objecting to felony murder
doctrine); Gordley, supra note 47, at 175-83; Katja Gelinsky, Jeden Tag eine bose Tat,
FRANKFURTER ALLGEMEINE (Dec. 5, 2009) (Ger.), http://www.faz.net/aktuell/wirtschaft/
wirtschaftspolitik/amerikanisches-strafrecht-jeden-tag-eine-boese-tat-1899813.html



Texas Law Review

society punish one person for an act committed by another? Here it is the
Europeans who shudder. As we shall see, there are other examples of
American doctrines that shock the continental conscience.

Even the guarantees of American criminal trial seem patently
inadequate to continental jurists. Europeans insist that any person charged
with an offense carrying a serious penalty must be afforded a trial.52 Doing
so seems to them a minimum requirement of a just order. Americans, by
contrast, tolerate a system in which even life imprisonment may be imposed
as the result of a mere plea bargain, and in which full-scale trials have
become vanishingly rare events.53

So from either shore we gaze across the Atlantic in dismay (and no
doubt self-satisfaction). How did it come to pass that conceptions of
fundamental justice differ so much in countries that share such a deep

commitment to curbing abuses of state power and that share so much of
their Western cultural heritage as well?

III. Presumption of Innocence/Presumption of Mercy

Our standard comparative law literature has no satisfying answer to
give. The literature commonly takes a familiar line in describing the
contrast between them and us: the fundamental tension at work, our
literature explains, is the tension between the protection of rights and the
pursuit of the truth. The American adversarial system puts the emphasis on
due process rights, suppressing and excluding evidence even at the cost of
having "trials without truth."5 4 The Europeans, by contrast, are reluctant to

[http://perma.cc/UG5C-CXCY] (describing American strict liability offenses); Bastian Fresca,
Leser-Kommentar, Felony Murder Rule?, Focus (Apr. 14, 2014, 7:04 PM) (Ger.),
http://www.focus.de/panorama/welt/felony-murder-rule-harsche-us-rechtsprechung-kommentar

_id_5703638.html [http://perma.cc/X4X4-N383] (confused account with denunciation of
Americans as "barbarians"); cf DENIS SALAS, LA VOLONTE DE PUNIR: ESSAI SUR LE POPULISME

PENAL 118-20 (2005) (arguing that irrational dangerousness calculus has swamped mens rea
focus in American criminal justice). It is important to observe that the law of complicity presents
complications that open the possibility of various forms of vicarious liability in all systems. For
French conspiracy law, see, for example, CODE PENAL [C. PEN.] art. 121-7 (Fr.), translation at
https://www.legifrance.gouv.fr/content/download/1957/13715/version/4/file/Code_33.pdf
[https://perma.cc/Y4TB-EL32]. Nevertheless, as the French observe, the French sentencing
regime leaves ample room for distinguishing accomplices from principals. Still, close study of the
application of the law of complicity might reveal more continental willingness to countenance
forms of strict and vicarious liability in practice than continental authorities are prepared to
acknowledge. Indeed, as I will suggest below, continental practices permit means of dealing sub
rosa with questions of dangerousness that are effectively dealt with in the United States through
doctrines of strict and vicarious liability.

52. See infra notes 56-58 and accompanying text.

53. U.S. DEP'T OF JUSTICE, BUREAU OF JUSTICE ASSISTANCE, PLEA AND CHARGE

BARGAINING: RESEARCH SUMMARY 1 (2011), https://www.bja.gov/Publications/
PleaBargainingResearchSummary.pdf [https://perma.cc/9KWB-EEZ8] (noting that of the 75,573
cases disposed of in federal district court by trial or plea, 95% were disposed of by a guilty plea).

54. WILLIAM T. PIZZI, TRIALS WITHOUT TRUTH 25 (1999).

[Vol. 94:933944
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sacrifice investigative fact-finding efficiency on the altar of rights; they
believe too deeply in the imperative of establishing the whole truth for that.
Europeans insist on an inquiry into the whole truth: that is why they are
called "inquisitorial" while we are called "adversarial."5 5 (There is another,
more philosophically abstract version of the argument as well: the common
law tradition, scholars sometimes say, has a history of treating defendants
as subjects, the bearers of rights; whereas the continental tradition has a
history of treating them as mere objects.)5 6 For most commentators, the
implication is that inquisitorial Europeans have lessons to learn from the
adversarial Americans about protecting the due process rights of the
accused-though for some, the implication is that Americans should learn
from the Europeans to take off the investigative gloves.57

That familiar account of the differences between inquisitorial and
adversarial values is certainly not completely off base. It is indeed the case,
for the most part,58 that continental systems are more rigorously committed
to getting to the truth through professional investigative techniques, and
accordingly less solicitous of American-style due process rights.
Nevertheless, focusing on the tension between truth-seeking and rights-
protection is by no means sufficient. Yes, the Europeans want to get the
whole truth. But it would be deeply mistaken to imagine that they care only
about fact-finding efficiency and not about rights. The Europeans most
certainly do care about rights. If they did not care about rights, they would
not be shocked by the aspects of American justice that shock them. What
matters is that their understanding of the rights at stake is different from
ours.

55. See Thaman, supra note 12, at 248 (contrasting the inquisitorial "search for the truth" with
the rights alternative associated with the adversarial tradition).

56. See, e.g., 1 JULIO B. J. MAIER, DERECHO PROCESAL PENAL 314-15 (2d ed. 2004) (Spain)
(discussing impact of a 1670 French ordinance on the development of continental tradition).

57. For a discussion of the classic rights versus truth account of Comparative Criminal
Procedure, including a welcome expression of skepticism, see generally Maximo Langer & Kent
Roach, Rights in the Criminal Process: A Case Study of Convergence and Disclosure Rights, in
ROUTLEDGE HANDBOOK OF CONSTITUTIONAL LAW 273 (Mark Tushnet et al. eds., 2013). It is
important to see this interpretive tradition in comparative law in its historical context. The
idealization of common law rights extends back to the anglomanie of the eighteenth century, and
in some sense as far back as Fortescue. Nevertheless, the modern American literature took shape
against the background of American debates over the due process revolution, with the result that
scholars tended to interpret the contrast between our system and the European alternatives as a
contrast between a due process order and a less hampered investigative order. The most important
figure in this regard is John Langbein, whose critique of the complexity of due-process-oriented
American trials can be found, for example, in John H. Langbein, Land Without Plea-Bargaining:
How the Germans Do It, 78 MICH. L. REv. 204, 206 (1979). For a brilliant classic precursor, see
JAMES FITZJAMES STEPHEN, A GENERAL VIEW OF THE CRIMINAL LAW OF ENGLAND 166 (K.J.M.
Smith ed., Oxford Univ. Press 2014) (1863) ("[T]he inquisitorial theory of criminal procedure is
beyond all question the true one. It is self-evident that a trial ought to be a public inquiry into the
truth of a matter .... ").

58. But see infra note 211 and accompanying text.
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We need an account that focuses squarely on how our conceptions of
rights differ, and that is what this Article aims to offer. Our conceptions of
rights differ, it aims to show, in ways that must be seen against the
background of the contrast between two cultural orientations in criminal
law: on the one hand, an orientation toward our familiar presumption of
innocence, focused on the rights of the innocent; on the other hand, an
orientation toward what I propose to call the "presumption of mercy,"
focused on the rights of the guilty.

The phrase "presumption of mercy" is certainly unfamiliar. Existing
legal systems do not use it; it is my own invention. Readers may object that
it is wrong to describe European systems with a phrase that Europeans do
not use themselves. 59 Nevertheless, I am convinced that a great deal of
what we find mutually shocking can best be understood if we recognize the

value of this admittedly unfamiliar legal concept. More than that, I believe
that it can help us gain insight into some dilemmas of modern criminal
justice everywhere.

Since the concept "presumption of mercy" is unfamiliar, though, a few
preliminary clarifications are in order. First, it is important to dispel one
natural misunderstanding: A system oriented toward a presumption of
mercy is not a system that refuses to punish. A presumption of mercy is
simply a presumption-a presumption that offenders will be spared, or
subjected to milder punishment, if appropriate. All presumptions can be
overcome, and that is true of this one as well. The presumption of mercy
does not bar punishing the guilty any more than the presumption of
innocence bars convicting the accused. It simply forces justice officials to
work hard in order to justify the decision to punish, just as the presumption
of innocence is designed to force justice officials to work hard in order to
justify the decision to convict; and once the presumption of mercy is
overcome, the criminal justice system may well impose tough sentences.
Both orientations create presumptions for the same reason: imposing
criminal punishment is a morally fraught business, which tests our
conscience. We have a deep fear of making mistakes, and so we create

59. The methodological questions are important-though I think not important enough to
merit sustained discussion in the text. It is true that "presumption of mercy" is not only unknown
in European law, but difficult to render in European languages. (The best choice may be Latin:
praesumptio clementiae as contrasted with praesumptio innocentiae; this would yield the French
prdsomption de cldmence/prdsomption d'innocence. It is not easy to construct a corollary for the
German Unschuldsvermutung; perhaps one could revive the expression Gnadengebot). If our task
is simply to give a faithful account of how foreign systems are understood by those who operate
within them, this Article is a misguided enterprise. Nevertheless, I resist that view of our task,
even in the compelling version presented by William Ewald, Comparative Jurisprudence
(I): What Was It Like to Try a Rat, 143 U. PA. L. REv. 1889 (1995). 1 think that it is possible to
grasp dynamics of the law in ways that depart from familiar descriptions, but that are nevertheless
revealing. Readers, European and American, will have to judge for themselves whether the
Article succeeds in the effort.
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procedural presumptions that will force us to justify our decisions with care
and suitable deliberation. But the two orientations conceive of the risks of
mistake attendant on criminal punishment differently. The first kind of
presumption is designed to counter the risk that we will sin by inflicting
punishment on those who are in fact innocent, while the second is designed
to counter the risk that we will sin by mistreating those who are in fact
guilty.

Second, the contrast that I wish to sketch out is not just a contrast
between two technical rules. It is the contrast between two larger cultural
orientations in the law. American cultural allegiance to the presumption of
innocence extends beyond the technical courtroom rule putting the burden
of proof on the state. "[O]ur generally accepted ideology of a presumption
of innocence," 60 to repeat Packer's phrase, shapes American legal culture
much more broadly than that: We share an almost instinctive orientation
that rests on the belief that the most serious threat to justice is the threat that
the innocent will be targeted. 61  The impact of that orientation is felt
throughout American criminal law, not just in courtroom respect for the
technical presumption of innocence. 62

In much the same way, the orientation toward the presumption of
mercy extends beyond technical rules requiring mitigation of punishment.
It belongs to a much broader continental cultural pattern whose sources lie
ultimately in a hierarchical, paternalistic understanding of justice. Mirjan
Damaska famously argued that continental justice assumes a hierarchical
structure of authority; 63 we see just such a structure of authority in the
strong continental orientation toward mercy: In line with the hierarchical
sensibility, continental legal practices rest broadly on the belief that justice
officials have a "paternalistic obligation to protect the defendant." 64

Third, when I say that the clash between our legal cultures ought to be
seen against the background of the dichotomy between these two
contrasting orientations, I do not mean that there is some simple equation to
be drawn between American law and the culture of the presumption of
innocence, or between continental law and the culture of the presumption of
mercy. It is not the case that American criminal justice turns exclusively on
the presumption of innocence, nor that the continental traditions turn
exclusively on the presumption of mercy. All the legal cultures of the

60. Packer, supra note 1, at 11.
61. Id.
62. PIzzI, supra note 54, at 46-68 (surveying the evidentiary hurdles that American

prosecutors have to cope with when attempting to bring a case against a criminally accused
individual).

63. Mirjan Damagka, Structures of Authority and Comparative Criminal Procedure, 84 YALE
L.J. 480, 487 (1975).

64. William T. Pizzi & Mariangela Montagna, The Battle to Establish an Adversarial Trial
System in Italy, 25 MICH. J. INT'L L. 429, 449 (2004).
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Atlantic world are products of complex histories in which the two threads
are interwoven. The continental traditions, in particular, most certainly do
include a presumption of innocence. My aim is only to show that the
presumption of mercy stands out much more prominently in the fabric of
modern day continental justice. There is no necessary absolute choice
between either the presumption of innocence or the presumption of mercy;
but it is the case that the presumption of mercy has proven more at home in
the continental world.

Nor is that surprising: for as I will emphasize, fourthly, the two
orientations are rooted in different political sensibilities. Indeed, it is
essential that we recognize that the two presumptions are at home in two
different political cultures. The presumption of innocence fits comfortably
within an antistatist, classic liberal sensibility of the kind we so often
encounter in American law. By contrast, the presumption of mercy fits
more comfortably within a statist sensibility, informed by deference to the
authority and expertise of government officials.

It is nothing new to say that differences in political culture lie in the
background of our differences in criminal procedure: in particular, it is a
commonplace that the relative passivity of the common law judge and the
relative autonomy of the common law jury reflect traditions of common law
resistance to strong assertions of government authority.65 But it is
important to recognize that the importance of political culture extends
beyond these well-worn questions of the power of judge and jury. Political
culture also has a fundamental impact on the understanding of a basic
problem in criminal law analysis that is centrally important for this Article:
how to decide which offenders to classify as "innocent."

Innocence is, after all, not a self-explanatory concept. There is more
than one way of determining which defendants should count as "innocent."
In particular, when we have deserving offenders before us-those who have
some excuse or justification to offer in their defense-we can choose to
deem them either "innocent" or "guilty but forgiven"; we can opt either for
exculpation or for mercy. For example, if individuals kill in self-defense,
we can opt either to acquit them (as is the case in modern Western
systems 66), or to convict them but then pardon them (as was frequently the
case in earlier centuries 67).

65. For an example, with reference to the Knox case, see Mirabella, supra note 33, at 250-51.
66. C. PEN., supra note 51, art. 122-5 (Fr.); STGB, supra note 46, 32 (Ger.).
67. See 4 WILLIAM BLACKSTONE, COMMENTARIES * 184 (observing that where a killing was

the result of self-defense, a general verdict of acquittal was usually permitted by English judges of
the time); NAOMI HURNARD, THE KING'S PARDON FOR HOMICIDE BEFORE A.D. 1307, at 1 (1969)
(discussing the king's authority to grant pardons in the Anglo-Saxon era); Elizabeth Papp Kamali,
A Felonious State of Mind: Mens Rea in Thirteenth- and Fourteenth-Century England 1 (2015)
(unpublished Ph.D. dissertation, University of Michigan) (on file with Texas Law Review) (noting
that under twelfth-century English law, a homicide judgment often allowed jurors to decide
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It should be obvious that the choice we make between these two
options has significant implications for the place of criminal justice within
the larger political order of a given society. Mercy, the practice of
declaring offenders "guilty but forgiven," is closely associated with
assertions of strong state authority. Thus monarchical systems of justice
always made heavy use of discretionary royal mercy before the nineteenth
century and continue to make heavy use of mercy today. The Thai and
Saudi monarchies, for example, make ostentatious use of pardons. 68 For
that matter, the Nazis did too. (For example, there was a general amnesty
for low-level offenders on the occasion of Hitler's birthday.) 69 States that
claim extensive authority often maintain that authority in part through
displays of mercy.

By contrast, exculpation-the practice of declaring deserving
offenders "innocent"-comports with an antistatist approach to criminal
justice. If we declare our deserving offenders "innocent," we declare them
to be immune as a matter of principle to the state's punishment power,
regardless of whether the state chooses to punish or pardon.
Correspondingly, when lawyers and legislators develop doctrines of
exculpation that permit verdicts of "innocent," they are doing more than
just exploring the dictates of moral philosophy, as most professors of
criminal law like to think of themselves as doing. They are engaging in a
form of juristic politics, erecting tacit doctrinal barriers against the assertion
of state power.

It should be clear that opting for exculpation rather than mercy is in
deep harmony with an orientation toward the presumption of innocence. If
we declare the class of deserving offenders "innocent" rather than "guilty
but forgiven," we bias the system in favor of finding more defendants
technically "innocent." We create, not precisely a presumption of
innocence, but a kindred bias toward verdicts of innocence. Choosing to
declare deserving offenders "guilty but forgiven," by contrast, is obviously
more in tune with the presumption of mercy. Instead of swelling the ranks
of those who will be deemed "innocent," it puts the focus on the question of
whether it is right to go easy on some of those found "guilty" or,
conversely, right to subject some of them to stiffer sentences because they
represent more of a danger to society.

whether to "send an accused man or woman back to prison to await a pardon, into the world as a
free individual, or to the gallows").

68. 500 Prisoners Benefit from Royal Pardon, ARAB NEWS (June 28, 2014, 2:11 AM),
http://www.arabnews.com/news/593446 [http://perma.cc/5MJR-MDQV]. The Thai practice of
pardoning is especially common, and noteworthy, in cases involving insults to the monarchy. See,
e.g., Thai King Pardons American Convicted of Insulting Monarchy, GUARDIAN (July 10, 2012,
11:30 PM), http://www.theguardian.com/world/2012/jul/I1/thai-king-pardons-american-insulting
[http://perma.cc/3FJF-LT2S].

69. WHITMAN, supra note 45, at 148.
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Of these two, mercy is inevitably more difficult for Americans to
accept than exculpation, since it assumes the legitimacy and superior
wisdom of paternalistic state officials in a way against which they tend to
rebel. As a result, it can be hard for us to swallow the lessons we ought to
learn from the continental traditions.70 Nevertheless, they are lessons we
must swallow. For if we can overcome our shock and acquire a better
appreciation of the values of continental justice, we will also acquire a
healthy sense of the dangers in our own approach-dangers that are grave,
growing, and too easily neglected by Americans too attached to the idea
that the most urgent danger we face is the danger that a malevolent or out-
of-control state will target citizens who are in fact innocent.

IV. Beyond the American Presumption of Innocence

Nobody is likely to be surprised when I say that the American
approach to limiting state power corresponds much more to the mode of
justice oriented toward the presumption of innocence than the mode
oriented toward the presumption of mercy. We all recognize that American
justice revolves around Packer's "generally accepted ideology of a
presumption of innocence" 71: it is a frequently repeated American truism
that "[t]he wrongful conviction of an innocent person is the worst nightmare
to anyone who cares about justice." 72 ("Nightmare" is indeed a regularly
incanted word.) 73 It is also a touchstone of American Human Rights policy
that violations of the presumption of innocence are capital instances of
political injustice throughout the world. 74

Not least, it is a commonplace that the "nightmare" of the conviction
of the innocent is a real and pressing danger in America itself. Americans
are used to worrying that state investigators may be biased, overweening,

70. For expressions of American hostility to mercy, see an article by the late Dan Markel:
Against Mercy, 88 MINN. L. REV. 1421, 1422, 1478-79 (2004), and Robinson, supra note 6. One
is inclined to cry out in response, with Camille Desmoulins, "[P]ourquoi la cl6mence seroit-elle
devenue un crime dans la Republique? [Why has mercy become a crime in the Republic?]"
CAMILLE DESMOULINS, LE VIEUX CORDELIER 124 (Albert Mathiez eds., 1936) (Fr.).

71. Packer, supra note 1, at 11.

72. H. Patrick Furman, Wrongful Convictions and the Accuracy of the Criminal Justice
System, COLO. LAW., Sept. 2003, at 11, 11.

73. See, e.g., BRANDON L. GARRETT, CONVICTING THE INNOCENT: WHERE CRIMINAL

PRoSECUTIONS Go WRONG 243 (2011) (quoting North Carolina Governor Mike Easley asserting
that an innocent person in jail is law enforcement's "greatest nightmare").

74. See WHITMAN, supra note 45, at 77-78 (explaining how Americans generally view
"investigatory custody," which allows investigating magistrates to hold suspects for extended
periods of time with few procedural checks, as unfair, harsh, and nearly tyrannical).
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indifferent to our privacy interests, racist, or at the very least dangerously
incompetent; while the jury, which is supposed to serve as our bulwark
against state malfeasance, may all too easily be manipulated by the
adversarial prosecutors determined to win cases.75

And Americans may well be right to worry. It is undoubtedly the case
that the overwhelming bulk of accused persons in America are guilty; most
cops and most prosecutors are decent people doing their best at tough jobs;
and in the vast majority of cases that result in charges, it is perfectly
obvious who the culprit is. Nevertheless, it is a fair guess that more
innocents are convicted in America than in continental Europe. That is the
implication of work like Brandon Garrett's 2011 book Convicting the
Innocent, which reconstructs how more than two hundred American
defendants whose innocence was later proved through DNA evidence were
initially convicted. 76 Our underprofessionalized, politicized, procedurally
haphazard system, so effectively described by Garrett, almost certainly
produces more wrongful convictions than the more highly professionalized
and non-adversarial continental systems do.77 (There are also doctrinal
reasons why the common law, and in particular the American common law,
lends itself to wrongful convictions more than continental law does.)78 For
those reasons alone, it is understandable that the presumption of innocence
should feature peculiarly prominently in the American idea of justice.

There is another reason as well: roughly 95% of American cases are
resolved by plea bargain.79 The inevitable consequence is that the tiny
percentage of cases that go to trial involve a heavy disproportion of

75. See generally, e.g., Victor Gold, Psychological Manipulation in the Courtroom, 66 NEB.
L. REV. 562 (1987) (discussing how evidence can be manipulated to affect the jury's perception
and the ultimate outcome of the case).

76. See generally GARRETT, supra note 73. Other work in the same vein is surveyed in
Christopher Slobogin, Lessons from Inquisitorialism, 87 S. CAL. L. REV. 699, 704-06 (2014).

77. Our "trust in the [common law] trial process," as Garrett delicately concludes, "may have
been misplaced." GARRETT, supra note 73, at 260. For the contrast with the continental tradition
of fact-finding, with its repeated vetting of the dossier, see the discussion in Part V, infra.

78. We know that wrongful convictions are very frequently the result of false confessions.
Yet in the continental world, a confession uncorroborated by other evidence is insufficient to
sustain a conviction. See the discussion in Lissa Griffin, Can "Real" Corroboration
Requirements Prevent Wronglid Convictions?, COMP. L. PROF BLOG (Mar. 28, 2014),
http://lawprofessors.typepad.com/comparativelaw/2014/03/can-real-corroboration-requirements-
prevent-wrongful-convictions.html [http://perma.cc/5XQA-JYED]. Historically the common law
used the corpus delicti rule, which required at least hard evidence that the crime to which the
defendant had confessed had in fact been committed; but even the corpus delicti rule has been
generally abandoned in the United States. For a recent example, see the Etan Patz case. James C.
McKinley Jr., Confession in Etan Patz Case Can Be Used at Trial, Judge Rules, N.Y. TIMES
(Nov. 24, 2014), http://www.nytimes.com/2014/11/25/nyregion/confession-in-etan-patz-case-can-
be-used-at-trial-judge-rules.html [http://perma.cc/6MHN-WDB9]. Given all we know about false
confessions, this is a reprehensible development.

79. U.S. DEP'T OF JUSTICE, BUREAU OF JUSTICE ASSISTANCE, supra note 53, at 1.
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defendants with colorable claims of innocence.80  Anybody whose
understanding of the nature of criminal justice is formed by witnessing trial
in modern America will naturally conclude that innocent persons are
frequently accused.

For those reasons, and because the presumption of innocence fits so
comfortably within an antistatist, classic liberal sensibility, it is unsurprising
that the American idea of justice revolves heavily around the presumption
of innocence. We fear, understandably, that evils will transpire in the
American investigative process; we share a cultural sensibility that
imagines that the state is out to get us; and, committed to forestalling the
conviction of the innocent and more broadly to preserving liberty, we
agree-on both the American left and the American right-that we must
make it difficult for the state to prove its case and difficult for the state to

blacken the jury's perception of the defendant.81

In particular, we embrace Packer's "obstacle course" model of due
process. 82 The core institutions for limiting state power, on this American
"obstacle course" understanding, have to do with evidence: they are the
Fourth Amendment, permitting the suppression of illegally gathered
evidence, and the admissibility rules of trial evidence, permitting the
exclusion of all that might be prejudicial. 83 The "obstacle course" also
includes other practices intended to combat the risk of juror prejudice, such
as elaborate voir dire and the occasional transfer of a highly publicized case
to a less prejudicial venue. 84 This American system has plenty of critics
and skeptics. But by and large it commands tremendous support. Our
culture of the presumption of innocence seems to Americans, left and right,
one of the glories of our tradition of safeguarding civil liberties, celebrated
in Supreme Court opinions and television shows alike. 85 Our concern with

80. Consider the analogous result in the civil context. Cf George Priest & Benjamin Klein,
The Selection of Disputes for Litigation, 13 J. LEGAL STUD. 1, 1-6 (1984) (explaining that in the
civil context, cases that go to trial are the ones in which the verdict is difficult to predict).

81. See Packer, supra note 1, at 14-15 (outlining a model of criminal process that stresses the
possibility of error, insists on formal adjudicative fact-finding, and rejects efficiency in favor of
increased protection for the factually innocent).

82. Packer, supra note 1, at 13.

83. See Mark E. Cammack, The Rise and Fall of the Constitutional Exclusionary Rule in the
United States, 58 AM. J. COMP. L. 631, 632-33 (2010) (discussing the function of the exclusionary
rule regarding the Fourth, Fifth, and Sixth Amendments); infra notes 122-25 and accompanying
text on the law of evidence.

84. Voir dire of the American kind is unknown in Europe. For the selection of jurors in
France, see, for example, MICHELE-LAURE RASSAT, TRAITS DE PROCEDURE PENALE 118-20
(2001) (Fr.) (outlining the jury selection process in France).

85. See, e.g., Coffin v. United States, 156 U.S. 432, 453 (1895) ("The principle that there is a
presumption of innocence in favor of the accused is the undoubted law, axiomatic and elementary,
and its enforcement lies at the foundation of the administration of our criminal law.").
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the fate of innocents who are unjustly targeted looms as large in Hollywood
as it does in the law, and it pervaded American reactions to the Amanda
Knox case.86

But our concerns are emphatically concerns for the innocent. Once an
American defendant has been properly convicted, and consigned to the
class of the guilty, American law affords startlingly few protections-few
limits on proportionality in punishment, few mechanisms for intervening in
the management of prisons, few rights of reintegration after release. 87 Nor
is it only our law that turns on protections for the innocent. The same is
true of our political culture. There is growing opposition to the death
penalty in America, for example.8 8 But it is opposition predicated primarily
on the fear that innocent persons might be executed, not on the idea,
common in Europe, that there might be something wrong about execution
as such. 89 Our fundamental concerns are concerns for the innocent, not the
guilty, who seem to us to have forfeited their rights by committing an act
prohibited by a law passed through proper democratic processes. There is a
deep-seated tendency in America to regard "offenders who break the social
contract and violate our criminal laws" 90 as persons who have lost the
protections that law-abiding citizens are entitled to expect.9 1

This American "ideology of a presumption of innocence" does not
reign in the continental countries. This is not, let me rush to say, because
the inquisitorial tradition does not have its own version of the presumption
of innocence. It does. In fact, the continental commitment to the
presumption of innocence is much older than ours: proudly though
Americans may celebrate the presumption of innocence today, the truth is
that it was formally endorsed by the American Supreme Court only in
1895.92 On the Continent, by contrast, the presumption of innocence can be
traced back deep into the Middle Ages: "every person must be presumed

86. Mirabella, supra note 33, at 231.
87. I have surveyed many of the differences between American and continental European

practice in Harsh Justice. The issues include felon disenfranchisement (essentially unknown in
Europe) and the European right to privacy and protection for personality, which are intended to
allow convicts to reintegrate themselves in society despite a criminal conviction. See WHITMAN,
supra note 45, at 84-92.

88. Less Support for Death Penalty, Especially Among Democrats, PEW RES. CTR. (Apr. 16,
2015), http://www.people-press.org/2015/04/16/less-support-for-death-penalty-especially-among
-democrats/ [https://perma.cc/KD7L-JZWG].

89. See generally Carol S. Steiker & Jordan M. Steiker, The Seduction of Innocence: The
Attraction and Limitations of the Focus on Innocence in Capital Punishment Law and Advocacy,
95 J. CRIM. L. & CRIMINOLOGY 587 (2005) (articulating various concerns with the prominence of
innocence in arguments to abolish the death penalty).

90. People v. Saetern, 174 Cal. Rptr. 3d 836, 846 (2014).
91. For the classic, and highly influential, modern American philosophical elaboration of this

social-contractarian intuition, see Herbert Morris, Persons and Punishment, 52 MONIST 475, 477
(1968).

92. Coffin v. United States, 156 U.S. 432, 452-53 (1895).
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innocent until proven guilty" was a formula originally coined, around 1300,
not by a common lawyer, but by a continental one.93 There has been a
continuous and often vigorous continental jurisprudence of the presumption
of innocence ever since.94

Nevertheless there is no doubt that the continental presumption of
innocence is conceived differently from ours. In part, this is because
continental protections for privacy are conceived differently. In both the
American and the continental traditions, the presumption of innocence is
regarded as basic to the protection of privacy. But (as I have argued at
length elsewhere) 95 Americans tend to think of privacy as a liberty interest,
primarily threatened by the government. Continentals, by contrast, tend to
think of privacy as a dignity interest, primarily threatened by public
exposure in the media.96  That difference has a direct impact on their
understanding of how the innocent should be protected. Americans think of
the privacy interest at stake as an interest in being shielded against
government investigators. 97 The Europeans, by contrast, think that accused
persons should be shielded from exposure in the media as well. 98 Thus they
regard American practices like the "perp walk" and the casual publication
of the names of suspects as truly shocking violations of the presumption of
innocence. (The treatment of Dominique Strauss-Kahn at the hands of the
New York police is the most recent example: After he was subjected to the
perp walk, there were howls of protest in the press of all the Western
European countries. 99 Is there no presumption of innocence in America?
asked European observers.) 100

93. Kenneth Pennington, Innocent Until Proven Guilty: The Origins of a Legal Maxim, 63
JURIST 106, 109, 112 (2003). The formula is generally traced to French canonist Jean Lemoine,
known amongst the cardinals as Johannes Monachus (1250-1313). Id. at 116 n.26; see also
Kenneth Pennington, Due Process, Community, and the Prince in the Evolution of the Ordo
Iudiciarius, 9 RIVISTA INTERNAZIONALE DI DIRITTO COMMUNE 9, 36 n.90 (1998) ("Johannes
Monachus to Extrav. Com. 2.3.1: 'Item quilibet presumitur innocens nisi probetur nocens, extra.
de presum. c. Dudum (X 2.23.16), extra. de scrut. in ord. fac. c. unico (X 1.12.1), ff. de manumis.
test. 1. Seruos (D.40.4.20) et ius est promptius ad absoluendum quam ad condemnandum.' [A
person is presumed innocent until proven guilty. [X 2.23.16; X 1.12.1; D.40.4.20] And the law is
quicker to absolve than to condemn.]").

94. The early history is associated in particular with the maxim "in dubio pro reo"-"when in
doubt, for the accused." E.g., PETER HOLTAPPELS, DIE ENTWICKLUNGSGESCHICHTE DES

GRUNDSATZES "IN DUBIO PRO REO" 1-6 (1965); see also DECLARATION OF THE RIGHTS OF MAN

AND THE CITIZEN art. 9 (1789) (Fr.); G.A. Res. 217 (III)A, Universal Declaration of Human
Rights, art. 11 (Dec. 10, 1948).

95. See generally James Q. Whitman, The Two Western Cultures of Privacy: Dignity Versus
Liberty, 113 YALE L.J. 1151 (2004).

96. Id. at 1160-62.
97. Id. at 1161-62.
98. Id. at 1161.
99. E.g., Sabine Sultan Danino, La presomption d'innocence vue de New York en mai 2011,

ce qu'en dit la Loi Frangaise, LEGAVOx (May 18, 2011, 3:02 PM) (Fr.),
http://www.legavox.fr/blog/maitre-sabine-sultan-danino/presomption-innocence-york-2011-
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But the difference goes beyond our different understandings of
privacy. The presumption of innocence simply plays a far less central role
in the "generally accepted ideology" of the continental world-inevitably
so, because the background institutional assumptions in continental criminal
justice are different from ours. Continental law does not start from the
assumption that investigators are likely to be either malevolent or
incompetent. As specialists in comparative law frequently observe, the
continental tradition displays considerable faith in the highly trained,
nonadversarial, and bureaucratically supervised officials who conduct its
criminal investigations.10' Nor does continental law worry overmuch about
prejudice among its jurors and lay assessors. They too are professionally
supervised. The Continent has mixed courts: Continental jurors and lay
assessors deliberate in the presence of, and under the guidance of,
professional judges, who can be expected to steer them away from
inappropriate avenues of decision making. 02 The distrust of government
that seems to Americans so necessary for safeguarding liberty is simply
much less present in continental culture; consequently the American-style
presumption of innocence, founded in a reflexive distrust of officialdom, is
much less at home.

Yet if continental justice does not share our "generally accepted
ideology of a presumption of innocence," it nevertheless leaves far more
room than our system does for a presumption of mercy.

V. Trials of Innocence or Trials of Mercy?

With the phrase "presumption of mercy" I mean to capture an attitude
that shapes the entirety of the criminal justice process and not just the law
of sentencing. Sentencing is of course one area where the impact of the
presumption of mercy is bound to be felt. A system strongly oriented
toward the presumption of mercy will naturally have law presumptively
limiting the severity of sentences; and the continental traditions do indeed

francaise-5589.htm [http://perma.cc/B5KT-7UFN]; Die Maxime schrumpft, SUDDEUTSCHE
ZEITUNG (May 20, 2011, 2:44 PM) (Ger.), http://www.sueddeutsche.de/kultur/strauss-kahn-und
-die-unschuldsvermutung-kampfbetonte-voreingenommenheit-1.1099639-3 [http://perma.cc/JF33-
MV4R].

100. E.g., Est-on prdsumd coupable aux Etats-Unis?, SLATE.FR (May 17, 2011, 11:00 PM)
(Fr.), http://www.slate.fr/story/38303/affaire-dsk-questions [http://perma.cc/52RY-TGGZ].

101. See, e.g., Erik Luna & Marianne Wade, Prosecutors as Judges, 67 WASH. & LEE L. REV.
1413, 1468-69 (2010). For a powerful general account of the comparative strength of
bureaucratic traditions in continental Europe, see John C. Reitz, Political Economy as a Major
Architectural Principle of Public Law, 75 TUL. L. REv. 1121, 1127-31 (2001). For a cautious
statement of faith in the classically bureaucratically trained German judiciary, see Tatjana Htrnle,
Moderate and Non-Arbitrary Sentencing Without Guidelines: The German Experience, 76 LAW &
CONTEMP. PROBS., no. 1, 2013, at 189, 207-09.

102. Thaman, supra note 12, at 245-46.
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have such law.103  But they also display a different conception of the
structure and purpose of the criminal trial and a different approach to the
problems of exculpation and mercy. I would like to begin with those
differences before passing to the law of sentencing.

I start with the structure and purpose of the criminal trial. Consider the
contrast between a system of criminal procedure oriented toward the
American-style presumption of innocence and a system oriented toward the
presumption of mercy. If we share the "generally accepted [American]
ideology of a presumption of innocence," and worry primarily about the
"nightmare" of the state prosecution of the innocent, our criminal procedure
will naturally lay the accent where the American system does: on making a
factual determination of whether the defendant belongs to the class of the
innocent, who must be protected, or the class of the guilty, who are to be
condemned. It will focus on what Akhil Amar calls, in a typically
American formulation, "the basic trial value of truth seeking-sorting the
innocent from the guilty."10 4  A criminal court oriented toward the
presumption of innocence, like the Court of the Last Judgment in a
Romanesque tympanum, will indeed "sort": It will be called upon to
determine whether the individuals before it are to be classed among the
saved, shepherded toward the sheltering right hand of Christ, or among the
damned, driven into the maw of Satan."0 5

The emphasis on this factual "sorting" function has notable
implications both for the structure of the trial and for the nature of pretrial
disposition. When it comes to the structure of the trial, it makes good sense
that a system oriented toward sorting should separate guilt from sentencing.
It makes sense in particular that it should put the doctrinal and structural
focus on the guilt phase, the phase devoted to the critical sorting that is the
primary purpose of the trial. After all, it is during the guilt phase that the
critical presumption comes into play' 0 6-the presumption of innocence that
forces the court to work hard to justify a conviction. Perhaps it also makes
sense that a system oriented toward the presumption of innocence should
have something like our law of evidence, designed to guarantee that its
jurors/fact finders are not prejudiced or even distracted by evidence that is

103. See infra Part VIII.
104. Akhil Reed Amar, Fourth Amendment First Principles, 107 HARv. L. REV. 757, 759

(1994).
105. For the importance of the Last Judgment in Romanesque tympana, see MEYER

SCHAPIRO, The Programs of Imagery (i): Themes of Action and Themes of State, in ROMANESQUE
ARCHITECTURAL SCULPTURE 97, 113-14 (Linda Seidel ed., 2006).

106. See PARK ET AL., supra note 23, 4.01-.06, at 82-88 (describing the burdens of
production and persuasion that a prosecutor must meet and the difficulties involved in doing so).
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not strictly necessary to their narrow sorting task. 107 Not least, it may make
sense that such a system should opt for the American "obstacle course"
model of limiting state power, protecting the innocent by making proof
during the guilt phase difficult.108

As for pretrial disposition, it makes sense that such a system should
display one of the most striking, and troubling, features of contemporary
American criminal justice: a heavy reliance on plea bargaining. After all, if
the purpose of the criminal trial is simply to "sort the innocent from the
guilty," there is little point in going to the trouble of holding a trial if the
defendant is obviously guilty. A defendant who has no plausible claim of
innocence, nor any promising basis for throwing up evidentiary "obstacles"
against conviction, arguably has no business putting the state to the expense
of trying him. Indeed, we might believe that a manifestly guilty defendant
who insists on putting the state to the expense of a trial deserves to pay the
"trial penalty" that American criminal judges notoriously impose-the
harsh sentence, usually the maximum, visited on obviously guilty
defendants who refuse to submit to a plea bargain.' 09

The trial penalty certainly exists in American justice, as criminal
judges sometimes quietly admit. You take some of my time; I take some of
yours, they proverbially say to defendants.' 10 In a sense it is understandable
that such a trial penalty should exist: overburdened American judges cannot
hope to limit their caseloads unless they inflict some cost on defendants,
who have the power to initiate trials, and the principal cost judges are
empowered to inflict is the cost of stiffer criminal penalties.

Nevertheless, understandable or not, the trial penalty is a premier
example of how an American system strongly oriented toward the
presumption of innocence finds itself depriving the guilty of rights in a way
that can shock observers from the Continent. How can a country that
makes so much noise about "due process" penalize people because they
have the temerity to insist on their due process right to a trial? The answer
is that our understanding of the purpose of the trial leaves us few grounds
for objecting when judges impose the trial penalty: trial, to us, with its
sorting function, is an institution dedicated to identifying people who are in

107. See id. 5.04, at 128-130 (outlining some of the potential purposes served by the
general "character ban" in United States courts, including the possibility that juries might be
distracted by such evidence which unfairly prejudices the defendant).

108. E.g., id. 4.01-.06, at 82-88 (describing a few of the obstacles set up to make the
prosecution's ability to prove the defendant's guilt more difficult).

109. See, e.g., Candace McCoy, Plea Bargaining as Coercion: The Trial Penalty and Plea
Bargaining Reform, 50 CRIM. L.Q. 67, 91 (2005) (describing the disparity in sentencing between
cases taken to trial and those resolved through guilty plea).

110. See generally Thomas M. Uhlman & N. Darlene Walker, "He Takes Some of My Time; I
Take Some of His ": An Analysis of Judicial Sentencing Patterns in Jury Cases, 14 LAW & SOC'Y
REv. 323 (1980) (finding that judges impose tougher penalties for jury defendants compared with
bench and plea defendants).
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fact innocent. Its sole purpose is to make sure that those who are to be
saved are extracted from the mass of those who are to be damned. In this as
in so many other ways, American rights are rights for the innocent-or at
least the colorably innocent-not for the guilty.

Now consider a system of criminal procedure oriented toward the
presumption of mercy. Such a system will take quite a different shape, both
when it comes to the structure of trial and when it comes to pretrial
disposition. "Sorting the innocent from the guilty" cannot be the only
purpose, or even the primary purpose, of trial in a system of criminal
procedure founded on the presumption of mercy. On the contrary,
establishing that the defendant is in fact guilty can only be the first step in a
longer process that turns on a very different legal question: how to punish
the concededly guilty defendant in ways that are necessary and appropriate,
but that do not violate the dictates of conscience, and that are (in the
language of contemporary European law) consonant with the demands of
human dignity. To put it a bit differently, the purpose of the trial cannot
simply be "truth-seeking," as so many comparative law accounts of
inquisitorial justice assert. It must instead also be about sentence weighing,
a different (and complex) exercise in legal reflection.

The continental trial procedure that shocks us so much is procedure
that reflects the imperatives of the presumption of mercy. A continental
criminal trial certainly does not neglect the task of "sorting the innocent
from the guilty": the court is obliged to make a careful, factual
determination that the defendant is guilty of the offense charged. Indeed, as
a technical matter the court must make its determination of guilt before it
moves on to deliberation about the sentence.' 1 ' But a continental court does
its fact-finding in a different spirit from the way fact-finding is done in an
American court, and because the trial has purposes that go beyond mere
factual "sorting," the court has reasons to focus on character evidence from
an early point in the trial onward.

The basic difference between the adversarial and inquisitorial attitudes
toward fact-finding was memorably analyzed thirty years ago by
Damaska.1 2 An American criminal trial does its "sorting" by staging a
kind of artificial whodunnit during the guilt phase: It asks lay jurors who
have never been exposed to the evidence in the case to arrive at a fresh
determination of whether the defendant is in fact innocent or guilty of the

111. CODE DE PROCEDURE PENALE [C. PR. PEN.] [CRIMINAL PROCEDURE CODE] art. 362

(Fr.), translation at https://www.legifrance.gouv.fr/content/download/1958/13719/version/3/file/
Code_34.pdf [https://perma.cc/5C98-TLNX]; DIE STRAFPROZESSORDNUNG UND DAS

GERICHTSVERFASSUNGSGESETZ: 216-95, 263, at 30 (Walter Gollwitzer ed., 25th ed. 2001)
(Ger.).

112. See MIRJAN R. DAMA KA, THE FACES OF JUSTICE AND STATE AUTHORITY 119-25,
160-64 (1986) (analyzing and comparing adversarial and inquisitorial fact-finding processes).
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offense charged." 3 By contrast, as Damaska observed, the continental trial
is not designed to make a fresh factual determination in quite the same way.
It does not stage a dramatic whodunnit. Instead it serves a bureaucratic
audit function' "4: the continental trial is simply one stage in a long,
routinized, bureaucratic process during which the work done in the case is
repeatedly checked by hierarchical superiors-it is simply one of a series of
decidedly undramatic supervisory sessions in which the dossier assembled
by professional investigators is vetted to make sure there are no errors.' 15
These continental "audits" happen repeatedly before the trial ever
commences. In France, for example, the dossier must be formally audited
by a panel of judges before the case is committed to trial." 6 After the trial,
there is provision for de novo appellate auditing everywhere on the
Continent as well."1 7

As for the factual audit that takes place at the trial itself: it is certainly
not an unimportant event. Errors are sometimes found; it is in the nature of
the continental presumption of innocence that the trial audit is taken
seriously. Moreover, the panel of auditors at trial includes lay participants,
which is something of considerable value for legitimating convictions.
Still, though the trial audit is important, the working assumption at trial, as
Damaska (himself a former continental criminal judge) argued, is that the
dossier has been put together professionally and repeatedly checked
beforehand."1 8 Accordingly, even though the court is technically forbidden

113. Id. at 38-46.
114. Id. at 192-93.
115. The errors reviewed in the "audit" may be errors of fact, of course. But it is important to

note that they may also be errors of law. In particular, it is important to note that the
determination of guilt, in the continental tradition, is a legal determination and not a factual one.
That matters a great deal because it means that continental defendants cannot plead guilty. After
all, as laypeople, they may simply be wrong about whether they are guilty or not. (This is by no
means a purely theoretical possibility: the Wall Street Journal recently ran a telling report about a
defendant who almost pled guilty and served time for an act that was later determined at trial not
to be criminal at all. Gary Fields & John R. Emshwiller, Federal Guilty Pleas Soar as Bargains
Trump Trials, WALL STREET J. (Sept. 23, 2012, 10:30 PM), http://online.wsj.com/news/articles/
SB 10000872396390443589304577637610097206808 [http://perma.cc/AR79-V4DS].) The
American common law conception of "pleading guilty" is an inheritance from the Middle Ages: it
dates back to a time, centuries ago, when offenses were defined so simply that laypeople could tell
whether or not they had committed them. But offenses are no longer so simple, and it is not clear
that guilt can easily be ascertained in a hurried plea bargain. Figuring out whether the defendant
is guilty may require long and multistage reflection by multiple legal officials. That is a part of
what the continental process is intended to achieve. When the continental dossier is "audited," it
is checked both to make sure that it rests on a convincing reading of the evidence, and that
responsible legal officials have correctly determined that there is good legal reason to deem the
accused "guilty" on the basis of what he has done. Permitting pleas of guilty opens the door, not
only to unjustified sentences but also to unjustified convictions.

116. C. PR. PEN., supra note 111, art. 212.
117. See Damaska, supra note 63, at 489-91 (describing the comprehensive system of

appellate review on the Continent).
118. MIRJAN R. DAMA9KA, THE FACES OF JUSTICE AND STATE AUTHORITY 206 (1986).
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to consider the sentence until it has made a formal determination of guilt, it
is inevitably the case that the court starts weighing what sentence to hand
down from the beginning.119 Unsurprisingly so. After all, the really fresh
question at trial is not whether the defendant is guilty or innocent. The
really fresh question is what is to be done with him.

Hence this form of trial focuses a great deal, from its opening
moments, on what American law calls "sentencing factors." The large new
question to be resolved at trial is not how to sort the innocent from the
guilty, but how to punish the guilty without "repressive excess." 20  The
answer to that question will necessarily turn on the individualization of
punishment: It will revolve around evidence of how dangerous the
defendant is, or conversely how much his "course of life" shows him to be a
person deserving mercy or offering hope of rehabilitation. It is beneficial to
emphasize that the process of reflection on punishment will not necessarily
yield a light sentence: the judgment the court makes of the individual may
well be tough and the sentence long. What matters is that continental
procedure is designed to force careful consideration of whether and how to
punish.

The result is a form of trial that comes as a serious shock to American
spectators, as reactions to the Knox case show. But it is essential to
recognize that continental trials are not unfair-or at least, not
systematically unfair. In fact, the continental form of trial is arguably fairer
than the form we cherish in America. Fairer?! The suggestion that
continental trial, with its casual exploration of seemingly prejudicial
evidence, might actually be fairer than American trial may sound
outlandish, but consider carefully the contrast between the continental and
American approaches. In theory, American criminal trial requires the strict
exclusion of prejudicial evidence from the guilt phase. That is the bedrock
principle we swear by. In practice, however, the American law of evidence
tolerates many subterfuges by which the prosecution can expose the jurors
to damning evidence, and the truth is that jurors learn prejudicial facts about

119. It is of course difficult to persuade continental officers to admit on the record that they
begin considering sentencing before the formal decision to convict has been made in conference.
Nevertheless, in sufficiently convivial settings I have known them to admit it.

120. Cf CONSEIL CONSTITUTIONNEL, supra note 9, at 2 (calling for constitutional oversight
of the penal system, in order to balance the competing interests, avoid "repressive excess" and
limit arbitrariness).

121. See, e.g., Mirabella, supra note 33, at 231 (stating that Americans were outraged that the
Italian criminal system appeared to find people guilty before they were tried); Tom Leonard, Only
Doubt over Amanda Knox Conviction Is Exactly How They Got It Wrong, TELEGRAPH (Dec. 8,
2009, 7:01 PM), http://www.telegraph.co.uk/news/worldnews/northamerica/usa/6763445/Only
-doubt-over-Amanda-Knox-conviction-is-exactly-how-they-got-it-wrong.html [https://perma.cc/
KT9Y-NN7F] (discussing the general view in the American media that the Italian legal system is
flawed based on the Amanda Knox trial).
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the defendant all the time. 122 By contrast, there is little means by which the
defense in the American common law can offer favorable character
evidence. If the defense puts the character of the defendant in issue, it
opens itself up to a proverbial "barrage" of damaging revelations. 23 (For
other reasons too, the tendency in an American trial is to air only
unfavorable character evidence.) 24 The most accurate way to describe the
American guilt phase is not to say that it always excludes character
evidence, but rather that in practice it tends to consider only character
evidence that is unfavorable to the defendant.

Continental trial, so seemingly shocking, is different, because in its
consideration of the defendant's character it always gives a hearing to both
sides of the story. 25 The point of the continental courtroom examination of
the defendant's "course of life" is not just to determine whether the
defendant is dangerous or disreputable-though it most definitely does
consider those issues. It is not just to dwell on what we Americans regard
as "prejudicial" material. Nor does continental law license the court to fish
around in the defendant's life to consider any and all bad acts the defendant
may have committed in his life. The purpose of continental law is to arrive
at a rounded judgment of how much it is right to condemn the offender for
the act charged, given all the circumstances of his biography and life
predicament.126 Its purpose is to address the fundamental questions that
must be addressed under the presumption of mercy: Is it appropriate to
punish this person, guilty though he is? Are there factors that argue for

122. E.g., Richard C. Wydick, Character Evidence: A Guided Tour of the Grotesque
Structure, 21 U.C. DAVIS L. REV. 123, 132-33 (1987).

123. FED. R. EVID. 404(a)(2)(A) ("[D]efendant may offer evidence of the defendant's
pertinent trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it .... ").

124. As I have argued elsewhere, judges have peculiar incentives to permit the admission of
unfavorable evidence, since they know that dangerous offenders whose guilt for the particular
offense charged cannot be proved may be acquitted unless the jury is permitted to see the larger
picture. Moreover, there is one fact about the defendant that cannot be disguised even if he does
not take the stand: his race. James Q. Whitman, The Case for Penal Modernism: Beyond Utility
and Desert, 1 CRITICAL ANALYSIS L. 143, 176-77 (2014).

125. STGB, supra note 46, 46 (Ger.) (requiring consideration of circumstances that weigh
for and against the offender-"Umstande, die fur und gegen den Tater sprechen").

126. See GERHARD SCHAFER ET AL., PRAXIS DER STRAFZUMESSUNG 163-64 (5th ed., 2012)
(explaining that German law insists with particular clarity that sentencing factors should play a
role only to the extent they bear on the blameworthiness of the defendant for the act committed);
H6rnle, supra note 101, at 195 (discussing the German notion that criminal punishment must be
proportionate to the seriousness of the crime). After conviction there is also systematic
consideration of the character and social circumstances of the offender. See Strafvollzugsgesetz
[StVollzG] [Penitentiary Systems Act], Mar. 16, 1976, BUNDESGESETZBLATT, Teil I [BGBL I]
BGBI I at 518, as amended, 6 (Ger.), translation at https://www.gesetze-im
-internet.de/englischstvollzg/englischstvollzg.html [https://perma.cc/JG8S-HKDX];
KOMMENTAR ZUM STRAFVOLLZUGSGESETZ 61-64 (Johannes Feest ed., 4th ed. 2000) (Ger.).
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mitigation? Bearing in mind the immense moral gravity of the decision to
impose criminal punishment, do we feel that conscience dictates that in this
case we ought to spare the rod?

Amanda Knox, for example, benefited from the consideration of such
factors, which is mandated under Italian law. It is well worth quoting the
trial court's review of the extenuating aspects of the "course of life" of
Knox and her codefendant and boyfriend, Raffaele Sollecito, as an
illustration of the continental use of the evidence developed at trial. "Apart
from the personal use of drugs," the court found:

[T]here is no other evidence of inappropriate behavior that harmed
others. No witness has reported violent actions, or even aggression
or intimidation by the current defendants against anyone. Rather,
there are proven circumstances in which one and the other, [both
defendants] not only worked diligently and profitably at their studies,
as their status as students required them to do (Raffaele Sollecito was

on the eve of graduation and Amanda Knox successfully and

consistently dedicated herself to her lessons that she attended at the
University) but they were also available [to help] others (Raffaele
Sollecito was supposed to accompany Jovana Popovic to the train
station on the night of November 1st) and undertook the tasks of

gainful employment (Amanda Knox had gone to work nights at Diya
Lumumba's bar) that added to the demands of their studies and

attendance of their lessons. By law these are significant factors
[requiring mitigation of their punishment for the offense for which
they have been convicted].

Both defendants are extremely young, and were still young at the
time of the commission of the offense. The inexperience and
immaturity natural to youth was accentuated by the context in which

they found themselves, different from the context in which they had
grown up and deprived of customary points of reference (family,
friends, long-time acquaintances, their native region and city of
origin) that could have provided helpful support, feedback, and
ongoing guidance in the decisions of everyday life. Thus Amanda
Knox, who came to Perugia not even two months earlier, motivated

only (based on the acts considered) by curiosity and the desire for
new experiences, found herself in a private life without the
protection and sanctuary offered by her family (this consideration
appears all the more significant because of how much Amanda said
about the intense and continuous relationships that existed in her

[Vol. 94:933962



Weighing Two Western Modes of Justice

'great' family); similarly Raffaele Sollecito, whose father called
continuously, a sign that the son still needed someone constantly to
listen and provide support and guidance; calls, however, that were
inadequate to provide the closeness and control evidently still
needed. 127

On the basis of these findings, the court was legally obligated to
mitigate Knox's sentence. It is worth emphasizing how striking that fact is.
These findings, which paint such a touching picture of Knox as an innocent
abroad, were made by a trial court that, in the rest of its judgment, clearly
regarded her as mendacious and vicious (not to mention lubricious). 128 Yet
Italian law required this court to weigh the interests of mercy-and it did
so, as continental courts all do. The fact that continental courts treat such
"course of life" matters as centrally important from the opening minutes of
the trial may dismay Americans, but considering course of life is not meant
to facilitate the conviction of the innocent by any means; it can work to the
benefit of the guilty, and it contributes materially to the absence in the
continental world of American-style harsh justice.

As for continental pretrial disposition, it too takes different forms from
those we find in America. Because the core purpose of the continental trial
is not simply to invite lay jurors to "sort the innocent from the guilty," there
is not the same systemic pressure to avoid trial for those whose guilt is

127. Sentenza della Corte d'Ass., 4 marzo 2010, n. 7/2009, at 421-22 (It.),
http://perugiamurderfile.org/download/file.php?id=3379 [https://perma.cc/QB7F-SCGV] ("Al di
l dell'uso personae di droga, non sono risultati comportamenti disdicevoli dagli stessi posti in
essere in danno di altri. Nessun teste ha riferito di azioni violente, ovvero di aggressioni-
intimidazioni realizzate dagli attuali imputati a danno di chicchessia. Sono anzi risultate
circostanze per le quali sia I'uno che l'altra, oltre ad impegnarsi con diligenza e profitto nello
studio al quale come studenti erano tenuti (Raffaele Sollecito era alla vigilia della laurea e
Amanda Knox si impegnava con profitto e continuitA nelle lezioni che frequentava all'Universit)
si manifestavano disponibili con gli altri (Raffaele Sollecito per la sera del 1 novembre avrebbe
dovuto accompagnare Jovana Popovic alla stazione) e accettavano la fatica di un'attivit
lavorativa (Amanda Knox andava a lavorare la sera al pub di Diya Lumumba) che si aggiungeva a
quella richiesta dallo studio e dalla frequenza delle lezioni. Circostanze queste che appaiono
significative ex art. 133 co. 2 n.2 c.p. Entrambi gl'imputati sono giovanissimi e lo erano ancora di
piu all'epoca dei fatti. L'inesperienza e l'immaturit proprie dell'eta giovanile erano accentuate
dal contesto in cui entrambi si trovavano perched diverso da quello nel quale erano cresciuti e privo
dei punti di riferimento abituali (la famiglia, gli amici, le conoscenze coltivate negli anni, it
proprio paese e cittA di origine) che potevano valere a costituire sostegno, confronto e verifica
continui nelle determinazioni della vita quotidiana. Cosi Amanda Knox, arrivata a Perugia da
neanche due mesi, animata soltanto (per quanto gli atti hanno consentito di valutare) da curiosity e
dal desiderio di fare le piu diverse esperienze, si trovava a vivere privata di quella protezione e
riparo costituiti, in particolare, dalla sua famiglia (al riguardo appare quanto mai significativo
quanto dichiarato da Amanda in ordine alla sua 'grande' famiglia, ai rapporti intensi e continui
all'interno esistenti); analogamente Raffaele Sollecito al quale it padre telefonava di continuo,
quale segno della necessitA che ii figlio ancora aveva di una presenza che continuamente l'avesse
ascoltato, sostenuto e indirizzato; telefonate per6 inidonee a costituire quella vicinanza e controllo
evidentemente ancora necessari (circostanze significative ex art. 133 co. 2 n. 4 cp).").

128. See infra Appendix.
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obvious. The inquisitorial trial serves purposes that cannot be replicated
through a plea bargain. It serves, first of all, to audit once again the work
that has been done by professional investigators and magistrates. But it also
serves to ponder the weighty and morally challenging question of how to
punish the defendant. Not least, it serves a function important for offender
and society alike: to bring suitable ritual solemnity and gravitas to the
solemn and grave business of imposing criminal punishment. 129 Indeed, in
the terminology of the Italian criminal justice system that convicted Knox, a
trial is a rito, a ritual. 130 In a world in which those functions seem essential,
it seems necessary to hold a trial regardless of whether the defendant is (as
most defendants are) obviously guilty.

That does not mean that the continental world never engages in pretrial
or summary disposition. Caseloads are burdensome in the continental
world just as they are in the United States, and there is corresponding
pressure to avoid full-scale trial if possible. Continental law includes a
variety of avenues for pretrial disposition and summary trial disposition,
some of which even go by the American name "plea bargaining." 3 But in
line with the presumption of mercy, there is a strong tradition in continental
law of condemning the use of such alternative avenues in cases involving
the sort of heavy punishment that follows conviction for a major offense. If
a heavy punishment is to be imposed, continental tradition generally holds,
there must be a full-dress trial precisely because imposing heavy
punishment is such a heavy matter. 132 There are no life sentences as a result
of continental plea bargains or summary trials. There are only mitigated,
often sharply mitigated, sentences-typically half or sometimes two-thirds
of the nominal sentence for the crime charged.133 (Such a lighter sentence

129. For a classic French reflection on the ritual function of trial, see ANTOINE GARAPON,
BIEN JUGER: ESSAI SUR LE RITUEL JUDICIAIRE 1, 14, 20 (1997) (Fr.).

130. See infra Appendix.
131. Maximo Langer, From Legal Transplants to Legal Translations: The Globalization of

Plea Bargaining and the Americanization Thesis in Criminal Procedure, 45 HARV. INT'L L.J., 1, 3
(2004).

132. For the Italian experience, see the Appendix, infra. For the German tendency to use
bargaining for "white-collar, traffic and drug offenses," see JULIA PETERS, URTEILSABSPRACHEN
IM STRAFPROZESS: DIE DEUTSCHE REGELUNG IM VERGLEICH MIT ENTWICKLUNGEN IN ENGLAND

& WALES, FRANKREICH UND POLEN 10 (2011). As this suggests, the practice reflects a larger
tendency to treat nonviolent offenses as relatively less severe. The counterpressures are, however,
certainly strong, and in a personal communication Professor Hrnle suggests to me that under the
2009 German statutory provision permitting sentence bargaining, STRAFPROZESSORDNUNG
[STPO] [CODE OF CRIMINAL PROCEDURE] 257c (Ger.), translated at https://www.gesetze-im
-internet.de/englischstpo/englisch_stpo.html [https://perma.cc/59TS-H5WN], she thinks it is
"probable" that major sentences are also handed out and that the sense of the need for a formal
ritual is declining in Germany. She adds, however, that it is "hard to say" whether in fact lengthy
sentences are given as a result of bargains in Germany.

133. Here it is important to emphasize that continental plea bargaining involves only sentence
bargaining, not charge bargaining. The only possible result of a continental bargain is a
downward departure from the notional sentence for the "correct" charge; prosecutors are not
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was given to Rudi Guede, the third defendant in the Knox case.) 34 It is a
sad thing that continental justice must resort to these expedients, and a sad
thing that modern societies in general are unable to provide full-dress
justice for all. Still, it is essential to recognize that continental law pursues
its expedients in ways intended to respect the spirit of the presumption of
mercy. If the full formal ritual of a trial cannot be held, in the continental
view, punishment must be lightened.

The continental form of trial that has grown out of all this is deeply
unsettling to Americans. The continental defendant standing in the dock,
interrogated about his "course of life" under the gaze of the jurors, looks to
us like an individual already condemned in a shadowy bureaucratic process,
with no opportunity to rebel. To our eyes, a continental trial seems to rest
on the de facto presumption of guilt characteristic of Packer's "assembly
line" model of criminal justice as crime control: "Once a man has been
[arrested and] investigated ... then all subsequent activity directed toward
him is based on the view that he is probably guilty." 35  Focusing so
heavily, not on due process; not on whether there has been investigative
misconduct; not on "sorting the innocent from the guilty"; not on
organizing the justice system around suspicion of state power; but instead
on how to punish the defendant appropriately, seems to us to turn justice on
its head. It is impossible for Americans not to think of Lewis Carroll's
Queen of Hearts, crying "Sentence first-verdict afterwards," and
impossible for them not to remember the rest of the passage that follows:

"Stuff and nonsense!" said Alice loudly. "The idea of having the
sentence first!"

"Hold your tongue!" said the Queen, turning purple.

"I won't!" said Alice.

"Off with her head!" the Queen shouted at the top of her voice.'36

American believers in the innocence of Amanda Knox were convinced
that they were witnessing just such a looking-glass exercise of inquisitorial
justice, visited on a confused girl trapped in an alien continental justice
system.1 37

permitted to threaten a wide range of possible charges. As a result, the "game" of continental
bargaining is quite different, as is the role played by the prosecutor, who is empowered only to
offer mercy for cooperation, not to brandish an arsenal of threats. It is also of fundamental
importance that continental practice contemplates active involvement on the part of the judge.
This Article is not the place to review the contrast in plea bargaining practice in full, however.

134. See infra Appendix.
135. Packer, supra note 1, at 11.
136. LEWIS CARROLL, ALICE'S ADVENTURES IN WONDERLAND 158 (1865) (emphasis

added).
137. For a typical account invoking Alice in Wonderland, see MARK C. WATERBURY, THE

MONSTER OF PERUGIA: THE FRAMING OF AMANDA KNox 134-35 (2011).
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And-regardless of whether Knox was in fact innocent or guilty-
there is no doubt that the continental mode of justice carries dangers and
defects. Continental investigators do not always have sufficient resources
to pursue their work in full obedience to the ideals of the law; Italian
policing in particular is troubled by budget shortfalls and turf battles.' 38

The criminal defamation case brought against Knox's parents was
shocking, in my view; it was the product of a continental tradition that
promotes too much respect for professional investigators and that permits
too many means of enforcing that respect through law.1 39 The Sarkozy
wiretaps went too far too, as many in France itself agree.1 40  The trial
court's focus on Knox's "course of life" arguably went too far as well: her
initial conviction depended on a troubling mix of circumstantial evidence
and lurid speculation about her sexual proclivities.141 No doubt there are
other cases in which courtroom exposure of the defendant's character yields
injustice. Continental justice is also undoubtedly prey to a disturbing
tendency found to some extent in all systems: the tendency to convict
offenders who seem guilty of something, even if they are not clearly guilty
of the specific offense with which they have been charged.1 42 Not least, as
Americans are likely to argue, the application of mercy inevitably runs the
risk of invidious discrimination: after all, Amanda Knox received mercy
because she was a diligent university student with a supportive family.
Isn't it obvious that that sort of mercy is mercy for well-to-do people, not
for the poor and socially disadvantaged? European-style sentencing
requires discretion, and Americans are sensitive to the truth that discretion
can easily degenerate into discrimination. 3

138. BARBIE LATZA NADEAU, ANGEL FACE: SEX, MURDER, AND THE INSIDE STORY OF

AMANDA KNox 51-53, 68-72 (2010).
139. Thus French law, for example, criminalizes disrespectful conduct with regard to

government officials. This offense is denominated "contempt." C. PEN, supra note 51, art. 433-5.
140. Marc Leplongeon, 2coutes de Nicolas Sarkozy: faut-il renforcer le secret professionnel?,

LE PoINT (Oct. 2, 2014, 7:25 AM), http://www.lepoint.fr/justice/ecoutes-de-nicolas-sarkozy-faut
-il-renforcer-le-secret-professionnel-02-10-2014-1868564_2386.php [http://perma.cc/US3J
-ZSQE].

141. See infra Appendix.
142. See Mirjan R. Damaska, Propensity Evidence in Continental Legal Systems, 70 CHI.-

KENT L. REV. 55, 66 (1994) (noting how the easy access of continental adjudicators to prior acts
evidence that would not be admitted in a common law jurisdiction may tip the scales of justice
against the accused).

143. Classically KENNETH CULP DAVIS, POLICE DISCRETION 143-44 (1975), who notes that
the rationale for limiting discretion is not that human beings cannot exercise wide discretion justly
and beneficially, but rather that, no matter the screening, a large portion may be expected to abuse
their power and some of those officers will engage in serious abuses of power. Cf H6rnle, supra
note 101, at 201 (explaining how court's regional cultures and other factual non-normative
influences affect sentencing decisions in Germany).
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Thoughtful Europeans too can see the dangers and defects, at least
some of the time. They know that their investigators sometimes slip into
authentically abusive practices: Germans have expressed outrage and
anxiety over their police Trojan horse program, for example;' 44 and the
French have been struggling to impose limits on the investigative
process. 145 The Italians, for their part, have made a sustained effort to
borrow from adversarial procedure. 146 Europeans do sometimes worry that
defendants may suffer prejudice as a result of the wide range of evidence
presented against them. In 1993, for example, French reformers made a
serious, though unsuccessful, effort to introduce American-style evidentiary
exclusions at trial, precisely because they believed that the danger of
prejudice was intolerably great.1 47  The Germans too have a history of
attempts-very halfhearted ones, from the American point of view-to
exclude "course of life" evidence that might create prejudice.1 48

But it is never right to judge alien systems solely on their excesses and
defects. The right question is not whether systems with a strong orientation
toward mercy make mistakes; of course they do. The question is whether
on balance an orientation toward mercy makes for a more humane criminal
justice system. (And in any case it is always important to remember that
continental sentencing is far milder than American. Injustices are done in
both worlds, but when they are done in America the convicted victims pay a
much steeper price than the victims in Europe.) As long as we keep our
critical faculties alert, we have something to gain by stifling our suspicions
and making the effort to appreciate inquisitorial values on their own terms.

VI. Mercy or Exculpation?: The Nineteenth-Century Divergence

So far I have been discussing our clashing understandings of the
structure and function of the criminal trial and pretrial disposition, but the
divergence does not end there. Our transatlantic differences also have to do
with complexities in our divergent histories of mercy and exculpation,
which have resulted in fundamental clashes over the proper place of jury
trial and criminal law doctrine.

144. E.g., David Gordon Smith & Kristen Allen, The World from Berlin: Electronic
Surveillance Scandal Hits Germany, SPIEGEL ONLINE INT'L (Oct. 10, 2011, 2:11 PM),
http://www.spiegel.de/international/germany/the-world-from-berlin-electronic-surveillance
-scandal-hits-germany-a-790944.html [http://perma.cc/SU42-YKW8].

145. E.g., JACQUELINE HODGSON, FRENCH CRIMINAL JUSTICE: A COMPARATIVE ACCOUNT
OF THE INVESTIGATION AND PROSECUTION OF CRIME IN FRANCE 27-29 (2005) (describing

ongoing reforms to French criminal procedure).
146. See infra Appendix.
147. See GASTON STEFANI, GEORGES LEVASSEUR & BERNARD BOULOC, PROCEDURE

PENALE 2, at 118-24 (22d ed. 2010) (discussing the limits on admissible evidence).
148. HENRI ANGEVIN, LA PRATIQUE DE LA COUR D'ASSISES 375 (4th ed. 2005); HEGHMANNS

& SCHEFFLER, supra note 31, at 673-78; Granderath, supra note 28, at 320.
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As I suggested earlier, the juristic dichotomy between the presumption
of mercy and the presumption of innocence is related to the political
dichotomy between more and less statist orientations. The practice of
graciously showing mercy to deserving offenders-declaring them "guilty
but forgiven"-comes naturally to more statist orders, orders with what
Damaska calls a hierarchical structure of authority; while the practice of
exculpating them-declaring them "innocent," and therefore immune to the
state's punishing power-comes more naturally to political cultures with
deeper antistatist tendencies. 149

We must bear those dichotomies in mind as we try to understand how
our Western systems of justice differ. The contrast between American
justice and continental justice is the contrast between two different attitudes
toward mercy and exculpation. That contrast is not a simple or wholly
straightforward one. There are practices of both exculpation and mercy on
both sides of the Atlantic. Nevertheless, there are telling differences. The
continental traditions, much more respectful of state power and much more
deferential to professional expertise, tend to exculpate in a different way
from the way Americans do; and in the contemporary world, mercy has a
much deeper hold on continental justice than on American justice.

To understand these differences, we must look to history, for they are
the products of two significant historical divergences: one in the nineteenth
century, one in the twentieth. In the nineteenth century, the common law
and continental worlds both rejected the traditions of ancien regime
monarchical government, which made heavy use of the pardoning power.
Both the inquisitorial and adversarial traditions moved systematically away
from mercy, and toward norms of exculpation: it became a commonplace in
every part of the nineteenth-century West that deserving offenders should
be declared "innocent" rather than "guilty but forgiven." But the common
law and the continental traditions adopted different approaches to that
shared end: the common law put its trust more in the work of lay jurors,
while the continental world put its trust more in the work of professional
jurists. This nineteenth-century divergence was followed by a twentieth-
century one: In the twentieth century, the Continent showed much more
openness to modernized forms of mercy than America did. To understand
the conflicts in our contemporary sensibilities, we must consider each of
these historic divergences in turn.

149. See WHITMAN, supra note 45, at 14, 92-93 (arguing that the relative power-defined as
the relative ability to intervene in civil society without losing political legitimacy-and
autonomy-defined as a state being steered by bureaucracies that are relatively immune from
changes in public opinion-of continental states promotes mercy in continental society and
criminal punishment, exemplified by the granting of amnesties); see Damaska, supra note 63, at
483-507 (discussing the centralization of authority and the structure in what the author terms the
hierarchal structure of authority); infra notes 169-76 and accompanying text (discussing the
antistatist mechanism of exculpation of the power of the jury to acquit).
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I begin with the nineteenth-century divergence. Before the late
eighteenth century, secular justice everywhere in the Western world tended
to rely on mercy to make distinctions between offenders. Killers and
thieves alike were convicted with relative dispatch, in trials that generally
dwelt less on refined problems in culpability than modern trials. The real
action came after the formal conviction when offenders pled for mercy,
usually addressing themselves to the pardoning power of the prince.5 0

Their pleas for mercy often involved their life circumstances and record of
good deeds-the sorts of things that are now considered when a continental
court investigates the "course of life" of the defendant. But they also
sometimes included claims that we would now think of as sounding in
justification or claiming involuntariness-claims that in a system oriented
toward culpability might have resulted in acquittal.151

Inevitably these systems made heavy use of strict and vicarious
liability. 52 Eighteenth-century criminal law throughout the Western world
was designed to facilitate rapid and easy conviction. In particular, it was
designed to deal with what seemed to many observers the most pressing
problem of criminal justice: highway robbery, a group offense.15' As a
result, eighteenth-century secular criminal law made few fine distinctions in
its doctrines of mens rea.154 Open-ended doctrines of liability made it easy
to capture dangerous offenders who might otherwise go free for want of
clear evidence of intent. Doctrines of vicarious liability in particular made
it easy to capture group offenders like highway robbers.

150. In France, the technically princely pardoning power had largely been assumed by the
cours souveraines. See generally Bernard Schnapper, Les Peines Arbitraires du XIII Au XVIII
Siecle (Doctrines Savantes et Usages Francais), 41 TIJDSCHRIFT VOOR RECHTSGESCHIEDENIS
237 (1973) (explaining that offenders could plead for mercy from a lord after being convicted).
There is much more to say about the use of premodern grace than I can explore here. See
especially Douglas Hay, Property, Authority and the Criminal Law, in ALBION'S FATAL TREE:
CRIME AND SOCIETY IN EIGHTEENTH-CENTURY ENGLAND 17 (Douglas Hay et al. eds., 1975); the
critique of John Langbein, Albion 's Fatal Flaws, PAST & PRESENT, Feb. 1983, at 96; and my
comments at WHITMAN, supra note 45, at 260 n.46. For the deeper religious tradition behind this,
see generally ROBERT JACOB, LA GRACE DES JUGES: L'INSTITUTION JUDICIAIRE ET LE SACRED EN
OCCIDENT (2014), exploring the impact of religion on the justice system of Medieval Europe; and
Thomas J. McSweeney, The King's Courts and the King's Soul: Pardoning as Almsgiving in
Medieval England, 40 READING MEDIEVAL STUD. 59 (2014).

151. For the presence of culpability questions in pardoning practice in the English eighteenth
century, see BLACKSTONE, supra note 67, at * 188; and for the Middle Ages, now the research of
Kamali, supra note 67, at 14-24. This question deserves more careful and extensive investigation.

152. BLACKSTONE, supra note 67, at *293-95.
153. See John H. Langbein, Shaping the Eighteenth-Century Criminal Trial: A View from the

Ryder Sources, 50 U. CHI. L. REV. 1, 84-85 (1983) (discussing how highway robbery and other
gang offenses "most tested the primitive law enforcement capacity of the day").

154. See Frances Bowes Sayre, Mens Rea, 45 HARV. L. REV. 974, 1006 (1932) (observing
that criminal culpability in the eighteenth century was based on the defendant's ability to
distinguish good from evil).
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The most familiar example of such a pre-nineteenth-century system, to
American readers, is the eighteenth-century English common law: despite
the availability of jury trial, eighteenth-century English offenders were
regularly convicted in rapid trials, but then applied to the king for pardons.
Royal pardons were then regularly granted, and the statutory penalty that
guilty offenders faced-ordinarily death-was regularly commuted into
transportation to the American colonies. 55 Comparable systems, putting
the accent on pardoning, existed everywhere in the Western world. 156

The latter part of the eighteenth century, however, saw a large-scale
reaction against this routine recourse to monarchical mercy, and in that
reaction we see the making of the two strains of modern Western criminal
law. The reaction, which swept up figures like Beccaria, Kant, and many
lesser known writers, was closely associated with the spread of

republicanism, and it reflected a spirit of hostility toward monarchical rule.
The exercise of the pardoning power was central to the maintenance of
monarchical legitimacy, and it belonged to a hierarchical order in which
justice descended de haut en bas, in which social superiors graciously
condescended to show favor to some of their subjects. Kant gave
expression to the distaste that many of his late eighteenth-century
contemporaries felt for such forms of discretionary monarchical justice:
"The right157 of pardoning offenders (ius aggratiandi) whether through
mitigating or wholly commuting their punishment, is probably the greasiest
of all the rights of the sovereign, used to burnish the glory of his majesty,
while doing injustice of a high order." 158 It was in the nature of mercy that
it was accorded to some but not all, and that it was used to reinforce
monarchical legitimacy. This was a form of "injustice," a violation of
fundamental norms of equality. The proper alternative, from the point of

view of reformers of the period, was a law firmly oriented toward

exculpation. Indeed, it was difficult for them to imagine a society that was

155. J. M. BEATTIE, CRIME AND THE COURTS IN ENGLAND: 1660-1800, at 470-519 (1986).
For further references, see, for example, ALLYSON N. MAY, THE BAR AND THE OLD BAILEY,
1750-1850, at 13 (2003).

156. For the central European tradition, and the shift in the nineteenth century, see H. Krause,
Gnade, in 1 HANDWORTERBUCH ZUR DEUTSCHEN RECHTSGESCHICHTE 1714 (1971).

157. The term Recht here is of course ambiguous, conveying both "law" and "right."

158. IMMANUEL KANT, DIE METAPHYSIK DER SITTEN 49-E(II), at 165 (Karl Vorlander ed.,
Felix Meiner 1922) (1797) ("Das Begnadigungsrecht . .. fur den Verbrecher, entweder der
Milderung oder ganzlichen Erfassung der Strafe, ist wohl unter allen Rechten des Souverans das
schlupfrigste, um den Glanz seiner Hoheit zu beweisen, und dadurch doch im hohen Grade
unrecht zu tun."). For Voltaire's more essayistic, and far less radical, condemnation, see Letter
12402: Voltaire to Jean Baptiste Jacques lie de Beaumont, 26, Sept. 1765, in 59 VOLTAIRE,
CORRESPONDANCE 91 (Theodore Besterman ed., 1960) ("[L]es cas les plus graciables dchappent a

humanity6 du souverain. [The cases most likely to be pardoned escape the monarch's
humanity.]"). For the English parallels, see DAVID J. A. CAIRNS, ADVOCACY AND THE MAKING
OF THE ADVERSARIAL CRIMINAL TRIAL 1800-1865, at 56-66 (1998).
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based on true respect for republican egalitarianism unless that society's
criminal justice rested on the strict, nondiscretionary application of the law
according to well-defined culpability principles. The republican form of
government had to favor exculpation over mercy.

Reform agitation grew over the latter decades of the nineteenth
century, and it came to a head in the French Revolution and after. There
was a slow, seismic shift from mercy to exculpation that affected all of the
Western systems by 1870 at the latest; just as there was a kind of
"movement," in Henry Maine's famous phrase, "from status to contract" in
the mid-nineteenth century, there was a movement from mercy to
exculpation. 159 Call this the culpability revolution of the long nineteenth
century, from roughly 1770-1870. The French Code Penal of 1791 set the
tone for the doctrinal reforms that would follow, especially on the
Continent. Enacted amid attacks on the royal pardoning power by
revolutionaries,160 the new Code put a firm emphasis on fixed penalties and
considerations of culpability that were designed to guarantee that deserving
offenders were acquitted, rather than being convicted and left to throw
themselves on the mercy of the King. As the Code repeatedly insisted, in
cases of unintentional or justified homicide, "il n'existe point de crime,"
there simply exists no crime. 16' Deserving republican offenders were
innocents, not guilty candidates for royal forgiveness. 162  As for
undeserving offenders: they were to be punished in the full measure
specified by the law, without hope of pardon.

Over the next eighty years, the old traditions of princely mercy went
into steady decline throughout the Western world, while the accent shifted
increasingly toward exculpation. This is not the place to trace this highly
variable and complex process of change, which was connected with the
spread of jury trial in Europe, the persistence of royal grace in England, and
many other factors, in full. (Much of the complexity of that process is on
view in a great transitional case that we all teach, R v. Dudley and
Stephens,163 in which the court discoursed at length on problems in
culpability, while the defendants still benefited, as late as 1884, from a
royal pardon.1 64) What I would like to emphasize is that the process was

159. Alan Cusack, From Exculpatory to Inculpatory Justice: A History of Due Process in the
Adversarial Trial, 2 LAW, CRIME & HIST., no. 2, 2015, at 1, 20.

160. Among many examples, see Jacques Jallet, Sur la peine de mort, L'ESPRIT DES
JOURNAUX, FRAN OIS ET STRANGERS, March, 1791, at 172 (Fr.).

161. Loi du 25 septembre, 6 octobre 1791 Code Penal [Penal Code of 1791], 3 COLLECTION
COMPLETE, DECRETS, ORDONNANCES, REGLEMENTS ET AVIS DU CONSEIL D'ETAT (DUVERGIER &
BOCQUET) [DUV. & Boc.], 1834, p. 352, pt. II, tit. II, 1, art. 1, at 361 (Fr.).

162. Yes, I know that France was not a republic in 1791. Nevertheless, the drive to introduce
republican norms into the law was strong.

163. R v. Dudley & Stephens [1884] 14 QB 273 (Eng.).
164. Id. at 279, 281-88.
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largely complete by around 1870, and that it took significantly different
forms in the common law and continental worlds-the different forms that
we now find mutually shocking.

Continental jurists, following the lead established in the late eighteenth
century, made a systematic century-long effort to establish rigorous
principles of culpability. We see such efforts throughout the Continent. 165

In particular, we see jurists systematically working to eliminate one aspect
of pre-nineteenth-century secular criminal law that seemed to them highly
objectionable: the presence of forms of strict and vicarious liability.
Offenders were to be convicted strictly for the commission of acts they
themselves had provably committed intentionally, or perhaps through
narrowly defined forms of culpable negligence. 66 No forms of strict or
vicarious liability could be tolerated in a properly conceived system of

criminal justice in an age of limits on state power.

The effect of the culpability revolution on Anglo-American common
law was different. The common law is much more substantively
conservative than the continental traditions, and it never witnessed any
comparably successful systematic effort to eliminate strict and vicarious
liability. As one New York lawyer wrote in 1852, explaining a doctrine
that would have seemed inexplicable to continental lawyers who were eager
to eliminate the irrationalities of the past, "there can be no doubt that
whatever was a felony at common law ... is still indictable as such." 167 To
be sure, there were some serious efforts to work out culpability doctrines in
the common law, especially in the latter part of the century.168
Nevertheless, the systematic drive that is always present in continental law

165. Among many examples, two more or less at random from the mid-1850s include C.J.
AMECKE, DAS PREUBISCHE STRAFRECHT 52 (1853) (Ger.) (describing questions the court should
consider about culpability, such as the whether the defendant began the act without responsibility
or whether other reasons to exclude certain punishments are present); E. TREBUTIEN, COURS
ELEMENTAIRE DE DROIT CRIMINEL 91-92 (1854) (Fr.).

166. See James Fitzjames Stephen's assessment of the differences between nineteenth-century
English and continental (here French) homicide law, in 3 JAMES FITZJAMES STEPHEN, A HISTORY
OF THE CRIMINAL LAW OF ENGLAND 91-107 (1883). I have traced this process in outline in
James Q. Whitman, The Transition to Modernity, in THE OXFORD HANDBOOK OF CRIMINAL LAW
84 (Markus D. Dubber & Tatjana Hornle eds., 2014), and argued there that the nineteenth-century
analysis of culpability was ultimately borrowed from the Church. Once again, it is important to
observe that there are inevitable complexities that cannot be discussed here, notably in the law of
complicity.

167. OLIVER LORENZO BARBOUR, A TREATISE ON THE CRIMINAL LAW OF THE STATE OF

NEW YORK 19 (2d ed. 1852). Barbour continued, describing the critical nature of the nineteenth-
century transition to modernity: "But ... all punishments prescribed by the common law ... are
prohibited." Id.

168. Above all, see generally STEPHEN, supra note 57, which continues to set the terms for
much of our treatment of the criminal law. Despite the work of Stephen, it has to be said that it
can be a struggle to extract criminal law doctrine from most of the nineteenth-century literature,
which generally hews closely to statute and precedent and is overwhelmingly oriented toward jury
procedures.
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was, as always, less present in the common law world; the vague and casual
doctrinal approach to culpability of the eighteenth century persisted, in
offenses like conspiracy and felony murder. 169

Needless to say, though, that does not mean that the nineteenth-century
common law world had no commitment to limiting the historic power of
monarchical government. It most certainly did. But instead of developing
rigorous culpability doctrines, the nineteenth-century common law invested
heavily in a mechanism of exculpation with a long antistatist history: the
power of the jury to acquit. Especially since the latter part of the
seventeenth century, the jury had exercised the power to acquit by giving
the general verdict of "not guilty."170 The nineteenth-century common law
made much of that tradition: Every common law jurisdiction in the
nineteenth century gloried in jury trial.17'

But of course the common law habit of glorying in the institution of
jury trial has always been accompanied by an undertone of distrust for the
persons who actually serve as jurors, and that distrust influenced
nineteenth-century developments too. It expressed itself in the rise of the
modern form of bifurcation of the criminal trial and the modern law of
evidence allied with it.

Before the middle decades of the nineteenth century, there was no
practice of limiting the guilt phase to narrow evidentiary questions about
the culpability of the defendant for the act charged. On the contrary, well
into the early nineteenth century, the conduct of the guilt phase permitted
the jurors to hear freewheeling and wide-ranging discussion of the prior
history and course of life of the defendant, of the kind that still exists in
continental law. Additionally, into the early nineteenth century, defendants
commonly faced what Bruce Smith describes as a statutory presumption of

guilt; 172 and what deserving offenders hoped for was primarily the
recommendation of a royal pardon.1 73 Only over the period from 1820 to

169. STEPHEN, supra note 166, at 91.
170. E.g., Bushell's Case (1670), 124 Eng. Rep. 1006 (standing as a famous example of a

seventeenth-century jury returning a not guilty verdict to effect an acquittal).
171. See, e.g., LAWRENCE M. FRIEDMAN, CRIME AND PUNISHMENT IN AMERICAN HISTORY

251 (1993) (observing that in early American history, "the official theory exalted trial by jury,"
and noting that as America expanded westward, jury trials replaced existing territorial methods for
handling crimes); Michael Chesterman, Criminal Trial Juries in Australia: From Penal Colonies
to a Federal Democracy, LAW & CONTEMP. PROBS., Spring 1999, at 69, 71 (noting that the first
states of the Commonwealth of Australia all adopted the jury trial).

172. Bruce P. Smith, The Presumption of Guilt and the English Law of Theft, 1750-1850, 23
LAW & HIST. REV. 133, 135 (2005).

173. See Anat Horovitz, The Emergence of Sentencing Hearings, 9 PUNISHMENT & SOC'Y
271, 276 (2007) (describing the importance of evidence heard during trial in judicial
recommendations for royal pardons). For the character of pre-nineteenth-century trial, see
generally the fundamental work of Langbein, supra note 57, his magisterial JOHN H. LANGBEIN,
THE ORIGINS OF ADVERSARY CRIMINAL TRIAL (2003), and the description in MAY, supra note
155, at 21. For the critique of Langbein as overstating the extent to which the modern form of
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1870 or so did the modern form of common law bifurcation take hold.
During those decades, while continental jurists were engaged in elaborating
strictly ordered conceptions of culpability, the common law was elaborating
its own strictly ordered law of evidence, designed to limit the focus of the
jury trial exclusively to the offense charged.1 74

The result, by 1870 or so, was a profound divergence in Western
understandings of the demands of justice. In the common law countries it
came to seem self-evident orthodoxy that "prejudicial" evidence should be
generally excluded from the guilt phase, in order that the procedural focus
on the question of the defendant's culpability should be untainted.
Acquittal, however, was to come in the opaque form of the general verdict,
with no careful reason-giving by the jury. The Continent, by contrast,
insisted on rigorous doctrinal attention to questions of culpability. It is not
overly schematic to say that where the common law put its faith in lay
jurors, the Continent put its faith in trained jurists.

The common law and the continental traditions were thus both
revolutionized over the first two-thirds of the nineteenth century, but in
ways that today seem mutually alien and mutually shocking. The two
systems seem mutually shocking for a reason that deserves some emphasis.
While both the common law and the continental traditions theoretically
shifted all the emphasis to questions of culpability in the nineteenth century,
in practice both evolved in such a way as to leave room for considerations
of defendant dangerousness. The Continent embraced strict forms of
substantive culpability, but at the same time it left procedural room for the
court to consider damning evidence. Hence the dismay of common law
observers of a continental trial, who see a system that is far too procedurally
open to the taint of "prejudicial" considerations of the dangerousness of the
defendant. But the common law approach that emerged by 1870 is equally
dismaying to continentals. For while the common law excludes prejudicial
evidence, at least in theory, it leaves doctrinal room, through its seemingly
atavistic doctrines of strict and vicarious liability, for the conviction of
dangerous offenders who might have escaped liability under the stricter

adversarial trial had already emerged by the end of the eighteenth century, however, see CAIRNS,
supra note 158, at 54.

174. See, e.g., MAY, supra note 155, at 109 (noting the development and use of evidentiary
rules to focus the scope of jury trials on the offense at hand). For the continuing heavy reliance on
character witnesses into the 1830s, see id. at 108-09, and for the shift in the later nineteenth
century, see Whitman, supra note 124, at 177 n.151.
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continental doctrinal regime. 75 Both systems developed in ways that serve
the same functional need1 76: both evolved to permit sub rosa consideration
of the dangerousness of the defendant. But the two systems serve that
function in ways that are alien to each other, and alienating as well.

VII. Mercy or Exculpation?: The Modern Divergence

Many of our differences thus took shape by 1870. Nevertheless we
must carry the story into the twentieth and twenty-first centuries to get a full
sense of how the "generally accepted [American] ideology of a presumption
of innocence" sets our system of criminal justice apart from those of the
Continent.1 77 For if the continental systems had moved strongly toward a
norm of exculpation by 1870, in subsequent decades they have swung
noticeably back toward mercy.

In particular, they have swung toward the modernized forms of mercy
associated with the movement sometimes called "penal modernism." Penal
modernism, which swept the Western world beginning in the late nineteenth
century, was a movement for the reform of criminal justice that relied
heavily on the work of penologists, as well as on the work of the caring
professions, psychology and social work. It came to the fore in the Western
world at the same time that modern social welfare state programs came to
the fore, and it had a great deal in common with them. The new social
welfare state programs generally rejected nineteenth-century values of self-
reliance in favor of legislation that tolerated the notion that individuals
might be dependent on government to some degree. In much the same way,
penal modernism departed from the nineteenth-century republican focus on
culpability. The aim of penal modernism was not to declare the largest
possible number of deserving offenders "innocent," thus shielding them
from the punishment power of the state. On the contrary, penal modernist
doctrinal teachings generally made it comparatively easy to convict.
Instead, penal modernism made its distinctions in the punishment process,
preaching the creation of tailored treatments for different defendants-
"individualized" punishments that would take account of the individual

175. It is important to observe that conspiracy law in particular serves this end by loosening
the evidentiary restrictions on the admission of statements of coconspirators. See FED. R. EvID.
801(d)(2)(E).

176. This is an example of functional analysis in comparative law, as advocated by Konrad
Zweigert and Hein K6tz. See generally KONRAD ZWEIGERT & HEIN KOTZ, INTRODUCTION TO
COMPARATIVE LAW (Tony Weir trans., 3d ed. 1998).

177. Packer, supra note 1, at 11.
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susceptibility to rehabilitation or, as the case might be, their irremediable
individual dangerousness. All of these modernist methods assumed that a
healthy criminal justice system was one in which the state took charge of
the largest number of offenders possible.17 1

In that sense, penal modernism was the inheritor of the traditions of
princely mercy of the eighteenth century.1 79 Princely mercy focused on the
offender, not the offense, and it put comparatively diminished emphasis on
culpability, instead convicting most defendants while taking a broader
perspective on the prior history and way of life of the convict who pled for
mercy.1 80 Penal modernism also focused on the offender and took a broader
perspective on his history and way of life.' 8' The critical difference
between the penal modernist approach and the mercy approach of the
eighteenth century was that penal modernism, instead of founding its
"individualized" decision making on sentiment, founded it on psychology,
penology, and social science. 182 The deep kinship with the old mercy
approach was there, though: to an important degree, penal modernism had
exactly the "neo-feudal" cast that critics ascribed to the social welfare
state. 13

During the first two-thirds of the twentieth century, penal modernism
had a profound influence in America and Europe alike. This was a period
of relative convergence in the criminal justice of the Atlantic world, just as
it was a period of relative convergence in progressive taxation and social
welfare state policies. Penal modernist doctrines affected the America of
the Model Penal Code just as they affected progressives and fascists in
Europe. Over the last forty years or so, however, the pattern of divergence
has reasserted itself; today we see an American system that has moved
much more strongly toward exculpation, while in continental Europe,
mercy, especially in its penal modernist incarnation, has maintained its
strength, and even grown in strength.

The most striking example of the continuing growth in strength of the
mercy approach on the Continent comes from France. During the socialist
regime of Frangois Mitterand, France became the scene of a notable
experiment in modern criminal justice, the Nouveau Code Penal, which
entered into effect in 1994 (and which has since attracted much less

178. See Whitman, supra note 124, at 144 (describing the penal modernist argument as one
that advocated for individualized punishment and rehabilitation).

179. See id. at 157-58 (detailing how penal modernist judges are compelled to look beyond
single acts to determine the character of an individual).

180. See id. at 156-57 (describing the emphasis penal modernism places on considering the
past life, health, habits, conduct, and mental and moral propensities of an offender).

181. Id. at 156-57, 160.
182. Id. at 153-54.
183. See id. at 158-59, 180 (describing the social welfare state and penal modernism as

"paternalistic").
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attention from scholars of comparative law than it deserves).' 8 4 As we have
seen, on the Continent the exculpation revolution of the nineteenth century
led to the creation of more complex doctrines of culpability, which
permitted the acquittal of a larger proportion of technically "innocent"
defendants. In France, in particular, it led to the creation of doctrines of
circonstances attenuantes, "extenuating circumstances," on the strength of
which the nineteenth-century French jury could declare the accused to be
among the innocent.'

The Nouveau Code Penal rejected that tradition, eliminating
circonstances attenuantes from French criminal law two centuries after the
French Revolution.1 86  Instead, the new Code was designed to shift the
weight to the punishment decision, essentially entrusting the assessment of
any excuses the offender might offer to the judgment of punishment
professionals.1 87 It did not do this, however, in a purely penal modernist
way, nor in a way that simply replicated the old practices of princely mercy:
the offender was not simply delivered into the hands of psychologists,
social workers, and penologists-as is still the case in Germany, for
example. Instead, the Nouveau Code Pdnal was designed to juridify the
punishment process, by vesting the supervision of the offender in a juge de
l'application des peines, a "judge of the application of punishments," seized
of the case upon conviction and called upon to watch over the offender's
progress. 8 8 The aim was to tame the older styles of punishment, whether
founded in clemency or in psychology, subjecting them to a sterner rule of
law. The bottom line, though, was that the French criminal justice system
shifted away from the nineteenth-century logic of culpability, with its drive

184. COMPARATIvE CRIMINAL LAW PROJECT, THE FRENCH PENAL CODE OF 1994 AS
AMENDED AS OF JANUARY 1, 1999, at 1 (Edward A. Tomlinson trans., 1999).

185. For an account of their use in French legal history, see JAMES M. DONOVAN, JURIES AND
THE TRANSFORMATION OF CRIMINAL JUSTICE IN FRANCE IN THE NINETEENTH & TWENTIETH
CENTURIES 5-6, 56-57 (2010).

186. Id. at 8-9.
187. RASSAT, supra note 84, at 761 ("Jusqu'au nouveau Code penal, toutes les juridictions de

jugement pouvaient absoudre la personne poursuivie s'il constatait l'existence d'une excuse
absolutoire. Cela nest plus possible aujourd'hui bien que le Code penal ait laisse subsister en
pratique ces excuses .... [Before the new penal code, all trial courts could acquit the accused
person if there was an absolving excuse. This is no longer possible today although the penal code
has allowed such excuses to remain in practice .... ]"); see also COMPARATIVE CRIMINAL LAW
PROJECT, supra note 184, at 8-9.

188. The juge de V'application des peines has a long and evolving history in French criminal
procedure. This is not the place to discuss it in full. See MARTINE HERZOG-EVANS, DROIT DE
L'APPLICATION DES PEINES 21.11-12, 21.21-24 (2d ed. 2005) (discussing the role of the judge
of application of punishments before and after the presumption of innocence was instituted). See
generally id. at 92-110.
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to classify a larger number of defendants as "innocent." Instead the
Nouveau Code Pdnal tended to make declarations of "guilty" easier,
maximizing the number of offenders placed under the control of the state
punishment system.

During the same period, American criminal law took the opposite tack.
From the mid-1970s onward, the United States showed, as we all know, a
much sharper reversal of social welfare state practices than was witnessed
in continental Europe. (The contrast is nowhere stronger than in the
divergence between the policies of the governments of Ronald Reagan and
Frangois Mitterrand, both of whom took office in 1981.)189 Criminal justice
moved in a direction parallel to the movement of the rest of American law.
What that meant was a large-scale reaction against penal modernist policies,
and in favor of a return to the culpability calculus. 190  Determinate

sentencing is the most important product of this American renaissance of
culpability. The shift to culpability did not end with determinate
sentencing, though. Recent years have also seen a growing tendency in
Supreme Court jurisprudence to extend the logic of culpability into the
sentencing phase: there is an ever-stronger drive in American law to insist
that sentences should depend only on the measure of the offender's guilt for
the act committed, not on other sentencing factors.'91

VIII. Sentencing Practice: Mercy or Rigor?

With that we come to the law of sentencing, an area in which the
presumption of mercy makes itself felt with particular force, and in which
we find some particularly dramatic contrasts between contemporary
American law and contemporary continental law.

Continental sentencing law remains oriented toward mercy. To some
extent, this involves a literal continuation of pre-nineteenth-century
practices. Grace still survives: modern continental republics are the
successors to premodern continental monarchies, and their exercise of state
power still sometimes resembles historic monarchical practices. Until quite
recently, for example, the Italian Ministry of Justice was called the Ministry
of Grace and Justice; just as the main office charged with criminal justice

189. See CHRISTIAN SAINT-ETIENNE, THE MITTERRAND AND REAGAN ECONOMIC

EXPERIMENTS: A LESSON IN POLITICAL ECONOMY 15-18 (1985) (explaining that the French
government played a much more prominent role in economic and social affairs than its American
counterpart).

190. See Whitman, supra note 124, at 145 (indicating that penal modernism began falling into
disrepute as tough-on-crime politics grew more prominent).

191. For developments in the Supreme Court since Apprendi v. New Jersey, 530 U.S. 466
(2000), and a characteristic contemporary American argument (deeply misguided, I believe) in
favor of limiting sentencing to facts established in the guilt phase under standard culpability
calculus and procedure, see generally Carissa Byrne Hessick & F. Andrew Hessick, Procedural
Rights at Sentencing, 90 NOTRE DAME L. REv. 187 (2014).
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policy making in France is still the "Office of Criminal Affairs and Acts of
Grace."192 Clemency continues to play an active part in the administration
of continental punishment. One notable recent example is Jer6me Kerviel,
the rogue trader who lost 4.9 billion Euros for Societ6 Generale, and who
subsequently made himself a small-scale cultural hero in France by
attacking the world of finance. While Kerviel was on a walk of penance
through Italy after meeting with the Pope, on his way to surrender himself
for imprisonment in France, the French government, under political
pressure, hinted it might consider offering him a pardon. (He refused to
petition for a pardon; was imprisoned; and then was promptly released as a
result of French sentencing norms.) 93 A great deal of pardoning goes on in
other circumstances as well.

But most of the practice of mitigation in contemporary continental
punishment does not involve the literal grant of grace. There are many
formal legal rules mitigating punishment. There are presumptive limits on
the execution of punishment itself. For example, there are presumptions
that persons sentenced nominally to life in prison will serve only a shorter
term, say of fifteen or eighteen years.1 94 There are presumptions against
imprisonment: where at all possible, offenders are supposed to be fined,
required to do community service, be subjected to house arrest, or suffer
some suspension of privileges.1 95 There are practices of mercifully cutting
sentences for those who seem to lead deserving lives even though they are
guilty of a criminal act.1 96  (We have already seen that Amanda Knox

192. Direction des affaires criminelles et des graces, MINISTERE DE LA JUST. (Sept. 15,
2010), http://www.justice.gouv.fr/le-ministere-de-la-justice-10017/direction-des-affaires
-criminelles-et-des-graces-10024/ [http://perma.cc/J923-YH8E].

193. John Lichfield, Rogue Trader Jer6me Kerviel 'to Surrender' to French Police After
Protest March Through Italy, INDEPENDENT (May 18, 2014), www.independent.co.uk/
news/world/europe/rogue-trader-j-r-me-kerviel-to-surrender-to-french-police-after-protest-march
-through-italy-9392639.htm [http://perma.cc/BD6D-7RTM]; Kim Willsher, French Rogue Trader
Jerome Kerviel Freed, GUARDIAN (Sept. 4, 2014, 11:43 AM), http://www.theguardian.com/
business/2014/sep/04/french-rogue-trader-jerome-kerviel-freed-prison-socite-generale
[https://perma.cc/E6HJ-EPWQ].

194. For Germany (15 years), STGB, supra note 46, 38, 57a; for France (18 years), C.
PEN., supra note 51, art. 132-23; for Italian practice, see Appendix, infra. These are again simply
presumptions, which may be varied; France recently saw its third defendant sentenced to what is
theoretically the possibility of a true life sentence. See Nicolas Blondiau, 3e homme comdamnd a
la perpdtuitd incompressible, LE FIGARO (Jan. 31, 2015, 12:46 PM), http://www.lefigaro.fr/
actualite-france/2015/01/31/01016-20150131 ARTFIG00068-nicolas-blondiau-3e-homme-
condamne-a-la-perpetuite-incompressible.php [http://perma.cc/G86R-VZH6]. There is also
European Court of Human Rights jurisprudence requiring consideration of parole after a certain
number of years, which I do not discuss here. See Vinter v. United Kingdom, 2013-III Eur. Ct.
H.R. 317.

195. HERZOG-EVANS, supra note 188, 81.12 (the objective "est d'6viter l'incarceration des
condamnes [is to avoid the imprisonment of convicted persons]"); WHITMAN, supra note 45, at
10; H6rnle, supra note 101 at 190-96 (surveying German punishment law).

196. See, e.g., STGB, supra note 46, 46 (requiring consideration of circumstances that
weigh for and against the offender-"Umstande, die ffir und gegen den Tater sprechen").
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benefited from such a practice in Italy.) These are all merely
presumptions-they do not necessarily dictate milder sentencing in every
case. (In particular, left-wing critics worry that there is too much reluctance
to release offenders sentenced to life.) 197 But they are presumptions and
practices that are taken seriously in Europe and that regularly result in
mitigation. The tendency is strong to announce a stern nominal sentence, as
a way of expressing public condemnation of the offense committed, while
leaving room for mercy for the individual offender.

These merciful continental approaches to the execution of punishment
are sharply at odds with contemporary American punishment practice. In
America too, there were once informal presumptions that convicted persons
would serve only some portion of their sentence. But these belonged to the
now-vanished era when policies of individualization permitted prison

officials discretion in determining when to release offenders. 198 The
determinate sentencing movement that swept the United States beginning in
the mid-1970s undermined those policies. The passage of "truth in
sentencing" laws effectively eliminated continental-style presumptions of
mercy. 199 There is no presumption against imprisonment in American law
either-although the fiscal and moral crisis of mass incarceration has been
driving Americans to adopt a presumption against imprisonment at least for
nonviolent offenders.200 As for pardoning: the cultural tradition of hostility
to the pardoning power runs very deep in America;201 certainly it continues
to stir anger as President Obama sets out to revive a meaningful executive
clemency practice. 202

IX. Conclusion: Toward an American Presumption of Mercy?

The picture in all of these areas of criminal law is much the same,
whether the subject is the structure of the trial, the use of criminal law
theory, or the norms of sentencing law. The great contrast between the
United States and continental Europe is not the contrast between an
adversarial tradition respectful of defendants' rights and an inquisitorial one
committed only to ruthlessly hunting down the truth. Both traditions are
respectful of defendants' rights. The real contrast is between one tradition

197. E.g., Andreas Bernard, Lebenslanglich, SJDDEUTSCHE ZEITUNG (Ger.), http://sz
-magazin.sueddeutsche.de/texte/anzeigen/3383/Lebenslaenglich [http://perma.cc/5EYC-9Y95].

198. Ely Aharonson, Determinate Sentencing and American Exceptionalism: The
Underpinnings and Effects of Cross-National Differences in the Regulation of Sentencing
Discretion, LAW & CONTEMP. PROBS., no. 1, 2013, at 161, 172-73.

199. For a sustained study of the contrasts, see generally id.
200. Melissa Hamilton, Prison-by-Default: Challenging the Federal Sentencing Policy's

Presumption of Incarceration, 51 HoUs. L. REv. 1271, 1272, 1313, 1321 (2014).
201. For the current state of play before the Supreme Court, and an admirable effort to

promote clemency in American law, see generally Barkow & Osler, supra note 5.
202. E.g., Robinson, supra note 6.
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driven by a more or less libertarian fear that rogue government officers will
target innocent persons, and another generally respectful of the authority of
professional law enforcement personnel, but determined to keep the practice
of punishment within decent, civilized limits. The contrast is between one
tradition that puts all the weight on safeguards for the innocent, and another
that reserves much of its compassion for the guilty.

Can we learn anything from the traditions and practices of continental
mercy as we struggle with the current crisis of harsh justice in America? It
would certainly be wrong to suggest that we could simply switch to doing
things the continental way. Societies do not have the option of picking and
choosing among legal traditions. Both of these modes of justice are too
deeply rooted in cultural and political traditions to be casually displaced. In
particular, there is no plausible hope that inquisitorial practices could be
transplanted wholesale into the United States. The continental values I
have described are too alien to American culture. They rest on a tradition
of trust in government that Americans often viscerally reject. They assume
deference to the "scientific" expertise of jurists where Americans believe
that lay democracy should rule. They reflect traditions of hierarchical
mercy against which Americans commonly chafe.

Perhaps most of all, the continental approaches start from a tacit
assumption that Americans find both obnoxious and dangerous: that
accused persons are ordinarily guilty. The American commitment to
maintaining a just system of criminal law is a commitment to combatting
one particular nightmare scenario: the scenario of the conviction of the
innocent. It would not be easy for us to shift to combatting something else.
As a matter of logic, it is of course perfectly possible to have both a
presumption of innocence and a presumption of mercy. Indeed I have
argued here that continental law has both. Nevertheless, the life of the
criminal law has never been logic. The life of the criminal law has been
anxieties, panics, nightmare scenarios, and beliefs that there is some
pressing evil afoot that must be met with stern measures.

For all those reasons there is no prospect that the strong continental
orientation toward the presumption of mercy will establish itself in
America. Moreover, there is a good case to be made that America ought to
have a stronger orientation toward the presumption of innocence, or at least
a somewhat stronger orientation, than continental Europe does. The culture
of continental criminal justice rests on faith in the professional
trustworthiness of officials-and by and large, continental European
officials probably are more trustworthy than American ones. We will never
know how many innocents have been convicted in any country, but it is a
fair bet that there are more falsely convicted people in American prisons
than in French, German, Swedish, or Dutch ones. With that in mind, we
might reasonably conclude that we simply need our "generally accepted
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ideology of a presumption of innocence" more than our continental cousins
do. A powerful presumption of innocence is a necessity in a country with
an amateurish, aggressive, fragmented, and all too frequently politicized
justice system.

Still, we would be less than decent human beings, and less than
thoughtful lawyers, if we were not at least a little shaken by our encounter
with systems more oriented toward the presumption of mercy. Certainly
when we look at the bottom line-the basic measures of cruelty and
harshness that ought to be the test of any civilized criminal justice system-
America does not come off well. We trumpet our presumption of
innocence to the world, but at the same time our own system of criminal
punishment is out of hand. Mass incarceration and other aspects of penal
harshness are among the most depressing and frightening features of

contemporary American life-a great stain on the record of our national
experiment. It is no justification for the harshness of our system to declare
that we are committed only to punishing the guilty. Even if there were not
a single wrongly convicted person in our country, something would be
fearfully amiss. Our national commitment to the presumption of innocence,
dearly held though it is, has done nothing to tame the worst evils of the
contemporary American punishment system. For that reason alone, decent
Americans should be eager to reflect on the practices of neighbors who
show a deeper concern for the presumption of mercy.

And there are glimmers of hope that American justice can find its way
to its own practices of mercy. The sense of crisis is powerfully present in
America, and President Obama's highly visible resort to the clemency
power has forced at least the beginnings of a public debate. Meanwhile, we
do have some doctrinal resources that could be exploited in building an
indigenous American approach to more merciful justice. As Rachel
Barkow has wisely argued, death penalty jurisprudence may point the way
to a changed attitude toward sentencing. The decision to put an offender to
death makes us profoundly uneasy, and the Supreme Court has held that
jurors in the sentencing phase must consider a wide range of character
evidence: there is a "requirement," as the Court declared in 2012, "of
individualized sentencing for defendants facing the most serious
penalties."20 3 Barkow proposes that death penalty jurisprudence could offer
a model for our criminal law more broadly, and she is right204 : if we can
acknowledge that long prison sentences too are "serious penalties," we can
grasp some of the imperative of mercy even outside the terrors of the realm
of death. The American Bar Association too has called for prosecutors to

203. Miller v. Alabama, 132 S. Ct. 2455, 2460 (2012).
204. Rachel E. Barkow, The Court of Life and Death: The Two Tracks of Constitutional

Sentencing Law and the Case for Uniformity, 107 MICH. L. REV. 1145, 1147-51 (2009).
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individualize the treatment of offenders. 205 And as this Article suggests, we
can embrace such forms of more individualized, more merciful justice
without being unfaithful to the historic ideals of the American Republic.
Our familiar forms of criminal trial do not date back to the era of founding;
and they certainly do not date back to the origins of the common law. They
are not found in the text of our Constitution. They are a creation of our
nineteenth-century predecessors, and we have as much right as they did to
take a creative approach to our law in the service of the demands of justice.

In any case, we arguably have no choice but to look beyond our
familiar American way of doing things: our mode of justice is facing a
gathering crisis caused by the rise of modern scientific investigation. The
American common law system is all about evidentiary uncertainty: it turns
on the assumption that we can deny ourselves knowledge of guilt-tying
ourselves to the evidentiary mast, as it were. Our Fourth Amendment and
our law of evidence contribute to the same end: they allow us to put
evidentiary "obstacles" in the way of proving guilt. Yet modern technology
is flooding us with so much information that there are fewer and fewer
cases in which we can feel comfortable forcing ignorance upon ourselves.
The same DNA evidence that has revealed false convictions through the
work of the Innocence Project is available in modern investigations;206 more
and more frequently we have knowledge where our ancestors only had
guesses. There are electronic data trails. 207  There are cell phones and
security cameras. We live in the astounding age in which the Boston
Marathon Bombers, and many others, have actually been filmed in the
act.208 Increasingly, police officers are carrying wearable cameras.
Encounters between the police and citizens that would once have been
ignored, forgotten or hushed up are now broadcast on YouTube. 209 No
generation before ours has ever had to cope with so much knowledge.

This rising flood of information is slowly, but inevitably, swamping
our American mode of justice. We have entered the age of certainty, while
our inherited sense of the limitation of state power requires the systematic

205. AM. BAR ASS'N, CRIMINAL JUSTICE STANDARDS FOR THE PROSECUTION FUNCTION
3-7.3 (4th ed. 2015), http://www.americanbar.org/groups/criminaljustice/standards/
ProsecutionFunctionFourthEdition.html [https://perma.cc/48D6-B7FY].

206. Paul E. Tracy & Vincent Morgan, Big Brother and His Science Kit: DNA Databases for
21st Century Crime Control?, 90 J. CRIM. L. & CRIMINOLOGY 635, 636, 641-42 (2000).

207. For their role in the Knox trial, see Mirabella, supra note 33, at 244-45.
208. Erin Burnett, Newly-Released Video of Boston Marathon Bombing, CNN: OUTFRONT

(Mar. 9, 2015, 6:48 PM), http://www.cnn.com/videos/us/2015/03/09/erin-dnt-feyerick-boston
-marathon-bombing-never-before-seen-video.cnn [https://perma.cc/64P9-NA6R] (displaying a
video released by the U.S. Attorney's Office showing one of the bombers walking away just as the
first bomb goes off).

209. See, e.g., Wall Street Journal, Raw Footage: Texas Cop Draws Gun on Pool-Party
Teens, YOUTUBE (June 8, 2015), https://www.youtube.com/watch?v=z6tTfoifB7Q [https://
perma.cc/4TLJ-TK53].
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creation of uncertainty. It is too much to ask that law enforcement ignore
the wealth of available information. The Supreme Court, and
commentators like Professor Schulhofer, are struggling manfully to hold off
the flood, maintaining some sort of meaningful Fourth Amendment
jurisprudence that can serve as our foundation for the American mode of
limiting state power. Justice Scalia in particular warned that we must work

to prevent the erection of a "genetic panopticon."2 But we will not be able
to play King Cnut forever, marching out to fight off the sea of modern
knowledge with the antique sword of our criminal procedure. If we want to
have a just criminal justice system, we are going to need an alternative
conception of how to put limits on the state. We are going to have to find a
way to recognize that there can be meaningful rights even in a "panopticon"
world in which we know with certainty that defendants are guilty.

And therein lies the most important lesson we can learn from reflecting
on inquisitorial practice: The continental countries are not "police states,"
but their idea of justice is ultimately different from ours, and understanding
their idea of justice can help us to understand what we most need to
understand-that there can be rights even in a panopticon. Even a state that
knows everything about us can be kept in check if the criminal justice
system insists on rights and protections for the guilty.

Rights and protections for the guilty are what the Continent has and
what we lack. We must make the effort to see the inquisitorial approach on
its own terms and in light of its own values, so that we can have some hope
of learning from it. We are certainly not going to embrace full-scale
inquisitorial justice in America. The point of comparative law, however, is
not to engineer wholesale institutional transplants, but to broaden the
mind-to help us to escape the conceptual cage of our own tradition. In
this case, the point is to help us to recognize that the preservation of liberty
against the investigative state is not the only possible foundation for a just
and free system of criminal justice. We can think differently-and that
matters a great deal, because in the modern world we are going to have to
think differently.

210. Maryland v. King, 133 S. Ct. 1958, 1989 (2013) (Scalia, J., dissenting).
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Appendix
The Amanda Knox Case

No continental criminal prosecution has ever riveted American
attention like the case of Amanda Knox, which ended in March 2015 when
her murder conviction was dramatically and unexpectedly overturned by the
Italian Supreme Court.211 In particular, there is no case that has stirred
more American sentiments of rage and distrust toward continental justice,
much of which has been described in an excellent student note by Julia
Grace Mirabella, who gives a sensitive review of most of the key
differences between Italian and American justice.212 Widespread American
familiarity with the Knox case makes it an ideal subject for an Article
aimed at the American audience, and in this Appendix, following
Mirabella's lead, I will use the events of the Knox prosecution as a way of
illustrating, and probing more deeply, the problems in comparative law that
are my topic in this Article.

Knox was tried by an Italian court system that has been in great flux.
Italian justice has long been plagued by problems, notably long delays in
delivering final judgments, and in 1988 Italian criminal procedure was the
subject of a major reform intended to introduce adversarial practices
borrowed from the culturally prestigious American common law.213 That
reform did not progress smoothly; years of conflict between the Italian
Supreme Constitutional Court, the Italian Parliament, and the Italian
judiciary ensued.2 14 The net result, after a decade and a half of intermittent
turmoil, is a system that everybody agrees is some sort of hybrid between
adversarial and inquisitorial and that nobody (as far as I know) regards as
fully successful.

It is important to review some of the details of the 1988 reform. The
reform was intended to bring more efficiency to Italian justice, and in
particular to pare down delays. That may sound mysterious: why would
anybody think that introducing adversarial practices would speed up the
trial process? (The same question can be asked of Poland, which
introduced similar adversarial reforms with the same goal in 2015.)215 The

211. Elisabetta Povoledo, Amanda Knox Acquitted of 2007 Murder by Italy's Highest Court,
N.Y. TIMES (Mar. 27, 2015), http://www.nytimes.com/2015/03/28/world/europe/amanda-knox
-trial.html?_r=0 [https://perma.cc/26KZ-ZRDE].

212. Mirabella, supra note 33, at 241-47.
213. Elisabetta Grande, Italian Criminal Justice: Borrowing and Resistance, 48 AM. J. COMP. L.

227, 228-32 (2000).
214. See Pizzi & Montagna, supra note 64, at 447-65 (describing the reactions to the 1988

reform by the Italian Supreme Constitutional Court, the Italian Parliament, and the Italian
judiciary).

215. Marion Isobel, Case Watch: European Court Pushes Poland to Speed Up Wheels of
Justice, OPEN SOC'Y FOUND. (July 9, 2015), https://www.opensocietyfoundations.org/voices/
case-watch-european-court-pushes-poland-speed-wheels-justice [https://pertna.cc/84XN-ZSX2].
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answer is that Italians were attracted by the American conception of the
purpose of the trial that I described above. Americans conceive of the trial
as serving a banal fact-finding purpose-the purpose of "sorting the
innocent from the guilty." 2 16 As a result, they see little to object to in mass
plea bargaining, even in cases of the utmost gravity. They even tolerate the
imposition of life sentences through a plea bargain.2 17 By contrast, the
continental world has traditionally viewed the trial as serving purposes that
go beyond fact-finding: the purpose of conscientiously weighing the proper
sentence and the purpose of giving the proper solemn ritual character to the
rite de passage of a criminal conviction. 218 From that point of view it
seems imperative that trials be held even for offenders whose guilt is
obvious.

The Italian reformers of the late 1980s blamed the continental
mentality for the defects of their system. They believed that the "ritual" of
trial was being conducted in too many cases-that their legal system was
staggering under the weight of too much solemn continental formality.2 19

The attraction of the American system was that it seemed to take a more no-
nonsense approach to justice, permitting the quick and comparatively
informal resolution of cases through plea bargaining. So they
Americanized. That does not mean that they were ready to embrace
American justice without qualm. Like other Europeans, the Italians could
not accept the notion that even life sentences and other serious penalties
could be imposed without the care and ritual formality of a trial. When it
came to the most serious cases, they, like other continentals, insisted on the
necessity of a full-dress trial. Nevertheless, the overall aim was to speed
Italian justice up by shaking up the pious Italian belief that justice always
required a proper "ritual." As the principal draftsman of the new Code of
Criminal Procedure explained in 1988, the reform was intended to "de-
mythify" the trial, putting an end to the idea that solemnities were always
necessary.2 Many defendants would be dispensed from the full rite of a

216. Samuel R. Gross, Pretrial Incentives, Post-Conviction Review, and Sorting Criminal
Prosecutions by Guilt or Innocence, 56 N.Y.L. SCH. L. REv. 1009, 1010 (2011/12).

217. E.g., Marc Freeman, Delray Felon Pleads Guilty, Gets 3 Life Sentences for Murders of
Ex-girlfriend, Children, SUN SENTINEL (Jan. 8, 2016, 1:34 PM), http://www.sun
-sentinel.com/local/palm-beach/fl-clem-beauchamp-murder-plea-deal-20160108-story.html
[https://perma.cc/QYF9-SHUT]; see also McCoy, supra note 109, at 73-74 (describing that plea
bargaining for serious criminal cases began in the mid-nineteenth century and in 2005, 96% of
felony cases were concluded through guilty pleas).

218. Monica Eppinger, Reality Check: Detention in the War on Terror, 62 CATH. U. L. REv.
325, 346-47 (2013).

219. William T. Pizzi & Luca Marafioti, The New Italian Code of Criminal Procedure: The
Difficulties of Building an Adversarial Trial System on a Civil Law Foundation, 17 YALE J. INT'L
L. 1, 5-6 (1992).

220. Giovanni Conso, Verso il Nuovo Processo Penale, 1988 LA GIUSTIZIA PENALE 1 289,
293 ("[L]a smitizzazione del dibattimento .... ").
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traditional trial. For them there would instead be new "rituals," including
summary process offering lightened sentences and an Italian version of plea
bargaining.221

With regard to serious matters, though, trial was still to be held, and it
was still to be held largely in its traditional form. The reform certainly
wrought some fundamental changes in trial. In particular, it aimed to
transform the role of the trial judge, who was to play a more passive role in
a system driven much more by adversary counsel. 222 Nevertheless, in
critical respects the reform stayed faithful to continental tradition: It did not
introduce common-law bifurcation of the trial into guilt and sentencing
phases, and it retained the practice of mixed deliberation by judges and
jurors together. As Elisabetta Grande explains the reform:

A single body of adjudicators-consisting of professional judges,
that in the most serious cases sit together with lay assessors-[still]
passes on issues of law as well as fact. Thus, no distinction between
judge and jury as two adjudicating bodies can be made. Moreover,
the same unitary adjudicating body determines both guilt and
sentence. As a result, the trial does not have to be bifurcated into a
first hearing devoted solely to the issue of guilt, and a subsequent
second hearing dealing with the sentence.223

Thus, despite the Italian reform, Amanda Knox was tried in the standard
variant of a continental court.

In other respects too, the reformers left standard continental practices in
place. In particular, they did not eliminate the practice of staging repeated de
novo appellate review. The appellate process is one of the features that sets
continental justice most sharply apart from the common law. The common law
permits only extremely limited appellate review in criminal matters. In a
tradition stretching far back into the Middle Ages (indeed into early medieval
trial by combat), the common law does not ordinarily permit the state to appeal

221. Id. at 292 ("Vi sono i riti predisposti per evitare ii dibattimento, come ii giudizio
abbreviato, ii cosidetto patteggiamento ed i1 procedimento per decreto penale, mentre vi sono
quelli che anticipano ii dibattimento. [There are proceedings designed to avoid the trial such as:
summary judgments, plea bargain and ex parte criminal proceedings, while there are those that
anticipate it.]"); see also Codice di procedure penale [C.p.p.] [Code of Penal Procedure] art. 444
(1988) (It.) (permitting a "guilty plea" application for a one-third reduction in applicable sentence,
provided that, after reduction, an imprisonment sentence does not exceed five years); id. art. 442
(providing for an "abbreviated trial" with a one-third reduction in applicable sentence upon
conviction).

222. The consensus is that judges have nevertheless reclaimed much of the historic authority,
arrogating to themselves the authority to introduce and consider evidence as required by their
Aufklrungspflicht. See Pizzi & Montagna, supra note 64, at 448-49 (arguing that Italian judges
feel more personally responsible for reaching an accurate and just result and have thus sought to
recapture their traditional role in the fact-finding process).

223. Grande, supra note 213, at 228.
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acquittals,224 and of course there is never de novo review, since fact-finding
must be done by the trial-level fact finder. The Continent, by contrast, brings
its bureaucratic "audit" mentality to the appellate process.225 In order to avoid
mistakes of both fact and law, continental law calls for repeated vetting of the
case both before and after the trial. This too matters for Knox: Her initial
conviction was overturned on one de novo appeal in 2011, only to be reinstated
in a second in 2014 before it was finally overturned again.226

Not least, the reform left the fundamental orientation toward mercy that I
have described in place. Italian justice retains its sense of a "paternalistic
obligation to protect the defendant," 227 and standard merciful practices were
never eliminated in Italian sentencing law, trial management, and
postconviction administration.

So the 1988 reform and the subsequent changes, whatever their merits or
demerits, did not by any means introduce the whole package of American
practices into Italian criminal procedure, and the Knox matter remains a useful
vehicle for examining the virtues and dangers of the continental tradition.

I have already spoken, in the body of this Article, of some of the virtues:
The trial court was obligated to consider extenuating offender characteristics,
and it did so, finding that Knox, despite her guilt for the offense charged, was
studious, a dependable employee, and too young and too far from home to be
subjected to a punishment untempered by mercy. (It is worth pausing for a
moment over those findings. Continental law often emphasizes studiousness
and good work habits. When the trial court looked favorably on Knox, it was
because she did not engage in the sort of behavior that continental courts
typically condemn: She did not "play hooky from school" or "skip out on
work."228 As this suggests, one question that preoccupies continental
consideration of extenuating offender characteristics is whether the

224. At issue is a fundamental contrast between common law and continental understandings
of the nature of double jeopardy. The continental tradition has a strong commitment to a version
of the ban on double jeopardy that falls under the Latin rubric ne bis in idem. However, the
continental tradition regards de novo appeal simply as one stage in a multistage consideration of
the merits of the case, inevitably and naturally including careful bureaucratic appellate review. By
contrast, the common law tradition, with its roots in medieval trial by combat, deems the trial,
originally understood to be a judgment of God, as a definitive resolution of the matter: A
"jeopardy," literally a jeu parti, a "game of even chances," is a combat wager. For the early
medieval background, see JAMES Q. WHITMAN, THE VERDICT OF BATTLE 80-81 (2012).

225. Irene M. Ten Cate, International Arbitration and the Ends of Appellate Review, 44
N.Y.U. J. INT'L L. & POL. 1109, 1141-42 (2012).

226. David Cutler & Bill Rigby, Timeline: Amanda Knox Acquitted of Murder, Ending Years-
Long Saga, REUTERS (Mar. 27, 2015, 8:31 PM), http://www.reuters.com/article/us-italy-knox
-events-idUSKBNMOO 1520150328 [https://perma.cc/DJT6-C49S].

227. Pizzi & Montagna, supra note 64, at 449.
228. Granderath, supra note 28, at 320 ("Schuleschwanzen, Weglaufen vom Arbeitsplatz,

Vernachlassigung der Familie, fortgesetzter AlkholmiBbrauch oder eine sonstige tadelnswerte
Lebensfihrung im Zumsammenhang mit der Tat. [Truancy, absconding from work, family
neglect, continued alcohol abuse or other reprehensible lifestyles in connection with the crime.]").
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defendant is a dependable worker who can be integrated into a modern
economy.) The trial court's findings of those extenuating characteristics were
affirmed by the January 2014 appellate judgment that reinstated her conviction.
To that extent, Knox benefited from Italian mercy.

Nevertheless, her nominal sentence was not light: The trial court
announced a sentence of twenty-six years; the 2014 appellate judgment
extended it to twenty-eight and a half years.229 Those nominal sentences are
comparable to the sentences an American offender might receive; when we
read about them we might think there is not much to Italian mercy. But before
we gasp at Knox's sentences, we should understand how they were arrived at-
and how extremely unlikely it is that she would ever actually serve her full
term.

The length of the nominal sentences reflected the fact that both courts
found that there were aggravating circumstances that balanced the extenuating
factors. 23 0 The nature of those aggravating factors deserves some attention.
The trial court, as we shall see, based its judgment on an improbably lurid
account of Knox's sexual life, along with lurid speculation about the sexual
excitement she triggered in others. In line with its sex-focused take on the case,
the trial court found that her sentence should be extended because the murder
was associated with a supposed sexual offense.23' The 2014 appellate court, by
contrast, took a different view of the aggravating circumstances. Rejecting the
sexual speculations of the initial judgment, the 2014 judgment extended
Knox's sentence because of what it found to be her efforts to cover up the
crime, in particular because she and her boyfriend spent hours scrubbing down
the crime scene, along with her attempts to deflect police attention from herself
by falsely accusing her employer, an unfortunate African immigrant named
Diya Lumumba, whose hard-won life in Perugia was ruined by her
accusation.232

That 2014 account of the aggravating circumstances is of real interest for
my topic, and it is worth dwelling on it. The 2014 court sentenced Knox to an
aggravated sentence because she failed to adopt a course that a system strongly
oriented toward mercy can be expected to reward: she did not admit her guilt
and throw herself on the mercy of the justice system.233 It is important to

229. Cutler & Rigby, supra note 226.
230. Sentenza della Ass. App., 29 aprile 2014, n. 9066/07 R.N.R., at 331 (It.),

http://www.perugiamurderfile.org/download/nencini/nencini_motivazioni_2014-04-
29_searchable.pdf [https://perma.cc/73KC-VSLJ]; Sentenza della Corte d'Ass., 4 marzo 2010,
n. 7/2009, at 420 (It.), http://perugiamurderfile.org/download/file.php?id=3379
[https://penna.cc/QB7F-SCGV].

231. Sentenza della Corte d'Ass., n. 7/2009, at 419-20.
232. Id.
233. See Rachel Donadio, U.S. Student Delivers Appeal at End of Italian Trial, N.Y. TIMES

(Dec. 3, 2009), http://www.nytimes.com/2009/12/04/world/europe/04italy.html [https://perma.cc/
3M2Y-K9ZB] (noting that Knox refused to admit wrongdoing during her first trial).
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recognize how much she would have benefitted if she had done so. In that
case, she could have taken advantage of the same merciful option taken by the
third defendant in the case, Rudi Guede. Guede submitted to the rito
abbreviato, the "shortened ritual," giving up his right to a full-scale trial.234 As
a result, he was rewarded with an abbreviated sentence of sixteen years. Guede
is a small-time thief, a thoroughly unsympathetic defendant whose case did not
offer any of the extenuating offender characteristics from which Knox profited.
We may assume that if Knox had submitted to the authorities and admitted
guilt, she would have received a nominal sentence of significantly less than the
sixteen years given to Guede. There is a great deal of mercy to be had from the
Italian system; but, like mercy everywhere, it is largely for those who do not
display defiance toward the state.

In any case, regardless of her nominal sentence, it is highly unlikely that
Knox would ever have served the full term to which she was formally
sentenced. Italy, unlike the United States, does not have "truth in sentencing"
laws. On the contrary, there is a statutory presumption that offenders will not
serve out their nominal sentence, and it is normal in Italy to release offenders
after some portion of their sentence has been served. That is true even of
notorious offenders like Mehmet Ali Agca, the attempted assassin of Pope John
Paul II, who was sentenced nominally to life in prison but released in 1999
after only nineteen years.235 Nominal sentences announce the gravity of the
offense to society and the offender; the actual service of sentence is governed
by norms of mercy.

Did the continental approach prove a failure in the Knox case in revealing
ways? Yes indeed. There are two principal respects in which the Italian
criminal justice system fell significantly short in my view. The first was
flagged by all of the American critics of the Knox case: the trial court's
consideration of character evidence ran wild, as the court wandered off into an
unsubstantiated and overheated theory of Knox's sexual activities. The trial
court faced the problem of explaining the link between Knox, her boyfriend,
and Guede, the third defendant. The forensic evidence suggested that Guede
pinned the victim's arm down with one of his hands, while inserting a finger of
the other hand in her vagina, leaving traces of his DNA. Meanwhile, knives
were held on either side of the victim's neck by two other aggressors, one of
whom fatally stabbed her. In its effort to explain how this strange tableau of
group aggression came to be staged, the trial court imagined the following
succession of events: Amanda and her boyfriend were heatedly making love in

234. See Tom Kington, Court Cuts Rudy Guede's Sentence for Meredith Kercher Murder,
GUARDIAN (Dec. 22, 2009, 1:32 PM), http://www.theguardian.com/world/2009/dec/22/rudy
-guede-sentence-kercher-murder [https://perma.cc/CVZ8-9FN3] (stating that Guede submitted to
a "fast-track trial" and received a reduced sentence in exchange).

235. Sebnem Arsu, Turk Who Shot Pope in 1981 to Be Released From Prison, N.Y. TIMES
(Jan. 9, 2006), http://www.nytimes.com/2006/01/09/internationab/europe/09assassin.html
[https://perma.cc/ZMM2-XY66].
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her room. This created a "charged" sexual atmosphere in the apartment, and
that charged atmosphere triggered a rape attempt by Guede:

Amanda and Raffaele were together at the house shortly after 11:00
and had decided to go to Amanda's room with the intention being
intimate together . . . . Raffaele Sollecito and Amanda Knox were
always very affectionate with each other when they were together ...
even in the police station [where they were awaiting police
interviews] ... that underscored the behavior of these two young
people together: they were extremely cozy with each other, they
caressed each other, they kissed each other. An attitude hardly
appropriate to the setting and the situation [of a police station after a
murder] . ... Amanda and Raffaele found themselves together in
Amanda's house; they were together in her room and alone as
Meredith was in her own room and Rudi, as it turns out, was in the
bathroom [where he left an unflushed toilet].

It is therefore probable that Rudi, exiting from the bathroom,
allowed himself to get caught up in a dangerous situation charged
with sexual urgings, and yielding to his own concupiscence, sought
to satisfy his own urgings by going into Meredith's room where she
was alone with the door ajar . . .. [I]t seems the most probable
hypothesis that Rudi decided on his own to enter Meredith's room,
and her reaction and refusal were overheard by Amanda and Raffaele
(Amanda's room was very close to Meredith's) who were disturbed
and intervened, as the succession of events and their aftermath
demonstrate, abetting Rudi who they had let into the house, and
became themselves, together with Rudi, Meredith's aggressors and
killers.

Because, then, the two young people, deeply interested in each
other, culturally and intellectually curious, he on the eve of
graduation, and her engrossed, decided to participate in this final act
to force Meredith's will, with whom they'd had, especially Amanda,
frequent and friendly relationship, until they caused her death, again
and again always with an option to make a choice, and this Court
cannot comprehend the choice of extreme evil that was made. It can
be hypothesized that this evil choice started with consumption of
intoxicating substances that evening, which was verified, as stated by
Amanda." 236

236. Sentenza della Corte d'Ass., n. 7/2009, at 390-94 ("Amanda e Raffaele, giunti nella casa
poco dopo le 23,00 e da ritenere che si siano portati nella camera di Amanda con 1'intenzione di
stare insieme, in intimita . . .. Raffaele Sollecito e Amanda Knox quando erano insieme erano tra
loro molto affettuosi ... anche in Questura ... e stato evidenziato ii comportamento che i due
giovani ragazzi avevano: erano vicinissimi 1'uno all'altra, si facevano carezze, si baciavano.
Atteggiamento poco consono all'ambiente ed alla situazione .... Amanda e Raffaele che si
trovavano insieme nella casa di Amanda; insieme nella camera di Amanda e soli poiche Meredith
era nella propria stanza e Rudi, come si e visto, si era trattenuto al bagno. E' quindi probabile che
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It is hard not to hear, in this phantasmagoric reconstruction of an
orgiastic murder, the voice of a relatively small-town court, giving in to
prejudices and suspicions excited by an attractive woman who showed
noticeably little respect for local mores. Perhaps an American-style
bifurcated trial might have made this sort of overheated decision making
harder by excluding character evidence-though of course, an American
criminal verdict would have been rendered by a jury whose prejudices
could never have been examined on appeal. In any case, there is a lesson in
the trial court's judgment: the continental approach depends on the
professionalism of judicial officers, and where that professionalism falls
short, dangers loom.

Still, the story does not end there. As Mirabella observes, the Italian
system, unlike the American, does permit the close examination of
judgments on appeal. The trial court's judgment was overturned on appeal
in 2012, and after being reinstated, overturned again.237 The continental
appellate process is designed to correct lapses in professionalism, and in
this case it worked.

One more failing of the Italian system deserves mention. It is a failing
that grows in a paradoxical way out of the Italian style of mercy. One of
the deepest sources of frustration in the Knox case has to do with one
strange fact: there was a witness who was present at the murder, but who
never testified directly to what took place. That witness is of course Rudi
Guede. Why do we not have the eyewitness testimony of Rudi Guede? 238

The answer has to do with the merciful options offered by Italian
criminal procedure as reformed in 1988, and it is an answer that shows how
far Italian justice is from the supposed continental commitment to getting
the whole truth through inquisitorial methods. Guede requested, and was

Rudi, uscendo dal bagno, si sia lasciato trascinare da una situazione avvertita come carica di
sollecitazioni sessuali e, cedendo alla propria concupiscenza, abbia cercato di soddisfare le proprie
pulsioni portandosi nella stanza di Meredith che era sola nella propria camera con la porta
quantomeno socchiusa . ... [P]are l'ipotesi pii probabile, che Rudi decise da solo di entrare
nella stanza di Meredith, la reazione ed it rifiuto della ragazza dovettero essere sentiti da Amanda
e Raffaele (la stanza di Amanda si trovava vicinissima a quella di Meredith) i quali, anzi, ne
dovettero essere disturbati ed intervennero, per quanto la successione degli eventi ed it loro
epilogo evidenziano, spalleggiando Rudi che avevano fatto entrare in casa e diventarono anche
loro, insieme a Rudi, gli aggressori di Meredith, i suoi uccisori. Perch6, poi, due giovani,
fortemente interessati l'uno all'altra, con curiosity intellettuali e culturali, alla vigilia della laurea
lui e piena di interessi lei, si determinarono a partecipare a tale azione finalizzata a forzare la
volontA di Meredith con la quale avevano, specie Amanda, rapporti di frequentazione e cordiality,
fino a cagionarne la morte, rientra nell'esercizio continuo della possibility di scelta e questa Corte
non puo che registrare la scelta di male estremo che fu operata. Si pub ipotizzare che tale scelta di
male inizi6 con it consumo di sostanze stupefacenti che si era verificato anche quella sera, come
dichiarato da Amanda.").

237. Mirabella, supra note 33, at 253-54.
238. Guede did take the stand, and the 2014 court worked hard and impressively to extract

useable information from his testimony. Nevertheless, it had to struggle with hints and scraps of
information rather than the frank confession that would have eliminated all doubt in the case.

992 [Vol. 94:933



L - q.jj,, .*. I

2016] Weighing Two Western Modes of Justice 993

granted, the rito abbreviato, the "abbreviated ritual," carrying with it a
lightened sentence that was created in the 1988 reform. Now, Italy is not
the only country to offer defendants such an option. Other systems offer
lightened sentences to defendants who forego full-scale trial as well. But
when other systems do so, they ordinarily extract a bargain from the
defendant: they grant the lightened sentence in return for full cooperation.
They offer mercy-but only to defendants who give a confession and
testimony against co-offenders. To borrow a phrase from John Langbein,
the procedures in other systems are designed to induce the defendant to
serve as a "testimonial resource." 2 39

Not so in Italy. The rito abbreviato, created in 1988, is offered as a
matter of right, and there is no requirement that defendants confess and
cooperate.240 Guede has never confessed and does not cooperate; his
statements to the police include an improbable account of the events
intended to deny his own responsibility. He retains his constitutional right
against self-incrimination and can never be compelled to testify differently.
Guede was given the option of a lightened sentence, but the Italian system
is so comparatively unfocused on getting the whole truth that it missed its
chance to use sentencing leverage in order to get the facts. Rudi Guede, the
recipient of Italian mercy, never became a testimonial resource, and that is
the single most important reason why we will never know the whole truth
of what happened on the night of Meredith Kercher's murder.

239. John H. Langbein, The Historical Origins of the Privilege Against Self Incrimination at
Common Law, 92 MICH. L. REV. 1047, 1053 (1994).

240. See Grande, supra note 213, at 254 (noting that the giudizio abbreviato, the "abbreviated
trial," is available to all defendants and only requires surrendering the right to a full trial).
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Introduction

In 2009, the New Delhi-based lawyer Lalit Bhasin, who is the current
president of the Society of Indian Law Firms (SILF), gave an impassioned
speech reiterating a position that he had long held-that foreign legal-
service providers must remain excluded from India.1 That domestic clients
or domestic law firms wanted or needed these foreign legal actors, he
stated, was an unsupported claim that had been "shred to pieces." 2 Similar
sentiments have been made by lawyers in other "emerging markets." In
Brazil, where regulations are not as restrictive as in India, Jose Luiz Freire,
the former Chairman of the Center for Studies on Law Firms (CESA in
Portuguese) declared that foreigners routinely refuse to comply with the
Brazilian bar's requirements and often seek "to enter into the country
'through the backdoor."' 3 Similarly, Africa's most populous country, Ni-
geria, with an economy that has reached more than 7% growth over the last
decade, 4 has a national bar association that has maintained that foreigners
who provide legal services in its domestic arena are "in clear breach . .. of
the [country's] Legal Practitioners Act." 5

These examples come from lawyers in countries that comprise a new
and exciting cohort and that have garnered attention from political and
business leaders, academics, and the media. Brazil, Russia, India, China,
and South Africa (BRICS) are part of this emerging-market contingent, but
other countries (such as Nigeria) are also regularly included, depending on
what criteria are being used for measurement. Recently, for instance,
different evaluators have listed the United Arab Emirates (UAE) and Qatar
within the emerging-markets mix.6 Another study omits South Africa as

1. Anthony Lin, Legal Profession in India Not "Up for Sale, " Lawyer Writes, AM. L. DAILY:
WORLD (Apr. 2, 2009, 1:30 PM), http://amlawdaily.typepad.com/amlawdaily/2009/04/the-
president-of-the-society-of-indian-law-firms-lays-out-the-case-against-opening-his-countrys-legal
-market-to-foreign-la.html [http://perma.cc/6PZB-TE9Z]. Bhasin has since modified his position,
and this point will be discussed later in this Review.

2. Id.
3. "E reforgou: 'Globalizagao nio 6 falta de regulamentagao', disse Freire ao criticar os

grupos estrangeiros que insistem em entrar no pais 'pela porta de tras'. [And to emphasize:
'Globalization is not a lack of regulation,' says Freire, criticizing foreign legal groups who insist
on entering the country 'through the backdoor.']" Rafel Baliardo, OAB discute associagdo com
bancas estrangeiras, CONSULTOR JURiDICO (May 8, 2012, 9:40 AM), http://www.conjur.com.br/
2012-mai-08/oab-faz-audiencia-publica-associacao-bancas-estrangeiras [http://perma.cc/9HRS-
5T8Z].

4. GDP Growth (Annual %), WORLD BANK, http://data.worldbank.org/indicator/NY.GDP
.MKTP.KD.ZG?page=l [https://perma.cc/4TV4-VEXG].

5. Andrea Ayemoba, Nigeria Bar Association Introduces Measure to Eliminate Fake
Lawyers, AFR. BUS. COMMUNITIES (May 21, 2015, 11:49 AM), http://africabusinesscommunities
.com/news/nigeria-bar-association-introduces-measure-to-eliminate-fake-lawyers.html
[http://perma.cc/ZN87-ESEY].

6. Yousef Gamal El-Din, MSCI Ups Qatar and UAE to Emerging Market Status, CNBC
(June 12, 2013, 10:01 AM), http://www.cnbc.com/id/100809850 [http://perma.cc/59NZ-5SXQ];
Rob Kozlowski, S&P Reclassifies Greece, Qatar and UAE as Emerging Markets, PENSIONS &

996 [Vol. 94:995
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part of its calculation, and instead finds that "the ... 'Next 15', including
the BRIC as well as the 11 fastest-growing countries [South Korea,
Indonesia, Mexico, Turkey, Iran, Egypt, Philippines, Nigeria, Pakistan,
Bangladesh, and Vietnam], will drive 80 percent of emerging-market
growth." 7

Not surprisingly, within these countries the views of the respective
domestic bar associations toward foreign legal actors vary. Not all are as
suspicious as the above-mentioned lawyers from India, Brazil, and Nigeria.
Even within these three countries, there are competing perspectives.

Clearly, domestic bar associations can influence how welcoming coun-
tries are toward foreign legal actors. Conceptually, therefore, observers
have found it useful to place these emerging markets into different cate-
gories based on their receptiveness.8 For example, countries such as India
and Nigeria are frequently viewed as closed markets because foreign legal
actors are prohibited from establishing offices there and are barred from
practicing domestic law.9

INV. (Sept. 15, 2014, 12:18 PM), http://www.pionline.com/article/20140915/ONLINE/
140919925/sampp-reclassifies-greece-qatar-and-uae-as-emerging-markets [http://perma.cc/999Y-
D5NG].

7. AIMEE KIM ET AL., MCKINSEY & CO., THE GLITTERING POWER OF CITIES FOR LUXURY

GROWTH 3 (2014), http://www.mckinseyonmarketingandsales.com/sites/default/files/pdf
/LuxuryScope.pdf [https://perma.cc/2RPS-XHJU].

8. See Sida Liu, Globalization as Boundary-Blurring: International and Local Law Firms in
China's Corporate Law Market, 42 LAW & SOC'Y REV. 771, 771-73 (2008) (discussing domestic
lawyers' view of foreign law firms in China and the relationship between foreign and local law
firms); Frederico Normanha Ribeiro de Almeida & Paulo Andre Nassar, A Ordem Dos Advogados
E A Politica Da Regulagdo Da Advocacia No Brasil [The Ordem dos Advogados do Brazil and
the Politics of Professional Regulation in Brazil] 10-14 (Globalization, Lawyers and Emerging
Economies Project, Working Paper, 2012) (on file with the Texas Law Review) (discussing the
emerging role of foreign law firms in Brazil and regulations that restrict the practice of foreign
lawyers, including regulations by the Brazilian Bar Association, the Ordem dos Advogados do
Brazil); Stephen Denyer, Perspectives on the Global Law Firm and the International Framework
21-22 (2013) (unpublished presentation) (on file with the Texas Law Review) (highlighting the
barriers to foreign lawyers in various countries, including India, Brazil, and Nigeria). See
generally Jayanth K. Krishnan, Globetrotting Law Firms, 23 GEO. J. LEGAL ETHICS 57, 58-61
(2010) (analyzing competing explanations for the strict regulation of foreign law firms in India
and the implications for the legal domestic market).

9. Krishnan, supra note 8, at 59; Abdulmumini A. Oba, Towards Regaining Learning and
Correcting Leanings in the Legal Profession in Nigeria, 1 REV. NIGERIAN L. & PRAC. 13, 26
(2007); Laurel S. Terry, Putting the Legal Profession's Monopoly on the Practice of Law in a
Global Context, 82 FORDHAM L. REV. 2903, 2924 n.90 (2014); see also Jayanth K. Krishnan,
Peel-Off Lawyers: Legal Professionals in India's Corporate Law Firm Sector, 9 SOCIO-LEGAL
REV., no. 1, 2013, at 1 [hereinafter Krishnan, Peel-Off Lawyers] (arguing that the Indian legal
market is already changing and discussing young legal professionals' views on how opening the
market for foreign law firms would develop new norms and reduce the practice of "mobbing").
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By contrast, several other emerging markets-Brazil, China, Egypt,
South Africa, Turkey, the UAE, and Vietnam-are deemed semiclosed.0

Foreign legal-services providers can have a physical presence within these
countries and are permitted to practice international law." (In some more
liberal semiclosed markets, foreign legal actors can hire domestic lawyers
and have these colleagues work on domestic law matters; other semiclosed
markets, however, prohibit such practices.)12

Still other emerging-market economies are labelled as open. These
countries not only allow foreign legal actors to establish offices within their
borders, but they also permit foreign lawyers to practice domestic law.13

Mexico and Russia are cited as key examples of such open markets, as are
Indonesia and South Korea.' 4

10. For the purposes of this discussion, we use the term semiclosed synonymously with
semiopen, namely because semiclosed is the term that observers in this debate use.

11. Terry, supra note 9, at 2924 n.90; Almeida & Nassar, supra note 8, at 10-11; Denyer,
supra note 8, at 21-22.

12. Terry, supra note 9, at 2924 n.90; Denyer, supra note 8, at 21-22.
13. Terry, supra note 9, at 2924 n.90; Denyer, supra note 8, at 20 (listing countries in which a

large multinational law firm has "local law capabilities"); see Carole Silver, Globalization and the
U.S. Market in Legal Services-Shifting Identities, 31 LAW & POL'Y INT'L BUS. 1093, 1142-44
(2000) (explaining that U.S.-based law firms have begun hiring more local attorneys rather than
just offering staff with U.S.-based law expertise); Carole Silver, Local Matters: Internationalizing
Strategies for U.S. Law Firms, 14 IND. J. GLOBAL LEGAL STUD. 67, 69 (2007) (describing how
U.S. firms have begun to focus on practicing other countries' laws rather than exclusively
domestic law); Carole Silver, Regulating International Lawyers: The Legal Consultant Rules, 27
HOUs. J. INT'L L. 527, 528-29 (2005) (explaining the different regulatory approaches and
restrictions on foreign lawyers, with an emphasis on the role of the legal consultant); Carole
Silver, Regulatory Mismatch in the International Market for Legal Services, 23 Nw. J. INT'L L. &
BuS. 487, 499-502 (2003) (discussing multinational legal practices, where law firms offer
expertise in multiple national legal systems in addition to U.S. law and international law); Laurel
S. Terry et al., Transnational Legal Practice, 43 INT'L LAW. 943, 946-47 (2009) (explaining that
in General Agreement on Trade in Services (GATS) treaties between two nations, the nations may
allow certain foreign lawyers to practice their domestic law); Carole Silver, Globalization of the
Legal Profession: Global Innovation and the Shifting Regulatory Environment - International
Frameworks 5 (2008) (unpublished presentation) (on file with the Texas Law Review) [hereinafter
Silver, Globalization of the Legal Profession] (charting regulatory typologies for foreign lawyers
in England, Germany, Mexico, Singapore, China, Korea, and India, including whether they may
advise on local law).

14. Denyer, supra note 8, at 21 (describing how in Indonesia "international law firms cannot
[directly] open their own offices but can have their own lawyers there working in partnership with
local lawyers," while in Korea free trade agreements with the European Union and United States
(and the European Free Trade Association) "permit foreign law firms to establish branch offices
now to practise foreign law and to enter partnerships with Korean lawyers in 5 years"); see also
YVES DEZALAY & BRYANT G. GARTH, ASIAN LEGAL REVIVALS: LAWYERS IN THE SHADOW OF

EMPIRE 244 (2010) (explaining that the number of foreign lawyers in Korea doubled between
1992 and 1999); JUDICIAL SYSTEM TRANSFORMATION IN THE GLOBALIZING WORLD: KOREA
AND JAPAN (Dai-Kwon Choi & Kahei Rokumoto eds., 2007) (discussing the changing patterns of
legal education and legal careers in South Korea, which might be seen as the initial steps towards
the liberalization of the legal market there); Simon Mundy, S Korea Opens Up to Foreign Law
Firms, FIN. TIMES (Aug. 12, 2012, 5:32 PM), http://www.ft.com/cms/s/0/30966bac-e2c4-llel-
a463-00144feab49a.html#axzz3s3s4PcaW [https://perma.cc/6M2D-DTT4].
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The table below outlines the three categories of legal markets and the
regulations that have been described above.

Categories of Legal Markets in Emerging Economies' 5

Restrictions Restrictions Restrictions Immigration
to Practicing to Hiring and Restrictions for

Category International to Practicing Partnering with Foreign
Law Local Lawyers Legal Actors

Closed Yes Yes Yes Yes

Semiclosed No Yes Yes No

Open No No No No

The purpose of this Review is to examine whether these conventional
classifications properly capture how foreign legal actors-namely foreign
lawyers, foreign law firms, and international nongovernmental
organizations (INGOs)-are able to access markets beyond their home
jurisdictions. One thoughtful scholar who has written on arguably the most
important emerging market in the world, China, is Rachel Stern. A key
chapter in her recent book examines this subject of foreign legal actors.
Part I of this Review provides an overview of her book and of this chapter
in particular. Part II then builds off of Stern's work. This Part contends
that the discrete categories described in Table 1 need reconsideration. In
addition, this Part focuses on China's key competitor in Asia: India. India
is one of the most closed legal systems in the world. Part II then runs a
short thought experiment, inquiring whether foreign legal actors can
nevertheless exert influence within this setting. The analysis suggests so.
A country's regulations on legal services, even when strict, can be (and
often are) negotiated around and even circumvented by entrepreneurial,
global players seeking market entry. 16 This Review concludes by offering a
brief set of implications of this discussion.

15. See generally INT'L BAR ASS'N, IBA GLOBAL REGULATION AND TRADE IN LEGAL

SERVICES REPORT (2014), http://www.ibanet.org/Document/Default.aspx?DocumentUid=
1D3D3E81-472A-40E5-9D9D-68EB5F71A702 [https://perma.cc/E9CY-FFVB] (cataloguing
various countries' openness to foreign lawyers, including how one becomes licensed to practice,
whether local nationality is required to practice, and any limitations on foreign lawyers' practice);
Denyer, supra note 8, at 21-22 (summarizing common barriers for foreign lawyers seeking to
practice in a variety of emerging economies).

16. Carole Silver, Professor of Law, Georgetown Univ. Sch. of Law, Panel Presentation on
Global Innovation and the Shifting Regulatory Environment - International Frameworks at the
Harvard Law School Program on the Legal Profession Conference: Globalization of the Legal
Profession (Nov. 21, 2008) ("National regulation matters, but so do other factors. Firms seem to
have generated global approaches to law practice, and they take this approach like an overcoat
with them wherever they go-and in some cases, even where they don't go. Moreover, history
matters-the way firms develop offices in particular jurisdictions seems to influence their
approach to practice there."); see also Silver, Globalization of the Legal Profession, supra note 13,
at 14.
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I. China: A Semiclosed Environment

A. An Overview of the Stern Book

As a semiclosed market, China allows foreign legal-service providers
to have a limited presence, namely to conduct business only on
international law matters.' 7 On high-end, transnational matters, the legal
services provided by foreigners within China are accepted-or at least
tolerated.1 8 But the vast majority of legal work done within the country,
which involves domestic issues, is reserved exclusively for Chinese-
licensed lawyers.1 9 Therefore, existing INGOs and the more than 170
foreign law firms are kept at bay and are not to affect the business and legal
potential of Chinese players.2 0

Consider then Stern's book, entitled Environmental Litigation in
China: A Study in Political Ambivalence.2' Stern examines the possibility
of gaining "legal relief [through litigation] for environmental pollution in
contemporary China."22 She analyzes the role of key legal actors in envi-
ronmental cases, including judges, state officials, lawyers, claimants, and
INGOs.23  Stern's project has multiple goals. First, she pays special

17. If an issue involves domestic law or litigation, Chinese-licensed lawyers must handle
these cases. If a Chinese-licensed lawyer opts to work for a foreign law firm, that lawyer is
stripped of the ability to practice domestic law or litigation. Xueyao Li & Sida Liu, The Learning
Process of Globalization: How Chinese Law Firms Survived the Financial Crisis, 80 FORDHAM

L. REV. 2847, 2850 (2012); see also Andrew Godwin, The Professional 'Tug of War': The
Regulation of Foreign Lawyers in China, Business Scope Issues and Some Suggestions for
Reform, 33 MELBOURNE U. L. REV. 132, 137-41 (2009) (outlining the current state of China's
regulatory scheme for legal service providers); Liu, supra note 8, at 780 (highlighting how
Chinese legal regulations "explicitly leave a grey area for the foreign fums," and thus the extent to
which foreign firms are allowed to participate in Chinese domestic law matters is unclear); Rachel
E. Stern & Su Li, The Outpost Office: How International Law Firms Approach the China Market,
41 LAW & Soc. INQUIRY 184, 189-91, 196 (2016) (describing the constrained Chinese market
and how it was not until 1992 that foreign firms could legally open offices in China).

18. Liu, supra note 8, at 780-84; see also Stern & Li, supra note 17, at 192 (explaining that
since international law firms are prohibited from practicing Chinese law, the main business
opportunity left is "high-end, nonlitigation services related to foreign capital").

19. Li & Liu, supra note 17, at 2850 (explaining that due to government restrictions,
international law firms had to collaborate with domestic firms to provide legal opinions or to
appear in court, resulting in a "blessing for domestic corporate law firms"); Stern & Li, supra note
17, at 189 (explaining that Chinese lawyers employed at foreign firms had to suspend their
licenses to practice, resulting in "much legal work, such as representing litigants in court" being
completed only "by Chinese lawyers working at Chinese law firms").

20. See Stern & Li, supra note 17, at 185, 189-91 (discussing the barriers to entry and the
operational constraints for foreign firms in China).

21. RACHEL E. STERN, ENVIRONMENTAL LITIGATION IN CHINA: A STUDY IN POLITICAL

AMBIVALENCE (2013).
22. Id. at 1.
23. Id. at 10-13.
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attention to how cases make their way into the Chinese courts.24 Second,
she studies the conditions under which lawyers accept environmental cases
and when they will try to settle them. 5 Third, she investigates the role of
the state and its influence on the politics of environmental activism in the
country.26 And fourth, she is interested in how international pressure affects
the dynamics of the Chinese environmental movement.2 7

As Stern states from the outset, she is keen on gaining a
comprehensive understanding of "how litigation can contribute to social
change in China." 28 Environmental litigation within one-party China is of
focus because so little research has been done on this subject.29

Furthermore, there is an intriguing dialectic regarding environmental cases
in China. On the one hand, some cases resolve themselves amicably and
quietly, while others raise strong political debates, become prominent news
stories, and inevitably place pressures on courts, which are asked to provide
resolutions.30 As Stern observes, environmental litigation offers an
opportunity to "assess the potential and limits of law"3 1 within this specific
authoritarian context.

Following the introduction, Stern's book is divided into eight chapters.
Her methodology consists of a combination of using primary and secondary
sources, including conducting "more than 170 open-ended interviews" in
Mandarin Chinese and English.32 In addition, she relies on an original
"small-scale survey"33 and survey data gathered by Chinese researchers
working on similar issues, and she references both English- and Chinese-
language sources (scholarly books, articles, and news media publications)
and reviews judicial opinions from different Chinese provinces and courts.34

Much of the first portion of Stern's book concedes that "civil
environmental litigation in contemporary China is difficult."3 5 It was only

24. See id. at 71-72 (describing how barriers to litigation impacted whether or not
environmental lawsuits in rural Chinese villages reached the courts).

25. See id. at 151-63 (exploring the difference between lawyers as routine practitioners, "do-
gooders," and legal activists).

26. See id. at 115-22 (describing China's Central Leadership and local governments as
generally encouraging of environmental litigation but uneasy about innovation).

27. See id. at 179-94 (arguing that international funding and advocacy have had mixed results
in Chinese litigation).

28. Id. at 1.
29. Id. at 2.

30. Id.
31. Id. at 3.
32. Id. at 11.
33. Id. at 12.
34. Id. at 11-12, 123.
35. Id. at 43. Several reasons account for the challenges claimants face. During Chairman

Mao's reign (1949-1976), dissent was not tolerated; therefore, there was no hope of effectuating
environmental change through the courts. Id. at 17-18, 20. A further disadvantage was that there
were virtually no lawyers in the country who could serve as environmental representatives for



Texas Law Review

during the mid-1970s, after the government abandoned the practices of
Mao's Cultural Revolution and began initiating reforms, that the situation
slowly changed.36 As "China's [t]urn [t]oward [l]aw" occurred and then
continued into the 1980s, the government believed a range of new players
were necessary to improve China's standard of living, including learning
from those abroad. 38 Trying to enact reforms was complicated, and there
was a steep educational curve. 39 Environmental activists, for instance, had
to learn how to use the law: how to find and retain lawyers; how to bring
cases to the courts and start litigation; how to produce evidence and prove
causation; how to mobilize support from different constituencies and from
the media; and how to request and receive judicial compensation.44

Outsiders, the Chinese recognized, could help. 41 Indeed, a small
number of domestic lawyers became better skilled because of interactions
with foreign counterparts.42 Legal education in certain parts of the country
also improved with assistance from foreign academics and foreign bar
associations. 43 In fact, today an increasing number of universities in China
offer law degrees and teach students about the complexity and multi-
dimensionality of law, including public interest work such as environmental
litigation.44

clients. Id. at 19-21 (noting that in 1981, there were 8,571 lawyers in China); see also Ethan
Michelson, Access to Lawyers: A Comparative Analysis of the Supply of Lawyers in China and the
United States, 7 NAT'L TAIWAN U. L. REV. 223, 247-48 (2012) [hereinafter Michelson, Access to
Lawyers] (identifying as an area of interest for further study whether the growth in the Chinese
legal profession is having a positive impact on access to legal services and hence on access to
justice by ordinary claimants in China). For an assessment of the political characteristics of the
Chinese legal profession, in general, and lawyers, in particular, see generally Ethan Michelson &
Sida Liu, What Do Chinese Lawyers Want? Political Values and Legal Practice, in CHINA'S
EMERGING MIDDLE CLASS: BEYOND ECONOMIC TRANSFORMATION 310, 310-33 (Cheng Li ed.,
2010); and Ethan Michelson, Unhooking from the State: Chinese Lawyers in Transition (Aug.
2003) (unpublished Ph.D. dissertation, The University of Chicago). From a development
perspective, the absence of lawyers hindered commercial negotiations, business transactions, the
execution of contracts, financial dealings, and environmental litigation.

36. STERN, supra note 21, at 18.
37. Id.
38. See, e.g., YE WEILI, GROWING UP IN THE PEOPLE'S REPUBLIC 137 (2005) (noting that the

Chinese government's decision in 1978 to send students abroad "showed the country's desire to
reconnect herself to the rest of the world," and has contributed to the country's "profound
transformation economically, socially, and culturally").

39. See STERN, supra note 21, at 19 (discussing the Hundred Flowers Campaign backlash
against the new legal system before the legal resurgence of the 1980s).

40. Id. at 46-53, 56-58, 62-67.
41. See id. at 36 (noting China's firm connection to the outside world and the international

legitimacy, in political and economic terms, from which China derives).
42. Id. at 179-81.
43. See id. at 183-86 (discussing the types and amount of legal assistance provided to

China-particularly by the United States).
44. Id. at 186-87. The Chinese state also has become more specialized to focus on environ-

mental claims. See infra text accompanying notes 19-23.
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These developments prompt Stern to ask: "[W]hat can be said about
patterns of success and failure in environmental lawsuits?" 45 Stern readily
acknowledges that "no more than 1 percent of environmental disputes reach
courts." 46 However, this small fraction does not necessarily mean those that
do make it lack legal or public policy relevance. For instance, Stern
discusses how in 2005 the prestigious Peking University, with a team of six
professors and a group of graduate students, cleverly saw a spillover in the
Songhua River "as an opportunity to push forward environmental public
interest law." 47  The team ultimately prevailed in a case against the
powerful PetroChina Corporation, which resulted in "the highest fine
possible" 48 against this environmental polluter. (Interestingly, the rhetoric
and grievances espoused by the claimants in this Chinese litigation closely
resembled what had long been demanded by parallel public interest
plaintiffs abroad, suggesting that the diffusion of such values has pollinated
China as well. 49)

At the same time, Stern notes that Chinese judges have to be careful
not to issue judgments that contradict the state's policies.50 In 2003, two
judges were fired for having invalidated a provincial ordinance, showing
that "judicial review remains unwelcome [in China]." 5 1 Renegade judges
who attempt to buck the system know that such transgressions place them
in jeopardy of losing their positions on the bench.52 There is thus an ambiv-
alence that judges feel towards environmental cases.53 On the one hand,
judges enjoy opportunities to be the champions of important public interest
matters that have benefits for society. On the other hand, judges must be
careful not to upset state leaders who have the power to remove them.

But as is seen throughout the second half of Stern's book, even with
these constraints, judges want to remain relevant. The looming Chinese
state is certainly omnipresent, and the philosophy that the "law should serve
the Chinese Communist Party (CCP)" is an overarching principle that is
pervasive. 54 Nevertheless, judges can and do make a difference.55 By
needing to serve as the key intermediaries, arbiters, and sometimes even

45. STERN, supra note 21, at 94.
46. Id. at 71.
47. Id. at 85.
48. Id. at 87.
49. See id. at 205-06.
50. Id. at 134-37, 212.
51. Id. at 212.
52. See id. at 136 (describing possible repercussions for judges who make "wrong decisions,"

including poor annual evaluations, lower annual bonuses, transfers, or demotions).
53. Id. at 132-33.
54. Id. at 123.
55. Stern notes that "pollution disputes show innovation at the margins as courts occasionally

offer new legal interpretations or validate new types of claims." Id. at 125.
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advocates in environmental cases, judges occupy a special place within
Chinese institutional governance. 56 Moreover, judges crave information.
Certain foreign legal actors based in China are one group that can help; they
are discussed next.

B. The Role of INGOs

To begin, the INGOs to which Stern refers comprise a range of
associations, including the American Bar Association (ABA), the Ford
Foundation, the Rockefeller Foundation, the Rockefeller Brothers Fund, the
Clinton Foundation, the Gates Foundation, and the Global Greengrants
Fund.57 Despite the gauntlet of bureaucratic and political restrictions
confronting INGOs, their presence has indeed been felt. In the areas of
international human rights discourse, for example, INGOs have worked
with Chinese lawyers and other civil-society activists to advance a new
rhetoric that is carefully employed to promote the needs of those who are
suffering.58 INGOs that prioritize democratization also have had an
influence among those Chinese wishing to see the state more greatly
liberalized. 59

As for the environment, INGOs have made inroads, especially when
working with their burgeoning domestic counterparts. Consider two key
developments that occurred towards the latter part of the 2000s. In 2007, at
the seventeenth Party Congress, Chinese President Hu Jintao declared to the
world that the "ecological civilization" of Chinese society had to be
safeguarded.6 0 Then in 2008, China hosted what it promoted as the "Green
Olympics."6 1 These moments relate back to what began occurring in China
in the early 2000s. At that time, the domestic NGO sector started to grow.62

56. See id. at 146-47 (noting how judges have "incentives to innovate" and may "nudg[e]
forward social change" through their decision making).

57. Id. at 183, 186, 188 n.15.

58. See id. at 187 (noting that attorneys use arguments that link environmental law programs
with democracy and human rights, which helps gain congressional support and wins grants for
those programs).

59. Id. at 187.

60. Id. at 110; see also Elizabeth M. Lynch, Rachel Stern on China's Environmental Rights
Movement, CHINA L. & POL'Y (Aug. 6, 2013) http://chinalawandpolicy.com/2013/08/06/rachel-
stern-on-chinas-environmental-rights-movement/ [http://penna.cc/E7GF-HVUL] [hereinafter
Stern Interview Transcript Part I] (describing Wen Jiabao's first use of the phrase "ecological
civilization" as "a sign that environmental issues were rising in prominence for the central
government").

61. Stern Interview Transcript Part I, supra note 60 (noting Stern's description of the Green
Olympics as one of three events in the 2000s that drew attention to environmental issues inside
China).

62. Id. (describing the creation of the first generation of Chinese environmental NGOs in the
1990s and the dramatic expansion of domestic NGOs in the mid-2000s); see also STERN, supra
note 21 at 63-64 (explaining how, in the early 2000s, the activities of "environmental journalists"
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In addition, foreign aid through INGOs also entered the scene.63 The
cooperation between these domestic and international partners had an effect
on the government, which, because the global media was watching, knew it
could not dismiss the demands made by these activists. 64 The government,
therefore, during the seventeenth Party Congress and as part of its branding
of the 2008 Olympics, sought to impress the global community with its
commitment to the environment. 65

The INGO effect has occurred in other spaces as well. Foreign
funding and foreign lawyers continue to bring about changes in Chinese
legal education. An increasing number of Chinese law schools have foreign
faculty involvement, where students are now being exposed to different
models of pedagogy and clinical legal education, including learning how to
litigate environmental cases. 66 In addition, foreign organizations hold
training sessions, conferences, and best-practice seminars for Chinese
activists, lawyers, and other civil society leaders. 67 Even Chinese adminis-
trative law has developed in a sophisticated manner. 68 Citing the work of

increased alongside the domestic NGO sector, for example, by the establishment of the Chinese
NGO named Green Earth Volunteers).

63. STERN, supra note 21, at 182-87.
64. See Elizabeth M. Lynch, Rachel Stern on Environmental Litigation in China - Success or

Failure?, CHINA L. & POL'Y (Aug. 12, 2013), http://chinalawandpolicy.com/2013/08/12/rachel-
stern-on-environmental-litigation-in-china-success-or-failure/ [https://perma.cc/B5K9-GKKM]
[hereinafter Stern Interview Transcript Part II] ("So the media attention itself is a victory
regardless of what [environmental lawsuit plaintiffs] actually get.... [A]s the real story is about
raising environmental consciousness and creating groundwork for the environmental movement,
any lawsuit that gets national attention is a success."); Stern Interview Transcript Part I, supra
note 60 ("In democracies elections are the mechanism by which government officials are held
accountable. And here [in China] you have a government that is really trying to be
responsive .... But that's because of fears of unrest or media pressure or being embarrassed; not
because of elections." (alteration in original)).

65. See STERN, supra note 21, at 109-13 (noting the increased attention to environmental
protection by Chinese officials starting in the 2000s, resulting in increases in media coverage and
public interest in environmental issues); Greening of 2008 Beijing Olympic Games Impressive
Says UN Environment Programme Report, UNITED NATIONS ENV'T PROGRAMME (Oct. 25,
2007), http://www.unep.org/documents.multilingual/default.asp?DocumentlD=519&ArticleID
=5687&l=en [https://perma.cc/2MD7-YJGP] (highlighting the government's commitment to the
environment as part of its preparation for the 2008 Olympics); Stern Interview Transcript Part I,
supra note 60 (suggesting the promotion of the "Green Olympics" and associated international
media scrutiny of China's environmental movement prompted the Chinese government's
increased responsiveness to environmental issues).

66. STERN, supra note 21, at 166-68, 167& n.28, 186-87, 221.
67. See id. at 167-68, 183-86 (discussing how foreign organizations assist the Chinese

through training, clinical practices, and other law-related events).
68. See id. at 38-39, 40 tbl.1.3 (tracing the development of environmental administrative law

over the last two decades and summarizing the types of administrative litigation available).
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Zhang Xuehua, Stern explains that recently the Chinese Environmental
Protection Bureau has been suing polluters in court for not following its
administrative orders. 69

Yet Stern recognizes that there is another important reason for having
INGOs working in the country. Namely, INGOs have helped introduce
new perspectives into Chinese legal culture for lawyers, activists, and
judges to absorb. 70 Innovative means of conveying concepts and of
rhetorically framing legal claims are crucial for those seeking to promote
environmental justice, and INGOs have educated domestic players who are
eager to learn.7 1 Furthermore, Stern sees INGO activity within Chinese
society as a broader form of diplomatic relationship building that has the
potential to lead to stronger ties in other, yet unexplored areas of common
interests.72

In sum, Stern is cautiously optimistic about the future of
environmental litigation in China.73  Relatively recently, it was almost
unimaginable to consider the possibility of an environmental culture
existing within the country.74 However, such a situation is real and on
display today.75 Increasingly, everyday Chinese citizens expect their
government to respond to their environmental concerns and, to some extent,
the state appears to be listening.76

Stern has a concluding observation relating to how several foreign
organizations are now exiting China. Given China's wealth, the need for
foreign aid to assist in the country's development is largely unnecessary,
but Stern still sees value in foreigners continuing to have a presence in the

69. Id. at 215-16; Stern Interview Transcript Part II, supra note 64. Stern does not discuss
whether Chinese administrators have been paying attention to similar developments in other
countries where such tactics in fact have been used, although she mentions how China is behind
other emerging economies such as Brazil and India with respect to environmental protection.
STERN, supra note 21, at 215, 227. But other scholars have discussed this type of "globalization
of administrative law." Migai Akech, Globalization, the Rule of (Administrative) Law, and the
Realization of Democratic Governance in Africa: Realities, Challenges, and Prospects, 20 IND. J.
GLOBAL LEGAL STUD. 339, 343 (2013). It is reasonable to hypothesize that such institutional
borrowing may be indeed occurring in the Chinese context as well.

70. STERN, supra note 21, at 180-84, 190-93.
71. Id. at 180-83.
72. See id. at 181-82 (noting that soft support can lead to foreign connections and regions

being "linked and bounded" and mentioning how INGOs attempt to cultivate governmental allies).

73. Id. at 233-34.
74. See id. at 6-7 (describing how the opportunity for legal advocacy was shrinking in the

early 2000s).
75. See id. at 232-33 (summarizing reactions to and consequences of environmental litigation

in China and noting that China's current developments are "on the cutting edge of society's
understanding of itself").

76. See, e.g., id. at 10 (mentioning that a majority of environmental disputes are handled by
the government); id. at 33-35 (describing governmental reaction to failure to meet the "Five-Year
Plan"); id. at 225-28 (tracing the development of China's "bottom-up experimentation" of
activism, implicitly sanctioned by political ambivalence and silence from Party officials).
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country.77 She notes: "Out of both necessity and convenience, much money
is also allocated to INGOs with an office in China. These middlemen
[INGOs' officers in China] play a pivotal role in turning grant applications
into workable projects." 78 Regarding environmental cases, in particular, she
explains that

[a]lthough there is no tally of total international funding for
litigation, an examination of Ford's [i.e., the Ford Foundation's]
annual reports shows that it gave at least US$2.9 million to Chinese
legal aid organizations between 2000 and 2008. This is not a huge
amount in absolute terms, but the [Chinese] landscape of legal
advocacy would clearly look quite different without international
support. 79

In an interview Stern gave regarding her book, she takes this point one
step further, arguing that if INGOs leave China

we are going to lose a lot of knowledge about China because the
people who have been involved in these projects for a really long
time-like folks at the Ford Foundation and the American Bar
Association-these are some of the Americans who are most
knowledgeable about what's going on in China and some of the very
few American voices that are on the ground participating in ...

domestic debates over what should happen with [the] rule of law.
It is this precise point upon which this Review will expand. We do not

disagree with Stern that "on the ground" interactions between foreign actors
and domestic stakeholders can result in information, opportunities, and
benefits for all parties.8 1 The question is: What if foreign actors-including
foreign lawyers-are prohibited from establishing a presence in a country
and practicing their profession in a jurisdiction that is not their own? What,
if any, influence can they have on a domestic legal landscape? This issue is
examined below by focusing on an extremely closed country for foreign
legal services and one that is often seen as China's rival: India.

77. See Elizabeth M. Lynch, Rachel Stern on the Role of the Foreign NGO & the Future of
China's Environmental Movement, CHINA L. & POL'Y (Aug. 15, 2013), http://
chinalawandpolicy.com/2013/08/15/rachel-stern-on-the-role-of-the-foreign-ngo-the-future-of
-chinas-environmental-movement/ [https://perma.cc/KPX2-7Z9B] [hereinafter Stern Interview
Transcript Part III] (postulating that international aid programs should be considered as a "tool of
diplomacy," rather than a means of assisting China's development).

78. STERN, supra note 21, at 188.
79. Id. at 168 (footnote omitted).
80. Stern Interview Transcript Part III, supra note 77.
81. Stern expands upon this point in her newest article, published with Su Li, where they

examine the reasons why foreign law firms have entered China, the opportunities and challenges
that these firms face, and why many remain in spite of the economic and political difficulties they
encounter. See Stern & Li, supra note 17, at 192-96, 203-04.
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II. Accessing without Access: India's Legal Services Market

A. Background and Contextualizing the Situation

The market comparisons between China and India have long roots.
The two countries have the two largest populations in the world, with China
at 1.36 billion and India at 1.29 billion.82 Bilateral trade between the two
countries is also worth noting, since the "China-India trade [relationship] is
growing at nearly three times the pace of US-China trade" and will exceed
"$409.2 billion ... [by] 2020."83 In addition, for the first quarter of 2015,
China and India's gross domestic product growth numbers were
comparable-7.0% and 7.5%, respectively. 84

Yet China and India's economies have also faced problems. In August
of 2015, the Chinese government devalued its currency, "triggering the
yuan's biggest one-day drop since China ended a dual-currency system in
January 1994."85 Prior to 2015's gains, the Indian economy had slowed as
well, resulting in "a nearly three-year slump" between 2011 and 2014.86
Both countries also struggle with poverty and great disparities in wealth-
although unlike China, India is a comparatively robust, consolidated
democracy with a free press, independent judiciary, and rights-oriented
constitution.87

82. Data: China, WORLD BANK, http://data.worldbank.org/country/china [https://perma
.cc/3L5D-EZGE] (indicating that China's total population in 2014 was 1.364 billion); Data: India,
WORLD BANK, http://data.worldbank.org/country/india [http://perma.cc/4RGU-M7JD] (indicating
that India's total population in 2014 was 1.295 billion).

83. Anil K. Gupta & Haiyan Wang, China and India: Greater Economic Integration, CHINA
Bus. REV. (Sept. 1, 2009), http://www.chinabusinessreview.com/china-and-india-greater
-economic-integration/ [http://perma.cc/FQ6R-KFP9].

84. India Overtakes China in GDP Growth Rate; Economists Say Figures May Not Reflect
Ground Situation, DNA INDIA (May 30, 2015, 7:20 AM), http://www.dnaindia.com/money/
report-india-overtakes-china-in-gdp-growth-rate-economists-say-figures-may-not-reflect-ground
-situation-2090466 [http://perma.ccBX9Y-KK25].

85. China Rattles Markets with Yuan Devaluation, BLOOMBERG (Aug. 10, 2015, 8:24 PM),
http://www.bloomberg.com/news/articles/2015-08-11/china-weakens-yuan-reference-rate-by
-record-1-9-amid-slowdown [http://perma.cc/VG4W-2P3D].

86. Raymong Zhong, India's Economic Growth Slows to 5.3%, WALL STREET J. (Nov. 28,
2014, 3:10 PM), http://www.wsj.com/articles/indian-gdp-growth-slows-to-5-3-1417178062
[http://perma.cc/YV75-V7AT].

87. Jayanth K. Krishnan, Social Policy Advocacy and the Role of the Courts in India, AM.
ASIAN REv., Summer 2013, at 91, 95-96; Lloyd I. Rudolph & Susanne Hoeber Rudolph, Redoing
the Constitutional Design: From an Interventionist to a Regulatory State, in THE SUCCESS OF
INDIA'S DEMOCRACY 127, 132-34 (Atul Kohli ed., 2001). See generally INDIA'S DEMOCRACY:

AN ANALYSIS OF CHANGING STATE-SOCIETY RELATIONS (Atul Kohli ed., 1988) (examining the

development and transformations in India's democracy).
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Regarding liberalization, it was previously mentioned that China began
opening its markets during the late 1970s. 88 India's liberalization efforts
occurred in the early 1990s. 89 While China had a head start and has
benefitted accordingly, India's prosperity has also grown over the past two
decades. 90 A range of foreign investors has flowed into India, and the
probusiness government that was elected in 2014 promises to keep India's
development at the forefront of its political agenda.9 1

Yet there is one set of foreign interests that has not formally penetrated
India's market: foreign law firms. Since the early 1990s, law firms (mainly
from the United States and Britain) have sought to establish a presence in
India.92 The arguments they offer are straightforward:

- The many American and British investors who work in
India want their lawyers on Indian soil representing their
interests; 93 such lawyers could serve as key liaisons
between Indians and foreign investors, enhancing
bilateral and multilateral trade.94

" If allowed into India, foreign law firms could work and
even partner with Indian law firms, resulting in the
sharing of best practices and business strategies. 95

- Indeed, the prohibition of partnerships between foreign
and Indian law firms increases costs to Indian clients who

88. STERN, supra note 21, at 17.
89. Krishnan, supra note 8, at 64; Krishnan, Peel-Off'Lawyers, supra note 9, at 6.
90. See Krishnan, supra note 8, at 64, 78 (noting the opening of India's economy and the

prosperity that followed thereafter). See generally VIJAY JOSHI & I.M.D. LITTLE, INDIA'S
ECONOMIC REFORMS, 1991-2001 (1996) (examining the economic reforms in the early 1990s that
led to the liberalization and growth of India's economy).

91. Sadanand Dhume, PM Narendra Modi Needs to Deliver on Economic Promises to Retain
Global Approval, ECON. TIMES (May 26, 2015, 11:42 AM), http://articles.economictimes
.indiatimes.com/2015-05-26/news/62671668_L-pm-narendra-modi-chinese-president-xi-jinping-
manmohan-singh [http://perma.cc/8CL8-CFHT]; Arvind Panagariya, The Promise of Modinomics,
FOREIGN AFF. (June 10, 2014), https://www.foreignaffairs.com/articles/india/2014-06-10/
promise-modinomics [https://perma.cc/TQQ8-PV5F].

92. Krishnan, supra note 8, at 65.
93. Id. at 65-66.
94. Id.; see also Mihaela Papa & David B. Wilkins, Globalization, Lawyers and India:

Toward a Theoretical Synthesis of Globalization Studies and the Sociology of the Legal
Profession, 18 INT'L J. LEGAL PROF. 175, 181 (2011) (explaining, in the context of transnational
business deals, the potential benefits of allowing foreign law firms into India); Jayanth K.
Krishnan & Anand Dayal, The Foreign Law Firm Debate in India: An Overview 2 (July 13, 2015)
(unpublished presentation) (on file with the Texas Law Review) (noting that "US law firms are
key enablers for enhancing bilateral trade and investment"). The authors are grateful to the
lawyers Anand Dayal, Thomas Valenti, and Laurence Wiener for their astute observations
regarding this point.

95. Krishnan, supra note 8, at 77; see also Krishnan & Dayal, supra note 94, at 2 (noting the
potential for U.S. lawyers in India to "pair with local Indian lawyers and thereby more effectively
serve clients in the country").
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presently are unable to seek legal assistance from such an
entity operating under one roof.96

* It is cheaper and more convenient for Indian business
clients who need access to foreign law firms to have these
firms readily available on the ground.97

These assertions from foreign law firms are not new. Soon after India
liberalized its economy in the early 1990s, two law firms from the United
States-Chadbourne & Parke and White & Case-and one from Britain-
Ashurst-established offices in India, making similar arguments. 98

Subsequently in 1995, a lawsuit was brought by the Indian nonprofit
organization Lawyers Collective seeking a judicial order to shutter these
firms. 99

Supported by the Bar Council of India (BCI) and other Indian law
firms, the Lawyers Collective maintained that the institution in charge of
issuing licenses to foreign entities to work in India, the Reserve Bank of
India, erred in granting these firms operating permits.'0 0 Foreign law firms
were only allowed entry "for the restrictive purposes of learning about the
[Indian] business environment, collecting investment information, serving
as official representatives of the foreign firms to the Indian government and
to Indian businesses, and promoting relationships and collaborations with
those interested in such cooperative initiatives."' 01  According to the
petitioners, however, the American and British lawyers were doing much
more, including practicing law, which was in direct violation of the Indian
Advocates Act of 1961.102

96. Krishnan, supra note 8, at 77; see also Papa & Wilkins, supra note 94, at 178 (discussing
the promising benefits of globalization for the Indian legal market); Krishnan & Dayal, supra note
94, at 2 (arguing that prohibiting foreign law firms from practicing in India, according to several
observers, results in increased costs for both Indian and foreign businesses).

97. Krishnan, supra note 8, at 78. See generally Krishnan, Peel-Off Lawyers, supra note 9
(explaining India's corporate legal sector).

98. Krishnan, supra note 8, at 65.
99. Id. at 68.
100. Lawyers Collective v. Bar Council of India, Writ Petition No. 1526 of 1995, 2, at 3

(Bombay HC Oct. 4 & 9, 1995), http://www.legallyindia.com/images/stories/pdf/1995-Lawyers
_Collective-vs-Ashurst&Orsjudgment.PDF [https://perma.cc/SEK5-6QC9] [hereinafter Lawyers
Collective 1995 Order]; see also Krishnan, supra note 8, at 65-69 (explaining the Lawyers
Collective v. Bar Council of India case). In 1995, the Bombay High Court recognized that under
the statute, the "rendering [of] legal assistance and/or ... executing [of] documents, negotiations,
and settlements of documents would certainly amount to [the] practice of law," but ordered
additional investigation to determine to what extent the foreign firms were violating the statute.
Id. at 68 (quoting Lawyers Collective 1995 Order, 1, at 5).

101. Krishnan, supra note 8, at 66.
102. See Lawyers Collective 1995 Order, supra note 100, 3, at 7 (discussing the allegation

that the firm in question did work that "consisted of drafting documents, reviewing and providing
comments on documents, conducting negotiations and advising clients on international standards
and customary practice relating to the client's transaction"); Krishnan, supra note 8, at 68 (noting
that some of the lawyers were deemed to be working on transactional deals).
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After more than a decade in the courts, the case was finally decided in
2009 by the Bombay High Court, which ruled in favor of the Lawyers
Collective. 13 By this time, Chadbourne and White & Case had both left
India, and Ashurst soon closed its office.144 In 2012, the Madras High
Court (a parallel High Court to the Bombay High Court, but in a different
state-Tamil Nadu) in the case of A.K. Balaji v. Government of India'o5

issued a similar ruling, holding that the Reserve Bank of India could not
issue licenses to foreign firms to open offices. 106 The Madras court also
stated that under the Advocates Act, foreign lawyers were barred from
practicing both litigation and transactional legal work.1 07 And while foreign
lawyers still could technically fly in and fly out of India for certain
professional purposes, even in these circumstances they were permitted in
the country only for a short duration.1 08 As of this writing, the case is
pending in front of the Indian Supreme Court.10 9

103. Lawyers Collective v. Bar Council of India, Writ Petition No. 1526 of 1995, 60, at 39
(Bombay HC Dec. 16, 2009) http://media2.intoday.in/businesstoday/images/Judgement.pdf
[https://perma.cc/PQ42-EMR3] [hereinafter Lawyers Collective 2009 Judgment]; Krishnan, supra
note 8, at 68-69.

104. Krishnan, supra note 8, at 69; Kian Ganz, Ashurst Shuts Down Indian Office; Not
Unhappy, LEGALLY INDIA (Feb. 19, 2010, 4:13 AM), http://www.legallyindia.com/20100218517/
Law-firms/ashurst-shuts-down-indian-office-not-unhappy [https://perma.cc/UE43-Y2Z7].

105. A.K. Balaji v. Gov't of India, Writ Petition No. 5614 of 2010 (Madras HC Feb. 12,
2012), http://judis.nic.in/judis_chennai/qrydisp.aspx?filename=35290 [http://perma.cc/Z5KH
-U2AC] [hereinafter A.K. Balaji 2012 Judgment].

106. Id. 44 ("[T]he fact of the case before the Bombay High Court [was] that the
respondents which were foreign law firms practising the profession of law in US/UK sought
permission to ... render legal assistance to another person in all litigious and non-litigious
matters. The Bombay High Court, therefore, rightly held that establishing liaison office in India
by the foreign law firm and rendering liaisoning activities in all forms cannot be permitted since
such activities are opposed to the provisions of the Advocates Act and the Bar Council of India
Rules. We do not differ from the view taken by the Bombay High Court on this aspect."); see also
Entry of Foreign Law Firms into India-Yes or No?, LEGAL INDIA (Sept. 25, 2012),
http://www.legalindia.com/entry-of-foreign-law-firms-into-india-yes-or-no/ [http://perma.cc/
LT85-X7R8] (arguing that the A.K. Balaji holding is unduly restrictive on foreign lawyers).

107. A.K. Balaji 2012 Judgment, supra note 105, 63(i) ("Foreign law firms or foreign
lawyers cannot practice the profession of law in India either on the litigation or non-litigation side,
unless they fulfil [sic] the requirement of the Advocates Act, 1961 and the Bar Council of India
Rules."); see also Entry of Foreign Law Firms into India-Yes or No?, supra note 106 (explaining
that the Balaji holding specifically clarified that the expression "to practice the profession of law"
in the Advocates Act covers persons practicing litigious as well as nonlitigious matters).

108. A.K. Balaji 2012 Judgment, supra note 105, 63(ii) ("[T]here is no bar either in the Act
or the Rules for the foreign law firms or foreign lawyers to visit India for a temporary period on a
fly in and fly out basis, for the purpose of giving legal advise to their clients in India .... "
(emphasis added)). But cf Global Indian Lawyers v. Bar Council of India, Special Leave Petition
No. 11263 of 2015 (India 2015), http://www.scribd.com/doc/261101691/GILA-SLP-in-foreign
-law-firms-SC-case [https://perma.cc/NBA8-UAAU] (challenging the rulings in both the Bombay
and Madras High Court cases); Aebra Coe, BigLaw May Finally Get Answer on Opening Door to
India, LAw360 (Sept. 15, 2015, 5:20 PM) (summarizing the Special Leave Petition before the
Indian Supreme Court); Prachi Srivastava, Unexpected Ally: Who Exactly Is the Indian Lawyers
Body Intervening in Foreign Law Firms Case that Has Harish Salve Helping Pro Bono?,
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B. Political Developments ... and Possible Changes?

In 2014, India witnessed a cataclysmic shift in its electoral political
scene. The long-standing, historic Congress Party was resoundingly
defeated, and the center-right Bharatiya Janata Party (BJP) came to
power.110  This new party in charge overtly favors foreign investment.111

The current government has signaled that it is favorable to the entry of
foreign law firms. Prime Minister Modi himself has stated: "We shouldn't
think that if foreign lawyers come here, they will take away our jobs."112

Similarly, Commerce Secretary Rajeev Kher added that allowing foreign
lawyers to work on some areas of law "will give our lawyers opportunities
of employment and young professionals will get experience in modern legal
practices."1 1 3

The question is whether this government support will change the views
of opponents.1 4 The two main opposition forces have been the BCI and

LEGALLY INDIA (Apr. 7, 2015, 1:00 PM), http://www.legallyindia.com/Law-firms/unexpected
-ally-who-exactly-is-the-indian-lawyers-body-intervening-in-foreign-law-firms-case-that-has
-harish-salve-helping-pro-bono [http://perma.cc/C2GB-LGP2] (discussing an association of Indian
lawyers challenging the arguments and the outcome of the Lawyers Collective case); Phil Taylor,
Court Clarifies Legality of Foreign Lawyers' Activities in India, INT'L BAR ASS'N (Mar. 1, 2012),
http://www.ibanet.org/Article/Detail.aspx?ArticleUid=f4023622-dd3b-433b-a664-d749ffd8868c
[http://perma.cc/S9XZ-EXTD] (discussing the decision to outlaw "so-called fly-in/fly-out
activities," under which foreign lawyers visit India for short periods to advise clients on foreign
law issues).

109. Case Status, SUP. CT. INDIA, http://courtnic.nic.in/courtnicsc.asp (search by "Case
Number," "Case Type: SLP (Civil)," "Case No.: 11263," and "Year: 2015") (last visited Mar. 29,
2016).

110. The BJP, which has its roots in Hindu-nationalism, won 282 of the 545 seats in the lower
house and, together with its allies, 336 seats overall. See Niharika Mandhana, Narenda Modi's
Election Win Heralds New Era in India, WALL STREET J. (May 17, 2014, 12:20 AM),
http://www.wsj.com/articles/SB10001424052702304908304579564810455296606 [http://perma
.cc/X4VM-MESY] (explaining that BJP rode a wave of voter discontent with the incumbent
Congress party and a sharply slowing economy); Liz Mathew & Ami Shah, Narendra Modi
Makes Election History as BJP Gets Majority on Its Own, LIVE MINT (May 17, 2014, 6:30 PM),
http://www.livemint.com/Politics/vGyzihxgQEuYmzRmyRA lvN/Election-results-2014-Counting
-begins-as-Narendra-Modi-eyes.html [http://perma.cc/4DFS-6XRP] (commenting that the election
set a record for the highest number of seats won by any Indian party on its own since the 1984
Lok Sabha elections).

111. Mandhana, supra note 110; Mathew & Shah, supra note 110.
112. Narendra Modi Speaks for Foreign Lawyers' Entry: Fears of Foreign Domination

Unfounded, LEGALLY INDIA (Apr. 25, 2015, 12:23 AM), http://www.legallyindia.com/Law-
firms/narendra-modi-speaks-for-foreign-lawyers-entry-fears-of-foreign-domination-unfounded
[http://perma.cc/2QTW-UMX7].

113. Asit Ranjan Mishra, Govt May Soon Liberalize Legal Services, LIVE MINT (Apr. 6,
2015, 1:32 AM), http://www.livemint.com/Politics/PwlaQ7gOvELjM6TFprSuDO/Govt-may
-soon-liberalize-legal-services.html [http://perma.cc/D5LE-MANA].

114. See Krishnan, supra note 8, at 93-97 (outlining three proposals to change the current
policy toward foreign lawyers practicing in India, utilizing a gradual integrative process that
would be sensitive to opponents' concerns and dissenting opinions); Foreign Lawyers May Get
Toehold, But Won't Be Allowed to Fight Cases, TIMES INDIA (June 30, 2015, 3:20 AM),
http://timesofindia.indiatimes.com/india/Foreign-lawyers-may-get-toehold-but-wont-be-allowed
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SILF." 5 The BCI is the statutorily established body that regulates the legal
profession under the Indian Advocates Act of 1961.16 The BCI also
mandates enrollment of all courtroom litigators in India, oversees the
recently adopted bar exam and legal education in the country, and sets forth
guidelines on how advocates are to practice their profession. 7

Unfortunately, the BCI has not kept verifiable figures on how many
advocates it currently has on its rolls. Estimates range from 1.2 to 1.7
million, although these statistics have come under scrutiny, and the BCI's
own president has said that "[t]hirty [percent] of all lawyers are fake, who
either hold fraudulent degrees or are non-practising persons." 18 (On this
30% remark, Kian Ganz has reported that "the BCI has an arithmetical
challenge and never really had any exact idea of the number of lawyers it
was actually supposed to be regulating in India."' 19) What is known is that
most lawyers work as solo practitioners in the lower courts, toiling away
and struggling to maintain a steady stream of clients. 20

Yet it is these same lawyers-those unconnected to high-level
transactional, commercial dealings-who have been among the fiercest and
most vocal opponents of allowing foreign law firms into India.' 2' Why? In
part, there is a symbolic component, with these lawyers employing colonial
imagery in their rhetoric and advancing a hypernationalist platform when
expressing their opposition.12 2 There also is an instrumental aspect: many

-to-fight-cases/articleshow/47873203.cms [http://perma.cc/FXJ7-8RQ6] (explaining that although
the Indian government and opponents of liberalization have begun discussing a gradual opening
up of the legal-services sector to foreign firms, litigation services will likely remain the exclusive
domain of Indian lawyers).

115. E.g., Law Firms Oppose Entry of Foreign Players, Bus. STANDARD (Sept. 27, 2007),
http://www.business-standard.com/article/economy-policy/law-firms-oppose-entry-of-foreign
-players-107092701 11 1_l.html [https://perma.cc/T5Y5-REDB] ("'We are totally opposed to
opening . . . legal services to foreign law firms,' said the President of the Society of Indian Law
Firms (SILF) .... "); Utkarsh Anand, BCI to SC: Foreign Lawyers Can't Be Allowed Even in
Seminars, INDIAN EXPRESS (Apr. 3, 2015, 2:26 AM), http://indianexpress.com/article/india/india
-others/bci-to-sc-foreign-lawyers-cant-be-allowed-even-in-seminars/ [https://perma.cc/CP79-
RAX7].

116. Krishnan, supra note 8, at 61.
117. Advocates Act, 1961, Nos. 7, 25, Acts of Parliament, 1961 (India).
118. See Kian Ganz, One Third of the Profession Is Fake, Claims BCI Chief So Can the Real

Lawyers Please Stand Up?, LEGALLY INDIA (July 27, 2015, 6:28 PM), http://www
.legallyindia.com/Bar-Bench-Litigation/one-third-of-the-profession-is-fake-claims-bci-chief-so
-can-the-real-lawyers-please-stand-up [http://perma.cc/ZD5Q-5EKC] (discussing the BCI's
"arithmetical challenge" in regulating Indian lawyers, since the state bar councils maintain the
rolls of advocates and the BCI has had only sporadic access to these lists).

119. Id.
120. Krishnan, supra note 8, at 61-62; see also Jayanth K. Krishnan et al., Grappling at the

Grassroots: Access to Justice in India's Lower Tier, 27 HARV. HUM. RTS. J. 151, 164-65, 179
(2014) ("Many lawyers concede that their daily professional lives are a struggle to eke out an
existence to support themselves and their families.").

121. Krishnan, supra note 8, at 81.
122. Id. at 60.
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of these lawyers genuinely believe that once foreign law firms are admitted
into India, they will soon be vying to gain access into the courts. 123

These lawyers have been joined in their opposition efforts by SILF.12 4

SILF, which was founded in 2000, has more than 100 Indian law-firm
members as part of its organization. It has no statutory standing; rather, it
is an interest group that seeks to promote the agenda of its member base.126

SILF has long opposed the entry of foreign law firms, listing a string of
arguments, including that countries such as the United Kingdom and United
States do not allow full reciprocity for Indian lawyers to work in those
jurisdictions. 127 SILF also believes that foreign law firms will engage in
unfair trade practices-for example, by cutting fees so low that Indian firms
will be unable to compete. 128 Once the Indian firms have dissolved, the
foreigners will raise prices, thereby creating a monopoly.1 29 Finally, SILF

suggests that Indian clients are perfectly happy with their Indian lawyers
and do not wish to engage foreign counsel.43 0

Yet with the new government in power, SILF and the current BCI
Chairman, M.K. Mishra, appear to be relenting.1 3' Moreover, key members
within the bar, namely several elite advocates who practice in front of the
Supreme Court or who are lawyers in major law firms, have also dissented
from the opposition. 3 2 There have been others, too, who have been placing
pressure on the government to open the market, including:

123. Id. at 90.
124. Id. at 63-65.
125. SILF - Introduction, SILF, http://www.silf.org.in/1/Introduction.htm [https://perma.cc/

55M7-S69N]; SILF - Brief History, SILF, http://www.silf.org.in/2/Brief-History.htm [https://
perma.cc/D9B3-3ZNX].

126. SILF - Mission & Goals, SILF, http://www.silf.org.in/3/Mission-and-Goals.htm [https://
perma.cc/99G9-29CL]; see also Katie Feuer, Opening India's Legal Market: The Madras High
Court Cracks the Door for Foreign Lawyers, 37 B.C. INT'L & COMP. L. REV. (E. SuPP.) 16, 21
(2014) (discussing SILF as an organization opposing competition from foreign firms).

127. See Krishnan, supra note 8, at 85 (describing the regulatory requirements with which
Indian lawyers must comply when trying to practice in the United States or United Kingdom and
how accordingly for some "it is galling that ... American and British law firms have no qualms
arguing that they should be able to come freely into India and establish their practices").

128. Id. at 82-83.
129. Id. at 83.
130. Uttam Sengupta, Who Needs Foreign Law Firms Here?, OUTLOOK (July 24, 2012),

http://www.outlookindia.com/article/who-needs-foreign-law-firms-here/281727 [http://perma.cc/
GY35-SS4D] (interviewing SILF's president concerning competition from foreign firms).

131. See Prachi Shrivastava, Lalit Bhasin: SILF Wants to Start Long Legal Liberalisation
Process in 2015, Says BCI & Gov't Agree, LEGALLY INDIA (Feb. 24, 2015, 5:26 AM), http://
www.legallyindia. com/Law-firms/lalit-bhasin-silf-wants-to-start-long-legal-liberalisation-process
-in-2015-says-bci-gov-t-agree [http://perma.cc/TF9T-KE6J] (discussing how SILF and the BCI
chairman support opening the Indian legal market to foreign competition).

132. See Krishnan, supra note 8, at 88 (describing perspectives of proliberalization lawyers,
including some elite Indian law firm lawyers' standpoint).
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- Younger generation, "peel-off' lawyers. Namely, those
who have formed their own corporate firms by breaking
away from older, traditional firms. These lawyers often
have been exposed to legal education or legal practice
settings abroad and see the advantages of a competitive,
global market existing in India.133

- Law students (particularly from the better law schools in
India) and various legal educators. 34

- Prominent Indian business leaders and general counsels,
particularly those who have a global reach. 35

- Foreign businesses working in India.1 36

- Interest groups, such as the US-India Business Council;
the ABA; the Indian National Bar Association; and the
UK Law Society. 137

- The business-focused and legal-focused media.1 38

Some optimism, therefore, exists that a change in policy is on the
horizon.' 39 At the same time, Indian opponents are doing what they can to

133. Krishnan, Peel-Off Lawyers, supra note 9, at 31-32.
134. See Krishnan, supra note 8, at 78-79 (explaining how law students would potentially

benefit from the presence of foreign firms); Krishnan & Dayal, supra note 94, at 2.
135. See Manju Manglani, Indian Businesses and Law Firms Strongly Support Liberalisation

of India's Legal Market, MANAGING PARTNER (June 29, 2012), http://www.managingpartner
.com/news/business-strategy/indian-businesses-and-law-firms-strongly-support-liberalisation
-india%E2%80%99s-legal [http://perma.cc/46B7-TC6G] (summarizing a survey of large Indian
businesses and law firms).

136. Krishnan & Dayal, supra note 94, at 2.
137. Id.
138. Id.
139. Questions remain as to how the path to admission will work. Statutorily, a parliamentary

change to the Advocates Act might be required. Within the Act, there is an Indian citizenship
requirement; there is also a legal education requirement, stating that only lawyers who graduate
from law schools accredited or recognized as legitimate by the BCI can practice. Advocates Act,
1961, No. 25, Acts of Parliament, 1961 (India). If amendments to the Act are necessary, there
could be a protracted battle in Parliament. There is, however, an alternative argument. Per the
Act, foreign nationals are eligible for enrollment "if citizens of India, duly qualified, are permitted
to practise law in that other [foreign] country." Id. 24(1)(a). The reciprocity argument, contrary
to what SLLF says, has thus been met insofar as the United States and United Kingdom are
concerned, because Indian citizens can practice in these two countries once they have the
necessary credentials. In addition, 47(2) of the Act empowers the BCI to decide which
qualifications matter; it may be as strict or liberal in interpreting this provision as it sees fit. Id.

47(2). Given this latter position, as long as the BCI is willing to cooperate, the regulatory
hurdles for granting foreign law firms market access into India appear to be minimal. The 2008
Bar Council of India, Rules of Legal Education, Schedule V, lists the criteria for acknowledged
law schools, which include, ironically, several from the United States. Foreign Universities
Whose Degrees in Law Are Recognised by the Bar Council of India, B. COUNCIL INDIA,
http://www.barcouncilofindia.org/about/legal-education/list-of-foreign-universities-whose-degrees
-in-law-are-recognised-by-the-bar-council-of-india/ [https://perma.cc/K3T9-CGCH]. For the list
of acknowledged law schools in India, see LIST OF FOREIGN UNIVERSITIES WHOSE DEGREES IN
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stop, or at least delay, this outcome.140 Their recent tactics have had teeth,
causing some to worry that the liberalization of the Indian legal services
sector will not happen.141

So what if this is the case? What if foreign law firms continue to be
blocked with no changes in sight? In the next and final subpart, this
Review will outline why those who have been hopeful are now appearing
rather somber. Thereafter, this Review will suggest that even if the
opponents are successful in stalling liberalization, the lens used to view this
debate has, until now, been rather binary. Influence can occur noticeably
and substantively, even where foreign actors are not on the ground. Such
has been the case in India for a long time.

C. Efforts to Delay, But Do They Matter? A Thought Experiment

In 2014, SILF President Lalit Bhasin announced that he and his
organization would be changing their position on allowing foreign lawyers
into the country.1 42  SILF now accepts "a [three] phased sequential
approach for [the] entry of foreign legal consultants [FLCs] and law firms
into India over a period of five to seven years." 43 (FLC would be the term
used for a foreign lawyer working in India. 144) Critics have argued that this
plan is nothing more than a stalling tactic that would take ten or more years
before foreign law firms could enter.145 Phase I, as outlined by SILF,
involves improving the domestic situation for Indian firms, including:
allowing Indian firms to operate as full-fledged limited liability partnerships

LAW RECOGNIZED BY THE BAR COUNCIL OF INDIA, BAR COUNCIL INDIA (2012),
http://www.barcouncilofindia.org/wp-content/uploads/2010/05/List-of-Foreign-Universities-May-
2012.pdf [https://perma.cc/53V4-P6P6].

140. See Krishnan, supra note 8, at 59.
141. See Kian Ganz, Why Foreign Law Firms Are Most Likely to Enter India Now (or Never):

An Investigation into the Realities of Legal Policy, Lobbying & Backroom Talks, LEGALLY INDIA
(Mar. 3, 2015, 7:00 AM), http://www.legallyindia.com/Law-firms/legal-market-liberalisation
-investigation-into-lobbying-and-policy [http://perma.cc/M9JA-CPP7].

142. Lalit Bhasin, Follow a Phased Sequential Approach for Entry, BUS. STANDARD
(Dec. 14, 2014, 10:34 PM), http://www.business-standard.com/article/opinion/follow-a-phased
-sequential-approach-for-entry-i 14121400627_1.html [http://perma.cc/A6EE-4D7G].

143. Id. The ABA has a model rule on this issue, which codifies the parameters of FLCs.
MODEL RULE FOR THE LICENSING AND PRACTICE OF FOREIGN LEGAL CONSULTANTS (AM. BAR
ASS'N 2006), http://www.americanbar.org/content/dam/aba/migrated/cpr/mjp/FLC.authcheckdam
.pdf [http://perma.cc/7URW-H865]. Many U.S. states follow variations of this model rule. See
generally AM. BAR ASS'N STATE IMPLEMENTATION OF ABA MJP POLICIES (2010), http://
www.americanbar.org/content/dam/aba/migrated/cpr/mjp/recommedations.authcheckdam.pdf
[http://perma.cc/9TD5-URMB] (listing states who have adopted some form of the model FLC
rule). Hence, implementing the government's position should not be a problem in India, with
American firms seemingly becoming the immediate beneficiaries, as the regulatory changes
would allow American lawyers to qualify as FLCs.

144. See Bhasin, supra note 142.
145. E.g., Ganz, supra note 141.
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(which is currently not available); lifting archaic prohibitions on Indian
firms from advertising; and "[c]easing of [the] practice of Indian law
outside of India by foreign lawyers and foreign firms." 46

All three points are ones that SILF's critics deride. Regarding the first
two, they would require parliamentary or civil-service cooperation, which
would take time.1 47 On the third point, how in the world, critics say, could
such a principle be enforced?' 48  How could one foreign law firm be
expected to patrol the practices of other foreign firms? 49 This is all pretext,
these critics argue, because the SILF lawyers know that it will be
impossible to meet such a standard; so long as it is, SILF can argue that the
foreign firms have not upheld their end of the bargain and thus should not
be granted entry."O

There are also hurdles with SILF's Phase II. True, this second phase
includes some reasonable regulations, such as having foreign lawyers
restricted to practicing their home country's laws, being subject to the
BCI's code of conduct, and complying with India's immigration
regulations.1 5' But other aspects are troubling. For example, under
Phase II, a foreign lawyer in India who is disciplined by the BCI is expected
to have this judgment recognized by that lawyer's own governing bar
association. 5 2  Yet such a blanket requirement triggers a range of due
process and equal protection issues, to which most foreign bar organizations
will object. 53 There is also a curious requirement that an FLC stay in India
to retain her authorization license and that she not "quote from or
summarise advice concerning the law of India which has been rendered by
an Advocate duly admitted under the law in India." 5 4 These provisions
effectively negate the entire purpose for an FLC to exist. And under
Phase II, foreign law firms would be subjected to a long probationary
period (seven years), after which there would be a review by the "Bar

146. SOC'Y OF INDIAN LAW FIRMS, PROPOSAL FROM SOCIETY OF INDIAN LAW FIRMS TO
INDIAN COMMERCE MINISTRY (n.d.) (on file with the Texas Law Review) [hereinafter SOC'Y OF
INDIAN LAW FIRMS, PROPOSAL].

147. Cf Krishnan, supra note 8, at 92-93 (noting the burdensome political process that Indian
politicians need to handle with respect to the admission of foreign lawyers and suggesting that any
policy change would be unlikely).

148. Id. at 93-94.
149. See id.
150. E.g., Ganz, supra note 141.
151. SOC'Y OF INDIAN LAW FIRMS, PROPOSAL, supra note 146, at 2-3.
152. Id. at 3 (requiring "[c]onfirmation from the concerned Foreign Bar Council that any

decision of the BCI in disciplinary proceedings will be honoured by such Foreign Bar Council").
153. We once again thank Mr. Anand Dayal for bringing this point to our attention.
154. SOC'Y OF INDIAN LAW FIRMS, PROPOSED RULES REGULATING FOREIGN LEGAL

CONSULTANTS 2 (n.d.) (on file with the Texas Law Review) [hereinafter SOC'Y OF INDIAN LAW
FIRMS, PROPOSED RULES].
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Council of India, Ministry of Law, Ministry of Commerce & Industry, and
Indian law firms and lawyers"'55 regarding how liberalization has impacted
the domestic legal environment.

It is only after these two stages are completed that a foreign law firm
would be eligible for a license from the BCI.1 56 But, according to the
Phase III provisions, not all firms that make it past the first two stages will
receive licenses, as the "[n]umber [is] to be limited." 57 To add to all this,
during the summer of 2015, SILF, together with the BCI, took another
aggressive step. Both organizations filed suit against the "Big Four
accountancy firms, PwC [PricewaterhouseCoopers], Deloitte, KPMG and
EY [Ernst & Young], for allegedly 'engaging in the unauthorised practice'
of law."1 58 Given that these firms have been in India for years, many saw
the timing of this move as a preemptive warning shot against the current
government and to those foreign law firms contemplating moving to
India.1 59 It is, therefore, not difficult to understand why SILF's actions have
been met with skepticism.

The authors of this Review firmly believe that the Indian market ought
to be liberalized-and quickly. The effects on the ground, per Stern's
observations in China, would be profound and positive in India as well.
Moreover, with the new government's continued retention of political
capital, there is an opportunity in India that has not existed before. The
time has come to liberalize, and hopefully that will happen soon.

Yet what if the status quo remains? Employing a thought experiment
may be useful at this point. To begin, consider that globalization has
enabled foreign and Indian lawyers to engage with each other for years.
Today's globalized technology-particularly the use of the Internet,
improved conference-calling services, and video platforms-allows for the

155. Soc'Y OF INDIAN LAW FIRMS, PROPOSAL, supra note 146, at 3.
156. Id. at 2.
157. Id. at 4 (stating that the "[n]umber of foreign lawyers in all (including those in the

permitted foreign firms and joint ventures) [is] to be limited in the beginning and thereafter [there
will be] a gradual increase of foreign lawyers so licensed").

158. New Target Acquired? SILF, Bar Council Serve Notice on Big 4 Consulting Firms for
Illegal Practice of Law, LEGALLY INDIA (July 13, 2015, 12:02 AM), http://www.legallyindia.com/
Bar-Bench-Litigation/new-target-acquired-silf-bar-council-serve-notice-on-big-4-consulting-
firms-for-illegal-practice-of-law [http://perma.cc/G92E-PSRA].

159. E.g., Ashwin Mohan, Big 4 Firms Face Charges of Unauthorized Practice of Law,
ECON. TIMES (July 13, 2015, 11:14 AM), http://articles.economictimes.indiatimes.com/2015-07
-13/news/64370854_1_indian-law-firms-advocates-act-bar-council [https://perma.cc/TB9W
-B2ZR].
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potential to have twenty-four-hour workdays with real-time interaction.
Lawyers from around the world are able to do many aspects of high-stakes
commercial dealings without needing to leave their home jurisdictions.1 60

Next, consider the technological advancements in air travel, which is
now more affordable and available to different destinations than even two
decades ago. International lawyers regularly meet with one another at
conferences around the globe, and in these settings there are opportunities
for lawyers to learn best practices from one another. Furthermore, beyond
just gathering in cities outside of India, foreign lawyers regularly travel to
India.

For example, several international law firms have established "India
desks" in designated locations around the globe, and foreign lawyers
working in these practices frequently visit India to consult with clients,
government leaders, and Indian lawyers.161 Foreign arbitration lawyers
routinely fly-in and fly-out of India to participate in hearings and engage
with both allied and opposing counsel.1 62  Foreign lawyers are often
panelists and keynote speakers at conferences held in India, and they visit
as lecturers at Indian law schools.1 63 (Some foreign law firms also visit
certain Indian campuses to recruit. 164) In addition, foreign lawyers are
guests on Indian media programs and are quoted in Indian political,
business, and legal newspapers, and they serve as consultants and advisors
on different projects, both in the private and public sectors.1 65 And foreign
lawyers impact the Indian economy, as they run businesses (including

160. See Laurel S. Terry, The Legal World Is Flat: Globalization and Its Effect on Lawyers
Practicing in Non-Global Law Firms, 28 Nw. J. INT'L L. & Bus. 527, 537 (2008) (explaining that
complex legal work has been sent offshore in the past).

161. The authors collected primary data on the number of major international law firms that
have India desks, which amounts to forty-eight. For the list of law firms, please contact the
authors or the Texas Law Review.

162. See Krishnan, supra note 8, at 59 n.9 (describing situations in which a foreign lawyer
might be permitted to litigate in India); Terry, supra note 9, at 2910 (noting Indian court decisions
regarding foreign lawyers' participation in international arbitration proceedings in India).

163. Jonathan Gingerich et al., The Anatomy of Legal Recruitment in India: Tracing the
Tracks of Globalization 22-24 (HLS Ctr. on the Legal Profession Res. Paper Series, Paper No. 6,
2014), http://papers.ssrn.com/sol3/papers.cfhm?abstract_id=2523027 [https://perma.cc/924N
-J4EX] (describing the process that international law firms undergo in recruiting students on
Indian campuses); see also Jayanth K. Krishnan, Professor Kingsfield Goes to Delhi: American
Academics, the Ford Foundation, and the Development of Legal Education in India, 46 AM. J.
LEGAL HIST. 447, 493 (2004) (describing the formation of a panel with professors from abroad to
assess National Law Schools in India).

164. Gingerich et al., supra note 163, at 22-24.
165. See, e.g., Mark Plotkin et al., Steering the Deal Through, INDIA Bus. L.J., Sept. 2009, at

31, 32-33 (providing tips and advice from D.C. lawyers for Indian businesses in an Indian
Business and Law publication).
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outsourcing operations, call centers, and publishing houses) that hire
Indians in a range of employment positions.166

This "mobility arrow" flows in the other direction as well. Since India
liberalized in 1991, a wave of Indian lawyers and Indian law students have
gone abroad for sustained periods of time. 167  The latter have pursued
foreign degrees and foreign employment in places like the United Kingdom,
the United States, Continental Europe, the Middle East, and other parts of
Asia.1 68 Indian law firms have "seconded" their lawyers to certain friendly
firms abroad.1 69 When these individuals return, they bring back with them a
host of experiences that can often change the dynamics of the legal-
profession settings in which they work.1 70 Even if they do not come back,
the networks, connections, and professional circles they had within India
continue, and they are now able to serve as a bridge between their old and
new environments.

Another enormous benefit that globalization and technological
advancement have brought to bear is that clients, with a click of a mouse,
can directly contact lawyers who are located abroad.171 Of course, there

166. See Jayanth K. Krishnan, Outsourcing and the Globalizing Legal Profession, 48 WM. &
MARY L. REv. 2189, 2195-96 (2007) (highlighting some of the economic benefits of legal
outsourcing in India); see also Krishnan, supra note 8, at 86 (explaining that Western law firms
hire Indians in legal-process outsourcing); Papa & Wilkins, supra note 94, at 183 (noting that
international law firms are increasingly hiring lawyers from India's top law schools).

167. Swethaa Ballakrishnen, Homeward Bound: What Does a Global Legal Education Offer
the Indian Returnees?, 80 FoRDHAM L. REv. 2441, 2443-45, 2472 (2012); Krishnan, Peel-Off
Lawyers, supra note 9, at 6-7, 8.

168. See Ballakrishnen, supra note 167, at 2453 (noting that there has been "a constant
increase in the number of Indian LL.M. aspirants"); John Flood, Legal Education in the Global
Context: Challenges from Globalization, Technology and Changes in Government Regulation
21-22 (Univ. of Westminster Sch. of Law, Working Paper No. 11-16, 2011),
http://papers.ssrn.com/sol3/papers.cftn?abstractid=1906687 [https://perma.cc/Q2X9-LGTX]
(commenting on the flow of students from India to Western countries).

169. Kian Ganz, Clifford Chance Sends Senior Partner to Live with AZB in India, LEGALLY
INDIA (June 6, 2009, 2:58 PM), http://www.legallyindia.com/2009060637/Law-firms/clifford
-chance-sends-senior-partner-to-live-in-india-with-azb [http://perma.cc/6UA4-FVSP]; Kian Ganz,
Singh & Associates to Launch Singapore with Two, Plans for NY, Lon, HK Bases, LEGALLY
INDIA (June 22, 2013, 4:39 PM), http://www.legallyindia.com/201307223857 [http://perma.cc/
K7ZN-PM66].

170. See Ballakrishnen, supra note 167, at 2462-74 (explaining the benefits of the LL.M.
program to individual students).

171. It is true that such interactions do not provide for in-depth connections, as might be
available if, say, foreign lawyers were firmly entrenched in cities like Delhi, Mumbai, or
Bangalore. Still, as has been discussed, these existing alternatives do offer chances for both
foreign and Indian lawyers to work with each other in substantive, meaningful ways.
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might be great convenience (and possible cost savings) in having foreign
lawyers on the ground and in the same time zone. But the fact is that
pathways and access to foreign lawyers for clients are no longer as difficult
as they once were.172

Conclusion

This Review began with an overview of the important research
conducted by Rachel Stern. Her book on the growth of the environmental
litigation movement in China demonstrates an intellectual sophistication
and places her story into the broader comparative discourse on
globalization. Furthermore, an important chapter in her book focuses on
how international forces help shape the dynamics of the domestic
environment. Whether the external actors are foreign law firms or foreign
NGOs, the fact that they are in the country working with local stakeholders
allows them the opportunity to influence both the political and legal
landscapes.

The issue, however, that this Review has sought to build upon is
whether such physical presence is necessary for influence to be exerted. By
focusing on India-one of the most closed markets in the world, where
foreign lawyers are prohibited from establishing a permanent, on the ground
office-this Review has shown that the discussion is more complicated than
it is binary. Influence can manifest itself in multiple ways, and regulations
that continue barring foreign lawyers from the Indian legal market are
simply not as meaningful as both supporters and opponents have suggested.

For too long, the discourse has centered on whether foreign lawyers
can establish offices and practice law within India. The arguments from
both supporters and opponents have at times been excessive. Some
proponents of liberalization have accused those on the other side of being
economically greedy, protectionist, and solely interested in preserving their
existing fiefdoms.1 73  Conversely, certain opponents of accelerated
liberalization have stated that foreign law firms are simply keen on

172. Interestingly, several such clients are corporations that have opted to grow their own in-
house counsel offices, in part as a means of bringing them in closer contact with foreign lawyers.
See Vikramaditya S. Khanna & David B. Wilkins, Globalization and the Rise of the In-House
Counsel Movement in India, in THE INDIAN LEGAL PROFESSION IN THE AGE OF GLOBALIZATION:
THE RISE OF THE CORPORATE LEGAL SECTOR AND ITS IMPACT ON LAWYERS AND SOCIETY
(David B. Wilkins, Vikramaditya Khanna & David Trubek eds., forthcoming 2016). Rather than
hiring out, Indian in-house counsel today can do much of the needed legal work, have connections
abroad, and belong to global organizations like the Association of Corporate Counsel, which
provides a platform for interaction between these Indian lawyers and their colleagues around the
globe. Id.

173. Krishnan, supra note 8, at 81-84, 87.
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exploiting the fertile Indian market. These foreign lawyers, such critics
claim, are no different than the British colonizers who unabashedly looted
Indian resources throughout the pre-independence period. 7 4 Emotions are
clearly raw.

For this reason, this Review has sought to dial back the highly charged
rhetoric. As long-time observers of the changing nature of the legal
profession in different regions of the world, the authors of this Review
favor and see the benefits of allowing legal-services markets to be
accessible to lawyers from different jurisdictions, particularly as younger
lawyers and law students search for desirable and diverse employment
opportunities. But it is also key to remember that globalization and the
improvement of technology over the past two decades have changed
communication, the ways ideas are dispersed, and how lawyers practice law
on the international stage. Having a physical presence within a country
may be sufficient to exert influence within a domestic legal environment,
but it is not always necessary. Our discussion of India showcases this point.
In sum, we hope that those on the frontlines will not forget the nuances of
this debate, as well as how there are various factors affecting the
globalizing legal profession today.

174. See id. at 60 (describing this perspective that foreign law firms have been perceived as
"modern-day Western colonialists" by some Indian legal professionals).
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Notes

Seduction by Technology:
Why Consumers Opt Out of Privacy
by Buying into the Internet of Things*

I. Introduction

In early 2015, consumers were shocked to discover that Lenovo, a
computer company, was selling its computers with a preloaded software that
would give hackers' a back door into consumers' private communications.2

This software, called Superfish, tracked "consumers' online movements"
without the consumers' full knowledge or consent.3 This meant that when a
consumer thought he was communicating with a secure server, he was actu-
ally open to attack because his "personal data and passwords" for "banking,
social media, and email websites" could be stolen. 4 Although Superfish was
already preloaded onto the computers, consumers had an opportunity to opt
out of Superfish when they first started their machines. 5 This option was not
exercised by at least 250,000 consumers: while Lenovo has not released
information about how many computers were infected or how many
consumers opted out of the software,6 Microsoft created a tool that detected

* I am grateful to my husband, Travis, for his encouragement and patience, and to my parents
for their support and suggestions. I would also like to thank Professor Sean H. Williams for his
guidance and instruction. Finally, thanks to the editors of the Texas Law Review-particularly Alix
Charles, Chase Cero, Casey Mathews, and Kate Marcom-for their hard work while editing this
Note. All remaining errors are my own.

1. Throughout this Note, I use "hacker" in its more modern sense, that is, a person who illegally
breaks into computer systems for various purposes, including the extraction of private data. See
Douglas Thomas, Hackers, in BERKSHIRE ENCYCLOPEDIA OF HUMAN-COMPUTER INTERACTION

305 (William Sims Bainbridge ed., 2004) (defining "hackers" and giving a brief history of the term).
2. Brayden King, Lenovo 's Superfish Fallout: Can We Forgive and Forget?, FORTUNE (Mar. 5,

2015, 7:30 AM), http://fortune.com/2015/03/05/lenovos-superfish-fallout-can-we-forgive-and-
forget/ [http://perma.cc/4JSL-66HX].

3. Nicole Perlroth, How Superfish's Security-Compromising Adware Came to Inhabit Lenovo's
PCs, N.Y. TIMES (Mar. 1, 2015), http://www.nytimes.com/2015/03/02/technology/how-superfishs-
security-compromising-adware-came-to-inhabit-lenovos-pcs.html?_r=0 [http://perma.cc/ZR3H-
ATX6].

4. MSRT March: Superfish Cleanup, MICROSOFT MALWARE PROTECTION CTR."Mar. 9, 2015),
http://blogs.technet.com/b/mmpc/archive/2015/03/10/msrt-march-superfish-cleanup.aspx
[http://perma.cc/9TWT-XMW3].

5. Perlroth, supra note 3.
6. See Seth Rosenblatt, Lenovo's Superfish Security Snafu Blows Up in Its Face, CNET

(Feb. 20, 2015, 5:00 AM), http://www.cnet.com/news/superfish-torments-lenovo-owners-with-
more-than-adware/ [http://perma.cc/C52H-P2H9] (noting that Lenovo declined to say how many
people own laptops infected with Superfish).
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Superfish on 250,000 machines, even with the opt out.7 Consumer reactions
to Superfish were immediate, intense, and critical; one article described the
scandal as "one of the most irresponsible mistakes an established tech
company has ever made."8

The reaction to Superfish stands in stark contrast to consumers'
everyday privacy-sacrificing behaviors. Whenever a user signs into two or
more Google services (such as Gmail, Google Search, Google Maps, or
YouTube), Google monitors and aggregates the user's every search and
activity. 9 Amazon consolidates data about customers' purchases, product
searches, online profiles, and location.10 Target keeps tabs on its shoppers
and can determine if a shopper is pregnant just from her purchase history."
Consumers also disregard their privacy rights on a more granular level
through what is called the "Internet of Things" (IoT), or a system of devices
that connect to each other via the Internet.12 Surprisingly, consumers pur-
chase these data devices with little knowledge of-and perhaps little regard
for-whom the data can be disclosed to. 3 Such devices include a pocket
breathalyzer whose results can be used against the consumer in court,14

fitness-tracking devices that could be used to determine disabilities,15 and a
car plug-in that tracks a consumer's driving data, which then determines the
appropriate insurance premium based on the user's driving habits. 16

7. See MSRT March: Superfish Cleanup, supra note 4, fig.1 (summarizing the "[d]aily number
of unique machines detecting ... Superfish pre-installed on Lenovo machines").

8. David Auerbach, You Had One Job, Lenovo, SLATE (Feb. 20, 2015, 8:23 AM),
http://www.slate.com/articles/technology/bitwise/2015/02/lenovo-superfish-scandal-why-it-s-o
neoftheworstconsumer-computing-screw.html [http://perma.cc/4LUD-X9YK]; see also
Memorandum of Law in Support of Motion for Transfer of Actions at 1-2, In re Lenovo Adware
Litig., MDL No. 2624 (J.P.M.L. Feb. 25, 2015) (requesting the consolidation of the four lawsuits
that had been filed against Lenovo within one week of Lenovo's confession to using Superfish).

9. PAUL BERNAL, INTERNET PRIVACY RIGHTS: RIGHTS TO PROTECT AUTONOMY 37 (Lionel

Bently et al. eds., 2014). Because Google discloses the fact that it aggregates data in its privacy
policy, the users are deemed to have expressly consented to having their activities monitored. Id.
at 36-38; see also Privacy Policy, GOOGLE, http://www.google.com/policies/privacy/ [http://perma
.cc/BW5A-83KM].

10. Amazon. com Privacy Notice, AMAZON, http://www.amazon.com/gp/help/customer/display
.html?nodeld=468496 [http://perma.cc/3CE5-WCHP].

11. Charles Duhigg, How Companies Learn Your Secrets, N.Y. TIMES MAG. (Feb. 16, 2012),
http://www.nytimes.com/2012/02/19/magazine/shopping-habits.html
[http://perma.cc/JC4H-N5RN].

12. Jacob Morgan, A Simple Explanation of 'The Internet of Things,' FORBES (Mar. 13, 2014,
12:05 AM), http://www.forbes.com/sites/jacobmorgan/2014/05/13/simple-explanation-internet
-things-that-anyone-can-understand [http://perma.cc/KB3Y-S5ES].

13. See Scott R. Peppet, Regulating the Internet of Things: First Steps Toward Managing
Discrimination, Privacy, Security, and Consent, 93 TEXAS L. REv. 85, 140-43 (2014) (detailing
how difficult it is to locate the privacy policies of various IoT manufacturers).

14. Id. at 87-88, 89-90.
15. Id. at 124.
16. Id. at 106.
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These devices are increasingly prevalent and convenient, but have great
potential for harm when consumers exchange their privacy rights for the
convenience of using the devices. First, companies producing IoT products
could go in the direction of Google or Target, using customers' private data
to create targeted products or advertisements. While legal, this could still
rightfully make consumers uncomfortable"7 because companies would
possess almost unrestricted information about a consumer, such as how many
miles he drives, if he donates to charities, and his health conditions. 8

Second, there are security risks whenever personal data are available via the
Internet. Hackers have demonstrated a capability to compromise IoT devices
and have broken into online video cameras and baby monitors.1 9 Finally,
companies can sell data to willing buyers. A prominent example is "data
brokers," entities that aggregate consumer profiles that "may reveal where
consumers live; how much they earn; and their race, health conditions, and
interests."20 The Federal Trade Commission (FTC) has already discovered
that some mobile apps transmit information to third parties "about
consumers' workouts, meals, or diets."" These data exposures are not
limited to third-party data brokers; for example, Fitbit has expanded its
market to include sales to employers.22 While Fitbit insists that it does not

17. See Duhigg, supra note 11 ("We [at Target] are very conservative about compliance with
all privacy laws. But even if you're following the law, you can do things where people get
queasy.").

18. See OFFICE OF OVERSIGHT & INVESTIGATIONS, S. COMM. ON COMMERCE, SCI. & TRANSP.,
113TH CONG., A REVIEW OF THE DATA BROKER INDUSTRY: COLLECTION, USE, AND SALE OF
CONSUMER DATA FOR MARKETING PURPOSES 13-15 (2013), http://educationnewyork.com/
files/rockefeller_databroker.pdf [http://perma.cc/E6DC-HDZE] (discussing examples of the
categories of information that are collected by data brokers).

19. Home, Hacked Home, ECONOMIST (July 12, 2014), http://www.economist.com/news/
special-report/21606420-perils-connected-devices-home-hacked-home
[http://perma.cc/8MKC-4QH9].

20. Julie Brill, The Internet of Things: Building Trust and Maximizing Benefits Through
Consumer Control, 83 FORDHAM L. REV. 205, 210-11 (2014).

21. Id. at 212.
22. See Parmy Olson & Aaron Tilley, The Quantified Other: Nest and Fitbit Chase a Lucrative

Side Business, FORBES (Apr. 17, 2014, 4:30 AM), http://www.forbes.com/sites/parmyolson/2014/
04/17/the-quantified-other-nest-and-fitbit-chase-a-lucrative-side-business/ [http://perma.cc/4QFN-
JLNC] ("Fitbit is selling companies the tracking bracelets and analytics services to better manage
their health care budgets, and its rival Jawbone may be preparing to do the same."); Parmy Olson,
Wearable Tech Is Plugging into Health Insurance, FORBES (June 19, 2014, 1:26 PM), http://www
.forbes.com/sites/parmyolson/2014/06/19/wearable-tech-health-insurance/ [http://perma.cc/645Y-
UCHJ] (detailing how "Fitbit's sales to employers are now one of the fastest growing parts of its
business").
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sell a consumer's individualized data to employers without the consumer's
permission,2 its privacy terms allow it to sell "de-identified data" without a
consumer's consent.24

As the IoT continues to develop, legal scholarship has called for federal
regulation to address the privacy concerns raised by these devices.25 Because
of these consumer-protection concerns, the FTC created the Office of
Technology Research and Investigation (OTRI) in March of 2015.26 The
purpose of OTRI is "to help ensure that consumers enjoy the benefits of
technological progress without being placed at risk of deceptive and unfair
practices,"27 and it will conduct research on "privacy, data security, . . . big
data, and the Internet of Things." 28 While OTRI is a step toward the much
argued-for regulation, its focus will remain on research-not regulation-for
the foreseeable future.29

23. See Let's Talk About Privacy, Publicly, FITBIT, https://www.fitbit.com/privacy
[http://perma.cc/JZH3-TXE6] ("We don't sell data that could identify you to anyone, anywhere,
anytime. Ever. Period. That's all, folks. And we only share it when you tell us to, if we're required
to by law or to protect Fitbit."). But cf Hunter Walker, Senator Warns Fitbit Is a 'Privacy
Nightmare' and Could Be 'Tracking' Your Movements, BUS. INSIDER (Aug. 10, 2014, 2:20 PM),
http://www.businessinsider.com/senator-warns-fitbit-is-a-privacy-nightmare-2014-8
[http://perma.cc/46M3-2LM6] (discussing the "privacy nightmare" that would result if Fitbit and
other similar companies sold consumer data to third parties).

24. See Privacy Policy, FITBIT, http://www.fitbit.com/legal/privacy-policy [http://perma.cc/
GDN5-2ZGD] ("Fitbit may share or sell aggregated, de-identified data that does not identify
you .... "); infra Part II.

25. See, e.g., THERESA M. PAYTON & THEODORE CLAYPOOLE, PRIVACY IN THE AGE OF BIG

DATA: RECOGNIZING THREATS, DEFENDING YOUR RIGHTS, AND PROTECTING YOUR FAMILY 224-

25 (2014) (explaining that a solution to the "future of intrusive technologies" is to "look to
governments to set rules that protect our privacy"); Brill, supra note 20, at 213-14 (stating that
industry adoption of the FTC's best practices "would go a long way toward providing strong and
appropriate consumer privacy protections with respect to the Internet of Things"); Peppet, supra
note 13, at 163-64 ("[R]eform is necessary to minimize consumer confusion and make Internet of
Things privacy policies at least plausibly useful."); Eugene E. Hutchinson, Note, Keeping Your
Personal Information Personal: Trouble for the Modern Consumer, 43 HOFSTRA L. REV. 1151,
1177-78 (2015) (proposing that Congress pass legislation to give consumers a private right of
action, change the default to opt-in, and build a national data broker registry).

26. Jessica Rich, BCP's Office of Technology Research and Investigation: The Next Generation
in Consumer Protection, FED. TRADE COMMISSION (Mar. 23, 2015, 2:01 AM), https://www.ftc.gov
/news-events/blogs/business-blog/2015/03/bcps-office-technology-research-investigation-next
[https://perma.cc/CX2L-APSY].

27. Id.
28. Ashkan Soltani, Booting Up a New Research Office at the FTC, FED. TRADE COMMISSION

(Mar. 23, 2015, 11:00 AM), https://www.ftc.gov/news-events/blogs/techftc/2015/03/booting-new-
research-office-ftc [https://perma.cc/LZ5T-MFJN].

29. See id. (announcing that the OTRI will be "an instrumental source for research and infor-
mation on technology's impact on consumers").
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Although legal scholarship has explained the implications of "privacy
trading," as I shall call such behaviors in this Note, 30 very few have ques-
tioned why consumers are willing to trade their privacy for the conveniences
offered by the IoT. One scholar, Scott Peppet, has suggested that the reason
for the trade may be consumers' ignorance about what companies do with
their data.31 Peppet argues that IoT disclosures and privacy terms are difficult
to find and, when located, are ambiguous.32 But ignorance about how one's
data could be used is likely not the full explanation as to why consumers trade
away privacy. As Julie Brill-a Commissioner of the FTC-has explained,
privacy concerns are unlikely to "keep consumers away from the Internet of
Things." 33 This Note attempts to fill the gap in the literature by discussing
consumer-privacy trading through the lens of behavioral law and economics
(BLE). It aims to offer two explanations as to why consumers may behave
in an irrational manner and to apply these explanations to three of the
regulatory solutions that have been proposed by legal scholars.

Part II of this Note provides a brief overview of the IoT, defining what
types of devices are included in the consumer sector and discussing current
regulations. It also explains that many consumers may be unaware of what a
"privacy trade" actually entails. Part III presents two theories of BLE and
analyzes how these theories can provide insight into privacy trading. The
BLE analysis is limited in scope to only those consumers who are aware that
they are trading their privacy. Part IV presents three of the currently pro-
posed solutions to the consumer-protection problem and explains how these
solutions would address the BLE biases discussed in Part III. This Note
concludes in Part V.

II. The Internet of Things Overview

The IoT (sometimes called the Internet of Everything3 4) is a term used
to describe a series of devices (or "things") that are connected to each other
by a network. 35 These devices-which include home electronics, medical
devices, home appliances, automobiles, and more-use the network to
communicate, much in the same way that people use the Internet to com-

30. I am not the first to refer to purchasing IoT devices as privacy trading. In one NPR
interview, Rick Smolan, the producer of a documentary about the IoT, questioned why we trade
"something that sounds so completely horrible ... for the incredible convenience" of using devices.
PBS Special Probes Benefits and Concerns of Using Big Data, HERE & Now (Feb. 24, 2016),
http://hereandnow.wbur.org/2016/02/24/human-face-of-big-data-pbs
[https://perma.cc/3973-97Q3].

31. See Peppet, supra note 13, at 139-43 (discussing both the difficulty of locating an IoT
manufacturer's privacy policy and the ambiguous language in these policies).

32. Id.
33. Brill, supra note 20, at 212.
34. MICHAEL MILLER, THE INTERNET OF THINGS: How SMART TVS, SMART CARS, SMART

HOMES, AND SMART CITIES ARE CHANGING THE WORLD 1 (Greg Wiegand et al. eds., 2015).

35. Id. at 6-7.
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municate. 36 As the devices communicate, they send data across this network
and use the data to execute their specific functions .3 Because both wired and
wireless devices can connect to the network, there is almost unlimited poten-
tial for development in this sphere. 38 Indeed, market research estimates that
220 billion devices will be in use by 2020.39

New devices emerge at a pace that makes it impossible to track and
codify all sensors into one database. One European Union-based survey sug-
gested that IoT devices fall into as many as fourteen different categories. 40

Of these categories, four have been identified as the most important: health-
care, transportation, smart environment (e.g., home and workplace monitor-
ing), and the personal and social domain.41 Each category covers a broad
range of devices. Healthcare devices include devices that track blood
pressure, blood glucose, and weight; electronic medical information systems

that can diagnose a patient's illness; and wearable devices that can track steps
walked and calories burned.42 Transportation devices include automobile
sensors, which can track information about a car's speed and driver data, such
as braking and speeding habits, and can be used in a feedback loop to insur-
ance agencies to determine accurate pricing.43 The transportation category
also includes self-moving vehicles-self-driving cars and self-flying drones
are two examples. 44 Home-monitoring devices include thermostats, ovens,
and lighting systems that can be adjusted remotely, 45 and workplace moni-

36. Id. at 7-8.
37. Id. at 8.
38. See id. ("[A] 'thing' in the IoT can be anything large enough to contain a wireless

transmitter ... and unique enough to be assigned its own Internet Protocol (IP) address. This could
include something as small as a paperclip or as large as a house.").

39. Tim Bajarin, The Next Big Thing for Tech: The Internet of Everything, TIME (Jan. 13, 2014),
http://time.com/539/the-next-big-thing-for-tech-the-internet-of-everything/
[http://perma.cc/7YCH-GY79].

40. Pasi Pussinen & Hanna Okkonen, Scenarios for IoT, in INTERNET-OF-THINGS MARKET,
VALUE NETWORKS, AND BUSINESS MODELS: STATE OF THE ART REPORT 63, 64 (Oleksiy Mazhelis
et al. eds., 2013).

41. See Luigi Atzori et al., The Internet of Things: A Survey, 54 COMPUTER NETWORKS 2787,
2793-96 (2010) (listing and describing four domains where "applications would likely improve the
quality of our lives").

42. See Mersini Paschou et al., Health Internet of Things: Metrics and Methods for Efficient
Data Transfer, 34 SIMULATION MODELING PRAC. & THEORY 186, 187-89 (2013) (describing how
IoT devices can improve healthcare).

43. See FAWZI BEHMANN & KWOK WU, COLLABORATIVE INTERNET OF THINGS (C-IOT): FOR

FUTURE SMART CONNECTED LIFE AND BUSINESS 185-86 (2015) (stating that insurance companies
"allow drivers to select an option where their driving habits can be monitored remotely and the
insurance companies can provide a discount to drivers with good driving habits").

44. MILLER, supra note 34, at 8; see also BEHMANN & WU, supra note 43, at 85-86 (stating
that many cars are equipped with systems "such as active braking and active speed control that
detect your car is approaching too close to another object, then decelerate the car by apply[ing]
braking, lane change warning that detects your car has drifted away from your lane, blindspot
detection detects objects in your blindspot, and so on").

45. Brill, supra note 20, at 208.
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toring devices include hand-washing monitors, sensors that can track when
employees are at their desks, devices that can monitor employees' stress
levels, and computer programs that track keystrokes and idle time.46 Finally,
smartphones can connect to everything from televisions and computers to
sensors that can track a user's heart rate or examine a user's inner ear.47

As the IoT grows larger, so do concerns about consumer privacy.
Because the datasets produced by each device are unique to the user, any
release of this information poses the danger of associating it with the
individual user.48 One way that companies attempt to have the best of both
worlds-that is, mitigate privacy concerns while still selling data-is by "de-
identifying" the data. 49 De-identification is a "process to prevent a personal
identifier from being connected with information."50 This process allows
some bits of data to be compiled while excluding the information that
identifies a particular dataset's owner, such as the individual's name.5' For
example, GPS devices can track the aggregate speed on a road and release
real-time traffic updates without compiling the name of each driver currently
on that road.52 But de-identification is not a perfect solution because in most
of the de-identified datasets, the information can be re-identified.53 This
means that even if data were released "anonymously," it could be
reassociated with an individual user, thwarting the de-identification

46. Charles E. Frayer, Employee Privacy and Internet Monitoring: Balancing Workers' Rights
and Dignity with Legitimate Management Interests, 57 BUS. LAW. 857, 858-59 (2002); Forget to
Wash? Devices Track Hand Washing Adherence in Hospitals, CBS NEWS (June 28, 2013, 2:21
PM), http://www.cbsnews.com/news/forget-to-wash-devices-track-hand-washing-adherence-in-
hospitals/ [https://perma.cc/KY4H-M7YK]; Bernard Marr, The Quantified Workplace: Big Data or
Big Brother?, FORBES (May 11, 2015, 10:38 AM), http://www.forbes.com/sites/bernardmarr/2015/
05/11/the-nanny-state-meets-the-quantified-workplace/#7f2198d872e5 [https://perma.cc/H8WE-
ELDL]; Rachel Emma Silverman, Tracking Sensors Invade the Workplace: Devices on Workers,
Furniture Offer Clues for Boosting Productivity, WALL STREET J. (Mar. 7, 2013, 11:42 AM),
http://www.wsj.com/articles/SB 10001424127887324034804578344303429080678
[http://perma.cc/PCX9-QLVN].

47. MILLER, supra note 34, at 8; Melanie Swan, Sensor Mania! The Internet of Things,
Wearable Computing, Objective Metrics, and the Quantified Self 2.0, 1 J. SENSOR & ACTUATOR

NETWORKS 217, 226 (2012).
48. See Omer Tene & Jules Polonetsky, Privacy in the Age of Big Data: A Time for Big

Decisions, 64 STAN. L. REV. ONLINE 63, 65 (2012) ("Information regarding individuals' health,
location, electricity use, and online activity . . . rais[es] concerns about profiling, discrimination,
exclusion, and loss of control.").

49. Id.
50. Yianni Lagos, Taking the Personal Out of Data: Making Sense ofDe-Identification, 48 IND.

L. REV. 187, 187 (2014).
51. Id.
52. Id.

53. Latanya Sweeney, K-Anonymity: A Model for Protecting Privacy, 10 INT'L J. ON
UNCERTAINTY, FUZZINESS & KNOWLEDGE-BASED SYSTEMS 557, 558-59 (2002); see also Lagos,
supra note 50, at 192 (discussing how "indirect identifiers" in a dataset may be used to "reconnect
personal information with a person's identity").
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process.54 Re-identification could reveal private Internet searches, health and
hospitalization history, movie-watching history, and more.55 While some
companies include a clause in their sales contracts that prohibit re-
identification, 56 the data that could be used to re-identify the information are
still attached, meaning that the third-party buyer could breach the contract
and re-identify the data; the contract also does not prevent a hacker from
accessing the datasets and re-identifying them. Although the actual likeli-
hood of re-identification is still contested,57 the potential for danger is high:
once a user's private information is released, it cannot be recalled.

Even without the de-identification and re-identification process, data
could potentially be used to adversely affect the user. 58 For example, the
Breathometer is a smart breathalyzer that interacts with a user's smart-
phone. 59 The data produced by the Breathometer blood-alcohol tests "are
being stored indefinitely in the cloud, cannot be deleted by the user, [and]
may be disclosed in a court proceeding if necessary," meaning that any blood-
alcohol test a user took could later be used against him.60 Another example
is the Fitbit, a device that records physical activity metrics. 61 Fitbit has an
opt-in program that sells users' data to employers, 62 who offer incentives to
participating employees. 63 But these data carry the inherent risk of

54. Paul Ohm, Broken Promises of Privacy: Responding to the Surprising Failure of
Anonymization, 57 UCLA L. REV. 1701, 1716-22 (2010); Sweeney, supra note 53, at 558-59.

55. Ohm, supra note 54, at 1717-22; Sweeney, supra note 53, at 558-59; see also Alessandro
Acquisti & Ralph Gross, Predicting Social Security Numbers from Public Data, 106 PROC. NAT'L
ACAD. SCI. 10,975, 10,978-80 (2009) (explaining how it is possible to use data that could be
obtained from re-identification, such as an individual's place and date of birth, to predict a person's
social security number).

56. See, e.g., Privacy Policy, supra note 24 ("[W]e contractually prohibit recipients of the data
from re-identifying it back to you.").

57. See Sebastien Gambs et al., De-Anonymization Attack on Geolocated Data, 80 J.
COMPUTER & SYSTEMS SCI. 1597, 1611 (2014) (contrasting the results from different studies that
have analyzed re-identification and showing results that range from 42% to 90% success at re-
identifying data). Compare Arvind Narayana & Vitaly Shmatikov, Privacy and Security: Myths
and Fallacies of "Personally Identifiable Information, " COMM. ACM, June 2010, at 24, 26 ("[A]ny
attribute can be identifying in combination with others." (emphasis omitted)), with Daniel C. Barth-
Jones, The "Re-Identification" of Governor William Weld's Medical Information: A Critical Re-
Examination of Health Data Identification Risks and Privacy Protections, Then and Now 3-5 (June
18, 2012) (unpublished manuscript), http://papers.ssrn.com/sol3/Papers.cfmabstractid=2076397
[http://perma.cc/NL65-F5XG] ("[T]he precise conditions required for definitive re-identification
can be quite daunting.").

58. See Peppet, supra note 13, at 89 ("And are consumers aware of the legal implications that
such data create-such as the possible use of such data by an adversary in court, an insurance
company when denying a claim, an employer determining whether to hire, or a bank extending
credit?").

59. Id. at 87-88.
60. Id. at 90.
61. Id. at 88.
62. Olson & Tilley, supra note 22.
63. Scott R. Peppet, Unraveling Privacy: The Personal Prospectus and the Threat of a Full-

Disclosure Future, 105 NW. U. L. REV. 1153, 1168 (2011).

1030 [Vol. 94:1023



Seduction by Technology

"reveal[ing] physical disabilities, illnesses, or conditions like pregnancy,"64
and some employers have already fired employees "who engage in behavior
likely to raise the employer's health insurance costs." 65 While the firings
mentioned here were related to a smoking ban,66 it is but a small step for
employers to fire employees for health defects unveiled by the employees'
data. As a final example, car insurance companies allow users to travel with
devices that track the users' driving speed and location. 67 The companies
market the device as an opportunity to save on insurance premiums, 68 but
because the devices also record when participants are aggressive drivers, an
insurance company may end up raising a participant's insurance rate.69

These three examples shed light onto how IoT devices can be manipu-
lated to reveal the privacy of the user. Despite the potential dangers of
privacy trading, users continue to buy IoT products, and more products enter
the market at an ever-increasing rate.70 Because there currently exists no

64. John G. Browning, Wearable Tech: The Latest Gadgets Come Wrapped in Legal Issues,
From Workplace Privacy to State Wiretapping Laws, 78 TEX. B.J. 12, 13 (2015).

65. Peppet, supra note 63, at 1169; see also Jeremy W. Peters, Company's Smoking Ban Means
Off-Hours, Too, N.Y. TIMES (Feb. 8, 2005), http://www.nytimes.com/2005/02/08/business/
08smoking.html [http://perma.cc/BHT2-BA9P] (discussing a Michigan employer that plans to fire
employees who fail a random cigarette-smoking test).

66. Peters, supra note 65.
67. Teresa Meek, In-Car Sensors Put Insurers in the Driver's Seat, FORBES (June 27, 2014,

12:34 PM), http://www.forbes.com/sites/ptc/2014/06/27/in-car-sensors-put-insurers-in-the-drivers-
seat/ [http://perma.cc/5T34-XJP7]. Insurers with discount programs include USAA, State Farm,
Allstate, Nationwide, and Progressive. Discount for Driving Research, USAA, https://www.usaa
.com/inet/pages/autoinsurancedrivingresearchdiscount_main?akredirect-true [http://perma
.cc/X5XH-WVY5]; Drive Safe & Save with In-Drive, STATE FARM, https://www.statefarm.com/
insurance/auto/discounts/drive-safe-save/indrive [https://perma.cc/W3NL-M2QK]; Get Rewarded
with Drivewise, ALLSTATE, https://www.allstate.com/drive-wise.aspx [https://perma.cc/PNX3-
RYEC]; Play It Safe and Get Rewards with SmartRide, NATIONWIDE, http://www.nationwide
.com/smartride.jsp [http://perma.cc/AXJ3-ZAZT]; Snapshot Common Questions, PROGRESSIVE,
https://www.progressive.com/auto/snapshot-common-questions [https://perma.cc/37Y5-BJ76].

68. See Ron Lieber, Lower Your Car Insurance Bill, at the Price of Some Privacy, N.Y. TIMES
(Aug. 15, 2014) http://www.nytimes.com/2014/08/16/your-money/auto-insurance/tracking-gadgets
-could-lower-your-car-insurance-at-the-price-of-some-privacy.html [http://perma.cc/Z5RZ-73GT]
(characterizing the privacy trade as one in which privacy is traded "in exchange for an annual
discount").

69. E.g., Snapshot: Terms & Conditions, PROGRESSIVE, https://www.progressive.com/auto/
snapshot-terms-conditions/ [http://perma.cc/TFG8-2VVV] ("For customers who enroll and plug in
the device, most will save money at renewal based on their good driving. Some customers who
drive more aggressively will receive a surcharge at renewal.").

70. See Christin S. McMeley, Protecting Consumer Privacy and Information in the Age of the
Internet of Things, 29 ANTITRUST 71, 71-72 (2014) (explaining how the growth trajectory of IoT
purchases shows "no signs of slowing, with estimates projecting the number of [IoT] devices
ranging from 40.9 to 212 billion by 2020"); Larry Dignan, Internet of Things: $8.9 Trillion Market
in 2020, 212 Billion Connected Things, ZDNET (Oct. 3, 2013, 5:59 AM), http://www.zdnet.com/
internet-of-things-8-9-trillion-market-in-2020-212-billion-connected-things-7000021516/
[http://perma.cc/25RY-4MS9] (reporting that the International Data Corporation estimates that the
"installed base of things connected will be 212 billion by the end of 2020").
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broad-sweeping regulation about the Internet of Things,71 consumers must
rely on the protections offered by older, untailored federal regulations or by
individualized state regulations. Some states have already begun passing
legislation about the IoT, but each state's laws vary and may not cover all
data-privacy concerns. 72 While the U.S. Department of Health and Human
Services requires that anyone with personal health information de-identify
this data,73 de-identification is merely recommended-not required-in other
spheres.74

Furthermore, there does not currently exist federal regulation requiring
manufacturers to notify consumers about when or what types of data are
collected when the collected information is used for a purpose consistent with
the transaction. 75 The FTC has explicitly announced that it will not recom-
mend requiring manufacturers to notify consumers about data collection in
such instances, reasoning that "these data uses are generally consistent with
consumers' reasonable expectations." 76 Both houses of Congress have
similarly rejected the idea of legislation; the predominant concern seems to
be ensuring that the IoT has room to develop. The Senate held a hearing
about the IoT in February of 2015, but ultimately decided against regulation
because "consumers and entrepreneurs [should] decide where [the Internet of
Things] goes." 77 In April of 2015, the House of Representatives saw a
resolution that "the United States should develop a national strategy to

71. See FED. TRADE COMM'N, INTERNET OF THINGS: PRIVACY & SECURITY IN A CONNECTED

WORLD, at vii (2015), https://www.ftc.gov/system/files/documents/reports/federal-trade-
commission-staff-report-november-2013-workshop-entitled-internet-things-privacy/
150127iotrpt.pdf [https://perma.cc/N5Y4-A7KZ] [hereinafter PRIVACY & SECURITY REPORT]

(summarizing a 2013 workshop at which participants "discussed whether legislation over the IoT is
appropriate").

72. See Peppet, supra note 13, at 152-54 (describing state statutes limiting the use of data by
automobile event data recorders and noting that "[m]ost of these state statutes currently would not
cover the data generated by [IoT sensor devices]").

73. 45 C.F.R. 164.514(b) (2015).

74. See FED. TRADE COMM'N, PROTECTING CONSUMER PRIVACY IN AN ERA OF RAPID

CHANGE: RECOMMENDATIONS FOR BUSINESSES AND POLICYMAKERS 20-22 (2012),
https://www. ftc.gov/sites/default/files/documents/reports/federal-trade-commission-report-
protecting-consumer-privacy-era-rapid-change-recommendations/120326privacyreport.pdf
[https://perma.cc/DX2Y-8ZML] [hereinafter PRIVACY REPORT] (clarifying the FTC's recom-
mendations for businesses operating in the IoT sphere).

75. See PRIVACY & SECURITY REPORT, supra note 71, at v ("[T]he [Federal Trade]
Commission stated that companies should not be compelled to provide choice before collecting and
using consumer data for practices that are consistent with the context of a transaction or the
company's relationship with the consumer.").

76. Id.
77. Howard W. Waltzman & Lei Shen, The Internet of Things, INTELL. PROP. & TECH. L.J.,

July 2015, at 19, 20 (second alteration in original); see also The Connected World: Examining the
Internet of Things, U.S. SENATE COMMITTEE ON COM., SCI., & TRANSP. (Feb. 11, 2015),
http://www.commerce.senate.gov/public/index.cfm?p=Hearings&ContentRecordid=d3e33bde-
30fd-4899-b30d-906b47e1l7ca [http://perma.cc/3B7R-ZVJW] (providing a video recording of the
Senate hearing).

1032 [Vol. 94:1023



Seduction by Technology

encourage the development of the [IoT]"; however, this resolution did not in-
clude any reference to regulating the IoT or hint toward any future consumer-
protection laws. 78

With no federal regulations, consumers will likely be bound to the
manufacturer's terms through contract law. 79 Many contracts will be in the
form of a "clickwrap" agreement, defined as an agreement in which the
consumer clicks "I agree" to the manufacturer's standard contract terms.80

Courts that have considered the issue have generally found clickwrap agree-
ments to be enforceable, with the caveat that the user must know that he is
consenting to terms-even if the user does not know what those terms actu-
ally are.81 This means that any rights a user has under a standard IoT contract
are merely those afforded to him by the manufacturer or seller, and the only
recourse to a user who prefers not to share his data is to refrain from
purchasing an IoT device.

Consumer protections for those who do purchase IoT devices vary from
state to state. 82 California and Delaware, for example, both require that oper-
ators of Internet websites or services conspicuously post their privacy
policies online. 83 New York requires that state agencies that collect personal
information post a privacy policy online, but remains silent about require-
ments for private actors. 84  Nebraska does not require that operators of
websites post their privacy policies, but does prohibit false or misleading
statements in any privacy policy. 85 Other states have no protection at all. 86

Such lack of protection may prove problematic in the IoT sphere
because even if a consumer is aware that IoT devices come with some terms
attached, these terms are ambiguous. Privacy policies usually will "provide

78. H.R. Res. 195, 114th Cong. (2015).
79. See KENT D. STUCKEY, INTERNET AND ONLINE LAW 1.01[1], at 1-5 (1996) (explaining

that the offeror is "the master of the offer").
80. Mark A. Lemley, Terms of Use, 91 MINN. L. REV. 459, 459 (2006).
81. Andrew W. Bagley & Justin S. Brown, Limited Consumer Privacy Protections Against the

Layers ofBig Data, 31 SANTA CLARA HIGH TECH. L.J. 483, 500 (2015); Lemley, supra note 80, at
459. For a general overview of cases enforcing clickwrap agreements, see Nathan J. Davis, Note,
Presumed Assent: The Judicial Acceptance of Clickwrap, 22 BERKELEY TECH. L.J. 577 (2007).

82. To date, there have been no uniform attempts to model how states should regulate the sale
of devices that interact through the Internet. While the National Conference of Commissioners on
Uniform State Laws has promulgated model rules to govern computer information transactions,
these rules would not govern the sale of tangible goods, such as IoT devices. See generally Pratik A.
Shah, Note, The Uniform Computer Information Transactions Act, 15 BERKELEY TECH. L.J. 85
(2000) (giving an overview of the model statute).

83. CAL. Bus. & PROF. CODE 22575(a) (West 2015); DEL. CODE ANN. tit. 6, 1205C(a) (West
2015).

84. N.Y. STATE TECH. LAW 203.2 (McKinney 2002).
85. NEB. REV. STAT. 87-302(14) (2008).
86. See Digital Privacy and Security: Overview of'Resources, NAT'L CONF. ST. LEGISLATURES

(Dec. 29, 2015), http://www.ncsl.org/research/telecommunications-and-information-technology/
telecom-it-privacy-security.aspx [http://perma.cc/4WGL-LFHM] (discussing the few states with
"greater privacy protections than those provided for in the U.S. Constitution").
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little real guidance" to the consumer because they do not provide clear disclo-
sure about how the user's data can be "shared with or sold to third parties."87
When consumers receive no notice about what type of data are being col-
lected or to whom these data are being sold, it may be difficult for consumers
to form any expectations-much less reasonable ones-about how the data
will be used. A consumer might neither comprehend the full extent of the
data collected nor understand why a third party would want to purchase the
data. In the ever-growing world of the Internet of Things, the lack of both
notification and regulation may be a dangerous combination for consumers.

III. Behavioral Law and Economics in the Internet of Things

This Part will explore why people purchase IoT devices despite the diffi-
cult privacy issues described in Part II. To do so, it will examine consumers'
behavior through the lens of behavioral law and economics. It offers two
BLE theories as to why consumers engage in privacy trades. While other
theories (such as the bandwagon effect88 ) may help to explain why consumers
trade away their privacy, this Note limits its scope to what I consider to be
the two behavioral biases that are most relevant to the proposed regulatory
solutions.

As discussed previously in Part II, many consumers may be unaware of
the full extent of the privacy that they are trading and to whom their privacy
is being sold. Because this problem dissipates once adequate notice is given,
this Part analyzes the biases that would remain even if people were ade-
quately informed. This Part similarly does not apply to consumers who are
aware of the privacy loss but continue to purchase IoT devices after con-
ducting a cost-benefit analysis and concluding that the convenience of the
device is worth more than their privacy. Part III's explanation is therefore
limited to consumers who know they are engaging in privacy trades and
prefer not to lose their privacy, but continue to purchase IoT devices despite
this preference.

The biases explored here may also apply to individuals running the
companies that manufacture IoT devices. As a result of their biases, they
may underestimate the risks their devices pose to consumers. This Note does
not mean to suggest that companies are acting with a nefarious intent, and
this hypothesis may be worthy of further explanation. However, this Note is
limited to analyzing the risk to consumers, and does not engage in seller-side
analysis.

87. Peppet, supra note 13, at 143.
88. The bandwagon effect increases demand for a consumer good. Consumers tend to adjust

how much they desire an item to match the desire of their peers; when some consumers demand a
certain good, other consumers begin to want to purchase that good as well. See H. Liebenstein,
Bandwagon, Snob, and Veblen Effects in the Theory of Consumers' Demand, 64 Q.J. ECON. 183,
195-96 (1950) ("Due to the bandwagon effect, however, an additional number of consumers are
induced to enter the market or to increase their demands.").
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A. Unrealistic Optimism

One reason why people may engage in privacy trades is because they
misestimate how likely it is that the trade will have a negative impact on
them. Behavioral economics posits that people hold overinflated views of
themselves and are therefore not very skilled at assessing the likelihood that
they will encounter a negative event.89 This bias, called "unrealistic opti-
mism" or overoptimism, means that the views a person holds about himself
tend to be "too good to be true." 90 The average person will believe that he is
better than average-for instance, that he is a better driver than his peers 91 or
that he is less likely than the average person to experience a negative health
event.92 This is, of course, a mathematical paradox: more than 50% of people
cannot be better off than average.93

Illustrative of this bias is one study that asked a group of 296 people
about their likelihood of experiencing various negative health events. 94 For
each health problem (e.g., drug addiction, asthma, pneumonia, poison-ivy
rash, serious auto injury, or heart attack), the participants were asked:
"Compared to other men/women my age, my chances of getting [problem] in
the future are: much below average, below average, a little below average,
average for men/women my age, a little above average, above average, much
above average." 95 The "average" here, or the halfway point of 296, falls at
148; this means that about 147 people will be more likely than the average
person to actually experience the event, and about 147 people will be less
likely than the average person to actually experience the event. But for
almost every health problem, over 147 people estimated that they are better
than average, meaning that they were less likely to experience the health

89. See Neil D. Weinstein, Unrealistic Optimism About Future Life Events, 39 J. PERSONALITY
& SOC. PSYCHOL. 806, 806 (1980) ("[P]eople tend to think they are invulnerable.").

90. David Dunning et al., Flawed Self-Assessment: Implications for Health, Education, and the
Workplace, 5 PSYCHOL. SCI. PUB. INT. 69, 72 (2004).

91. See Michael L. Matthews & Andrew R. Moran, Age Differences in Male Drivers'
Perception of Accident Risk: The Role of Perceived Driving Ability, 18 ACCIDENT ANALYSIS &
PREVENTION 299, 309-10 (1986) ("Young drivers also viewed the chances of an accident as being
much higher for other young drivers than for themselves."); D. R. Rutter et al., Perceptions of Risk
in Motorcyclists: Unrealistic Optimism, Relative Realism and Predictions of Behavior, 89 BRIT. J.
PSYCHOL. 681, 686-87 (1998) (finding that, statistically, respondents saw themselves as less likely
than other motorcyclists to have an accident).

92. Neil D. Weinstein, Unrealistic Optimism About Susceptibility to Health Problems:
Conclusions from a Community-Wide Sample, 10 J. BEHAV. MED. 481, 486 tbl.1, 488 (1987). For
a discussion of other biases that may impact health decisions, see generally Marysia Laskowski,
Note, Nudging Towards Vaccination: A Behavioral Law and Economics Approach to Childhood
Immunization Policy, 94 TEXAS L. REv. 601 (2016).

93. See Christine Jolls, Behavioral Economics Analysis of Redistributive Legal Rules, 51
VAND. L. REV. 1653, 1659 (1998) ("[I]f everyone were below (or above) 'average,' then the average
would be lower (or higher).").

94. Weinstein, supra note 92, at 485, 488.
95. Id. at 485 (alteration in original).
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problem than the average person.96 Many studies have found the same effect:
people believe that they are above average. 97 This type of overoptimism, also
called the "above average effect," 98 is a statistical impossibility.

An IoT user may be subject to the above average effect because he may
believe that he is less likely than the average person to experience harm from
data loss. While unrealistic optimism has not been studied in the IoT sphere
specifically, it has been proven to exist in online interactions. 99 Even when
Internet users are concerned about their online privacy and security, they still
engage in risky online behaviors.1 00 Moreover, the more Internet experience
a person has, the lower his perceived risk toward risky online behaviors. 101
This bias could be extended to people who trade their privacy by buying IoT
devices. Even if a consumer is concerned about his privacy, he may still
engage in the risky behavior of purchasing an IoT device. His unrealistic
optimism will work against him-he will think that he is less likely to experi-
ence harm from privacy loss than the average person, and if he has a sub-
stantial amount of Internet experience (or owns several IoT devices), he may
be more susceptible to the bias.

Furthermore, an IoT user is likely to believe not only that he is better off
than the average person, but also that he is better off than actual statistics
suggest. People tend to underestimate not just how they will fare against the
average, but also how they will fare against actual probabilities. 0 2  Put
another way, when asked about the probability of having a car accident, a
person will experience both the above average effect and overall unrealistic
optimism.1 03 The above average effect is shown when a person believes that
he is less likely to have an auto accident than the average person, while
overall overoptimism is demonstrated when a person believes that his likeli-

96. See id. at 486 tbl.1 (averaging the survey responses and finding that most answers had a
mean below zero).

97. See generally James A. Shepperd et al., Taking Stock of Unrealistic Optimism, 8 PERSP. ON
PSYCHOL. Sci. 395 (2013) (listing and describing various studies that have demonstrated unrealistic
optimism).

98. Christine Jolls & Cass R. Sunstein, Debiasing Through Law, 35 J. LEGAL STUD. 199, 204
(2006).

99. Jamonn Campbell et al., Unrealistic Optimism in Internet Events, 23 COMPUTERS HUM.
BEHAv. 1273, 1278 tbl.2, 1278-80 (2007); see also Anthony D. Miyazaki & Ana Fernandez,
Consumer Perceptions of Privacy and Security Risks for Online Shopping, 35 J. CONSUMER AFF.
27, 38 (2001) (finding "that higher Internet experience and the use of other remote purchasing
methods are related to lower levels of perceived risk toward online shopping, which in turn results
in higher online purchase rates").

100. See Miyazaki & Fernandez, supra note 99, at 38 (stating that concerns about "privacy
issues and potential fraudulent behavior by online retailers ... were not predictive of online purchase
rates").

101. Id.
102. Jolls, supra note 93, at 1658-60; see also Jolls & Sunstein, supra note 98, at 204-05

(discussing examples of when people misestimate the actual probabilities of a risk, even when the
risk is within their field of expertise).

103. Jolls, supra note 93, at 1660-61.
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hood of an accident is lower than the actual probability.1 04 The overall
unrealistic optimism is not limited to self; an overly optimistic person will
assume that the probability of an auto accident in the population as a whole
is less than the actual probability. 105 This bias may be shown in an IoT user
if he assumes that any harm from an IoT device is less likely to occur than
the true probability. As a result, he may be more likely to make the privacy
trade by purchasing an IoT device.

The above average effect is not absolute; it can be influenced by how a
person thinks about the event. For example, overoptimism is more likely to
result when an event is perceived as controllable.1 06 A person will consider
"personal actions, plans, or attributes" that might allow him to mitigate the
likelihood of a negative event, and when he views the event as more
controllable, he is more likely to misestimate how likely he is to experience
it.1 07 The less controllable the event, the less likely a person is to be overly
optimistic.1 08 If an IoT user believes that he can control the input into his
device (and therefore control the risk of harm), he may be more likely to
misestimate how likely it is that the data would actually harm him.

A good example of this in the loT sphere is car insurance. Progressive,
an insurance company, offers a usage-based insurance program in which a
driver plugs a device into his car.1 09 The device, called Snapshot, records
information such as the time of day a driver is in the car, if and when the
driver brakes hard, how and when the driver accelerates, and the amount the
car is driven; it then calculates an insurance rate based on the driver's
habits." 0 While this program traditionally has offered only discounts to
participants, Progressive has announced that it will start increasing rates for
bad drivers."' This change may potentially harm an loT user who believes
he can control when he drives, how often he drives, and his driving behaviors.
Even if, however, an IoT user believes he has little control over the data or
how it is used, he will still be overly optimistic, just less so." 2 While drivers

104. Id. at 1660.
105. Id.
106. Weinstein, supra note 89, at 814.
107. Id. at 818-19.
108. Id. at 814; see also Marie Helweg-Larsen & James A. Shepperd, Do Moderators of the

Optimistic Bias Affect Personal or Target Risk Estimates? A Review of the Literature, 5
PERSONALITY & SOC. PSYCHOL. REv. 74, 86 (2001) (summarizing multiple studies on
controllability and the optimistic bias and finding "that controllability functions as a personal risk
moderator" because people believe that they are more likely than others to take precautions).

109. Snapshot Common Questions, supra note 67.
110. Frequently Asked Questions About Snapshot, PROGRESSIVE, http://www.progressiveagent

.com/auto/snapshot-faqs.aspx [http://perma.cc/YPQ9-JNU4].
1l 1. Robert Passikoff, Progressive Adds 'Bad Driver' Surveillance to Snapshot Telematics,

FORBES (Mar. 31, 2015, 9:34 PM), http://www.forbes.com/sites/robertpassikoff/2015/03/31/
progressive-adds-bad-driver-surveillance-to-snapshot-telematics/ [http://perma.cc/L9P3-LBT2].

112. Cf David M. DeJoy, The Optimism Bias and Traffic Accident Risk Perception, 21
ACCIDENT ANALYSIS & PREVENTION 333, 338 (1989) (finding that college students "were quite
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are less likely to be overly optimistic about events they feel they cannot
control, they still tend to underestimate how likely they are to experience the
event compared to the average person.113 This point can be extrapolated to
any IoT device-even if a user feels as though he is in control, he will still
underestimate his risk.

Another factor that may influence the estimation of a negative event's
likelihood is how salient the event is. 114 The more "available" the event is-
that is, the more readily it comes to a person's mind-the less likely it is that
the person will underestimate the likelihood of the event."1 5  This is also
called the "availability heuristic."" 6 Examples of highly salient events
include nuclear-power-plant accidents and toxic-waste contamination: these
events tend to receive media attention and are intrinsically memorable, so
people are more likely to overestimate the likelihood of them happening. 117
Because there is not currently widespread media coverage on the dangers of
the IoT-at least, not as compared to a nuclear-power accident-the harm
from an IoT device may be less "available" to a user. Therefore, there is not
a substantial mitigating effect on his unrealistic optimism, meaning that at
least some IoT privacy trades are due to consumers underestimating their risk
of harm.

B. Hyperbolic Discounting

A second reason people may trade away their privacy is because their
preferences change over time. Classical economics assumes both that con-
sumers discount future utilities and that they do so at a constant rate."8 In
other words, economic models predict that if a consumer prefers $10 today
over $12 tomorrow, he would prefer $10 in one year over $12 in one year
plus one day.1 9 This assumption has proven false. 2 0 While consumers do
discount future utilities, they do not do so at a constant rate. 21 The consumer

optimistic in evaluating their risk of being involved in a wide variety of accidents, and were
particularly optimistic for accidents that they perceived as being controllable").

113. Id.
114. Jolls, supra note 93, at 1662.
115. Id. at 1662-63.
116. Amos Tversky & Daniel Kahneman, Availability: A Heuristic for Judging Frequency and

Probability, 5 COGNITIVE PSYCHOL. 207, 208 (1973).
117. Jolls, supra note 93, at 1662-63.
118. Paul A. Samuelson, A Note on Measurement of Utility, 4 REV. ECON. STUD. 155, 156

(1937).
119. See Jess Benhabib et al., Present-Bias, Quasi-Hyperbolic Discounting, and Fixed Costs,

69 GAMES & ECON. BEHAV. 205, 205 (2010) (stating that a person who prefers $10 today over $12
tomorrow but prefers $12 in a year plus a day over $10 in a year is not acting consistent with
exponential discounting).

120. Id. at 205-06.
121. E. S. Phelps & R. A. Pollak, On Second-Best National Saving and Game-Equilibrium

Growth, 35 REV. ECON. STUD. 185, 185, 197-98 (1968).

1038 [Vol. 94:1023



Seduction by Technology

who prefers $10 today over $12 tomorrow does not prefer $10 in one year
over $12 in one year plus one day-he prefers the $12 in one year plus one
day. 22 In layman's terms, a consumer is impatient in the present and patient
when thinking about the future; he discounts the future utilities. But this
patience is short-lived: when the year is up, the consumer's preferences
change; he would pick the $10 "today" over the $12 "tomorrow." 23 This
shift is called hyperbolic or quasi-hyperbolic discounting. 24 Discounting
occurs because a consumer will heavily discount events that happen in the
near future, but will assign only a small additional discount to events that will
happen in the more distant future.125 Consumers are more impatient while
thinking about the near future than they are while thinking about the far
future.

While the above example describes how hyperbolic discounting may
apply to delayed rewards, discounting can also be used to explain why people
engage in risky behaviors with delayed consequences. 126 Notably, Oren Bar-
Gill has written about discounting in the credit-card area. 27 A credit-card
user purchases an item on credit and pays for the purchase later; thus, credit
cards involve delayed consequences.1 28 As Bar-Gill explains, when a hyper-
bolic discounter considers a future credit-card purchase, he will apply
roughly the same discount to the future cost.129 Because the cost of credit-
card purchases is so high, his preference is not to make the purchase.3 0

Nevertheless, as time passes and the future purchase becomes "today's"
purchase, his preferences reverse and he will prefer to purchase now and pay
later.131 This effect can also be seen in health preferences. Obese persons
experience this preference reversal while eating: despite a preference for

122. Benhabib et al., supra note 119, at 205.
123. See id. ("[R]eversals of preferences are ... consistent with a rate of time preference which

declines with time.").
124. Oren Bar-Gill, Seduction by Plastic, 98 NW. U. L. REV. 1373, 1396 (2004); Benhabib et

al., supra note 119, at 205.
125. Bar-Gill, supra note 124, at 1396; see also Shane Frederick et al., Time Discounting and

Time Preference: A Critical Review, 40 J. ECON. LITERATURE 351, 360 (2002) (detailing how "the
implicit discount rate over longer time horizons is lower than the implicit discount rate over shorter
time horizons").

126. See David Laibson et al., A Debt Puzzle, in KNOWLEDGE, INFORMATION, AND
EXPECTATIONS IN MODERN MACROECONOMICS 228, 230 (Philippe Aghion et al. eds., 2003)
(affirming that hyperbolic or quasi-hyperbolic time preferences "have been used to explain ...
procrastination, contract design, drug addiction, self-deception, retirement timing, and saving").

127. Bar-Gill, supra note 124, at 1396-99.
128. See id. at 1388-94 (explaining the pricing system for credit cards, which includes

purchasing items and then paying down the outstanding balance with a low minimum monthly
payment).

129. Id. at 1396-97.
130. Id. at 1397.
131. Id.
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becoming healthier, at any given meal an obese person will consume more
calories than a healthy person.132 Similarly, cigarette smokers discount future
health losses, which could help explain why smokers continue to smoke. 33

Privacy trading is similarly a risky behavior with delayed consequences.
If a consumer trades away his privacy, the benefit is felt immediately (via the
"thing"), whereas the consequence (harm from privacy loss) is delayed.
Therefore, hyperbolic discounting may explain this privacy-trading behavior,
just as it explains why consumers engage in risky credit-card debt. Granted,
this will not apply to every consumer; some consumers may place little value
on privacy and therefore always prefer consumption. For these consumers,
the choice is always rational: consume. Furthermore, not every consumer is
a hyperbolic discounter. 134 Just as some consumers choose not to borrow on
a credit card, some of the consumers who prefer not to trade their privacy

might choose not to purchase any IoT devices. For these consumers, the
choice is always rational: don't consume. As was mentioned earlier, this
analysis is limited to those consumers who prefer not to trade away their
privacy but still purchase privacy-trading devices.

If a potential IoT-device purchaser is a hyperbolic discounter, then he
may underestimate the future cost of trading away his privacy. Consider a
consumer deciding whether or not to purchase a wearable fitness device, such
as a Fitbit. He may be concerned about his privacy, and his preference may
be that his data not be sold-even as de-identified data-to his employer.
Nevertheless, he will choose to purchase the device because his preference
today is the convenience of using a fitness tracker. He may then decide that
a month from now, once he has formed the habit of working out, he will stop
using the device, but when a month has passed, his preferences again reverse
and he will keep using the device.

These smart devices are not a perfect equivalent to credit cards. While
a consumer knows that a credit card will cost the debt incurred plus inter-
est,135 an IoT consumer faces uncertainty. While each purchase is a privacy
trade, there is no guarantee that this trade will result in a negative event; the
risk of the risky behavior may never manifest. When there is a chance that
the future event may not be realized, it becomes more rational to discount the
future; a person may therefore be more likely to be a hyperbolic discounter

132. See generally Robert L. Scharff, Obesity and Hyperbolic Discounting: Evidence and
Implications, 32 J. CONSUMER POL'Y 3 (2009) (detailing how hyperbolic discounting affects the
dieting choices of obese persons).

133. See Amy L. Odum et al., Discounting of Delayed Health Gains and Losses by Current,
Never- and Ex-Smokers of Cigarettes, 4 NICOTINE & TOBACCO RES. 295, 301 (2002) (finding that
"[s]mokers and ex-smokers discounted health losses more steeply than health gains").

134. See Bar-Gill, supra note 124, at 1396 (defining a hyperbolic discounter as an individual
whose "short-run discount rate is larger than her long-run discount rate").

135. See, e.g., 15 U.S.C. 1637a (2012) (mandating that lenders disclose to borrowers the inter-
est rate and minimum monthly payment on a credit card or other loan).
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when the future is uncertain. 136 In fact, studies have shown that introducing
uncertainty tends to impact the present choice more than the future choice.131
When both the present and the future are uncertain, people are less impatient
and prefer to wait for the uncertain event; when the present is certain, then it
does not matter if the future is certain or uncertain: people are more impatient
and prefer the present option.1 38 An IoT user is therefore especially likely to
be a hyperbolic discounter because the immediate benefit of the device is
certain.

IV. Regulatory Solutions to the BLE Biases in the Internet of Things

Part II demonstrated that the IoT is an expanding world of largely
unregulated devices that can easily lead to the sale of a consumer's data with-
out the consumer's knowledge. Part III discussed why people might engage
in these privacy trades, even when they prefer to keep their privacy intact.
After analyzing why people make these trades, it becomes obvious that if
policy makers want to protect biased consumers, then there is a need for some
regulatory action. This Part analyzes three potential changes that could be
enacted to help protect consumer privacy. In doing so, I do not advocate for
any one particular change, but instead aim to provide a survey of positives
and negatives in adopting each potential change. The response to each
potential change is framed around whether the potential solution would
address the behavioral biases that IoT users experience. A regulatory change
would debias the consumers if it offered a direct response to irrationality that
"attempt[s] to help people either to reduce or to eliminate" their biases.1 39

A. Debiasing Through Mandatory Disclosures

Consumers may be purchasing IoT devices because they are not aware
of the privacy dangers posed by these devices.1 40 Similarly, they may be un-
aware of their own biases that affect their purchasing behaviors.1 4' One way

136. See generally Omar Azfar, Rationalizing Hyperbolic Discounting, 38 J. ECON. BEHAV. &
ORG. 245 (1999) (arguing that when consumers are uncertain about the distant future, it may be
rational to discount the future hyperbolically instead of exponentially).

137. See, e.g., Gideon Keren & Peter Roelofsma, Immediacy and Certainty in Intertemporal
Choice, 63 ORGANIZATIONAL BEHAV. & HUM. DECISION PROCESSES 287, 290-91 (1995)
(demonstrating that introducing uncertainty "has little effect in altering preferences for the delayed
rewards (which already contain an element of uncertainty), but has a profound influence on
immediate preferences").

138. Id. at 290.
139. Jolls & Sunstein, supra note 98, at 200.
140. See Peppet, supra note 13, at 142-45 (reviewing the privacy policies of various loT

devices and concluding that the policies are ambiguous with respect to what data the devices collect
and who owns that data).

141. See James Friedrich, On Seeing Oneself as Less Self-Serving Than Others: The Ultimate
Self-Serving Bias?, 23 TEACHING PSYCHOL. 107, 107-08 (1996) (demonstrating that even after
being informed of a self-serving bias, people are still subject to that bias); Emily Pronin et al., The
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to change consumer behavior could be to force knowledge upon consumers
through mandatory disclosures. When the problem of consumer behavior
"merely reflects a lack of information, then the traditional corrective is the
straightforward provision of additional information." 142 Mandatory disclo-
sures are already required in some areas where consumers would engage in
risky behavior due to a lack of knowledge. 143

Although there has been relatively little research conducted to explore
expectations for IoT devices, 144 one study has noted that "users can make
informed privacy trade-offs only if they understand what the technology is
doing, why [it is doing so], and what the potential privacy and security
implications are."1 45 Accordingly, any mandated disclosures should include
this information and answer the questions that consumers have about what
information is collected, where such information is stored, if the user can edit
or delete the data, and with whom the manufacturer will share the data. 146

Including this information should impact the consumer's view of how much
control he has over his data; if he learns how little control he has over his
data, then he will be less likely to underestimate his risk of harm. For
maximum effectiveness, these disclosures should either be included in the
box at purchase or in-the-box packaging should provide clear direction to
how a user can find the disclosures.1 47

While these mandatory disclosures may help educate the consumer and
therefore solve both the knowledge problem discussed in Part II and the
control aspect of unrealistic optimism, they may not fully solve the bias
problems explored in Part 111.148 Even if people are informed about the
danger of privacy loss, the overoptimism bias "may lead [them] to under-
estimate their personal risks."1 49 Therefore, to successfully change consumer
behavior, the disclosures will need to debias the consumers; that is, they must
inform consumers both of the risk involved with buying a product and of their

Bias Blind Spot: Perceptions of Bias in Self Versus Others, 28 PERSONALITY & SOC. PSYCHOL.
BULL. 369, 370-71 (2009) (same).

142. Jolls & Sunstein, supra note 98, at 207.
143. See, e.g., 15 U.S.C. 1453 (2012) (compelling sellers of packaged consumer commodities

to adequately label the goods); 15 U.S.C. 1631-1632 (2012) (mandating that lenders provide
disclosures to borrowers); 49 U.S.C. 32705 (2012) (requiring that a person transferring ownership
of a motor vehicle give disclosures to the transferee).

144. Peppet, supra note 13, at 160.
145. Predrag Klasnja et al., Exploring Privacy Concerns About Personal Sensing, in

PERVASIVE COMPUTING 176, 182 (Hideyuki Tokuda et al. eds., 2009).
146. Peppet, supra note 13, at 161.
147. Id. at 162.

148. See Howard Latin, "Good" Warnings, Bad Products, and Cognitive Limitations, 41
UCLA L. REV. 1193, 1243 (1994) ("People may not respond properly to many risks designated in
warnings because they are unduly optimistic about their ability to avoid these hazards.").

149. Jolls & Sunstein, supra note 98, at 207.
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own biases.150 Problematically, even when informed of the above average
effect, a consumer will still view his perceived risk as being less than the
average person' s.15 1 Therefore, an effective debiasing campaign will have to
take a form other than mere education about biases.

There are several forms an effective debiasing campaign could take.
First, a debiasing effort could use the availability heuristic to make informa-
tion about risk more available for the consumer. 5 2 As discussed in Part III,
the more available a negative event is to a person-that is, the more readily
it comes to the person's mind-the less likely he is to underestimate the
probability of the negative event occurring. Second, a debiasing cam-paign
could reframe the risk by stressing the negative consequences of purchasing
the device.153

Unfortunately, it is difficult to determine when disclosures and educa-
tion campaigns making use of the availability heuristic will be successful. 5 4

For example, one study asked patients to estimate their likelihood of expe-
riencing a heart attack, stroke, cancer, or motor-vehicle crash. 55 The re-
searchers then estimated the patients' actual risk of experiencing these events
and provided this personalized risk assessment to the patients. 156 The tailored
feedback mitigated the unrealistic optimism bias for perceived stroke risk,
but it did not substantially reduce the optimism in predicting the other three
health problems. 57 This suggests that tailored feedback may not reduce the
unrealistic optimism bias for IoT users. Furthermore, tailored feedback is
impractical in mass campaigns; this debiasing method is more suited for

150. See Scott 0. Lilienfeld et al., Giving Debiasing Away: Can Psychological Research on
Correcting Cognitive Errors Promote Human Welfare?, 4 PERSP. ON PSYCHOL. SCI. 390, 393
(2009) (summarizing studies that have shown that "basic education about specific cognitive
biases ... also decreases participants' tendency to fall prey" to these biases).

151. See Linda Babcock & George Loewenstein, Explaining Bargaining Impasse: The Role of
Self-Serving Biases, 11 J. ECON. PERSP. 109, 115 (1997) (finding that "being informed of the bias
had no effect on the discrepancy in the parties' expectations").

152. Jolls & Sunstein, supra note 98, at 209-10.
153. See id. at 210-11 ("[M]aterial that describes the positive effects ... produces significantly

less behavioral change than material that stresses the negative consequences .... ").
154. Compare Matthew W. Kreuter & Victor J. Strecher, Changing Inaccurate Perceptions of

Health Risk: Results from a Randomized Trial, 14 HEALTH PSYCHOL. 56, 62 (1995) (finding that
when patients were given a detailed assessment of the increased risk of stroke caused by smoking,
they were more likely to have quit smoking at their next appointment than those who had not
received the assessment), with Neil D. Weinstein, Exploring the Links Between Risk Perceptions
and Preventive Health Behavior, in SOCIAL PSYCHOLOGICAL FOUNDATIONS OF HEALTH AND
ILLNESS 22, 37 (Jerry Suls & Kenneth A. Wallston eds., 2003) ("None of the experiments [we]
conducted had succeeded in ... decreasing optimistic bias.").

155. Kreuter & Strecher, supra note 154, at 57.
156. Id. at 57-58.
157. Id. at 61 & tbl.4.
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"settings that provide direct contact with your intended audience."158 The
cost of tailoring a message to the users of 220 billion devices would likely
render this option impossible.

Nontailored disclosures may be successful if they use the availability
heuristic by incorporating a specific instance of a negative occurrence.1 59

When people are told a narrative about a person in similar circumstances,
they become less overly optimistic."' One fairly successful use of the avail-
ability heuristic was when the Canadian government introduced a campaign
to place pictures of diseased lips and gums on cigarette packages.161 These
pictures made the harm from smoking more available to smokers and there-
fore encouraged them to quit smoking.1 62 Similarly, when a person is told a
detailed story about how a drowning accident may occur, he will rate the
probability of drowning as higher than he would otherwise.1 63 An IoT user
may be similarly impacted if the disclosures include a narrative about a nega-
tive experience a user had while using the specific device. For example, if
computers came with an in-the-box disclosure about Superfish, then a con-
sumer may be less likely to underestimate the risk of harm and, therefore,
more likely to disable the privacy trading software. Similarly, if Progressive
included a story about a person who used Snapshot only to see his rates
increase, then a potential user may be less likely to underestimate the risk of
harm.

Even if the disclosures are structured to mitigate overoptimism, they are
unlikely to be the only regulatory solution. There are numerous problems
with disclosures as a solution. First, the disclosures must be tested in multiple
subcommunities to determine when a story triggers the availability heuristic
and when it does not.1 64 Second, the disclosures may have the unintentional
effect of causing consumers to become overly pessimistic; this would be a
negative outcome because "the goal is not to make all people as pessimistic
as possible but rather to increase the accuracy of their predictions."1 65 In
other words, the goal is not to drive consumers away from an IoT product,

158. Weinstein, supra note 154, at 38.
159. See George Loewenstein et al., Statistical, Identifiable, and Iconic Victims, in

BEHAVIORAL PUBLIC FINANCE 32, 33 (Edward J. McCaffery & Joel Slemrod eds., 2006)
(summarizing multiple studies finding "that individual cases motivate people more powerfully than
statistics").

160. Id.; Sean Hannon Williams, Sticky Expectations: Responses to Persistent Over-Optimism
in Marriage, Employment Contracts, and Credit Card Use, 84 NOTRE DAME L. REV. 733, 751-52
(2009).

161. D Hammond et al., Impact of the Graphic Candian Warning Labels on Adult Smoking
Behavior, 12 TOBACCO CONTROL 391, 391, 392 fig.1 (2003); Williams, supra note 160, at 751.

162. Hammond et al., supra note 161, at 393-94.
163. Laurie Hendrickx et al., Relative Importance of Scenario Information and Frequency

Information in the Judgment of Risk, 72 ACTA PSYCHOLOGICA 41, 50, 55-56, 58-59 (1989).
164. Williams, supra note 160, at 752.
165. Id.
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but rather to make consumers aware of the risk so that they can be intelligent
purchasers. Finally, when disclosures are not individually tailored to the
consumer-as would necessarily be the case for IoT devices-it is unlikely
that the disclosures will impact a hyperbolic discounter.1 66 While disclosures
may help to mitigate the biases that IoT consumers experience, stronger
regulatory action may be necessary.

B. Debiasing Through Regulatory Action

1. Changing the Default Rule.-A second way that policy makers could
affect consumers' behavior is by changing the default rule.'6 7 A default rule
is a background rule created by the courts and legislatures that fills in an
unaddressed gap in contracts.1 68 A commonly used default rule in consumer
law is the opt-out system, whereby a consumer's consent to a manufacturer's
terms "may be inferred from the fact that ... the consumer did not object."1 69

In layman's terms, opt out means take it or leave it: unless a consumer opts
out of the terms either by not purchasing the item or by contracting with the
manufacturer for more favorable terms, he is deemed to have agreed to the
terms when he uses the purchased item. In reality, consumer contracts do not
"afford[] the consumer a realistic opportunity to bargain," meaning that the
only way to opt out is by not purchasing the desired product.1 70 IoT devices
are generally opt-out purchases-the consumer can either purchase the
device and be subject to the manufacturer's chosen terms about how their
data are collected, stored, and used (take it) or not purchase the device at all
(leave it).

166. See Bar-Gill, supra note 124, at 1419 (explaining that disclosures more effectively target
consumers when they are individualized); Kathryn W. Bailey, Note, Fine Tuning Nutrition
Disclosures: A Behavioral Law and Economics Critique of the Menu-Labeling Provision of the
Affordable Care Act, 93 TEXAS L. REV. SEE ALSO 103, 125-26 (2015) (arguing that personalized
disclosures would counter hyperbolic discounting "by providing a record of past behavior"); Karen
E. Francis, Note, Rollover, Rollover: A Behavioral Law and Economics Analysis of the Payday-
Loan Industry, 88 TEXAS L. REV. 611, 635 (2010) ("Personal narratives .. . may do well to debias
overoptimism in consumers, but . . . hyperbolic discounting may require a disclosure tailored
specifically to the borrower.").

167. For an in-depth proposal of an opt-in system, see generally Joseph A. Tomain, Online
Privacy & The First Amendment: An Opt-In Approach to Data Processing, 83 U. CIN. L. REV. 1
(2014).

168. Russell Korobkin, The Status Quo Bias and Contract Default Rules, 83 CORNELL L. REV.
608, 609-10 (1998).

169. Michael E. Staten & Fred H. Cate, The Impact of Opt-In Privacy Rules on Retail Credit
Markets: A Case Study of MBNA, 52 DUKE L.J. 745, 748 (2003).

170. Batya Goodman, Note, Honey, I Shrink-Wrapped the Consumer: The Shrink-Wrap
Agreement as an Adhesion Contract, 21 CARDOzo L. REV. 319, 321 (1999).
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By contrast, an opt-in data protection system would require that manu-
facturers "obtain explicit consent from individuals before collecting, using or
exchanging information about them."' There are multiple ways policy
makers could construct an opt-in system. For example, the system could
"require opt-in consent before personal information could be disclosed to
third parties outside the organization." 72 In the IoT sphere, this could work
in one of two ways: first, the manufacturer could be required to obtain explicit
consent whenever it wants to disclose the user's data; or second, the user
could manually change a broad privacy setting from automatically opting out
of disclosure to automatically opting in. Legislators could also choose a more
restrictive opt-in system that would require explicit consent before a com-
pany was permitted to use any data, both internally and externally. 7 3 A more
restrictive option seems unlikely because IoT devices rely on internal com-

munication of data to have effective devices and services. 174

Changing the default rule tends to have a large impact on consumers
because consumers prefer to maintain the status quo.1 75 In other words, con-
sumers tend to "pick" the default rule-if the default is opt out, a consumer
will rarely opt out, but if the rule is opt in, a consumer will rarely opt in.1 76

A telling example is organ donation: countries with opt-in default rules,
where a citizen must explicitly consent to donation, tend to have very low
rates of consent, whereas countries with opt-out default rules, where consent
is presumed, have very high rates of consent.1 77

A compelling reason to change the default rule for IoT devices is that
such regulatory action would eliminate, or at least dramatically mitigate, the
behavioral biases in purchasing discussed in Part III. Because data can be
hacked or leaked without a consumer's consent,' 78 the risk of harm would

171. Staten & Cate, supra note 169, at 748-49.
172. Id. at 762.
173. Id. at 765.
174. See supra Part II.
175. See Korobkin, supra note 168, at 625 ("[P]eople systemically favor maintaining a state of

affairs that they perceive as being the status quo rather than switching to an alternative state, all else
being equal.").

176. See id. at 675 ("Because individuals tend to prefer the status quo to alternative states, they
are likely to prefer the default term, whatever it may be, to other options, all other things being
equal.").

177. Eric J. Johnson & Daniel Goldstein, Do Defaults Save Lives?, 302 SCIENCE 1338, 1338-
39 (2003).

178. See Bill Hardekopf, The Big Data Breaches of 2014, FORBES (Jan. 13, 2015, 7:06 PM),
http://www.forbes.com/sites/moneybuilder/2015/01/13/the-big-data-breaches-of-2014/
[http://perma.cc/7A68-JMQC] (listing data leaks from 2014, including leaks from: Sony, in which
the hackers exposed over 47,000 Social Security numbers; JP Morgan Chase, in which hackers
obtained customers' personal information; and Home Depot, in which hackers stole the information
of 56 million credit and debit cards); Michael S. Schmidt & David E. Sanger, Russian Hackers Read
Obama 's Unclassified Emails, Officials Say, N.Y. TIMES (Apr. 25, 2015), http://www.nytimes.com/
2015/04/26/us/russian-hackers-read-obamas-unclassified-emails-officials-say.html?_r-0
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still be greater than zero; however, because a company would no longer be
able to sell data (even de-identified) without the user's consent, the risk
would be much lower than it is in the opt-out system. This mitigation of risk
would bring an overly optimistic person's expectations more in line with the
actual risk. Similarly, a hyperbolic discounter would no longer have the
future to discount because a future preference of not trading privacy would
be aligned with the current preference of purchasing the device.

The opt-in system would not, however, be a perfect system. There are
three major flaws with changing the default rule. First, manufacturers may
offer incentives to opt in, reducing the effectiveness of the regulation.
Second, the biases analyzed in Part III may make consumers more likely to
opt in, especially when an incentive is offered. Finally, changing the default
rule could be criticized as being a paternalistic regulatory action.1 79 I tackle
each of these potential flaws below.

First, manufacturers may respond to a change in default rules by offering
opt-in incentives to consumers. For example, manufacturers could offer two
price packages for each device: first, a default, privacy-protective device at
one price point; and second, an opt-in, privacy-threatening device at a lower
price point. This two-tiered system would create an inadvertent penalty for
users who do not opt in. In fact, this inadvertent penalty already exists in the
employer insurance market.1 80 Employers may offer financial incentives,
such as a lower insurance rate or a higher bonus, to employees for partici-
pating in a "wellness program" to lose weight, reduce cholesterol, or improve
other health goals.181 Employees who choose not to participate are penalized
when they cannot receive the financial incentives, 182 and this penalty may be
unmerited when a person declines to answer a health survey for privacy
reasons or cannot participate in the program because of a disability. Any
dual-pricing structure for IoT devices would similarly shift the burden on to
consumers who choose not to opt in to a privacy trade.

[http://perma.cc/TV7W-5DF8] (chronicling a 2014 data attack on the White House, including the
breach of some of President Obama's unclassified email correspondence).

179. See Cass R. Sunstein & Richard H. Thaler, Libertarian Paternalism Is Not an Oxymoron,
70 U. CHI. L. REV. 1159, 1162 (2003) (explaining how default rules are "libertarian paternalism" at
work).

180. See Sharon Begley, Coming Soon to a Workplace Near You: 'Wellness or Else,' REUTERS
(Jan. 13, 2015, 4:48 PM), http://www.reuters.com/article/2015/01/13/us-usa-healthcare-wellness-
insight-idUSKBNOKM17C20150113 [http://perma.cc/QF52-V3VX] (detailing incentives that
employers offer to employees who participate in wellness programs, as well as penalties for those
who do not); Alex Wayne, Employers Can Pay Workers for Weight, Exercise, U.S. Says,
BLOOMBERG Bus. (Apr. 16, 2015, 3:18 PM), http://www.bloomberg.com/news/articles/2015-04-
16/employers-can-pay-workers-to-track-weight-exercise-u-s-says [http://perma.cc/GK66-YHYF]
(exploring a recent clarification by the EEOC that permits employers to offer financial incentives
for participating in wellness programs).

181. Begley, supra note 180.
182. Id.
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While the dual-pricing problem may seem like a large flaw, it would
still be an improvement over the current out-opt model because the choice of
privacy-sacrificing behaviors would be shifted to the consumer. Currently,
if a consumer's preference is not to engage in privacy trading, his only
recourse is to refrain from purchasing an IoT device. Under the opt-in model
with dual pricing, consumers who value their privacy would have the option
to use the device without engaging in privacy trades. Changing the default
rule would allow privacy-valuing consumers to determine whether their
privacy is worth the higher price tag.

The second potential problem with the opt-in model is that the
likelihood of a consumer opting in may be exacerbated if he is unrealistically
optimistic or a hyperbolic discounter, especially in a dual-pricing structure.
If a consumer is overly optimistic, then he may underestimate the risk of harm

and purchase the more tempting, lower priced option. Similarly, if he is a
hyperbolic discounter, then he may prefer the privacy-protecting plan in the
future, but the smaller price of the privacy-threatening plan now; the changed
regulation would not impact his preference reversal. Nevertheless, incentive-
based pricing may help to debias consumers because it would clarify to
consumers how much their data are worth to manufacturers and third-party
purchasers. A dual-pricing structure would "educat[e] consumers of both
front-end and back-end costs," which would enable consumers to make more
sophisticated, rational purchasing decisions.' 83 The point of changing the
default rule is not to remove choice from the individual, but to afford him the
opportunity to make an educated decision. At a minimum, changing the
default rule would leave those who still purchase the privacy-trading option
no worse off than they were before the rule was changed.

The final problem of changing the default rule is that such action may
be criticized as "paternalistic and partisan." 184 Paternalistic regulations may
be seen as problematic when the government regulates an individual's choice
"for the individual's own good, much as when parents limit their child's
freedom to skip school or eat candy for dinner." 185 Depriving individuals of
choice is problematic because only an individual knows his "true interests
and motivations" behind a particular choice; therefore, each individual is in

183. See RONALD J. MANN, CHARGING AHEAD: THE GROWTH AND REGULATION OF PAYMENT
CARD MARKETS 136-37 (2006) (implying that increased competition in a market helps to debias
consumers and enable them to make educated decisions).

184. Cass R. Sunstein, Switching the Default Rule, 77 N.Y.U. L. REV. 106, 132 (2002).
185. Colin Camerer et al., Regulation for Conservatives: Behavioral Economics and the Case

for "Asymmetric Paternalism, " 151 U. PA. L. REV. 1211, 1211 (2003). For a discussion of antipa-
ternalism, see generally JOHN STUART MILL, ON LIBERTY (Gertrude Himmelfarb ed., Penguin
Books 1982) (1859).
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the best position to maximize his choice.1 86 When the government steps in
by regulating choice, the probability of error-assigning the wrong
"choice"-is high.1 87

Behavioral economists, and in particular Cass Sunstein, counter this
argument by proposing that paternalism can be used as a solution for "behav-
ioral market failures," or market failures that are caused by human error and
biases.1 88 Sunstein has argued that just as market failures may justify pater-
nalistic action, so should behavioral market failures justify action. 89 For
example, when an industry has a negative impact on the environment (or in
economic terms, there exists a negative externality on the environment), the
government may impose restrictions on that industry or on individual
companies.1 90 Intervention may similarly be warranted when an individual's
immediate choice is not reflective of his true preferences.191 However,
limiting choice may not always be warranted; paternalism may therefore be
most appropriate when the risks of harm from government error are low and
the risks of harm from private error are high.1 92

The risk of harm from government error is low if a regulation benefits
the consumers who make errors, but does not cause harm to the consumers
who are rational. Such a regulation would be "asymmetrically paternalis-
tic."193 A classic example of asymmetric paternalism is a default rule be-
cause, in most instances, a default rule must exist; there must be some default

186. MARK D. WHITE, THE MANIPULATION OF CHOICE: ETHICS AND LIBERTARIAN
PATERNALISM, at xiii (2013).

187. See id. at xiii-xv (professing that policy makers cannot make the correct choice for every
individual because they do not know the interests and motivations of every individual).

188. See JAMIE TERENCE KELLY, FRAMING DEMOCRACY: A BEHAVIORAL APPROACH TC
DEMOCRATIC THEORY 17-21 (2012) (outlining Sunstein's thoughts on when paternalism is
appropriate); Cass R. Sunstein, The Storrs Lectures: Behavioral Economics and Paternalism, 122
YALE L.J. 1826, 1834 (2013) (justifying paternalism because of behavioral market failures base
on human error).

189. CASS R. SUNSTEIN, WHY NUDGE?: THE POLITICS OF LIBERTARIAN PATERNALISM 16-17
(2014).

190. See Daniel W. Bromley, Environmental Regulations and the Problem of Sustainability.
Moving Beyond "Market Failure, " 63 ECOLOGICAL ECON. 676, 676-77 (2007) (arguing that if
governments are going to enact environmental regulation in response to pressure "from the victims
of externalities . . . then those changes . . . must pass a benefit-cost test"). The government also
regulates industries with high barriers to entry, such as the electricity or water industries. DANIEL
F. SPULBER, REGULATION AND MARKETS 8 (1989).

191. See SUNSTEIN, supra note 189, at 16 (arguing that when behavioral market failures
happen, regulatory response may be justified).

192. See id. at 116 (imagining a world called Benthamville "in which we would want to make
some distinctions designed to maximize welfare by, for example, authorizing paternalism when the
risks of widespread private error are especially high (and the risks of government error low)").

193. Colin Camerer et al., supra note 185, at 1212.
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if the consumer does nothing.1 94 Changing the default rule would therefore
be minimally paternalistic because it merely flips the current default if the
customer does nothing.

In IoT devices, the current default terms are the privacy policies-and
the terms thereof-that manufacturers have on their websites.1 95 Under this
model, there are three outcomes for consumers who wish to purchase an IoT
device: first, the rational consumer who prefers not to engage in privacy
trading will not purchase the device; second, the rational consumer who
prefers to engage in privacy trades will purchase the device; and third, the
irrational consumer who prefers not to engage in privacy trading will
purchase the device. Changing the default rule in IoT purchases would be an
example of asymmetric paternalism because it merely eliminates the first
outcome, as the first consumer no longer has to choose between purchasing
the device or making a privacy trade. While the second outcome is slightly
impacted, such impact is minimal because if a rational consumer prefers a
privacy-trading option, then he can choose to opt in to that privacy trade by
choosing the alternative opt-in option.1 96 The harm to this rational consumer
would be the minimal transaction cost of picking the alternative option.

Furthermore, changing the default rule may be especially appropriate in
IoT purchases because the transactions are structured to prevent learning.
One prevalent criticism of paternalistic regulations is that they deprive people
of "information that might educate [them] on how to improve decision-
making."1 97 If a regulation is paternalistic, critics argue, then it will always
block true choice because people who cannot determine their true preferences
will never be able to do so, and will "simply stick with the default."1 98

Though it is important to allow consumers to determine "their true 'prefer-
ences," 9 9 it may be less important to do so in situations that do not provide
an opportunity for learning. 200 When the opportunity for consumers to
improve their decision making is low, either because the choice is infre-
quently made or because the cost of learning is high, then paternalistic action
may be merited.201 Two examples are retirement savings and choosing a

194. Id. at 1225.
195. See supra notes 78-80 and accompanying text.
196. Cf Williams, supra note 160, at 765 (arguing that "[c]hanging the default rule of divorce

would be an example of asymmetric paternalism" because "[c]ouples who are not optimistic are in
a much better position to contract out of the default rule").

197. Gregory Mitchell, Review Essay, Libertarian Paternalism is an Oxymoron, 99 Nw. U. L.
REv. 1245, 1254 (2005).

198. Id.
199. Sunstein & Thaler, supra note 179, at 1164.
200. Id. at 1170; see also Mitchell, supra note 197, at 1254 n.34 (noting that some situations,

such as retirement planning, may merit paternalistic action).
201. Jonathan Klick & Gregory Mitchell, Government Regulation of Irrationality: Moral and

Cognitive Hazards, 90 MINN. L. REv. 1620, 1646 (2006).
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spouse: by the time an employee retires and realizes that he did not save
enough for retirement or a spouse realizes that he did not pick a good partner,
it is too late for any beneficial learnings.202

At first blush, IoT purchases may seem not to fit this schema; after all,
IoT purchases tend to be smaller and more frequent decisions than choosing
a spouse. However, like with retirement savings, any harm from a privacy
trade comes far too late for any beneficial learning. Just as an employee's
working years cannot be repeated so that he saves more, once a consumer's
information is released, it cannot be recalled. The cost of learning is
extremely high and may merit the paternalistic regulatory action of changing
the default rule.

2. Limiting Sellers Through Regulatory Action.-Yet another way-and
the final way discussed in this Note-that policy makers could safeguard
consumers is by taking more paternalistic, protective regulatory action. One
such action could be "use constraint" rules that would limit how private data
could be used by third parties. 203 As Scott Peppet, who proposed such use
constraints in a recent article, explains:

[D]ata from these Internet of Things devices should not be usable by
insurers to set health, life, car, or other premiums. Nor should these
data migrate into employment decisions, credit decisions, housing
decisions, or other areas of public life. To aid the development of the
Internet of Things-and reap the potential public-health benefits these
devices can create-we should reassure the public that their health
data will not be used to draw unexpected inferences or incorporated
into economic decision making. A woman tracking her fertility should
not fear that a potential employer could access such information and
deny her employment; a senior employee monitoring his fitness
regime should not worry that his irregular heart rate or lack of exercise
will lead to demotion or termination; a potential homeowner seeking
a new mortgage should not be concerned that in order to apply for a
loan she will have to reveal her fitness data to a bank as an indicator
of character, diligence, or personality.

... Currently there is little to prevent a lender, employer, insurer,
or other economic actor from seeking or demanding access to such
information. 204

Use constraint rules would limit the ability of the aforementioned third
parties to access private information. Indeed, several states have passed simi-
lar use constraint rules to limit an employer's ability to examine an appli-

202. See Sunstein & Thaler, supra note 179, at 1170 ("[M]any of the most important decisions
(for example, buying a home or choosing a spouse) are made infrequently and typically without the
aid of impartial experts.").

203. Peppet, supra note 13, at 150-53.
204. Id. at 152-53.
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cant's credit report.205 These laws vary from state to state but generally
require that an employer either give notice or obtain consent before accessing
a credit report.206

In the IoT sphere, use constraints could limit how companies may
collect, store, and use data. Just as some states limit an employer's ability to
examine an applicant's credit report, so too could state law prohibit an
employer from examining an employee's personal data collected by an IoT
device. Such action would effectively eliminate the consumer biases dis-
cussed in Part III because it would remove any choice from the consumer-
there would be no default rule from which a consumer could opt in or opt
out; the consumer's only option would be for his data not to be used in the
prohibited manner. As a result, use constraints would eliminate any lingering
traces of bias that a less paternalistic solution, such as changing the default
rule, might leave. 207 Because there would be no choice about use, the only
decision left to the consumer would be whether or not to purchase the device.
While this solution offers large benefits to biased consumers, there are two
major problems with such a heavy-handed regulation. First, the removal of
choice is highly paternalistic; as a result, it carries inherent harm to consum-
ers. Second, use constraints may be difficult to implement and may freeze
the market.

Unlike changing the default rule, creating a broad-sweeping use
constraint that eliminated consumer choice would not be asymmetric pater-
nalism because it would cause harm to rational people. 208 If a rational con-
sumer wanted to trade his privacy for additional benefits, he would be
deprived of the option, much like how a parent deprives a child of the option
to eat candy for dinner. 209 Even advocates of asymmetric paternalism are
hesitant to endorse such broad, sweeping paternalistic action.210 Further-
more, paternalistic action here may create a "slippery slope" of moral

205. Lea Shepard, Toward a Stronger Financial History Antidiscrimination Norm, 53 B.C. L.
REV. 1695, 1697 (2012); see also ROBERT ELLIS SMITH, COMPILATION OF STATE AND FEDERAL
PRIVACY LAWS 14-21 (2013) (describing each state's laws about credit reporting and investigation).

206. SMITH, supra note 205, at 14-21. For example, Rhode Island prohibits businesses and
persons from requesting a credit report in connection with a consumer's application for employment
unless they inform the consumer the credit report might be requested, 6 R.I. GEN. LAWS 6-13.1-
21(a) (2014), and Vermont bars third-party disclosure of credit records without prior notice or
consent, respectively. VT. STAT. ANN. tit. 9 2480b (2014).

207. See supra section IV(B)(1).
208. See Camerer et al., supra note 185, at 1250 ("Asymmetric paternalism aims to help

boundedly rational people avoid making costly mistakes, while at the same time causing little or no
harm to rational people.").

209. See id. at 1211 (analogizing paternalism to parental restrictions).
210. See, e.g., Sunstein & Thaler, supra note 179, at 1199 ("So long as paternalistic interven-

tions can be easily avoided by those who seek to adopt a course of their own, the risks emphasized
by anti-paternalists are minimal.").
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hazards.21' Use constraints would prevent consumers from learning self-
correction skills, and when people expect protection against excessive
optimism, they may be less likely to develop "critical thinking skills that will
guard against . .. optimism."21 2 Use constraints are therefore a double-edged
sword: they both deny rational consumers a choice and prevent biased
consumers from learning rational behavior.

Another potential problem with use constraints is that they may freeze
the market. While companies do not release information about how much
money they have made by selling data, "the opportunity [to be had by
exploiting data] is huge."2 13 Amazon, for example, was estimated to generate
between $500 million to $1 billion in advertising revenue in 2012.214 This
advertising revenue was generated by sharing data about users, such as the
categories Amazon assigned to a user (e.g., "fashionista, gadget geek, mom
or coffee enthusiast") or items that a user has viewed on Amazon's site.2 1 5

Twitter and Facebook similarly employ users' data to generate revenue from
targeted ads.2 16 It is certainly possible that IoT manufacturers rely on the
ability to sell, exploit, or otherwise use the data generated by consumers to
increase revenue. If so, use constraints may be a disincentive for new
companies to enter the IoT market or for existing companies to create
additional products. Consequently, paternalistic use-constraint laws may be
an impractical solution in the IoT market.

V. Conclusion

The Internet of Things (IoT) is an ever-growing, largely unregulated
industry with potential for great harm. Each IoT device collects a variety of
information about a user, including his location, biorhythmic data, fitness
information, driving habits, and more. These datasets-either alone or in
tandem-provide information that is valuable to employers, insurance
companies, or other third parties, and IoT manufacturers are increasingly
capitalizing on this value by selling the data to third parties. As a result, a
consumer trades away his privacy whenever he purchases a device.

211. Douglas Glen Whitman & Mario J. Rizzo, Paternalist Slopes, 2 N.Y.U. J.L. & LIBERTY
411, 430-31 (2007).

212. Id. at 430.
213. Marcus Wohlsen, Amazon's Next Big Business is Selling You, WIRED (Oct. 16, 2012,

11:00 AM), http://www.wired.com/2012/10/amazon-next-advertising-giant/
[http://perma.cc/9MQG-4XFZ].

214. Id.
215. Id.
216. Davey Alba, Twitter Starts Selling Ads on Other Apps and Sites, WIRED (Feb. 3, 2015,

2:14 PM), http://www.wired.com/2015/02/twitter-starts-selling-ads-apps-sites/
[http://perma.cc/T4H5-5AKU].
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This Note has demonstrated that at least some of these privacy trades
are errors. Although some consumers value the benefit of the device over the
loss of privacy, and therefore make the rational decision to purchase the
device, other consumers would prefer not to lose their privacy, but never-
theless engage in privacy trades. These consumers purchase IoT devices both
because they are overly optimistic about the risk of harm and because they
are more impatient in the short run than in the long run. Furthermore, many
consumers may be unaware of the privacy trades because of the lack of in-
the-box disclosures upon purchase.

Policy makers have several regulatory options for protecting IoT
consumers. First, they could compel manufacturers to include mandatory in-
the-box disclosures that would advise consumers about the potential for
privacy loss. These disclosures would include information about how these
data are collected, where they are stored, and how they could be shared. To
counter overoptimism, the disclosures should include a vivid anecdote about
a person who had a negative privacy-loss experience while using the device.
Second, legislators could take more paternalistic regulatory action by either
changing the default rule or imposing use constraints on manufacturers.
These actions would negate or limit the behavioral biases by allowing con-
sumers to purchase the devices without sacrificing their privacy.

This Note does not present all of the possible behavioral biases affecting
IoT consumers, nor does it analyze every regulatory action that legislators
and other policy makers could implement to protect IoT purchasers. Instead,
it offers a narrow look into how already-proposed regulatory action can be
tailored to address why consumers purchase IoT devices. Perhaps with
greater disclosure and more protection, consumers will become as concerned
with privacy loss in the IoT market as they were when Superfish-an isolated
event that posed less risk to privacy than everyday IoT use-was uncovered.

-Melissa W. Bailey
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Expert Testimony and the Quest for
Reliability: The Case for a Methodology
Questionnaire*

Introduction

Over the last three decades the Supreme Court has repeatedly
considered the question of admissibility of expert testimony under Federal
Rule of Evidence 702. Because the codification of the Federal Rules was
liberal in spirit, the Court in Daubert v. Merrell Dow Pharmaceuticals, Inc.'
created a flexible, nonexclusive factor test to assess the reliability of expert
testimony. While the test did address some questions about the new
statutory standard, it raised many others and arguably left the legal
landscape more uncertain than it had been under the common law.

In Kumho Tire Co. v. Carmichael,2 the Court unequivocally announced
that the Daubert inquiry was not limited to scientific expertise; rather, the
Court determined that Daubert's teachings applied equally to both scientific
expertise and experience-based, technical fields. But the Court in Kumho
did more than merely expand the reach of the Daubert inquiry outside the
realm of conventional scientific expertise. It also explicitly broadened the
factors that could be considered by the reviewing judge. Kumho made clear
that the list of factors in Daubert was neither complete nor exclusive and
noted not only that additional factors could be considered, but also that a
court need not consider all the factors enumerated in Daubert itself. The
result: a guideline that failed-and continues to fail-to give guidance to
those who are supposed to follow it.

Due to the increased flexibility of the Daubert test along with this
expansion of its application, courts have experienced trouble applying the
Daubert formula. Lay judges with little, if any, scientific and technical
background are given complete discretion to determine what to consider
and how to consider it without any direction about what they actually
should be considering. A judge's conclusion on reliability, then, seems
highly dependent on his or her own views of what is methodologically
important-an opinion that may be no more qualified than the opinion of

* I would like to thank Professor Wendy E. Wagner for her invaluable encouragement and
guidance throughout the writing process. Thank you also to the entire staff of the Texas Law
Review-particularly Ian Petersen, David Springer, and Katherine Marcom-for all their hard
work. All remaining errors are my own.

1. 509 U.S. 579 (1993).
2. 526 U.S. 137 (1999).
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the common juror. Because there is little to support the idea that judges are
any better equipped than jurors in making such reliability determinations, it
is clear that Daubert and its progeny have not done much to help judges
assess reliability in an effective way.

In practice, Daubert has instead injected ambiguity into the reliability
inquiry. While one judge may review all four factors described in Daubert
and determine that a particular expert's testimony is sufficiently reliable,
another judge could conjure up a five-factor lens and find the exact
opposite. The potential for such inconsistent outcomes suggests that
Daubert may not be the rigorous, well-informed reliability inquiry the legal
community needs to ensure that scientific and technical evidence is afforded
its proper weight. The current formulation of this inquiry can, on the one
hand, result in admission of unreliable expertise that will unduly sway juror
decision making. On the other hand, however, the inquiry also creates the
potential that extremely probative expert testimony, which would be very
helpful to jurors, is deemed inadmissible. Greater guidance is undoubtedly
needed.

This Note proposes not an alternative to Daubert, but rather an
addition to the requirements courts place on expert testimony. Part I of this
Note explains the state of the jurisprudential stage; it describes the
development and extension of the Daubert inquiry. Part II describes the
problems stemming from the evolution of Daubert and how its application
is insufficient to ensure reliability of expert testimony. It highlights the
concerns that arise out of the current formulation of Daubert and how
seemingly conflicting conclusions on reliability can result from such an
inquiry. Part III then gives examples of how the Daubert inquiry creates
the potential for conflicting outcomes dependent only on the mind of the
presiding judge. It shows how this risk is present in the context of
traditional scientific testimony, and perhaps even more critically where
technical, or simply novel, expertise is at issue. Part IV explains why the
lack of reliability pervading expert testimony is problematic and Part V
demonstrates how other evidentiary tools fail to check the weaknesses of
the Daubert inquiry. Finally, Part VI proffers a potential solution: the
implementation of a methodology questionnaire. While this additional step
may not eradicate every issue plaguing the use of expert testimony in the
courtroom, it functions as a helpful starting point to catch what may fall
through the cracks of our present system.
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I. Background

Rule 702, the evidence rule governing expert witness testimony, 3 was
initially promulgated in 1975 as part of Congress's broader effort to codify
the Federal Rules of Evidence. 4 As enacted, Rule 702 set admissibility of
expert testimony in the following terms: "If scientific, technical, or other
specialized knowledge will assist the trier of fact to understand the evidence
or to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may testify thereto in
the form of an opinion or otherwise." 5

Before Congress adopted this wording, however, the "general
acceptance" standard elucidated in Frye v. United States6 governed the
admissibility of expert testimony.' The test adopted in Frye required expert
testimony to be based on "a well-recognized scientific principle or
discovery ... sufficiently established to have gained general acceptance in
the particular field in which it belongs."' Because the newly codified Rule
702 did not refer to general acceptance, codification sharply divided courts
as to the proper standard for admissibility.'

A. Clarifying the Rule 702 Inquiry-Daubert v. Merrell Dow
Pharmaceuticals, Inc.

The Supreme Court first addressed this growing division in Daubert v.
Merrell Dow Pharmaceuticals, Inc. According to the Court in Daubert, the
Federal Rules' failure to mention the Frye standard in combination with the
complete absence of the "general acceptance" phraseology in the drafting
history of the rule evinced congressional intent to supersede the common

3. FED. R. EvID. 702.
4. See generally H.R. 5463, 93d Cong. (1973); FRE Legislative History Overview Resource

Page, FED. EVIDENCE REV., http://federalevidence.com/legislative-history-overview [http://
perma.cc/YHB4-2BNY] (summarizing the legislative history of the Federal Rules of Evidence).

5. Federal Rules of Evidence, Pub. L. No. 93-595, Rule 702, 88 Stat. 1926, 1937 (1975).
Today, the restyled version of Rule 702 maintains a high degree of fidelity to the originally
promulgated text. The contemporary version reads:

A witness who is qualified as an expert by knowledge, skill, experience, training, or
education may testify in the form of an opinion or otherwise if:
(a) the expert's scientific, technical, or other specialized knowledge will help the trier
of fact to understand the evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the facts of the case.

FED. R. EvID. 702.
6. 293 F. 1013 (D.C. Cir. 1923).
7. Id. at 1014.
8. Id.
9. See Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 587 n.5 (1993) (citing several

instances where courts and commentators disagreed on the survival of the Frye test following the
enactment of the Federal Rules of Evidence).
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law rule. 10  While the Court described the competing rules as
"incompatible" due to the conflict between the "austere" general acceptance
standard and the "liberal thrust" of the newly promulgated rules, it did
recognize potential limits on the admissibility of expert evidence." The
Court determined that the Federal Rules established a baseline that requires
a judge to determine not only the relevance of the evidence, but also its
reliability. 12

Justice Blackmun, who delivered the opinion of the Court, elaborated
that the standard for reliability was derived from Rule 702's reference to
"scientific knowledge." 3 He clarified that "in order to qualify as scientific
knowledge, an inference or assertion must be derived by the scientific
method [and p]roposed testimony must be supported by appropriate
validation."14 To this end, Justice Blackmun elucidated the following list of
nonexclusive factors a judge could consider when faced with determining
the validity of scientific testimony: (1) testability; (2) peer review and
publication; (3) the known or potential rate of error; and (4) general
acceptance.' 5

B. The Expansion of Daubert-Kumho Tire Co. v. Carmichael

Curiously, the flexible four-factor assessment established by Justice
Blackmun has catalyzed a great deal of debate in the legal community.16
Although Daubert clarified the relationship of the common law evidence
standard to the newly codified Federal Rules, it left in its wake numerous
ambiguities to be retrospectively addressed by courts. One particular area
of ambiguity identified by scholars was the applicability-and frankly, the
relevance-of Daubert to areas outside fields deemed traditionally

10. Id. at 588.
11. Id. at 588-89.
12. Id. at 588.
13. Id. at 589-90.
14. Id. at 590 (internal quotation marks omitted).
15. Id. at 593-94.
16. See, e.g., Margaret A. Berger, The Future of Daubert, in 2 AMERICAN ASSOCIATION FOR

JUSTICE: REFERENCE MATERIALS, ANNUAL CONVENTION 1621, 1622 (2007) (illustrating the
impact of Daubert and the problems which continue to plague the inquiry); Robert J. Goodwin,
The Hidden Significance of Kumho Tire Co. v. Carmichael: A Compass for Problems of
Definition and Procedure Created by Daubert v. Merrell Dow Pharmaceuticals, Inc., 52 BAYLOR
L. REV. 603, 607 (2000) (describing the continuing lack of direction regarding judicial
gatekeeping with respect to expert testimony); Victor E. Schwartz & Cary Silverman, The
Draining of Daubert and the Recidivism of Junk Science in Federal and State Courts, 35
HOFSTRA L. REV. 217, 218-19 (2006) (exploring differences in the way courts apply the Daubert
inquiry and arguing that it fails to ensure accuracy and consistency in litigation results).
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scientific.' 7 The Supreme Court directly addressed the question of
Daubert's breadth in Kumho Tire Co. v. Carmichael.'8

In Kumho, the Court repudiated the notion that Rule 702 creates
schema to "segregate[] expertise by type while mapping certain kinds of
questions to certain kinds of experts." 9 While the Court recognized
Daubert's gatekeeping function, it emphasized that the role of the inquiry
was to "make certain that an expert, whether basing testimony upon
professional studies or personal experience, employs in the courtroom the
same level of intellectual rigor that characterizes the practice of an expert in
the relevant field."2 0 To this end, the Court highlighted that the list of
factors elucidated in Daubert was a permissive one-to be applied at the
discretion of the district judge.2 1 Since Kumho has given federal judges so
much leeway in applying the Daubert inquiry, the admissibility of expert
testimony is now difficult to predict.

II. Daubert's Uncertainty

The difficulty of Kumho's expansion and relaxation of the Daubert
inquiry is apparent both in the context of conventional hard sciences and
more experience-based expert testimony. In the latter case, however, and in
the context of novel scientific expertise, this difficulty comes to a fore. As
some scholars have recognized, the discretion with which district court
judges may choose to apply the Daubert factors in evaluating the
reliability-and the consequent admissibility-of expert testimony leaves
this area of the law a morass of uncertainty.22

17. See, e.g., Erica Beecher-Monas, Blinded By Science: How Judges Avoid the Science in
Scientific Evidence, 71 TEMP. L. REV. 55, 56 n.10 (1998) (listing cases where judges have found it
difficult to apply the Daubert standard to "technical" fields).

18. 526 U.S. 137, 141-42 (1999).
19. Id. at 151.
20. Id. at 152.
21. Id. at 153.
22. See, e.g., Daniel A. Krauss & Bruce D. Sales, The Effects of Clinical and Scientific Expert

Testimony on Juror Decision Making in Capital Sentencing, 7 PSYCH. PUB. POL'Y & L. 267, 272
(2001) (noting that some district court judges may evaluate all expert testimony with a strict eye to
the factors enumerated in Daubert, while others may, permissibly, completely ignore those
factors); Robert Robinson, Daubert v. Merrell Dow Pharmaceuticals and the Local Construction
of Reliability, 19 ALB. L.J. Sci. & TECH. 39, 64-69 (2009) (explaining how the doctrinal
ambiguity created by Daubert "contributes to fragmentation and the local construction[s] of
reliability"); A. Leah Vickers, Daubert, Critique and Interpretation: What Empirical Studies Tell
Us About the Application of Daubert, 40 U.S.F. L. REV. 109, 120 (2005) (arguing that Daubert's
"gentle recommend[ation]" about what factors to consider is "likely to produce inconsistent,
arbitrary, and unpredictable results"). See generally Cassandra H. Welch, Note, Flexible
Standards, Deferential Review: Daubert's Legacy of Confusion, 29 HARV. J.L. & PUB. POL'Y
1085 (2006) (exploring the uncertainty created by the flexibility of the Daubert standard).
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Under the Court's current approach, two diametrically opposed risks
arise. On the one hand, the flexible approach taken in Daubert creates the
potential that a district court judge applies the inquiry too stringently and
limits out relevant and helpful expert testimony. On the other hand, the
Daubert approach also creates the potential that the judge applies the
standard too leniently and admits expert testimony that will be unjustifiably
given greater weight than it is due by the jury.23 Scholars and judges have
expressed particular concern with the latter24 and this concern is partly
reflected in the very assumptions the Court made when it decided Daubert.

Some scholars argue that Daubert was, in part, a reaction to the
Court's assumption that the jury is unable to differentiate between reliable
and unreliable expert testimony without the court's assistance.25 The
solution set out in Daubert additionally relied on three subsidiary

assumptions.26 First, the Court assumed that lawyers themselves can and
will recognize when expert research is flawed.27 Second, the Court tacitly
assumed that the diligent attorney who recognized such a flaw would spend
at least some time cross-examining the expert witness as to that flaw.28

Finally, the Court assumed that jurors would then be able to "glean
information about flawed research methodology from a cross-examination

23. E.g., Krauss & Sales, supra note 22, at 273 (citing studies that describe how a jury may be
unduly swayed by a witness's credentials when evaluating an expert's credibility); see also Daniel
A. Krauss & Bruce D. Sales, The Problem of "Helpfulness" in Applying Daubert to Expert
Testimony: Child Custody Determinations in Family Law as an Exemplar, 5 PSYCH. PUB. POL'Y
& L. 78, 83 n.10 (1999) [hereinafter Krauss & Sales, The Problem of "Helpfulness "] (questioning
how a district court judge can be expected to assess admissibility of a clinical psychologist's
testimony in evaluating the future dangerousness of a criminal defendant when the error rate of his
method is 20%, 30%, or 75%).

24. See Krauss & Sales, supra note 22, at 273 (noting concerns over whether the adversary
process is capable of correcting potential juror bias in evaluating expert testimony).

25. See, e.g., Richard D. Friedman, The Death and Transfiguration of Frye, 34 JURIMETRICS
J. 133, 143-44 (1994) (arguing that Daubert may reflect a "continuing mistrust of the jury's
ability to sort out the wheat from the chaff in considering scientific evidence"); Robert J.
Goodwin, Fifty Years of Frye in Alabama: The Continuing Debate Over Adopting the Test
Established in Daubert v. Merrell Dow Pharmaceuticals, Inc., 35 CUMB. L. REv. 231, 303 (2005)
(stating that the Arizona Supreme Court characterized the Daubert decision as adopting the
assumption that "trial judges as a group will be more able than jurors to tell good science from
junk, true scientists from charlatans, truthful experts from liars, and venal from objective
experts"); Margaret Bull Kovera et al., Assessment of the Commonsense Psychology Underlying
Daubert: Legal Decision Makers' Abilities to Evaluate Expert Evidence in Hostile Work
Environment Cases, 8 PSYCHOL. PUB. POL'Y & L. 180, 184 (2002) (observing that the Supreme
Court "appears to assume that jurors are unable to differentiate between valid and flawed research
without assistance").

26. Kovera et al., supra note 25, at 184.
27. Id.
28. Id.
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and apply this information when rendering decisions."2 Even more
importantly, however, the Daubert decision relies on an understanding that
even if jurors are not well positioned alone to assess expert reliability,
judges are.:

III. The Difficulty of Judicial Gatekeeping Under Daubert

Although Daubert assumes that judges are competent in determining
the reliability of expert testimony, little-if any-evidence actually
supports this contention.31 In fact, if anything, inquiries into this subject
have concluded that, in spite of judges' extensive experience with assessing
reliability of expert testimony, judges may be no better than laypeople in
identifying flawed or questionable expert methodologies.32 Just like jurors,
who frequently rely on an expert's credentials in place of a searching
assessment of methodological soundness, 33 studies have revealed that
judges do the same.34 In fact, there seems to be a lack of support for the
argument that judges actually do critically evaluate an expert's
methodology or techniques in assessing reliability.35 Rather, studies have
found that judges, like jurors, tend to give undue weight to factors
disconnected from methodological reliability. 36

While such decision making may not on its face appear inappropriate
or worrisome, there are risks in allowing factors that do not directly
question an expert's methodology or research to govern the reliability
inquiry. Even where the judge does not rely on factors that bear little
relation to methodological soundness, the Daubert inquiry's lack of
guidance on exactly how a judge should evaluate reliability can itself result
in confusion. This is important not only because the legal community

29. Id.
30. Id. at 185.

31. See id. at 185-87 (surveying studies examining the aptitude of judges and laypersons in
assessing reliability of expert testimony).

32. Id.
33. See Krauss & Sales, supra note 22, at 273-74.
34. See, e.g., Anthony Champagne et al., Expert Witnesses in the Courts: An Empirical

Examination, 75 JUDICATURE 5, 9 (1992) (finding that the top two factors judges considered when
assessing an expert's reliability were experience in the field and educational credentials).

35. See id. at 8-10 (identifying a host of factors disconnected from scientific methodology
that are considered by judges in making credibility and reliability determinations regarding
experts); cf Sarah Brew, Where the Rubber Hits the Road: Steering the Trial Court Through a
Post-Kumho Tire Evaluation of Expert Testimony, 27 WM. MITCHELL L. REV. 467, 481-82
(2000) (identifying cases where the courts have determined that expert testimony lacked
"intellectual rigor" merely because it was prepared solely in the context of litigation, without
seriously assessing the validity of its methodology).

36. See, e.g., Champagne et al., supra note 34, at 8-10 (noting that, in response to an open-
ended question on the reliability assessment, judges reported having considered factors including
credentials, "demeanor or testimonial ability of the witness," and even "the judge's opinion of the
lawyer using the experts").
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should strive toward certainty and predictability of legal standards, but also
because expertise-even expertise that would not be considered
conventionally scientific-may bear a high degree of relevance to a
particular dispute and may ultimately be helpful in assisting the jury in
coming to the correct outcome. The following two subparts concretely
illustrate how the Daubert inquiry fails to give judges direction about how
they should assess reliability of expert testimony.

A. Daubert's Failure to Guide Judges in the Conventionally Scientific

Context-Clinical Psychology and Child Custody

Even in the case of conventional scientific testimony-expressly
contemplated by the Court in Daubert-judges lack guidance and can reach
contradictory outcomes when presented with the same testimony simply
depending on what factors they consider and how they weigh those factors.
One example of this arises in the context of expert testimony presented in
child custody cases. 37 In child custody cases, the court is charged with
assessing what is in the best interest of the child. 38 In making this
determination, courts have frequently looked to the testimony of clinical
psychologists regarding research on the postdivorce adjustment of
children. 39 Daniel A. Krauss and Bruce D. Sales, however, have explained
the difficulty with relying on such expert testimony.40 On the one hand,
Krauss and Sales note that while broad-strokes evidence showing the
benefits of joint legal custody arrangements may be relevant to determining
what is in the best interest of the child, it is not necessarily reliable and
hence, under Daubert, should be excluded from consideration.41 On the
other hand, some more targeted studies demonstrating that joint legal
custody arrangements have a negative effect on children's postdivorce
outcomes when the parents are conflict prone are both relevant to the best-
interest inquiry and are reliable, and would likely be admitted under
Daubert.42

The fact that expert testimony based on clinical psychology studies
could give rise to two different outcomes under Daubert-i.e., that one set
of studies is found to be methodologically flawed and inadmissible, while

37. Krauss & Sales, The Problem of "Helpfulness, " supra note 23, at 92-94.
38. Id. at 88-89.
39. See id. at 90-92 (discussing the difficulties Daubert creates for such reliance).
40. See generally id. (illustrating how in certain situations such research may be reliable but

not relevant, or relevant but not reliable).
41. See id. at 91 (noting that more recent studies regarding the effects of joint legal custody

arrangements did not support previous research demonstrating the benefits of joint custody, and
highlighting how previous research was less reliable because it focused on a sample of highly
educated, high socioeconomic-status individuals).

42. See id. at 91-92 (describing how studies supporting this conclusion are more
methodologically sound because they examined large samples with variable population groups).
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the other is more reliable and should consequently be deemed admissible-
makes Daubert's ambiguous reliability assessment particularly troubling.
Krauss and Sales note that when the considerations in Daubert are applied
to the child custody case, it becomes apparent that the assessment "is
wholly dependent on which reliability concerns are applied by the judge,
how they are weighted by the judge, and how strictly the judge adjudicates
the fit of the evidence to the legal question." 43 In the case of studies
documenting joint custody in high-conflict situations, for example, Krauss
and Sales show that two different judges could come to polar opposite
outcomes on admissibility. A judge could focus on the fact that such
studies focus on multiple different population samples and have yielded the
same results, and that numerous research groups reaching such findings
have published their results in peer-reviewed journals. 44 Based merely on
these considerations, that judge could determine that expert testimony
regarding joint custody in high-conflict situations is reliable and
consequently admissible under Daubert.45

A judge applying the test more strictly, however, could find the
opposite. If a judge were committed to conducting a more searching
inquiry, he or she could focus on the lack of empirical evidence regarding
four different concerns about expert testimony on the benefits of joint
custody in the high-conflict situation:

The ability of mental health professionals to (a) assess in specific
cases the level of conflict between two parents, (b) assess in specific
cases how "caught in the middle" between their parents a child or
children feel, (c) predict accurately in specific cases which children
would be better served by custody arrangement other than joint
custody, and (d) predict accurately in specific cases which alternative
of several custody arrangements would maximize a child's or
children's best interest . . .. 46
Because no empirical research had been done to evaluate these issues

at the time Krauss and Sales wrote their article, a judge considering such
testimony could nevertheless find it inadmissible even when considering the
exact same Daubert factors described above-testability and peer review-
that would have, in the other circumstance, yielded a result of reliability and
admissibility.47 Since the expert's testimony in such a case is clearly
relevant, is it really prudent to rely on the whims of the district judge in
determining whether the evidence should be admitted? What happens when
expert testimony is excluded in spite of its reliability because the judge

43. Id. at 92.
44. Id.
45. Id.
46. Id. at 93.
47. Id.
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fears the jury will give the evidence undue weight? Or, on the other side of
the coin, how does a court ensure that more technical expert testimony that
is allowed in is appropriately scrutinized by the jury? In the latter
circumstance, can the court be certain that the jury will not be misled
simply because the parties have an opportunity to cross-examine one
another's experts?

B. Daubert's Failure to Guide Judges in the Context of Technical
Expertise-Judge Pollak and Fingerprint Evidence

Contrary to what may be perceived from the previous discussion,
however, this problem is not merely the stuff of law reviews nor is it
cabined to "new" technological evidence. One federal judge's experience
with using the Daubert inquiry to evaluate the reliability of fingerprint
evidence is particularly illustrative. In his first evaluation of the reliability
of expert fingerprint testimony in United States v. Llera Plaza,48 Judge
Pollak carefully examined the reliability of fingerprinting techniques using
the Daubert factors.49 Although Judge Pollak recognized that other courts
had repeatedly found fingerprint testimony reliable and even took judicial
notice of the uniqueness and permanence of fingerprints,50 he limited the
admissibility of this testimony to presentation of "similarities and
differences between a particular latent print and a particular rolled print
alleged ... to be attributable to the same persons."5 1 In other words, while
Judge Pollak allowed a presentation of the bare "data" obtained from the
fingerprint analysis, he did not permit the expert to express an opinion
about whether a latent and a rolled print "match."52

In reaching this conclusion, Judge Pollak took an incisive look at the
factors enumerated in Daubert.5 ' First, he determined that fingerprinting
analysis lacks "objectivity[,] uniformity[,] and systemization"-
characteristics critical to testability.5 4 Second, Judge Pollak analyzed
fingerprinting under the peer review and publication factor.55 Although the
judge noted that fingerprinting experts frequently corroborated one
another's findings, he found that the subjective nature of the conclusion
drawn by an expert in this field inherently undermined the import of that
review (and certainly constituted less than the peer review contemplated in

48. United States v. Llera Plaza, 179 F. Supp. 2d 492, 2002 WL 27305 (E.D. Pa.)
(depublished), vacated and superseded by 188 F. Supp. 2d 549 (E.D. Pa. 2002).

49. Plaza, 2002 WL 27305, at *9-18.
50. Id. at *6-7. These qualities potentially increase the likelihood that fingerprint evidence

can serve to accurately identify individuals. Id. at *2.
51. Id. at *19.
52. Id.
53. Id. at *8-18.
54. Id. at*12.
55. Id.
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Daubert).56 Third, Judge Pollak found that subjectivity pervades fingerprint
identification and that the analysis fails to employ any sort of controlling
standards that could increase reliability.57 Finally, Judge Pollak determined
that fingerprint analysis was generally accepted by the fingerprinting
community and, more broadly, by the legal community and hence met the
general acceptance factor.58 Because fingerprint analysis failed to meet the
first three Daubert factors, however, Judge Pollak determined that its
reliability was at least somewhat questionable. 59 Consequently, he found it
prudent to admit the objective portions of the analysis and limit out the
subjective conclusions drawn from the data.60

Just over two months after making this finding, Judge Pollak granted
the government's motion for reconsideration of his prior ruling.6 ' While the
judge once again found that fingerprint evidence was not testable-at least
not in the Daubert sense-he reached different conclusions regarding the
other factors. 62  First, Judge Pollak found that general acceptance of
fingerprint identification analysis should not be discounted merely because
those specializing in the field have "technical" rather than "scientific"
expertise. 63 On a similar note, he determined that publication in "forensic
journals" as opposed to "scientific" ones did not "militate against the utility
of the identification procedures employed by fingerprint specialists." 64 In
reexamining the rate of error attributable to fingerprint analysis, Judge
Pollak this time focused his inquiry away from the subjective nature of the
analysis. Instead, Judge Pollak noted the seeming absence of any evidence
of erroneous identifications based on fingerprint evidence.65 Moreover, the
judge now found that the training endured by aspiring fingerprint examiners
was clear and controlled the quality of fingerprint analysis. 66 Ultimately,
while Judge Pollak still qualified his opinion by noting that differing
circumstances should inform a trial judge's exercise of discretion on a case-
by-case basis, he found that the "subjective ingredients of opinion
testimony presented by a competent fingerprint examiner" appeared more

56. Id. at *12-13.
57. Id. at *17.

58. Id. at *17-18.
59. Id. at *18.
60. Id.
61. United States v. Llera Plaza, 188 F. Supp. 2d 549, 553 (E.D. Pa. 2002).
62. Id. at 563-74.
63. Id. at 563-64.
64. Id. at 563.
65. Id. at 565-66.
66. Id. at 566.
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restricted than other types of expert testimony deemed admissible by
courts.67 Through this analysis, Judge Pollak found the same fingerprint
testimony that he had previously restricted based on a stringent application
of Daubert fully admissible and reliable. 68

The very fact that a single district judge changed his opinion regarding
the reliability of the same expert testimony in the span of a few months
demonstrates the lack of guidance provided by the Daubert inquiry. If that
single judge reached two distinct conclusions about the same evidence by
merely applying the Daubert factors with varied degrees of stringency, it
becomes apparent that Daubert's guidance regarding what to consider
actually provides no guidance at all; rather, the Daubert inquiry has left the
determination of reliability to the whims of the district judge. This is
troubling due to the lack of evidence showing that district judges are well

equipped to evaluate the reliability of an expert's testimony without
external guidance. Without added safeguards, it remains unclear that the
legal system will be shielded from the very real dangers that can arise when
reliability is not properly scrutinized.

IV. The Impact of Improperly Screening for Reliability

One difficulty that certainly arises in this context is the risk that the
judge who decides the reliability question without sufficient care will be
exposing the jury to evidence that could unjustifiably prejudice its
determination on a critical issue in the case. 69 Because a district court's
determination on the reliability of expert testimony using the Daubert
inquiry is reviewed for an abuse of discretion 70-allowing reversal only
where the trial court's finding was "clearly erroneous"-care should be
taken in applying this test. There is little assurance in the case of expert
testimony that even an imprudent determination by the district judge will be

67. Id. at 570-71.
68. Id. at 575-76.
69. Champagne et al., supra note 34, at 8 (finding that 65% of jurors believed expert

testimony was critical to the outcome of a case and showing that jurors' evaluations of expert
reliability and believability turned on several factors, including: (1) their ability to describe
concepts in a nontechnical fashion; (2) the willingness of the expert to reach firm conclusions;
(3) educational credentials; (4) reputation; (5) a pleasant personality; and (6) attractive physical
appearance); see also James M. Doyle, Applying Lawyers' Expertise to Scientific Experts: Some
Thoughts About Trial Court Analysis of the Prejudicial Effects of Admitting and Excluding Expert
Scientific Testimony, 25 WM. & MARY L. REV. 619, 636 (1984) (describing how courts worry that
jurors will give expert testimony undue weight because it may be accompanied by an "aura of
special reliability and trustworthiness"); David L. Faigman, Admissibility Regimes: The "Opinion
Rule" and Other Oddities and Exceptions to Scientific Evidence, the Scientific Revolution, and
Common Sense, 36 Sw. U. L. REV. 699, 712-14 (2008) (examining a California Supreme Court
opinion arguing that jurors who are typically capable of injecting a healthy skepticism into their
assessments of credibility fail to do so when expert testimony is involved).

70. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 142 (1999) (citing Gen. Elec. Co. v. Joiner,
522 U.S. 136, 143 (1997)).
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caught on appeal, let alone that it will be corrected. But why does this
matter? The answers to some of the questions asked in the previous Part
highlight the problems that may arise from an improper determination of
reliability in the context of expert testimony.

One area where such concerns have been aired is in the context of
using neuroscience evidence in the course of a jury trial." One student
scholar, E. Spencer Compton, has highlighted three problem areas that arise
in presenting expert testimony to a jury. 72 First, jurors may fail to recognize
the limits to scientific or technical expert testimony.73 Second, the way that
expert evidence is presented to the jury may affect how that evidence is
weighed. 74 Third and finally, there exists a possibility of misleading the
jury given an expert's failure-or even the attorney's failure-to draw out

71. See generally Justin Amirian, Weighing the Admissibility offMRI Technology Under FRE
403: For the Law, fMRI Changes Everything-And Nothing, 41 FORDHAM URB. L.J. 715 (2013)
(discussing the probative value and admissibility of fMRI lie-detector tests); Henry T. Greely &
Judy Illes, Neuroscience-Based Lie Detection: The Urgent Need for Regulation, 33 AM. J.L. &
MED. 377 (2007) (arguing that government regulation is needed to maximize the benefit and
reduce the potential harm of neuroscience-based lie detection); Sally Terry Green, The
Admissibility of Expert Witness Testimony Based on Adolescent Brain Imaging Technology in the
Prosecution of Juveniles: How Fairness and Neuroscience Overcome the Evidentiary Obstacles to
Allow for Application of a Modified Common Law Infancy Defense, N.C. J.L. & TECH., Fall 2010,
at 1 (arguing that neuroimaging should be used to evaluate a juvenile's criminal culpability);
E. Spencer Compton, Note, Not Guilty by Reason of Neuroimaging: The Need for Cautionary Jury
Instructions for Neuroscience Evidence in Criminal Trials, 12 VAND. J. ENT. & TECH. L. 333
(2010) (discussing the risks that neuroscience evidence be given undue weight by a jury).

72. Compton, supra note 71, at 343-47. While Compton discusses these areas with respect to
neuroscience, it is easy to see how these same concerns would apply to testimony presented by
anyone termed an "expert" in a particular scientific or technical field in which jurors and lawyers
would have little or no background. For instance, consider the recent scandal involving the
Federal Bureau of Investigation's use of hair analysis. See Spencer S. Hsu, FBI Admits Flaws in
Hair Analysis Over Decades, WASH. POST (Apr. 18, 2015), http://www.washingtonpost.com/
local/crime/fbi-overstated-forensic-hair-matches-in-nearly-all-criminal-trials-for-decades/
2015/04/18/39c8d8c6-e515-11e4-b510-962fcfabc310_story.html [http://perma.cc/5NZB-E4UA]
("The Justice Department and FBI have formally acknowledged that nearly every examiner in an
elite FBI forensic unit gave flawed testimony in almost all trials in which they offered evidence
against criminal defendants over more than a two-decade period before 2000."). The Justice
Department and the FBI's formal acknowledgment regarding this debacle describing the "flaws"
in their hair analysis techniques included recognition that many of the FBI examiners had
overstated their results. Id. While the Washington Post article mentioned here does not focus on
Daubert, it is evident that a more searching inquiry into the methodology followed by the FBI's
experts could have provided a check on the weight afforded to that expert testimony by
demystifying just how "certain" the FBI's hair analysis techniques were.

73. See Compton, supra note 71, at 343-44 (noting that jurors may fail to recognize that
neuroimaging cannot fully explain brain functioning on an individual basis).

74. See id. at 345-46 (describing the captivating effect of brain scans, which may cause juries
to overestimate their value).
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where rote data collection stops and the subjective interpretation of that data
begins. 75 Together, these concerns could result in the improper use of
expert testimony by jurors if additional safeguards are not put in place. 76

Perhaps, instead of putting judges in the position where they are
charged with the ever-important gatekeeping role at the front end, we
should allow them to be more lenient with admissibility initially and
provide additional checks on the back end to ensure that expert testimony is
sufficiently scrutinized. Since it remains unclear that judges are better
positioned to evaluate expert reliability than jurors7 7 and the reliability
determination hinges on how a judge evaluates an expert's methodology,78

an additional safeguard ensuring that the appropriate factors regarding
methodology are considered would be a desirable one. In fact, providing a
check while still allowing particular expert testimony to be considered may
be especially important in light of ongoing advances in technology that
could ultimately hold the key to greater justice in the courtroom.79

V. Why Current Methods of Regulating Evidence Fail to Check Problems
with Assessing Reliability of Technical Evidence

While Daubert and its extension in Kumho undoubtedly provide a
useful check on the range of expert testimony permitted in the courtroom,
the guidelines promoted by the Supreme Court in these opinions do not give
judges a clear guideline for assessing reliability. Instead of relying on the
role of the judge as the gatekeeper, I argue that courts should err on the side
of flexibility in adopting the Daubert/Kumho inquiry, and that a
methodology questionnaire should be adopted to ensure that both judges
and juries consider relevant factors regarding an expert's methodology in
assessing the reliability of that testimony. Before enumerating the exact

75. See id. at 346-47 (noting that a testifying psychiatrist may not thoroughly understand the
limits of using neuroimaging technology for diagnosis and warning that a "skillful attorney" could
mislead such an expert into inadvertently overstating their diagnostic potential).

76. This conclusion is not unfounded. See, e.g., Hsu, supra note 72 ("[P]attern-based forensic
techniques ... have contributed to wrongful convictions in more than one-quarter of 329 DNA-
exoneration cases since 1989.").

77. See supra Part III.
78. See supra subpart III(A). In the context of the child custody case, the conflict between a

hypothetical judge's decisions on reliability and admissibility of the evidence is essentially a
methodological one. While the judge applying Daubert in a more relaxed manner looks to the
advantages of the employed methodology, the judge who takes a more scrutinizing view focuses
on areas not addressed by the expert's approach.

79. E.g., Compton, supra note 71, at 339-43 (arguing for the potential benefits of using
neuroimaging in criminal trials to more accurately determine things like mens rea and insanity);
see also DAVID L. FAIGMAN ET AL., 1 MODERN SCIENTIFIC EVIDENCE: THE LAW AND SCIENCE

OF EXPERT TESTIMONY 1-1.0 (2002) ("The problem of defining standards for admitting
scientific expert testimony is one with a venerable history and, in all likelihood, an enduring
future .... Science and technology will only grow in importance in the twenty-first century."
(footnote omitted)).
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elements that should make up such a questionnaire, I will examine the
inadequacy of current tools, which some scholars have argued should be
used to check the potentially misleading effects of expert testimony.

A. Establishing a Foundation

One currently established practice that bears a good deal of similarity
to the proposal I put forth in this Note is the judicial custom of establishing
a foundation. Expert testimony must first be deemed admissible by the
judge before it is even considered for reliability under the Daubert

inquiry.80 In laying a foundation for the evidence, the attorney seeking
admission of the testimony at issue is required to show that the witness is
reliable.81 To this end, the attorney proffering the witness has latitude to
ask a variety of questions in an effort to convince the court that the witness
is reliable as an expert in his or her particular field.82 The hearing at which
this qualification determination is made-which can be either in front of or
without the jury, at the discretion of the court-also provides the party
opposing admission of the testimony an opportunity to cross-examine the
expert to show that he or she is not a reliable source. 83

This process, however, is not a uniform one. Rather, attorneys have
broad latitude in determining what questions to ask the expert, and judges
have considerable discretion to make the determination of reliability solely
at the foundational stage, or later after the expert is asked questions specific
to the testimony being presented at trial. 84 Because judges need not require
that attorneys ask particular questions of an expert, there remains no
assurance that laying a foundation alone can guarantee reliability or even
that it can guarantee that a judge is considering the "correct" factors
antecedent to allowing the testimony to come before the jury or deeming it
inadmissible. Consequently, in order for this practice to function in a way
that adequately accounts for different factors that should be considered in

80. See generally CHARLES ALAN WRIGHT & VICTOR JAMES GOLD, 29 FEDERAL PRACTICE
AND PROCEDURE 6265 (1997) (explaining issues concerning expert witness qualification).

81. Id.
82. Id.
83. Id.

84. See id. ("Rule 702 does not require that courts employ any specific procedure for
receiving evidence concerning expert qualifications."); BERNARD TAYLOR ET AL., AM. BAR
ASS'N, EXPERT WITNESSES 22-23 (2013), http://www.americanbar.org/content/dam/aba/
administrative/litigation/materials/sac2013/sac_2013/52_%20best_practicesfor-workingevents.
authcheckdam.pdf [http://perma.cc/SG99-HHFN] (listing the types of questions that must be
asked and evidence that should be elucidated from a witness to lay a foundation for their
testimony); Deborah D. Kuchler, An In-Depth Look at Direct Examination of Expert Witnesses, 60
FDCC Q. 151, 158-62 (2010) (providing a framework of questions and topics an attorney should
cover in laying a foundation).
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assessing reliability of an expert's testimony and the methodology
underlying that testimony, it would be helpful to provide judges, attorneys,
and juries with greater guidance up front regarding how an expert reached a
particular conclusion.

B. Jury Instructions

E. Spencer Compton argues that the problems I have identified
regarding the reliability of expert testimony could be cured, at least in part,
through jury instructions.8 5 Compton begins his description of a potential
solution by contending that-at least in the context of neuroscience-expert
testimony may be highly probative. 86 As a result, he concludes that there
are negatives to strictly limiting such testimony.87 Instead of using Daubert
to completely bar admission of such testimony, Compton urges that courts
adopt a new set of pattern jury instructions to account for and alleviate
many of the concerns regarding the reliability and soundness of expert
testimony. 8 Compton further notes that although pattern jury instructions
regarding expert testimony do currently exist, they are lacking.89

Although contemporary jury instructions regarding expert testimony
sensitize the jury to the fact that they should treat an expert's statement in
court in the same way that they would evaluate any other testimony, 9) they
fail to specifically raise the particular potential for bias and undue influence
that arises when someone is termed an "expert" and the jury is confronted
with complicated technical or scientific evidence. 9 1 Compton argues that a
new set of instructions could resolve this weakness with the current system.
He advocates that juries considering neuroscience evidence be confronted
with specific instructions outlining the potential limits of such evidence. 92

85. See Compton, supra note 71, at 347 (advocating for new jury instructions based on seven
factors that focus juries on determining the weight and sufficiency of expert testimony).

86. Id. at 346-47. I would argue that Compton's reasoning-that new, more technical fields
of expertise are informative, but also present many areas for mistake applies well tc expert
testimony generally, and particularly to those fields to which the Daubert inquiry was expanded in
Kumho.

87. Id.
88. See id. at 347 ("Factors to be considered by the jury in determining the relative weight and

sufficiency of expert testimony include: (1) ability and character of the witness, (2) witness's
actions on the witness stand, (3) weight and process of reasoning by which the expert has
supported her opinions, (4) possible bias in favor of side for whom witness is testifying,
(5) whether the witness is being paid, (6) relative opportunities for study or observation of the
subject at issue, and (7) any other matters that serve to illuminate the witness's statements.").

89. Id. at 347-48.
90. Id.
91. See id. (finding that calling a witness an "expert" may create an aura of infallibility around

that individual's testimony (citing Jennifer Kulynych, Note, Psychiatric Neuroimaging Evidence:
A High-Tech Crystal Ball, 49 STAN. L. REv. 1249, 1269 (1997))).

92. See id. at 351-52 (proposing a sample jury instruction that describes the -xpert's
determination as one that is partially based on the individual's educated opinion, cautioning that
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While such instructions would undoubtedly help highlight the limits of
expert testimony, they may not be enough. Even Compton recognizes that
the instructions he promotes are general and do not "give detailed
information about the science." 93 Although a more detailed enumeration of
the particular science involved may not be necessary in all instances,
consider the potential differences in reliability even between two very
closely related studies. 94 For example, while one clinical psychology study
based on a smaller sample size and less diverse population may yield a
particular result, a very similar study in the same field but using a more
diverse and expansive sample may show the opposite. Would it make
sense, then, for a jury to be charged with the same pattern jury instruction
for both since they are in the same general field of expertise?

Compton does recognize that judges may have to amend instructions at
times in order to account for circumstances like those described in the
previous paragraph.95 But, once again, this may not be the best way to
guard against reliability problems in the context of complex scientific or
technical matters in which judges themselves lack experience. 96 Without a
comprehensive list of factors to consider regarding the methodology used
by an expert, judges are unlikely to have much of a concrete idea about how
they should instruct the jury. A judge in this position-just as the one
complying with less lenient rules on jury instructions and using Daubert as
the primary means of checking expert testimony-may not be able to
discern what is truly important in assessing the reliability of an expert's
conclusions.

jurors scrutinize such evidence given its limitations and emphasizing jurors' freedom to accept or
reject the testimony in whole or in part).

93. Id. at 353.
94. See, e.g., supra notes 37-48 and accompanying text.
95. Compton, supra note 71, at 353 ("In some jurisdictions, the judge may be able to give

even more explicit instructions regarding the neuroscience as a definitive explanation for human
behavior and the problem of image captivation. As discussed above, it would be ideal for
reviewing courts to allow more latitude for trial courts in instructing jurors on neuroscience or
other forms of complex scientific evidence.").

96. See supra notes 35-37 and accompanying text.
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C. Federal Rule of Evidence 403

Some argue that limiting the undue effect of expert testimony is as
simple as using a tool already prominent in the law of evidence-Federal
Rule 403.97 These scholars argue that Rule 403 could serve as one of the
"most important tools . .. for managing scientific evidence." 98 Because
Rule 403 allows courts to limit out probative evidence if it is likely to result
in unfair prejudice,99 it seems almost perfectly suited to address some cf the
very concerns expressed by the Court in Daubert. 100 Apparently, following
the Daubert decision other courts have also recognized the utility of the
Rule 403 inquiry.101

But there is a problem with using Rule 403 to check for potential
misuse of expert testimony: its discretionary application. Because Rule 403
ultimately relies-much like the application of Daubert-on a judge's
exercise of discretion in determining whether the prejudicial potential of an
expert's testimony outweighs its probative value, it fails to avoid Daubert's
pitfalls. 0 2 The Rule 403 approach still banks on the district court judge
properly assessing the probative value of the evidence. The judge must
essentially elucidate exactly how much a particular expert's testimony can
tell the jury about a particular element of the case-something that seems
incredibly difficult if the judge is not sensitized to the potential weaknesses
in the methodology underlying an expert's conclusions. This approach also
relies on the judge being able to determine whether the expert testimony is
unfairly prejudicial. In the latter case, there is no assurance that the judge

97. FAIGMAN ET AL., supra note 79, 1-3.8; see also Harvey Brown, Eight Gates for Expert
Witnesses, 36 HOUs. L. REV. 743, 880-81 (1999) (describing how Rule 403 allows judges to
protect against the potentially misleading effects of expert testimony); Leslie A. Lunney,
Protecting Juries from Themselves: Restricting the Admission of Expert Testimony in Toxic Tort
Cases, 48 SMU L. REV. 103, 169-85 (1994) (using the example of toxic torts to argue that the
"structured balancing test" of Rule 403 could be an appropriate vehicle for "determining the
admissibility of questionable scientific evidence").

98. David L. Faigman, Admissibility of Neuroscientific Expert Testimony, in A PRIMER ON

CRIMINAL LAW AND NEUROSCIENCE 89, 108-09 (Stephen J. Morse & Adina L. Roskies eds.,
2013).

99. See FED. R. EVID. 403 ("The court may exclude relevant evidence if its probative value is
substantially outweighed by a danger of one or more of the following: unfair prejudice, confusing
the issues, misleading the jury, undue delay, wasting time, or needlessly presenting cumulative
evidence.").

100. In fact, Judge Weinstein specifically addressed the utility of Rule 403 in this context.
See Daubert v. Merrell Dow Pharm. Inc., 509 U.S. 579, 595 (1993) (describing how Rule 403 can
give judges a greater ability to control potentially prejudicial or misleading expert testimony).

101. See, e.g., United States v. Posado, 57 F.3d 428, 436 (5th Cir. 1995) (remanding for the
trial court to determine the admissibility of polygraph evidence based on consideration of Daubert
and Rule 403); United States v. Nektalov, No. S203CR.828, 2004 WL 1469487, at *6 (S.D.N.Y.
June 30, 2004).

102. See supra Part II.
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will be sensitized to all the ways that jury members may be unreasonably
convinced by an expert's testimony or whether jury members will give
unprecedented weight to a factor like academic credentials over something
more directly tied to the expert's methods and basis for the testimony.

VI. A Potential Solution-The Methodology Questionnaire

The discussion above makes at least one thing clear-the reliability
inquiry is a difficult one. Although judges have been provided a gamut of
tools and tests to assess the reliability of expert testimony, it remains
unclear that individual judges should be acting as gatekeepers for such
evidence. Perhaps, instead, the credibility and reliability determination
should-at least more often than not-be left to the province of the jury. 03

In order for this hope to become reality, however, the legal community
would need to accomplish two goals: First, given the present role of judges
as gatekeepers, the legal community would need to find a way to make
those judges more comfortable with the prospect of leaving the expert-
reliability determination in the hands of the jury. Second, and perhaps even
more importantly, the legal community would need to give the jury
sufficient information to determine whether a particular expert's
methodology is sound, and consequently, whether that expert's conclusions
are reliable.

I propose one way to accomplish these goals: a methodology
questionnaire. The questionnaire would basically function as a disclosure
requirement whenever a party seeks to introduce expert testimony. Before
trial, attorneys and their respective experts would be required to fill out a
methodology questionnaire prompting them to fully elucidate the basis of
the expert's knowledge and expertise-e.g., their prior experience in the
field, their credentials, the similarity of their prior work to the work they
have done for the particular trial, etc.-and to flesh out the expert's
methods-e.g., how they conducted their work, when and how the expert's
discretion factored into their method, etc. This questionnaire could then be
used at various times in trial to assist both judge and jury in assessing the
reliability of an expert.

A. The Methodology Questionnaire in Practice

The methodology questionnaire I propose in this Note would be used
during every stage of trial and would be at the disposal of both parties and
the judge. Before trial, both the judge and the parties could use the
questionnaire to guide their decisions and arguments, respectively,
regarding admissibility of expert evidence. The questionnaire would
ideally focus both the judge and the parties on the most important factor in

103. After all, credibility assessment is one of the jury's primary functions.
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determining reliability: the expert's methodology. In effect, this would help
ensure that factors such as credentials would not be used as a proxy for a
rigorous reliability inquiry. Similarly, during trial the questionnaire could
once again serve as a guide to the parties when laying a foundation for a
particular expert's testimony or in examining or cross-examining an expert
witness. In turn, this would draw the jury's attention-and skepticism-to
the question of methodology. Finally, after trial the jury would be given
access to all relevant methodology questionnaires so that the jurors would
have all methodologically relevant evidence before them when making their
ultimate determinations about which expert's testimony to credit as the
most reliable and credible. Rather than disrupting the established system
currently in place for assessing reliability of expert testimony, the
methodology questionnaire would act as a supplement to the tools currently
available to the legal community.

B. The Benefits of a Methodology Questionnaire

There are three primary ways that the methodology questionnaire
would help supplement current reliability-determination tools. First, the
questionnaire would be submitted to the judge and could serve as an aid in
the judge's application of the Daubert inquiry, the application and
utilization of Rule 403, and even in crafting jury instructions that caution
jurors on the potential bias that can arise in the context of such testimony.105

To start, the methodology questionnaire would standardize the information
judges are given regarding an expert's methodology and could potentially
result in greater uniformity regarding how judges use the discretionary tools
they currently have at their disposal. Judges would have a clearer picture of
exactly where the expert made discretionary choices in crafting a
methodology.

Consider, for example, Judge Pollak's determination that "the
subjective ingredients of opinion testimony presented by a competent
fingerprint examiner" were more restricted than other types of admissible
expert testimony in his reconsideration of the Llera Plaza case."' While it
remains uncertain, there seems to be a greater likelihood that Judge Pollak
would have come to the above conclusion in his first consideration of the
fingerprint evidence had something-the attorney's argument, examination
or cross-examination, briefing, or perhaps a methodology questionnaire-

104. I use "relevant" here to denote that the jury would be given access to a methodology
questionnaire for each expert witness who had testified during trial.

105. This last point would only be effected if, as Compton argues, judges were given greater
discretion to craft jury instructions regarding expert testimony. See Compton, supra not, 71, at
351 (asserting that reviewing courts should give trial judges broader discretion to provide
cautionary jury instructions).

106. United States v. Llera Plaza, 188 F. Supp. 2d 549, 570-71 (E.D. Pa. 2002).
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initially focused his attention on the fingerprint expert's methodology and
the areas into which subjectivity had been injected. The questionnaire,
while keeping with the flexible approach enunciated in Daubert and
elaborated upon in Kumho, would thus merely give judges more
information on which to base their reliability decisions and would, at least
in some cases, give them greater confidence that a jury could hear the
evidence without being unduly swayed.

Second, the questionnaire could guide attorneys in planning their
questions when laying a foundation for expert testimony. Because the
attorney and the expert witness would have to go through the questionnaire
answering questions regarding the expert's knowledge, research, and the
underlying methodology of that research, the questionnaire would sensitize
the attorney to indicia of reliability that could help the judge, and ultimately
the jury, make the best decision in any given case.

Third, as an added check, the methodology questionnaire would also
be submitted to the jury as a part of the jury charge. This would ensure that
any details left out, perhaps unwisely, by the district judge could be
considered by the jury and would, in an ideal application, make certain that
jury members continue their much touted practice of taking a skeptical,
penetrating view of the evidence. 107

It is important to reiterate here, however, that the methodology
questionnaire would neither wholly replace any of the current tools used to
assess expert reliability nor create absolute uniformity in the way that
judges use those tools. Rather, the hope is that by providing a greater
breadth of standardized evidence regarding an expert's methodology,
judges would feel more comfortable letting the jury hear expert testimony
in the first instance (i.e., not finding it unreliable and inadmissible for fear
that jurors would misunderstand and misuse that testimony), and jurors
would have sufficient information about the expert's methodology to make
informed reliability and credibility determinations. In other words, the
methodology questionnaire would both minimize the risk that a judge will
preemptively (and perhaps unwisely) find an expert's testimony
inadmissible and that a jury would be unduly swayed by an expert's
testimony.

While the tools presently available 10 could do much to ensure that
expert testimony is scrutinized more than it would be otherwise, there
seems to be no negative to implementing an additional safety measure that
would only bolster the comprehensiveness of the scrutiny presently applied
to expert testimony. Even if the tools described above can eliminate some

107. As opposed to blindly accepting expert testimony at its face value due to the "aura of
expertise," Doyle, supra note 69, at 637-40, surrounding complicated scientific or technical
knowledge and effectuated by giving such witnesses the title of "expert."

108. See supra Part V.
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of the concerns with jury assessment of expert evidence, they cannot
address every reason that jurors may be unduly influenced by expert
testimony. As a result, it is prudent to build upon the tools we have to
provide a requisite check on the reliability of experts without completely
limiting out such testimony.1 09

C. Crafting the Methodology Questionnaire

Creating a comprehensive and useful methodology questionnaire
would undeniably be no easy task. The primary difficulty with this
proposal becoming a reality is the prospect of allowing the legal community
to determine what-in the context of scientific and technical expertise-
indicates reliability and, on the other side of the coin, what signifies a need
for greater skepticism and doubt. Consequently, molding such a tool would
require input not only from those in the legal profession, but also academics
familiar with jury decision making and experts knowledgeable about the
intricacies of common types of expert testimony.11 0 In assembling such a
group of individuals, the legal community could get input on exactly what
factors, at minimum, should be considered regarding expert testimony.

A good place to start would be to classify the type of testimony or
expertise being offered before the court.1 ' From this starting point, then,
experts in each relevant field could help formulate a list of questions to help
draw out strengths, weaknesses, and ambiguities in each taxonomic area.
One question that should be addressed, no matter what the categorization of
the testimony, is whether the methodology underlying the expert's
testimony requires any subjective inquiry."2 If this question were answered
in the affirmative, the questionnaire could then ask the expert and lawyer to
identify where such subjective determinations are made-whether that is in
designing an experiment or model, or in drawing a conclusion from the
underlying research. While the questionnaire could then ask the respondent
to elaborate on how such subjective determinations are made-e.g., whether
the expert is simply relying on his experience, other studies, etc.-it need

109. See Doyle, supra note 69, at 637-40 (arguing that courts should use all the tools at their
disposal to minimize the prejudicial risks stemming from the "aura of expertise" that surrounds
experts who testify in court).

110. This would include both those knowledgeable about the broad strokes of expert
testimony-i.e., its purpose in trial and the way it is used by jurors-and also scientists in fields
where expert testimony is commonly used.

111. For a potential classification scheme, see Note, Reliable Evaluation of Expert Testimony,
116 HARV. L. REV. 2142, 2154-60 (2003).

112. United States v. Llera Plaza, 179 F. Supp. 2d 492, 2002 WL 27305, *1-20 (E.D Pa.)
(depublished), vacated and superseded by 188 F. Supp. 2d 549 (E.D. Pa. 2002).
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not necessarily require so much. The fact that the questionnaire would raise
the issue could itself sensitize the parties involved to areas where the
testimony should be subject to greater scrutiny. 13

The questionnaire could also ask the expert and lawyer to identify the
expert's background and experience in the relevant area. For example,
questions in this section could include the following: (1) What level of
education is typical of others in your field?; (2) What is your level of
education?; (3) How many years of experience do you have in this field?
(asking the respondent to pick from different year ranges); (4) How similar
is the work you have done in the past to the analysis you have done in this
case?

The hope is that such a questionnaire would prompt full disclosure of
both strengths and weaknesses of an expert's testimony. Although there is
some risk that lawyers would prompt their experts to minimize the
subjective components of their respective methodologies, those concerns
are not particularly worrisome. First, the methodology questionnaire
proposed in this Note is not designed to replace other checks on
reliability-e.g., laying a foundation, Rule 403, jury instructions, Daubert,
and adversarial cross-examination. Therefore, a judge who recognizes an
attorney's attempt to use the questionnaire as an advocacy tool could keep
the expert's testimony out. Even if the judge were to not exercise his
discretion to find the testimony inadmissible, however, opposing parties
would still be able to use cross-examination to flesh out the details of the
methodology disclosed in the questionnaire and to point out discrepancies
between reality and the disclosure. Either way, the questionnaire would
serve its intended purpose and focus the reliability inquiry on the soundness
of an expert's methodology. Second, the questionnaire is itself designed to
incentivize full disclosure. The more detailed and in-depth the information
provided in the questionnaire, the more likely it is that a judge will feel
comfortable erring on the side of admissibility. Since the judge knows that
the jurors will ultimately see the questionnaire as well, he can be more
certain that they will not be unduly swayed by the glamour of the "expert"
title.

Moreover, the questions I discuss above obviously do not comprise a
complete list of what would or should be considered, but hopefully they
serve as a useful starting point. Creating a diverse group of individuals who
are legally, scientifically, and technically minded would give our legal
community the greatest probability of ensuring that such a questionnaire
addresses the most salient issues in the reliability inquiry. Ultimately, the
methodology questionnaire I propose here should give district judges a

113. See generally, e.g., Jerry Kang et al., Implicit Bias in the Courtroom, 59 UCLA L. REV.
1124 (2012) (pointing out that individuals are more likely to self-correct for implicit biases when
the propensity for such bias is brought to their attention).
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better foundation on which they can base reliability determinations, make
judges feel more comfortable exposing juries to technical, experience-based
testimony, and would also potentially give reviewing courts a clearer way
to assess whether the district judge has committed clear error.

Conclusion

District court judges should not be left in a position where their
primary source of guidance in assessing the reliability of an expert's
testimony is the loose and nonexclusive factor test set forth in Daubert and
ratified in Kumho. While the test undeniably gives judges the flexibility
necessary to assess the inherently wide range of expert testimony that may
be offered at trial, it fails to give those judges any guidance on where they
should focus, and fails to ensure that they have the requisite information to
make a reasoned reliability determination. Although the methodology
questionnaire I propose would not solve every issue related to expert
testimony, it would, in combination with other tools judges currently have
at their disposal-e.g., the Daubert factors, Rule 403, and jury
instructions-help them make more informed decisions on the topic. Not
only would the questionnaire serve to bolster the front-end judicial inquiry
and potentially make judges more willing to let that evidence get to the
jury, but it would also help jurors evaluate expert testimony at the back end.
When exposed to experts' own identification of the strengths, weaknesses,
and ambiguities of their field, jurors may be more inclined to apply their
typical level of skepticism, even to testimony that seems daunting due to its
complex nature. Because there is no way to ensure absolute reliability and
lack of unfair prejudice, the best the legal community can do is to give
courts the greatest number of helpful tools to assist them in making the
difficult and important decisions attendant to expert testimony.

-Marta M. Chlistunoff
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