
0



Texas Law Review
A national journal published seven times a year

Recent and Forthcoming Articles of Interest
Visit www.texaslrev.com for more on recent articles

ENFORCEMENT DISCRETION AT THE SEC
David Zaring

May 2016

THE SURPRISING RESILIENCE OF THE PATENT SYSTEM

Mark A. Lemley
Forthcoming in Volume 95

Individual issue rate: $15.00 per copy
Subscriptions: $47.00 (seven issues)

Order from:
School of Law Publications

University of Texas at Austin
727 East Dean Keeton Street

Austin, Texas USA 78705
(512) 232-1149

http://www.utexas.edu/law/publications

Texas Law Review See Also
Responses to articles and notes found in this and other issues are

available at www.texaslrev.com/seealso

THE MYTH OF THE PRESUMPTION OF INNOCENCE

Brandon L. Garrett
Receive notifications of all See Also content-sign up at www.texaslrev.com.



inin} .f: s imrn.' 7 u
TEXAS LAW REVIEW ASSOCIATION

OFFICERS

MARK L.D. WAWRO

President-Elect

JAMES A. HEMPHILL

Treasurer

BRANDON T.ALLEN

R. DOAKBISHOP

JOHN B. CONNALLYIV

HON. GREGG COSTA

JAMES A. Cox

ALISTAIR B. DAWSON

KARL G.DIAL

President

BOARD OF DIRECTORS

GWENDOLYN DAWSON

STEPHEN FINK

MARK GIUGLIANO

CHARLES HAMPTON

DEANNA E. KING

BEN L.MESCHES

KEYAVASH HEMYARI

Executive Director

NEEL LANE

Immediate Past President

JESSICA B. PULLIAM

MICHAEL L. RAIFF

ADAM T. SCHRAMEK

CHARLES W. SCHWARTZ

HON. BEAANN SMITH

STEPHEN L. TATUM

SCOTT J. ATLAS, ex officio Director

KATHERINE A. MARCOM, ex officio Director

Texas Law Review (ISSN 0040-4411) is published seven times a year-November, December, February, March, April,
May, and June. The annual subscription price is $47.00 except as follows: Texas residents pay $50.88, and foreign

subscribers pay $55.00. All publication rights are owned by the Texas Law Review Association. Texas Law Review is

published under license by The University of '7 \.s at Austin School of Law, P.O. Box 8670, Austin, Texas 78713.
Periodicals Postage Paid at Austin, Texas, and at additional mailing offices.

POSTMASTER: Send address changes to The University of Texas at Austin School of Law, P.O. Box 8670, Austin,
Texas 78713.

Complete sets and single issues are available from WILLIAM S. HEIN & CO., INC., 2350 NORTH FOREST ROAD.,
GETZVILLE, NY 14068-1296. Phone: (800) 828-7571.

Single issues in the current volume may be purchased from the Texas Law Review Publications Of; e for $15.00 per
copy shipping included. Texas residents, please add applicable sales tax.

The Texas Law Review is pleased to consider unsolicited manuscripts for publication but regrets that it cannot return
them. Please submit a single-spaced manuscript, printed one side only, with footnotes rather than endnotes. Citations
should conform with The Greenbook: Texas Rules of Form (13th ed. 2015) and The Bluebook: A Uniform System
of Citation (20th ed. 2015). Except when content suggests otherwise, the Texas Law Review follows the guidelines set
forth in the Texas Law Review Manual on Usage & Style (13th ed. 2015), The Chicago Manual of Style (16th ed. 2010),
and Bryan A. Garner, Black's Law Dictionary (10th ed. 2014).

Copyright 2016, Texas Law Review Association

Editorial Offices: Texas LawReview
727 East Dean Keeton Street, Austin, Texas 78705

(512)232-1280 Fax (512)471-3282
admin@texaslrev.com

http://www.texaslrev.com



THE UNIVERSITY OF TEXAS SCHOOL OF LAW

ADMINISTRATIVE OFFICERS

WARD FARNSWORTH, B.A., J.D.; Dean, John Jeffers Research Chair in Law.
JOHN B. BECKWORTH, B.A., J.D.; Associate Dean for Administration and Strategic Planning, Lecturer.
ROBERT M. CHESNEY, B.S., J.D.; Associate Dean for Academic Affairs, Charles L Francis Professor in Law.
WILLIAM E. FORBATH, A.B., B.A., Ph.D., J.D.; Associate Dean for Research, Lloyd M. Bentsen Chair in Law.
EDEN E. HARRINGTON, B.A., J.D.; Associate Dean for Experiential Education, Director of William Wayne Justice Center for Public

Interest Law, Clinical Professor.
ELIZABETH T. BANGS, A.B., J.D.; Assistant Dean for Student Affairs.
LAUREN FIELDER, B.A., J.D., LL.M.; Assistant Dean for Graduate and International Programs.

MICHAEL G. HARVEY, B.A., B.S.; Assistant Dean for Technology.
REBECCA E. MELTON, B.A., J.D.; Assistant Dean for Alumni Relations and Development.
DAVID A. MONTOYA, B.A., J.D.; Assistant Dean for Career Services.
GREGORY J. SMITH, B.A., J.D.; Assistant Dean for Continuing Legal Education.

FACULTY EMERITI

HANS W. BAADE, A.B., J.D., LL.B., LL.M.; Hugh Lamar Stone Chair Emeritus in Civil Law.
RICHARD V. BARNDT, B.S.L., LL.B.; Professor Emeritus.

JULIUS G. GETMAN, B.A., LL.B., LL.M.; Earl E. Sheffield Regents Chair Emeritus.
WILLIAM W. GIBSON, JR., B.A., LL.B.; Sylvan Lang Professor Emeritus in Law of Trusts.
ROBERT W. HAMILTON, A.B., J.D.; Minerva House Drysdale Regents Chair Emeritus.
DOUGLAS LAYCOCK, B.A., J.D.; Alice McKean Young Regents Chair Emeritus.
J.L. LEBOWITZ, A.B., J.D., LL.M.; Joseph C. Hutcheson Professor Emeritus.
BASIL S. MARKESINIS, LL.B., Ph.D., D.C.L., LL.D.; Jamail Regents Chair Emeritus in Law.
JOHN T. RATLIFF, JR., B.A., LL.B.; Ben Gardner Sewell Professor Emeritus in Civil Trial Advocacy.
JAMES M. TREECE, B.S., J.D., M.A.; Charles I. Francis Professor Emeritus in Law.

PROFESSORS

JEFFREY B. ABRAMSON, B.A., J.D., Ph.D.; Professor of Government and Law.

DAVID E. ADELMAN, B.A., Ph.D., J.D.; Harry Reasoner Regents Chair in Law.
DAVID A. ANDERSON, A.B., J.D.; Fred and Emily Marshall Wulff Centennial Chair in Law.
MARILYN ARMOUR, B.A., M.S.W., Ph.D.; Associate Professor of Social Work.
MARK L. ASCHER, B.A., M.A., J.D., LL.M.; Hayden W. Head Regents Chairfor Faculty Excellence.
RONEN AVRAHAM, M.B.A., LL.B., LL.M., S.J.D.; Thomas Shelton Maxey Professor in Law.
LYNN A. BAKER, B.A., B.A., J.D.; Frederick M. Baron Chair in Law, Co-Director of Center on Lawyers, Civil Justice, and the Media.
BARBARA A. BINTLIFF, M.A., J.D.; Joseph C. Hutcheson Professor in Law, Director of Tarlton Law Library and the Jamail Center for

Legal Research.
LYNN E. BLAIS, A.B., J.D.; Leroy G. Denman, Jr. Regents Professor in Real Property Law.
ROBERT G. BONE, B.A., J.D.; G. Rollie White Teaching Excellence Chair in Law.
OREN BRACHA, LL.B., S.J.D.; Howrey LLP and Arnold, White & Durkee Centennial Professor.
DANIEL M. BRINKS, A.B., J.D., Ph.D.; Associate Professor, Co-Director of Bernard and Audre Rapoport Center for Human Rights and

Justice.
J. BUDZISZEWSKI, B.A., M.A., Ph.D.; Professor of Government.
NORMA V. CANTU, B.A., J.D.; Professor of Education and Law.
LOFTUS C. CARSON II, B.S., M. Pub. Affrs., M.B.A., J.D.; Ronald D. Krist Professor.
MICHAEL J. CHURGIN, A.B., J.D.; Raybourne Thompson Centennial Professor.
JANE M. COHEN, B.A., J.D.; Edward Clark Centennial Professor.

FRANK B. CROSS, B.A., J.D.; Herbert D. Kelleher Centennial Professor of Business Law, Professor of Law.
WILLIAM H. CUNNINGHAM, B.A., M.B.A., Ph.D.; Professor of Marketing Administration.
JENS C. DAMMANN, J.D., LL.M., Dr. Jur., J.S.D.; William Stamps Farish Professor in Law.
JOHN DEIGH, B.A., M.A., Ph.D.; Professor of Philosophy and Law.
MECHELE DICKERSON, B.A., J.D.; Arthur L. Moller Chair in Bankruptcy Law and Practice, University Distinguished Teaching

Professor.

GEORGE E. DIX, B.A., J.D.; George R. Killam, Jr. Chair of Criminal Law.
JOHN S. DZIENKOWSKI, B.B.A., J.D.; Dean John F. Sutton, Jr. Chair in Lawyering and the Legal Process.
DAVID J. EATON, B.A., M.Sc., M.A., PhD.; Professor of Public Affairs.
ZACHARY S. ELKINS, B.A., M.A., Ph.D.; Associate Professor of Government.
KAREN L. ENGLE, B.A., J.D.; Minerva House Drysdale Regents Chair in Law, Founder and Co-Director of Bernard and Audre Rapoport

Center for Human Rights and Justice.
KENNETH FLAMM, A.B., Ph.D.; Professor of Public Affairs.
JOSEPH R. FISHKIN, B.A., M.Phil., D.Phil., J.D.; Professor of Law.
CARY C. FRANKLIN, B.A., M.S.T., D.Phil., J.D.; Professor of Law.
MlRA GANOR, B.A., M.B.A., LL.B., LL.M., J.S.D.; Professor of Law.
CHARLES E. GHOLZ, B.S., B.S., Ph.D.; Associate Professor of Public Affairs.
JOHN M. GOLDEN, A.B., J.D., Ph.D.; Loomer Family Professor in Law.

STEVEN GOODE, B.A., J.D.; W. James Kronzer Chair in Trial and Appellate Advocacy, University Distinguished Teaching Professor.
LINO A. GRAGLIA, B.A., LL.B.; A. W. Walker Centennial Chair in Law.
BENJAMIN G. GREGG, B.A., M.S., Ph.D.; Associate Professor of Government.
CHARLES G. GROAT, B.A., M.S., Ph.D.; Professor of Public Affairs.
PATRICIA I. HANSEN, A.B., M.P.A., J.D.; J. Waddy Bullion Professor.
HENRY T. C. HU, B.S., M.A., J.D.; Allan Shivers Chair in the Law of Banking and Finance.



BOBBY R. INMAN, B.A.; Professor of Public Affairs.
GARY J. JACOBSOHN, B.A., M.A., Ph.D.; Professor of Government and Law.
DEREK P. JINKS, B.A., M.A., J.D.; The Marrs McLean Professor in Law.
STANLEY M. JOHANSON, B.S., LL.B., LL.M.; James A. Elkins Centennial Chair in Law, University Distinguished Teaching Professor.
CALVIN H. JOHNSON, B.A., J.D.; John T Kipp Chair in Corporate and Business Law.
SUSAN R. KLEIN, B.A., J.D.; Alice McKean Young Regents Chair in Law.
ALAN J. KUPERMAN, B.A., M.A., Ph.D.; Associate Professor of Public Affairs.
JENNIFER E. LAURIN, B.A., J.D.; Professor of Law.
SANFORD V. LEVINSON, A.B., Ph.D., J.D.; W. St. John Garwood and W St. John Garwood, Jr. Centennial Chair in Law, Professor of

Government.
ANGELA K. LITTWIN, B.A., J.D.; Professor of Law.
VIJAY MAHAJAN, M.S.Ch.E., Ph.D.; Professor of Marketing Administration.
INGA MARKOVITS, LL.M.; "The Friends of Joe Jamail " Regents Chair.
RICHARD S. MARKOVITS, B.A., LL.B., Ph.D.; John B. Connally Chair.
THOMAS 0. MCGARITY, B.A., J.D.; Joe R. and Teresa Lozano Long Endowed Chair in Administrative Law.
STEVEN A. MOORE, B.A., Ph.D.; Professor ofArchitecture.
LINDA S. MULLENIx, B.A., M.Phil., J.D., Ph.D.; Morris and Rita Atlas Chair in Advocacy.
STEVEN P. NICHOLS, B.S.M.E., M.S.M.E., J.D., Ph.D.; Professor of Engineering.
ROBERT J. PERONI, B.S.C., J.D., LL.M.; The Fondren Foundation Centennial Chair for Faculty Excellence.
H. W. PERRY, JR., B.A., M.A., Ph.D.; Associate Professor of Government and Law.
LUCAS A. POWE, JR., B.A., J.D.; Anne Green Regents Chair in Law, Professor of Government.
WILLIAM C. POWERS, JR., B.A., J.D.; Joseph D. Jamail Centennial Chair in Law, University Distinguished Teaching Professor.
DAVID M. RABBAN, B.A., J.D.; Dahr Jamail, Randall Hage Jamail and Robert Lee Jamail Regents Chair, University Distinguished

Teaching Professor.

ALAN S. RAU, B.A., LL.B.; Mark G. and Judy G. Yudof Chair in Law.
DAVID W. ROBERTSON, B.A., LL.B., LL.M., J.S.D.; William Powers, Jr. and Kim L. Heilbrun Chair in Tort Law, University Distinguished

Teaching Professor.
JOHN A. ROBERTSON, A.B., J.D.; Vinson & Elkins Chair.
MARY ROSE, A.B., M.A., Ph.D.; Associate Professor of Sociology.
WILLIAM M. SAGE, A.B., M.D., J.D.; James R. Dougherty Chairfor Faculty Excellence.
LAWRENCE G. SAGER, B.A., LL.B.; Alice Jane Drysdale Sheffield Regents Chair.
JOHN J. SAMPSON, B.B.A., LL.B.; William Benjamin Wynne Professor.
CHARLES M. SILVER, B.A., M.A., J.D.; Roy W. and Eugenia C. McDonald Endowed Chair in Civil Procedure, Professor of Government,

Co-Director of Center on Lawyers, Civil Justice, and the Media.
ERNEST E. SMITH, B.A., LL.B.; Rex G. Baker Centennial Chair in Natural Resources Law.
TARA A. SMITH, B.A., PH.D.; Professor.
DAVID B. SPENCE, B.A., J.D., M.A., Ph.D.; Professor of Business, Government and Society, and Law.
JAMES C. SPINDLER, B.A., M.A., J.D., Ph.D.; The Sylvan Lang Professor of Law, Professor of Business.
JANE STAPLETON, B.S., Ph.D., LL.B., D.C.L., D. Phil.; Ernest E. Smith Professor.
JORDAN M. STEIKER, B.A., J.D.; Judge Robert M. Parker Endowed Chair in Law, Director of Capital Punishment Center.
MICHAEL F. STURLEY, B.A., J.D.; Fannie Coplin Regents Chair.
JEREMY SURI, A.B., M.A., Ph.D.; Professor of Public Affairs.
JEFFREY K. TUI.S, B.A., M.A., Ph.D.; Associate Professor of Government.
GREGORY J. VINCENT, B.A., J.D., Ed.D.; Professor, Vice President fbr Diversity and Community Engagement.
SRIRAM VISHWANATH, B.S., M.S., Ph.D.; Associate Professor of Electrical and Computer Engineering.
WENDY E. WAGNER, B.A., M.E.S., J.D.; Joe A. Worsham Centennial Professor.
LOUISE WEINBERG, A.B., LL.M, J.D.; William B. Bates Chairfor the Administration of Justice.
OLIN G. WELLBORN, A.B., J.D.; William C. Liedtke, Sr. Professor.
JAY L. WESTBROOK, B.A., J.D.; Benno C. Schmidt Chair of Business Law.
ABRAHAM L. WICKELGREN, A.B., J.D., Ph.D.; Bernard J. Ward Centennial Professor in Law.
SEAN H. WILLIAMS, B.A., J.D.; Professor of Law.
ZIPPORAH B. WISEMAN, B.A., M.A., LL.B.; Thos. H. Law Centennial Professor.
PATRICK WOOLLEY, A.B., J.D.; Beck, Redden & Secrest Professor in Law.

ASSISTANT PROFESSORS

JAMES W. MCCLELLAND, B.S., Ph.D. TIMOTHY D. WERNER, B.A., M.A., Ph.D.
SUSAN C. MORSE, A.B., J.D.

SENIOR LECTURERS, WRITING LECTURERS, AND CLINICAL PROFESSORS

ALEXANDRA W. ALBRIGHT, B.A., J.D.; Senior Lecturer. KAMELA S. BRIDGES, B.A., B.J., J.D.; Lecturer.
WILLIAM H. BEARDALL, JR., B.A., J.D.; Clinical Professor, JOHN C. BUTLER, B.B.A., Ph.D.; Clinical Associate Professor.

Transnational Worker Rights Clinic. MARY R. CROUTER, A.B., J.D.; Clinical Professor, Assistant Director of
NATALIA V. BLINKOVA, B.A., M.A., J.D.; Lecturer. William Wayne Justice Center for Public Interest Law.
PHILIP C. BOBBITT, A.B., J.D., Ph.D.; Distinguished Senior MICHELE Y. DEITCH, B.A., M.S., J.D.; Senior Lecturer.

Lecturer. TIFFANY J. DOWLING, B.A., J.D.; Clinical Instructor, Director of
HUGH L. BRADY, B.A., J.D.; Clinical Professor, Director of Actual Innocence Clinic.

Legislative Lawyering Clinic. LORI K. DUKE, B.A., J.D.; Clinical Professor.
ARIEL E. DULITZKY, J.D., LL.M.; Clinical Professor, Director of Human

Rights Clinic.



LISA R. ESKOW, A.B., J.D.; Lecturer.

LAUREN FIELDER, B.A., J.D., LL.M.; Senior Lecturer, Assistant
Dean of Graduate and International Programs.

LYNDA E. FROST, B.A., M.Ed., J.D., Ph.D.; Clinical Associate
Professor.

DENISE L. GILMAN, B.A., J.D.; Clinical Professor, Director of

Immigration Clinic.
KELLY L. HARAGAN, B.A., J.D.; Clinical Professor, Director of

Environmental Law Clinic.
HARRISON KELLER, B.A., M.A., Ph.D.; Senior Lecturer,

Vice Provostfor Higher Education Policy [at the
University of Texas at Austin].

ANDREW KULL, B.A., B.A., M.A., J.D.; Distinguished Senior
Lecturer.

BRIAN R. LENDECKY, B.B.A., M.P.A.; Senior Lecturer.

JEANA A. LUNGWITZ, B.A., J.D.; Clinical Professor, Director of
Domestic Violence Clinic.

JIM MARCUS, B.A., J.D.; Clinical Professor.
FRANCES L. MARTINEZ, B.A., J.D.; Clinical Professor.

TRACY W. MCCORMACK, B.A., J.D.; Senior Lecturer, Director of
Advocacy Programs.

F. SCOTT MCCOWN, B.S., J.D.; Clinical Professor, Director of

Children's Rights Clinic.
ROBIN B. MEYER, B.A., M.A., J.D.; Lecturer.
RANJANA NATARAJAN, B.A., J.D.; Clinical Professor, Director of

Civil Rights Clinic.
RACHAEL RAWLINS, B.A., M.R.P., J.D.; Senior Lecturer.

SEAN J. PETRIE, B.A., J.D.; Lecturer.
ELIZA T. PLATTS-MILLS, B.A., J.D.; Clinical Professor.
AMANDA M. SCHAEFFER, B.A., J.D.; Lecturer.
WAYNE SCHIESS, B.A., J.D.; Senior Lecturer, Director of

The David J. Beck Centerfor Legal Research, Writing
and Appellate Advocacy.

RAOUL D. SCHONEMANN, B.A., J.D. LL.M.; Clinical Professor.
PAMELA J. SIGMAN, B.A., J.D.; Clinical Professor, Director of Juvenile

Justice Clinic.
DAVID S. SOKOLOW, B.A., M.A., J.D., M.B.A.; Distinguished Senior

Lecturer.
MOLLIE E. SPALDING, B.A., M.S.W., J.D.; Clinical Instructor.

ELISSA C. STEGLICH, B.A., J.D.; Clinical Professor.
LESLIE L. STRAUCH, B.A., J.D.; Clinical Professor.
MELINDA E. TAYLOR, B.A., J.D.; Senior Lecturer, Executive Director

of Kay Bailey Hutchison Center for Energy, Law and
Business.

TRISHA TRIGILIO, B.A., J.D.; Clinical Instructor.
HEATHER K. WAY, B.A., B.J., J.D.; Clinical Professor, Director of

Entrepreneurship and Community Development Clinic.
LUCILLE D. WOOD, B.A., J.D.; Clinical Professor.

ELIZABETH M. YOUNGDALE, B.A., M.L.I.S., J.D.; Lecturer.

ADJUNCT PROFESSORS AND OTHER LECTURERS

ROBERT J. ADAMS JR., B.S., M.B.A., PH.D.
JAMES B. ADKINS JR., B.A., J.D.
ELIZABETH AEBERSOLD, B.A., M.S.
RICKY ALBERS, B.B.A., M.B.A., J.D.
WILLIAM R. ALLENSWORTH, B.A., J.D.
OWEN L. ANDERSON, B.A., J.D.
SAMY AYOUB, B.A., M.Sc. Ph.D.
MARJORIE I. BACHMAN, B.S., J.D.
CRAIG D. BALL, B.A., J.D.
SHARON C. BAXTER, B.S., J.D.
JERRY A. BELL, B.A., J.D.
ALLISON H. BENESCH, B.A., M.S.W., J.D.
CRAIG R. BENNETT, B.S., J.D.
JAMES B. BENNETT, B.B.A., J.D.
NADIA BETTAC, B.A., J.D.
MURFF F. BLEDSOE, B.A., J.D.
SUSAN L. BLOUNT, B.A., J.D.
ANNA C. BOCCHINI, B.A., J.D.
WILLIAM P. BOWERS, B.B.A., J.D., LL.M.

STACY L. BRAININ, B.A., J.D.
ANTHONY W. BROWN, B.A., J.D.
JAMES E. BROWN, B.S., LL.B., J.D.
TOMMY L. BROYLES, B.A., J.D.
PAUL J. BURKA, B.A., LL.B.
ERIN G. BUSBY, B.A., J.D.
DAVID J. CAMPBELL, B.A., J.D.
AGNES E. CASAS, B.A., J.D.
RUBEN V. CASTANEDA, B.A., J.D.
EDWARD A. CAVAZOS, B.A., J.D.

LINDA BRAY CHANOW, B.A., J.D.
JEFF CIVINS, A.B., M.S., J.D.
REED CLAY JR., B.A., J.D.
ELIZABETH COHEN, B.A., M.S.W., J.D.
KEVIN D. COLLINS, B.A., J.D.
KASIA SOLON CRISTOBAL, B.A., M.S., J.D.
KEITH B. DAVIS, B.S., J.D.
TONY M. DAVIS, B.A., J.D.

SCOTT D. DEATHERAGE, B.A., J.D.
DICK DEGUERIN, B.A., LL.B.
ADAM R. DELL, B.A., J.D.

MELONIE M. DEROSE, B.A., J.D.

RICHARD D. DEUTSCH, B.A., B.A., J.D.
REBECCA H. DIFFEN, B.A., J.D.
ANDREW S. DREIER, B.A., J.D., LL.M.

CASEY D. DUNCAN, B.A., M.L.I.S., J.D.
PHILIP DURST, B.A., M.A., J.D.

JAY D. ELLWANGER, B.A., J.D.

RANDALL H. ERBEN, B.A., J.D.
EDWARD Z. FAIR, B.A., M.S.W., J.D.
KAY FIRTH-BUTTERFIELD, B.A., M.B.A., LL.M.
Ross FISCHER, B.A., J.D.

JOHN C. FLEMING, B.A., J.D.

JAMES G. FOWLER, B.A., M.A., J.D.
KYLE K. Fox, B.A., J.D.
DAVID C. FREDERICK, B.A., Ph.D., J.D.
GREGORY D. FREED, B.A., J.D.

FRED J. FUCHS, B.A., J.D.

HELEN A. GAEBLER, B.A., J.D.

MICHELLE M. GALAVIZ, B.A., J.D.
RYAN M. GARCIA, B.G.S., J.D.

GRETTA G. GARDNER, B.A., J.D.
BRYAN A. GARNER, B.A., J.D.
MICHAEL S. GOLDBERG, B.A., J.D.
MICHAEL J. GOLDEN, A.B., J.D.

DAVID M. GONZALEZ, B.A., J.D.
JOHN F. GREENMAN, B.A., M.F.A., J.D.

DAVID HALPERN, B.A., J.D.
ELIZABETH HALUSKA-RAUSCH, B.A., M.A., M.S., Ph.D.

CLINT A. HARBOUR, B.A., B.A., J.D., LL.M.
ROBERT L. HARGETT, B.B.A., J.D.
MARY L. HARRELL, B.S., J.D.
WILLIAM M. HART, B.A., J.D.

JOHN R. HAYS, JR., B.A., J.D.

SUSAN J. HIGHTOWER, B.A., M.A., J.D.



ELIZABETH E. HILKIN, B.A., M.S., J.D.
BARBARA HINES, B.A., J.D.
LISA E. HOBBS, B.A., J.D.
KENNETH E. HouP, JR., B.A., J.D.
RANDY R. HOWRY, B.J., J.D.
BART W. HUFFMAN, B.S.E., J.D.
MONTY G. HUMBLE, B.A., J.D.
JENNIFER D. JASPER, B.S., M.A., J.D.
AARON M. JOHNSON, B.A., J.D.
DIRK M. JORDAN, B.A., J.D.

JEFFREY R. JURY, B.A., J.D.
PATRICK O. KEEL, B.A., J.D.
DOUGLAS L. KEENE, B.A., M.Ed., Ph.D.

CHARI L. KELLY, B.A., J.D.
JEAN A. KELLY, B.A., J.D.
ROBERT N. KEPPLE, B.A., J.D.
PAUL S. KIMBOL, B.A., J.D.
MARK L. KINCAID, B.B.A., J.D.
ALICE L. KING, B.A., J.D.
MICHAEL R. KRAWZSENEK, B.S., J.D.
LARRY LAUDAN, B.A., M.A., Ph.D.
JODI R. LAZAR, B.A., J.D.
KEVIN L. LEAHY, B.A., J.D.
ANDRES J. LINETZKY, B.A., LL.M.

JAMES-LLOYD LOFTIS, B.B.A., J.D.
MARIO A. LOYOLA, B.A., J.D.
ANDREW F. MACRAE, B.J., J.D.
ANDREA M. MARSH, B.A., J.D.

HARRY S. MARTIN, A.B., M.L.S., J.D.
MIMI MARZIANI, B.A., J.D.
LORI R. MASON, B.A., J.D.
PETER C. MCCABE, B.A., J.D.
ANN M. MCGEEHAN, B.A., J.D.
BARRY F. MCNEIL, B.A., J.D.
MARGARET M. MENICUCCI, B.A., J.D.
Jo ANN MERICA, B.A., J.D.
RANELLE M. MERONEY, B.A., J.D.
DARYL L. MOORE, B.A., M.L.A., J.D.

EDWIN G. MORRIS, B.S., J.D.

JAMES C. MORRISS III, B.S., J.D.

SARAH J. MUNSON, B.A., J.D.
NORMAN J. NADORFF, B.A., M.A., J.D.
JOHN A. NEAL, B.A., J.D.
JUSTIN A. NELSON, B.A., J.D.
MANUEL H. NEWBURGER, B.A., J.D.
MARTHA G. NEWTON, B.A., J.D.
HOWARD D. NIRKEN, B.A., M.P.Aff, J.D.
CHRISTINE S. NISHIMURA, B.A., J.D.
DAVID G. NIx, B.S.E., LL.M., J.D.
JOSEPH W. NOEL, B.S.E., J.D., M.S.L.S.
JANE A. O'CONNELL, B.A., M.S., J.D.
PATRICK L. O'DANIEL, B.B.A., J.D.
LISA M. PALIN, B.A., M.Ed., M.F.A., J.D.
MARK L. PERLMUTTER, B.S., J.D.
EDSON PETERS, LL.B., LL.M., PH.D.
JONATHAN PRATTER, B.A., M.S.L.I.S., J.D.
VELVA L. PRICE, B.A., J.D.
MARGARET K. REIN, B.A., J.D.
DAWN REVELEY

CLARK W. RICHARDS, B.A., LL.M., J.D.

BRIAN C. RIDER, B.A., J.D.
ROBERT M. ROACH, JR., B.A., J.D.
BRIAN J. ROARK, B.A., J.D.
BETTY E. RODRIGUEZ, B.S.W., J.D.
MICHELLE L. ROSENBLATT, B.A., J.D.
JAMES D. ROWE, B.A., J.D.
MATTHEW C. RYAN, B.A., J.D.
KAREN R. SAGE, B.A., J.D.
MARK A. SANTOS, B.A., J.D.
JAMES J. SCHESKE, B.A., J.D.
MICHAEL J. SCHLESS, B.A., J.D.
SUSAN SCHULTZ, B.S., J.D.
AMY J. SCHUMACHER, B.A., J.D.
SUZANNE SCHWARTZ, B.J., J.D.
RICHARD J. SEGURA, JR., B.A., J.D.
STACEY ROGERS SHARP, B.S., J.D.
DAVID A. SHEPPARD, B.A., J.D.
HON. ERIC M. SHEPPERD, B.A., J.D.
A. HAAG SHERMAN, B.B.A., J.D., C.P.A.
TRAVIS J. SIEBENEICHER
RONALD J. SIEVERT, B.A., J.D.
AMBROSIA A. SILVA, B.S., J.D.
STUART R. SINGER, A.B., J.D.
HON. BEA A. SMITH, B.A., M.A., J.D.
STEPHEN T. SMITH, B.A., M.S.
BARRY T. SMITHERMAN, B.B.A., M.P.A., J.D.
LYDIA N. SoLIZ, B.B.A., J.D.
JAMES M. SPELLINGS, JR., B.S., J.D.
LAUREN E. SPROUSE, B.S., J.D.
MATTHEW R. STEINKE, B.A., M.L.I.S., J.D.
WILLIAM F. STJUTTS, B.A., J.D.
MATTHEW J. SULLIVAN, B.S., J.D.
GRETCHEN S. SWEEN, B.A., M.A., Ph.D., J.D.
JEREMY S. SYLESTINE, B.A., J.D.
BRADLEY P. TEMPLE, B.A., J.D.
ROSE THEOFANIS, B.A., J.D.
SHERINE E. THOMAS, B.A., J.D.
CARL.Y M. TOEKPKE, B.A., J.D.
MICHAEL J. TOMSU, B.A., M.B.A., J.D.
TERRY O. TOTTENHAM, B.S., LL.M., J.D.
CARLOS R. TREVINO, M.B.A., LL.M., J.D.
TIMOTHY J. TYLER, B.A., J.D.
SUSAN S. VANCE, B.B.A., J.D.
LANA K. VARNEY, B.A., J.D.
KEEGA. D. WARREN-CLEM, B.A., J.D., LL.M.
CHRISTOPHER M. WEIMER, B.A., J.D.
RODERICK E. WETSEL, B.A., J.D.
DARA WHITEHEAD, B.A., M.S.
BENJAMIN B. WHITTENBURG, B.B.A., M.P.A., J.D
RANDALL B. WILHITE, B.B.A., J.D.
TIMOTHY A. WILKINS, B.A., M.P.P., J.D.
DAVID G. WILLE, B.S.E.E., M.S.E.E., J.D.
ANDREW M. WILLIAMS, B.A., J.D.
CHRISTINA T. WISDOM, B.A., J.D.
TRAVIS M. WOHLERS, B.S., PH.D., J.D.
STEPHEN M. WOLFSON, B.A., M.S., J.D.
DENNEY L. WRIGHT, B.B.A., J.D., LL.M.
DANIEL J. YOUNG, B.A., J.D.
EVAN A. YOUNG, A.B., B.A., J.D.
TREVOR YOUNG, B.A., B.A., M.A., J.D., LL.M

VISITING PROFESSORS

ANTONIO H. BENJAMIN, LL.B., LL.M.
RYAN CALO, B.A., J.D.

VICTOR FERRERES, J.D., LL.M., J.S.D.
GRAHAM B. STRONG, B.A., J.D., LL.M.



* * *



Texas Law Review

KATHERINE A. MARCOM

Editor in Chief

P. CASEY MATHEWS

Managing Editor

ASHLEY M. CROSWELL

Chief Articles Editor

ALETHEA A. SWIFT

Book Review Editor

MELISSA W. BAILEY
TOMAS P. CASTELLA

MARTA M. CHLISTUNOFF

SARA C. CLARK
Articles Editors

GARRETT S. BRAWLEY
NAFISA L. BRINGE

HENSLEIGH CROWELL
YAMAN B. DESAI
REBECCA L. FINE

DANIEL A. HATOUM
JASPER S. HICKS

NAZIA ALI

JOSIAH J. CLARKE
CHRISTOPHER C. CYRUS

ALEX S. DEVINE

MATTHEW N. DRECUN

JAMIE R. DRILLETTE
JESSICA L. ENGLAND

LISA N. GARRETT
JOSHUA A. GOLD
DAVID B. GOODE

HAROLD "TUCKER" GROENDYKE

NICHOLAS K. GURGUIS
BRENDAN H. HAMMOND

ARI HERBERT
ALEXANDER R. HERNANDEZ

PAUL N. GOLDMAN

Business Manager

KEYAVASH HEMYARI

Administrative Editor

EMILY J. SCHOMBURGER
Chief Online Content Editor

EMMA W. PERRY

Managing Online Content Editor

CHASE A. CERO
ALIXANDRA H. CHARLES

DAVID B. SPRINGER

Notes Editors

JORDAN A. KAZLOW
SARAH C. LACY

PAIGE M. LAGER
WILLIAM R. LANGLEY
MARYSIA LASKOWSKI

KATIE L. LEGBAND

MARK E. NEUMAN-LEE

RYAN D. PHELPS
Associate Editors

Members

KIRSTEN A. JOHANSSON
RONY KISHINEVSKY
STEVEN R. LACKEY

NICOLE K. LEONARD
TIFFANY B. LIETZ

ERIC S. MANPEARL

WILLIAM T. MASON
ANDREW D. MCCARTNEY
DELANEY J. MCMULLAN

BEN W. MENDELSON

ALEX R. H. MULLER
GAVIN P. W. MURPHY

JAMIE L. NIX

CLARK J. OBEREMBT

CASEY J. OLBRANTZ

JOHN S. DZIENKOWSKI

JOHN M. GOLDEN

Faculty Advisors

IAN B. PETERSEN

Chief Notes Editor

KELSEY R. CHAPPLE
Research Editor

MEAGHAN D. NOWELL
WILLIAM M. ODOM
LINDSEY D. PRYOR

Articles Editors

PATRICK V. PLASSIO

NICHOLAS D. RICE
JACY M. SELCOE

JORDAN L. SHARRON
SAMANTHA M. SPEAKMON

BRENT R. STEWART
EMILY F. WILLIS

JACOB R. PORTER
VINCENT A. RECCA

MAURA L. RILEY

JAMES A. SANDS
LENA U. SERHAN

MATT D. SHEEHAN

ESTEFANIA SOUZA

ALEX A. STAMM
WILLIAM S. STRIPLING

E. BLAIR WATLER

HARRIS Y. WELLS
MATTHEW J. WILKINS
GIULIO E. YAQUINTO
CARSON D. YOUNG

ALEXANDER A. ZENDEH

TERI GAUS

Editorial Assistant

Volume 94 2015-2016



* * *



Texas Law Review
Volume 94, Number 7, June 2016

SYMPOSIUM:
THE CONSTITUTION AND ECONOMIC INEQUALITY

Reclaiming Constitutional Political Economy:
An Introduction to the Symposium on the Constitution and
Economic Inequality
Joseph Fishkin & William Forbath 1287

Economic Structure and Constitutional Structure:
An Intellectual History
Ganesh Sitaraman 1301

Domination, Democracy, and Constitutional Political Economy
in the New Gilded Age:
Towards a Fourth Wave of Legal Realism?
K. Sabeel Rahman 1329

The Second Freedmen's Bureau Bill's Constitution
Mark A. Graber 1361

The Unbearable Lightness of Tea Leaves:
Constitutional Political Economy in Court
Frank I. Michelman 1403

Overcoming the Great Forgetting:
A Comment on Fishkin and Forbath
Jedediah Purdy 1415

Republicanism and the Constitution of Opportunity
Jack M. Ba/kin 1427

The "Constitution of Opportunity" in Politics and in the Courts
Cynthia Estlund 1447

The Democracy of Opportunity and Constitutional Politics:
A Response
Joseph Fishkin & William Forbath 1469



Two Views of International Trade in the Constitutional Order
Cory Adkins & David Singh Grewal 1495

The Political Economy of "Constitutional Political Economy"
Jeremy K. Kessler 1527

Why is There No Socialism in the United States?
Law and the Racial Divide in the American Working Class,
1676-1964
James Gray Pope 1555

Building Labor's Constitution
Kate Andrias 1591

Libertarian Corporatism is Not an Oxymoron
Brishen Rogers 1623

Inclusion, Exclusion, and the "New" Economic Inequality
Olatunde C.A. Johnson 1647



Reclaiming Constitutional Political Economy:
An Introduction to the Symposium on the
Constitution and Economic Inequality

Joseph Fishkin* & William Forbath**

In the wake of the crash of 2008, some economic facts have become
impossible to ignore: we are becoming a startlingly unequal society, in
terms of both wealth and economic opportunity. With post-crash wages
stagnant, the vaunted American middle class today is on precarious ground.
With opportunities for a middle-class livelihood shrinking, a large part of
the former middle class is edging downward toward a more precarious
place, closer to that of the poor, while a much smaller group is edging
upward toward great wealth. The poor are becoming more geographically
concentrated, separate from the rich and even from the middle.' The very
wealthy are ascending to heights of wealth, power, and influence that recall
the last Gilded Age a century ago. And where economics goes, politics
seems to follow. As the presidential campaign unfolds, we see candidates
whose financing (through Super PACs) depends to a startling degree on a
number of wealthy backers you can count on one hand-backers who
expect to control their part of the presidential campaign universe the same
way they would control their own companies or foundations. 2 We also
have, for the first time in living memory, a serious presidential candidate
who speaks openly about "oligarchy" and the connections between
economic and political power. "The real struggle," Bernie Sanders argues,
"is whether we can prevent this country from moving to an oligarchic form

* Professor of Law, University of Texas, Austin.
** Lloyd M. Bentsen Chair in Law & Professor of History, University of Texas, Austin. The

authors would like to thank all the participants in this Symposium for an unusually rich and
thought-provoking set of conversations; Kate Marcom, Key Hemyari, Vin Recca, and all the other
editors of Texas Law Review whose tireless work made possible both the Symposium and its
publication; and Bethany Spare, for excellent research assistance.

1. See Elizabeth Kneebone, The Growth and Spread of Concentrated Poverty, 2000 to 2008-
2012, BROOKINGS INST. (July 31, 2014), http://www.brookings.edu/research/interactives/
2014/concentrated-poverty#/M10420 [https://perma.cc/4WAC-H9KH] (showing the increased
concentration of poverty in distressed and high-poverty neighborhoods).

2. See Julie Bykowicz, Billionaire Donors Helped Cruz Rise in GOP Presidential Bid,
ASSOCIATED PRESS (Jan. 24, 2016, 3:42 PM), http://bigstory.ap.org/article/
2787cbcd3abd483085a98db0c2f3ce1 I/billionaire-donors-helped-cruz-rise-gop-presidential-bid
[https://perma.cc/4BUA-KRR9] (identifying super PACs that do not simply donate money, but
also influence campaign strategies).
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of society in which virtually all economic and political power rests with a
handful of billionaires." 3

We have been here before. This is certainly not the first time concern
about economic inequality and unequal opportunity has spilled over into
national politics. Nor is it the first time Americans have struggled with how
to steer our collective ship away from the rocks of "an oligarchic form of
society." But one important piece of the story seems different this time.
For prior generations of reformers throughout the nineteenth and early
twentieth century, economic circumstances like our own posed not just an
economic, social, or political problem, but a constitutional one. From the
beginning of the Republic through roughly the New Deal, Americans
vividly understood that the guarantees of the Constitution are intertwined
with the structure of our economic life. This understanding was the
foundation of a powerful constitutional discourse that today, with important
but limited exceptions, lies dormant: a discourse of constitutional political
economy.

The essays you are reading in this Symposium Issue of the Texas Law
Review are the product of a remarkable gathering held in spring 2016 that
aimed to rediscover some of these connections. The Symposium brings
together constitutional law scholars with scholars whose subjects we no
longer understand to be constitutional in nature at all: subjects such as tax
policy, corporations, antitrust, labor, and trade policy.4 But earlier rounds
of debate about these and many other important economic policy questions
did have constitutional dimensions. Understanding these dimensions
matters if we want to understand what constitutional political economy
could look like in the present or future.

As far as we know, this is the first time any law journal has organized
a symposium on the Constitution and economic inequality. We suspect it
will not be the last. We expect that the trajectories of both our politics and
our economic situation, and the connections between them, are likely to
lead to a flowering of different types of arguments that begin to reconnect
economics or political economy with constitutional law.

The participants in this Symposium are a varied group. Some offer
arguments that are more focused on the present; others on the past. All find
interesting ways to imagine the connections, which have been latent for
several generations, between the Constitution and our economic life,
especially inequality and unequal opportunity. The two of us have advised
the Texas Law Review students organizing the Symposium. We are not
exactly disinterested observers; we are hard at work at the moment on a

3. Bernie Sanders, U.S. Senator, Sen. Bernie Sanders at the Brookings Institution (Feb. 9,
2015), http://www.sanders.senate.gov/bernie-sanders-brookings-institution
[https://perma.cc/P6BL-9TJ9].

4. Not all of these are represented among the written contributions to this issue, but most are.
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joint book project on many of these themes. One panel's worth of essays
from the Symposium discusses our manuscript, which at the time of this
gathering was in an early, and partial, draft form. In this short Introduction,
we first introduce our own approach to the topic of the Constitution and
economic inequality-both so that you, the reader, can understand our own
orientation toward this topic, and because one set of participants in the
Symposium is responding to our draft. We then describe how the other
participants in this Symposium approach their own responses to the
connections between the Constitution and economic inequality.

I. The Democracy of Opportunity Tradition in Constitutional Political
Economy

First, here is a brief sketch of the kind of constitutional argument that
our book project puts front and center. Our approach begins with history.
It involves stepping outside the conventions of contemporary constitutional
discourse-what a constitutional argument sounds like today and to whom
it is addressed (usually, to courts). Our book recovers a different tradition
of constitutional argument that we call the "democracy of opportunity"
tradition.

Throughout the nineteenth and early twentieth centuries, reformers of
widely different stripes confronted crises in the nation's opportunity
structure, not unlike the ones today. They responded with constitutional
claims. The content of these claims varied. But at the core of these
reformers' arguments was an idea that we cannot keep our constitutional
democracy-our "republican form of government"-without certain
essentials: constitutional restraints against oligarchy and a political
economy that sustains a robust, wide-open middle class, broad enough to
accommodate everyone. These ideas are deeply intertwined. Too much
concentration of economic and political power at the top tends to erode the
economic and political standing of those in the middle. And a broad, open,
and secure middle class is itself a political and economic bulwark against
oligarchy.

A third principle-a principle of inclusion-has a more fraught and
complex relationship to this tradition. Sometimes, such as during
Reconstruction, this inclusionary principle has been at its core-no less
central to the tradition than preventing oligarchy or preserving a broad
middle class. But many leading figures in this broad tradition imagined a
democracy of opportunity for white men only, and rested their hope of
economic independence and equal citizenship for white men on the
subordination and exploitation of the labor of women and racial minorities.

For contemporary students of constitutional law, the democracy of
opportunity tradition presents many puzzles. The principle of inclusion is
familiar, but the others are not. Where in the Constitution are these
arguments about oligarchy and a broad and wide-open middle class to be

2016] 1289
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found? Advocates of the democracy of opportunity tradition made claims
on many pieces of constitutional text. But at their heart, these were what
we call structural constitutional arguments. Unlike the structural mode of
interpretation familiar to us today, which builds claims about topics like the
separation of powers and federalism on institutional relationships within the
political sphere, arguments about constitutional political economy begin
from the premises that economics and politics are inextricable and that our
constitutional order rests on and presupposes a political-economic order.

Here is another puzzle: How are these arguments even constitutional
arguments at all, when so often they are aimed not at courts, but, rather, at
the political branches? These arguments often spoke in the register of the
affirmative constitutional duty of legislators to act, rather than the register
more familiar today, of constitutional constraints on what the state can do.
The distinction is important. The conventions of our contemporary
constitutional discourse hold-to oversimplify slightly-that the only real
constitutional claims are ones enforceable, at least in principle, by courts.
These conventions suggest that constitutional claims are political
conversation stoppers that set boundaries on the scope of democratic policy
making. Part of the project of our book is to help readers see beyond these
current conventions and to recover a different way of thinking about
American constitutionalism in general and constitutional political economy
in particular. For the proponents of the democracy of opportunity tradition,
arguments about constitutional political economy were not outside
constraints on democratic politics. They were the substance of a democratic
constitutional politics. Far from being conversation stoppers, they were at
the heart of one side of a series of great national debates over how to
understand the relationship between our Constitution and our economic and
political life. The participants in these debates did not view arguments
about the affirmative constitutional duties of legislatures and executives as
"constitutional" in some merely rhetorical sense. Instead, the political
branches were crucial fora in which most important constitutional conflicts
and deliberations unfolded.

Justice Holmes famously wrote that the Constitution "does not enact
Mr. Herbert Spencer's Social Statics. ... [A] constitution is not intended to
embody a particular economic theory." 6 We think this is right, but with a
twist. The Constitution does not enact a specific economic theory, but it
does enact a social vision; our great constitutional debates have always been
about the nature of that vision. In the past, those debates-and the
intellectual work informing them-always addressed and often centered on

5. Frank Michelman explores and offers some questions about this term in his piece in this
Symposium. See Frank I. Michelman, The Unbearable Lightness of Tea Leaves: Constitutional
Political Economy in Court, 94 TExAS L. REV. 1403 (2016).

6. Lochner v. New York, 198 U.S. 45, 75 (1905) (Holmes, J., dissenting).
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the kind of political economy we need to sustain that vision. The
contemporary heirs of the democracy of opportunity tradition, if they hope
to continue this work, need to rediscover constitutional political economy.

Today, there is only one group that consistently makes arguments
about constitutional political economy: the libertarian right. Libertarians
have a substantive vision of a political and economic order they believe the
Constitution requires. They have long translated that vision into rights
claims that can be enforced in court. In this way, the contemporary
libertarians who are the lineal descendants of early-twentieth-century
freedom-of-contract and property-rights laissez-faire liberals continue to
make an array of constitutional claims that are recognizable as
constitutional political economy. (Indeed, these arguments share some
important roots with the democracy of opportunity tradition, although they
developed in a different and more reactionary direction.) These arguments
hang on many different doctrinal hooks. They inform interpretations of the
Commerce Clause, the separation of powers, the First Amendment, and
even the Equal Protection Clause. Whatever the doctrinal setting, the
underlying force of these claims comes from a vision of the relationship
between the Constitution and our economic life that would be very familiar
to veterans of many nineteenth- and early-twentieth-century constitutional
struggles over banking, currency, credit, labor, trusts, and federal power
over economic matters.

What is missing are the laissez-faire liberals' traditional opponents: the
advocates of the democracy of opportunity tradition. Their descendants live
on in our political life, but we have forgotten that their arguments, too, are
constitutional arguments. This has enormous implications. In campaign
finance law, it means that the Court sees the constitutionally protected
liberty to speak and spend,' but cannot see the constitutional stakes on the
other side-the way some of the challenged campaign finance laws aim to
prevent the emergence of a political-economic oligarchy. In a case like
NFIB v. Sebelius, it means the Court writes with the broccoli argument
looming in the background,' but without seeing the way the legislation aims
to protect a broad middle class by giving millions of Americans a fair
opportunity to obtain what has become one of the central hallmarks of
middle-class life (decent health insurance).

Ultimately, we think constitutional political economy is not primarily
about courts. A central aim of our book is to help recover the idea that

7. See, e.g., Citizens United v. FEC, 558 U.S. 310 (2010).
8. 132 S. Ct. 2566 (2012).
9. See id. at 2588-89 (positing that Congress could mandate that everyone buy vegetables to

address the problem that many Americans have unhealthy diets, which increases health care costs,
under the same logic that would justify a mandate to purchase health insurance under the
Commerce Clause).



Texas Law Review

constitutionalism is not exclusively about what courts do. In the end, we
think those who developed this important tradition in American
constitutional thought got quite a lot of the big things right. Our
constitutional order does, in fact, rest and depend on a political-economic
order. That political-economic order does not maintain itself. It requires
action by all parts of government.10 Although the content of what is
required changes radically over time as our economy changes, we think the
basic principles of the democracy of opportunity tradition remain
affirmative constitutional obligations of government: to prevent an
oligarchy from amassing too much power; to preserve a broad, wide-open
middle class as a counterweight against oligarchy and a bulwark of
democratic life; and to include everyone, not just those privileged by race or
sex or class, in a democracy of opportunity that is broad enough to unite us

all.
By calling these duties constitutional obligations, we mean to elevate

them in comparison to the other manifold responsibilities of government.
Not every issue-not even every highly important issue-has the same
relationship to the political-economic order that constitutes a democratic
society. But we do not mean to suggest that constitutional political
economy ought to be elevated above the plane of democratic debate. Quite
the opposite. It has been the subject of intense democratic debate since the
very inception of our constitutional tradition-debate that we once
recognized, correctly, as a form of constitutional politics. Today, only the
libertarian right is self-consciously engaged in the constitutional politics of
these questions. We think that should change. And we think that as our
economic and political present increasingly calls to mind the Gilded Age
past, it likely will. If the thoughtful and varied responses of the participants
in this Symposium are any indication, it would seem that at least in the legal
academy this process is already well underway.

II. A Synopsis of the Symposium

The Symposium begins with a set of intellectual and historical points
of departure, some with an enormously broad sweep, others more focused
and specific. Ganesh Sitaraman views the problem through the widest
angle historical lens." Drawing on a book manuscript in progress, he
argues that constitutional thinkers, beginning in ancient Greece and Rome,
have understood that there was a necessary, important relationship between
constitutional design and the distribution of wealth. He argues that the old
way of managing this relationship was what we might now call
consociationalist: it provided representation in government for the wealthy

10. It often requires forbearance from action, as well.
11. See Ganesh Sitaraman, Economic Structure and Constitutional Structure: An Intellectual

History, 94 TEXAS L. REV. 1301 (2016).
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and for the poor, and managed their conflicts through constitutional design.
He calls the constitutions that reflect this approach "class warfare
constitutions," and contrasts them with "middle-class constitutions," which
assume that their society will not have such extreme differentiations in the
distribution of wealth. The American Constitution, he argues, is in the
latter category-which means it is threatened in a fundamental way by
gross inequalities of wealth.

Sabeel Rahman employs a wide lens of a different sort.' 2 Drawing on
his own book manuscript in progress, he begins with the Progressive
response to Lochner, especially the hostility of the Progressives and legal
realists to the courts. He argues that from this key moment in constitutional
and political history we can learn something broader about both social and
constitutional change: that restructuring the political economy is a
quintessentially democratic process. He argues that we should understand
this process-by which democracy asserts itself against various forms of
domination-as a constitutional process in a "small-c" sense, as distinct
from the "large-C" constitutionalism of constitutional text and
constitutional rights.

Mark Graber, by contrast, focuses our attention on a single statute: the
Second Freedmen's Bureau Bill of 1866.13 From it, however, he draws
some very broad and striking lessons about the actual practice of American
constitutionalism. The Second Freedmen's Bureau Bill implemented the
Thirteenth Amendment as the Reconstruction Republicans understood that
Amendment. The bill provided people of all races with various goods and
services that the Republicans viewed as necessary in order to unwind the
economic order of slavery and provide for the full and equal citizenship of
both blacks and whites. Part of what Graber explores in this fascinating
snapshot of constitutional politics is its partisan nature: it was really the
Republican Party, and certainly not the courts, that the Reconstruction
Congress imagined would interpret and enforce the guarantees of the
Thirteenth Amendment-and the party would do this through legislation
that explicitly attempted to intervene in American political economy.

Frank Michelman offers a critical discussion of the sense-if any-in
which our argument, as outlined in the Part above, is a constitutional
argument. 14 He carefully teases out some different senses in which an
argument like ours makes claims about the Constitution in court. He asks
whether we are essentially opening the door to an unraveling of the New
Deal settlement, and a return of what Holmes called "economic theory" to

12. See K. Sabeel Rahman, Domination, Democracy, and Constitutional Political Economy in
the New Gilded Age: Towards a Fourth Wave of Legal Realism?, 94 TEXAs L. REV. 1329 (2016).

13. See Mark A. Graber, The Second Freedmen's Bureau Bill's Constitution, 94 TEXAS L.
REV. 1361 (2016).

14. See Michelman, supra note 5.
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the work of the courts.15 And finally, he questions why our argument
contains much talk of the Constitution, but relatively little talk of
constitutional rights.

A series of three papers following Michelman's engage directly with
our project, the broad contours of which we outlined very briefly above.
For a summary of its scope and its basic shape, you could do worse than
beginning with Jed Purdy's essay. 16 Purdy was charged at the Symposium
with introducing our project, and here he does that gracefully and swiftly.
He emphasizes what we call the "great forgetting"-the disappearance of
the discourse of constitutional political economy in the wake of the great
triumph of the democracy of opportunity tradition in the New Deal.
Purdy's essay imagines what it would mean to recover this tradition and
restore its central place in our understanding of our constitution. He
imagines both benefits and potential risks, and explores both.

Jack Balkin explores the conceptual foundations of our project, and the
argument for understanding the tradition we are sketching as a
constitutional tradition.' 7  He finds that our project fits well with, and
indeed exemplifies, his general theory of living originalism.' 8 His argument
centers on what he calls "republicanism," a set of related principles that the
founding generation correctly understood to be part of the ground on which
the Constitution necessarily rests. Balkin argues that the affirmative
legislative constitutionalism we describe and advocate is best understood as
a form of "state-building constitutional construction": it is how Americans
build out the specifics of our constitutional order on the foundation of
principles that include a commitment to a political economy compatible
with republicanism.

Cynthia Estlund focuses on a long-running conflict within the
democracy of opportunity tradition as we understand it: the perennially
fraught relationship between, on the one hand, the principle of inclusion,
especially across racial lines, and on the other, a commitment to preventing
oligarchy and preserving a broad, open middle class. 19 Using conflicts over
labor law as her central case, Estlund argues that the future prospects of the
democracy of opportunity tradition are threatened by the same political and
economic forces that so often cleave apart economically struggling whites
and racial minorities. She then explores the potential implications the

15. Lochner v. New York, 198 U.S. 45, 75 (1905) (Holmes, J., dissenting).

16. See Jedediah Purdy, Overcoming the Great Forgetting: A Comment on Fishkin and
Forbath, 94 TExAs L. REV. 1415 (2016).

17. See Jack M. Balkin, Republicanism and the Constitution of Opportunity, 94 TEXAS L.
REV. 1427 (2016).

18. See JACK M. BALKIN, LIVING ORIGINALISM (2011).

19. See Cynthia Estlund, The "Constitution of Opportunity" in Politics and in the Courts, 94
TEXAS L. REV. 1447 (2016).
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democracy of opportunity tradition might have for the law of labor and
work.

Cory Adkins's and David Grewal's contribution takes the historical
recovery of constitutional political economy in the direction of international
trade, exploring the changing constitutional status of trade agreements from
the Founding Era to the present.20 Until the mid-twentieth century,
international commercial agreements were passed as treaties, by two-thirds
of the Senate; afterward, such agreements were repackaged as normal
legislation; and more recently, "fast-tracked" as "congressional-executive
agreements." These agreements also have begun to reach deeply into
domestic regulation, in fields like intellectual property, environmental
regulation, and consumer protection. Adkins and Grewal examine what
accounts for these transformations and what they mean for contemporary
constitutional politics. Comparing the constitutional political-economic
discourse of the Founders with that of today's policy makers, they observe
that amid important continuities, "one of the Founders' major concerns has
been left behind, namely that one region's economic interests and
institutions should not be aggressively undercut in promoting the interests
of another."2 1  The disappearance of this concern, Adkins and Grewal
argue, coincides with an international policy that "now privileges the
finance and technology sectors" on the two coasts and short shrifts "the
decaying industrial heartland."22 "Recovering what Forbath and Fishkin
call the 'constitution of opportunity,"' they suggest, "will require examining
how these changes . .. have affected the capacity for self-government in the
American republic."2 3

Jeremy Kessler's essay argues that both our project and the other
historical contributions to this Symposium would benefit from revisiting the
Marxist tradition's toolkit for understanding the interplay of law and
political economy.2 4 From a Marxist perspective, Kessler suggests, what
was afoot in the "constitution of opportunity" tradition we chronicle may
have been not so much an egalitarian critique of emerging industrial
capitalism as a battle to purge the American legal and constitutional order
of the remnants of precapitalist legal and political-economic formations,
such as slavery and the quasi-feudal kinds of property interests in labor that
imbued nineteenth- and early-twentieth-century labor law. The New Deal,
on Kessler's account, may have represented "little more than the
achievement of properly capitalist labor relations outside the Jim Crow

20. See Cory Adkins & David Singh Grewal, Two Views of International Trade in the
Constitutional Order, 94 TEXAS L. REV. 1495 (2016).

21. Id. at 1498.
22. Id.
23. Id. at 1498-99.
24. See Jeremy K. Kessler, The Political-Economic Conditions of "Constitutional Political

Economy, " 94 TEXAS L. REV. 1527 (2016).
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South."25 But even if the New Deal's version of constitutional political
economy had more egalitarian force than that suggests, its "discursive
supremacy" was short-lived; it was followed by what we call "the great
forgetting." Kessler argues that our account of that forgetting "neglects the
determinate political-economic event of the post-WWII period": a Cold
War "between monopoly capitalism and state socialism launched precisely
at the moment when the economically egalitarian interpretation of
constitutional political economy apparently became unspeakable." 26 The
democracy of opportunity tradition, as Kessler sees it, was not so much
forgotten or defeated by forces we highlight, like the anti-New Deal
coalition of Jim Crow Dixiecrats and pro-business Republicans; it was
purged by Cold War anticommunism. Recovering a more democratic and
egalitarian constitutional political economy today, Kessler concludes, may
require a direct confrontation with the "material and discursive structures"
that anticommunism left us. 27

If Kessler's essay urges us to delve more deeply into Marxism, James
Pope's contribution takes a leaf from the great, unorthodox Marxist thinker,
W.E.B. Du Bois, whose insights into the role of race in the formation of the
United States' white working class inform Pope's answer to the old
question: "Why is there no socialism in the United States?" 28 Pope's
answer, like Du Bois's,29 Derrick Bell's,30 and others in this distinctive
tradition,31 is that working-class identities in the United States took shape
around racial identities; white working people in the United States spurned
class solidarity across racial lines, settling instead for the psycho-cultural
wages of whiteness, along with the material privileges whiteness brought in
a political economy that, for most of U.S. history, relegated African-
Americans (and often other racial others) to the most menial and
"degraded" labor. Pope's essay is a ranging synthesis of how centrally law
figured in creating and enforcing these racial divisions, from the legal

25. Id. at 1532.
26. Id.
27. Id. at 1554.
28. See generally James Gray Pope, Why Is There No Socialism in the United States? Law

and the Racial Divide in the American Working Class, 1679-1964, 94 TEXAS L. REV. 1555
(2016).

29. See W. E. B. DU BOIS, BLACK RECONSTRUCTION IN AMERICA 130-31 (1963) (discussing
the history and consequences of racial rifts in the American working class); see also DAVID R.
ROEDIGER, THE WAGES OF WHITENESS 11-13 (rev. ed. 2007) (discussing Du Bois's argument
that white supremacy diluted working-class unanimity and inhibited the ability of the working
class to confront exploitation).

30. See DERRICK BELL, RACE, RACISM, AND AMERICAN LAW 60-61 (5th ed. 2004)
(explaining the use of race in "facilitating the settlement of differences between segments of the
white society" and identifying the success of these tactics in America over the last three
centuries).

31. See, e.g., William E. Forbath, Caste, Class and Equal Citizenship, 98 MICH. L. REV. 1
(1999).
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construction of black slavery in the mid-seventeenth century onward. Like
Du Bois, Pope zeroes in on Reconstruction as a moment of possibility, a
remarkable experiment in forging a black citizenry and a free black
yeomanry and working class, which began forming cross-racial, class-based
alliances with the poor whites of the South. Pope's point is that-contrary
to Bell's assessment-poor Southern whites were not "'easily detoured
[from cross-racial cooperation] into protecting their sense of [racial]
entitlement"' and settling for the wages of whiteness. 32 Quite the contrary:
while federal courts enforced the era's new civil rights statutes,
safeguarding blacks' ballots and freedom of association and assembly
against local efforts at disenfranchisement and extralegal white terror,
nascent cross-racial movements flourished. But at that critical juncture,
Pope argues, the Supreme Court in a series of critical decisions from
Cruikshank33 to Hodges34 to Giles35 tore apart the legal bases of federal
protection and fatally wounded these experiments, allowing the official
suppression of the black vote and the violent suppression of interracial
cooperation to go forward and egging on the other branches of national
government in their abandonment of Reconstruction's constitutional
commitments before these experiments in creating cross-racial economic
associations and a cross-racial "poor man's party" could take root.

Kate Andrias's essay begins with a puzzle: scholars have built a robust
set of constitutional claims about labor rights, claims with deep roots in the
labor movement's own past struggles and its own traditions of
constitutional claim-making. 36 Yet, workers' movements today have made
no use of these claims, Andrias reports. The reason, she suggests, has to do
with the deep mutual hostility between workers' movements and the courts.
If past were prologue, workers could at least use such arguments outside the
courts, but, she argues, "in our [contemporary] legal culture, constitutional
arguments are primarily judicial arguments," 37 and have a way of ending up
in court, where workers tend to lose as they have most of the time for more
than a century. Thus, it makes sense for workers to avoid constitution talk.
At the same time, Andrias argues, to lay the groundwork for any future
constitution of workers' rights-rights "to a union and to collective
bargaining, to decent wages and benefits, to basic dignity and a measure of
democracy at work"-we would need fundamental political changes that

32. Pope, supra note 28, at 1559 (quoting DERRICK BELL, FACES AT THE BOTTOM OF THE
WELL: THE PERMANENCE OF RACISM 7 (1992)).

33. United States v. Cruikshank, 92 U.S. 542 (1876).
34. Hodges v. United States, 203 U.S. 1 (1906).
35. Giles v. Harris, 189 U.S. 475 (1903).
36. See Kate Andrias, Building Labor's Constitution, 94 TEXAS L. REv. 1591 (2016).
37. Kate Andrias, Building Labor's Constitution, BALKINIZATION (Jan. 24, 2016),

http://bakin.blogspot.com/2016/01/building-labors-constitution.html [https://perma.cc/EGF6-
FK9T].
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only organizing can bring about.38 She argues that campaigns such as the
Fight for $15 and the Domestic Workers Alliance, working outside the
confines of labor law as it is traditionally understood, may be laying the
political groundwork for a future "anti-oligarchy Constitution."

Brishen Rogers, for his part, addresses what such a future architecture
of labor rights might look like, taking account of the contemporary labor
market conditions and new kinds of workers' movements that Andrias
describes-and taking account, as well, of the inescapable fact that the
relationship among the state, unions, and individual workers is devilishly
complicated "in a constitutional culture that prizes individual liberty." 39 In
place of today's archaic and dysfunctional labor law framework, Rogers
proposes a model he calls "libertarian corporatism." 40 In place of our weak
and outmoded forms of decentralized collective bargaining, Rogers's
scheme would encourage, or even mandate, collective bargaining at the
occupational or sectoral level. But, also in contrast to today, it would leave
workers nearly unfettered choice as to bargaining representatives and
thereby draw the sting out of the Supreme Court's recent neo-Lochnerian
attacks on what remains of compulsory cost-sharing under the present labor
law regime. Finally, Rogers's model taps into the libertarian strain of
contemporary Court doctrine, by removing certain core legal constraints on
workers' concerted action, as a kind of libertarian quid pro quo for
eliminating bargaining unit exclusivity and compulsion. No matter that it
proceeds in some "conservative" laissez-faire directions, the model would
vastly enhance workers' economic and political clout, and so its real-world
salience depends on politics. If the nascent movements that Andrias
describes gain steam in the context of a broader progressive revival, then
perhaps this may prove a first sketch of some of labor's planks in a future
legislative anti-oligarchy constitution.

Finally, Olatunde Johnson's essay hones in on the interaction and
tensions between class-based and race-based egalitarianism, two threads
that any future democracy of opportunity will need to weave together. 41
She argues that geography-place-is the key to both forms of inequality
today. Opportunity is tied to place, which is why racial and income
segregation each play such a large role in the intergenerational reproduction
of inequality. Johnson begins by highlighting empirical data suggesting
why neighborhoods with concentrated poverty-which poor black people
are much more likely to live in than poor white people-are resistant to

38. Andrias, supra note 36, at 1595.
39. Brishen Rogers, Libertarian Corporatism Is Not an Oxymoron, 94 TEXAS L. REV. 1623,

1623 (2016).
40. Id. at 1624.
41. See Olatunde C.A. Johnson, Inclusion, Exclusion, and the "New" Economic Inequality,

94 TEXAS L. REV. 1647 (2016).

1298 [Vol. 94:1287



2016] Reclaiming Constitutional Political Economy 1299

some of the policy solutions on offer that aim either for race-based civil
rights or for universal avenues of access to the middle class. She then turns
to a set of solutions she views as potentially more promising: efforts by
government at both the federal and (especially) the state and local level to
"remake place," edging living patterns toward a future of greater inclusion
along lines of both race and class.

All in all, it is a rich and fascinating set of essays, which, on the whole,
raise more questions than they settle. We suspect this is not the last
symposium that will explore the interplay between the Constitution and
economic inequality-let alone the series of related interactions that enrich
so many of these essays: race and class, legislatures and courts, history and
the egalitarian possibilities of our own time. The gathering in Austin that
gave rise to this Symposium was remarkable, we thought, in part because
we left with a sense that a large group of scholars, with wildly diverse
substantive interests, were converging on a set of related questions that are
unlikely to go away in the coming years. We hope this published
Symposium is useful to others who wish to engage in, or with, that work.
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In the last four decades, the American middle class has been hollowed
out, and fears are growing that economic inequality is leading to political
inequality. These trends raise a troubling question: Can our constitutional
system survive the collapse of the middle class?

This question might seem tangential-if not unrelated-to contemporary
constitutional theory. But for most of the history of political thought, one of the
central problems of constitutional design was the relationship between the
distribution of wealth in society and the structure of government. Two
traditions emerged from thinking about this relationship. The first tradition
assumed that society would be divided into rich and poor, and it designed
class-warfare constitutions that incorporated economic classes directly into the
structure of government. The second tradition was based on the assumption
that society was relatively equal economically; as a result, it was not necessary
to incorporate economic class into these middle-class constitutions.

This Essay identifies these two traditions and traces their intellectual
history from Aristotle through the eighteenth century. It then shows that the
intellectual tradition of the middle-class constitution was alive and flourishing
during the time of the American founding-suggesting that the collapse of the
American middle class today has consequences of constitutional significance.
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Introduction

In the last four decades, the American middle class has been hollowed
out.' Economists have documented widening inequality and the increasing
share of wealth going to the top 1% and 0.1% of Americans. 2 At the same
time, fears are growing that economic inequality is leading to political
inequality. In a variety of studies over the last decade, political scientists
have shown that economic elites dominate all aspects of the American
political system.3 In fact, they have even demonstrated that the views of
middle-class Americans have effectively no impact on policy outcomes,
while the views of economic elites are strong predictors.4 These findings
operate across all areas of policy, and they provide systematic empirical
evidence that American politics is skewed in favor of the wealthiest. Some
scholars have even begun to study oligarchies throughout history as a way
to better understand contemporary America.s These trends raise a troubling
question: Can our constitutional system survive the collapse of the middle
class?

What does the middle class have to do with preserving our
constitutional system? The answer is hardly obvious. In the last few
decades, constitutional theory has focused surprisingly little on the collapse
of the middle class. 6  Work on economic and political inequality has
primarily been in specific domains such as campaign finance reform and the
rights of the poor.' With a few notable exceptions, constitutional theorists

1. See generally DAVID MADLAND, HOLLOWED OUT: WHY THE ECONOMY DOESN'T WORK

WITHOUT A STRONG MIDDLE CLASS (2015) (documenting the decline of the American middle
class, and arguing that a strong middle class is necessary to America's economic growth).

2. See, e.g., THOMAS PIKETTY, CAPITAL IN THE TWENTY-FIRST CENTURY (2014).

3. See, e.g., LARRY M. BARTELS, UNEQUAL DEMOCRACY: THE POLITICAL ECONOMY OF THE

NEW GILDED AGE 1-3 (2008) (discussing the ramifications that economic inequality has on
democratic politics); MARTIN GILENS, AFFLUENCE AND INFLUENCE: ECONOMIC INEQUALITY

AND POLITICAL POWER IN AMERICA 112 (2012) (documenting "enormous inequalities in the
responsiveness of policy makers to the preferences of more- and less-well-off Americans"); KAY
LEHMAN SCHLOZMAN ET AL., THE UNHEAVENLY CHORUS: UNEQUAL POLITICAL VOICE AND THE

BROKEN PROMISE OF AMERICAN DEMOCRACY 117 (2012) (connecting economic inequality with

political inequality).
4. Martin Gilens & Benjamin I. Page, Testing Theories of American Politics: Elites, Interest

Groups, and Average Citizens, 12 PERSP. ON POL. 564, 573 & fig.1 (2014).

5. See JEFFREY A. WINTERS, OLIGARCHY 211-20 (2011) (placing the United States within a
greater discussion of various forms of oligarchies).

6. See Ganesh Sitaraman, The Puzzling Absence of Economic Power in Constitutional Theory,
101 CORNELL L. REV. (forthcoming 2016) (noting and examining the lack of constitutional
discourse surrounding growing economic inequality).

7. The literature is voluminous. For a few recent entries in the campaign finance literature,
see LAWRENCE LESSIG, REPUBLIC, LOST: HOW MONEY CORRUPTS CONGRESS-AND A PLAN TO

STOP IT (2011); ROBERT C. POST, CITIZENS DIVIDED: CAMPAIGN FINANCE REFORM AND THE

CONSTITUTION (2014); ZEPHYR TEACHOUT, CORRUPTION IN AMERICA: FROM BENJAMIN

FRANKLIN'S SNUFF BOX TO CITIZENS UNITED (2014). On the rights of the poor, the classic

statements are Frank I. Michelman, Foreword: On Protecting the Poor Through the Fourteenth
Amendment, 83 HARV. L. REV. 7 (1969); Frank I. Michelman, In Pursuit of Constitutional
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rarely discuss the distribution of wealth in society in ways that implicate the
basic structure of the Constitution.'

This is surprising. For most of the history of political thought, one of
the central problems of constitutional design was the relationship between
the distribution of wealth in society and the structure of government. From
the ancient Greeks onward, political philosophers were preoccupied with
the problem of economic inequality and the structure of government.
Unless a society had a strong middle class, the wealthy elites would clash
with everyone else-the rich oppressing the poor, the poor seeking to
confiscate and redistribute the wealth of the rich. Economic inequality led
inevitably to political inequality, and as a result, to instability, class warfare,
and revolution. A vital task of constitutional theory was to design
governments that would not fall prey to the tumults that accompanied
economic inequality.

In this Essay, I make two arguments. The first argument is that many
constitutional thinkers throughout history not only saw a relationship
between the economic structure of society and the structure of government,
but also recognized that the distribution of wealth in society constrained the
type of government that could operate. To show this, I present a brief
intellectual history of two different traditions that address the relationship
between the economic structure of society and the structure of government.
The first tradition assumed that society would be divided into the rich and
poor. It held that the best way to prevent instability was to incorporate
economic class directly into the structure of government. I call these
systems class-warfare constitutions. The second tradition was based on the
alternate assumption: society was not defined by economic inequality, but
rather by relative equality and a large middle class. In a society with
relative economic homogeneity, the constitution need not incorporate class
into its structure. I call this kind of system a middle-class constitution.
Importantly, political thinkers recognized that as the distribution of wealth
changed in society, so too would the distribution of political power. These
two traditions are the subject of Part I.

Welfare Rights: One View of Rawls' Theory of Justice, 121 U. PENN. L. REV. 962 (1973); and
Frank I. Michelman, Welfare Rights in a Constitutional Democracy, 1979 WASH. U. L.Q. 659.
See also Peter B. Edelman, The Next Century of Our Constitution: Rethinking Our Duty to the
Poor, 39 HASTINGS L.J. 1 (1987). For an intellectual history of the evolution of constitutional
welfare rights, see William E. Forbath, Constitutional Welfare Rights: A History, Critique and
Reconstruction, 69 FORDHAM L. REV. 1821 (2001). For a response, see Frank I. Michelman,
Democracy-Based Resistance to a Constitutional Right of Social Citizenship: A Comment on
Forbath, 69 FORDHAM L. REV. 1893 (2001). A more recent entry is Goodwin Liu, Rethinking
Constitutional Welfare Rights, 61 STAN. L. REV. 203 (2008).

8. The exceptions include Kate Andrias, Separation of Wealth: Inequalities and the Erosion
of Checks and Balances, 18 U. PA. J. CONST. L. 419 (2015); Joseph Fishkin & William E. Forbath,
The Anti-Oligarchy Constitution, 94 B.U. L. REV. 669 (2014); and Sitaraman, supra note 6.
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My second argument is that the intellectual tradition of the middle
class-constitution was alive and flourishing during the time of the American
founding. The founding generation was well aware of the history of
statesmen and theorists grappling with the problem of class warfare. But
they did not adopt a design premised on the inevitability of class conflict.
Instead, from the time of the American Revolution through the creation of
the Constitution, many Americans believed that the New World was unique
because it had relative economic equality. Americans understood and
talked about this fact throughout the Founding Era and linked it to the kind
of government they were trying to establish. My argument is not that these
ideas about economic equality and republican government were the only
intellectual tradition at the time of the founding, but that these ideas were
prominent, widely accepted, and an important part of shaping the
intellectual milieu from which the Constitution emerged. This is the subject
of Part II.

The more ambitious argument-that the American Constitution was
predicated on the assumption of relative economic equality and that
widening inequality today threatens our constitutional system-must be left
to another time and place. But even this brief intellectual history suggests
the magnitude of the stakes. Many great political and constitutional
theorists believed that when the economic structure becomes misaligned
from the constitutional structure, one of two evils is likely to emerge.
Either a government defined by freedom and stability will slowly and
silently slide into oligarchy, or there will be instability, strife, and even
conflict, leading ultimately to revolution. In this light, the collapse of the
middle class and widening inequality over the last generation should raise
grave concerns about the future of America's constitutional system.

I. Economic Structure and Constitutional Structure: An Intellectual
History

When many people-including constitutional scholars-think about
the structure of a constitution, the emphasis is on the arrangement of
different offices or branches of government.9 Is there a president or a prime
minister? One house in the legislature or two? Federalism or nationalism?

9. In the United States context, see generally SANFORD LEVINSON, OUR UNDEMOCRATIC

CONSTITUTION: WHERE THE CONSTITUTION GOES WRONG (AND How WE THE PEOPLE CAN
CORRECT IT) (2006) (critiquing structural components of the U.S. Constitution, such as unequal
Senate representation). In the comparative context, there is more attention to social preconditions
but the emphasis is still on more formal structures. See generally, e.g., COMPARATIVE
CONSTITUTIONAL DESIGN (Tom Ginsburg ed., 2012) (primarily comparing structural features of
constitutional systems); DONALD S. LUTZ, PRINCIPLES OF CONSTITUTIONAL DESIGN (2006)

(same). Even in works that emphasize social and political context, there is little on economics.
See generally, e.g., SOCIAL AND POLITICAL FOUNDATIONS OF CONSTITUTIONS (Denis J. Galligan
& Mila Versteeg eds., 2013) (discussing theories of constitutions as means of social coordination,
manifestations of elite self-interest, or expressions of national values).
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Once the basic structure is set, the question becomes how the separate
branches of government check and balance each other. Constitutional
design is about the structure of government. Questions about society-like
the distribution of wealth-rarely come into play. Of course, this is not the
only way to think about constitutional design. Theories of
consociationalism, for example, involve constitutional design for societies
divided along social, ethnic, religious, or linguistic lines, and they use
entrenched structures such as federalism, power sharing, and proportional
representation to ensure the representation of different groups.10 What is
striking is that consociational design strategies are focused not on checks
and balances between different branches of government, but rather on
incorporating preexisting social groups directly into the structure of
government.

While modern constitutional designers often use consociationalism to
address ethnic, linguistic, and religious cleavages, they generally do not
consider economic cleavages as a social grouping worthy of constitutional
consideration." Yet throughout history, economic division-the division
between the rich and poor-was a central preoccupation of constitutional
theory and design. Theorists focused on this problem came to see two
equilibria in constitutional design. Class-warfare constitutions, the subject
of Part A, incorporated economic divisions into government in ways similar
to how consociationalism incorporates religious, linguistic, or ethnic
divisions. Part A focuses on the best developed theory, found in Aristotle's
Politics, and the most significant example in the history of political thought,
the Roman Republic's Tribune of the Plebs. Middle-class constitutions, the
topic of Part B, featured relative economic homogeneity in the population
and thus did not incorporate class into the structure of government. Part B
also begins with Aristotle's theory and then focuses on the works of
Florentine Donato Giannotti and the English philosopher James Harrington,
ultimately tracing Harrington's views into the eighteenth century.
Importantly, political theorists recognized that as the distribution of wealth
in society changed, the distribution of political power-and therefore the
constitutional structure-would likely change as well.

10. See AREND LIJPHART, DEMOCRACY IN PLURAL SOCIETIES 25 (1977) (defining
consociationalism). The classic article is Arend Lijphart, Consociational Democracy, 21 WORLD
POL. 207 (1969). See also Arend Lijphart, Constitutional Design for Divided Societies, J.
DEMOCRACY, Apr. 2014, at 96, 96-97; Juan J. Linz & Alfred Stepan, Toward Consolidated
Democracies, J. DEMOCRACY, Apr. 1996, at 14, 26.

11. Of course, one might argue that there is a difference between characteristics that are
entrenched or immutable (e.g., religion, ethnicity, and race) and economic class. But this depends
on whether these social facts are seen as fixed or constructed. For example, in some societies,
religion, ethnicity, and language might be considered constructed and mutable, and in others,
economic status might actually be fixed (either formally or practically) from birth.

2016] 1305



Texas Law Review

A. Class-Warfare Constitutions

Since at least the time of Pindar, political theorists classified
governments along the lines of monarchy, aristocracy, and democracy.12

Herodotus, Thucydides, and Plato all gave accounts of constitutional forms
along these lines, with varying degrees of specificity.' 3  But the best
developed account was Aristotle's. In Politics, Aristotle set as his task
determining what the best constitution is for a state. Not just the best
constitution in theory (which he called the "constitution of our prayers"),
but more importantly, the best constitution that can actually be achieved in
the real world.14  Like other political philosophers throughout history,
Aristotle identified the main forms of government as kingship, aristocracy,
and what he called "constitutional government" or "polity." Each of these
perfect systems had a corresponding imperfect form of government:
tyranny, oligarchy, and democracy.' 5

The conventional wisdom is to think of these "forms" of government
as based on the number of rulers.1 6 Kingship and tyranny involve a single
ruler. Aristocracy and oligarchy, the rule of the few. Constitutional
government and democracy, government by the many. But Aristotle did
not take this view. For Aristotle, social conditions could not be divorced
from politics. That a community has some rich people and some poor
people or is unified or divided in its beliefs mattered for politics.' 7 Because
"relations of power among social groups" determines political outcomes, 8

social factors are central to thinking about the structure of government. To
gain any real insight into the best constitution for a society, Aristotle thus
believed it was not enough to account for the structure of offices that
leaders hold. It was also necessary to consider powerful groups in society.

12. MELISSA LANE, THE BIRTH OF POLITICS: EIGHT GREEK AND ROMAN POLITICAL IDEAS
AND WHY THEY MATTER 69 (2014); David E. Hahm, The Mixed Constitution in Greek Thought,
in A COMPANION TO GREEK AND ROMAN POLITICAL THOUGHT 178, 179 (Ryan K. Balot ed.,
2009).

13. For a summary, see LANE, supra note 12, at 69-71; Andrew Lintott, Aristotle and the
Mixed Constitution, in ALTERNATIVES TO ATHENS: VARIETIES OF POLITICAL ORGANIZATION

AND COMMUNITY IN ANCIENT GREECE 152, 153 (Roger Brock & Stephen Hodkinson eds., 2000).
14. ARISTOTLE, POLITICS, in ARISTOTLE, THE POLITICS AND THE CONSTITUTION OF ATHENS

V.1.1288b1-.1288b34, at 91-92 (Stephen Everson ed., Cambridge Univ. Press 1996); FRED D.
MILLER, JR., NATURE, JUSTICE, AND RIGHTS IN ARISTOTLE'S PoLITICS 191 (1995).

15. ARISTOTLE, supra note 14, III.7.1279a22-.1279b10, at 71-72.
16. For the classic overview of how the concept of the separation of powers emerged and

intersected with balance-of-power and checks-and-balances theories, see generally M. J. C. VILE,
CONSTITUTIONALISM AND THE SEPARATION OF POWERS (2d ed. 1998). Vile does less with the
economic component of these theories, though he does at various points note that economic class
was relevant. Id. at 7, 25, 39, 108.

17. ARISTOTLE, supra note 14, IV.3.1289b28-.1290a14, at 94.
18. Josiah Ober, Aristotle's Political Sociology: Class, Status, and Order in the Politics, in

ESSAYS ON THE FOUNDATIONS OF ARISTOTELIAN POLITICAL SCIENCE 112, 112 (Carnes Lord &
David K. O'Connor eds., 1991).

1306 [Vol. 94:1301



Economic Structure and Constitutional Structure

"[T]he constitution," Aristotle commented, "is a community," and the
"community is the constitution." 9

While he recognized the link between the number of rulers and the
type of government, because he believed that social conditions and
government were intertwined, Aristotle did not think the number of rulers
was the defining feature of the forms of government. 20 Rather, the critical
feature was which class ruled.2 1 Oligarchy was rule in the interest of the
wealthy.22 Democracy was rule in the interest of the poor.23 "[T]he real
difference between democracy and oligarchy is poverty and wealth,"
Aristotle wrote.24 "Wherever men rule by reason of their wealth, whether
they be few or many, that is an oligarchy, and where the poor rule, that is a
democracy."2 5 It was simply an "accident" that in most cases a few are
wealthy and many are poor.26

For Aristotle, one of the central problems of constitutional design was
the possibility of class warfare between the wealthy and the poor. In a
democracy, Aristotle averred that the poor would govern the country
because democracies are based on free and equal citizenship. The problem,
however, was that because the poor are "equal in any respect" (freedom),
they will believe they should be equal in all respects. 27 So if the poor
control government, they are likely to confiscate and redistribute the wealth
of the rich.28 The rich, in turn, will be threatened by these efforts and
revolt, bringing further strife and instability to the state. Giving control to
the wealthy through an oligarchy was no better. The wealthy are
susceptible to thinking that because they are "unequal in one respect" (their
wealth), they should be unequal in all respects.29 If the wealthy control
government, they are likely to hoard money and property for themselves
and oppress the poor because they will believe the poor are less worthy of
respect. 30 The poor then have cause for rebellion. Aristotle outlined some
suggestions on how to prevent class warfare-including honoring those
who rule without personal gain and giving power and respect to the class
not in power-but he was not optimistic that these solutions would stabilize

19. ARISTOTLE, supra note 14, II.1.1260b37-.1260b38, at 31; Id. III.4.1276b30, at 65.
20. See id. III.7.1279a25-.1279a30, at 71.
21. See Hahm, supra note 12, at 188.
22. ARISTOTLE, supra note 14, III.8.1279b17-.1279b18, at 72.
23. Id. III.8.1279b18-.1279b20, at 72.
24. Id. III.8.1279b40-.1280a1, at 72.

25. Id. III.8.1280al-.1280a3, at 72.
26. Id. IV.4.1290b1-.1290b4, at 95.
27. Id. V.1.1301a28-.1301a30, at 120.
28. See id. III.10.1281al4-.1281al7, at 75 (considering the possibility of the poor

redistributing the riches of the wealthy).
29. Id. V.1.1301a30-.1301a33, at 120.
30. Id. III.10.1281a25-.1281a27, at 75.
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the community.3 1 The division between the rich and the poor meant
constitutional revolution was an ever-present risk.32

Aristotle's first solution-the one best known in history-is what he
called "mixed" government.3 3  Most people today think of mixed
government as blending the three different "pure" types of government: rule
by one (monarchy), by the few (aristocracy), and by the many (democracy).
But because Aristotle thought of constitutional government as blending
economic classes, not just the number of rulers, it might be better to rename
this first solution a class-warfare constitution. A class-warfare constitution
assumes that economic inequality in society is inevitable-and that class
conflict presents a serious risk of internal discord. In response, class-
warfare constitutions incorporate each economic class into government
itself, fusing together different structures to create a hybrid political system
that should, in theory, be more stable than any of the pure forms of
government are alone. Class-warfare constitutions would work, Aristotle
thought, because each economic class would have a share and a stake in
governing, and as a result, no class would have any reason to destabilize the
regime.34 Participation meant responsible government.

Aristotle identified three strategies for mitigating class warfare. The
first was to combine elements of both democracy and oligarchy. For
example, in an oligarchy, Aristotle says, the rich are fined if they do not
serve on juries.35 The fine serves as an incentive for their participation. In
contrast, in a democracy, the poor are paid to serve on juries, as this enables
their participation. Aristotle recommends adopting both policies, so that
both groups will participate. 36 Aristotle's second strategy is to take the
middle point between the policies that a democracy and oligarchy would
adopt.37 In an oligarchy, there would be high property qualifications to
participate in government; in a democracy, no property qualifications. The
middle way is to have a moderate property requirement.

His final strategy has been the most influential. In this strategy,
Aristotle advises taking something from each political system.38 For
example, the democratic approach is to have no property qualifications and
pick officials by lottery, instead of election. That ensures that anyone and
everyone can partake in governing. The oligarchic approach is the
opposite: elections and property qualifications. Aristotle suggests adopting
a system of elections as a nod to oligarchies, but requiring no property

31. Id. V.8.1309a14-.1309a31, at 136-37.
32. Id. V.3.1303b4-.1303b7, at 125.
33. Id. IV.8.1293b35, at 105; id. IV.8.1294a22, at 104.
34. Id. IV.9.1294b14-.1294b41, at 105.
35. Id. IV.9.1294a38-.1294a40, at 104.
36. Id. IV.9.1294a40-.1294b3, at 104.
37. Id. IV.9.1294b3-.1294b6, at 104.
38. Id. IV.9.1294b6-.1294b14, at 104-05.
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qualifications for voting or service.39 The result is that only those chosen
few can serve in government, but that everyone can participate in their
selection. In this way, democracy and oligarchy are blended together.

In the ancient world, the best example of this third strategy was the
Roman Republic which featured a senate for the patricians and a tribune for
the plebeians. Tribunes-there were at least two when the tribunate was
founded-would provide assistance to ordinary Romans, especially against
consular actions. Patricians and senators were prohibited from serving as
tribune. And perhaps most importantly, the plebs vowed to avenge any
violence against the tribune, in effect rendering his person sacrosanct.
Anyone who harmed a tribune would be killed.40 Over time, the tribunate
expanded to ten, and tribunes became some of the most powerful men in
Rome. They had the authority to grant clemency (including from the death
penalty), veto legislation at any stage in the process, block the actions of
other magistrates, initiate legislation through plebiscites, call public
assemblies, initiate prosecutions against magistrates who had abused their
office, and keep a written record of the laws of Rome.4 1 The creation of the
tribunate is what first gave Rome a class-warfare constitution. It instituted
economic class directly into the structure of government, with the tribunate
and assembly giving plebeians a share and a stake in government and a
check on the power of the patrician senate. So important was the tribunate
that, throughout history, many of the great political philosophers used it to
explore whether class-warfare constitutions could be stable forms of
government and to explain their own views on the relationship between
economic structure and constitutional structure.

Rome was the inspiration for the most important addition to the theory
of class-warfare constitutions. While Aristotle had emphasized that each
class had a share and stake in society, giving them an incentive to maintain
stability, the Greek historian Polybius saw something different in the
Roman example.42 Polybius noted that each of the parts of the Republic-
the consuls, the senate, and the plebeians-were dependent on the others to
accomplish their goals, and as a result each could block the aims of the
others. Each part of society, he said, "can be effectively counteracted and
hampered by the others." 43 In other words, Polybius emphasized that

39. Id. IV.9.1294b8-.1294b13, at 105.
40. 2 LivY, THE RISE OF ROME ch. 33, at 104-05 (T. J. Luce trans., 1998). For scholarly

discussions, see T.J. CORNELL, THE BEGINNINGS OF ROME 259-60 (1995); ANDREW LINTOTT,
THE CONSTITUTION OF THE ROMAN REPUBLIC 32-33 (1999); Kurt A. Raaflaub, Between Mvth
and History: Rome's Rise from Village to Empire (The Eighth Century to 264), in A COMPANION
TO THE ROMAN REPUBLIC 125, 139-40 (Nathan Rosenstein & Robert Morstein-Marx eds., 2010).

41. CORNELL, supra note 40, at 259-64; LINTOTT, supra note 40, at 121-25; Lily Ross
Taylor, Forerunners of the Gracchi, 52 J. ROMAN STUD. 19, 20 (1962).

42. POLYBIUS, THE HISTORIES 380-85 (Brian McGing ed., Robin Waterfield trans., 2010).
43. Id. at 385.
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Rome's class-warfare constitution worked because each class had a check
on the other. The system was, in modern parlance, one of checks and
balances.44

One of the central problems with class-warfare constitutions is that it is
unclear whether instituting class directly into the structure of government
will lead to stability or strife. Important political thinkers throughout
history took different views on this question, using the Roman tribune as a
vehicle for making their case. Cicero, for example, indicated opposition to
the tribunate. In a dialogue called On the Laws, a companion to his
Republic, Cicero fleshed out what he saw as the best constitution in
practice.45 After Cicero has outlined the structure of Roman government,
his interlocutor and brother in the dialogue, Quintus, attacks Cicero's
position on the tribunate. He charges tribunes throughout history with
inciting violence, making conflict and bloodshed a normal part of Roman
politics, and stirring the mob to a frenzy.46 Cicero defends the tribunat
against these criticisms, noting that while the tribunate has some
drawbacks, it also has done much good. When it was created, "conflict
ceased, rebellion was at an end," and it became clear to all Romans that
"compromise was the only salvation of the state." 47 Moreover, without the
tribunate, mob rule might have been even more radical than the tribunes had
been. Cicero then tells Quintus that the convention in a dialogue of this sort
is for the interlocutor to agree wholeheartedly with the teacher's comments,
so the lesson can go on.48 But surprisingly, Quintus refuses. 49 He tells
Cicero that he does not agree with his brother's views on the tribunate. 0

The third participant in the dialogue, Atticus, then chimes in, declaring that
he too is unconvinced by Cicero's defense of the tribunate. Outnumbered,
Cicero makes no reply. He simply moves to the next topic.5 1 The result is
that the reader is left with the distinct impression that Quintus has won the
argument. The tribunate, in his memorable phrase, was "born in sedition
and destined to create sedition."52 Instituting class into government meant
more strife, not less strife, and ultimately led to the downfall of the
Republic.

44. See VILE, supra note 16, at 40 (analogizing the ancient theory of mixed-government's
focus on "separation of agencies" to the modern theories of separation of powers and of checks
and balances).

45. CICERO, ON THE REPUBLIC, ON THE LAWS 481-91 (Jeffrey Henderson ed., Clinton
Walker Keyes trans., 1928).

46. Id. at 483.
47. Id. at 487.
48. Id. at 491.
49. Id.
50. Id.
51. Id.
52. Taylor, supra note 41, at 19.
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Machiavelli adopted the opposite stance. In his Discourses,
Machiavelli took on the question of the best constitution for a state. For
Machiavelli, Rome was the "perfect republic."53 Rome attained this
perfection on account of the "disunion of the plebs and the Senate."54

While most people might think that conflict and clashing interests
contribute to disorder and instability-and are to be avoided-Machiavelli
saw the tension between these countervailing forces as the strength of the
Republic. "I say that to me it appears that those who damn the tumults
between the nobles and the plebs blame those things that were the first
cause of keeping Rome free," he wrote.55 The central error in most people's
thinking is that they ignore the fact that "in every republic are two diverse
humors, that of the people and that of the great."5 6 Citing the three hundred
years without significant strife, Machiavelli argued that the conflict between
these classes is what led to laws that ultimately promoted freedom. 57

B. The Middle-Class Constitution

While mixed government usually gets the most attention in
constitutional theory, Aristotle did not think mixed government was the best
constitution for a state-or even the best achievable constitution in the real
world. The best achievable constitution is what Aristotle called the "middle
constitution," which we might term, less awkwardly, a middle-class
constitution. This subpart focuses on the middle-class constitution, as the
second equilibrium in designing government with economic conditions in
mind. After presenting Aristotle's discussion of the subject, this subpart
moves to Donato Giannotti and James Harrington, who developed the
theory. It briefly concludes with reference to theorists after Harrington-
Cato, Hume, and Montesquieu-who recognized Harrington's lesson that
political power is linked to economic power.

For Aristotle, a constitution built on a strong, large middle class held
the greatest promise for stability, and as a result, for human flourishing.
"[I]n the multitude of citizens there must be some rich and some poor,"
Aristotle wrote, "and some in a middle condition."58 This middle class held
great promise as the core of a political community. A large middle class
made it less likely that there would be "factions and dissensions" 59 that

53. NICCOLO MACHIAVELLI, DISCOURSES ON LIVY 14 (Harvey C. Mansfield & Nathan
Tarcov trans., 1996).

54. Id.
55. Id. at 16.
56. Id.
57. Id.
58. ARISTOTLE, supra note 14, IV.3.1289b30-.1289b31, at 94; see also id. IV.11.1295bl-

.1295b2, at 107 ("Now in all states there are three elements: one class is very rich, another very
poor, and a third in a mean.").

59. Id. IV.11.1296a6-.1296a9, at 108.
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could destabilize the community because the middle class would have a
shared economic status and, as a result, a shared ethical and cultural
worldview. 60 By disposition, the middle class was more likely to have less
hubris and, therefore, greater aptitude for both ruling and being ruled.61

Unlike the poor, the middle class was financially secure enough that they
would not covet the wealth and property of the rich, nor turn into "petty
rascals" or "rogues." 62 Unlike the rich, the middle class would not
constantly be involved in plots against each other to gain ever-greater
power.63 "[W]here some possess much, and the others nothing, there may
arise an extreme democracy, or a pure oligarchy; or a tyranny may grow of
either," Aristotle said, "but it is not so likely to arise out of the middle
constitutions." 64 This is why Aristotle, who was no evangelist for
democracy, still favored democracies over oligarchies. "[T]hey have a
middle class which is more numerous and has a greater share in the
government," he wrote, "for when there is no middle class, and the poor are
excessive in number, troubles arise, and the state soon comes to an end."65

In other words, a unified political community would be stronger than a
divided one. The answer to class warfare was a society without extensive
economic inequality.

A strong, large middle class meant greater stability not simply because
there would be greater alignment of interests in the population, but also
because stability was a by-product of political dynamics. When it came to
middle-class stability, Aristotle engaged in what would be referred to today
as game theory. 66 The premise of the game was that the rich and poor
would never agree to be subservient to the other. As a result, if the rich or
poor ever wanted to establish a different kind of government, one more
favorable to their interests, they would have to unite with the middle class.
But the middle class's interests were not fully aligned with the rich or poor,
so there was a limit on how far the middle class would be willing to go
before it shifted its alliance to the other class. As a result, an equilibrium
emerges in which the middle class is an arbiter between the rich and poor.67

"[T]he best political community is formed by citizens of the middle class,"

60. Id. IV. 1.1295b24-.1295b34, at 107-08; JILL FRANK, A DEMOCRACY OF DISTINCTION:
ARISTOTLE AND THE WORK OF POLITICS 177 (2005).

61. ARISTOTLE, supra note 14, IV.11.1295b20-.1295b22, at 107; MILLER, supra note 14, at
264-66.

62. ARISTOTLE, supra note 14, IV.11.1295b9-.1295b11, at 107.
63. Id. IV.l 1.1295b31-.1295b32, at 107.
64. Id. IV.11.1296a1-.1296a5, at 108.

65. Id. IV.11.1296a15-.1296a18, at 108.
66. MILLER, supra note 14, at 267-69.

67. Id. at 268 (developing the game theory idea); see also ARISTOTLE, supra note 14,
IV.11.1295b38-.1295b39, at 108 ("[T]he addition of the middle class turns the scale, and prevents
either of the extremes from being dominant."). For a discussion of the arbiter, see ARISTOTLE,
supra note 14, IV.12.1297a5-.1297a6, at 110.
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Aristotle said. 68 "[T]hose states are likely to be well-administered in which
the middle class is large, and stronger if possible than both the other
classes .... 69

With so many benefits to the middle-class constitution, why didn't
Aristotle place more focus on it? And why did democracies and oligarchies
predominate in the ancient world if the middle-class constitution was the
best constitution? "[T]he middle class is seldom numerous," Aristotle
explained, and "whichever party, whether the rich or the common
people ... predominates, draws the constitution its own way." 70  Most
societies suffered from economic inequality. The middle-class constitution
was elusive because a strong middle class was elusive.

After Aristotle, the most insightful theorists of the middle-class
constitution were Donato Giannotti and James Harrington. 71 A generation
younger than Machiavelli (and largely unknown today), the Florentine
Donato Giannotti had two insights that challenged conventional thinking
about the checks and balances theory of class-warfare constitutions.
Giannotti argued that it would always be impossible to reach the stable
equilibrium in checks-and-balances-based mixed government. 72 This is
because the "pressures and counterpressures" between the forces "will be
equal" in a mixed government that is at true equilibrium. 73 However, that
means that there will never be a "resolution of the contest" when groups
disagree.74 In other words, the fact that someone must ultimately decide a
contested question means that there can never be a truly equal balance
between separated forces within government. There will always have to be
a winner and a loser.75 This point is not to be unimportant, as contemporary
constitutional theorists have recently been critical of separation-of-powers
and balance-of-powers theories in recent years.76 Needing to choose a

68. ARISTOTLE, supra note 14, IV.11.1295b34-.1295b35, at 108.
69. Id. IV. 11.1295b35-.1295b37, at 108.
70. Id. IV.11.1296a23-.1296a26, at 108.
71. There are also traces of the idea in the writings of Nicole Oresme, a distinguished

fourteenth-century French scientist, economist, mathematician, and bishop. JAMES M. BLYTHE,
IDEAL GOVERNMENT AND THE MIXED CONSTITUTION IN THE MIDDLE AGES 203 (1992). Oresme
seems to have understood mixed government's blend of democracy and oligarchy as implying that
"the people of middle estate who are neither very rich or very poor hold the rule." Id. at 228.

72. Id. at 298-99.
73. J.G.A. POCOCK, THE MACHIAVELLIAN MOMENT: FLORENTINE POLITICAL THOUGHT AND

THE ATLANTIC REPUBLICAN TRADITION 308-09 (1975).

74. Id. at 309.
75. Id.
76. See, e.g., M. Elizabeth Magill, Beyond Powers and Branches in Separation of Powers

Law, 150 U. PA. L. REV. 603, 605 (2001) (arguing that "central commitments of contemporary
separation of power law are a failure"); M. Elizabeth Magill, The Real Separation in Separation of
Powers Law, 86 VA. L. REV. 1127, 1129 (2000) (asserting that the problems in separation of
powers law exist because "we are arguing about the wrong questions"); Eric A. Posner, Balance-
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winner in contested cases, Giannotti, like Machiavelli, threw his hat in with
the people, rather than the aristocrats.77

Giannotti's reason for siding with the people was specific to Florentine
social conditions, leading to his second insight. Giannotti rejected the
paradigm that Florence was made up of rich and poor-the staple of mixed
government thinking since ancient Greece. 78 Yes, the city was made up of
the "rich and great" who desired command, and the many poor who wished
not to be commanded.79 But it also had a third group-the mediocri, the
middle, who wanted liberty, but also had enough money to desire a share in
command.80 Looking back at Florentine history, Giannotti observed that
the Medici allowed poor people to advance to office, and that they provided
limited opportunities for aristocrats to show their greatness.81 This resulted
in the creation of a "new and growing class" that was not so great as the
highest, nor as low as the poor. 82 This mediocri "[held] the balance of
power and [made] a stable [government] possible in Florence." 83

The mediocri were the type who could rule and also be ruled in turn,
and Giannotti theorized that it was possible for the mediocri to become so
large in a city that they would "absorb the category of the 'many poor'
altogether." 84 Because this middle class would be less likely to have
irrational desires to command others, Giannotti thought it might even be
possible to have something approaching a pure democracy in a society
where the middle class was big enough. 85 Although Giannotti didn't
believe there was a society at the time with a big enough middle class for
that-Florence certainly didn't have a middle class of that scope-he
recognized that if the middle class were stronger than the rich and poor
together, or at least equal to them in power, they could hold the balance of
power in the city.86

Despite Gionnotti's additions, the more influential theorist was the
seventeenth century English thinker James Harrington. Harrington's central
contribution was that property is the basis of political power and that the
design of government must be attentive to the distribution of property in
society. His second insight was even more creative: he showed that the

of-Powers Arguments and the Structural Constitution 5 (Chi. Inst. for L. & Econ. Working Paper
No. 622, 2012).

77. POCOCK, supra note 73, at 309-10.

78. See id. at 272-73 (discussing Giannotti's construction of a model of Florentine
government that differed from classical mixed-government thinking).

79. Id. at 298.
80. Id.
81. Id. at 302.
82. Id.
83. Id.
84. Id. at 298.
85. Id. at 300.
86. Id.
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political transition from feudalism to the English Civil Wars to the
establishment of parliamentary sovereignty under the Commonwealth was
based on changes in the underlying social and economic structure of
England. In other words, he rooted constitutional design in economic
conditions, and he theorized that constitutional change could be the result of
underlying economic changes. In the process, he revived Aristotle's lesson
of the importance of a strong middle class for constitutional stability. 87

Like previous constitutional theorists, Harrington recognized "the
doctrine of the ancients"-that there were three pure types of government, a
corrupted version of each, and a mixture of the three. 88 However,
Harrington was the first theorist to make explicit-even more so than
Aristotle-that the forms of government were based on property
ownership. 89 "If one man be sole landlord of a territory," he wrote, "his
empire is absolute monarchy." 90

If the few or a nobility, or a nobility with the clergy, be landlords ...
the empire is mixed monarchy.... And if the whole people be
landlords, or hold the lands so divided among them, that no one man,
or number of men, within the compass of the few or aristocracy,
overbalance them, the empire . . . is a commonwealth. 91

Harrington's focus on property as land (rather than wealth) is certainly
a limitation of his theory. A general theory would have linked political
power to economic power more broadly. But given the context of the
seventeenth century and the alignment of property with wealth and class,
Harrington's narrower approach is understandable. 92

Looking back at Rome, Harrington agreed with Machiavelli's view
that a powerful nobility would destroy popular government. 93  But

87. For two scholars who emphasized the importance of Aristotle to Harrington, see
J. R. POLE, POLITICAL REPRESENTATION IN ENGLAND AND THE ORIGINS OF THE AMERICAN
REPUBLIC 8 (1966) (noting Harrington's debt to Aristotle); H.F. RUSSELL SMITH, HARRINGTON
AND HIS OCEANA 20 (1914) (writing that Harrington "revived the true Aristotle"). For the more
conventional view that Machiavelli is the key to Harrington, see POCOCK, supra note 73, at 385
(discussing Harrington's reliance on Machiavellian theory); J.G.A. POCOCK, THE ANCIENT
CONSTITUTION AND THE FEUDAL LAW 129 (1987) (explaining that Harrington "was a
Machiavellian").

88. JAMES HARRINGTON, THE COMMONWEALTH OF OCEANA, reprinted in THE

COMMONWEALTH OF OCEANA AND A SYSTEM OF POLITICS 1, 10 (J.G.A. Pocock ed., 1992).
89. See POCOCK, supra note 73, at 386-87 (describing Harrington's theoretical innovations

that went even further than Aristotle's insofar as they connected types of government with
property ownership).

90. HARRINGTON, supra note 88, at 11.
91. Id. at 11-12.
92. See POCOCK, supra note 73, at 386 (discussing the historical context of feudalism-where

distribution of power and social hierarchies were tied to land-that led Harrington to adopt a more
limited view of property).

93. See ERIC NELSON, THE GREEK TRADITION IN REPUBLICAN THOUGHT 109-10 (2004)
(describing Harrington's agreement with a principle that Machiavelli suggested but did not fully
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Harrington rejected Machiavelli's rosy view that a class-warfare
constitution could create stability.94 Like Giannotti, Harrington thought
class-warfare constitutions were a problem. The structure of Rome's
government "divide[d] it into parties" and led to "perpetual strife." 95 But if
inequality between rich and poor created strife, Harrington reasoned, then
relative economic equality should eliminate internal conflicts and create a
stable government. 96 "[E]quality of estates causeth equality of power, and
equality of power is the liberty not only of the commonwealth, but of every
man."97 In an "equal commonwealth," there would be no more strife "than
there can be overbalance in equal weights." 98 Because class warfare would
simply not exist, the equal commonwealth would, in the words of one
scholar, "prove theoretically immortal." 99

But how could a society achieve equality in the distribution of
property? Harrington argued strongly for agrarian laws (laws on the use,
distribution, and transmission of land)-so strongly in fact that he
frequently turned the adjective into a noun, referring simply to a society's
"Agrarian." 100  "The Agrarian" was necessary to organize the
commonwealth. Without one, government "hath no long lease." 101 The
Romans had failed because they did not enforce their agrarian law. 02 The
nobility had, "by stealth[,] possessed" lands that the people should have had
access to, and they grew "vastly rich" in the process.10 3 Eventually, it was
"too late."10 4  Following Machiavelli, he thought Rome failed through
"negligence committed in their agrarian laws." 10 5

Having developed the doctrine that political power follows the balance
of property, Harrington was poised to notice that if the balance of property
changed, the political system could change as well. Looking back at
English history, he argued that there had been a significant shift in the
ownership of land since feudal times. 106 Under the "Gothic balance," there

develop: that a commonwealth cannot exist where the distribution of wealth is not relatively equal,
such as when there is a nobility).

94. On "English Machiavellism," see POCOCK, supra note 73, at 389. On agreement and
disagreement with Machiavelli, see NELSON, supra note 93, at 110-12.

95. HARRINGTON, supra note 88, at 33.
96. NELSON, supra note 93, at 112.
97. HARRINGTON, supra note 88, at 20.
98. Id. at 33.

99. POCOCK, supra note 73, at 388.
100. See HARRINGTON, supra note 88, at 13 ("This kind of law fixing the balance in lands is

called agrarian.. . .").
101. Id.
102. Id. at 37.
103. Id. at 44.
104. Id. at 37.
105. Id. at 43.
106. See generally id. at 47-68 (detailing the development of English law respecting land

ownership from the Roman era to the seventeenth century).

1316 [Vol. 94:1301



2016] Economic Structure and Constitutional Structure 1317

had been a monarch, wealthy landowning nobles, and the rest of the
people.10 7 This created a "mixed monarchy" which operated somewhere
between aristocracy and monarchy. 108 Over time, kings worried about the
power of the nobility, and successive Tudor monarchs pursued legal
changes that expanded land ownership among the common people at the
expense of the nobles.109 The most important change, during the time of
Henry VII, prohibited lords from evicting tenants holding twenty or more
acres. This guaranteed widespread property ownership to "the yeomanry,
or middle people, who ... were much unlinked from dependence upon their
lords."" 0 Together with other reforms by subsequent monarchs, the
nobility became weaker and weaker. As the power of the "middle people"
grew in politics, the Commons finally wrested power from the monarchy."'
As one scholar put it, "when the land was in the possession of a few barons
and dignitaries of the Church dependent on the Crown, the natural form of
government was a regulated monarchy; but with the enormous increase in
the number of landowners, monarchical institutions had finally become
impossible."" 2

Harrington's property-based theory of the commonwealth explained
not only the English Revolution, which overthrew King Charles and the
monarchy in the 1640s, but also provided a foundation for a more equal
form of government: one without a king altogether. A political system had
to follow the distribution of property in society. The rise of the "middle
people" in England meant that the ancient constitution was no longer
viable, and a new constitution-one built on the foundation of the middle
class-would be necessary." 3 Harrington concluded that "where there is
equality of estates, there must be equality of power; and where there is
equality of power, there can be no monarchy."'"4

In the century between Harrington's Commonwealth of Oceana and
the American founding, Harrington's ideas spread to some of the leading
constitutional theorists of the age. In the 1720s, Thomas Gordon and James
Trenchard, writing under the pseudonym Cato, took up Harrington's themes
in a series of pamphlets known as Cato's Letters. Writing in the wake of
the corruption and failure of the South Sea Company, Cato argued that a

107. Id. at 48.
108. Id. at 59.
109. Id. at 54-56.

110. Id. at 55.
111. For a discussion, see POCOCK, supra note 73, at 388; SMITH, supra note 87, at 29-30;

J.G.A. Pocock, Introduction, in THE COMMONWEALTH OF OCEANA AND A SYSTEM OF POLITICS,
supra note 88, at vii, xix.

112. SMITH, supra note 87, at 30.
113. See POCOCK, supra note 73, at 388 (discussing the revival of republican thought in

Puritan England); SMITH, supra note 87, at 30 (noting that, with the "enormous increase in the
number of landowners, monarchical institutions had finally become impossible").

114. HARRINGTON, supra note 88, at 60.
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free republic was impossible without "an equality in the distribution of
property and consequently of power."115  Cato accepted that England's
current circumstances meant that it could not have "a republican form of
government" because property was not distributed in an "average" way
among the people; as a result, he remarked, "it is impossible to settle a
commonwealth here."116  The only way for England to become a
commonwealth was with the adoption of "[a]n agrarian law, or something
equivalent to it."" 7

The leading philosopher of the Scottish Enlightenment, David Hume,
commented on the widespread acceptance of Harrington's views. He
recognized that "most of our political writers" accepted that property is "the
foundation of all government," though Hume himself thought that other
factors mattered more.1"8  Hume also embraced a Harringtonian
understanding of the dynamic relationship between power and property. He
argued that if there is an imbalance between power and property, the "order
of men who possess a large share of property" will find a way to "stretch
their authority, and bring the balance of power to coincide with that of
property."" 9 Channeling Aristotle and Harrington, Hume even wrote an
essay in lavish praise of the "middle station.""2 The middle station was
best suited to "the calm voice of reason," because the "great are too much
immersed in pleasure, and the poor too much occupied in providing for the
necessities of life."' 2' Only those in the middle station could exercise the
virtues of "patience, resignation, industry, and integrity" in addition to those
of "generosity, humanity, affability, and charity." 2 2 They had more
wisdom and ability than the rich or poor, and they would also be better
suited to friendship because they had no jealously of others (like the poor)
or suspicion of others (like the rich). 23

Perhaps most strikingly, Montesquieu, the celebrated French
philosopher who is best known for his theory of the separation of powers,
also incorporated elements of Harrington's approach into his Spirit of the
Laws. Montesquieu noted that some constitutions divided lands equally,

115. POCOCK, supra note 73, at 468; see CATO, Letter 84, in 3 CATO's LETTERS OR ESSAYS
ON LIBERTY, CIVIL AND RELIGIOUS, AND OTHER IMPORTANT SUBJECTS 150, 153-54 (1755).

116. NELSON, supra note 93, at 141; CATO, Letter 85, in 3 CATO'S LETTERS OR ESSAYS ON
LIBERTY, CIVIL AND RELIGIOUS, AND OTHER IMPORTANT SUBJECTS, supra note 115, at 159, 160;

see also POCOCK, supra note 73, at 474.
117. NELSON, supra note 93, at 141 (2006); CATO, supra note 116, at 160.
118. DAVID HUME, Of the First Principles of Government, in SELECTED ESSAYS 24, 25

(Stephen Copley & Andrew Edgar eds., 2008).
119. Id. at 27.

120. DAVID HUME, Of the Middle Station in Life, in SELECTED ESSAYS, supra note 118, at
5, 5.

121. Id. at 5.
122. Id. at 6.
123. Id. at 6-7.
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but he advised that if founders do "not give laws to maintain" that balance
of property, the constitution will be "transitory." 124 "[I]nequality will enter
at the point not protected by the laws, and the republic will be lost."125 This
was what Montesquieu believed happened in ancient Rome:

The indefinite permission to make testaments, granted among the
Romans, gradually ruined the political provision on the sharing of
lands; more than anything else it introduced the ominous difference
between wealth and poverty; . .. some citizens had too much, an
infinity of others had nothing. Thus, the people, continually
deprived of their share, constantly asked for a new distribution of

lands. 126

The answer, Montesquieu suggested, was to "regulate to this end
dowries, gifts, inheritances, testaments, in sum, all the kinds of
contracts." 127 Passing on wealth to others in an unregulated fashion would
"disturb the disposition of the fundamental laws."1 28  After a long
discussion of innovative methods for regulating the transfers and
concentration of wealth, Montesquieu recognized a practical reality:
"Although in a democracy real equality is the soul of the state, still this
equality is so difficult to establish that an extreme precision in this regard
would not always be suitable."1 29 He therefore suggested establishing outer
bounds of wealth and then passing laws that will "equalize inequalities"
through the "burdens they impose on the rich and the relief they afford to
the poor." 130

II. The Intellectual Origins of America's Middle-Class Constitution

For decades, intellectual historians have debated the philosophical
influences on the revolutionary generation. Divided largely into two
camps, some historians emphasized the republican tradition and, in
particular, ideals of virtue and the public good.' 3 ' In contrast to these
"republicans," the "liberal" historians focused on the inheritance of John
Locke-individualism, the social contract, private property, and the absence

124. MONTESQUIEU, THE SPIRIT OF THE LAWS 45 (Anne M. Cohler et al. eds., Anne M.
Cohler et al. trans., 1989) (1748).

125. Id.
126. Id. at 523.
127. Id. at 45.
128. Id.
129. Id. at 46-47.
130. Id. at 47.
131. The classic texts are BERNARD BAILYN, THE IDEOLOGICAL ORIGINS OF THE AMERICAN

REVOLUTION (1967); POCOCK, supra note 73; GORDON S. WOOD, THE CREATION OF THE
AMERICAN REPUBLIC 1776--1787 (1969); and Robert E. Shalhope, Toward a Republican
Synthesis: The Emergence of an Understanding of Republicanism in American Historiography, 29
WM. & MARY Q. 49 (1972).
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of feudalism.' 32 More recently, historians have reached a detente, agreeing
that the Founding Era cannot be defined by only one intellectual
tradition.133 The Founders drew on a wide range of sources, combining
them in creative ways to forge the philosophical foundation for the new
nation.

In this Part, I argue that the intellectual tradition of the middle-class
constitution was alive and flourishing during the time of the American
founding.1 34  The founding generation knew well the history of
constitutional thinking on economic issues, and perhaps surprisingly, they
believed Harrington's insights had practical relevance for their new
republic. The broader argument-that the founding generation was correct
in its assessment of the economic distribution at the time and that this
formed the foundation for the Constitution-is beyond the scope of this
Essay. The more modest argument here is simply that the founding
generation embraced the middle-class-constitutional theory that relative
economic equality was necessary for republican government and that they
believed the theory could be applied to their situation.

A. Power, Property, and Republican Government

In 1776, John Adams declared: "Harrington has shown that power
always follows property." 35 He continued:

This I believe to be as infallible a maxim in politics, as that action
and reaction are equal, is in mechanics. Nay, I believe we may

132. The classic example is LOUIS HARTZ, THE LIBERAL TRADITION IN AMERICA: AN

INTERPRETATION OF AMERICAN POLITICAL THOUGHT SINCE THE REVOLUTION (1955). See

generally JOYCE APPLEBY, LIBERALISM AND REPUBLICANISM IN THE HISTORICAL IMAGINATION

(1992) (stating and comparing both the republican and the liberal traditions).

133. See generally Jeffrey C. Isaac, Republicanism vs. Liberalism? A Reconsideration, 9
HIST. POL. THOUGHT 349 (1988) (discussing the compatibility of early republican values and the
ideas of Locke); James T. Kloppenberg, The Virtues of Liberalism: Christianity, Republicanism,
and Ethics in Early American Political Discourse, 74 J. AM. HIST. 9 (1987) (examining how
liberal ideas fused with traditions of Protestant Christianity and classical republicanism at the time
of the American Revolution and adoption of the Constitution).

134. There was once a robust tradition of Revolutionary Era historians who emphasized the
importance of economic equality to American democracy. E.g., DOUGLASS G. ADAIR, THE
INTELLECTUAL ORIGINS OF JEFFERSONIAN DEMOCRACY (Mark E. Yellin ed., 2000) (discussing
the agricultural context undergirding American democracy); J. FRANKLIN JAMESON, THE
AMERICAN REVOLUTION CONSIDERED AS A SOCIAL MOVEMENT 27-28 (1926) ("[P]olitical

democracy came to the United States as a result of economic democracy, . . . this nation came to
be marked by political institutions of a democratic type because it had, still earlier, come to be
characterized in its economic life by democratic arrangements and practices."); Robert E. Brown,
Economic Democracy Before the Constitution, 7 AM. Q. 257 (1955); see also JACKSON TURNER
MAIN, THE SOCIAL STRUCTURE OF REVOLUTIONARY AMERICA 42 (1965) ("The outstanding

feature of northern society was not its small wealthy class but the very large proportion of
substantial middle-class property owners."). In constitutional theory and law, this tradition has
been less influential than the republican and liberal theories.

135. NELSON, supra note 93, at 209.
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advance one step farther, and affirm that the balance of power in a
society, accompanies the balance of property in land. The only
possible way, then, of preserving the balance of power on the side of
equal liberty and public virtue, is to make the acquisition of land
easy to every member of society; to make a division of land into
small quantities, so that the multitude may be possessed of landed
estates. If the multitude is possessed of the balance of real estates,
the multitude will have the balance of power, and in that case the
multitude will take care of the liberty, virtue, and interest of the
multitude, in all acts of government. 136

Others followed Adams in embracing Harrington's lessons. In 1783
an anonymous Charleston writer channeled Harrington and Cato by noting
that "men in moderate circumstances, are most virtuous." 37 "An equality
of estate, will give an equality of power; and equality of power is a natural
commonwealth."1 38 Phillips Payson, in a 1778 sermon, argued that "free
government and public liberty" was possible only "if there is a general
distribution of property, and the landed interest not engrossed by a few, but
possessed by the inhabitants in general through the state."139 During the
ratification debates in Pennsylvania, Anti-Federalist Samuel Bryan, writing
under the pseudonym Centinel, echoed the sentiment in forceful terms: "A
republican, or free government, can only exist where the body of the people
are virtuous, and where property is pretty equally divided ... when this
ceases to be the case, the nature of the government is changed, and an
aristocracy, monarchy or despotism will rise on its ruin."140

The most thorough exposition of Harringtonian principles, however,
came from Noah Webster, who is best known today as the author of the first
American dictionary. Responding to Anti-Federalist arguments during the
ratification debates, Webster asked where the source of power lay in

136. Id.
137. Anonymous, Rudiments of Law and Government Deduced from the Law of Nature, in 1

AMERICAN POLITICAL WRITING DURING THE FOUNDING ERA 1760-1805, at 565, 577 (Charles S.
Hyneman & Donald S. Lutz eds., 1983).

138. Id. The nameless writer also held that natural law "imparts an equality of property" and
that "America has not yet departed far from the rule of right." Id. (emphasis omitted); see also
NELSON, supra note 93, at 210-11 (quoting Phillip Payson's argument for the "benefits to be
derived 'especially if there is a general distribution of property, and the landed interest not
engrossed by a few"'). Federal Farmer agreed: "If there are advantages in the equal division of
our lands, .. . we ought to establish governments calculated to give duration to them .... " Letter
from The Federal Farmer (Dec. 25, 1787), reprinted in 2 THE COMPLETE ANTI-FEDERALIST 251,
251 (Herbert J. Storing ed., 1981).

139. Phillips Payson, A Sermon: Boston, 1778, in 1 AMERICAN POLITICAL WRITING DURING
THE FOUNDING ERA, supra note 137, at 523, 531; NELSON, supra note 93, at 210-11.

140. Centinel, Letter 1, reprinted in 2 THE COMPLETE ANTI-FEDERALIST, supra note 138, at
136, 139; NELSON, supra note 93, at 221.
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society. "The answer is short and plain-in property."141 Once this truth
was understood, it became clear how to preserve freedom. A "general and
tolerably equal distribution of landed property" was the "whole basis of
national freedom." 142 If property was equally distributed, so too would
power be distributed. If property was unequal, then power would also be
unequal-and freedom at risk.

In an economy primarily driven by land, the critical safeguard was to
prevent an aristocracy from emerging through land inheritance. "Make
laws, irrevocable laws in every state, destroying and barring entailments,"
Webster wrote. 143 "[L]eave real estates to revolve from hand to hand, as
time and accident may direct; and no family influence can be acquired and
established for a series of generations-no man can obtain dominion over a
large territory. ... "'44 The result would be that "the laborious and saving,
who are generally the best citizens, will possess each his share of property
and power, and thus the balance of wealth and power will continue where it
is, in the body of the people." 145

Webster's explanation that property needed to remain with the people
rested in part on ancient Rome's experience with agrarian policy. "Rome,"
he wrote, "exhibited a demonstrative proof of the inseparable connexion
between property and dominion."1 46 Applying Harrington's lessons to the
ancient republic's government, Webster had a different reading of Roman
history. He argued that Rome's monarchy and aristocracy-the
governments before the establishment of the tribunate-could not possibly
have succeeded because "they were not supported by property." 147 Too
many people, he thought, had property, and over generations political
power was wrested from the kings and patricians and increasingly granted
to the people.1 48 It was not until "they established a commonwealth," that
property and power were aligned in the city.1 49

Webster's conclusion could hardly have been more clear:

An equality of property, with a necessity of alienation, constantly
operating to destroy combinations of powerful families, is the very
soul of a republic-While this continues, the people will inevitably
possess both power and freedom; when this is lost, power departs,

141. NOAH WEBSTER, AN EXAMINATION INTO THE LEADING PRINCIPLES OF THE FEDERAL

CONSTITUTION 43 (1787).

142. Id. at 47.
143. Id. at 46.
144. Id. at 46-47.
145. Id. at 47.
146. Id. at 44.
147. Id.
148. Id. at 44-46.
149. Id. at 44.
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liberty expires, and a commonwealth will inevitably assume some
other form.150

"Let the people have property," he said, "and they will have
power . .. 151

B. America's Economic Exceptionalism

Luckily, America was well positioned to establish a commonwealth.
In 1787, Webster wrote that America had "small inequalities of property ...
[and] every man has an opportunity of becoming rich." 52  This fact
distinguished "the governments of Europe and of all the world, from those
of America."1 53 In the rest of the world, rights had to be protected from
other classes of men. Americans often forgot, Webster said, that "the
objects of the contest do not exist in this country." 5 4

Webster wasn't unique in his belief that what made America
exceptional was its economic equality. Throughout the founding period,
Americans believed that they were uniquely suited to republican
government precisely because the people were relatively equal and the
middle class was strong. 55 Perhaps most striking was the Pennsylvania
constitution of 1776. The most radical of all the revolutionary
constitutions, the Pennsylvanian charter completely rejected the class-
warfare model and instead adopted a unicameral legislature, "for we have
not, and hope never shall have, a hereditary nobility, different from the
general body of the people."1 56 An early draft of the new state's declaration
of rights went even further in seeking to preserve the equality of property.
It announced "that an enormous Proportion of Property vested in a few
Individuals is dangerous to the Rights, and destructive of the Common
Happiness, of Mankind."1 57 The draft even gave the legislature the power
to prevent such concentrations of wealth.15 As Gordon Wood has
described, Pennsylvanians believed that they

150. Id. at 47.
151. Id. at 48.
152. NOAH WEBSTER, Remarks on the Manners, Government, and Debt of the United States,

in A COLLECTION OF ESSAYS AND FUGITIVE WRITINGS ON MORAL, HISTORICAL, POLITICAL AND
LITERARY SUBJECTS 81, 88 (1790).

153. NOAH WEBSTER, On Government, in A COLLECTION OF ESSAYS AND FUGUTIV
WRITINGS ON MORAL, HISTORICAL, POLITICAL AND LITERARY SUBJECTS, supra note 152, at 59,
66.

154. Id.
155. They did not usually refer to the "middle class" per se. Instead they used a variety of

terms: "neither rich nor poor," "middling" class, "honest sober men, who mind their business,"
"middling," "the middling Kind," "middle sort," and "middling Rank." For these and other class
division terms from the era, see MAIN, supra note 134, at 230-33.

156. WOOD, supra note 131, at 231.
157. Id. at 89.
158. NELSON, supra note 93, at 213.
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had an opportunity unknown to previous societies, which had never
been able to form an equitable plan of government. Because the
people of other societies had not been equal, they had been
compelled to incorporate great social distinctions into their
constitutions, thereby recognizing an "interest separate and distinct
from, and inconsistent with, the general welfare of the people." 159

Pennsylvania was the most radical of the American states, but
America's economic equality was widely recognized in every region-and
even in England. Federalist Jonathan Jackson of Massachusetts noted in
1788 the "small inequality of fortune throughout the country, compared
with others which we know."160 A response to John Adams's Defense of
the Constitutions of the United States commented that "[w]e have no such
thing as orders, ranks, or nobility; and ... it is almost impossible they
should ever gain any footing here."'6' Even in South Carolina, the least
equal of America's jurisdictions, inhabitants saw that America was
uniquely equal in comparison to the rest of the world. 162 In 1777, one South
Carolinian noted that Americans were "a people of property; almost every
man is a freeholder."1 63 Charles Pinckney believed that America could not
have an aristocracy because "we neither have or can have the members to

compose it."164 David Ramsay said that tyranny was unlikely in the new
republic because America was composed of "free men all of one rank,
where property is equally diffused."165  The English radical Thomas
Pownall noted that America had "a general equality, not only in the
Persons, but in the power of the landed Property of the Inhabitants." 166

159. WOOD, supra note 131, at 230.
160. NELSON, supra note 93, at 219. Jackson noted that primogeniture laws were "gone or

going, out of use" and that land could not be entailed, and so believed "the period must be distant,
very far distant, when there can be such a monopoly of landed estates, as to throw the suffrages or
even influence of electors into few hands . .. where is the risk of an aristocracy dangerous to
liberty?" Id. (omission in original). Arthur Browne, an Anglican clergyman, held that Americans
were "without nobility, or orders of gentry." GORDON S. WOOD, THE RADICALISM OF THE
AMERICAN REVOLUTION 20 (1992).

161. WOOD, supra note 131, at 583 (omission in original) (quoting John Stevens and
discussing the topic further).

162. WOOD, supra note 160, at 170.
163. WOOD, supra note 131, at 100.
164. 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 398-99 (Max Farrand ed.,

rev. ed. 1966); WOOD, supra note 131, at 555. Commenting on the other end of the wealth
spectrum, Christopher Gadsden reported that "the poorest of [Americans] (unless some very
uncommon instances indeed) but must find himself, in a very comfortable situation, especially
when he compares his condition, with that of the poor of other nations." WOOD, supra note 160,
at 170.

165. NELSON, supra note 93, at 223.
166. WOOD, supra note 131, at 99.
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Europe, in contrast, was striving for "that natural equal level Basis on
which Ye, American Citizens, stand." 67

Nor did this sense of equality end in the constitutional period. In the
decades after the Constitution, Americans continued to believe that they
were exceptional precisely because of their equality. Speaking in
Middlebury, Vermont in 1801, Jeremiah Atwater said that "property, in this
country, is pretty equally divided among the people."1 68 Unlike in most
European countries, "[t]he feudal distinctions of tenant and lord are here
unknown."1 69 By the 1810s, Americans were even referring to themselves
as "dominated by the 'middling' sort."170  Wood concludes that "in
America, in the North at least, already it seemed as if the so-called middle
class was all there was."' 7 ' Indeed, Charles Ingersoll could write in 1810
that "[p]atrician and plebeian orders are unknown . ... What in other
countries is called the populace, a compost heap, whence germinate mobs,
beggars, and tyrants, is not to be found in the towns; and there is no
peasantry in the country."1 72

C. Preserving the Middle-Class Constitution

How would America's new republic maintain the levels of equality
that Harrington suggested were necessary for republican government?
Many of the Founders categorized the strategies for preserving America's
equal commonwealth similarly. Jefferson focused on land policies (entail
and primogeniture) and education.1 73 Noah Webster similarly focused on
land policies and education, calling them "fundamental articles: the sine
qua non of the existence of the American republics."1 74

In a 1792 essay, James Madison provided a slightly different
framework for thinking about the range of options. Much of it focused on
what to do when "the existence of parties cannot be prevented," to which
Madison suggested that one party must check the other-akin to old ideas

of the class-warfare constitution.' 75 He also suggested ensuring that one
group would not be favored "at the expence of another."'76 But the more

167. Id. Another English radical, Richard Price, commented that America was made up of
"only a body of yeomanry supported by agriculture, and all independent, and nearly upon a level."
Id.

168. NELSON, supra note 93, at 230-31.
169. Id. at 231.
170. WOOD, supra note 160, at 347.
171. Id.
172. Id. at 347-48.
173. NELSON, supra note 93, at 203.
174. Id. at 217.
175. James Madison, Parties, NAT'L GAZETTE, Jan. 23, 1792, reprinted in JAMES MADISON:

WRITINGS 504, 504 (Jack N. Rakove ed., 1999).
176. Id.
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interesting advice was on how to prevent such divisions from emerging at
all. Republicanism would be preserved first by "establishing political
equality among all." 177 Over time, this notion would lead to the expansion
of the right to vote. Indeed, John Adams even endorsed the ancient Greek
practice of paying for political participation to ensure that political power
would not be skewed by economic power. He commented in the 1780s that
unless there is pay for those holding political office, "all offices would be
monopolized by the rich; the poor and the middling ranks would be
excluded and an aristocratic despotism would immediately follow."'7 With
equal political influence, economic elites would not wield unequal political
power.

Second on Madison's list was "withholding unnecessary opportunities
from a few, to increase the inequality of property, by an immoderate, and

especially an unmerited, accumulation of riches."17 9 With property as the
dominant form of wealth at the time, many in the founding generation
focused on restricting the transfer of property as a way to prevent the
creation of an aristocracy.1 80 Thomas Jefferson famously said that one of
his proudest moments was Virginia's abolition of entails (a legal device to
pass on property to one's descendants) and primogeniture (a legal rule by
which property is passed on to the oldest son).' 8' In a letter to John Adams
in 1813, he remembered "[t]hese laws, drawn by myself, [which] laid the
axe to the root of the Pseudo-aristocracy." 8 2 Jefferson believed that while
"an equal division of property is impracticable," legislators "cannot invent
too many devices for subdividing property." 8 3 Indeed, the linkage between
property-inheritance laws and preventing aristocracy was well understood
throughout the colonies. James Kent held that the entail was
"recommended in monarchical governments as a protection to the power
and influence of the landed aristocracy; but such a policy has no application
to republican establishments."1 84 St. George Tucker wrote in 1803 that
during the founding period the people believed "that entails would be the
means of accumulating and preserving great estates in certain families,
which would ... be utterly incompatible with the genius and spirit of our
constitution and government."1 85 In 1784, when North Carolina adopted a

177. Id.
178. WOOD, supra note 160, at 289.
179. Madison, supra note 175, at 504.
180. See Stanley N. Katz, Republicanism and the Law of Inheritance in the American

Revolutionary Era, 76 MICH. L. REv. 1, 14-25 (1977) (analyzing proposals to regulate inheritance
to promote egalitarian ideals).

181. NELSON, supra note 93, at 201-02.
182. Id. at 203.
183. Id. at 204-05.
184. 4 JAMES KENT, COMMENTARIES ON AMERICAN LAW 20 (John M. Gould ed., 14th ed.

1896) (1826).
185. 3 ST. GEORGE TUCKER, BLACKSTONE'S COMMENTARIES 119 (1803).
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bill restricting primogeniture and entails, the bill gave as its justification
that "it [would] tend to promote that equality of property which is of the
spirit and principle of a genuine republic."186

Madison's third strategy was to rely on "the silent operation of laws,
which, without violating the rights of property, reduce extreme wealth
towards a state of mediocrity, and raise extreme indigence towards a state
of comfort."' 87 This category included a wider range of policy options than
the others and, in some ways, is the most surprising from a modern
perspective because it shows that some of the founders thought
redistributing wealth was critical to sustaining the republic. Commenting
on Montesquieu in his Commonplace Book before the Revolution,
Jefferson wrote of the importance of laws that might "equalise" people "by
laying burthens on the richer classes, & encouraging the poorer ones."188

After the Revolution, Jefferson wrote that one way to "silently lessen[] the
inequality of property is to exempt all from taxation below a certain point,
and to tax the higher portions or property in geometrical progression as they
rise."'89 He also advocated that the unemployed should be free to take up
uncultivated land,1 90 and even proposed that every man who didn't have
fifty acres of property be given property so he met that minimum
threshold.' 9' An anonymous writer in Charleston in 1783 took a similar
approach, arguing that if laws on transferring property were insufficient to
maintain "portions not greatly dissimilar" then "further increase of property
must be positively restricted."1 92

In short, Americans at the time of the founding accepted Harrington's
theory that relative economic equality was necessary for a republican form
of government, they believed America had the economic conditions to
sustain such a government, and they thought seriously about how to
preserve the republic as economic conditions changed over time. They
were, in other words, inheritors of and adherents to the middle-class
constitutional tradition.

Conclusion

From 1829 to 1830, James Madison conducted a statistical assessment
of population and land in America.1 93  He concluded that America's
constitutional system had little to fear from economic inequality.1 94 There

186. NELSON, supra note 93, at 232.
187. Madison, supra note 175, at 504.
188. NELSON, supra note 93, at 204.
189. Id. at 205.
190. Id.
191. WOOD, supra note 160, at 179.
192. Anonymous, supra note 137, at 579.
193. ADAIR, supra note 134, at 160.
194. Id. at 161-62.
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was, at the time, "precious advantage" in "the actual distribution of
property."1 95 Americans remained "among the happiest contrast in their
situation to that of the Old World," he wrote.1 96 "There may be at present a
majority of the nation who are even freeholders, or the heirs and aspirants to
freeholds."1 97 America, in other words, had a strong middle class. But
Madison predicted that by 1930, the population would be so concentrated
that the people would be "necessarily reduced by a competition for
employment to wages which afford them the bare necessaries of life."1 98

When "[t]he proportion being without property" increased, the father of the
Constitution said, "the institutions and laws of the country must be adapted;
and it will require for the task all the wisdom of the wisest patriots."' 99

Throughout history, many of the great political and constitutional
thinkers understood that there was a relationship between the distribution of
wealth in society and constitutional structure. Economic inequality
required a class-warfare constitution to give the rich and poor a share and
stake in governing-and a check on each other. A relatively equal
distribution of wealth in society would instead enable a middle-class
constitution. And when economic changes took place, constitutional
changes would follow. It was not sustainable for the economic reality of
society to be disconnected from the constitutional structure of political
power. Americans in the Founding Era were aware of these insights and
they believed that America's relative equality meant they could establish a
middle-class constitution.

They were also aware of the risks. In 1814, John Taylor of Caroline
identified two possible dystopian futures. The first, "by which the poor
plunder the rich, is sudden and violent; the second, by which the rich
plunder the poor, slow and legal." 200 Today, with economic inequality
widening and the middle class collapsing, we can no longer ignore the
relationship between the distribution of wealth in society and our
constitutional structure. The work ahead, the task for the wisest patriots, is
to rebuild our economy and revise our laws to preserve America's middle-
class constitution.

195. Id. at 160.
196. Id. at 160-61.
197. Id. at 161.
198. Id.
199. Id.
200. JOHN TAYLOR, AN INQUIRY INTO THE PRINCIPLES AND POLICY OF THE GOVERNMENT

OF THE UNITED STATES 280 (1814).
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Domination, Democracy, and Constitutional
Political Economy in the New Gilded Age:
Towards a Fourth Wave of Legal Realism?

K. Sabeel Rahman*

Introduction

In the infamous 1905 case of Lochner v. New York,' the Supreme
Court struck down the New York state legislature's attempt to institute
labor protections for bakers.2 While Lochner has become a touchstone of
the contemporary "anti-canon" of constitutional law, 3 at the time it was
excoriated by the progressive press from the young New Republic to The
Atlantic. 4 In the following years, bashing the Lochner Court and the threat
of "judicial oligarchy" would become a recurring theme for presidential
candidates from Teddy Roosevelt to William Jennings Bryan to Robert
LaFollette.5 The problem was not just the decision, but the pattern of a
hostile judiciary and a failing political system, stymieing the efforts of
reformers to tackle the upheavals of an industrializing economy. Today,
over a century later, the Supreme Court is again at the center of a series of
controversial decisions that seem to tilt the economic balance of power in
favor of business and economic elites. From its campaign finance decisions
like Citizens United to its new invocation of First Amendment religious

* Thanks first and foremost to Joey Fishkin and Willy Forbath, and the Texas Law Review for
putting together this Symposium and for conversations that helped spark this paper. For
extremely helpful comments and conversations, thanks to: Bill Novak, Jed Purdy, David Grewal,
Olati Johnson, David Pozen, Gillian Metzger, Chuck Sabel, and participants in the Spring 2016
Columbia Law School Public Law Workshop; the organizers of the October 2015 Yale Law
School American Constitution Society Law and Inequality Conference, and John Cisternino.
Parts of this Paper draw on themes from K. Sabeel Rahman, DEMOCRACY AGAINST DOMINATION
(forthcoming 2016). This Paper also draws on my talk, "Constitutionalism, Progressivism, and
Political Economy in the New Gilded Age," presented at the Yale Law School American
Constitution Society Law and Inequality Conference. K. Sabeel Rahman, Constitutionalism,
Address at the Yale Law School American Constitution Society Law and Inequality Conference:
Progressivism, and Political Economy in the New Gilded Age (Oct. 17, 2015).

1. 198 U.S. 45 (1905).
2. Id. at 65-66.
3. See Richard Primus, Canon, Anti-Canon, and Judicial Dissent, 48 DUKE L.J. 243, 245

(1988) (describing the concept of an "anti-canon" and including cases like Lochner).
4. See Karl T. Frederick, The Significance of the Recall of Judicial Decisions, ATLANTIC

MONTHLY, July 1912, at 46, 52 (criticizing Lochner); The Supreme Court's Power, NEW
REPUBLIC, Mar. 31, 1917 at 250, 252 (criticizing the Lochner Court's use of "formal logic" as an
"illusion" and arguing that, in reality, the Court was exercising a political function).

5. Barry Friedman, The History of the Countermajoritarian Difficulty, Part Three: The Lesson
of Lochner, 76 N.Y.U. L. REV. 1383, 1393-96,1444 (2001).

6. Citizens United v. Fed. Election Comm'n, 558 U.S. 310 (2010).
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freedoms as a shield against economic regulation in Hobby Lobby7 to its
dismantling of unions in cases like Harris v. Quinn,8 the Roberts Court has
been charged with "neo-Lochnerism."9

The politics of today's post-financial-crisis era echo the concerns of
the post-Gilded Age, pre-New Deal period, with the confluence of
increasing economic inequality and dislocation; new forms of concentrated
corporate power; a hostile Supreme Court; and a political system marked
more by its dysfunction and corruption than its ability to redress these
problems. Indeed, the problem of American politics today is not just one of
income inequality. A growing body of empirical research highlights the
toxic feedback loops between economic and social inequality on the one
hand, and political inequality on the other.10  The decline of the
countervailing power of unions and community-based organizations,
coupled with the increased social and economic ties between policymakers
and economic elites, contributes to a skewed political system, which in turn
produces policies that favor elites and further exacerbate inequality." The
citizens and communities most harmed by the modern economy are thus
also increasingly unable to leverage political power to change the policies
that drive those inequities.

The Supreme Court is, in one sense, an obvious front line for the battle
to redress problems of economic and political inequality. To the extent that
the Court's constitutional interpretation magnifies disparities of political

7. Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (2014).

8. 134 S. Ct. 2618 (2014).
9. See generally Jedediah Purdy, The Roberts Court v. America, J. DEMOCRACY, Winter 2012

at 46 (describing how the Roberts Court's jurisprudence evokes Lochner and exacerbates
economic inequalities); see also Ellen D. Katz, Election Law's Lochnerian Turn, 94 B.U. L. REV.
697, 706-09 (2014) (discussing how the Roberts Court's election law decisions depend on an
implicit and controversial understanding of liberty and democracy).

10. See, e.g., LARRY M. BARTELS, UNEQUAL DEMOCRACY: THE POLITICAL ECONOMY OF

THE NEW GILDED AGE 1-28 (2008) (investigating the interconnection of economic inequality and
political inequality).

11. See, e.g., id. (investigating and detailing the potential impacts of economic inequality on
American democracy and the potential impacts of economic inequality on politics); NICHOLAS

CARNES, WHITE-COLLAR GOVERNMENT: THE HIDDEN ROLE OF CLASS IN ECONOMIC POLICY

MAKING 83-84 (2013) (showing that "class-based inequalities in legislative effectiveness have
unambiguous consequences for the substantive representation of the working class," one of which
is "bills ... sharply slanted in favor of white-collar Americans"); JACOB S. HACKER & PAUL

PIERSON, WINNER-TAKE-ALL POLITICS: How WASHINGTON MADE THE RICH RICHER-AND

TURNED ITS BACK ON THE MIDDLE CLASS 142-43 (2010) (linking a decline in union membership
to an increase in inequality and a decrease in political clout for the middle class); Martin Gilens &
Benjamin I. Page, Testing Theories of American Politics: Elites, Interest Groups, and Average
Citizens, 12 PERSP. ON POL. 564, 564-68 (suggesting that modern American politics exhibit a
strong pattern of favoring elite interests); Benjamin I. Page et al., Democracy and the Policy
Preferences of Wealthy Americans, 11 PERSP. ON POL. 51 (2013) (suggesting the United States is
more of an oligarchy than a democracy); see generally MARTIN GILENS, AFFLUENCE AND

INFLUENCE: ECONOMIC INEQUALITY AND POLITICAL POWER IN AMERICA (2012) (describing the

disparities in political influence between wealthy, middle-class, and poor Americans).
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and economic power, it seems logical to target these decisions specifically.
But the challenge of economic and political inequality today goes beyond
Supreme Court doctrine and constitutional text. The charge of neo-
Lochnerism on the Roberts Court opens up an important debate but leaves
two critical questions unaddressed. First, what is the substantive content of
an alternative, more democratic and egalitarian vision of political economy
to counteract the underlying values and judgments apparent in these
headline cases? And second, what is a theory of change through which this
alternative can be made real, and to what extent does this project
necessarily have to involve the Court at all?

This Paper addresses these questions by drawing on the political and
legal thought emerging from the critique of Lochner-era political economy.
During the Progressive Era, the battle against the intellectual edifice that lay
behind Lochner-ideas of laissez-faire constitutionalism and political
economy, which emphasized the ideal of market-based equality and
expressed a hostility towards various attempts at economic regulation-
catalyzed an explosion of scholarship and reform activism among a cohort
of lawyers, economists, philosophers, and activists. In the legal academy,
we are most familiar with the legal realist movement which emerged during
this time critiquing the kind of judicial power expressed in Lochner while
revealing the realities of ideology and politics operating beneath the veneer
of neutral, formalist legal reasoning on the courts. This intellectual
movement would go on to become a foundational shift in legal thought and
scholarship going forward. But legal realism was part of a broader
intellectual ecology that produced more than just this critique of judicial
behavior. Within this ecology of debate, there existed a strand of more
radical critique and reform politics that offers important insights for our
own normative and institutional challenges today.

Drawing from Progressive Era political thought, this Paper makes
three arguments. First, by taking its cue from the critiques developed by
Progressive Era and legal realist thinkers, this Paper offers a normative
framework for understanding the problems of economic inequality. The
problem, I will argue, is not just about income inequality; rather it is a
deeper problem of what we can understand as domination-the
accumulation of unchecked, arbitrary economic or political power over
others. Just as Progressive Era thinkers saw the problem of
industrialization as one of concentrated economic and political power-of
domination-so too can we understand the challenges of the postcrisis
economy in similar moral terms. If the root problem is one of disparate
power then the remedy lies in rebalancing the terms of economic and
political power. This in turn suggests that the moral problem of domination
requires a counteracting defense of the moral value of democracy, of the
capacity for we the people to hold such exercises of economic and political
power accountable through collective political action.
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By placing legal realism in its political-economic context of reformers
and thinkers struggling with the upheavals and inequities of
industrialization, this argument also offers an important reinterpretation of
legal realism as more than just a critique of judicial formalism, and instead
as part of a larger effort to imagine a more egalitarian and democratic
political economy. By "political economy" I mean to evoke a moral and
institutional conception of how our politics and economics relate to one
another, how they are structured by law and institutions, and how they
ought to be structured in light of fundamental moral values. The political
economy of the Roberts Court, like that of the Lochner era, evinces a
particular view of markets and politics that exacerbates underlying
inequities of power. In contrast, this Progressive Era-inspired view
suggests an alternative account of democratic political economy.

Second, I argue that this vision of democratic political economy also
suggests a particular theory of social change. The moral focus on
domination and democracy orients us towards reform strategies that look to
the ways in which law structures economic and political processes to
allocate power, capabilities, and opportunities. These underlying structures
emerge as critical sites of contestation, reform, and change. Thus, we might
shift the terms of economic power through legislative and regulatory moves
like antitrust and public utility; and we may magnify the democratic
political power of citizens by creating alternative vehicles for voice and
participation at the national or local level.

Third, this vision of social change in turn suggests a very different
reading of the role of constitutionalism and constitutional theory in
political-economic debates. The Progressive Era thinkers discussed below
were, for the most part, rabidly hostile to courts and judges. While we may
not adopt the full extent of their antijudicial stance, it is nevertheless
instructive for considering the role of law and constitutionalism in today's
debates over inequality and domination. I will argue below that the kind of
constitutionalism we can glean from these thinkers is not the "big-C"
Constitutionalism of Supreme Court doctrine, precedent, or textual
interpretation. This mode of constitutionalism is indeed important, but
ultimately it is responsive to longer-term trends in ideas, values, and
granular, accumulated policy changes on the ground. Rather, I suggest we
turn to a different, "small-c" notion of constitutionalism. This is the
constitutionalism of social movements, of public philosophy, and of the
laws and regulations that literally constitute our politics and our economics.
Constitutional political economy, on this view, is the concern not just of
courts but of we the people. And its primary tools for change are not just
judicial decisions, but legislative, regulatory, and other forms of ordinary
governance. These changes need not be small-scale or incremental; indeed
they can be structural and far-reaching. But they fundamentally operate
through different channels of governance outside the courts.
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In so doing, this Paper offers an account of constitutionalism and
social change that, on the one hand, deliberately diminishes the import of
the "high politics" of constitutional theory and Court doctrine, while on the
other hand, evaluates the stature and importance and moral stakes of the
"vernacular politics" of regulation, legislation, movement organizing and
advocacy, and day-to-day governance. Indeed, just as the legal realist
movement emerged out of the political and economic pressures of the first
Gilded Age, our current era of economic and political inequality, a New
Gilded Age of its own, is helping drive a similar explosion of dynamic and
rich legal scholarship that, from different subfields and through different
methodologies, revolves around these core concerns of how law and
institutions construct our modern economic, political, and social life; how
they shape inequities in those arenas; and how central movements,
legislation, and regulation are developing a response. This "fourth wave"
of legal realism is an important development that can help deepen the
diagnosis and reform agenda for a more democratic political economy-one
that draws not only on the moral and structural force of constitutional
theory, but also is oriented towards the concrete and granular impact of law
as it functions in economic, regulatory, and other forms of governance.

The Paper proceeds in four parts. Part I outlines the underlying
conceptions of market equality and market freedom that animate both the
Roberts Court and the laissez-faire constitutionalism of the Lochner era.
But while the Court is playing a role in codifying a particular view of
political economy, I will argue in this Part that ultimately the Court's
activities are better understood as lagging behind longer-term currents in
ideas, values, and on-the-ground structures. This then suggests that it is on
the levels of public philosophy and structural conditions that an alternative
vision to counteract laissez-faire political economy must first emerge.
Part II then develops out of a reinterpretation of Progressive Era political
thought the moral vision of domination and democracy that offers a starting
point for this alternative account of political economy. Part III then
explores how these normative ideals might inform efforts to rebalance the
terms of economic and political power through restructuring the dynamics
of the economy and the political process. Evoking the reforms of the
Progressive Era, this part suggests similar reform pathways that are starting
to manifest in contemporary scholarship and politics. While the
Progressives do not offer a literal blueprint for us to adopt, their ethos of
addressing problems of domination through expanding democratic agency,
and of doing so through legal and regulatory reforms that alter the basic
structures of political economy, is instructive for us today. Part IV then
concludes by returning to the question of constitutionalism, political
economy, and social change. In what way is the account of political
economy and social change described in this Paper "constitutional"? I
would argue that it is, and the ways in which it is suggest important shifts to
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how we understand constitutionalism and its relationship to other domains
of law, reform, and public philosophy.

I. Lochnerism and Laissez-Faire Political Economy

The invocation of Lochner, while a potent charge against the Roberts
Court, risks obscuring the ways in which Lochner-style constitutionalism
exacerbates disparities of economic and political power. What unites the
Lochner era with the constitutional political economy of the Roberts Court
is not a pattern of raw partisan or ideological adjudication, but something
more subtle and far-reaching: an underlying faith in markets as a system for
aggregating preferences and promoting welfare efficiently, fairly, and on
the basis of (at least one particular notion of) equality. On this view,
equality and freedom are best secured by nominally fair and voluntary
transactions.

In the economic arena, this approach suggests that voluntary
transactions are, by definition, fair and equal-and therefore regulatory
efforts that disturb these transactions face a higher justificatory bar.
Consider cases like Directv v. Imburgia12 and AT&T v. Concepcion,3 where
the Roberts Court upheld the validity of mandatory arbitration clauses and
undermined the scope for class action litigation. These decisions

represent a variation on the Lochner-ian freedom of contract. While these
cases were not substantive due process cases, they nevertheless exhibit a
preference for the purportedly equal and fair market agreements, as in
consumer contracts, disfavoring efforts to rebalance the terms of economic
power between consumers and large companies through either class actions
or access to Article III courts. But the preference for arbitration
mechanisms outside of the traditional judicial process systematically favors
the interests of corporations over consumers. 5 While consumers nominally
enter into these contracts voluntarily, arbitration clauses are often
uncontestable clauses.1 6 The end result is to valorize the apparently equal
nature of voluntary contract at the expense of other legal efforts to balance
underlying disparities of economic power in the marketplace.

12. Directv, Inc., v. Imurgia, 136 S. Ct. 463 (2015).
13. AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011).
14. Direct, 136 S. Ct. at 465-66; Concepcion, 563 U.S. at 344-52.
15. See, e.g., Jessica Silver-Greenburg & Robert Gebeloff, Arbitration Everywhere, Stacking

the Deck of Justice, DEALBOOK, N.Y. TIMES (Oct. 31, 2015), http://www.nytimes
.com/2015/1 1/01/business/dealbook/arbitration-everywhere-stacking-the-deck-of-
justice.html?._r=1 [https://perma.cc/SJP5-R2T3] (describing the rise of arbitration clauses in
consumer contracts, their impact on class action lawsuits, and their effect on the economy).

16. For a discussion of the power imbalances behind such "fine print" in contracts, see
generally MARGARET RADIN, BOILERPLATE: THE FINE PRINT, VANISHING RIGHTS, AND THE

RULE OF LAW (2012).
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The same intellectual framework explains the Court's controversial
political law. 17 So long as voters retain the freedom of choice over their
ballot, the political process may be considered fair. This is arguably what
lies beneath the Roberts Court's political-process jurisprudence. The
gutting of campaign finance regulations in Citizens United does not
necessarily represent a knee-jerk rejection of ideals of political equality.
Rather it understands political equality and the democratic process in
market-like terms. Candidates, campaigns, and Super PACs are all offering
products and advertising on the open market; so long as voters have the
freedom to choose their preferred candidate voluntarily-akin to a
consumer's ability to choose a preferred product-there is no violation of
political equality. Citizens United, like Lochner, seeks to preserve a
seemingly neutral, prepolitical baseline of political equality-but in so
doing rejects efforts that seek to rebalance the terms of political power by
redressing underlying disparities in power and influence.' 8  This same
pattern helps explain the Roberts Court view of racial discrimination. The
Court's dismantling of the Voting Rights Act in Shelby County 9 can be
understood as an argument that underlying structural political inequalities
that may have justified preclearance are no longer present, and thus
ordinary political competition, like market competition, is sufficient to
ensure freedom of choice and basic political equality.20

The problem with this approach to constitutionalism is that what looks
on the surface like the fairness and equality of market ordering in effect
overlooks, and thus perpetuates, underlying disparities in power, capacity,
and opportunity that shape these transactions.2' Thus, in each of these
areas, we see the Court perpetuating structural inequalities-in the
economic, political, and social realms-out of an argument that market-

17. For a discussion of "political law" as a field encompassing electoral, campaign finance,
voting rights, and other laws of the political process, see generally Spencer Overton, Foreword:
Political Law, 81 GEO. WASH. L. REV. 1783 (2013).

18. See, e.g., Katz, supra note 9, at 698-99 (characterizing Citizens United as an example of
the Court's skepticism about electoral rules that displace traditional forms of political participation
to alter the balance of power).

19. Shelby Cty. v. Holder, 133 S. Ct. 2612 (2013).
20. As of this writing, the Court has not yet ruled in the Fisher affirmative action case, but if

it strikes down the University of Texas's affirmative action program, as some expect it will, we
might see a similar conceptual framework operating to undermine efforts to combat social
inequalities as in the case of racial discrimination. Here too there is a preference on the Court for
a nominal, surface-level equality that sanctions more persisting forms of structural inequality.
Fisher v. Univ. of Tex. at Austin, 758 F.3d 633 (5th Cir. 2014), cert. granted, 83 U.S.L.W. 3682
(U.S. June 29, 2015) (No. 14-981). See, e.g., Adam Liptak, Supreme Court Justices' Comments
Don't Bode Well for Affirmative Action, N.Y. TIMES (Dec. 9, 2015), http://www
.nytimes.com/2015/12/10/us/politics/supreme-court-to-revisit-case-that-may-alter-affirmative-
action.html [https://perma.cc/N7WB-93MX].

21. See David Singh Grewal & Jedediah Purdy, Introduction: Law and Neoliberalism, 77
LAW & CONTEMP. PROBS. 1, 1-4 (2014) (describing "neoliberalism" as the tendency to support
market imperatives at the expense of equal democratic power).
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style mechanisms of voluntary choice and open competition are sufficient
to ensure freedom and equality. The underlying problem in each of these
cases is a rejection of any notion of unequal power that may need some
kind of systemic redress coupled with an overly optimistic faith in the
ability of market systems to operate neutrally and fairly to all individuals.

At the same time, these cases exhibit a judicial hostility towards and
skepticism of the legislative process-what Pamela Karlan has criticized as
the Roberts Court's "disdain" for Congress, its findings, and its judgments
about what kinds of policies might be required, from campaign finance to
voting rights to substantive economic policy.22 The disdain of the Roberts
Court is importantly not the knee-jerk, ideological antistatism of the
Lochner caricature (even Lochner did not meet that caricature).23 The
Roberts Court has sustained a fairly expansive view of the powers of the
federal government in a variety of other administrative law decisions, so
long as there remains a clear chain of command linking regulatory efforts to
the political branches.24 The problem here is instead a demanding
justificatory bar for legislative and regulatory acts that seem to interfere
with superficially neutral and equal market transactions-whether the
economic market or the market of political competition. The root flaw is a
presumption of a prepolitical, neutral baseline of market equality.25

But if Supreme Court jurisprudence plays a role in codifying structural
inequities, it is not obvious that the Court should necessarily figure
prominently in efforts to remedy those inequities. Certainly reversing a
decision like Citizens United is a worthy goal, and given the nature of

22. See, e.g., Pamela S. Karlan, Foreward: Democracy and Disdain, 126 HARV. L. REV. 1,
12-13 (2012) (contending that the current Court's disdain for congressional power colors its
approach across an array of doctrinal areas).

23. See HOWARD GILLMAN, THE CONSTITUTION BESIEGED: THE RISE AND DEMISE OF
LOCHNER ERA POLICE POWERS JURISPRUDENCE 10 (1993) (arguing that courts during the
Lochner era attempted to maintain the distinction between valid economic regulation and invalid
"class" regulation); Michael Les Benedict, Laissez-Faire and Liberty: A Re-Evaluation of the
Meaning and Origins of Laissez-Faire Constitutionalism, 3 LAW & HIST. REV. 293, 298 (1985)
(suggesting that laissez-faire constitutionalism in the nineteenth century was based on certain
"laws" of economics and on the concept of human liberty). On how even Lochner-era
constitutionalism involved a validation of expansive state police power regulation, albeit a vision
of state regulation premised on a market-based notion of equality, see generally WILLIAM J.
NOVAK, THE PEOPLE'S WELFARE: LAW AND REGULATION IN NINETEENTH-CENTURY AMERICA
83-113 (1996).

24. See, e.g., Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 492
(2010) (striking down the dual for-cause protections for the accounting oversight board and
grounding its decision in a vision of presidential administration of the board); Cuomo v.
Clearinghouse Ass'n., 557 U.S. 519, 535-36 (2009) (upholding expansion of the Office of the
Comptroller of the Currency's power because of a clear congressional mandate).

25. See, e.g., Grewal & Purdy, supra note 21, at 18 (noting that distributive decisions are
often "couched in the neutral-sounding language of efficiency"); Jedidiah Purdy, Neoliberal
Constitutionalism: Lochnerism for a New Economy, 77 LAW & CONTEMP. PROBS. 195, 197
(2014) (comparing ideas of moralized market transactions in Lochner-era cases to today's
neoliberal constitutionalism).
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judicial review absent a reversal, Court decisions remain persistent. But it
is also important to note that, while high profile, these Court decisions are
themselves significantly lagged manifestations of underlying trends in
ideas, law, and politics. These conceptions of market equality themselves
have a decades-long pedigree, having been incubated in scholarship, and
filtering into public discourse, public policy, and law only gradually and
slowly.26 The process of developing an alternative account of political
economy and constitutionalism requires a similar long-term trajectory, one
that gains traction through intellectual, normative, and granular
interventions before penetrating legal discourse and, eventually, judicial
doctrine. It is here that the historical critics of Lochner-era jurisprudence
offer a starting point for conceptualizing both an alternative vision of
political economy and a theory of change for realizing it.

II. Domination and Democracy in Progressive Era Political Thought

In the traditional account of Lochner and laissez-faire
constitutionalism, the primary response to these intellectual currents
emerged from the legal realist movement. Legal realism is conventionally
understood as an enormously influential attack on Lochner-era judicial
formalism and overreach, focusing on revealing the malleability and
indeterminacy of legal rules, and the ineradicable role of subjectivity and
arbitrariness on the part of judges.27 This critique has been understood as a
legal, social scientific, and philosophical project.28 Yet this account
undersells the broader implications of legal realist and Progressive Era
political thought more broadly. It is true that many of the legal realists
often backed away from offering a more substantive normative account of
the policies they advocated, preferring instead to rely on the democratic
process and the potential of emerging social sciences to provide these
answers.29 But within the broader ecology of legal, economic, and

26. There is now a rich and diverse scholarship documenting these intellectual origins of
conservative political economy, emerging from the 1970s onwards. See generally ANGUS
BURGIN, THE GREAT PERSUASION: REINVENTING FREE MARKETS SINCE THE DEPRESSION
(2012); DANIEL T. RODGERS, AGE OF FRACTURE (2011); STEVE M. TELES, THE RISE OF THE
CONSERVATIVE LEGAL MOVEMENT: THE BATTLE FOR CONTROL OF THE LAW (2008).

27. See Anthony Kronman, Jurisprudential Responses to Legal Realism, 73 CORNELL L. REV.
335, 335-40 (1988) (summarizing the problems highlighted by legal realism and scholarly
responses); Frederick Schauer, Legal Realism Untamed, 91 TEXAS L. REV. 749, 749-51 (2013)
(defining this standard notion of legal realism).

28. See Brian Leiter, Rethinking Legal Realism: Toward A Naturalized Jurisprudence, 76
TEXAS L. REV. 267, 271-72 (1997) (criticizing "postmodern" readings of legal realism as failing
to account for the emphasis on social sciences key to the legal and philosophical underpinnings of
the theory).

29. BARBARA H. FRIED, THE PROGRESSIVE ASSAULT ON LAISSEZ FAIRE: ROBERT HALE AND
THE FIRST LAW AND ECONOMICS MOVEMENT 20-22 (1998) (noting the ways in which legal
realist critique stopped short of moralized advocacy); see MORTON J. HORWITZ, THE
TRANSFORMATION OF AMERICAN LAW, 1870-1960: THE CRISIS OF LEGAL ORTHODOXY 209-10
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philosophical thinkers of this time period, we can recover a more
normatively- and sociologically-driven critique of the market economy that
takes as its focal point disparities of economic and political power, and
structural remedies for them.

The dramatic changes to the American economy a century ago
catalyzed a diverse and highly mobilized movement of reformers and
thinkers. Confronted by corporate entities of unprecedented scope and
power-from railroad monopolies, trusts like Standard Oil, and financial
elites like J. P. Morgan-and troubled by the violence of industrialization
apparent in recurring strikes, financial panics, and economic dislocation, a
number of Progressive Era thinkers developed a rich critique of market
capitalism. 30 This context produced a broad intellectual movement, what
Barbara Fried and Herbert Hovenkamp have referred to as the "first law and
economics movement." 31  Approaching the problem from diverse
methodologies including law, philosophy, sociology, and economics, they
pioneered a compelling critique of American political economy. Among
these more radical Progressive Era thinkers, from the legal realists to
institutional economists and philosophers, there emerged a critique of
capitalism focused not on efficiency or distribution so much as a more
fundamental problem of domination and power. The problem of the
market, for these thinkers, was, at root, a problem of disparate economic
and political power-power that had to first be identified and unmasked
before it could be contested and checked through collective action and
reform politics. This conceptual framework can be distilled and understood
as comprising of two elements: first, a critique of economic domination,
and second, a turn to expanded democratic agency of citizens, movements,
and democratic institutions as a response. This view of "democracy against
domination" offers a compelling starting point for conceptualizing an
alternative democratic political economy.

(1992) (questioning whether legal realism's turn to social science research undermined its critical
edge).

30. See generally MORTON KELLER, REGULATING A NEW SOCIETY: PUBLIC POLICY AND

SOCIAL CHANGE IN AMERICA, 1900-1933 (1994) (discussing the Progressive movement and
using government to regulate various institutions); CHARLES POSTEL, THE POPULIST VISION
(2007) (describing the Populist movement, which was a precursor of and laid the foundation for
the Progressive movement); DANIEL T. RODGERS, ATLANTIC CROSSINGS: SOCIAL POLITICS IN A
PROGRESSIVE AGE (1998) (describing the intellectual origins and underlying commitments of
Progressive Era reformers); SHELTON STROMQUIST, REINVENTING "THE PEOPLE": THE
PROGRESSIVE MOVEMENT, THE CLASS PROBLEM, AND THE ORIGINS OF MODERN LIBERALISM

(2006) (describing the central concern of Progressive Era reformers with private power and
economic dislocation).

31. FRIED, supra note 29. See also HERBERT HOVENKAMP, THE OPENING OF AMERICAN

LAW: NEOCLASSICAL LEGAL THOUGHT, 1870-1970, at 80 (2015) (referencing Progressive Era
works and describing the origins of this first law-and-economics movement).
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A. The Problem of Economic Domination

Louis Brandeis captured this concern with large corporations,
monopolies, and trusts. Brandeis argued that the immense profits of large
corporations juxtaposed with the below-subsistence wages they offered
revealed a disparity in political power akin to slavery, where workers were
"absolutely subject" to the will of the corporation.32 Even if corporations
acted in the interests of consumers and laborers, this would be at best a
"benevolent absolutism," leaving in place the root problem that "within the
State [there is] a state so powerful that the ordinary social and industrial
forces existing are insufficient to cope with it."33 The Knights of Labor and
the labor movement similarly framed the problem of corporate power in
such terms of seeking liberation from the arbitrary power of the master
within the workplace.34 Even Herbert Croly, whose faith in democracy was
considerably less than other contemporaries like John Dewey, warned of the
problems of rent extraction arising from monopoly and "economic
privilege," which, if sufficiently "hostile to the public interest," would
require a "shifting of the responsibility" away from these private actors.35

But problematic exercises of economic power were not limited to large
trusts and monopolies; the entire system of market exchange posed similar
problems of unequal power. Legal realists like Robert Hale argued that
unequal income distributions were a result not of natural forces but of
disparities in power: "the relative power of coercion which the different
members of the community can exert against one another." 36 Economist
Walton Hamilton similarly argued that tyranny constraining individual
liberty now took the form of the "bondage" of being dependent on wages

32. Louis D. Brandeis, Big Business and Industrial Liberty, Address Delivered at the Ethical
Culture Meeting House in Boston (Feb. 10, 1912) in THE CURSE OF BIGNESS: MISCELLANEOUS

PAPERS OF LOUIS D. BRANDEIS 38, 39 (Osmond K. Fraenkel ed., Kennikat Press 1965) (1935).
33. Testimony Before the United States Commission on Industrial Relations, 64th Cong. 1

(1915) (statement of Louis D. Brandeis) in THE CURSE OF BIGNESS: MISCELLANEOUS PAPERS OF
LOUIS D. BRANDEIS, supra note 32, at 70, 73.

34. See ALEX GOUREVITCH, FROM SLAVERY TO THE COOPERATIVE COMMONWEALTH:

LABOR AND REPUBLICAN LIBERTY IN THE NINETEENTH CENTURY 6 (2015) (noting the Knights of

Labor considered wage labor a form of dependent labor based on relations of mastery and
subjection, and in tension with republican principles); William E. Forbath, The Ambiguities of
Free Labor: Labor and the Law in the Gilded Age, 1985 WISC. L. REV. 767, 769 (1985)
(explaining that the Knights of Labor espoused an "ideology which held that being forced to sell
[one's] labor contradicted the worker's status as a citizen").

35. HERBERT CROLY, THE PROMISE OF AMERICAN LIFE 142, 450 (Princeton Univ. Press
2014) (1909).

36. Robert L. Hale, Coercion and Distribution in a Supposedly Non-Coercive State, 38 POL.
SCI. Q. 470 (1923), reprinted in AMERICAN LEGAL REALISM 101, 108 (William W. Fisher III et
al. eds., 1993).
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for subsistence, subjected to the "tyranny of the system of prices," and to
the dictates of large-scale economic development.37

This diagnosis of unequal economic power recasts the problem of
modern capitalism as one not of income inequality but rather one of
domination-the accumulation of arbitrary, unchecked power over others.38

Domination, as suggested by these Progressive Era critics, could manifest
in both the concentrated form of corporate power and the diffuse form of
the market system itself. Domination captures a wide range of the moral
harms in an economically unequal society: the subjugation of workers to
corporations, the subrogation of the public as a whole to monopolies and
"too-big-to-fail" banks, and the ways in which diffuse patterns of
discrimination or market structures might constrain individual and
collective freedom. The problems of our unequal society are not just
matters of distributive justice and income. To overcome these challenges
we must do more to ensure that all Americans have real, meaningful
freedom to shape their own lives-and that means have a real voice, a real
share of power in economic, social, and political realms. The freedom that
domination threatens-the freedom we must seek to realize-is not the
libertarian freedom of consumer choice and market transaction; it is the
richer freedom to live lives we each have reason to value-a freedom that is
expanded with our capacities and capabilities to have real agency in the
world. In short, it is the freedom of being an agent, capable of authoring
one's own life and coauthoring collectively our shared political, social, and
economic life. This is the freedom that is constrained by the accumulation
of unchecked power, whether by the state, the corporation, or the market
itself.

B. Democratic Agency and Popular Sovereignty

The domination-based critique of capitalism also points to a different
account of the remedies to this problem of unaccountable, unchecked
power: the need to rebalance the terms of economic and political power in

37. Walton H. Hamilton, Lecture Delivered at the New School for Social Research, Freedom
and Economic Necessity, in FREEDOM IN THE MODERN WORLD 25, 36-39 (Horace M. Kallen ed.,
reprt. 1969).

38. This normative recasting of Progressive Era thought frames it in terms of recent efforts in
political theory to develop a normative, philosophical account of republicanism that prioritizes the
values of democracy and equality, and highlights especially the threat of domination. See, e.g.,
JOHN P. MCCORMICK, MACHIAVELLIAN DEMOCRACY 168-69 (2011) (discussing the
Machiavellian conception of Republican Democracy and noting "historically, the vast majority of
citizens within republics explicitly denounced electoral and senatorial institutions as vehicles of
their own domination by socioeconomic and political elites"); PHILIP PETTIT, ON THE PEOPLE'S
TERMS: A REPUBLICAN THEORY AND MODEL OF DEMOCRACY 28 (2012) ("[F]reedom in a choice

requires just the absence of domination; it is equivalent to the freedom that was hailed as an ideal
in the long tradition of republican thought."); Patchen Markell, The Insufficiency of Non-
Domination, 36 POL. THEORY 9, 9, 12-13 (2008) (discussing Pettit's conception of non-
domination and finding it insufficient as an "over-arching political ideal").
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society, whether by checking concentrations of private power on the one
hand, or by expanding the democratic agency of citizens and communities
on the other.

Indeed, this imperative to open up the seemingly natural and private
domain of the market to the demands of democratic legitimation is what lies
behind the critique the legal realists advanced of the public-private
distinction. While this critique is often noted as a central element of the
move away from formalism,39 it served a much broader function of linking
economic power to the same demands for democratic justification,
legitimacy, and accountability normally expected of exercises of "public"
power. If the exercise of power was not in fact limited to the coercive force
of the state but rather omnipresent throughout the seemingly private domain
of market transactions, then such private power should be subject to the
same kinds of moral and prudential policy considerations that are applied to
determining valid exercises of public state power. The free market itself
was thus a regulatory system subject to state control and broader policy
debate. 40

Thus, philosopher Horace Kallen warned that exercises of private
power were often cloaked beneath appeals to liberty and laissez-faire
economics, tainting the ideal of freedom "to vindicate tyranny and
injustice." 41 Morris Cohen described property rights as a form of sovereign
power, compelling obedience in the commercial economy just as state
power compelled obedience in politics. 42 As a result, "it is necessary to
apply to the law of property all those considerations of social ethics and
enlightened public policy which ought to be brought to the discussion of
any just form of government." 43

But this still leaves a further problem. Private power in the form of
large corporations and market power in the form of the market system share
another trait: they seem to defy the capacities of individual citizens to hold
them accountable. Corporations exercise a vast power over workers,
consumers, and politicians, far beyond the ability of any one person to
counteract. 44 Similarly, the market as a system is so diffuse as to render it

39. See, e.g., Schauer, supra note 27, at 754-56 (discussing legal realists' challenge to the
view that traditional legal sources and rules alone explain judicial decisions).

40. FRIED, supra note 29, at 109; HORWITZ, supra note 29, at 193-94, 206-08; Joseph
William Singer, Legal Realism Now, 76 CAL. L. REv. 465, 495 (1988) (reviewing LAURA
KALMAN, LEGAL REALISM AT YALE: 1927-1960 (1986)).

41. Horace M. Kallen, Lecture Delivered at the New School for Social Research, Why
Freedom Is A Problem, in FREEDOM IN THE MODERN WORLD, supra note 37, at 1, 16.

42. See generally Morris R. Cohen, Property and Sovereignty, 13 CORNELL L.Q. (1927),
reprinted in AMERICAN LEGAL REALISM, supra note 36, at 109, 109-14.

43. Id. at 114.
44. Justice Louis Brandeis exemplifies this concern. Large corporations, to Brandeis, enjoyed

immense profits while paying below subsistence wages, creating a disparity in political power that
was akin to slavery where workers were "absolutely subject" to the will of the corporation.
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inactionable. 45 The challenge, then, lies in creating new vehicles and
channels for democratic agency-institutions that can enable citizens to
engage in more effective and empowered forms of collective action through
which economic power can be contested and reshaped.

This need to create alternative modes of democratic agency is well
exemplified by the thought of philosopher John Dewey. Dewey saw the
libertarian resort to free markets as fundamentally misconstruing the nature
of the modern economy; the market mechanism, with its disparities of
economic and political power, was simply one system of allocating
power-a particularly inequitable one-that had to be replaced by a "more
equal and equitable balance of powers that will enhance and multiply the
effective liberties of the mass of individuals." 46 The challenge, however,
was that the lay public was too weak to counteract the pressures of an
inequitable market economy. The purpose of political institutions, for
Dewey, was to make it so a "scattered, mobile and manifold public may so
recognize itself as to define and express its interests." 47 Without such
public institutions, social and economic arrangements would seem obscured
or otherwise beyond the scope of effective citizen action.48 Dewey defined
the public as the domain of "all those who are affected by the indirect
consequences of transactions to such an extent that it is deemed necessary
to have those consequences systematically cared for." 49 State institutions
served a dual purpose: in addition to making and implementing policies,
these institutions were also key "structures which canalize action,"
providing a "mechanism for securing to an idea [the] channels of effective
operation."5

According to Dewey, the current inability of lay citizens to be effective
and knowledgeable policymakers was not evidence against the value of

Brandeis, supra note 32, at 38-39. These private actors had acquired a size and a degree of
economic and political power that could affect a wide range of other actors in society-not only
their own workers, but also small businesses, and governments threatened by competitive pressure
and corporate influence. See also David Ciepley, Beyond Public and Private: Toward a Political
Theory of the Corporation, 107 AM. POL. SCI. REV. 139, 139-40 (2013) (describing the theoretical
roots of corporate domination of workers and consumers).

45. For an example of this view among Progressive Era thinkers, see the discussion of John
Dewey on pp. 1342-43, infra. For a contemporary equivalent of this view, see, e.g., IRIS MARION
YOUNG, RESPONSIBILITY FOR JUSTICE 52 (2011) (describing the problem of structural injustice as
being beyond the scope of individual action); KARL POLANYI, THE GREAT TRANSFORMATION

60-61 (1944) (arguing that the challenge of achieving social justice in a capitalist economy stems
from the illusion that market forces are "natural" and beyond the scope of human agency).

46. John Dewey, Liberty and Social Control, 2 SOC. FRONTIER 41 (1935), reprinted in 2
JOHN DEWEY: THE LATER WORKS, 1925-1953, at 360, 362-63 (Jo Ann Boydston ed., 1987).

47. JOHN DEWEY, THE PUBLIC AND ITS PROBLEMS: AN ESSAY IN POLITICAL INQUIRY 121
(Melvin L. Rogers ed., 2012).

48. Id. at 129.
49. Id. at 48.
50. Id. at 69, 119.
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democracy. Rather, these limitations were products of the existing
institutional structure which had to be reformed to enable greater educative
public discourse and more regular forms of citizen participation in
governance, through which they could become more effective participants
in self-rule over time.5 1 Achieving such expanded citizen political agency
and participation required institutional structures that could foster, house,
and incubate such political agency. In particular, it would require
institutions that went beyond traditional appeals to elections, legislatures, or
the separation of powers. As Dewey argued, there was "no sanctity" to
particular received "devices" of democratic elections.5 2 Instead,

The old saying that the cure for the ills of democracy is more
democracy is not apt if it means that the evils may be remedied by
introducing more machinery of the same kind as that which already
exists, or by refining and perfecting that machinery. But the phrase
may also indicate the need of returning to the idea itself, of clarifying
and deepening our apprehension of it, and of employing our sense of
its meaning to criticize and remake its political manifestations.53

The link between democratic agency and domination is well
exemplified by Brandeis. Consider one of Brandeis's famous dissents in
Louis K. Liggett Co. v. Lee,54 where the Supreme Court struck down a
Florida anti-chain store tax provision on Fourteenth Amendment grounds. 5

While this dissent may be seen more narrowly as a defense of federalism,
the opinion is driven more centrally by Brandeis's concern with economic
domination and with his commitment to combating such private power by
expanding the democratic capacities of the people themselves. The opinion
begins with a lengthy discussion of the threat corporate power poses to
individual liberty. The Florida legislators, in Brandeis's view, were
appropriately motivated by the fearer of encroachment upon the liberties
and opportunities of the individual[;] [f]ear of the subjection of labor to
capital[;] and [f]ear of monopoly."56 The tax provision represented an
attempt to defuse this threat and expand economic opportunity for small
businesses and towns under the domination of large corporate chains.57

Florida's action is important less because of an intrinsic value to states'
rights, and more as a vehicle for citizens to experience meaningful

51. John Dewey, Public Opinion, NEW REPUBLIC, May 3, 1922, at 286; see John Dewey,
Practical Democracy, NEW REPUBLIC, Dec. 2, 1925, at 52, reprinted in 2 JOHN DEWEY: THE
LATER WORKS, 1925-1953, supra note 46, at 213, 215-17 (discussing how the public could
evolve and learn through the process of participation).

52. DEWEY, supra note 47, at 120.
53. Id. at 119.
54. 288 U.S. 517 (1933).
55. Id. at 540.
56. Id. at 548 (Brandeis, J., dissenting).
57. Id. at 568-70.
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democratic agency: "[O]nly through participation by the many in the
responsibilities and determinations of business," wrote Brandeis, "can
Americans secure the moral and intellectual development which is essential
to the maintenance of liberty."58

Similarly, in New State Ice Co. v. Liebmann,59 Brandeis dissented
again from a majority ruling striking down Oklahoma's chartering of a
public utility on Fourteenth Amendment grounds.60 Like in Liggett,
Brandeis's dissent was motivated less out of deference to Oklahoma on
federalist grounds, and more as a vital expression of democratic agency of
the people seeking to secure equal access to the necessities of life in the
face of the extreme hardship, inequality, and insecurity of the Great
Depression, which, Brandeis notes in his dissent, represented an
"emergency more serious than war." 61  In the face of this structural
economic collapse, such democratic agency and experimentation was
essential. Predicting an ideal alternative form of economic planning would
require "some measure of prophecy," for "[m]an is weak and his judgment
is at best fallible." 62 As a result, Brandeis argued, there was no choice but
to allow for social learning through the actual experience of policy
innovation, development, and experimentation. 63 The Court, as a result, had
to be extremely wary of unduly limiting the capacities of citizens to engage
in such experimentation.

It is telling that in both cases, Brandeis does not attempt to flip the
majority's Fourteenth Amendment argument in favor of a more egalitarian
view of substantive due process. But he also does not call for the kind of
mechanical judicial deference to political branches that is the conventional
Holmesian critique of Lochner-type decisions. Instead, Brandeis couches
this deference to the democratic political process of state legislation in a
substantive (but not necessarily constitutionally rooted) moral account of
the problem of domination that motivates this turn to democratic action in
the first place. Brandeis's opinion does not, therefore, exhibit a neutrality
of process or a simple appeal to antiformalism. It is a morally substantive,
non-neutral critique of private power and an appeal to democratic values.
But it is a vision of democracy that places the Court in the position of
protecting and thickening, rather than displacing or usurping, the
democratic capacities of citizens to counteract domination through political
action.

58. Id. at 580.
59. 285 U.S. 262 (1932).
60. Id. at 280.
61. Id. at 306 (Brandeis, J., dissenting).
62. Id. at 310.
63. Id. at 310-11.
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III. Antidomination as a Political Economic Reform Agenda

Taken together, the problem of domination and the value of
democratic agency thus offer a valuable normative framework for
conceptualizing the challenges of an unequal political economy. This
conceptual focus also provides a starting point for imagining the kinds of
legal, regulatory, and reform politics needed to rebalance these disparities
of economic and political power. The historical examples of Progressive
Era reform are not meant to suggest a literal blueprint for reform policies
today; we need not directly reapply Progressive Era policies to the modern
economy. But they are valuable for revealing an underlying ethos, for
showing what kinds of approaches might be useful for combating
domination, and for expanding democratic agency.

We can see a hint of what this approach to curbing domination might
look like in practice through the reform politics of the Progressive Era
itself. In their response to this problem of domination, the reform politics
of the Progressive Era represented a large-scale, structural attempt to
redress this problem of domination in two respects: first, by restructuring
the market system to curb private power; and second, by restructuring the
political system to expand popular sovereignty. These reforms sought to
both reduce the threat of domination and expand the capacities of the
democratic citizenry to better hold economic actors accountable.

A. Reconstituting Economic Structures to Curb Domination

From the standpoint of domination and power, one of the central
problems of today's political economy is the increasingly concentrated
power of corporations. From too-big-to-fail banks to the battles over net
neutrality and anxieties about private power of firms like Google in the
information economy, we live in an era marked by new forms of what
Brandeis famously called "the curse of bigness." 64 As in Brandeis's time,
powerful firms increasingly control the terms of access and distribution for
major social services. Some of these firms are monopolies in the
conventional sense, following waves of major mergers and consolidations
in industries like agriculture, food production, and telecom.65 But some of
these firms exhibit a different form of "platform power," centralizing
control over key conduits of economic activity, from Amazon's control of
its logistics and marketplace infrastructure to Uber's platform for matching
riders and drivers to Comcast's control over the underlying infrastructure
linking Internet content to end users. 66

64. Louis D. Brandeis, A Curse of Bigness, HARPER'S WKLY., Jan. 10, 1914, at 18, 18.
65. For a growing documentation of this problem of modern monopoly, see infra note 71.
66. See K. Sabeel Rahman, Curbing the New Corporate Power, BOSTON REv. (May 4, 2015),

http://bostonreview.net/forum/k-sabeel-rahman-curbing-new-corporate-power
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Just as Progressive Era political thought points towards a normative
diagnosis of these problems as rooted in domination, the reform politics of
the Progressive Era suggests avenues for redressing such private power,
specifically by radically restructuring the dynamics of the modern economy.
While we are accustomed to viewing the Progressive Era as the rise of
ideals of regulatory expertise in areas like consumer protection and worker
safety, the more far-reaching innovations of this period came from attempts
to radically restructure the dynamics of the market economy and the powers
and capacities of corporations themselves. These efforts sought to curb
private power and subject it to more direct public oversight.

Consider for example the rise of corporate governance as a field of
law. In 1932, Adolf Berle and Gardiner Means argued in their seminal
Modern Corporation and Private Property that the rise of large
corporations owned by many diffuse shareholders represented a new form
of property right where the owners of the corporation, the shareholders,
lacked the power to command the corporation's actions. 67 This fact meant
the creation of a new form of corporate power characterized by this
separation of ownership (by shareholders) from control (by managers). 68

Today, Berle and Means are often cited as a starting point for modern
corporate governance literature and for the emphasis on shareholder rights
as a driving framework for justifying financial markets, mergers and
takeovers, and corporate law more generally. 69 But for Berle and Means,
the driving concern was not shareholder theories of the firm so much as it

[https://perma.cc/BW9W-8D7P] (arguing that Uber and other online "platforms" represent a new
form of private power today).

67. See generally ADOLF A. BERLE & GARDINER C. MEANS, THE MODERN CORPORATION

AND PRIVATE PROPERTY (Transaction Publishers 1991) (1932).

68. See id. at 119 ("[T]he past century has seen the corporate mechanism evolve from an
arrangement under which an association of owners controlled their property on terms closely
supervised by the state to an arrangement by which many men have delivered contributions of
capital into the hands of a centralized control.").

69. See Henry Hansmann & Reiner Kraakman, The End of History for Corporate Law, 89
GEO. L.J. 439, 444 n.6 (2001) ("Dodd and Berle conducted a classic debate on the subject in the
1930s, in which Dodd pressed the social responsibility of corporate managers while Berle
championed shareholder interests. By the 1950s, Berle seemed to have come around to Dodd's
celebration of managerial discretion as a positive virtue that permits managers to act in the
interests of society as a whole."); Michael C. Jensen & William H. Meckling, Theory of the Firm:
Managerial Behavior, Agency Costs and Ownership Structure, 3 J. FIN. ECON. 305, 327 (1976)
("[T]he total gross agency costs ... are the costs of the 'separation of ownership and control'
which Adam Smith focused on in the passage quoted at the beginning of this paper and which
Berle and Means (1932) popularized 157 years later."); Roberta Romano, After the Revolution in
Corporate Law, 55 J. LEGAL EDUC. 342, 347 (2005) ("In the mid-1970s, a number of economists
attempted to delve inside the black box of the firm.. . . Two lines of development in this research
agenda have had a lasting impact on the thinking of corporate law academics... . The second is
the agency costs theory of the firm. This line of research was introduced in 1976 by Michael
Jensen and William Meckling, who, working from the corporate finance literature, gave
systematic economic content to the much earlier key observation of Adolf Berle and Gardiner
Means in 1932, that ownership was separated from control in the modern U.S. corporation.").
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was the antecedent diagnosis of the problem of quasi-sovereign,
concentrated private power exercised by corporations over workers and
society as a whole, absent the kinds of checks and balances that accompany
the exercise of public power in republican governance.7 0 Indeed, attempts
to shift corporate governance today could become vehicles not for
maximizing growth or efficiency but rather for creating modes through
which stakeholders, not just shareholders, can contest and hold accountable
such exercises of concentrated private power. 1

The emergence and potential of antitrust law can be understood in a
similar vein. The antitrust movement was a major political and intellectual
force, seeking ways to redress the concentration of economic power among
monopolies, trusts, and large corporations from Standard Oil to the
railroads to finance. While modern antitrust is understood in a more narrow
context of prioritizing consumer welfare, antitrust for these reformers was a
fundamentally political project, seeking to undo concentrations of economic
power and limit the ways in which large firms could exercise undue and
unchecked influence on prices, economic opportunity, and the political
process itself.72 Antitrust is thus best understood as an antidomination

70. See, e.g., BERLE & MEANS, supra note 67, at 309-10; Dalia Tsuk, From Pluralism to
Individualism: Berle and Means and 20th-Century American Legal Thought, 30 LAW & SOC.
INQUIRY 179, 193 (2005) (noting that corporations represented a unique form of power that could
organize and direct the actions of a wide range of constituencies-workers, investors, managers,
consumers, suppliers, and the like-but lacked meaningful constraints on the use of such power).

71. See, e.g., Kent Greenfield, Reclaiming Corporate Law in a New Gilded Age, 2 HARV. L.
& POL'Y REV. 1, 23 (2008) ("Using corporate law to adjust the composition or duties of the board
to force the consideration of stakeholder interests could be a powerful tool, not only to rein in the
worst excesses of the corporation, but also to take advantage of the unique capabilities of the
corporation to achieve important gains in social welfare."); Kent Greenfield, The Stakeholder
Strategy, 26 DEMOCRACY 47, 52-53 (2012) ("[I]n our current regulatory scheme, the concerns of
the other stakeholders are not considered within the internal, structural machinery of corporate
governance. These stakeholders are to be taken care of (to the extent they are at all) by way of
protections they can gain through contract or external regulation. There's one way to change that:
adjusting the structure of corporate governance.").

72. The shift over the course of the twentieth century from this early conception of antitrust to
the modern focus on maximizing consumer welfare has been well-documented. See, e.g., Richard
Hofstadter, What Happened to the Antitrust Movement?: Notes on the Evolution of an American
Creed, in THE BUSINESS ESTABLISHMENT 113, 151 (Earl F. Cheit ed., 1964) ("In passing from a
phase in which it was largely an ideology to one in which it has become largely a technique,
antitrust has become, like so many other things in our society, differentiated, specialized, and
bureacratized."); MICHAEL J. SANDEL, DEMOCRACY'S DISCONTENT: AMERICA IN SEARCH FOR A
PUBLIC PHILOSOPHY 231 (1996) ("Antitrust law ... enjoyed a longer career, under shifting
ideological auspices. Born of the political economy of citizenship, it lived on in the service of the
political economy of growth and distributive justice that, by the mid-twentieth century, was
ascendant."); MARTIN J. SKLAR, THE CORPORATE RECONSTRUCTION OF AMERICAN CAPITALISM,
1890-1916: THE MARKET, THE LAW, AND POLITICS 331-32 (1988) ("In the regulatory legislation
of 1914, the nation's prevalent political forces found a nonstatist method of market administration
that succeeded in 'taking the trust question out of politics.' ... The FTC solution, based as it was
on the Supreme Court's Rule of Reason decisions, represented an advance in positive government
and at the same time a triumph of corporate liberalism, in an early phase of its development, over
statist tendencies whether of a libertarian or authoritarian hue."); Gerald Berk, Corporate
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strategy, a battle not over consumer welfare but rather private power. In
contrast to modern day antitrust law, Progressive Era politics saw antitrust
as critical to the maintenance of liberty against such private power. Their
disagreements emerged not over whether to regulate such power but over
how best to do it.

Today, we might seek a renewed push for antitrust enforcement to
address these concentrations of economic power in an effort to restructure
markets to be more open to competition and economic opportunity. As a
number of journalists and scholars have increasingly argued, we are in a
new era of private power and monopoly, as firms in industries from
agriculture to food production to finance have concentrated power to shape
market dynamics and to influence politics and public policy.73 The antitrust
ethos that has been steadily deconstructed over the course of the twentieth
century may have relevance again in the twenty-first. 74

Liberalism Reconsidered: A Review Essay, 3 J. POL'Y HIST. 70 (1991); Herbert Hovenkamp,
Antitrust Policy, Federalism, and the Theory of the Firm: An Historical Perspective, 59
ANTITRUST L.J. 75, 75 (1990) ("One of the great myths about American antitrust policy is that
courts first began to adopt an 'economic approach' to antitrust problems in the relatively recent
past. At most, this 'revolution' in antitrust policy represented a change in economic models.
Antitrust policy has been forged in economic ideology since its inception."); David Millon, The
Sherman Act and the Balance of Power, 61 S. CAL. L. REv. 1219, 1220 (1988) (stating that the
Sherman Act represented "the dying words of a tradition that aimed to control political power
through decentralization of economic power, which in turn was to be achieved through protection
of competitive opportunity"); Robert Pitofsky, The Political Content of Antitrust, 127 U. PA. L.
REv. 1051, 1051 (1979) ("Although the political forces that produced the major antitrust
statutes-in 1890, 1914, 1936, and 1950-varied widely, those statutes once enacted have almost
always been enforced and interpreted so that economic considerations were paramount.").

73. See Zephyr Teachout & Lina Khan, Market Structure and Political Law: A Taxonomy of
Power, 9 DUKE J. CONST. L. & PUB. POL'Y 2014, at 38, 73 (observing that concentration of
economic power in the financial, agricultural, and manufacturing sectors "has left a few dominant
companies that each wields enormous power over their respective industries and our polity").

74. See, e.g., id. After lamenting that "[e]xisting antitrust is far too feeble for the task of
unwinding the [corporate] power," Professors Teachout and Khan observe:

You can see the American impulse to antitrust appearing in Jonathan Macey and
James P. Holdcroft Jr.'s recent article about limiting bank size, in the business
journalist Barry C. Lynn's book Cornered, in Robert Reich's support for breaking up
banks, and even in Alan Greenspan's suggestion that companies too big to fail are too
big to exist. This impulse is gradually creeping out and finding its way into
legislation. During the financial reform fight, Senator Sherrod Brown of Ohio and
Senator Ted Kaufman of Delaware proposed a simple new law that the New York
Times endorsed: They wanted to put a cap on bank size.

Id. (footnotes omitted). See also David Dayen, Bring Back Antitrust, THE AMERICAN PROSPECT,
Fall 2015, http://prospect.org/article/bring-back-antitrust-0 [https://perma.cc/9DDT-A8HD]
(arguing that "at a time of political disempowerment, teaching about the dangers of monopolies
and how we have the laws on the books to fight them, and creating upward pressure to do it, offers
great potential for a paradigm shift"); Philip Longman, Bloom and Bust, WASHINGTON
MONTHLY, Nov./Dec. 2015, http://www.washingtonmonthly.com/magazine
/novemberdecember_2015/features/bloom_and_bust058470.php?page=all [https://perma.cc/N6FJ-
5CDV] (observing "a vast retreat from antitrust enforcement of all kinds").
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A third reform strategy among Progressive Era activists involved a
different kind of economic restructuring: through the creation of public
utilities. Where corporate governance sought to redress private power
through changes to the internal dynamics of firms and antitrust remedied
private power by breaking up large corporations, the public utility model
represented an approach whereby Progressive reformers could accept
economies of scale in some instances, but still ensure that the good or
service would be provided fairly and at reasonable rates.75 Reformers
established utilities in industries as wide-ranging as ice, milk,
transportation, communications, fuel, banking, and more.76 Today we think
of public utilities as natural monopolies with increasing returns to scale
(such as electricity or water provision).7 7 But Progressives saw public
utilities as required where a good was of sufficient social value to be a
necessity and where the provision of this necessity was at risk of subversion
or corruption if left to private or market forces.78 Indeed, many Progressive
reformers experimented with the "municipalization" of key sectors like
electricity production and water, founding the first public utilities. 79 As
William Novak has argued, "[f]or progressive legal and economic
reformers, the legal concept of public utility was capable of justifying state
economic controls ranging from statutory police regulation to
administrative rate setting to outright public ownership of the means of
production."8 0 The central goal was accountability and oversight, but they
also saw the need to balance oversight with maintaining efficiency of actual
production. In practice, these thinkers saw the need to make context-
specific judgments about the degree of public oversight and ownership on
an industry-by-industry basis, rather than advocating outright
nationalization across the board.

The concept of the public utility suggests another avenue through
which we might restructure the modern economy as a way to combat
domination, by regulating firms that provide critical necessities to ensure
equal access, fair pricing, and that public needs are more directly met. The
public utility framework has already been revived in the net neutrality effort
to ensure common-carriage-type obligations for Internet service providers,
preventing extractive discrimination of content by the firms controlling the

75. William Boyd, Public Utility and the Low-Carbon Future, 61 UCLA L. REV. 1614, 1638-
44 (2014) (observing that rate regulation was used to preserve reasonable rates in natural
monopoly industries rather than antitrust regulation).

76. William J. Novak, Law and the Social Control of American Capitalism, 60 EMORY L.J.
377, 400 (2010).

77. Id.
78. Boyd, supra note 75, at 1637-41; Novak, supra note 76, at 399-400.
79. Boyd, supra note 75, at 1639-40 (noting that regulation by state commissions of water

and electricity production began in the early twentieth century and spread rapidly across the
country).

80. Novak, supra note 76, at 400.
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backbone infrastructure of the Internet. 81 Public utility obligations may
offer a way to reassert public oversight and direction over electrical utilities
to better combat climate change,82 or to create a "public option" for banking
to better provide fair, cheap, and accessible access to basic financial
services,83 or to ensure fair dealing and better labor conditions among
online "platforms" like Uber or Amazon. 84 The public utility approach
provides both a limit on private power and a greater access to core goods
and services-public goods, in a moral and social sense rather than an
economistic one. This shifts economic power in both directions, limiting
the potential for domination by private actors controlling these goods, and
expanding the independence of individuals by ensuring equal and fair
access to foundational goods and services.

B. Political Agency and Democratic Institutions

The creation of new regulatory institutions to implement these
economic policies and to govern the modern economy points to another set
of strategies employed by Progressive Era thinkers to counteract
domination: changes to the structure of the political process. The creation
of regulatory agencies and commissions at state, local, and national levels
offered reformers the hope of an effective new tool for managing the
increasingly complex modern economy, asserting the public good against
powerful private actors such as trusts or corporations, and sidestepping the
problems of political corruption and capture within legislatures. To expand
democratic agency to counteract economic domination, these reformers
effectively reinvented the fundamental structure of the political process
itself, creating new channels for the expression of popular sovereignty.
Thus reformers succeeded in institutionalizing ballot, recall, initiative, and
referendum procedures in many state constitutions from 1890 to 1912.85

81. See, e.g., FFC, 10-201, Preserving the Open Internet; Broadband Industry Practices
(Dec. 23, 2010) https://apps.fcc.gov/edocspublic/attachmatch/DA-12-740AlRcd.pdf
[https://perma.cc/YY7U-PV4V] (describing the rationale for common carriage and public utility-
type obligations); FFC, 14-61, Protecting and Promoting the Open Internet (Feb. 26, 2015)
https://apps.fcc.gov/edocspublic/attachmatch/FCC-14-61AlRcd.pdf [https://perma.cc/VN6Y-
XN9V] (reaffirming those same policies but formally reclassifying Internet).

82. See generally Boyd, supra note 75 (arguing that a revitalized concept of public utility has

much to offer for any effort to decarbonize the electric power sector).

83. For an example of a proposal for a public option in banking through "postal banking," see
generally MEHRSA BARADARAN, HOW THE OTHER HALF BANKS: EXCLUSION, EXPLOITATION,
AND THE THREAT TO DEMOCRACY (2015).

84. See, e.g., Rahman, supra note 66 (arguing that Progressive policy ideas that focus on the
"broader problem of economic power, not just prices or welfare or efficiency .. . suggest
important directions for regulating the new forms of private power in the Internet era").

85. See STEVEN L. PIOTT, GIVING VOTERS A VOICE: THE ORIGINS OF THE INITIATIVE AND

REFERENDUM IN AMERICA 1-13 (2003) (describing the origins of and intellectual underpinnings
of the direct democracy movement that gave rise to ballot, recall, initiative, and referendum
procedures).
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Others established, for the first time, home rule powers for local
government bodies as a way to expand participation and bypass the
corruption of state legislatures and party machines. 86

In a similar vein, today we might address the problem of disparate
political power by seeking alternative vehicles for democratic collective
action through which to build the power of ordinary citizens and
communities. The battle for reviving democratic accountability and
responsiveness is not exhausted by a sole focus on campaign finance reform
or voting rights, though of course both are critical to rebalancing political
power. There are other forms of building democratic political power.
Today, we see a similar revival of interest in cities as spaces for policy
experimentation, as offering smaller-scale footholds where reformers can
put into practice alternative economic arrangements, with an eye towards
larger national debate and eventual policy change. 87

Regulatory agencies, though often understood in technocratic,
expertise-oriented terms, might similarly become spaces for democratic
action, participation, and accountability. Recent developments in legal
history document the ways in which regulatory agencies have served as
critical spaces in which democratic politics have taken place, and modern
policy regimes and normative understandings of rights have been forged out
of contestation between different stakeholders and policymakers. 8

Administrative agencies are therefore routinely in the forefront of
developing novel applications of moral and political claims that we might
otherwise think are the province of legislatures and courts, from the
administration of welfare benefits to the implementation of fair-housing

86. See, e.g., KEVIN MATTSON, CREATING A DEMOCRATIC PUBLIC: THE STRUGGLE FOR
URBAN PARTICIPATORY DEMOCRACY DURING THE PROGRESSIVE ERA 34-35 (1998) (arguing
that home rule encouraged political responsibility and self-government); David J. Barron,
Reclaiming Home Rule, 116 HARV. L. REV. 2257, 2298 (2003) (explaining that delegates to
constitutional conventions in St. Louis and San Francisco hoped that home rule would stop
corruption).

87. See, e.g., David J. Barron, Foreword: Blue State Federalism at the Crossroads, 3 HARV.
L. & POL'Y REV. 1, 2 (2009) (crediting state and local progressive movements for shifting the
national political spectrum); Heather K. Gerken, Dissenting by Deciding, 57 STAN. L. REV. 1745,
1749 (2005) (valuing decisions to dissent for providing a "robust marketplace of ideas" which
improves the quality of future decisions).

88. See generally JOANNA L. GRISINGER, THE UNWIELDY AMERICAN STATE:
ADMINISTRATIVE POLITICS SINCE THE NEW DEAL (2012) (offering a political and legal account
of the American administrative state from the 1940s through the early 1960s); Sophia Z. Lee,
Race, Sex, and Rulemaking: Administrative Constitutionalism and the Workplace, 1960 to the
Present, 96 VA. L. REV. 799 (2010) (describing the evolution of equal employment rights through
battles over the hiring and promotion practices in regulatory agencies like the Federal
Communications Commission and the Federal Power Commission); Karen M. Tani, States'
Rights, Welfare Rights, and the "Indian Problem": Negotiating Citizenship and Sovereignty,
1935-1954, 33 LAW & HIST. REV. 1 (2015) (documenting efforts by Native American activists to
secure access to welfare benefits under the Social Security Act and the Constitution through
skilled advocacy that navigated state and federal bureaucracies in the 1930s and 1940s).
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principles.8 9 Such "administrative constitutionalism" involves the creative
interpretation and evolution of legal norms and moral-rights claims by
bureaucrats faced with pressure from social movements, often operating
beyond or even despite the commands of the President, Congress, or the
courts. 90

Agencies can be reformed to provide more direct forms of stakeholder
representation In both cities and regulation, we also see attempts to
create more participatory policymaking processes that can help redress
disparities of influence and power, from participatory budgeting to
technology-facilitated modes of voice and citizen monitoring of
government actions.92

Finally, across both of these domains of economic and political
restructuring, a key driver of redressing power comes from the mobilization
and organization of social movements. If the reform politics of the
Progressive Era and the critique of domination were interrelated with the
emergence of the antitrust movement, labor republicanism, populism, and
urban reformism, the prospects for economic and political restructuring
today depend crucially on new forms of civic power developed by
movements and civil society organizations. 93 Many activists and reformers
in this period sought to mobilize citizens through political association as a
way to create a more equitable balance of political power.94

89. See Gillian E. Metzger, Administrative Constitutionalism, 91 TEXAS L. REV. 1897, 1897-
98 (2013) (theorizing the role of agencies in shaping constitutional meanings and understandings
through agency policymaking activities and internal debates).

90. Id.
91. See, e.g., Brett McDonnell & Daniel Schwarcz, Regulatory Contrarians, 89 N.C. L. REV.

1629, 1677 (2011) (discussing performance metrics and their use for increasing and insuring
agency accountability).

92. See, e.g., HOLLIE RUSSON GILLMAN, DEMOCRACY REINVENTED: PARTICIPATORY

BUDGETING AND CIVIC INNOVATION IN AMERICA (2016) (describing the origins of participatory
budgeting and examining its impact on democracy and citizenship); BETH SIMONE NOVECK,
SMART CITIZENS, SMARTER STATE: THE TECHNOLOGIES OF EXPERTISE AND THE FUTURE OF

GOVERNING (2015) (outlining a theory for how technology can expand participation and
transparency); Archon Fung, Varieties of Participation in Complex Governance, 76 PUB. ADMIN.
REV. 66, 66 (2006) (outlining strategies for expanding participation in governance).

93. See, e.g., Lani Guinier & Gerald Torres, Changing the Wind: Notes Towards a
Demosprudence of Law and Social Movements, 123 YALE L.J. 2740, 2749 (2014) ("Although
democratic accountability as a normative matter includes citizen mobilizations organized to
influence a single election, a discrete piece of legislation, or a judicial victory, we focus on the
interaction between lawmaking and popular, purposive mobilizations that seek significant,
sustainable social, economic, and/or political change.").

94. But there was a core ambivalence among reformers over the degree to which such civic
mobilization should emphasize conflict between classes and social groups-such as through labor
militancy-or instead transcend political conflict to promote conciliatory deliberation among
citizens. See, e.g., NANCY ROSENBLUM, ON THE SIDE OF ANGELS: AN APPRECIATION OF PARTIES
AND PARTISANSHIP 171 (2008) (describing the unease many Progressive Era reformers had for
political contestation and conflict). For example, the government crackdown following the
Pullman strike of 1894 split reformers; some reformers embraced the aggressive conflicting vision

'~a
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IV. Constitutional Political Economy and Fourth-Wave Legal Realism

This admittedly brief recasting of legal realist and Progressive Era
thought highlights some valuable starting points for developing an
alternative conceptualization of political economy. While there is much
more to be said about how exactly we might adapt and apply
antidomination regulatory strategies like antitrust and public utility or
expand democratic agency through urban, regulatory, or social-movement-
driven governance, for our purposes what matters is this central conceptual
framework animating these different approaches to reconstituting economic
and political processes. In this framework, the problem of capitalism is
understood as a problem of domination and economic power. The response
to such power must entail attempts to expand the democratic capacities of
citizens. This approach to political economy offers a substantive alternative
to the laissez-faire political economy of the Roberts Court. It also
importantly departs from conventional traditions of New Deal liberalism.
While the New Deal, in many ways, gave voice and reality to Progressive
Era aspirations for expanded government regulation of the economy and for
creating economic opportunity through the forging of the modern social
contract, it also represented a significantly thinner vision of political
economy, placing too much emphasis on economic growth and technocratic
management in place of more robust commitments to full economic
equality, inclusion, and democracy. 95 The focus on domination and
democracy suggests a more far-reaching vision of political economy.

What, then, is the relationship between constitutionalism and this
antidomination, democratic-agency account of political economy? The
Progressive Era thinkers, referenced above as catalysts for constructing this
vision of political economy, were also notably hostile to courts and
judges.96 While we may temper somewhat our own views of the judiciary
in comparison to theirs, we can take note of the theory of change suggested

of labor strikes, while others, including John Dewey and Jane Addams, became disenchanted with
destructive class antagonisms, seeking ways to shift politics away from such conflict towards
more conciliatory and productive reform. See, e.g., STROMQUIST, supra note 30, at 25-32.
Reformers seeking labor legislation often focused on efforts, such as social insurance, that could
draw the support of multiple classes, putting them in conflict with organized labor itself. See, e.g.,
id. at 90-93. In other reform debates, Progressives exhibited a similar ambivalence between
mobilizing to contest the power of big business and seeking reforms with cross-class appeals to
"good government" in hopes of transcending class conflict, partisanship, and other forms of social
conflict. See, e.g., id. at 53-55; see also LOUIS MENAND, THE METAPHYSICAL CLUB 310-16
(2001) (describing the debate between Dewey and Addams over whether the clash of class and
social interests in the labor movement could ever be fully reconciled).

95. On this critique of the New Deal order, see generally RAHMAN, DEMOCRACY AGAINST
DOMINATION (forthcoming October 2016) and THE RISE AND FALL OF THE NEW DEAL ORDER,
1930-1980 (Steve Fraser & Gary Gerstle eds., 1989).

96. See, e.g., Barry Friedman, The History of the Countermajoritarian Difficulty, Part Three:
The Lesson of Lochner, 76 N.Y.U. L. REv. 1383, 1389-90 (2001) (discussing critical views of the
Supreme Court during the Lochner era).
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by Progressive Era reformers. Certainly there are important points of
tangency between the kind of economic and political restructuring needed
to redress problems of domination and expand democratic agency and
major interpretive battles over the Constitution itself, from campaign
finance to voting rights to class actions and questions of congressional
power and federalism, not to mention the continued battles over equality,
discrimination, and fundamental rights under the Fourteenth Amendment.
But this account suggests a different mode of constitutionalism and social
change-one where courts might still play a role, but a secondary and
downstream one. At the level of ideas, it was the intellectual battle over
laissez faire that was paramount; for the Progressives this meant unmasking
the realities of power operating under the surface in the market economy
and arguing for the value of popular sovereignty. At the same time, change

also manifested through reforms that focused on the underlying structures
of economy and politics-through attempts to shift the basic legislative,
regulatory, and legal foundations of modern capitalism. The primary sites
of contest are therefore in the realms of public philosophy, legislation, and
regulatory governance.

Constitutionalism appears at two levels. First, it appears at the level of
fundamental values. The critique of domination and the value of
democratic agency help give further content to core moral values of
equality, freedom, and democracy that animate so much of constitutional
discourse. The second way in which this account of political economy is
constitutional stems from its view of how power is distributed and can be
reallocated: through radical changes to the basic structure of economic and
political order. Thus, while many of the Progressive Era thinkers profiled
above were deeply skeptical of judges and courts, they nevertheless offered
a constitutional vision of political economy in this particular sense. Their
constitutionalism was not the constitutionalism of text, interpretation, and
doctrine. Rather, their account sought to make real fundamental public
values of freedom, democracy, and equality; and it sought to do so through
reforms that would literally reconstitute basic economic, political, and
social structures to make these values real. From economic structural
changes like antitrust and public utility regulation to radically different
political structures like regulatory agencies and municipal Home Rule, the
democratic political economy excavated above was thus deeply
constitutional.

This is not the "big-C" constitutionalism of constitutional text,
doctrine, or Supreme Court jurisprudence. It is rather what we might think
of as the "small-c" constitutionalism of our basic economic and political
structures: how we constitute the market economy through laws that define
its basic forces and dynamics, and how we constitute the polity through
regulations and processes that shape the allocation of political power. So
on this understanding of constitutionalism, looking for a constitutional
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claim of right under the constitutional text is, in a sense, looking in the
wrong place. Instead, constitutional political economy has its impact by
informing diagnosis, critique, and reform through the vectors of legislation,
regulation, and social movements. Thus, we might turn to the constitution
of the market, looking to legislative and regulatory regimes like antitrust
and public utility to curb private power. We might see the impact of
constitutional political economy in efforts to rebalance the political power
of new forms of worker association and grassroots social movements, and
more democratically participatory vehicles for governance and
policymaking through regulation and local government. We might also see
shifting public discourse and norms through the contestation and
mobilization of civil society and social movement actors.

There is an important reason why we might want to understand
constitutionalism in this way-as values and as basic structure.
Reconceptualizing constitutionalism and constitutional political economy in
this vein helps pull the high politics of constitutionalism outside of its
narrow province in the courts and in constitutional theory, deemphasizing
the primacy of courts, doctrine, and text. It also helps to elevate legislation,
regulation, public philosophy, and social movements as sites of law,
politics, and contestation that implicate our most critical normative values
and shape our most foundational economic and political structures. These
are not merely domains of "ordinary politics" or technical public policy.
Imbuing them with the stature of constitutionalism appropriately elevates
the moral and structural concerns that are at stake in these domains.

Joseph Fishkin and William Forbath's forthcoming The Anti-Oligarchy
Constitution and the Essays in this Symposium represent exactly this kind
of effort to reimagine our fundamental constitutional values of democracy
and equality in context of our New Gilded Age of economic and political
inequality. Their account of constitutional political economy is most
compelling in these two senses: as engaging the fundamental moral
questions of what freedom, opportunity, and democracy mean in today's
society, and as securing this moral vision through laws that alter the basic
structure of our economy and politics. Such moral and structural change
can be accomplished through a particular approach to law and social
change, prioritizing the synergies between normative arguments, social
movements, and legislative and regulatory changes to the basic structure.
Nor are Fishkin and Forbath alone in this. In the aftermath of the financial
crisis and in the face of the Roberts Court, this emerging wave of legal
scholarship can open up a variety of avenues for deeper critique and reform.
While some of these legal and policy arguments do involve battles in the
Supreme Court, many of them take place more directly on the terrain of
regulation, legislation, state- and local-level policy, and social movement
advocacy.
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Indeed, this wave of legal scholarship might be considered another heir
to the legal realism of the earlytwentieth century. Like the legal realists of a
century ago, there is a growing cascade of scholarship that takes as its focus
the investigation of the deep underlying structures of our economy and
political process, and is closely linked with questions of public policy and
social change. In addition to this very Symposium, consider for example
the rich new scholarship unpacking the legal and intellectual foundations of
political economy and modern capitalism, 97 or the booming scholarship
since the 2008-2009 financial crisis on how law constitutes the financial
system, and how this system can be reconstituted to create a better balance
between private power and public values. 98 We also are seeing new
literature on political-process design in the context of regulatory agencies,
in particular, along the front lines of participatory and democratic

institutional design. 99 Many other areas of law might be cited as well. The
point is that, like the legal realists reacting to the First Gilded Age, we see
in legal scholarship today a wide array of scholars in diverse subfields
employing different methodologies to critique, unpack, and deconstruct
contemporary political economy-all with an eye towards deconstructing
problematic forms of economic and political power-and recovering the
ideas, policies, and reforms that might shift us in a more democratic and
egalitarian direction.

In context of the broader moral challenges of political and economic
inequality, these trends suggest what we might call a "fourth wave" of legal
realism. Conventionally, the legal realist movement is understood to have
two primary successors, each of which revolutionized legal scholarship: law
and economics, and critical legal studies. Each of these movements in turn
developed a key aspect of the original legal realist method, yet faced
important limitations as they developed. The turn to empirical social
science and expertise is modeled by the rise of law and economics, while
the antiformalist critique has helped fuel the deconstructive project of

97. See, for example, the confluence of new legal-historical scholarship on the emergence of
conservatism, the challenges of post-crisis political economy, and alternative historical sources for
democratic- and egalitarian-reform politics in recent conferences. Program of the Annual Meeting
of American Society for Legal History (Nov. 6-9, 2014) http://aslh.net/wordpress/wp-
content/uploads/2014/10/2014-ASLH-Program-LR.pdf [https://perma.cc/7TD9-4T2K]; Program
of the Annual Meeting of American Society for Legal History (Oct. 29-31, 2015),
http://aslh.net/wordpress/wp-content/uploads/2015/10/2015-ASLH-Annual-Meeting-Program.pdf
[https://perma.cc/3TV2-VZGA]; CENTER FOR THE STUDY OF WORK LABOR AND DEMOCRACY,
Beyond the New Deal Order, http://www.history.ucsb.edu/labor/news/event/388
[https://perma.cc/AZZ3-N246]; THE POTOMAC CENTER FOR THE STUDY OF MODERNITY, Society

for U.S. Intellectual History 2015 Conference (Oct. 15-18, 2015),
http ://thepotomaccenter.org/event/society-for-u-s-intellectual-history-2015-conference
[https://perma.cc/53EP-96F5].

98. See generally BARADARAN, supra note 83.
99. E.g., PREVENTING REGULATORY CAPTURE 1-5, 10-11 (Daniel Carpenter & David A.

Moss eds., 2014).
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critical legal studies. 00 Yet the law-and-economics revolution of the late
twentieth century, with its focus on efficiency, welfare, and neoclassical
economic models, has been rightly criticized as a revived formalism.10 '
Similarly, the antiformalism of legal realism was more deeply developed by
the critical legal studies (CLS) movement,10 2 which unmasked the many
ways in which law reproduced hierarchies of power and unfreedom. Yet
CLS suffered from its own limitations: while it was effectively disruptive of
both legal-process and law-and-economics accounts, as a whole it
ultimately did not provide a constructive alternative vision for a more
egalitarian and democratic political economy. As Roberto Unger himself
argued, CLS "largely failed in its most important task: to turn legal thought
into a source of insight into the established institutional and ideological
structure of society and into a source of ideas about alternative social
regimes." 10 3

In the last twenty-five years or so, there has been a third wave of legal
realism, a hybrid combination of these two heirs into a more pragmatic
focus on policy and institutional design. Legal realism in this wave
manifested itself, in the leveraging of behavioral, empirical, and
institutional analysis, to suggest changes to policy-making processes to
make them more efficient and just.10 4 This third wave of legal realism
repurposed the critique of formalism as a way to open space for policy
expertise-expertise which can be achieved by leveraging the insights of
social science, including law and economics. 10 5 The critical project of
revealing how law constructs inequalities along racial, gendered, or class
lines is, therefore, now paired with an analytical focus on policy design, and
on assessing comparative institutional competencies.10 6  Similarly, the
insights of law and economics, on this view, can be seen not as a hostile
ideology against democratic or egalitarian values, but rather as a way to

100. See HORWITZ, supra note 29, at 269-72 (sketching contemporary trends within legal
theory that claim to have evolved from legal realism).

101. Victoria Nourse & Gregory Shaffer, Varieties of a New Legal Realism: Can a New
World Order Prompt A New Legal Theory?, 95 CORNELL L. REV. 61, 96-98 (2009).

102. ROBERTO MANGABEIRA UNGER, THE CRITICAL LEGAL STUDIES MOVEMENT: ANOTHER
TIME, A GREATER TASK 32 (Verso 2015).

103. Id.
104. See, e.g., Thomas J. Miles & Cass R. Sunstein, The New Legal Realism, 75 U. CHI. L.

REV. 831, 832-34 (2008) (casting legal realism as the use of social science analysis to reveal
biases in judges administering administrative law doctrines).

105. See, e.g., William N. Eskridge, Jr. & Gary Peller, The New Public Law Movement:
Moderation as a Postmodern Cultural Form, 89 MICH. L. REV. 707, 709 (1991) (explaining that
"New Public Law scholarship rejects objectivist imagery about law," arguing instead that "law is
socially constructed, a matter of continuous popular, as well as institutional, interpretation").

106. E.g., Edward L. Rubin, The New Legal Process, the Synthesis of Discourse, and the
Microanalysis of Institutions, 109 HARV. L. REV. 1393, 1393-94 (1996).
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analyze micro-scale behaviors and macro-scale costs and benefits of
different institutional systems. 107

But as the anxieties about neo-Lochnerism and the Supreme Court
underscore, the challenges for law and public discourse in this New Gilded
Age of economic and political inequality go beyond the scope of pragmatic
policy design. We need to harness these institutional design insights
towards the substantive ends of counteracting domination, rebalancing
economic and political power, expanding opportunity, and reviving
democratic agency. The techniques of contemporary legal scholarship,
from behavioral analyses to contextually rich studies of law and society to
comparative institutional analyses, offer tremendous potential. But absent a
fuller engagement with the normative question of values, these approaches
risk falling into an overly narrow or seemingly neutral policy science.108 A
fourth wave of legal realism could build on these traditions, linking the
analysis of underlying ideas and structures to a substantive moral vision of
democratic political economy.

The import of this kind of a project points to a final mode in which we
might understand this focus on values and structures as "constitutional"-in
the political aspiration to literally reconstitute American political economy
today. The timing of Fishkin and Forbath's project-and of the remarkable
confluence of scholarly interest in issues of inequality, power, structure, and
democracy on display at the symposium-suggests as much. Arguably we
find ourselves in a unique moment today, often referred to as a "Second
Gilded Age," where the country faces a confluence of economic and
political inequality. But I suspect that the reason why so many scholars are
gravitating towards these questions of inequality, exclusion, oligarchy, and
power is because many of us sense that this moment is also unique in its
capacity to shift-perhaps radically-our broad understandings and
structures of political economy. We are living in a moment of rupture.
And so the stakes of this moment are not just in its negative dimensions, in
the problems of inequality and disparities of power and opportunity we see
all around us. The stakes are in the as-yet-unrealized potential for the
emergence of new constitutional understandings and basic structures. We
may be in a Second Gilded Age, but done right, the politics and potential of
this moment could be a Third Reconstruction-or a new refounding.

The Populists, Progressives, and Labor Republicans of the late
nineteenth century certainly understood themselves as participating in a
battle to redefine the fundamental and literal constitution of the country (the

107. For a good example of the pragmatic and institutional design applications of law and
economics insights, see, for example, ADRIAN VERMEULE, LAW AND THE LIMITS OF REASON
(2009); Henry E. Smith, Law and Economics: Realism or Democracy?, 32 HARV. J.L. & PUB.
POL'Y 127 (2009).

108. Nourse & Shaffer, supra note 101, at 125-26.

7 myA '-r

'I 4_.. -~ ti 7" '.,

1358 [Vol. 94:1329



2016] Constitutional Political Economy in the New Gilded Age 1359

1892 People's Party platform, for example, styled itself deliberately as a
Second Declaration of Independence). This ferment eventually produced
the ideas that became the New Deal settlement a generation later. These
projects of constitutional political economy appearing in a variety of forms
and disciplines in legal scholarship today could help contribute, in some
small way, to a similar constitutional shift-one that, if we are lucky and if
done right, would not merely recreate the New Deal settlement, but instead
reinvent it for a radically different social, economic, and political context.
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The Second Freedmen's Bureau Bill's
Constitution

Mark A. Graber*

Introduction

The Civil Rights Act of 18661 dominates the Second Freedmen's
Bureau Bill of 18662 when conversation turns to the Reconstruction
Amendments. The Civil Rights Act of 1866 is the first place commentators
look when determining the meaning of Section Two of the Thirteenth
Amendment and Section One of the Fourteenth Amendment. Leading
works on the post-Civil War Constitution regularly point out that
Section One of the Fourteenth Amendment, if not the entire Fourteenth
Amendment, was intended to entrench the Civil Rights Act of 1866 and
resolve lingering doubts about the constitutionality of that measure.3 Much
constitutional debate took place during the late twentieth century over
whether the Fourteenth Amendment was limited to entrenching the Civil
Rights Act of 1866 or whether entrenching the provisions of that measure
was merely a very important purpose of Section One. 4 The Second
Freedmen's Bureau Bill appears in these debates, if at all, only as a
precursor to the Civil Rights Act of 1866, as a part of the claim that the
Fourteenth Amendment guarantees a right to bear arms, or to demonstrate
that Republicans gave their constitutional imprimatur to race-conscious
measures that benefited African-Americans.

* Jacob A. France Professor of Constitutionalism, University of Maryland Carey School of
Law. Much thanks to Willy Forbath, Joseph Fishkin, the participants in the Texas Law Review
conference on the constitutional and inequality, and the Texas Law Review for encouragement and
assistance.

1. Civil Rights Act of 1866, ch. 31, 14 Stat. 27 (codified as amended at 42 U.S.C. 1981-82
(2012)).

2. THE AMERICAN NATION: PRIMARY SOURCES 92-94 (Bruce P. Frohnen ed., 2008)
[hereinafter AMERICAN NATION].

3. See, e.g., GEORGE RUTHERGLEN, CIVIL RIGHTS IN THE SHADOW OF SLAVERY: THE
CONSTITUTION, COMMON LAW, AND THE CIVIL RIGHTS ACT OF 1866, at 73 (2013) ("the
Fourteenth Amendment was necessary to secure the constitutionality of [the Civil Rights Act of
1866].").

4. See, e.g., RAOUL BERGER, GOVERNMENT BY JUDICIARY: THE TRANSFORMATION OF THE
FOURTEENTH AMENDMENT 20, 116 (1977) (stating that "all are agreed" that "it was the purpose
of the [Fourteenth] Amendment to embody and protect" the Civil Rights Act of 1866, but offering
historical evidence that "militate[s] against a concealed purpose to go beyond the confines of the
[Civil Rights Act of 1866]").

5. See, e.g., Alfreda A. Sellers Diamond, Serving the Educational Interests of African-
American Students at Brown Plus Fifty: The Historically Black Colleges or University and
Affirmative Action Programs, 78 TUL. L. REV. 1877, 1899 (2004) (arguing that the Bill is
evidence that the drafters of the Fourteenth Amendment intended to approve affirmative action
programs); James W. Fox Jr., Citizenship, Poverty, and Federalism: 1787-1882, 60 PITT. L. REV.
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This focus on the Civil Rights Act of 1866 rather than on the Second
Freedmen's Bureau Bill reflects contemporary constitutional practice rather
than Republican priorities and thinking during the winter of 1865-1866.
The Republicans responsible for the Reconstruction Amendments
connected the Civil Rights Act of 1866 and the Second Freedmen's Bureau
Bill.6 The Civil Rights Act of 1866 enumerated the fundamental rights of
free persons and citizens.7 The Second Freedmen's Bureau Bill provided
former slaves and refugees with the goods and services they needed to make
the transition from slavery to full American citizenship and to avoid falling
into a permanent state of destitution inconsistent with the independence
necessary for full citizenship in a democratic republic.8 Both measures
were central to the Reconstruction effort. Both implemented the Thirteenth
Amendment. Both were vigorously objected to by Democrats on
constitutional grounds. The power to pass both was confirmed by the
Fourteenth Amendment.9

The Civil Rights Act of 1866 occupies the place of pride in
contemporary analyses of the post-Civil War amendments because
contemporary civil rights law and policy are devoted to enumerating the
fundamental rights of free persons and citizens-the most important of
which is the right to be free from discrimination in the distribution of
certain goods and services on the basis of certain traits.10 Both the Civil
Rights Act of 1866 and the Civil Rights Act of 196411 mandate strong
antidiscrimination rules. Neither is directed at the ways in which past or
present states of dependency or destitution influence the capacity citizens
have to take advantage of formal equalities of opportunity.12 Destitution
and dependency are the focus of contemporary welfare law rather than

421, 525 (1999) (labeling the Second Freedmen's Bill as a "companion bill to the Civil Rights
Act"); Stephen P. Halbrook, Personal Security, Personal Liberty, and "The Constitutional Right
to Bear Arms ": Visions of the Framers of the Fourteenth Amendment, 5 SETON HALL CONST. L.J.
341, 418 (1995) (discussing the Bill's protection of the right to bear arms).

6. E.g., CONG. GLOBE, 39th Cong., 1st Sess. 297 (1866) (statement of Sen. Stewart) ("There
is another bill introduced by the Senator from Illinois which must go along with it."); id. at 322
(statement of Sen. Trumbull); id. at 340 (statement of Sen. Wilson).

7. Civil Rights Act of 1866, ch. 31, 14 Stat. 27 (codified as amended at 42 U.S.C. 1981-82
(2012)).

8. AMERICAN NATION, supra note 2, at 92-94.
9. See McDonald v. City of Chi., 561 U.S. 742, 775 (2010) (stating that the Fourteenth

Amendment is understood to "provide a constitutional basis for protecting the rights set out in the
Civil Rights Act of 1866").

10. See RUTHERGLEN, supra note 3, at 9 (tracing contemporary civil rights interpretation to
the 1866 Act's provisions).

11. Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241.
12. See RUTHERGLEN, supra note 3, at 9-10 (acknowledging that the legislation was

ineffective to undo the consequences of slavery, which left continued subordination).
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contemporary civil rights law. 13 For these reasons, the Second Freedmen's
Bureau Bill's concern with aiding transitions to freedom and citizenship, as
well as preventing regressions into states of dependence, is alien to
contemporary constitutional civil rights law. With the exception of the
provisions in that measure that anticipate later antidiscrimination rules and
freedom from government regulation, the Second Freedmen's Bureau Bill
is peripheral to the debates over the meaning of the post-Civil War
Constitution.

This Article focuses on the crucial elements of post-Civil War
constitutionalism judges and scholars miss when they give the place of
pride to the Civil Rights Act of 1866 at the expense of the Second
Freedmen's Bureau Bill. The Republicans who framed the Second
Freedmen's Bureau Bill understood that judicial action could not eradicate
slavery. Their legislative and constitutional program recognized that
persons could transition from slaves to full citizens only if Congress
aggressively exercised national power under Section Two of the Thirteenth
Amendment. Legislation was necessary to provide former slaves with
various goods and services, the precise provision of which depended on
local circumstances and changing conditions. Given the need for a high
degree of nimbleness in the managing of that transition, Congress, rather
than the judiciary, had to play the lead role in removing all badges and
incidents of slavery in American constitutional life.

The Republicans who passed the Second Freedmen's Bureau Bill
interpreted congressional power under Section Two of the Thirteenth
Amendment in light of what they believed to be a fundamental
constitutional commitment to a national government strong enough to
provide for the general welfare.15 Sections 3 to 6 of that bill, which
provided both freedmen and destitute refugees with various goods and
services, manifested that constitutional commitment. 16  Republicans
believed these provisions, which provided goods and services to persons of
all races, fulfilled constitutional obligations to facilitate the transition from
slavery to full citizenship and to prevent citizens from transitioning back to
a state of dependency as a result of economic destitution." Republican

13. See Dandridge v. Williams, 397 U.S. 471, 487 (1970) (noting that economic and social
problems are the responsibility of public welfare programs and not the business of the Court).

14. E.g., CONG. GLOBE, 39th Cong., 1st Sess. 298 (1866) (statement of Sen. Stewart) ("I am
not in favor of turning the negro over to oppression in the South. I am in favor of legislation ...
that shall secure him a chance to live, a chance to hold property .... ").

15. E.g., id. at 631 (statement of Rep. Moulton) ("[I]t is also made the duty of Congress to ...
provide for the common good and for the general welfare."); id. at 630 (statement of Rep.
Hubbard) ("It is necessary to provide for the general welfare.").

16. AMERICAN NATION, supra note 2, at 93-94.
17. See, e.g., CONG. GLOBE, 39th Cong., 1st Sess. 335 (1866) (statement of Sen. Guthrie) ("I

believe [the effect of the Thirteenth Amendment] is to work the complete freedom of every
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arguments for the constitutionality of the Second Freedmen's Bureau Bill
insisted that a minimum degree of economic security and education were
central conditions of freedom and full citizenship.1 8

The Second Freedmen's Bureau Bill was generated by a constitutional
order that regarded legislatures and political parties as the institutions
primarily responsible for maintaining and implementing constitutional
commitments. Republicans, when defending the constitutionality of the
Second Freedmen's Bureau Bill, uniformly insisted that Congress was the
institution constitutionally charged with realizing the promise of the
Thirteenth Amendment, not the Supreme Court of the United States. 19

Republicans did not draft a precise legal code in either 1865 or 1868
because that Congress needed substantial discretion to determine the
policies that best ensured that persons of color transitioned from slavery to
enjoying the full rights of citizens of a democratic republic and not, as is
often maintained, because they could not agree on specifics or were more
interested in moral exhortation than precise legal norms.20 Even more so
than Congress, the Republican Party enjoyed the place of constitutional
honor. The post-Civil War Amendments were framed at a time when the
dominant party was considered the primary vehicle for ensuring
constitutional fidelity.21  Republicans in the Thirty-Eighth Congress
assumed that Congress, not the courts, was the institution that would
determine the measures constitutionally necessary to realize the promise of
the Thirteenth and, later, Fourteenth Amendments.22 Their arguments
regarding the Second Freedmen's Bureau Bill highlight the crucial features
of American constitutionalism that judges, governing officials, lawyers, and

individual, and to break down every provision ... which prevents the enjoyment of that
freedom.").

18. See, e.g., id. at 630 (statement of Rep. Hubbard) ("Another object is to give them an
opportunity to learn to read .... They ought not to be left to perish by the wayside in
poverty .... ").

19. E.g., id. at 474 (statement of Sen. Trumbull) ("In my judgment, Congress has this
authority [to "give practical effect to the great declaration that slavery shall not exist in the United
States"].").

20. See notes 150-51, below, and the relevant text. See also GERALD LEONARD, THE
INVENTION OF PARTY POLITICS: FEDERALISM, POPULAR SOVEREIGNTY, AND CONSTITUTIONAL

DEVELOPMENT IN JACKSONIAN ILLINOIS 16 (2002) (arguing that nineteenth-century politicians
"knew that parties ... became the main interpreters of the Constitution"); WILLIAM E. NELSON,
THE FOURTEENTH AMENDMENT: FROM POLITICAL PRINCIPLE TO JUDICIAL DOCTRINE 51-53

(1988) (explaining that the Joint Committee that drafted Section One of the Fourteenth
Amendment "cared less about the section's precise substantive content than about its well-
rounded phraseology").

21. See LEONARD, supra note 20, at 15-16 (discussing the role of constitutional interpretation
by the political branches in the ordinary course of policy making during the nineteenth century).

22. See Jack M. Balkin, The Reconstruction Power, 85 N.Y.U. L. REV. 1801, 1822 (2010)
("The framers of the Thirteenth Amendment assumed that Congress would define the badges and
incidents of slavery and decide what legislation was appropriate to eliminate them, and that the
courts would defer to any reasonable construction.").



2016] The Second Freedmen's Bureau Bill 1365

citizens miss when they look at the Constitution through the modern lens of
judicial supremacy.

The Second Freedmen's Bureau Bill's Constitution provides a
distinctive perspective on economic inequalities and American
constitutionalism. Contemporary Americans assume that constitutions
protect rights by enumerating limits on government power and empowering
the national judiciary to enforce those restrictions.2 3 The Constitution of the
United States is a "charter of negative liberties" because most constitutional
rights are phrased as restrictions on federal or state power.24 Welfare is a
matter of legislative grace because no provision in the Constitution of the
United States enumerates a constitutional right to be fed, clothed, sheltered,
or educated by the national government.25 The persons responsible for the
original Constitution and post-Civil War Constitution, by comparison,
believed that constitutions promote the general welfare by empowering the
national government to achieve certain ends. These framers were
concerned with economic inequalities or at least basic economic and social
needs, but their concerns were not expressed in the form of judicially
enforceable rights. 26 The Constitution of 1789 and the Constitution of 1868
do not enumerate economic rights because their drafters regarded
constitutions as enabling rather than as disabling mechanisms. The persons
responsible for the Constitution of 1789 believed that the general welfare
would best be promoted if government institutions were structured in ways
that fostered a governing class with the combination of interests, values,
and capacities necessary to enact and implement legislative programs that
enabled (white) Americans to have the resources and capacities to be full
and equal citizens of a democratic republic. 27 The persons responsible for
the post-Civil War Constitution believed the general welfare would best be
promoted if the party of the majority of the people who remained loyal

23. See Owen Fiss, Two Models of Adjudication, in How DOES THE CONSTITUTION SECURE
RIGHTS? 36 (Robert A. Goldwin & William A. Schambra, eds., 1985) (asserting that adjudication
is the primary means through which the Constitution is given meaning and "rights are created and
enforced").

24. Jackson v. City of Joliet, 715 F.2d 1200, 1203 (7th Cir. 1983).
25. Many state constitutions do protect positive rights, most notably rights to education. See

EMILY ZACKIN, LOOKING FOR RIGHTS IN ALL THE WRONG PLACES: WHY STATE
CONSTITUTIONS CONTAIN AMERICA'S POSITIVE RIGHTS 105 (2013) (concluding that state
constitutions have had positive constitutional rights since the mid-nineteenth century).

26. For the 1789 Constitution's framers' concerns regarding economic inequality, see
CLEMENT FATOVIC, AMERICA'S FOUNDING AND THE STRUGGLE OVER ECONOMIC INEQUALITY
2-3 (2015) (arguing that Americans during the founding period "generally agreed that legal and
political equality depend[ed] to some degree on economic equality," and that "[t]he use of public
policy to minimize or prevent the growth of economic inequality was viewed as a legitimate
function of government by a wide spectrum of political actors").

27. See MARK A. GRABER, DRED SCOTT AND THE PROBLEM OF CONSTITUTIONAL EVIL 96-
100 (2006) (discussing the framers' political goals in establishing the constitutional framework of
government).
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during the Civil War had control over all three branches of the national
government necessary to enact and implement legislative programs that
eradicated all traces of the destitution and dependency that had resulted
from slavery and the Civil War.28 The Republicans responsible for the
Second Freedmen's Bureau Bill and the post-Civil War Constitution
believed destitution and dependency were forms of slavery that the national
legislature was constitutionally obligated to alleviate under the Thirteenth
Amendment. 29 Once we understand the Republican commitment to the
general welfare and how they thought the Constitution empowers Congress
to promote the general welfare, we can see how the Second Freedmen's
Bureau Bill's Constitution, in many ways, was better structured to place
economic inequality and dependency at the core of American
constitutionalism than the judicially driven constitutionalism of the present.

I. The Second Freedmen's Bureau Bill and the Civil Rights Act of 1866

When the Thirty-Ninth Congress met in December 1865, the Senate
Judiciary Committee proposed two bills that exercised congressional power
under Section Two of the Thirteenth Amendment. 30 Senate Bill 60, the
Second Freedmen's Bureau Bill, was intended as temporary.31 The purpose
of that measure was to provide goods, services, and protection to freedmen
and others to ease their transition from slavery to freedom or to prevent
them from sliding back into a permanent state of destitution and
dependence. 32 Senate Bill 61, the Civil Rights Act of 1866, was intended to
be permanent. 33 The measure made explicit that former slaves were citizens
of the United States and enumerated the rights to be free from official
discrimination that Congress regarded as central to full citizenship.34

28. See generally Mark A. Graber, Constructing Constitutional Politics: Thaddeus Stevens,
John Bingham, and the Forgotten Fourteenth Amendment (2014), http://papers
.ssrn.com/sol3/papers.cfi?abstractid=2483355 [https://perma.cc/85V9-D36Y] (explaining how
post-Civil War Republicans understood the provisions of the Thirteenth and Fourteenth
Amendments by reference to Republican hegemonic interpretations of the Constitution).

29. See Lea S. VanderVelde, The Labor Vision of the Thirteenth Amendment, 138 U. PA. L.
REV. 437, 438 (1989) (observing that "[m]any members of Congress envisioned the amendment
as a charter for labor freedom, and they defined that ideal in extensive debates. For these
members, free labor was not just the absence of slavery and its vestiges; it was the guarantee of an
affirmative state of labor autonomy").

30. CONG. GLOBE, 39th Cong., 1st Sess. 91 (1865).

31. See ERIC FONER, RECONSTRUCTION: AMERICA'S UNFINISHED REVOLUTION 1863-1877,
at 243 (updated ed., 2014) (quoting Senator Trumbull's statement to the Senate that the
Freedmen's Bureau was "not intended as a permanent institution").

32. See id. (authorizing the Secretary of War to provide aid to "destitute and suffering
refugees and freedmen, their wives and children").

33. See FONER, supra note 31, at 243-44 (characterizing the bill as an effort "to define in
legislative terms the essence of freedom" that also "embodied a profound change in federal-state
relations").

34. Civil Rights Act of 1866, ch. 31, 14 Stat. 27 (codified as amended at 42 U.S.C. 1981-
82 (2012)).
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The life of the Second Freedmen's Bureau Bill was short and sweet.
That measure passed the Senate after a week of debate on January 25, 1866
by a 37-10 vote and in slightly revised form passed the House after a week
of debate on February 6 by a 136-33 vote. 35 The Senate agreed to all the
House amendments but one on February 8, 1866.36 The House concurred
with that one amendment on February 9, 1866.37 President Andrew
Johnson vetoed the bill on February 19.38 The next day, the 30-18 vote to
override the veto in the Senate fell just short of the constitutionally
necessary two-thirds. 39 Congress passed a revised Freedmen's Bureau Bill
in the summer of 1866, only after sending the Fourteenth Amendment to the
states. 40

The Civil Rights Act of 1866 enjoyed a happier fate. That measure
passed the Senate after a week of debate on February 2, 1866 by a 33-12
vote and passed the House in a slightly revised form after two weeks of
debate on March 13 by a 111-38 vote.41 Two days later, the Senate
concurred in the revised House bill. 42 President Johnson vetoed the bill on
March 27.43 The next week, on April 6, the Senate, by a 33-15 margin,
voted to override that veto.44 The House voted to override three days later
by 122-41.4s

The Second Freedmen's Bureau Bill contains nine provisions. 46 The
first two sections concern the duration, scope, and staffing of the
Freedmen's Bureau.47 Sections 3-6 authorize various government officials
to provide various goods and services to freedmen and refugees. 48

Section 3 authorizes the Secretary of War to provide various goods and
services for "destitute and suffering refugees and freedmen," provided that
no recipient of federal aid "could by proper industry and exertion avoid

35. CONG. GLOBE, 39th Cong., 1st Sess. 421, 688 (1866).
36. Id. at 747-48.
37. Id. at 775.
38. Id. at 915-17.
39. Id. at 943.
40. Act of July 16, 1866, ch. 200, 14 Stat. 173; CONG. GLOBE, 39th Cong., 1st Sess. 3349

(1866).
41. CONG. GLOBE, 39th Cong., 1st Sess. 606-07, 1367 (1866). The House debate was longer

than the Senate debate only because that debate was more frequently interrupted by other matters
than the Senate debate.

42. Id. at 1413-16.
43. Id. at 1679.
44. Id. at 1809.
45. Id. at 1861.
46. AMERICAN NATION, supra note 2, at 92-94.
47. Section 1 extends the life of the Freedmen's Bureau indefinitely, empowered the President

to divide the area in which freedmen and refugees existed into twelve districts, and authorized the
President to appoint an Assistant Commissioner to each district. Section 2 provides for the
staffing of the Freedmen's Bureau in each district. Id. at 92-93.

48. Id. at 93-94.
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such destitution, suffering, or dependence."4 9 Section 4 authorizes the
President to set aside "unoccupied public lands" in the Deep South and rent
those lands to "loyal refugees and freedmen," who would be given the
option to purchase at a later date. 50 Section 5 authorizes those freedmen
who occupied southern lands under General Sherman's authority during the
Civil War to retain their right to possession for three years.51 Section 6
authorizes the Freedmen's Bureau to "grant or purchase" lands to be used
for "asylums and schools."52 Sections 7 and 8 authorize members of the
Freedmen's Bureau in districts where civil courts are not yet opened to
punish governing officials and private citizens who discriminate against
persons of color with respect to certain rights. 53 Section 7 authorizes the
Freedmen's Bureau to "extend military protection and jurisdiction over all
cases" in areas where

the ordinary course of judicial proceedings has been interrupted by
the rebellion, [whenever] in consequence of any State or local law,
ordinance, police or other regulation, custom, or prejudice, any of the
civil rights or immunities belonging to white persons, including the
right to make and enforce contracts, to sue, be parties, and give
evidence, to inherit, purchase, lease, sell, hold and convey real and
personal property, and to have full and equal benefit of all laws and
proceedings for the security of person and estate, including the
constitutional right of bearing arms, are refused or denied to negroes,
mulattoes, freedmen, refugees, or any other persons, on account of
race, color, or any previous condition of slavery or involuntary
servitude, or wherein they or any of them are subjected to any other
or different punishment, pains, or penalties, for the commission of
any act or offence, than are prescribed for white persons committing
like acts or offences . ..

Section 8 provides punishments for persons who violate the provisions of
7 and declares that the Freedmen's Bureau's jurisdiction run only to states

where judicial proceedings were interrupted by the Civil War and have not
been restored to the Union.55 Section 9 repeals all inconsistent federal
laws. 56

The Civil Rights Act of 1866 contains ten provisions.5 7 The first
provision establishes birthright citizenship and nationalizes the

49. Id. at 93.
50. Id.
51. Id.
52. Id. at 93-94.
53. Id. at 94.

54. Id.
55. Id.
56. Id.
57. Civil Rights Act of 1866, ch. 31, 14 Stat. 27 (codified as amended at 42 U.S.C. 1981-

82 (2012)).
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antidiscrimination rules laid down in the Second Freedmen's Bureau Bill.58

The legislation declares that every citizen of the United States has the same
rights "as [are] enjoyed by white citizens" with respect to contracts,
property, access to courts, and criminal punishments, although no reference
is explicitly made to the constitutional right of bearing arms. 59 Section 2
mandates punishments for persons who violate rights set out in 1.60 The
last eight sections provide various means for enforcing the rights mandated
in 1 and the penalties mandated in 2.61 No provision of the Civil Rights
Act of 1866 authorizes government officials to provide goods and services
to anyone. 62

Although the Second Freedmen's Bureau Bill mandates both federal
government provision of vital services and antidiscrimination rules, that bill
was not constitutionally controversial among Republicans, even those who
found constitutional fault with the antidiscrimination rules of the Civil
Rights Act of 1866. Senator Edgar Cowan was the only Republican who
raised constitutional objections to the Second Freedmen's Bureau Bill, and
he was, for all practical purposes, a Democrat by early 1866.63 Senator
William Fessenden of Maine was the only Republican who spoke on the
constitutional issues whose remarks expressed less than full confidence that
all provisions of that bill were valid exercises of congressional power under
Section Two of the Thirteenth Amendment.64  Representative John
Bingham of Ohio, whose constitutional objections to the Civil Rights Act of
1866 led him to draft Section One of what became the Fourteenth
Amendment, had no constitutional qualms about the Second Freedmen's
Bureau Bill. In his well-known speech declaring the Civil Rights Act of
1866 an unconstitutional exercise of congressional power under
Section Two, Representative Bingham stated that the "bill stands in strange
contrast with the solemn action of the Senate and of the House in that just
and righteous bill known as the Freedmen's Bureau bill." 65 The difference
between the two bills, Bingham stated, was that the equal rights provisions

58. Id. at 27.
59. Id.
60. Id.
61. Id. at 27-29.
62. Civil Rights Act of 1866, ch. 31, 14 Stat. 27 (codified as amended at 42 U.S.C. 1981-

82 (2012)).
63. See CONG. GLOBE, 39th Cong., 1st Sess. 340-43 (1866) (statement of Sen. Cowan)

(stressing that by passing the Second Freedmen's Bureau Bill, Congress was exceeding its grant of
authority under the Constitution); B. F. Pershing, Senator Edgar A. Cowan: 1861-1867, 4 w. PA.
HIST. MAG. 224, 232 (1921) (recognizing that "[t]he man who had been elected by the Republican
majority in 1861 became the candidate of the Democratic minority in 1867").

64. See CONG. GLOBE, 39th Cong., 1st Sess. 365 (1866) (statement of Sen. Fessenden)
(suggesting that the Constitution may not give Congress the power to enact the bill but
recognizing the moral need to do so).

65. Id. at 1292 (statement of Rep. Bingham).

2016] 1369



1370 Texas Law Review [Vol. 94:1361

of 7 and 8 of the Second Freedmen's Bureau Bill would expire "upon
the restoration of those insurrectionary States to their constitutional
relations with the United States, and the establishment therein of the
courts." 66 In his view, the Civil Rights Act of 1866 was unconstitutional
because Congress had no power to enforce antidiscrimination legislation in
the states. 67 Bingham raised no constitutional objections to 3-6 of the
Second Freedmen's Bureau Bill, which authorized the federal government
to provide freedmen and refugees "in all parts of the United States" with
various goods and services. 68 Bingham's draft of Section One of the
Fourteenth Amendment more explicitly provided constitutional foundations
for the Civil Rights Act of 1866 than for 3-6 of the Second Freedmen's
Bureau Bill, this evidence suggests, because no Republican in the winter of
1866 had substantial doubts about the congressional power under Section
Two of the Thirteenth Amendment to pass the Second Freedmen's Bureau
Bill.

The different fates of the Second Freedmen's Bureau Bill and the Civil
Rights Act of 1866 are better explained by timing and partisan politics than
by relative differences in their constitutionality. Conservative Republicans
voted for the Second Freedmen's Bureau Bill confident that President
Johnson would sign the measure.69 When he issued an unexpected veto,
many Republicans decided that support for the President was the better
course than maintaining a united congressional Republican Party. 70

Johnson's subsequent speeches and veto of the Civil Rights Act of 1866
marked a far clearer break with Republicans in Congress. The result was by
April 1866 fewer Republicans in Congress were willing to break party
ranks to support a presidential veto. 71  Had Congress passed the Civil
Rights Act of 1866 before the Second Freedmen's Bureau Bill, the latter
might have survived the veto, but not the former.

II. The Second Freedmen's Bureau Bill and the Constitution of 1865

The Thirteenth Amendment, the Second Freedmen's Bureau Bill, and
the post-Civil War Constitution were products of the distinctive mid-

66. Id.
67. See id. (arguing that this power properly belonged to the states).
68. AMERICAN NATION, supra note 2, at 93; see also CONG. GLOBE, 39th Cong., 1st Sess.

321 (statement of Sen. Trumbull) ("[T]he Senator from Indiana says it extends all over the United
States.").

69. FONER, supra note 31, at 247.

70. See CONG. GLOBE, 39th Cong., 1st Sess. 109-11 (1866) (statement of Sen. Stewart)
(quoting President Johnson to suggest that he was deserving of Congress's support); FONER, supra
note 31, at 249 (explaining that after Johnson's veto "moderate party leaders warned against
reading Johnson out of the party").

71. See FONER, supra note 31, at 248-51 (describing how Johnson's veto of the Civil Rights
Bill and corresponding veto message, along with his attempt to split the Republican party, resulted
in the first Congressional enactment of "a major piece of legislation over a President's veto").
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nineteenth century understanding of constitutional authority. Such political
leaders as Andrew Jackson, Martin Van Buren, Abraham Lincoln, and
Thaddeus Stevens believed that their political party, Democrat or
Republican, was the best vehicle by which a majority of Americans could
ensure that constitutional norms were respected and realized. 2

Constitutional disputes were settled by elections that established a dominant
political party rather than by judicial decree. Jackson and Lincoln agreed
that, despite the Supreme Court's ruling in McCulloch v. Maryland,73

Jacksonian electoral victories during the 1830s and 1840s established that
the federal government had no power to incorporate a national bank.74

Lincoln on the campaign trail and during his first inaugural address insisted
that whether Dred Scott v. Sandford75 was settled constitutional law
depended on the results of subsequent national elections. 76

Republican commitment to partisan supremacy helps explain the
enforcement clauses in each of the post-Civil War Amendments. Previous
constitutional restrictions on states in Article I, Section 9 lacked
enforcement clauses.77 Rights under the Contract Clause and Ex Post Facto
Clause in the antebellum United States were determined and protected by
the federal judiciary. Alexander Hamilton in Federalist 78 declared with
respect to those provisions that "[l]imitations of this kind can be preserved
in practice no other way than through the medium of the courts of
justice ... .78 The novel enforcement clauses in the Thirteenth
Amendment, by comparison, allocated primary responsibility for
implementing the constitutional ban on slavery to a Congress controlled by

72. See, e.g., Douglas W. Jaenicke, The Jacksonian Integration of Parties into the
Constitutional System, 101 POL. SCI. Q. 85, 86 (1986) (noting a shift towards political parties
being considered "constitutional establishments necessary for the proper working of the
Constitution"). Political leaders of the party out of power, such as Henry Clay and Daniel
Webster, tended to promote judicial supremacy. Unsurprisingly, Democrats in 1865 adopted early
Whig understandings of constitutional authority. See infra notes 192-197 and accompanying text
(discussing the ways Democrats referenced earlier visions of the national government).

73. 17 U.S. 316 (1819).
74. See Andrew Jackson, Veto Message (July 10, 1832), in 2 A COMPILATION OF THE

MESSAGES AND PAPERS OF THE PRESIDENTS 576, 576-91 (James D. Richardson ed., 1897)
(recording Jackson's veto message to the Senate, rejecting the renewal of the national bank's
charter); Abraham Lincoln & Stephen A. Douglas, Sixth Debate with Stephen A. Douglas at
Quincy, Illinois (Oct. 13, 1858), in 3 THE COLLECTED WORKS OF ABRAHAM LINCOLN 245, 278
(Roy P. Basler ed., 1953) (arguing that Jackson and the Democrats reversed McCulloch "as
completely as any decision ever was reversed-so far as its practical operation is concerned," and
stating that he, like Jackson, was "bound to support [the Constitution] in the way in which [he
understood] it" regarding the Dred Scott decision).

75. 60 U.S. 393 (1856).
76. See GRABER, supra note 27, at 182-83 (laying out different ways that constitutional

controversies such as the Dred Scott decision could become settled law).
77. See U.S. CONST. art. 1, 9 (federal restraints on state power without express enforcement

clauses).
78. THE FEDERALIST NO. 78, at 394 (Alexander Hamilton) (Garry Willis ed., 1982).

2016] 1371



1372 Texas Law Review [Vol. 94:1361

the Republican Party.79 No Republican during the debates over the Second
Freedmen's Bureau Bill's repeated or rephrased Hamilton's mantra, made
reference to Marbury v. Madison,80 or otherwise invoked federal judicial
protection for persons of color.81 Republicans, through congressional
legislation, would determine the parameters of the constitutional ban on
slavery, not the Supreme Court.

Republicans in 1866 spoke of the Thirteenth Amendment as
empowering courts to act in the general welfare of the country rather than
as empowering courts to impose limits on state and federal power. Lyman
Trumbull, Henry Wilson, Charles Sumner, and others interpreted the
Thirteenth Amendment as mandating that Congress adopt a program, the
details of which were necessarily discretionary, that enabled freedmen to
transition from slavery to full citizenship. 82 This transition required
legislation rather than litigation because only Congress had the nimbleness
and knowledge of conditions on the ground in different places to mandate
those policies most likely to work in particular jurisdictions and
circumstances, as well as the knowledge necessary to determine when the
transition from slavery to full citizenship had been completed. Republicans
understood that their constitutional responsibilities mandated by the
Thirteenth Amendment included preventing persons who had never been
enslaved, white or black, from slipping into a permanent state of destitution
and dependence. 83  These constitutional commitments required the
institutional capacities of a legislature rather than a court.

A. The Republican Constitution of 1866

Republicans were ecumenical when providing constitutional
foundations for the Second Freedmen's Bureau Bill. A general consensus
existed that the measure was a constitutional application of congressional
authority under Section Two of the Thirteenth Amendment and the national
war powers enumerated in Article I. Several Republicans pointed to
congressional power under the Guaranty Clause of Article IV. No
Republican who spoke during the debates parsed the Second Freedmen's
Bureau Bill into different sections, maintaining that some particular
sections and provisions were constitutional applications of one federal
power, while others sections and provisions were applications of a different

79. U.S. CONST. amend. XIII, 2.
80. 5 U.S. 137 (1803).
81. See CONG. GLOBE, 39th Cong., 1st Sess. 209-10, 297-99, 314-23, 334-49, 362-75, 392-

403, 415-21, 538-45, 585-90, 624, 627-39, 647-59, 742-48 (1866) (reporting debates over the
Second Freedmen's Bureau Bill without mention of federal judicial protection for freedmen).

82. See CONG. GLOBE, 39th Cong., 1st Sess. 91 (1865) (urging that it is Congress's "duty to
see that [the emancipation of freedmen] is wholly done").

83. Id. at 1757 (1866).
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federal power. 4 Senator Charles Sumner of Massachusetts, when the bill
was first introduced, declared the entire bill could be justified on at least
three distinct constitutional grounds:

As to the power of Congress over this question I cannot doubt it....
It may be a military power precisely as the Proclamation of
Emancipation, and here the authority is as clear and absolute as in
the District of Columbia, or it may be in pursuance of the
Constitutional Amendment, which provides that Congress may
"enforce the amendment by appropriate legislation;" or it may be to
carry out the guarantee of a republican form of government. 85

Representative Samuel Moulton of Illinois when maintaining that "ample
and sufficient constitutional authority can be found for every word and
every letter in th[e] bill,"86 found ten constitutional provisions that provided
this authority, arguing that:

The Constitution declares that Congress shall have power to declare
war and make rules and regulations concerning captures on land or
upon water; that Congress shall have power to raise and support
armies; that Congress shall have power to make rules for the
government and regulation of the land and naval forces of the United
States; that Congress shall have power to provide for calling out the
militia to execute the laws, to suppress insurrection, to secure
tranquility, and to repel invasion; that Congress shall have power to
make all laws necessary and proper for carrying into execution the
foregoing powers. And it is also made the duty of Congress to
guaranty to each State a republican form of government, and to
provide for the common good and for the general welfare. The
Constitution also provides that the citizens of each State shall be
entitled to all the immunities and privileges of the citizens of the
respective States. And last, though not least, the constitutional
amendment which has just been ratified for the abolition of slavery
provides that Congress shall by proper legislation carry into
execution the provisions of that amendment. 87

The Thirteenth Amendment nevertheless occupied the place of pride
when Republicans provided constitutional foundations for the Second
Freedmen's Bureau Bill. Every Republican speaker who discussed the
constitutionality of that measure claimed that every provision passed
constitutional muster under Section Two. Senator Henry Wilson of

84. See CONG. GLOBE, 39th Cong., 1st Sess. 209-10, 297-99, 314-23, 334-49, 362-75, 392-
403, 415-21, 538-45, 585-90, 624, 627-39, 647-59, 742-48 (1866) (cataloguing the debates over
the Second Freedmen's Bureau Bill without a Republican attempt to justify different sections of
the bill with different constitutional provisions).

85. Id. at 91 (1865) (statement of Sen. Sumner).
86. Id. at 631 (1866) (statement of Rep. Moulton).
87. Id.
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Massachusetts, who shepherded the Second Freedmen's Bureau Bill in the
Senate, derived the provisions of the bill entirely from the Thirteenth
Amendment. "The constitutional amendment has been adopted," he
informed the Senate, "and I have introduced a bill this morning based upon
that amendment."88 Representative Samuel Hubbard of Connecticut urged
dissenting Democrats "to read the second section . .. of the immortal
amendment of the Constitution giving to Congress power to pass all
appropriate laws and make all appropriate legislation for the purpose of
carrying out its provisions."8 9 Republicans insisted that the Enforcement
Clause provided constitutional foundations for federal laws forbidding
racial discrimination, providing goods and services to freedmen, and
providing the same goods and services to destitute white refugees.
Representative Charles Phelps of Maryland stated "that legislation of the
general scope and character embodied in the pending bill is 'appropriate
legislation' toward enforcing the total abolishment of slavery, is a
proposition not requiring argument."90  "I think [the Thirteenth]
[A]mendment does confer authority to enact these provisions into law and
execute them," Senator Lyman Trumbull of Illinois bluntly declared.91

Republicans insisted that the Constitution of 1865 entitled the federal
government to prohibit the badges and incidents of slavery, as well as
human bondage. Numerous Republicans maintained that Section Two
constitutionally empowered Congress to abolish the entire slave system.
Sumner declared, "Slavery must be abolished not in form only, but in
substance." 92 Trumbull agreed that "[w]ith the abolition of slavery should
go all the badges of servitude which have been enacted for its maintenance
and support." 93 In his view, "With the destruction of slavery necessary
follows the destruction of the incidents to slavery. When slavery was
abolished, slave codes in its support were abolished also." 94 Trumbull's
speeches defending the constitutionality of the Second Freedmen's Bureau

88. Id. at 111 (1865) (statement of Sen. Wilson). See also id. at 297 (1866) (statement of Sen.
Stewart) ("I am in favor of this bill. It goes to the utmost extent that I think we are entitled to go
under the constitutional amendment."). Senator William Pitt Fessenden of Maine was the only
Republican who expressed even mild skepticism about the Section 2 argument. Id. at 366
(statement of Sen. Fessenden) (stating that "if everything else failed I might even perhaps agree
with my friend, the honorable chairman of the Committee on the Judiciary, that under the second
provision of the constitutional amendment, giving power to enforce the previous provision
granting the freedom of the negro, we might do all that we judged essential in order to secure him
in that liberty the enjoyment of which we have conferred upon him").

89. Id. at 630 (1866) (statement of Rep. Hubbard).
90. Id. at app. 75 (statement of Rep. Phelps).
91. Id. at 322 (statement of Sen. Trumbull).
92. Id. at 91 (1865) (statement of Sen. Sumner).
93. Id. at 323 (1866) (statement of Sen. Trumbull).
94. Id. at 322.
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Bill elaborated at some length the legal reforms necessary to eradicate "the
incidents to slavery." 95 He argued:

Those laws that prevented the colored man going from home, that
did not allow him to buy or to sell, or to make contracts; that did not
allow him to own property; that did not allow him to enforce rights;
that did not allow him to be educated, were all badges of servitude
made in the interest of slavery and as a part of slavery. They never
would have been thought of or enacted anywhere but for slavery, and
when slavery falls they fall also. The policy of the States where
slavery has existed has been to legislate in its interest; and out of
deference to slavery, which was tolerated by the Constitution of the
United States, even some of the non-slaveholding States passed laws
abridging the rights of the colored man which were restraints upon
liberty. When slavery goes, all this system of legislation, devised in
the interests of slavery and for the purpose of degrading the colored
race, of keeping the negro in ignorance, of blotting out from his very
soul the light of reason, if that were possible, that he might not think,
but know only, like the ox, to labor, goes with it.96

Representative Ignatius Donnelly of Minnesota joined the chorus of voices
demanding that Congress exercise constitutional powers to eradicate the
slave system as well as slavery. "Having prohibited slavery," he insisted,
"we must not pause for an instant until the spirit of slavery is extinct, and
every trace left by it in our laws is obliterated." 97

This constitutional obligation to destroy the slave system entailed a
constitutional obligation to provide freed slaves with all the rights of free
persons. "We have given him freedom," Senator William Stewart of
Nevada stated, "and that implies that he shall have all the civil rights
necessary to the enjoyment of that freedom." 98 Representative Samuel
McKee of Kentucky agreed that, "[a]s freedmen they must have the civil
rights of freemen." 99 Prominent Republicans defined both slavery and
freedom broadly. Proponents of the Second Freedmen's Bureau Bill
regarded slavery as consisting of any denial of fundamental rights for any
period of time rather than the denial of all fundamental rights at all times.
Donnelly stated:

[S]lavery is not confined to any precise condition....

Slavery consists in a deprivation of natural rights. A man may be a
slave for a term of years as fully as though he were held for life; he
may be a slave when deprived of a portion of the wages of his labor

95. Id.

96. Id.
97. Id. at 585 (statement of Rep. Donnelly).
98. Id. at 298 (statement of Sen. Stewart).
99. Id. at 654 (statement of Rep. McKee).
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as fully as if deprived of all; he may be held down by unjust laws to
a degraded and defenseless condition as fully as though his wrists
were manacled; he may be oppressed by a convocation of masters
called a Legislature as fully as by a single master. In short, he who is
not entirely free is necessarily a slave. 100

Freedom under the Thirteenth Amendment, in this view, necessarily
entailed a robust set of rights. Representative James Garfield of Ohio
rejected the notion that freedom was "a mere negation." 10 1 Such a freedom
was "a bitter mockery, a cruel delusion." 102 The future President insisted
freedom was "the realization of those imperishable truths of the Declaration
'that all men are created equal,' that the sanction of all just government is
'the consent of the governed.'

10 3

Republicans during the debate over the Second Freedmen's Bureau
Bill insisted that the Thirteenth Amendment made former slaves citizens
who enjoyed the full rights of citizens. Representative Thomas Eliot of
Massachusetts, who shepherded the Freedmen's Bureau Bill in the House of
Representatives, stated "[t]he slave becomes freedman, and the freedman
man, and the man citizen, and the citizen must be endowed with all the
rights which other men possess." 104  This equal citizenship placed an
affirmative obligation on Congress to root out laws and practices that had
previously supported racial subordination. Donnelly declared, "we must
make all the citizens of the country equal before the law; that we must break
down all walls of caste; that we must offer equal opportunities to all
men." 105 "[W]e demand that ... no portion of the population of the country
shall be degraded or have a stain put upon them," Wilson maintained.1 06

Wilson summed up the consensual Republican understanding that the
Thirteenth Amendment protected both the substantive and equality rights of
a full American citizen when he asserted:

[W]e must see to it that the man made free by the Constitution of the
United States, sanctioned by the voice of the American people, is a
freeman indeed; that he can go where he pleases, work when and for
whom he pleases; that he can sue and be sued; that he can lease and
buy and sell and own property, real and personal; that he can go into
the schools and educate himself and his children; that the rights and
guarantees of the good old common law are his, and that he walks

100. Id. at 588 (statement of Rep. Donnelly). See also id. at 589 ("Having voted to give the
negro liberty, I shall vote to give him all things essential to liberty.").

101. Id. at app. 66 (statement of Rep. Garfield).
102. Id.
103. Id.
104. Id. at 513 (statement of Rep. Eliot). See also id. at app. 66 (statement of Rep. Garfield)

("The abolition of slavery added four million citizens to the Republic.").
105. Id. at 589 (statement of Rep. Donelly).
106. Id. at 340 (statement of Rep. Wilson).
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the earth, proud and erect in the conscious dignity of a free man, who
knows that his cabin, however humble, is protected by the just and
equal laws of his country.107

The Republican consensus on the rights of free persons broke down
when the discussion turned to the ballot. Many Republicans during the
debate over the Freedmen's Bureau Bill maintained that voting rights were
among the liberties of full citizens that Congress should protect under
Section Two of the Thirteenth Amendment or other constitutional
provisions. Others insisted either that granting voting rights was premature
or that the Thirteenth Amendment empowered Congress to protect only
civil rights. Divided, Republicans postponed consideration of suffrage until
a greater party consensus could be reached.'0 O

The more radical Republicans in the Thirty-Ninth Congress repeatedly
sought to include voting rights in legislation passed to protect freedmen
under Section Two of the Thirteenth Amendment. Senator Benjamin Wade
of Ohio reasoned, "[I]f it was the verdict of the war that slavery should be
abolished, was it not also the verdict, if it was further necessary for the
security of the country, that suffrage should be awarded to the colored
people that you had set free?" 10 9 Donnelly regarded voting rights as the
defining right of a full republican citizen. He declared, "The right to vote is
the right of self-protection, through the possession of a share in the
Government."" 0 In his view, "Without this a man's rights lie at the mercy
of other men who have every selfish incentive to rob and oppress him. This
is the great central idea of a republican Government.""' Garfield worried
that freedmen denied the right to vote would soon come under the thumb of
their former owners. He stated:

If they are to be disfranchised, if they are to have no voice in
determining the conditions under which they are to live and labor,
what hope have they for the future? It will rest with their late

107. Id. at 111 (1865); see also id. at 91 (statement of Sen. Sumner) (including among the
rights of free persons, "first, in the right of family and the right of contract; secondly, in the right
of property, including a homestead; thirdly, in complete Equality in the courts; fourthly, in
Equality in political rights; fifthly, in Equality at schools and in Education; and finally, all these
safeguards are crowned by declaring that they cannot lose their rights or be punished except after
judgment according to fixed rules; thus completely fulfilling that requirement of our fathers, that
'government should be a government of laws and not of men"'); id. at 298 (1866) (statement of
Sen. Stewart) ("I am in favor of legislation under the constitutional amendment that shall secure to
him a chance to live, a chance to hold property, a chance to be heard in the courts, a chance to
enjoy his civil rights, a chance to rise in the scale of humanity, a chance to be a man.").

108. See Act of July 16, 1866, ch. 200, 14 Stat. 173 (providing support for freedmen without
granting suffrage).

109. CONG. GLOBE, 39th Cong., 1st Sess. 298 (1866) (statement of Sen. Wade); see also id. at
92 (1865) (statement of Sen. Sumner) (arguing that all persons should be treated equally, "whether
in the court-room or at the ballot-box").

110. Id. at 589 (1866) (statement of Rep. Donnelly).
111. Id.
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masters, whose treason they aided to thwart, to determine whether
negroes shall be permitted to hold property, to enjoy the benefits of
education, to enforce contracts, to have access to the courts of
justice-in short, to enjoy any of those rights which give vitality and
value to freedom." 2

Senator John Henderson of Missouri thought that if persons of color had
voting rights, the need for a Freedmen's Bureau would cease." 3

Other Republicans disagreed, insisting that persons of color did not
need voting rights to make the transition from slaves to full citizens of the
United States. Trumbull questioned whether access to the ballot would
alleviate the suffering of destitute freedmen. "You have got on your hands
[today] one hundred thousand feeble, indigent, infirm colored population
that would starve and die if relief were not afforded," he said in response to
Henderson, "and the Senator from Missouri tells you, 'This is all nonsense;
give them the right of suffrage, and that is all they want.""' 4  Others
insisted that the revised Constitution did not authorize Congress to
enfranchise anyone. Stewart asserted:

Was the issue of negro suffrage ever involved? Was it involved by
the emancipation proclamation? Was it involved by any resolution
of Congress? Was it involved by the constitutional amendment? If

you intended that it should be involved when you passed the
constitutional amendment abolishing slavery, why did you not
incorporate it in that measure?11 5

A few Republicans matched the racism of their Democratic rivals.
Representative Charles Phelps of Maryland described African-American
suffrage as a "monstrous burlesque and parody of republicanism .... "16

Republicans who disputed the precise powers Congress possessed
under Section Two nevertheless agreed that the Thirteenth Amendment was
grounded in a constitutional vision of a national government with the
powers necessary to achieve the general welfare. When Republicans spoke
of fundamental constitutional values, their language was that of the

112. Id. at app. 67; see also id. at 589 (statement of Rep. Donnelly) ("[W]hat white man
would consider himself safe without the right to vote, especially if the Government was exercised
exclusively by a hostile race?").

113. See id. at 745 (statement of Sen. Henderson) (arguing that voting offers a person the best
and entire protection one could need, so if suffrage were offered to persons of color, the
Freedmen's Bureau would be unnecessary and could be repealed).

114. Id. at 746 (statement of Sen. Trumbull).
115. Id. at 297 (statement of Sen. Stewart).
116. Id. at app. 75 (statement of Rep. Phelps); see also id. at 298 (statement of Sen. Stewart)

("I believe the Anglo-Saxon race can govern this country.... I believe it because it is the only
race that has ever founded such institutions as ours. I believe it because we have a peculiar
situation, peculiar education, peculiar qualifications which are not common to other sections or
other races of the world. I believe the white man can govern it without the aid of the negro; and I
do not believe that it is necessary for the white man that the negro should vote.").
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Federalist Papers rather than that of the Jackson Bank Veto. The
Republican Constitution of 1866 was the Constitution of the Virginia Plan,
which empowered the national government to legislateae in all cases, to
which the Separate States are incompetent or in which the harmony of the
United States may be interrupted, by the exercise of individual
Legislation."'17  Hubbard spoke the language of late-eighteenth-century
federalism when maintaining:

I read in the Constitution that Congress has been at all times charged
with the duty of providing for the public welfare, and if Congress
shall deem that the public welfare requires this enactment, it is the
sworn duty of every member to give the bill his support.

Sir, there is an old maxim of law in which I have very
considerable faith, that regard must be had to the public welfare; and
this maxim is said to be the highest law. It is the law of the
Constitution, and in the light of that Constitution as amended I find

ample power for the enactment of this law." 8

"This would be a marvelous misfortune, if true," Eliot noted when
responding to claims that Congress had no power to enact the Freedmen's
Bureau Bill, "and would prove that our Constitution, ordained to promote
the general welfare and to secure the blessings of liberty, had not within
itself the power to do its work."11 9 Members of the party of Lincoln
repeatedly emphasized that national action was necessary when states were
unwilling to protect fundamental rights and national power was necessary
when states were threatening fundamental rights. Garfield insisted:

[W]e must see to it, that hereafter, personal liberty and personal
rights are placed in the keeping of the nation; that the right to life,
liberty, and property shall be guarantied to the citizen in reality as
they now are in the words of the Constitution, and no longer left to
the caprice of mobs or the contingencies of local legislation.120

In his view, "[t]he bill now before the House is one of the means for
reaching this desirable result."' 21

This constitutional commitment to a government with the power to
advance the general welfare entailed a constitutional commitment to a
government that provided for destitute and dependent populations.
Trumbull observed, "Whenever, in the history of the Government, there has
been thrown upon it a helpless population which must starve and die but for

117. Edmund Randolph, The Virginia Plan, in 1 AMERICAN CONSTITUTIONALISM:
STRUCTURES AND POWERS 67 (Howard Gillman, Mark A. Graber, and Keith E. Whittington eds.,
2013) (emphasis added).

118. CONG. GLOBE, 39th Cong. 1st Sess. 630 (1866) (statement of Rep. Hubbard).
119. Id. at 656 (statement of Rep. Eliot).
120. Id. at app. 67 (statement of Rep. Garfield).
121. Id.
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its care, the Government has never failed to provide for them."122 "Our
authority to take care of them is founded in the Constitution; else it is not
worthy to be our great charter," Representative Josiah Grinnell of Iowa
declared.1 23 This constitutional commitment to alleviating destitution and
dependence extended to all persons within the jurisdiction of the United
States. Immediately before considering the Freedmen's Bureau Bill,
Congress passed a measure providing relief for destitute Native
Americans.124 Several Republicans referred to the commitment to the
general welfare underlying that measure as providing constitutional
foundations for the Freedmen's Bureau Bill. Grinnell pointed out that the
Constitution "gives authority to feed Indians tribes, though our enemies,
and a just interpretation cannot restrain us in clothing and feeding
unfortunate friends." 25 Several prominent Republicans interpreted Section
Two of the Thirteenth Amendment as codifying a perceived national duty
under the customary law of nations to make provision for those incapable of
making provision for themselves. Trumbull insisted:

[T]hat as one of the nations of the earth, as an independent Power,
clothed with the attributes of sovereignty, it would be our duty, our
duty by the law of nations as well as the obligations imposed upon us
by humanity, to take care of [all refugees] temporarily and provide
for them lest they should suffer and die for the want of care and

protection.126
The Republican Constitution of 1866 regarded the Freedmen's Bureau

Bill as placing little emphasis on limited government or state rights,
particularly when those Jacksonian constitutional commitments conflicted
with Republican constitutional commitments to the general welfare. No
Republican treated Section Two or the Freedmen's Bureau Bill as an
exception to the principle that federal powers should be narrowly
construed. 2 7  No Republican who spoke on the Tenth Amendment

122. Id. at 319 (statement of Sen. Trumbull).
123. Id. at 652 (statement of Rep. Grinnell).
124. See id. at 319 (statement of Sen. Trumbull) ("At this very session, within the last thirty

days, both Houses of Congress have voted half a million dollars to feed and clothe people during
the present winter. Who were they? Many of them were Indians who had joined the rebellion and
had slain loyal people of the country.").

125. Id. at 652 (statement of Rep. Grinnell).
126. Id. at 370 (statement of Sen. Trumbull). See also id. at 365 (statement of Sen.

Fessenden) ("I would have gentlemen to reflect upon one thing, that as a part of the constitution,
written or unwritten, of all Governments, stand the laws of nations necessarily, inevitably, from
the relations which all communities bear to each other and from the contingencies to which they
are exposed. That being the case, and that unwritten law of nations being actually a part of our
written law, we accept, as we must accept, all the consequences which follow from it.").

127. See CONG. GLOBE, 39th Cong., 1st Sess. 209-10, 297-99, 314-23, 334-49, 362-75,
392-403, 415-21, 538-45, 585-90, 624, 627-39, 647-59, 742-48 (1866) (transcribing debates
over the Second Freedmen's Bureau Bill without suggestion that Section Two of the Thirteenth
Amendment should be construed more broadly than other federal powers).
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articulated a strong commitment to state sovereignty.1 28  Garfield, the
Republican who addressed state rights issues at the greatest length, scorned
Democratic talk of states' rights. In his view, "The word 'State' which they
discussed is no more applicable to Ohio than to Hamilton county. The
States and counties of this Union are equally unknown to international
law." 29 "Ohio cannot make war; cannot conclude peace; cannot make a
treaty with any foreign Government, cannot even make a compact with her
sister States; cannot regulate commerce; cannot coin money; and has no
flag," Garfield observed, when responding to Democratic innovations of
local self-government.' 30 "These indispensable attributes of sovereignty the
State of Ohio does not possess," he concluded, "nor does any other State of
the Union."' 3 '

The champions of the Second Freedmen's Bureau Bill maintained
Congress was the institution responsible for implementing the particular
constitutional commitments to the general welfare of the nation made by the
Thirteenth Amendment. Republicans spoke of the constitutional ban on
slavery as empowering the national government to pass a legislative
program more often than Republicans spoke of the Thirteenth Amendment
as an individual right to be protected by federal courts. Sumner spoke of a
"pledge[] to maintain the emancipated slave in his freedom," a pledge that
"must be performed by the national government." 3 2 He declared, "The
power that gave freedom must see that this freedom is maintained."1 33

"[W]hat makes this constitutional amendment a practical, living thing,"
Stewart stated, "is the power given to Congress to enforce it by appropriate
legislation."1 34 In his view, "it must for years be the effective power of
Congress, cooperating with the Executive, that will protect the freedmen
from oppression." 3 5  Moderate and radical Republicans agreed that the
constitutional ban on slavery provided the national government with a
mandate to pass a wide-ranging legislative package directed at eradicating
all traces and consequences of human bondage. Trumbull declared:

Now, when slavery no longer exists, the policy of the Government is
to legislate in the interest of freedom. Now, our laws are to be
enacted with a view to educate, improve, enlighten, and Christianize
the negro; to make him an independent man; to teach him to think
and to reason; to improve that principle which the great Author of all

128. See id. (1866) (recording debates over the Second Freedmen's Bureau Bill without
mention by a Republican of a strong commitment to state sovereignty).

129. CONG. GLOBE, 39th Cong., 1st Sess. at app. 65 (1866) (statement of Rep. Garfield).
130. Id.
131. Id.
132. Id. at 91 (1865) (statement of Sen. Sumner).
133. Id.
134. Id. at 110 (statement of Sen. Stewart).
135. Id.
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has implanted in every human breast, which is susceptible of the
highest cultivation, and destined to go on enlarging and expanding
through the endless ages of eternity. 136

"So long as oppression continues," Donnelly maintained, "the Government
must intervene in behalf of justice and liberty, and through what machinery
can it better intervene than through this bureau?" 3 1

Congressional leadership was vital, Republicans recognized, because
implementing the constitutional project of transitioning slaves to full
citizens required affirmative and costly programs that could be enacted and
implemented only by legislative and executive officials. The national
government would have to appropriate substantial funds to transform the
Southern labor system, and such appropriations could be made only by the
national legislature. Donnelly asserted:

Let not the objection of expense be made. No outlay is too great

which is necessary to the safety of the people, since in that is

involved all the wealth of the country. It is a madman's economy to
save money by rendering the people unfit for self-government and
then lose all in the misgovernment which is sure to follow.1 38

Donnelly and other Republicans repeatedly explained that the
Thirteenth Amendment could not be entirely self-enforcing. Litigation,
they repeatedly insisted, could not destroy the badges and incidents of
slavery or the slave system. When Cowan suggested that litigation was
sufficient to protect persons of color, Wilson responded, "the Senator says
that the Constitution of the United States protects these people. I agree that
it does so far as the Constitution can do it; and the amendment to the
Constitution empowers us to pass the necessary legislation to make them
free indeed."1 39 Donnelly stated, "a grand abstract declaration, unenforced
by the arm of authority, is not a protection." 40

The Republican sponsors of the Second Freedmen's Bureau Bill
believed the primary role of the federal judiciary was to administer federal
legislation implementing the Thirteenth Amendment. On the rare occasions
Republicans spoke of judicial power under the Thirteenth Amendment, they
assigned the federal courts only a secondary role. Wilson stated, "the ideas
embodied in this bill are to go upon the statute-book of the nation; they are
to be enforced-enforced by the President, enforced by the judiciary,
enforced by the Army, and enforced by the voice of the regenerated
nation."' 4' No Republican during the debates over the Second Freedmen's

136. Id. at 322 (1866) (statement of Sen. Trumbull).
137. Id. at 586 (statement of Rep. Donnelly).
138. Id. at 590.
139. Id. at 340 (statement of Sen. Wilson).

140. Id. at 588 (statement of Rep. Donnelly).
141. Id. at 112 (1865) (statement of Sen. Wilson).

,x. 
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Bureau Bill celebrated or even alluded to any independent judicial power to
directly enforce Section One of the Thirteenth Amendment or to define the
constitutional meaning of slavery and the slave system.1 42

The congressional power under Section Two to implement the
constitutional ban on slavery was broadly defined. Congress had the power
to determine what would be considered the badges and incidents of slavery,
the elements of a slave system, and what legislative measures were
necessary to erase completely the stain of slavery and the slave system from
the American constitutional order. Trumbull delineated the substantial
constitutional authority the Thirteenth Amendment vested in Congress
when he declared:

I have no doubt that under this provision of the Constitution we may
destroy all these discriminations in civil rights against the black man;
and if we cannot, our constitutional amendment amounts to nothing.
It was for that purpose that the second clause of that amendment was
adopted, which says that Congress shall have authority, by
appropriate legislation, to carry into effect the article prohibiting
slavery. Who is to decide what that appropriate legislation is to be?
The Congress of the United States; and it is for Congress to adopt
such appropriate legislation as it may think proper, so that it be a
means to accomplish the end. If we believe a Freedmen's Bureau
necessary, if we believe an act punishing any man who deprives a
colored person of any civil rights on account of his color necessary-
if that is one means to secure his freedom, we have the constitutional
right to adopt it. If in order to prevent slavery Congress deem it
necessary to declare null and void all laws which will not permit the
colored man to contract, which will not permit him to testify, which
will not permit him to buy and sell, and to go where he pleases, it has
the power to do so, and not only the power, but it becomes its duty to
do so.143

Donnelly called for Congress to "inaugurate sweeping measures of reform,
and regenerate and rejuvenate the South."1 44

Republicans who identified Congress as the institution constitutionally
responsible for realizing the commitments made by the Thirteenth
Amendment described the Freedmen's Bureau Bill as fulfilling a
constitutional obligation rather than as an act of legislative grace. Eliot
stated:

142. See CONG. GLOBE, 39th Cong., 1st Sess. 209-10, 297-99, 314-23, 334-49, 362-75,
392-403, 415-21, 538-45, 585-90, 624, 627-39, 647-59, 742-48 (1866) (cataloguing debates
over the Second Freedmen's Bureau Bill without mention of independent judicial power to
enforce Section One of the Thirteenth Amendment).

143. Id. at 322 (statement of Sen. Trumble).
144. Id. at 586 (statement of Rep. Donnelly).
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[T]he second section of that amendment confers the power and so
creates the duty for just such legislation as this bill contains, to give
them shelter, and food, to lift them from slavery into the manhood of
freedom, to clothe the nakedness of the slave, and to educate him
into that manhood that shall be of value to the State.1 45

The congressional power to enforce the constitutional ban on slavery, Eliot
and his partisan allies agreed, mandated legislative action providing certain
destitute and dependent persons with basic necessities. Grinnell described
the passage of the Freedmen's Bureau Bill as "a high, solemn, and religious
duty."1 46 Senator John Sherman of Ohio stated, "We are bound by every
consideration of honor, by every obligation that can rest upon any people,
to protect the freedmen from the rebels of the southern States. ... "147
Responding to President Johnson's claim that no constitutional power
supported the Freedmen's Bureau Bill, Trumbull asserted:

And how can we sit here and discharge the constitutional obligation
that is upon us to pass the appropriate legislation to protect every

man in the land in his freedom when we know such laws are being
passed in the South if we do nothing to prevent their enforcement?
Sir, so far from the bill being unconstitutional, I should feel that I
had failed in my constitutional duty if I did not propose some
measure that would protect these people in their freedom. 148

This legislative duty to implement a constitutional command differed
from a judicial duty to implement a constitutional command because
Section Two gave Congress a greater choice of appropriate means for
achieving constitutional ends than would have been the case if the
Thirteenth Amendment was designed to be implemented primarily by the
federal judiciary. Republicans never described their proposals to assist
destitute freedmen as a discretionary use of federal power or act of
legislative grace. They believed that Congress had a constitutional
obligation to transition slaves to full citizens, but that the best means for
that transition were for the national legislature to determine. Discretion was
limited to the means and policies that best enabled former slaves to develop
the capacities necessary to exercise the rights of full and equal citizens of a
democratic republic. After declaring that "[t]he Government ... is bound
to take care of [freedmen]," Trumbull stated:

The Government having that power has, in my judgment, the power
to adopt any means which it thinks best adapted to accomplish that
end; and if in the opinion of Congress the best means which can be

adopted to take care of these people is to buy land and put them on it,

145. Id. at 656 (statement of Rep. Eliot).
146. Id. at 652 (statement of Rep. Grinnell).
147. Id. at 744 (statement of Sen. Sherman).
148. Id. at 942 (statement of Sen. Trumbull).
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I think we may do it, for the obligation to take care of them is a

constitutional obligation imposed upon us as a Government. 49

Representative Henry Raymond of New York made a similar distinction
between constitutionally mandated ends and discretionary means when he
observed that "the general purpose of this bill seems to be one that this
Congress has no right to refuse to take some steps to attain. We owe, as a
duty to those who have been set free, the protection which this bill
affords."150

The proponents of the Second Freedmen's Bureau Bill believed that
Congress needed to take two kinds of legislative actions to carry out its
constitutional obligation to transform former slaves into full, equal, and
independent citizens. Legislation laying down the fundamental rights of
free citizens was one step Republicans believed necessary for fulfilling
congressional responsibilities under the Thirteenth Amendment."15  This
task was accomplished primarily by the Civil Rights Act of 1866, but also
by 7-8 of the Second Freedmen's Bureau Bill. During the debate on the
latter measure, Republicans repeatedly stressed the importance of equality
under law as essential to full citizenship. Sumner called for a bill declaring:

That in all States lately declared to be in rebellion there shall be no
oligarchy ... , invested with peculiar privileges or powers, and there
shall be no denial of rights, civil or political, on account of color or
race; but all persons shall be equal before the law, whether in the
court-room or at the ballot-box. 5 2

Legislation facilitating the transition from slavery to full citizenship was the
other step Republicans believed necessary for fulfilling congressional
responsibilities under the Thirteenth Amendment. This task was to be
accomplished by 3-6 of the Second Freedmen's Bureau Bill which,
unlike the Civil Rights Act of 1866, guaranteed to freedman and destitute
refugees certain goods and services. 5 3 Proponents of that measure placed
particular emphasis on land as the good and education as the service that
would enable persons of color to avoid dependency and enable them to
exercise intelligently the rights of full citizens. Grinnell urged Congress "to
take lessons of the Czar of the Russias, who, when he enfranchised his
people, gave them lands and school-houses, and invited schoolmasters from
all the world to come there and instruct them." 54

The distinguishing provisions of the Second Freedmen's Bureau Bill
authorized executive department officials to provide freedmen and refugees

149. Id. at 323.
150. Id. at 655 (statement of Rep. Raymond).
151. See supra notes 121--22 and accompanying text.
152. CONG. GLOBE, 39th Cong., 1st Sess. 592 (1866).
153. AMERICAN NATION, supra note 2, at 93-94.
154. Id. at 652 (statement of Rep. Grinnell).
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with good and services. Sections 3-6, as noted above, guaranteed destitute
citizens the resources they needed to make the transition from slavery to full
citizenship (or to prevent them from sliding back into conditions of
dependency inconsistent with full citizenship).155 Trumbull called for "laws
and the inauguration of measures to elevate, develop, and improve the
negro."1 56 During the debate over these sections Republicans placed special
emphasis on how government assistance would increase the capacity of
former slaves to escape enforced dependency and develop the capacities
necessary to exercise the rights of full and equal citizens. "[C]an we not
provide for those among us who have been held in bondage all their lives,"
the powerful chairperson of the Senate Judiciary Committee asked, "who
have never been permitted to earn one dollar for themselves, who, by the
great constitutional amendment declaring freedom throughout the land,
have been discharged from bondage to their masters who had hitherto
provided for their necessities in consideration of their services?"1 57  "If
degradation and oppression have, as it is alleged, unfitted him for freedom,
surely continued degradation and oppression will not prepare him for it,"
Donnelly asserted. 158 He continued:

If he is, as you say, not fit to vote, give him a chance; let him make
himself an independent laborer like yourself; let him own his
homestead; let the courts of justice be opened to him; and let his

intellect, darkened by centuries of neglect, be illuminated by all the
glorious lights of education.1 59

Following the Jeffersonian tradition, Republicans maintained that a
freehold was vital to independent citizens.1 60 Sumner specifically noted that
a homestead was one of the rights of property that the abolition of slavery
guaranteed to freedmen.' 6 ' Freeholds enabled citizens to be economically
independent, and economic independence was vital for political
independence. Land was particularly valuable, Trumbull declared, because

a homestead is worth more to these people than almost anything else;
that if you will make the negro an independent man he must have a

home; that so long as the relation of employer and employ[ee] exists
between the blacks and the whites, you will necessarily have a
dependent population.1 62

155. See supra notes 49-53 and accompanying text.

156. CONG. GLOBE, 39th Cong., 1st Sess. 322 (1866) (statement of Sen. Trumbull).

157. Id. at 939.
158. Id. at 589 (statement of Rep. Donnelly).
159. Id.
160. See DREW R. McCOY, THE ELUSIVE REPUBLIC: POLITICAL ECONOMY IN JEFFERSONIAN

AMERICA 126-27 (1980) (indicating Jefferson's belief that land ownership is critical to an
individual's economic independence).

161. CONG. GLOBE, 39th Cong., 1st Sess. 91 (1865) (statement of Sen. Sumner).

162. Id. at 299 (1866) (statement of Sen. Trumbull).

S.
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Republicans vigorously insisted that the Thirteenth Amendment
obligated Congress to pass measures educating former slaves. Trumbull
stated, "The cheapest way by which you can save this race from starvation
and destruction is to educate them. They will then soon become self-
sustaining."1 63 In his view, "We shall not long have to support any of these
blacks out of the public Treasury if we educate and furnish them land upon
which they can make a living for themselves." 164 Donnelly, in the House of
Representatives, echoed this belief that legislation providing for education
was a vital means for developing capacities necessary for full citizenship.
He stated:

We are interfering in behalf of the negro; let us interfere to educate
him. We thus strike out at one blow a large proportion of the
ignorance of the South; we shame the whites into an effort to educate
themselves, and we prepare thus both classes for the proper exercise
of the right of suffrage.16 5

Donnelly and more radical Republicans connected the provision of
education to voting rights. "If it is, then, true that we must make the
freedmen fully free, and if the right of suffrage is necessary to this freedom,
then it is equally necessary that education should accompany freedom,"
Donnelly asserted.1 66  Committed to the proposition that "[u]niversal
education must go hand in hand with universal suffrage," Donnelly
regarded education as a service Congress was constitutionally obligated to
guarantee without regard to race.1 67 He informed Congress:

We cannot leave the population of the South, white or black, in the
condition they are now in. We must educate them. When you
destroy ignorance you destroy disloyalty; for what man with a free,
broad scope of mind, and with a knowledge of all the facts, can fail
to love this just, benevolent, and most gentle Government? 6 1

Republicans ultimately relied on a theory of constitutional authority
best described as partisan supremacy when justifying their power to
interpret the Thirteenth Amendment as creating a constitutional obligation
to provide freedmen with land, education, and other goods and services.
Partisan supremacy, first articulated by Martin Van Buren and Andrew
Jackson, regards constitutional authority as vested in any political party
whose constitutional vision gains the sustained assent of electoral majorities

163. Id. at 321-22.
164. Id. at 322.
165. Id. at 587 (statement of Rep. Donnelly).
166. Id. at 589.
167. Id. at 590.
168. Id. at 588.
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over time. 169 "If different interpretations are put upon the Constitution by
the different departments, the people is the tribunal to settle the dispute,"
Van Buren declared.170 "Each of the departments is the agent of the people,
doing their business according to the powers conferred; and where there is a
disagreement as to the extent of these powers, the people themselves,
through the ballot-boxes, must settle it."17 ' Jackson believed that he was
constitutionally authorized to remove deposits from the national bank
because Americans had sustained his constitutional objections to the
national bank in the 1832 election.7 2  The proponents of the Second
Freedmen's Bureau Bill believed that the Republican Party was
constitutionally authorized to interpret the Thirteenth Amendment because
the Republican Party had demonstrated that their coalition was the party of
choice for the majority of Americans who remained loyal to the United
States during the Civil War and who demanded the abolition of slavery.
The logic of partisan supremacy was best articulated by Abraham
Lincoln1 73 before the Civil War and by Republicans during the debates over
the Fourteenth Amendment. 7 4 Nevertheless, prominent Republicans during
the debates over the Second Freedmen's Bureau Bill also spoke of
constitutional partisanship as the best vehicle for maintaining constitutional
commitments and realizing constitutional aspirations. Wilson referred to
the "[h]eaven-assigned work" of the Republican Party.'7 5 McKee explained
government by the Republican Party was the only means for securing
government under the Constitution:

But gentlemen say that this war was waged for the purpose of
preserving the Union, and that now at the end of the war the policy

seems to be to perpetuate the Republican party. Now, sir, this war

169. For a general discussion of partisan supremacy, see Mark A. Graber, Separation of
Powers, in THE CAMBRIDGE COMPANION TO THE UNITED STATES CONSTITUTION (John Compton

& Karen Orren eds.) (forthcoming 2016).
170. MARTIN VAN BUREN, INQUIRY INTO THE ORIGINS AND COURSE OF POLITICAL PARTIES

IN THE UNITED STATES 330 (Augustus M. Kelley Publishers 1967) (1867).

171. Id.
172. See Andrew Jackson, Removal of the Public Deposits (Sept. 18, 1833), in 3 A

COMPILATION OF THE MESSAGES AND PAPERS OF THE PRESIDENTS, 1789-1897, supra note 74, at
5, 7 (1896) ("Whatever may be the opinions of others, the President considers his reelection as a
decision of the people against the bank.").

173. See Abraham Lincoln, Fragment on the Formation of the Republican Party (Feb. 28,
1857), in 2 THE COLLECTED WORKS OF ABRAHAM LINCOLN, supra note 75, at 391, 391 ("Upon
those men who are, in sentiment, opposed to the spread, and nationalization of slavery, rests the
task of preventing it. The Republican organization is the embod[i]ment of that sentiment.").

174. See CONG. GLOBE, 39th Cong., 1st Sess. 74 (1865) (statement of Rep. Stevens)
(emphasizing the need for a constitutional amendment that would "secure perpetual ascendancy to
the party of the Union; and so as to render our republican Government firm and stable forever").
This thesis will be developed in Mark A. Graber, Constructing Constitutional Politics: Thaddeus
Stevens, John Bingham, and the Forgotten Fourteenth Amendment (2014),
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2483355 [https://perma.cc/85V9-D36Y].

175. CONG. GLOBE, 39th Cong., 1st Sess. 344 (1866) (statement of Sen. Wilson).
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was waged for the Union; it was waged by the Republican party for
the Union. Now, at the end of the war, when we have crushed out
armed treason in the field, do the gentlemen who opposed this war
desire this great Republican party now to put the Government into
the hands of those whom they have crushed? What loyal man
desires that traitors again resume the helm of state? I desire to see
the Government continued in the hands of loyal men who stood
under their flag and fought against treason and traitors
everywhere. 176

In Republican eyes, the persons who championed the Second
Freedmen's Bureau were constitutionally entitled to interpret the
constitutional ban on slavery as they thought best because they were the
persons responsible for the Northern victory in the Civil War and the
ratification of the Thirteenth Amendment. Wilson asserted:

[T]he loyal men of this nation who voted their treasure and offered
up their blood, who gave their sons to the preservation of the
menaced Union and the imperiled cause of liberty, have sworn it,
they have written it on the lids of their Bibles, they have engraved it
on their doorposts, that these enfranchised men shall be free indeed,
not serfs, not peons, and that no black laws nor unfriendly legislation
shall linger on the statute-book of any Commonwealth in

America. 177

When Democrats accused Republicans of substituting partisan for
constitutional commitments, Republicans responded that their partisan
commitments during and immediately after the Civil War were necessary
for maintaining constitutional commitments. That the Second Freedmen's
Bureau Bill was part of a legislative and constitutional package that
strengthened the Republican Party was a virtue of that measure. Statutory
provisions that provided assistance for former slaves who would become
good Republicans were constitutional means both for satisfying the
constitutional obligation to transform former slaves into equal citizens and
for maintaining the only political party that recognized the constitutional
obligation to preserve the Union and transform former slaves into equal
citizens. Stewart declared:

Shall we not rather seek the perpetuation of the Union party by the
accomplishment of the objects for which it was organized? Nothing
but our own folly can deprive us of the rewards due to the services
which that organization has rendered to the country and to the cause
of liberty and humanity. The preservation of the Union, the
repudiation of secession, and the abolition of slavery, the parent of

176. Id. at 653 (statement of Rep. McKee).
177. Id. at 112 (1865). See also id. at 341 (1866) ("[T]he people of the loyal States, who have

given their sons and their blood to the putting down of this rebellion, desire that the southern
people shall come back again .... ").
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secession, are great deeds; and the party that has achieved them, so
long as it adheres to the principles it has vindicated, will be
remembered and sustained by a generous and patriotic people.1 78

Constitutional authority, in his view and that of other partisan supremacists
during much of the nineteenth century, was "sustained by a generous and
patriotic people"'79 rather than generated by a judicial tribunal that "may
truly be said to have neither Force nor Will, but merely judgment."1 80

B. The Democratic Constitution of 1866

Democrats (and the rare very conservative Republican) vigorously
contested every dimension of the Republican Constitution of 1865. The
Democratic Constitution of 1865 was largely the Jacksonian Constitution of
1832, with two major exceptions. Democrats before and after the war
remained committed to white supremacy, limited national power, and
states' rights. Democrats acknowledged, with varying enthusiasm, that the
Thirteenth Amendment abandoned inherited constitutional commitments to
protecting slavery, but they insisted congressional power under Section
Two be limited to legislation prohibiting one person from owning
another.' Broader interpretations, Jackson's descendants feared, would
undermine what they believed were inherited constitutional commitments to
local self-governance over domestic affairs. Democrats abandoned
completely the antebellum Jacksonian suspicion of courts. The leading
opponents of the Second Freedmen's Bureau Bill insisted that the
Thirteenth Amendment was best interpreted as imposing judicially
enforceable legal limits on both the states and federal government.
Democrats asserted that the judiciary was the institution that best protected
the freedmen's right not to be enslaved and the right of local majorities not
to have Congress interfere with their efforts to regulate race relationships. 12

Democrats limited the Thirteenth Amendment to property rights in
human beings. Congress, in their view, could forbid one person from
owning the labor of another person, but the Thirteenth Amendment said
nothing about municipal legislation delineating the economic, social, and
political rights of state and local residents. Senator Willard Saulsbury of
Delaware asserted:

178. Id. at 111 (1865) (statement of Sen. Stewart). See also id. at 365 (1866) (statement of
Sen. Fessenden) ("[W]e hope the party in power now will continue long enough to set things
right .... ").

179. Id. at 111 (1865) (statement of Sen. Stewart).
180. THE FEDERALIST No. 78, at 394 (Alexander Hamilton) (Garry Wills ed., 1982).
181. See CONG. GLOBE, 39th Cong., 1st Sess. 638 (1866) (statement of Rep. Shanklin)

(arguing that the Thirteenth Amendment permitted Congress to pass legislation prohibiting one
person from owning another but did not grant Congress further power to legislate on the subject).

182. See infra notes 193-97 and accompanying text.
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Slavery is a status, a condition; it is a state or situation where one
man belongs to another and is subject to his absolute control. The
slave can own no property of his own; he cannot work for himself,
but he is subject to the command of his owner. Cannot that status or
condition be abolished without attempting to confer on all former
slaves all the civil or political rights that white people have? . . . The
amendment abolishing slavery, abolishing the status, the condition of
slavery; but there is nothing in your amendment which gives
Congress the power to enter my State and undertake to regulate the
relations existing between classes and different conditions in life. 183

Constitutional slavery, Jackson's successors repeatedly declared,
concerned only the labor relationships on southern plantations before the
Civil War. Representative Samuel Marshall of Illinois maintained that the
Thirteenth Amendment "referred to slavery only as it was known in the
southern States, the system by which one man held another as his

183. CONG. GLOBE, 39th Cong., 1st Sess. 113 (1865) (statement of Sen. Saulsbury). See also
id. at 318 (1866) (statement of Sen. Hendricks) ("What is slavery? It is not a relation between the
slave and the State; it is not a public relation; it is a relation between two persons whereby the
conduct of the one is placed under the will of the other. It is purely and entirely a domestic
relation, and is so classed by all law writers; the law regulates that relation as it regulates other
domestic relations. This constitutional amendment broke asunder this private relation between the
master and his slave, and the slave then, so far as the right of the master was concerned, became
free; but did the slave, under that amendment, acquire any other right than to be free from the
control of his master? The law of the State which authorized this relation is abrogated and
annulled by this provision of the Federal Constitution, but no new rights are conferred upon the
freedman."). President Johnson implicitly relied on this notion of human bondage when he
declared in his veto message that "[t]he institution of slavery . .. has been already effectually and
finally abrogated throughout the whole country by an amendment of the Constitution of the
United States." Andrew Johnson, Veto Message (Feb. 19, 1866), in VETO MESSAGES OF THE
PRESIDENTS OF THE UNITED STATES WITH THE ACTION OF CONGRESS THEREON 289, 292 (Ben
Perley Poore ed., 1886); CONG. GLOBE, 39th Cong., 1st Sess. 363 (1866) (statement of Sen.
Saulsbury) ("An amendment abolishing the status or condition of slavery, which is nothing but a
status or condition which subjects one man to the control of another, and gives to that other the
proceeds of the former's labor. Cannot that amendment be carried into effect, and the status of
freedom established, without exercising such a power as this?"); id. at 623 (statement of Rep.
Kerr) ("Slavery was a domestic relation, not a public relation. It was a relation between
individuals which gave to one of them the power to control the will and conduct of the other. The
severance of that relation puts an end to slavery, and was the beneficent object of this amendment.
But the regulation of the ordinary civil relations of the negro to the society in which he lives, by
the enactment of laws of a local and merely municipal character to control his contracts, and
bestow upon him civil privileges having no necessary connection with his personal freedom, are
wholly unauthorized by any warrant in any part of the Constitution."); id. at 634 (statement of
Rep. Ritter) ("[T]he powers of this bureau are extended to every State in this Union. Why is it,
sir, that this almost unlimited power should be extended everywhere? Why extend it to the
northern States? ... I cannot think that the people of the northern States require that they should
be interfered with in the management of their own affairs."); id. at 638 (statement of Rep.
Shanklin) (arguing that Section Two of the Thirteenth Amendment "was only intended to carry
out and secure to the negro his personal freedom, such as all the free negroes then enjoyed; that
they and the friends of the amendment was as much opposed to negro equality or negro suffrage
or to conferring the power on Congress to extending these privileges to the negro, as those that
opposed the amendment; that the section was not susceptible of any such construction").



Texas Law Review

property." 184 Federal power under the Thirteenth Amendment ceased once
property rights were adjusted. "That system of slavery is abolished, and the
Federal Government has the right to see that men are not reduced to that
system of slavery," Marshall continued, "and they have no power beyond
that under that clause of the Constitution."'85 "Nothing can be claimed
under that second section of the amendment except to give to these people
their right to their freedom," Representative Lawrence Trimble of Kentucky
agreed. 186

Democrats regarded the Second Freedmen's Bureau Bill as part of an
ongoing Republican effort to subvert the Constitution of 1789. Party
members who chanted, "The Constitution as it was" immediately after the
Civil War, chanted variations on "The Constitution as it was minus slavery"
during the debates over the Second Freedmen's Bureau Bill.1 87 Saulsbury
stated, "we are a conservative people, and we wish to preserve the
Constitution of our country as it was handed down to us by our fathers. We
wish to preserve the form and system of government which they
established."' 88  "The Constitution was to them sacred .... "189  Senator
Edgar Cowan of Pennsylvania, the most conservative Republican in the
Senate, agreed "it had preserved and protected them; it had given them
prosperity unparalleled for a period of seventy-five years, and they are for
preserving it; and they are not for venturing themselves upon this sea of
experiment and this flood of innovation which is to end nobody knows
where."1 90

The Constitution of 1789 that Democrats sought to preserve more
resembled the Constitution of Andrew Jackson and Martin Van Buren than
the Constitution of Alexander Hamilton and the Virginia Plan. Staying true
to their prewar heritage, Democrats during the debates over the Second
Freedmen's Bureau Bill insisted that the most fundamental constitutional
commitments remained preserving limited national power and fostering
local self-government. Senator Garrett Davis of Kentucky maintained,
"The first [principle] is that our Constitution creates a Government of
limited powers. The second is, that every power not conferred by the
Constitution upon the United States is reserved to the people or the States

184. CONG. GLOBE, 39th Cong., 1st Sess. 628 (1866) (statement of Rep. Marshall).

185. Id.
186. Id. at 649 (statement of Rep. Trimble).
187. FONER, supra note 31, at 31.
188. Id. at 114 (1865) (statement of Sen. Saulsbury); see also id. at 539 (statement of Rep.

Dawson) ("We must see to it that the grand features of our political system, conceived in such
wisdom by the fathers, and the liberties of the American citizen, inherited mainly from our
ancestors, may be preserved in their purity and vigor, without any taint of feebleness or stain upon
their luster."); id. at app. 78 (statement of Rep. Chanler) ("The people of the North love liberty
and cherish all the safeguards our fathers threw around it, as embodied in the Constitution.").

189. Id. at 342 (1866) (statement of Sen. Cowan).
190. Id.
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respectively."1 91 Representative John Dawson of Pennsylvania stated, "[I]t
has ever been maintained by the Democratic party, that the State-rights
doctrines, properly stated, present the true theory of the Government." 192

Representative Michael Kerr of Indiana spoke of the "sacred and
inalienable right" states possessed "to control and govern their own people
in all matters relating to their domestic and local interests."'9 3

Senator Thomas Hendricks of Indiana, who led the Democratic fight in
the Senate against the Second Freedmen's Bureau Bill, was astonished at
the scope of federal power asserted by that measure. Like many Democrats,
Hendricks directed most of his ire at 3-6. He asked:

Upon what principle can you authorize the Government of the
United States to buy lands for the poor people in any State of the
Union? ... I have understood heretofore that it has never been
disputed that the duty to provide for the poor, the insane, the blind,
and all who are dependent upon society, rests upon the States, and
that the power does not belong to the General Government. ... If we

can go so far, I know of no limit to the powers of Congress. 194

191. Id. at 394 (statement of Sen. Davis). See also id. (statement of Sen. McDougall)
(celebrating "[t]hat party which believes that the Federal Government is a concession by the
people of the United States, with powers limited by the concession; that party which believes that
the State governments are clothed with all sovereign power except that which has been given to
the Federal Government").

192. Id. at 539 (statement of Rep. Dawson).
193. Id. at 626 (statement of Rep. Kerr). See also id. at 627 (statement of Rep. Marshall) ("It

is a fundamental principle of American law that the regulation of the local police of all the
domestic affairs of a State belongs to the State itself. . . .").

194. Id. at 317 (statement of Sen. Hendricks). Senator Hendricks did assert that the
congressional power over federal lands provided constitutional foundation for the provision in the
Freedmen's Bureau Bill that "set apart three million acres of the public lands for the benefit of
these people." Id. at 318. What he objected to was "appropriating money to buy lands that the
Government may become the landlord and thousands of people the tenants under it." Id.; see also
id. at 343 (statement of Sen. Wilson) ("[I]t is right to preserve the frame of Government as nearly
as we can which was bequeathed to us by our ancestors."); id. at 370 (statement of Sen. Davis) ("It
is a principle of our system of government, and the Senator from Illinois cannot overturn or shake
it, that every State is bound to provide for its own paupers, whether they be black or white,
whether those paupers have been slaves liberated and emancipated under the laws of the States
before the rebellion, or whether they have been manumitted by the operation of the amendment to
the Constitution."); id. at 371 ("And yet we are told that this limited Government, created by a
Constitution which especially provides that every power not therein delegated to the General
Government is reserved to the people or to the States respectively, may expand and multiply its
powers upon the principle of necessity."); id. at 372 (statement of Sen. Johnson) (denying the
federal government has "the authority to clothe and educate and provide for all citizens of the
United States who may need education and providing for"); id. at 397 (statement of Sen. Willey)
("I believe Congress has no power to vest the President with any such authority as is given to him
in this bill, has no power to purchase lands, has no power to make itself a landlord and to receive
the black men as tenants under it, has no power to purchase land to build schools and asylums.");
id. at 627 (statement of Rep. Marshall) ("I deny at the very outset that this Federal Government
has any authority to become the common almoner of the charities of the people. I deny that there
is any authority in the Federal Constitution to authorize us to put our hands into their pockets and
take therefrom a part of their hard earnings in order to distribute them as charity. I deny that the
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The Second Freedmen's Bureau Bill, in Hendricks's view, violated
constitutional commitments to limited national power, local self-
government, and state equality. Hendricks informed the Senate: "[T]his
was a Government, a confederation of equal States, each State secure, under
the Constitution, in the control of its domestic affairs. Its domestic
institutions were not at all to be controlled by the Federal Government." 195

Democrats who regarded the Constitution as an instrument for limiting
government power championed the federal judiciary as the institution
responsible for implementing the constitutional limits imposed by the
Thirteenth Amendment. They called on newly freed slaves who
experienced constitutional wrongs to litigate rather than seek favorable
legislative constructions of the post-Civil War Constitution. Cowan
declared, "The Supreme Court of the United States is sitting here for that
purpose to-day, and the freedman is just as much entitled to the benefit of
its protection, as I read the laws, as if he were a man of the fairest
complexion and of the brightest Saxon mold." 96  President Andrew
Johnson's veto message similarly urged former slaves to turn to courts
rather than Congress. He maintained, "Undoubtedly the freedman should
be protected, but he should be protected by the civil authorities, especially
by the exercise of all the constitutional powers of the courts of the United
States and of the States." 1 97 The Second Freedmen's Bureau Bill, at best,
Democrats insisted, was pointless, given that federal courts stood ready to
enforce all rights granted by the Thirteenth Amendment. Senator James
Guthrie of Kentucky asked: "What can be more effective than the national
will expressed in the Constitution? What legislation is needed to aid and
assist it?" 198 In his view:

Federal Government was established for any such purpose, or that there is any authority or
warrant in the Constitution for the measures which are proposed in this most extraordinary bill.");
id. at 647 (statement of Rep. Trimble) ("Where is the authority under the Constitution for such a
power to buy and take land, to distribute land to this unfortunate class of people?"); Johnson,
supra note 183, at 292-93 ("The Congress of the United States has never heretofore thought itself
empowered to establish asylums beyond the limits of the District of Columbia, except for the
benefit of our disabled soldiers and sailors. It has never founded schools for any class of our own
people, not even for the orphans of those who have fallen in the defense of the Union, but has left
the care of education to the much more competent and efficient control of the States, of
communities, of private associations, and of individuals. It has never deemed itself authorized to
expend the public money for the rent or purchase of homes for the thousands, not to say millions,
of the white race who are honestly toiling from day to day for their subsistence. A system for the
support of indigent persons in the United States was never contemplated by the authors of the
Constitution; nor can any good reason be advanced why, as a permanent establishment, it should
be founded for one class or color of our people more than another. Pending the war many
refugees and freedmen received support from the Government, but it was never intended that they
should thenceforth be fed, clothed, educated, and sheltered by the United States.").

195. CONG. GLOBE, 39th Cong., 1st Sess. 368 (1866) (statement of Sen. Hendricks).
196. Id. at 342 (statement of Sen. Cowan).
197. Johnson, supra note 183, at 294.
198. CONG. GLOBE, 39th Cong., 1st Sess. 346 (1866) (statement of Sen. Guthrie).
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Every act under an unconstitutional law infringing upon the rights of
individuals, whether white or black, is null and void. Holding this
doctrine, believing it to be the true doctrine, and that none other can
possibly be true, what is the use of our declaring and legislating
those laws void which the Constitution of the United States has made
void; and what kind of respect will the people suppose we pay to the
Constitution when we are making an act in aid of it, to destroy or
repeal that which has already been destroyed and fallen before it?1'9
Democrats expressed confidence that courts would interpret the

Thirteenth Amendment as imposing legal limits upon Congress as well as
upon the states. Jacksonians who had learned the virtues of judicial
supremacy called on the same courts sworn to prevent reenslavement by
law to strike down the Second Freedmen's Bureau Bill as an exercise of
national authority far beyond the limited scope of the Thirteenth
Amendment. Saulsbury stated, "When the passions of the maddened hour
shall die away and reason shall resume its throne, and the clear-headed
jurists of the land shall sit in judgment upon such a question as this, I have
no doubt as to what the decision shall be."200

Members of the party of Jackson were aghast when Republicans
celebrated partisanship. Their constitution of limited government enforced
by nonpartisan justices had no place for party rule. Davis asserted that the
only necessity for the Freedmen's Bureau Bill was "that the fortunes of the
Republican party are imperiled," and that the bill was "one of the bold,
reckless, and unconstitutional system of measures devised by the radical

199. Id.
200. Id. at 113 (1865) (statement of Sen. Saulsbury); see also id. at 335 (1866) (statement of

Sen. Guthrie) ("[S]uch an act would be held void by any judicial tribunal imbued with the
principles of the Constitution and understanding its provisions.").

Democrats also objected to the provision in the Freedmen's Bureau Bill giving military
officers the power to determine when freedmen were victims of unconstitutional discrimination.
Senator Garrett Davis of Kentucky stated:

[T]he whole jurisdiction with which this bill attempts to invest the bureau is in direct
conflict with the Constitution; it is unconstitutional; it invests the bureau with judicial
powers when the Constitution itself partitions the powers of the Government and
assigns the judicial power to another branch exclusively, to the courts established by
the Constitution and such inferior courts as Congress may from time to time
establish. My position is that no Department, no magistracy under our Government
can exercise judicial functions and powers unless it be a part of the judicial branch of
the Government ....

Id. at 347-48 (statement of Sen. Davis); see also id. at 417 ("The idea of Congress of the United
States organizing a court of the Freedmen's Bureau and authorizing the President to assign Army
officers as judges of the court! Do you call that a court? I offered an amendment providing that
from that court, miserable, farcical, and grotesque as it would be, there should be allowed a writ of
error or appeal from its decisions to the district or circuit court of the United States and then to the
Supreme Court."); id. at 393 (statement of Sen. McDougall) ("I know the chairman of the
Committee on the Judiciary to be a good and astute constitutional lawyer.... I know, too, that
when he undertakes to legislate the property of a citizen into the possession of a stranger, he goes
without the authority of the Constitution .... ").

2016] 1395



Texas Law Review

party to enable it to hold on to power and office." 201 "I am not
disappointed," Representative Lovell Rousseau stated, "except when I come
into this Hall and hear the venerable gentleman from Pennsylvania
[Mr. Stevens] tell us that the organic law of the Union must be amended to
keep the Republican party in power." 202

Conclusion

The Second Freedmen's Bureau Bill provides an attractive history for
progressives who believe government has an obligation to ensure all
citizens have the capacities necessary to exercise the rights of full and equal
citizens of a democratic republic.2 03 If the First Congress is considered the
best authority on the meaning of the Constitution of 1787, then the Thirty-
Ninth Congress-a majority of whose members were also members of the
Thirty-Eighth Congress that approved the Thirteenth Amendment-is the
best authority on the meaning of the Constitution of 1865.204 That
Constitution, Republicans agreed in early 1866, vested Congress with the
constitutional responsibility for defining the rights of free and equal citizens
and the constitutional obligation to provide former slaves with the resources
they needed to make the transition from slavery to freedom. The
proponents of the Second Freedmen's Bureau Bill regarded welfare as
integral to constitutional civil rights policy, and not as an entirely
independent branch of law. Persons without homesteads and education,
Charles Sumner, Lyman Trumbull, and their political allies maintained,
would be unable to develop the capacities necessary to exercise the rights of
full and equal citizens of a democratic republic.

Proponents of constitutional welfare obligations might nevertheless
consider a softer originalism that emphasizes continuity with important
strands of American constitutionalism over a harder originalism that insists
that the framers of constitutional provisions mandated precise answers to
any constitutional question that might trouble Americans at any time and in

201. Id. at 371, 402 (1866) (statement of Sen. Davis); see also id. at 415-19 (articulating
reasons supporting his belief that the Second Freedmen's Bureau Bill was unconstitutional); id. at
113 (1865) (statement of Sen. Saulsbury) (describing the Second Freedmen's Bureau Bill as
"amending the fundamental law of the land ... rapidly . .. inconsiderate[ly] and hast[ily]").

202. Id. at app. 72 (1866) (statement of Rep. Rousseau).
203. See MARTHA C. NUSSBAUM, CREATING CAPABILITIES: THE HUMAN DEVELOPMENT

APPROACH 64-65 (2011) (suggesting that just governments must actively and affirmatively
support people's capabilities).

204. See Myers v. United States, 272 U.S. 52, 136 (1926) (relying on the interpretation of the
First Congress when determining the extent of presidential powers); Jones v. Alfred H. Mayer
Co., 392 U.S. 409, 439-40 (1968) (attributing great significance in the interpretation of the
Thirteenth Amendment to the views of Lyman Trumbull and other congressional Republican
leadership as expressed in 1866).
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any place. 205 Constitutional commitments in the wake of the Civil War
were volatile.206 Whether congressional Republicans in early 1866 shared
the same constitutional understandings as the Republicans (and Democrats)
who drafted and ratified the Thirteenth Amendment is unclear. Americans
during the late nineteenth century experienced a transition from a
constitutional order in which constitutional authority was vested in the
dominant political party to a constitutional order in which constitutional
authority was vested in the federal judiciary.207 Whether constitutional
provisions designed in one constitutional order to be implemented by
Congress can be translated into rights provisions designed in a different
constitutional order to be implemented by courts is a complex issue.
Progressives seeking to do some justice to history should be satisfied with
highlighting the important strands of Republican constitutionalism that
support constitutional obligations to provide persons with the resources
necessary to develop and maintain the capacities required for active
democratic citizenship and sharply criticizing the disturbing tendency of the
Roberts Court to repeat postbellum Democratic slogans when analyzing the
meaning of the post-Civil War Constitution.

The Second Freedmen's Bureau Bill's Constitution mandates federal
responsibilities to provide goods and services to destitute and dependent
citizens. Republicans, when defending 3-6 of that measure, insisted that
Congress had a constitutional obligation to feed, clothe, shelter, and educate
former slaves and other Americans who lacked the capacities necessary to
be independent citizens. Section Two of the Thirteenth Amendment gave
Congress the ability to choose the best means for alleviating destitution and
dependency, but the proponents of the Second Freedmen's Bureau Bill
insisted that the responsibility for alleviating destitution and dependency
was not a matter of legislative discretion. Lyman Trumbull spoke for the
Republicans who championed the Thirteenth Amendment when he declared
that "the obligation to take care of them is a constitutional obligation
imposed upon us as a Government." 208 Racist Democrats were the only
members of the Thirty-Ninth Congress who anticipated Chief Justice
William Rehnquist's claim in Deshaney v. Winnebago Cty. Dept. of Social
Services209 that the Constitution did not guarantee "certain minimal levels
of safety and security" for anyone.210

205. See Cass R. Sunstein, Five Theses on Originalism, 19 HARV. J.L. & PUB. POL'Y 311,
312-13 (1996) (contrasting "hard" and "soft" versions of originalism).

206. See FONER, supra note 31, at 602-03 (remarking that a new constitutional framework
was created immediately following the war that would at times be flagrantly violated and at times
be the basis for strong federal intervention).

207. Graber, supra note 169, at 4-5.
208. CONG. GLOBE, 39th Cong., 1st Sess. 323 (1866) (statement of Sen. Trumbull).
209. 489 U.S. 189 (1989).
210. Id. at 195.
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The proponents of the Second Freedmen's Bureau Bill conceptualized
the constitutional obligation to feed, clothe, shelter, and educate dependent
citizens as among the powers of the national legislature rather than as an
individual right. The constitutional ban on slavery, the leaders of the
Thirty-Ninth Congress maintained, was primarily designed to empower
Congress. Republicans, when debating the Second Freedmen's Bureau
Bill, spoke of the Thirteenth Amendment as requiring Congress to enact a
legislative program delineating the rights of full and equal citizens and
providing former slaves and other dependent Americans with the goods and
services they needed to transition to full and equal citizens. A Thirteenth
Amendment bereft of such congressional measures, in their view, would do
little to dismantle the dependencies and inequalities that marked the
antebellum slave system. On the rare occasion Republicans spoke of
judicial power, they maintained that the federal court system would
contribute to the effort to root out the badges and incidents of slavery by
implementing congressional declarations on the rights of full and equal
citizenship. No Republican during the debate on the Second Freedmen's
Bureau Bill or, for that matter, on the Fourteenth Amendment, maintained
that the federal judiciary had the authority (or lacked the authority) to
interpret independently the rights of full and equal citizens of a democratic
republic or the capacities necessary to exercise those rights.211

So understood, the Second Freedmen's Bureau Bill's Constitution
inverts the institutional relationships mandated by contemporary
constitutional law. Republicans in 1866 regarded Congress and the
Republican Party as responsible for identifying and realizing the promise of
the Thirteenth Amendment. They expected the national legislature to
determine the rights of full and equal citizens, which included, as a matter
of constitutional civil rights policy, the goods and services dependent and
destitute citizens needed to develop the capacities necessary to exercise
their rights as full and equal citizens. The role of the judiciary was to
implement congressional civil rights policy. In contemporary constitutional
law, the federal judiciary defines the rights of full and equal citizens.
Congress is limited to remedying, identifying, and preventing violations of
the judicially defined rights of full and equal citizens.2 12 Questions about
the goods and services persons need to develop the capacities necessary for

211. For Republican commentary on the federal judiciary during the debates over the
Fourteenth Amendment, see generally Mark A. Graber, Constructing Constitutional Politics:
Thaddeus Stevens, John Bingham, and the Forgotten Fourteenth Amendment (2014),
http://papers.ssm.com/sol3/papers.cftn?abstractid=2483355 [https://perma.cc/85V9-D36Y].

212. See United States v. Morrison, 529 U.S. 598, 619 (2000) (stating that congressional
power under Section Five of the Fourteenth Amendment is not unlimited); City of Boerne v.
Flores, 521 U.S. 507, 519 (1997) (declaring that Congress lacks constitutional authority "to
determine what constitutes a constitutional violation").
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full and equal citizens are matters for welfare policy, not constitutional civil
rights law.2 1 3

That Republicans placed Congress at the center of their constitutional
vision helps explain the broad language employed by the post-Civil War
Amendments. The proponents of the Second Freedmen's Bureau Bill
regarded the Constitution as an instrument for enabling the national
government to pursue the general welfare.214 The commitment to the public
welfare required government to be sufficiently nimble when reacting to
changing times and circumstances. As John Marshall declared in
McCulloch v. Maryland15 with respect to the Constitution of 1789, "Its
nature ... requires, that only its great outlines should be marked, its
important objects designated, and the minor ingredients which compose
those objects be deduced from the nature of the objects themselves." 216 "To
have prescribed the means by which government should, in all future time,
execute its powers," Marshall declared a few pages later, "would have been
to change, entirely, the character of the instrument, and give it the
properties of a legal code. It would have been an unwise attempt to
provide, by immutable rules, for exigencies which, if foreseen at all, must
have been seen dimly, and which can be best provided for as they occur." 217

Republicans derived the language of Section Two of the Thirteenth
Amendment from McCulloch.2 18 More generally, Republicans in 1865 and
1866 drafted constitutional language more similar to the general provisions
in Article I, Section Eight that empowered the national government than the
specific provisions in Article I, Sections Nine and Ten that limited federal
and state power because they wished to vest Congress with the discretion to
choose the program that best enabled persons of color to become and
remain free and equal citizens, and did not believe the federal judiciary,
armed with hard, inflexible rights provisions, to be the appropriate
institution for leading the charge for racial justice and political equality. 219

Whether the Second Freedmen's Bureau Bill's Constitution of early
1866 was the Constitution of 1865 is a fair question. Republican
interpretations of the post-Civil War Amendments changed with every

213. See Dandridge v. Williams, 397 U.S. 471, 486 (1970) (recognizing the "principle that the
Fourteenth Amendment gives the federal courts no power to impose upon the States their views of
what constitutes wise economic or social policy").

214. See supra notes 118-19 and accompanying text.
215. 17 U.S. 316 (1819).
216. Id. at 407.
217. Id. at 415.
218. CONG. GLOBE, 39th Cong., 1st Sess. 1118 (1866) (statement of Rep. Wilson); Akhil

Reed Amar, Intratextualism, 112 HARV. L. REV. 747, 825 (1999).
219. See Jack M. Balkin, The Reconstruction Power, 85 N.Y.U. L. REV. 1801, 1808-09

(2010) (suggesting the enforcement clauses of the Thirteenth, Fourteenth, and Fifteenth
Amendments granted Congress the power to "establish national standards to protect basic rights
and liberties").
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election and election return. Section Two of the Thirteenth Amendment
was not discussed at length during the ratification process and Republicans
during that limited debate reached no consensus.220 During the debates over
the Second Freedmen's Bureau Bill, the Civil Rights Act of 1866 and the
Fourteenth Amendment, Republicans interpreted the enforcement
provisions broadly. Republicans in Congress tended to champion more
narrow understandings of congressional power after the election of 1867,
although the precise scope of the enforcement power varied at different
times and among different Republicans.2 21  How Republicans in state
legislatures interpreted Section Two of the Thirteenth Amendment and
Section Five of the Fourteenth Amendment is unclear. The literature on the
ratification of the Fourteenth Amendment suggests that different
Republicans in the same state legislatures had different understandings of
the meaning of that text and that the dominant understanding varied from
state to state.222 In short, Section Two does not appear to have ever had a
clear or stable original public meaning during the drafting, ratification, or in
the immediate implementation period.

Restoring the original meaning of Section Two is also complicated by
a fundamental change in how the Constitution works. Republicans drafted
language that they believed empowered Congress to enact a legislative
program. That language, for almost a century, has been interpreted as
providing judicially enforced limits on a legislature. Inevitably, something
is lost in translation. Republicans, when passing the Second Freedmen's
Bureau Bill, made judgments about what goods and services the national
legislature was constitutionally obligated to provide to different
populations. Courts lack the legislative capacity to be flexible in light of
different places and circumstances. As responsibility for implementing the
constitutional commitment to giving persons the rights and capacities
necessary for full and equal citizenship shifted from Congress to the courts,
legal norms replaced discretionary powers. Courts looked to the
antidiscrimination provisions of the Civil Rights Act of 1866 as the model
for what the Civil War Constitution protected because those provisions
could easily be translated into hard, inflexible legal rules. The welfare
provisions of the Second Freedmen's Bureau Bill fell by the wayside partly
because judges and justices felt they lacked the capacity to translate those

220. See MICHAEL VORENBERG, FINAL FREEDOM: THE CIVIL WAR, THE ABOLITION OF

SLAVERY, AND THE THIRTEENTH AMENDMENT 114 (2001) (noting the limited debate over the
enforcement clause in the Senate and the "meager consideration" in the House).

221. See Michael Les Benedict, The Rout of Radicalism: Republicans and the Elections of
1867, 18 CIV. WAR HIST. 334, 335 (1972) (identifying the different views concerning
Reconstruction measures among radical and conservative Republicans).

222. See generally JOSEPH B. JAMES, THE RATIFICATION OF THE FOURTEENTH AMENDMENT

(1984) (offering a detailed historical account of the ratification process of the Fourteenth
Amendment).
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constitutional obligations into judicially enforceable rules. "In such a
complex arena" as public school financing, Justice Lewis Powell wrote in
San Antonio Independent School District v. Rodriguez,223 "the Court does
well not to impose too rigorous a standard of scrutiny.. . 2."224

The technical problems with treating the Second Freedmen's Bureau
Bill's Constitution as the Constitution of 1865-1866 pale beside the
historical impossibility of regarding the Constitution of the Roberts Court
and allied federal judges as anything more than the Constitution of
postbellum Democrats shorn of any commitment to white supremacy. To a
remarkable degree, all the basic principles of the Roberts Court and
conservative constitutional jurisprudence were anticipated by Andrew
Johnson, Thomas Hendricks, Willard Saulsbury, and other Democrats who
bitterly fought against the Second Freedmen's Bureau Bill. Postbellum
Democrats defended a constitutional commitment to limiting the power of
the national government. Chief Justice John Roberts in NFIB v. Sebelius225

defended the view that "[i]n our federal system, the National Government
possesses only limited powers; the States and the people retain the
remainder." 226 Postbellum Democrats declared that officials are under no
constitutional obligation to feed, clothe, shelter, or educate anyone. Judge
Richard Posner declared that our "Constitution is a charter of negative
rather than positive liberties.... The men who wrote the Bill of Rights
were not concerned that government might do too little for the people but
that it might do too much to them." 227 Postbellum Democrats asserted that
permitting the Freedmen's Bureau to exercise authority in some states but
not others violated the constitutional commitment to equal state
sovereignty. Roberts, in Shelby County v. Holder,228 asserted that the
preclearance requirements of the Voting Rights Act, which applied to some
jurisdictions but not others, were a "dramatic departure from the principle
that all States enjoy equal sovereignty." 229  Postbellum Democrats
maintained that Congress, under the Thirteenth Amendment, could only
prohibit practices that federal courts, without the aid of legislation, would
declare unconstitutional. Justice Antonin Scalia's dissent in Tennessee v.
Lane23 0 maintained, "Nothing in 5 allows Congress to go beyond the
provisions of the Fourteenth Amendment to proscribe, prevent, or 'remedy'
conduct that does not itself violate any provision of the Fourteenth
Amendment. So-called 'prophylactic legislation' is reinforcement rather

223. 411 U.S. 1 (1973).
224. Id. at 41.
225. Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012).
226. Id. at 2577.
227. Jackson v. City of Joliet, 715 F.2d 1200, 1203 (7th Cir. 1983).
228. 133 S. Ct. 2612 (2013).
229. Id. at 2618.
230. 541 U.S. 509 (2004).
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than enforcement."23 1  Postbellum Democrats insisted that legislation
favoring persons of color violated constitutional commitments to equality.
Roberts, in Parents Involved in Community Schools v. Seattle School Dist.
No. 1,232 insisted, "The way to stop discrimination on the basis of race is to
stop discriminating on the basis of race."233

The best approach for progressives, after chiding strong originalists for
arguments that lack any plausible historical foundation in the post-Civil
War Constitution, is to move to a softer originalism that does not require
constitutional commentators to engage in selective history in order to make
their constitutional vision the official law of the land. Almost immediately
after the Thirteenth Amendment was ratified, the persons responsible for
drafting the constitutional ban on slavery interpreted Section Two as
mandating that Congress adopt a legislative program that would enable
former slaves to transition into full and equal citizens of a constitutional
democracy. The persons who drafted Section Two within months after the
Thirteenth Amendment was ratified also interpreted that provision as
authorizing them to provide resources to other Americans of any race, who,
because of destitution, risked reverting to a slave-like dependency. If we
find this version of the Second Freedmen's Bureau Bill's Constitution
attractive, that measure's very close proximity to both the Thirteenth and
Fourteenth Amendments ought to provide sufficient foundations to make
that vision the contemporary constitutional law of the land.

231. Id. at 559 (Scalia, J., dissenting).
232. 551 U.S. 701 (2007).
233. Id. at 748.



The Unbearable Lightness of Tea Leaves:
Constitutional Political Economy in Court

Frank I. Michelman*

I. A "Constitutional" Project

Anchoring this number of the Texas Law Review is the latest iteration
by Professors Joseph Fishkin and William Forbath of their project on "The
Anti-Oligarchy Constitution." Followers recently heard Professor Forbath
describe the project as one more concerned with "growing tea" than
"reading tea leaves."2 Rather than trimming and shaping their work to the
anticipated pleasure of the Supreme Court, Professor Forbath thus
conveyed, the "anti-oligarchy constitution" project aims to turn scholarly
attention to the ways and means by which the Constitution figures-not
mechanically, but inspirationally and normatively-in processes of public-
will formation that ultimately drive our politics and the resulting policies in
one or another direction, the Supreme Court notwithstanding.

Progressive-minded scholars as they are, "growing tea" for Fishkin
and Forbath means, in the first place, raising up once again from the old sod
of American creedal talk the watchword of republicanism-by that term
evoking, to be sure, ideas about forms of government but also, of coordinate
importance, ideas about forms of social life. Fishkin and Forbath seek a
return to a once-held place of high sway in our politics of the call for public
policies aimed at an overall social condition of rough equalities-or at least
controls on inequalities-of openings to the pursuit of happiness, public and
private. 3 But the project is not simply a reignition in American politics of

* Robert Walmsley University Professor, Emeritus, Harvard University.
1. JOSEPH FISHKIN & WILLIAM E. FORBATH, THE ANTI-OLIGARCHY CONSTITUTION

(forthcoming 2017) (on file with the Texas Law Review). For an earlier published emanation, see
Joseph Fishkin & William E. Forbath, The Anti-Oligarchy Constitution, 94 B.U. L. REV. 669
(2014).

2. He did so in remarks at the Texas Law Review Symposium on the Constitution & Economic
Inequality for which this Essay was initially prepared. Professor Forbath gave credit for the
metaphor to unpublished remarks of Jedediah Purdy. William E. Forbath, Lloyd M. Bentsen
Chair in Law, Univ. of Tex. Sch. of Law, Texas Law Review Symposium: The Constitution &
Economic Inequality (Jan. 29-30, 2016).

3. "Republican" thematics are strewn through Fishkin and Forbath's work. See FISHKIN &
FORBATH, supra note 1 (manuscript at 1) (speaking of things we need to do in order to retain a
grip on "our constitutional democracy-our 'republican form of government"'); id. (manuscript at
2) (positing a strong, massive middle class as the foundation for "republican government and ...
fair equality of opportunity"); id. (manuscript at 14) (referring to a "founding republican impulse:
to dismantle the aristocratic elements of the colonial social order and to broaden the distribution of
wealth, power and opportunity, along republican lines"); see also Jack M. Balkin, Republicanism
and the Constitution of Opportunity, 94 TEXAS L. REV. 1427, 1429-30 (proposing the Republican
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an old-time passion for republican-compatible distributions of wealth, rank,
opportunity, and power. It concerns, more specifically, a certain, special,
"constitutional" channel for consolidations of public opinion and public
will. The business at hand is nothing less than a restoration of the
republican ideal to constitutional status and force, as a mandatory guiding
norm for the conduct of American government.

We need not here specify in detail the prescriptive content of that
norm, to which, in what follows, I will refer simply as "the R-norm." What
we do have to be clear about is this: When our friends claim
"constitutional" status for the R-norm, they are not just proclaiming it to be
really, really important or really, really true-blue American. 4 They are out
for something more: a recognition of an inscription of the R-norm in that
special body of normative material we know and love as the Constitution.
They want recognition of the R-norm as a norm of American constitutional
law.5

That ambition-or so I will suggest-more or less unavoidably puts
tea leaf reading back on the table. It does so by force of a stubborn, social
fact that our authors do not like but nevertheless feel compelled to face up
to. By common name, it is the social fact of judicial supremacy in the
United States.6 In social substance, it is the fact that these days in America
it feels borderline impossible to speak of constitutional law without putting
the Supreme Court in charge.

II. "Structural" Constitutional Norms and the New Deal Settlement

The norm our authors seek to put back into play in American
constitutional law-the R-norm-is one of a type they classify as
"structural" (as in "the structure of our economic life" 7 and "a structural
condition for fair equality of opportunity"). We con law profs typically
use "structure" to mean the part of our field that deals with the organization

Guarantee Clause of Article IV, Section Four of the United States Constitution as a textual hook
for the constitutional claims advanced by Fishkin and Forbath).

4. See FISHKIN & FORBATH, supra note 1 (manuscript at 12) (rejecting for themselves a use of
"constitutional" as a merely "rhetorical" device or "a way of putting an emphatic exclamation
point on the importance of one's argument").

5. See id. (manuscript at 2) (favorably recalling an age of "constitutional thinking" in which
"arguments based on constitutional text and history ... as well as arguments in a straightforwardly
structural mode" gave the R-norm its place "within the Constitution itself').

6. See id. (manuscript at 66) (tracing to mid-twentieth-century struggles over desegregation
the emergence of "the supremacy of the Supreme Court... on questions of constitutional
interpretation"); Robert Lowry Clinton, Judicial Supremacy and the Constitution, NAT'L REV.,
(May 3, 2010, 4:00 AM), http://www.nationalreview.com/node/229664/ [https://perma.cc/ADW2-
ELCZ] (defining "judicial supremacy" as "the doctrine that the Court is the exclusive, ultimate
authority on all constitutional issues" and observing that both Court and country have embraced
that idea over "the past half-century").

7. FISHKIN & FORBATH, supra note 1 (manuscript at 1).
8. Id. (manuscript at 2).
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of government and allocations of authority among the components:
federalism and separation of powers. Fishkin and Forbath mean the term
differently. Primarily, the reference is to social structure-to basic facts
about distributions, among segments of the population, of wealth, power,
status, and opportunity.9 What American constitutional discourse long had
but has now mainly lost, say Fishkin and Forbath, is responsiveness to
perceptions of how a republican constitutional order depends on an
underlying political-economic order-of how, for example, excessive
concentration "at the top" of wealth and the powers it brings can lead to
destruction of the "broad, open, and secure middle class [that] is itself a
political and economic bulwark against oligarchy."10 A once-prevalent
understanding that "the guarantees of [our] Constitution are intertwined
with the structure of our economic life" today, they write, with limited
exceptions, "lies dormant.""

A constitutional R-norm, thus classed as "structural" by Fishkin and
Forbath, would still plainly fall within the part of constitutional law we call
"substantive," dictating objectives and effects to be sought or avoided by
government action from whatever branch or level. What sets the R-norm,
as structural, apart from the rest of what we are accustomed these days to
class as substantive constitutional law is that the norm is ultimately
concerned not with particularized claims from discrete individuals or
groups to preferred or advantageous treatment, but rather with broad-
gauged patterns of distribution-of access, opportunity, and so on-
affecting society as a whole. What our authors want us to see is that
"structural" concerns thus understood have been, at least until fairly
recently, a fully accepted and lively part of American constitutional-legal
contention and, in their view, rightly so because, as they say, any
prescriptive constitutional order must, after all, rest upon and presuppose a
political-economic order.' 2

A somewhat jarring question now comes. If Fishkin and Forbath are
right, must not Justice Holmes have been wrong in Lochner? 3 No problem,

9. See id. (manuscript at 1-2) (distinguishing their use of "structural" from one referring to
"institutional relationships within the political sphere"). Fishkin and Forbath may also,
secondarily, have in view a "structural" mode of constitutional interpretation, meaning either a
method of looking beyond the Constitution's clauses when taken one by one, to see how meanings
emerge from the arrangement of clauses within the writing as a whole and from resemblances and
echoes among the clauses, or a method of looking beneath the visible text to premises believed to
lie behind it. See id. (manuscript at 2, 66) (discussing a "structural mode" of constitutional
argument). For leading examples of the use of such methods, see CHARLES L. BLACK, JR.,
STRUCTURE AND RELATIONSHIP IN CONSTITUTIONAL LAW 7-16 (1969); Akhil Reed Amar,
Intertextualism, 112 HARV. L. REv. 747, 748 (1999); Balkin, supra note 3, at 1427-28.

10. FISHKIN & FORBATH, supra note 1 (manuscript at 2).
11. Id. (manuscript at 1).
12. Id. (manuscript at 2-3).
13. See Lochner v. New York, 198 U.S. 45, 75-76 (1905) (Holmes, J., dissenting).
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of course, for our authors if Herbert Spencer's Social Statics is not in the
Constitution. The problem comes with the breadth of the premise from
which Holmes apparently drew that conclusion. "[A] constitution," Holmes
famously declared, "is not intended to embody a particular economic
theory, whether of paternalism and the organic relation of the citizen to the
State or of laissez faire." 5 Fishkin and Forbath say, to the contrary, not
only that our Constitution was very much so intended from the start, and
continued to be widely so understood and deployed through the Gilded Age
and the Populist and Progressive Eras and right on into the early New
Deal,1 6 but furthermore that it has been quite aptly and rightly thus
understood. 17

Well, okay, there is Holmes's view, but Holmes could be wrong and so
what if our authors take an opposite stance? The so what is that the
Holmesian wisdom, expelling laissez-faire dogmatics from American
constitutional law along with political-economic dogmatics altogether,
came eventually to gain a devoted following from the American legal
mainstream left. We call it the New Deal Settlement: a choice to have the
Court "step aside" from the field of political economy and let "other
constitutional actors" take over completely.18  Some of us may feel-as
Fishkin and Forbath plainly do feel-that a Lochner-minded contingent is
chiseling on that settlement now.1 9 But they seem to be telling us
something more: not just that the settlement is crumbling and so we are
excused, but that the settlement, since its inception, has been wrong in
principle and unsustainable in law, owing to the point already covered-
that the idea of a constitutional-prescriptive order floating free of a
political-economic order is a theoretical confusion and a sociological
impossibility.20

Are we ready, then, to treat as a regrettable but now easily correctable
mistake the Holmesian expulsion of "economic theories" from
constitutional law? The hardheaded pragmatist Holmes would not himself

14. See id. at 75 ("The [Constitution] does not enact Mr. Herbert Spencer's Social Statics.").
15. Id.
16. See FISHKIN & FORBATH, supra note 1 (manuscript at 54-55, 58-59) (noting how, across

this period of time, major issues of American political-economic structure were routinely framed
and debated in constitutional terms).

17. See id. (manuscript at 3) (calling the constitutional-neutrality view "a profoundly
important ... narrowing of our collective sense of what a constitutional argument is").

18. Id. (manuscript at 9, 65).
19. See id. (manuscript at 4) ("Today, the contemporary libertarians who are the lineal

descendants of. . . Lochnerism . .. make an array of constitutional claims that are recognizable as
constitutional political economy."); id. (manuscript at 77) ("We currently live in a constitutional
world in which the judiciary sometimes-increasingly often-recognizes claims that sound in
libertarian constitutional political economy. But only rarely and obliquely does the judiciary take
any account of the constitution of opportunity tradition.").

20. See supra notes 11-12 and accompanying text.
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likely have missed the point of the embeddedness of polity in economy, nor
would the historical-minded Holmes have been oblivious of the long-
standing American practice of structural claiming in the Constitution's
name. It would, most plausibly, have been in full awareness of those
factors, and not out of blindness to them, that Holmes felt nevertheless
impelled to insist that a "constitution" is not "intended" to dictate an
economic theory.

There would be nothing against sheer logic in saying so. True as it
may be that underlying facts of political-economic structure constrain and
limit what can feasibly be given effect as higher, binding constitutional law,
it does not follow in logic that political-economic structure therefore must
itself be a topic or province of constitutional law. The case might rather be
that for some factors that constitutional law has reason to want to control, it
either lacks the capacity to control or should not, in all prudence, make
attempts to control, or perhaps cannot rightly try to control consistent with
pretensions to democracy. Such views would not exactly be foreign to the
Holmes we know.21

Well, yes, you might reply, but the wisdom there is all premised on a
supposition that Fishkin and Forbath do not accept: the premise, that is, that
by "constitutional law" we mean, and mean only, a body of higher, binding
law under more or less exclusive administration by a court, whose readings
and applications must stand regardless of contrary opinion held elsewhere
in government and society. It is true that Fishkin and Forbath join heartily
in the anticourt-centric conversation that circulates these days around our
professoriate, insisting that the Constitution can be law, and is law, and yet
is not primarily or exclusively the business of courts of law to construe and
apply.22 Nor do they contradict that stance by their aim-to be examined
soon below-of engaging courts in the work of effectuation of the structural
R-norm in American constitutional law.23 What we also shall find are signs

21. See Gitlow v. New York, 268 U.S. 652, 673 (1925) (Holmes, J., dissenting) ("If in the
long run, .. . beliefs expressed in [a] proletarian dictatorship are destined to be accepted by the
dominant forces of the community, the only meaning of free speech is that they should be given
their chance and have their way.").

22. See, e.g., FISHKIN & FORBATH, supra note 1 (manuscript at 10-11) (decrying the ideas
that "the Court, and only the Court, .. . has authority to enforce the Constitution," and that "the
only real constitutional claims are ones enforceable ... in courts"); LARRY D. KRAMER, THE
PEOPLE THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW 30 (2004)
(recalling and extolling American ideas of "a constitutional system that [is] self-consciously legal"
but also is popularly administered); MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM
THE COURTS 193-94 (1999) (making the case for doing what the title says and showing the
feasible institutional means); Frank I. Michelman, Socioeconomic Rights in Constitutional Law:
Explaining America Away, 6 INT'L J. CONST. L. 663, 666-67 (2008) (declining to equate
constitutional law with prophecies of what the courts will do in fact).

23. See FISHKIN & FORBATH, supra note 1 (manuscript at 12) (admitting an address to courts
"from within current conventions of constitutional discourse" as one (if a "narrow[]") aim of their
project).
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of our authors trimming their rhetorical sails out of caution against the
wrong kinds of judicial involvement. Those signs will prove hard to
explain, except in terms of an instrumental calculus of probabilities of
response by the judicial powers-that-be to arguments framed one way or
another-those "tea leaves" after all demanding attention and having their
say.

III. The Uses of the Court

A. The Bearing of Political Economy on Constitutional Adjudications

Our authors grant-indeed they insist on-the leading role of
democratic politics in resolving, for the ever-changing here and now, the
means of implementation by public laws and policies of a republican
political economy.24 In that, they are at one with Holmes. Where they
seem, though, to part company from him is in their refusal to bar or to
excuse courts from the struggle altogether. They take note of the limited
capacities in these matters of adjudicative discourses, powers, and
remedies.25  But these concessions are qualified, not total. To say that
capacities are limited is not to say they are absent or negligible. While our
authors plainly side with the calls of others for a resuscitation in American
life of constitutional-legal contention outside the courts, 26 they do also
maintain that acceptance of the R-norm as a part of the constitutional-legal
corpus that our courts are responsible to administer could help materially to
advance the cause. It still does matter, they say, "what kind of
constitutional political economy [the] courts will recognize." 27

They point to three ways in which it does. First, acceptance of a
constitutional R-norm would have an important steering effect on judicial
interpretations of statutes, particularly statutes by which Congress or a state
legislature appears to be responding to the call of the norm.28 We might
think here, for example, of King v. Burwell,29 the Supreme Court's second
big ACA case. Faced there with a choice between opposing defensible
constructions of statutory language, one but not the other of which would
have denied health care benefits to certain needy individuals and families

24. See id. (manuscript at 32) ("[W]e cannot imagine the courts doing the primary work of
choosing among [economic policies] and enforcing the results. And neither could the [historical
actors] whose arguments we are about to explore.").

25. See id. (manuscript at 90) ("[M]ost of the work cannot be done, in the first instance, by
courts.").

26. See supra note 22 and accompanying text.

27. FISHKIN & FORBATH, supra note 1 (manuscript at 77).
28. See id. (manuscript at 76) (noting the "supporting role" of the judiciary through "its

interpretations of statutes in which Congress attempts to build and maintain the democracy of
opportunity").

29. 135 S. Ct. 2480 (2015).
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no less deserving than others to whom benefits would flow, the Court chose
the reading that avoids such a result.30 The Court's opinion did not mention
constitutional pressure as a part of its reasoning, but the point here is that it
might very well have done just that, if the R-norm had been a recognized
part of our constitutional law. 31

Second, acceptance of the R-norm as a part of our constitutional law
would open a way to judicial invalidation of some legislation that currently
passes muster in Bill of Rights review. Fishkin and Forbath point to
Jacksonian accusations of constitutional defect in sundry laws deemed
hostile to republican political economy, including laws on tariffs, subsidies,
exemptions, monopolies, and other corporate privileges.32 For a current
example, we can think of "right to work" laws or other kinds of statutory
union busting.33

Third, granting that provision of positive governmental supports for
the R-norm is "not, in the first instance, [a project] for the judiciary,"34 a
judicially recognized constitutional R-norm could often work to save
supportive legislation that judges otherwise might find constitutionally
defective, whether for insufficiently justified infringement on some other
constitutional protection or for lack of constitutionally granted power.35 For
obvious current examples we can think about Citizens United, 36 NFIB v.
Sebelius, 37 and United States v. Morrison38-or the Fifth Circuit's recent
deduction, in Whole Woman's Health,39 that state laws imposing severe

30. Id. at 2496.
31. See Frank I. Michelman, The Ghost of the Declaration Present: The Legal Force of the

Declaration of Independence Regarding Acts of Congress, 89 S. CAL. L. REV. (forthcoming 2016)
(manuscript at 103-05) (on file with author) (presenting and discussing this possibility).

32. FISHKIN & FORBATH, supra note 1 (manuscript at 25).
33. See id. (manuscript at 78) (labeling state "right to work" legislation as a product of "the

old libertarian-conservative constitutional political-economic outlook on unions").
34. Id. (manuscript at 76).
35. See id. (manuscript at 4) (remarking on the consequences of recognition that

"constitutional precepts are at stake on both sides" of a case under adjudication, "not only on the
side asserting constitutional constraints").

36. Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 318-19 (2010) (holding as
violative of the First Amendment certain statutory restrictions on corporate spending in elections);
FISHKIN & FORBATH, supra note 1 (manuscript at 84-85) (criticizing the Supreme Court's
campaign-finance cases for failure to give due weight to "the distinctive constitutional principles
on the other side of these cases").

37. Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012) (holding constitutional the
Affordable Care Act as an exercise of Congress's taxing power); see FISHKIN & FORBATH, supra
note 1 (manuscript at 86-87) (criticizing the controlling and dissenting opinions in Sebelius for
failure to see the "constitutional imperative" or "constitutional warrant" for legislation designed to
extend access to health care to financially stressed Americans).

38. 529 U.S. 598, 601-02 (2000) (holding unconstitutional parts of the Violence Against
Women Act of 1994 because they exceed congressional powers granted by either the Commerce
Clause or the Enforcement Clause of the Fourteenth Amendment).

39. Whole Women's Health v. Cole, 790 F.3d 563 (5th Cir. 2015).
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additional expense on access to abortion services cannot, for that reason, be
found to impose a constitutionally undue burden on liberty, because those
laws are not what make some women too poor to fund the additional
expense. 40

So there we have at least three kinds of possible adjudicative
applications of an American constitutional R-norm, "structural" though that
norm may be. We can call them by the names, respectively, of
"interpretation," "invalidation," and "justification" of statutes. All of these
uses of the norm-if "constitutional" at all in the sense our authors intend-
must depend on some sort of attribution of it to the body of scripted law we
call the Constitution. It might be that none of them requires location of the
norm in any particular constitutional clause, or even in any combination or
relationship of clauses.41 Perhaps they all could rest, in the end, on a
historically informed sense of background presuppositions of American
government to which the Constitution presumably is devoted.42 What
Fishkin and Forbath, at any rate, insist on is recognition of the R-norm as
fully a part of American constitutional law.

IV. But not a "Constitutional Right"?

What they never do say, though, is that adherence by the government
to the norm is anyone's constitutional "right." They use terms like
constitutional "principle[]," 43 "precept[]," 44 "reckoning," 45 "imperative," 46

"dispensation," 47 "commitment[]," 48 "claim[]," 49 and "obligation[],"5 0 but
never "constitutional right." When they do use the latter term, they apply it
only to norms they do not seek to promote, like Lochnerian property and
liberty of contract.5 1 They do also speak sometimes of "social and
economic rights," but never of those as constitutional rights, only as rights
created by legislation, which might or might not have been enacted in
response to some sort of felt constitutional pressure-but they do not ever

40. Id. at 589-91; see Cary Franklin, Professor, Univ. Tex. Sch. of Law, Inequalities: Class,
Race, Sex, and Their Constitutional Intersections, Panel at the Texas Law Review Symposium:
The Constitution & Economic Inequality (Jan. 30, 2016).

41. See supra note 9.
42. See supra note 9.
43. FISHKIN & FORBATH, supra note 1 (manuscript at 3).
44. Id. (manuscript at 3-4).
45. Id. (manuscript at 55).

46. Id. (manuscript at 86).
47. Id. (manuscript at 52).
48. Id. (manuscript at 63).
49. Id. (manuscript at 72).
50. Fishkin & Forbath, supra note 1, at 696.
51. See, e.g., FISHKIN & FORBATH, supra note 1 (manuscript at 54) (recalling judicial

enshrinement of, "as a constitutional right[,] the worker's liberty to sell his labor").
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say pressure from a constitutional right, only from a constitutional
"imperative" or the like.52

So my question is: Why this seeming reticence to come right out and
claim republican opportunity as an American constitutional right? Drawing
what clues I can from the text we have, I will suggest it results from a mix
of concerns about an adverse ideological slant in constitutional-rights talk
in the American legal-cultural here and now. We can sort the concerns into
three types, which I will call respectively the grammar, the ideology, and
the court-centricity of rights.

A. Hohfeldian Grammar: "Rights" as Divisible Entitlements

Consider what we might name a "Hohfeldian" grammar of
constitutional rights.5 In currently prevailing American legal parlance, our
authors might suggest, a "right" figures as a kind of option property. It has
an individuated owner, a right holder. What the owner owns is an
institutionally enforceable claim to a defined performance ("duty") owed by
another specified person or organization-the performance, however, not
necessarily to be rendered, but rather to be rendered or not as the right
holder arbitrarily may choose. This Hohfeldian idea of "right," widespread
in our legal culture, just does not fit-so might say Fishkin and Forbath-
with a leading political-ethical aim of their project, that of restoring to
collective or public concerns and commitments (as distinct from fixations
on divisible personal entitlements) a dignity and a priority in the American
discourse of constitutional law that they once held there, but have lately and
lamentably lost. "Our R-norm," they might go on to explain, "has primarily
in view a certain form of social life to be pursued and cherished as a form,
as a 'structure,' for the sake of its own goodness and rightness and aside
from resulting divisible gains to identifiable individuals." And so, they
might conclude, to speak of a constitutional "right" in this connection
would be to put the emphasis in the wrong place, on the severable,
potentially competitive claims to entitlement coming from discrete
individuals, instead of where we want it, on a republican political economy
in its character as a nondivisible, "structural," American patriotic good.

It seems this cannot be the whole story. Fishkin and Forbath plainly
envisage interest-bearing individuals and associations going to court to
vindicate the R-norm, and thus avail themselves of resulting gains, always
potentially at the expense of others. Consider, for example, a labor union

52. See id. (manuscript at 59) (noting the failure of the New Deal Congresses to enact into law
all of the "new social and economic rights" that FDR maintained were required by true American
ideals and values).

53. The term "Hohfeldian" comes from the classic account of dyadic legal relations of the
kind described in the text in WESLEY NEWCOMB HOHFELD, FUNDAMENTAL LEGAL
CONCEPTIONS AS APPLIED IN JUDICIAL REASONING (3d prtg. 1964).
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seeking invalidation of a "right to work" law that bans agreements between
unions and employers for a "closed shop" (union membership required for
employment) or a "union shop" (union dues payments required of all
employees).54 Well, yes, our authors might explain, but we suppose that in
such cases the lawsuit will be founded on some other, undoubtedly
entitlement-granting constitutional right-say, freedom of association or the
antislavery right in the Indiana Constitution55 -and the purely collective-
structural R-norm will come into play only secondarily, as an aid to
interpreting that other right-granting clause.

But still the question persists: Why should our authors want to limit or
hamstring the R-norm in this way? They would have reason if it were the
case that currently entrenched American constitutional-legal culture and
practice routinely treated collective goods and personal entitlements as
mutually repellent categories, so that a legal norm cannot coherently be
understood or construed to be directed to both, but has to choose between
them. But that is quite plainly not the case. First Amendment rights of
freedom of speech (to take just one example) are commonly explained as
resting on structural reasons and concerns-never more needfully and
plainly than in Citizens United 6 -but no one has qualms about investing
correlative Hohfeldian claim rights in individuals and groups having their
own, severable stakes in enforcement. In our system, it is entirely
acceptable to do so as long as divisible benefits from enforcement do in fact
accrue to those claiming the rights in court. Our authors know this well.
To the framers of the Reconstruction Amendments, they say, "the political-
economic and redistributive dimensions and the rights-conferring
dimensions of the enterprise were inseparable sides of the same
constitutional coin." 57 If so then, why not also now? Why now should our
authors shrink from following suit? The grammar of rights talk does not
alone suffice to give the answer.

B. Ideological Valence: Constitutional Rights as Tickets Out

We can add to the mix a more temporally contingent concern about
ideological spin. Fishkin and Forbath pick up on Robin West's
observations of a latter-day capture of American constitutional-legal

54. See Zoeller v. Sweeney, 19 N.E.3d 749, 751 (Ind. 2014) (upholding Indiana's "Right to
Work" law against a claim that it violated article 1, 21, of the Indiana Constitution, which
provides that "[n]o person's particular services shall be demanded, without just compensation").

55. See id.
56. See Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 314, 354 (2010)

(maintaining that statutory prohibitions of corporate spending on election-related advertisements
are constitutionally objectionable because they "interfere[] with the 'open marketplace' of ideas
protected by the First Amendment" and deprive "the electorate ... of information, knowledge and
opinion vital to its function").

57. FISHKIN & FORBATH, supra note 1 (manuscript at 48).
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discourse by an idea not just of a right as an option property, but of a
constitutional right as quintessentially an option to "opt out"-a ticket of
exemption from democratically authored collective projects or endeavors of
the common good.58 If or insofar as that is the line of thought that talk of
constitutional rights these days more or less inevitably sets going, it is clear
why Fishkin and Forbath would want to steer clear of it. Not only will the
thrust of a claim of a right to government's compliance with the R-norm
most typically be the converse of an opt-out claim, the recognition of opt
outs claimed by others-under the rubrics, say, of "liberty" or "property"-
can only impede or obstruct, it can never assist or support, the state's
measures undertaken in compliance with the norm.

C. Constitutional Rights as a Judicial Preserve

A concern about a current ideological spin of constitutional rights talk
could easily connect with a concern about judicial domination in the field of
constitutional rights administration. If, as our authors say, Americans who
disagree about constitutional meanings are nevertheless agreed on looking
to the Supreme Court for decisive resolutions, then it would hardly be a
risk-free proposition to join in the libertarian effort to move economic rights
out of the New Deal limbo in which they still officially reside, and back
into the space of constitutional control.59 Fishkin and Forbath may quite
possibly have taken on board the cautionary message-be careful what you
wish for-that was quite memorably issued some years ago by their UT-
Austin colleague Frank Cross. 60  Professor Cross showed how easily a
conservative-leaning, activist judiciary "might use [a] positive right of
minimal substance to dismantle the very programs that advocates of [such]
rights seek to expand." 61 Opportunity structure is an idea whose policy
implications can cut both ways, as Fishkin and Forbath point out,62 and as
Professor Cross might be tempted to remind us today. You make that into a
constitutional right and you throw the ball right back into the lap of the
Supreme Court, and the minimum wage, the ACA, Medicare, and so on all
become vulnerable to attack from judges convinced to the depths of their

58. See id. (manuscript at 73-74, 81 n.227) (referring to a currently recurrent "ideological
frame" in which a "common thread is a right not to be subject to the choices that the political
system has made to engage in collective projects" and to refrain from "contributing to some
collective endeavor or some social provision for the common good"); Robin West, A Tale of Two
Rights, 94 B.U. L. REv. 893, 894 (2014) (positing a currently ascendant "paradigm" of
constitutional rights as rights "to exit" or to "opt out" of some public or civic project).

59. See supra note 19.
60. See generally Frank B. Cross, The Error of Positive Rights, 48 UCLA L. REv. 857 (2001).
61. Id. at 910; see Frank I. Michelman, The Property Clause Question, 19 CONSTELLATIONS

152, 156-57 (2012) (endorsing Cross's warning and giving real-life examples).
62. See FISHKIN & FORBATH, supra note 1 (manuscript at 4) ("[I]t would be wrong to say that

nobody [today] is making arguments about constitutional political economy. This form of
argument lives on today ... on the libertarian right.").
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souls that the libertarian path is the straight and narrow to republican
opportunity for all.

Are we back, then, to reading tea leaves? It seems "growing tea"
should mean producing both the argumentative resources and, through
them, the political will to reverse the facts of judicial supremacy and
ideological spin that Fishkin and Forbath see standing in the way of
fulfillment of the Anti-Oligarchy Constitution. Yet they seem still caught
betwixt and between their profound objections against these facts and a
lingering sense of need to accommodate their terms of argument to them.
Perhaps the wider lesson is something like this: Constitutional-legal
argument is still legal argument; and in legal argument-meaning always
argument addressed to some or other temporal institutional decider-the tea
leaves will always be out there somewhere, waiting to be read.
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Overcoming the Great Forgetting:
A Comment on Fishkin and Forbath

Jedediah Purdy*

Fishkin and Forbath's (F&F's) manuscript' is a project of recovery. It
portrays the present as a time marked by a "Great Forgetting" of a tradition
of constitutional political economy. F&F name what has been forgotten the
"democracy of opportunity" tradition. Recovering it would mean again
treating the following three principles as linked elements at the core of our
Constitution: (1) an anti-oligarchy principle that works to prevent wealth
from producing grossly unequal political power; (2) a commitment to a
broad middle class with secure, respected work; and (3) a principle of
inclusion that opens participation in both citizenship and the economic
middle class to all, particularly members of historically excluded groups.

This kind of recovery project is also a certain form of imaginative
literature. In the spirit of Langston Hughes's poetic call to "let America be
America again"-meaning, let America become the country it has never
been but always should have been 2 -it invites us to envision and identify
with a counterfactual country, also called the United States, with the same
constitutional text as ours and much of the same history. What kind of
laws, what kind of public culture, and what kind of judges would that
country have? This kind of counterfactual narration, like various genres of
intentional fiction (sci-fi, utopian literature, and counterfactual history),
helps readers get our own world, the actual world, into better focus by
deliberately changing a few key aspects of it and asking what else might
follow. In F&F's hands, it is also a hortatory and reforming project, urging
us readers, much as Hughes did, to put our shoulders to the wheel of
constitutional change.

I emphasize this resemblance to counterfactual history and other
imaginative genres in part because it should focus us on a question that is
not central to F&F's project but nonetheless invites attention. At what
juncture did our history diverge from that of a constitutional culture defined
by the democracy of opportunity tradition? How did we lose sight of that
tradition? What forces and events drove it into retreat? This matters

* Robinson O. Everett Professor of Law, Duke Law School. I thank Joey Fishkin and Willy
Forbath for their terrific manuscript and all the participants in and organizers of the Texas Law
Review conference thereon. I am especially indebted to David Grewal, Jeremy Kessler, and
Sabeel Rahman for their conversation. All errors are mine.

1. JOSEPH FISHKIN & WILLIAM E. FORBATH, THE ANTI-OLIGARCHY CONSTITUTION
(forthcoming 2017) (on file with the Texas Law Review).

2. LANGSTON HUGHES, Let America Be America Again (1936), reprinted in THE COLLECTED

POEMS OF LANGSTON HUGHES 189-91 (Arnold Rampersad & David Roessel eds., 1995).
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because what we take the answer to be will bear on the viability and the
manner of a project of recovery like this one, oriented to the tropes of
constitutional speech and reasoning.

But before turning to that tradition, let's take up the standpoint of the
democracy of opportunity tradition and examine the present constitutional
landscape from that vantage. From the standpoint of this tradition, many
recent developments in constitutional law look seriously out of whack.
Allowing the First Amendment to lay waste to campaign-spending limits
flies in the face of the anti-oligarchy principle.3 Blocking Medicaid
expansion (and nearly invalidating the Obamacare individual mandate) on
federalism grounds hobbles Washington's role in protecting basic security
for a broad middle class. 4 Imposing constitutional opt-outs on public-sector
union-dues schemes would have torn another hole in the tattered
institutional architecture of a middle-class economy (and of politically
empowered worker-citizens). 5 Interpreting Equal Protection doctrine in a
narrow, anticlassification key (a.k.a. colorblindness) implies constitutional
indifference to the structures of wealth and opportunity that stand in the
way of robust inclusion, and even impedes race-conscious efforts to achieve
inclusion (i.e., affirmative action). 6

But, F&F observe, progressives-especially when working with
constitutional doctrine, that is, when self-consciously being constitutional
lawyers-tend not to think of these as constitutional issues, except in a
negative sense: we say, echoing the New Deal Justices, that these are
questions where the courts do not belong, where legislatures are
constitutionally authorized to act. Armed with the democracy of
opportunity tradition, we could say more: that legislatures are implementing
a constitutional duty to build a democratic political economy. It would
follow that courts must not stop them, but also that every public official,

3. See McCutcheon v. FEC, 134 S. Ct. 1434, 1441-42 (2014) (striking down aggregate limits
on individual campaign contributions on First Amendment grounds).

4. See Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2608 (2012) (holding that the
Affordable Care Act's provision granting the Secretary of Health and Human Services the ability
to penalize states for not participating in the Medicaid expansion was not a valid exercise of
congressional power).

5. See Abood v. Detroit Bd. of Educ., 431 U.S. 209, 222-26 (1977) (upholding the
constitutional validity of compelling employees to pay for collective bargaining representation);
Friedrichs v. Cal. Teachers Ass'n, No. 14-915, slip op. at 1 (U.S. Mar. 29, 2016) (affirming the
Ninth Circuit's ruling that mandatory union fees were constitutional by an evenly divided Court).
The Court appeared to be leaning toward deciding that it would be unconstitutional for public
unions to charge fees to nonmembers, but the death of Justice Antonin Scalia resulted in
Friedrichs being decided with an even split. Matt Ford, A Narrow Escape for Public-Sector
Unions, ATLANTIC (Mar. 29, 2016), http://www.theatlantic.com/politics/archive/2016/
03/friedrichs-supreme-court-decision/470103/ [https://perma.cc/A6MJ-537K].

6. See, e.g., Fisher v. Univ. of Tex., 133 S. Ct. 2411, 2421 (2013) (noting that a benign or
legitimate purpose for a racial classification is entitled to little or no weight in the strict scrutiny
calculus of equal protection analysis).
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perhaps every citizen, has some responsibility to advance democracy of
opportunity.

This long-standing line of argument has a small but proud recent
presence, in which Willy Forbath's earlier work is central.' It has recently
taken new urgency from two developments. One is the Supreme Court's
eagerness to advance a selective antiregulatory agenda on constitutional
terms. (All of the issues cited two paragraphs back are examples.) Another
is greatly increased awareness of accelerating economic inequality, which
intensifies concerns about oligarchy, the state of the middle class, and the
prospects of inclusion. Today, it seems that there is much to do to protect,
let alone advance, a democratic political economy, and, at the same time,
newly devised constitutional barriers are impeding that work.

I. The New Deal and LBJ's Great Society

An especially timely aspect of this argument is the interpretation of the
"Great Forgetting" in relation to the twentieth-century history of inequality.
If one asked why the Constitution proves more useful to opponents of a
democratic political economy than to its supporters, the obvious answer
would be that it protects individual rights and state prerogatives, thus
imposing limits on government (especially federal) power, but does not
require any legislative initiative or protect robust "positive rights" (other
than some that are necessary to core procedural protections, notably the
right to a defense attorney).8 But, say F&F, this rather restrictive vision is
not the only way to understand the Constitution; indeed, many earlier
Americans would sharply disagree.9 They were our imperfect predecessors
in the democracy of opportunity tradition. How did even progressives
today come to think so differently? This is the question of the "Great
Forgetting."

7. See William E. Forbath, The New Deal Constitution in Exile, 51 DUKE L.J. 165, 166-67
(2001) [hereinafter Forbath, The New Deal Constitution in Exile] (explaining that the New Dealers
championed a vision of the Constitution that placed affirmative obligations on the political
branches to facilitate the economic rights of all Americans); William E. Forbath, The Shaping of
the American Labor Movement, 102 HARV. L. REV. 1109, 1209-14 (1989) [hereinafter Forbath,
The Shaping of the American Labor Movement] (arguing that the American labor movement
created an alternative constitutional vision, which was subsequently adopted by the nation's elite
and found embodiment in New Deal reforms).

8. Compare Strickland v. Washington, 466 U.S. 668, 685 (1984) (reaffirming that a person
accused of a federal or state crime has the right to have counsel appointed if retained counsel
cannot be obtained), and Goldberg v. Kelly, 397 U.S. 254, 263-64 (1970) (holding that, as a
consequence of the Due Process Clause, evidentiary hearings must be provided to welfare
recipients before their benefits are discontinued), with Bowen v. Gilliard, 483 U.S. 587, 625
(1987) (Brennan, J., dissenting) (observing that there is no absolute right to receive public
assistance).

9. See Forbath, The New Deal Constitution in Exile, supra note 7, at 166-67 (describing the
New Deal constitutional paradigm of a Congress charged with safeguarding positive social and
economic rights).
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The story begins familiarly enough: the Supreme Court was the last
holdout among the three branches in resisting FDR's New Deal.' 0 Lawyers,
judges, and law professors reacted to the Court's involvement in politics
with a theory of institutional competence and constitutional authority that
largely wrote courts out of political economy, and out they stayed, for well
over a generation." Courts instead set out on a program of rights-based
inclusion, felling laws that infringed personal freedom and treated different
people inequitably, from Brown12 to Obergefell13 (and from Buckley 4 to
Fisher5 ). And the remit of this program, in the minds of progressives and
pretty much everyone else, was just what constitutional law was: a scheme
of rights-protecting and power-granting provisions that mostly authorized
public action while securing individuals against overt exclusion or
deprivation of core negative liberties. Conservatives emphasized different
liberties and interpreted the scheme of powers differently, but their
Constitution was an alternative version of the liberal one, built to a different
shape from the same parts. Moreover, "the Constitution" came to be
identified more and more with the constitutional law whose development
liberal and conservative lawyers were contesting, that is, with the work of
courts. The idea that the Constitution contains a vision of social
membership that legislatures must vindicate faded from view.

Accordingly, the major progressive initiatives in political economy
that followed the New Deal, notably LBJ's Great Society, did not come
sporting constitutional colors. They were humanitarian, utilitarian, and
managerial improvements, consistent with an increasingly technocratic
view of political economy.1 6 In these respects, they were marked by a time
of high and widely shared growth. We now recognize that time as
anomalous, but it then seemed that: (A) there was plenty of social surplus to

10. NOAH FELDMAN, SCORPIONS: THE BATTLES AND TRIUMPHS OF FDR'S GREAT SUPREME

COURT JUSTICES 92 (2010) ("Critics of the New Deal were claiming Roosevelt's programs
exceeded constitutional norms. The Supreme Court was blocking the administration and Congress
from implementing its most aggressive reforms, such as the [National Industrial Recovery Act].").

11. See, e.g., Williamson v. Lee Optical, 348 U.S. 483, 486-88 (1955) (establishing that "the
law need not be in every respect logically consistent with its aims to be constitutional"); Wickard
v. Filburn, 317 U.S. 111, 128 (1942) (holding that Congress could regulate commodity prices via
its power to regulate interstate commerce); United States v. Carolene Prods. Co., 304 U.S. 144,
152 n.4 (1938) (articulating a general rule-and three limited exceptions thereto-that judicial
deference to legislatures is appropriate when there is a rational basis for the legislature's action);
W. Coast Hotel Co. v. Parrish, 300 U.S. 379, 399 (1937) (upholding the constitutionality of
Washington State's imposition of minimum wage regulations on private employers).

12. Brown v. Bd. of Educ., 347 U.S. 483, 495 (1954).
13. Obergefell v. Hodges, 135 S. Ct. 2584, 2608 (2015).
14. Buckley v. Valeo, 424 U.S. 1, 16 (1976).
15. Fisher v. Univ. of Tex., 133 S. Ct. 2411, 2421-22 (2013).
16. See MICHAEL J. SANDEL, DEMOCRACY'S DISCONTENT: AMERICA IN SEARCH OF A

PUBLIC PHILOSOPHY 281-85 (1996) (describing Johnson's "Great Society" and his vision to
create a national community through federal programs).
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deal around; (B) because a properly governed economy distributed its
goods in a tolerably egalitarian way, inclusion plus social provision was the
right formula to expand an extant, broad middle class.

It was, accordingly, a time suited for a war on poverty, not a war on
inequality; inequality-the problem at the heart of the anti-oligarchy and
broad-middle-class principles of the democracy of opportunity tradition-
seemed resolved. The distributive battles and questions about legitimacy
that pressed earlier generations of progressives toward constitutional
principles had relaxed. It was easy to keep regarding the Constitution,
1950s style, as a document of personal liberty and inclusion, the province of
courts (which stayed out of the political economy field). And so the
tradition of democratic opportunity slept. Now the hour is late, democratic
political economy is under libertarian constitutional siege, and F&F sound
the tocsin (or, if you are a Tolkien fan, light the beacons).

I am an admirer and fellow traveler of this project. Inspired partly by
Forbath's work, I argued for a democratic political economy in both
property and constitutional law in 2005-2010,"7 and more recently I've
written about the Court's antiregulatory jurisprudence ("neoliberal
Lochnerism")I 8 and, with David Grewal, about the origins of twentieth-
century legal liberalism in the "golden age of democratic capitalism" when
the problems of inequality and democratic management of the economy
briefly but pregnantly appeared solved.1 9 So it is in that spirit that I
approach F&F's project.

II. False Confidence Inequality Had Been Contained

So, what stopped the democracy of opportunity tradition from
flourishing on into the twenty-first century and helping to secure a broadly
democratic political economy as a constitutional value? Let's take as a
starting point the interpretation of the "Great Forgetting" that I've just
sketched: the anomalous appearance that inequality had been substantially
controlled in the mid-twentieth century relaxed the pressures that had kept
the tradition vital, facilitating the split of the inclusionary principle into a
constitutional principle of its own, one that often works against democracy
of opportunity. This broad account of the mid-twentieth century, however,

17. See, e.g., JEDEDIAH PURDY, A TOLERABLE ANARCHY: REBELS, REACTIONARIES, AND
THE MAKING OF AMERICAN FREEDOM 204-06 (2009) (stating that Holmes's dictum in Lochner v.
New York about the Constitution and economic theory obscures the idea of freedom and economic
life); id. at 210-13 (arguing for more freedom with intellectual property); id. at 215 (arguing that a
"more free world" requires answering which political and legal decisions could move citizens
closer to that world).

18. See generally Jedediah Purdy, Neoliberal Constitutionalism: Lochnerism for a New
Economy, 77 L. & CONTEMP. PROBS., no. 4, 2014, at 195.

19. See generally David Singh Grewal & Jedediah Purdy, Introduction: Law and
Neoliberalism, 77 L. & CONTEMP. PROBS., no. 4, 2014, at 1.
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leaves open a pair of questions. First, what forces played false the
confidence that inequality had been contained at last? Second, how did
these developments in what you might call real, hard-core, or empirical
political economy-as against the normative political economy of the
democracy of opportunity tradition-play into the "Great Forgetting"
within constitutional language? What was the interaction between
macroeconomic events and the direction of constitutional reasoning?

This Essay is not the place to try to parse these questions, but I want to
set them out to ensure that they are kept in view as the conversation about
F&F's important project continues. Whatever set of answers one gives will
bear on the likelihood that a revival of the language of the democracy of
opportunity tradition can contribute to a larger recovery of that tradition,
including an effective political response to growing inequality. But for
now, with that question in view, let's return to the somewhat more tractable
question of the change in language that F&F propose.

III. The Relevance (if any) of the Democracy of Opportunity Tradition in
Constitutional Adjudication

The big, obvious question is what difference it makes to talk about the
democracy of opportunity tradition as constitutional. F&F point in two
directions here: toward constitutional adjudication, on the one hand, and the
constitutional rhetoric and imagination of legislation and movements, on
the other.20

On the first front-about the courts-I am halfway convinced. Let's
start, however, with a deflationary proposal. Looking back at the last two
decades or so of touchstone cases, it seems to me that the "liberal" votes in
favor of federal power and government permission to structure elections
and economic relations in an equitable fashion would likely add up in the
same way even if the Justices had switched from the powers-and-
permission language of post-New Deal jurisprudence to the legislative-
duties language associated with democracy of opportunity. F&F don't
seem to imagine legislative duties as being judicially enforceable, so the
posture of cases seems likely to remain the same in future-hung on the
question, "Can the government do this?"-and both New Deal and
democracy of opportunity vocabularies seem likely to take Justices to the
same answers, at least as long as liberal Justices are basically pro-
Washington and pro-equality, which doesn't seem a stretch.

But what I have just said is the narrowest way to understand the issue.
I doubt it covers all the ground. New cases will arise, and the nature and

20. See FISHKIN & FORBATH, supra note 1 (manuscript at 12) (seeking to revive a
constitutional discourse that recognizes the important constitutional role of courts but also
prioritizes substantive, national debates over what it means to have an appropriate political
economy).
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stakes of those cases may depend, in part, on the language the Justices have
been using to that point. History really is surprising; it does not just seem
that way in hindsight. F&F's language might prepare us for welcome
surprises, or avert unwelcome ones.

F&F are especially interesting when they turn to the interpretation of
certain framework statutes, notably in labor law, arbitration, election law,
and antitrust. They treat these statutes, entirely convincingly, as central to
the achievement of democracy of opportunity under modern economic
conditions. 2' This significantly affects the strength that, say, First
Amendment challenges to these statutes should carry: the statutes
themselves have constitutional weight.

Setting aside constitutional challenges for the moment, it is equally
important in the realm of statutory interpretation not to allow such
foundational statutes to be misused to concentrate and reinforce private
economic power. Of course, this has happened in both antitrust and
arbitration.22 This is really valuable: to understand not only that the scheme
of law at the core of our idea of a democratic economy is mainly statutory,
but also that it is constitutionally important to interpret and preserve these
statutes in a certain way. I'd note that the attitude being recovered here is
really a mid-twentieth century one, as F&F show in recalling Justice
Frankfurter's view of labor law.23 Justices who accepted the post-New Deal
role for constitutional courts nonetheless entirely understood the
constitutional stakes of these statutes.2 4 The "Great Forgetting" took a
while, and it may be hard to date convincingly.

IV. Beyond the Courts: Political Movements and Legislators

Now let's turn away from the courts. As F&F say, much of the work
of their constitutional program needs doing by movements and legislators.
Here it's interesting to reflect that there are ways of describing the long
tradition of democratic political economy that put much less emphasis on
the Constitution than F&F do. There are the many progressive criticisms of
the Constitution's democracy-impeding design-not least Woodrow Wilson

21. See id. (manuscript at 77-90) (discussing the intersections between the democracy of
opportunity and modern labor law, arbitration law, election law, and antitrust law).

22. See id. (manuscript at 87-89) (arguing the Supreme Court has reinterpreted the Federal
Arbitration Act beginning in the 1980s to allow forced arbitration, which has greatly benefitted
large corporations and inhibited antitrust actions).

23. See id. (manuscript at 82-84) (demonstrating that Justice Frankfurter did not believe that
the First Amendment exempted workers from contributing to unions' political spending if the
workers objected to their political aims).

24. See 1 BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS 114-21 (1991) (discussing the
emergence of the New Deal Court's "rational basis" doctrine in Carolene Products, which granted
deference to the regulatory legislation, and has since been treated with the same respect by courts
as the "freedom of speech").
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and Herbert Croly's.25 I am not well qualified to parse the intellectual
history of the New Deal, but despite Roosevelt's occasional use of
constitutional language, the Croly-Wilson view-that the spirit of
democratic politics was nailed to the cross of constitutional structure, in
Roberto Unger's bloody image-mattered a lot in the ferment that produced
that great wave of reform. 26 Aziz Rana's in-progress manuscript on
nonconstitutionalist movements on the American Left cuts a very different
path than F&F's through abolitionism, labor radicalism, and the twentieth
century. 27 And today, as it happens, a serious candidate for the Democratic
Party's nomination, who comes as close to the democracy of opportunity
tradition as any major national politician in decades, has more to say about
the Scandinavian model of social democracy than about any specifically
constitutional source of his program.28 In these ways, the prospects for a
more democratic political economy today hark back more to the
international links that Daniel Rodgers details in his great history of
Progressive reform, Atlantic Crossings, than to any version of the
Constitution. 29

All of this leads to the question of what it means to call a political
program constitutional. It seems to me that F&F's proposal is basically
rhetorical. I don't mean it is just about marketing a legislative agenda, but I
do want to highlight a couple of contrasts with other kinds of claims. I
don't think their historical recovery invokes a historically oriented theory of
constitutional authority, in which a past sense of the Constitution would
bind the present just because it is the past sense of the Constitution. That is,
I don't think that, if it could be shown by the criteria they use that a
libertarian reading of constitutional political economy were stronger than

25. See, e.g., HERBERT CROLY, PROGRESSIVE DEMOCRACY 40-47 (1914) (arguing the
founders were distrustful of democracy, which manifested itself in inhibitions to the American
political system); WOODROW WILSON, THE NEW FREEDOM: A CALL FOR THE EMANCIPATION OF

THE GENEROUS ENERGIES OF A PEOPLE 46-54 (1918) (arguing the Constitution must evolve to
continuously meet the present challenges that government is faced with rather than have
government be static in the same form as originally established by the Constitution).

26. See ROBERTO MANGABEIRA UNGER, THE CRITICAL LEGAL STUDIES MOVEMENT:

ANOTHER TIME, A GREATER TASK 47 (2015) (depicting legal institutions as the cross upon which
society's interests and ideals are crucified); ERIC ALTERMAN & KEVIN MATTSON, THE CAUSE:
THE FIGHT FOR AMERICAN LIBERALISM FROM FRANKLIN ROOSEVELT TO BARACK OBAMA 5-8

(2012) (tracing FDR's New Deal to the liberal philosophies of Herbert Croly and Woodrow
Wilson).

27. See generally AZIZ RANA, THE RISE OF THE CONSTITUTION (forthcoming 2018) (on file
with author).

28. Jedediah Purdy, Bernie Sanders's New Deal Liberalism, NEW YORKER (Nov. 20, 2015),
http://www.newyorker.com/news/news-desk/bernie-sanderss-new-deal-socialism
[https://perma.cc/5H4W-NZLG].

29. See generally DANIEL T. RODGERS, ATLANTIC CROSSINGS: SOCIAL POLITICS IN A

PROGRESSIVE AGE (1998) (analyzing the "North Atlantic economy" and discussing the exchange
of politics and ideas throughout the North Atlantic among countries who had been tied together by
trade and capitalism).
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F&F allow, they would change their view of what judges or citizens should
do.

This point about their theory of constitutional authority also suggests
something about their theory of constitutional meaning: as it's now laid out,
it doesn't have an error criterion. There's nothing you could show F&F
about text, structure, or history that would make them say-whatever their
theory of constitutional authority-"Well, you're right: I was wrong about
that old Constitution!"

Now, all this is great, and what I am saying is ground clearing, not
hostile criticism. F&F, I take it, are in the broad church of Protestant
constitutionalism that recognizes that all the major concepts in the
constitutional tradition are essentially contested, and that the terms in which
they get contested are some of the major lineaments and bounds of
American identity and political possibility-which are also essentially
contested. The criteria of successful argument are pragmatic and
democratic, which is also to say that they are resolved in terms of history,
not in terms of concepts. All constitutional argument is gambling with your
face toward the future and muttering into the ears of fellow citizens.
Although we lawyers and law professors have our own professional
orientation in this hurly-burly (and, perhaps, certain kinds of competence),
it would be priestly obscurantism to pretend to stand outside it, navigating
with hermeneutic astrolabes.

V. What Constitutional Language Can Do for Political Reform

So, what does it mean-in these democratic and pragmatic terms-to
talk about anti-oligarchy and an inclusive middle-class economy as
constitutional issues? Here are the stakes as far as I can make them out.

First, because the Constitution is the basic political document of the
country, the idea of constitutional political economy emphasizes the
interplay between democratic equality and self-rule, on the one hand, and
economic order on the other. The insistence that democracy has an
economic dimension is at the very heart of this argument, and talking about
the economy's constitutional meaning takes us directly to that intersection.
In a time when economic argument gets relentlessly tugged in technocratic
directions by the gravitational force of the economics profession-even
among progressives-the importance of this move is hard to exaggerate.30

Of course, one could also just talk about a democratic economy, or a fair

30. See, e.g., Thomas E. Flores, Never Mind the General, Here Come the Technocrats,
SYMPOSIUM MAGAZINE (Sept. 8, 2013), http://www.symposium-magazine.com/never-mind-the-
generals-here-come-the-technocrats/ [https://perma.cc/52XG-69U8] (describing the rise of
technocrats to high political office following economic crises).
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economy, as our leading social democrat tends to do;3' but talking about the
constitution keeps the political character of the stakes in view.

Second, constitutional language points backward in time, and therefore
to continuities of argument and aspiration over centuries. This strikes me as
valuable in a forgetful culture. The parallels between the laissez-faire
jurisprudence of the first and second Gilded Ages, or between radical free
labor and the welfare state, are no doubt easy to exaggerate, but I would
rather see them exaggerated than forgotten. They are lessons in recurrent
patterns of political economy, in its empirical and its theoretical
dimensions: how power accumulates, how its apologists justify it, and how
it may be resisted.

Third, and speaking more to our special training, constitutional
language calls attention to political economy as an object of adjudication.
At the very least, this may help to avert unpleasant surprises at the Supreme
Court, such as the innovations in Commerce Clause and Spending Power
doctrine that set Obamacare somewhat back on its heels.3 2 Better-coming
back to an earlier observation-it equips judges and advocates for
understanding the importance and potentially interconnected coherence of
the statutes that halfway secure a half-decent economy. The New Deal
constitution of powers, permissions, and inclusion would have been enough
if the mid-century economy of widely shared prosperity and growing social
provision had kept on trucking. It didn't. Laissez-faire jurisprudence is
back in neoliberal form, and judges and scholars need to engage these
themes directly.

Last, speaking in constitutional language does, as F&F say early in
their manuscript, add an exclamation point-and not just any exclamation
point, but one that sounds in that old register of American commonality.
This is one of the ways that Americans have said to one another: "These
problems are your problems, whether you want them or not; these
principles have a claim on you, whether or not you would have chosen
them." Recently, from Benedict Anderson to Ta-Nehisi Coates, we have
been getting essential lessons in how these "imagined communities" are
artificial and, inasmuch as they are tied to hierarchy, exclusion, and
exploitation, also fraudulent.33  True. But the imagined constitutional
community is also one of the ways our movements and prophets call power

31. Purdy, supra note 28.
32. See Nat'l Fed'n of Indep. Bus. v. Sebelius, S. Ct. 2566, 2602-04, 2608 (employing an

interpretation of the Commerce Clause and Spending Power that enabled states to opt out of the
Medicaid expansion called for by the Affordable Care Act).

33. See BENEDICT ANDERSON, IMAGINED COMMUNITIES: REFLECTIONS ON THE ORIGIN AND

SPREAD OF NATIONALISM 6-7 (rev. ed. 2006) (explaining the concept of an imagined
community); TA-NEHISI COATES, BETWEEN THE WORLD AND ME 6-7 (2015) (observing that a
"government of the people" is divided by hierarchy).
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to account and draw ordinary people out of their parochial and self-
concerned little carapaces.

A part of me wants to conclude: "That is nothing to set aside lightly."
The sentence writes itself from the rhythm of what precedes it. But another
part wants to say: "These aspects of democratic life are too important to
mystify with constitutional formulas and encrust with the barnacles of an
often terrible history." (My rationalist side lacks a way with metaphor.
Unsurprisingly.) These are, basically, my inner Burke-prizing as a
precious achievement the language in which Americans have sometimes
moved one another by appeal to principle-and my inner Bentham-calling
for more light (that is actually Goethe on his deathbed, but never mind) and
disdaining all myth and historical moss. I tend slightly to Burke, but I want
to highlight the respective force of both alternatives.

VI. Perils of Constitutional Language

In that spirit, let's list the hazards of constitutional language, which are
largely corollaries of the advantages. First, it tends to nationalize responses
to the transnational challenges of inequality and the erosion of democracy.
Internationalism-communist, reformist, and everything else-
characterized much of the Progressive politics of the First Gilded Age,
which was also an era of economic globalization and shared crises. 34

Maybe that is the direction in which we should move now. Maybe
constitutional language directs our attention to precedents when we should
be more interested in models and what allies offer today.

Second, the constitutional register may reduce our interest in historical
allies who were themselves not interested in, or were critical of, the
Constitution. (As I mentioned earlier, this is the vein that Aziz Rana is now
mining.)35 Yet they might have much to teach us.

Third, attention to constitutional themes will inevitably involve us in
motivated historical interpretation. Looking across the room, not just for
our friends, but for people and events we can recast as friends, always risks
crossing from being intellectually generative to being intellectually
distortive. Lawyers' interpretation of history, like politicians', seems able
to handle only a modest dose of the full picture. And there may be ironic
political costs, too. Rana and others have argued recently that the struggle
for racial equality has suffered setbacks that began, partly, in embracing the
Spooner-and-Lincoln-through-King "redemptive" view of the Constitution

34. Charles E. Orser Jr., Why the Gilded Age... and Why Now?, 16 INT'L J. HIST.
ARCHAEOLOGY 623, 625 (2012) (describing characteristic features of the First Gilded Age and the
connections between the First Gilded Age and the present).

35. See RANA, supra note 27 (manuscript at 47-63).
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that emphasized the egalitarian potential of old principles and obscured the
depth and persistence of political-economic inequality.36

Finally, there is the double-sided character of American commonality
itself. In a time when we're reminded every week of the exclusion and
subordination both within and outside modern polities-from racialized
police violence 37 to refugee crises 38 to the revival of herrenvolk nationalism
in the Republican primaries 9-ideas like citizenship, which are touchstones
of democratic commonality, have lost some of their all-in-it-together sheen
and come under suspicion of being halfway lies inside the borders and stiff-
arms outside against the unwelcome.

My own suspicion is that the modern state and its democratic politics
remain the field where we need to fight out these issues, albeit with
transnational movements and the goal of ultimately building international
egalitarian frameworks that match the scale of the global economy. For this
reason, I think F&F are right to bring us back to this essentially contested
ground, with all its perennial, new, and intensified problems. My cautions
are intended to highlight what some of that contestation looks like just now.

36. See id.
37. See Aaron Blake, The Vast Majority of African Americans Say Police Unfairly Target

Them, WASH. POST (Aug. 14, 2014), http://www.washingtonpost.com/blogs/the-
fix/wp/2014/08/l l/in-ferguson-an-all-to-familiar-recipe-for-racial-discord
[https://perma.cc/SM87-ZSMQ?type=image] (discussing racially charged police violence).

38. See Rod Nordland, A Mass Migration Crisis, and It May Yet Get Worse, N.Y. TIMES
(Oct. 31, 2015), http://www.nytimes.com/2015/l1/01/world/europe/a-mass-migration-crisis-and-
it-may-yet-get-worse.html [https://perma.cc/K47S-HESK] (discussing the displacement of
60 million refugees).

39. See Eliza Collins, David Duke: Voting Against Trump Is 'Treason to Your Heritage',
POLITICO (Feb. 25, 2016), http://www.politico.com/story/2016/02/david-duke-trump-219777
[https://perma.cc/XY7W-UHKW] (reporting on David Duke's support of Donald Trump's
candidacy).
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Republicanism and the Constitution
of Opportunity

Jack M. Balkin*

Introduction

In arguing for an "Anti-Oligarchy Constitution"1 and a "Constitution
of Opportunity," 2 Joseph Fishkin and William Forbath face a recurring
problem: What does the Constitution have to do with their argument? They
emphasize that public officials have a duty to promote an inclusive and
broad-based middle class because this will help preserve democratic self-
government. 3 But why is this a constitutional obligation?

The theory of living originalism4 can help articulate the constitutional
basis of their project. The purpose of this essay is to show how a
commitment to a republican political economy follows from the
constitutional text and from basic constitutional commitments to republican
government.

I. The Anti-Oligarchy Constitution as a Constitutional Construction

Arguments for constitutional political economy are examples of
constitutional construction. Constitutional constructions build out the
Constitution's basic framework where the text is silent, ambiguous, or
vague.' Judicial constructions are the most familiar forms of construction,
but equally important are state-building constructions.6 Indeed, as I explain
in Living Originalism, most judicial constructions respond to state-building
constructions by the political branches.' State-building constructions are
therefore the primary case, not the exceptional case, of constitutional
construction. Until well after the Civil War, the judiciary played a far
smaller role in constitutional construction than it does today.8 And even

* Knight Professor of Constitutional Law and the First Amendment, Yale Law School. My
thanks to Akhil Amar for his comments on a previous draft.

1. JOSEPH FISHKIN & WILLIAM E. FORBATH, THE ANTI-OLIGARCHY CONSTITUTION
(forthcoming 2017) (manuscript at 3-4) (on file with the Texas Law Review).

2. Id. (manuscript at 24, 28, 33, 46, 55, 59, 61-63, 67, 70, 77).
3. Id. (manuscript at 3-4).
4. JACK M. BALKIN, LIVING ORIGINALISM (2011).

5. Id. at 4-5, 14.

6. Id. at 5-6.
7. Id.
8. See id. at 317 ("[T]he development of federal judicial doctrine greatly accelerated after the

Civil War-and especially during the twentieth century.").
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today, judicial constructions often respond to important state-building
constructions, as we can see in the debates over Obamacare. 9

In state-building constructions, the political branches assert claims
about the Constitution's meaning; they flesh out the Constitution's
obligations and exercise the Constitution's powers of government through
the building of institutions that perform constitutional functions.'0

The Anti-Oligarchy Constitution is a constitutional construction. It is
an account of how best to make the Constitution work in practice. Fishkin
and Forbath argue that implementing the Anti-Oligarchy Constitution is
primarily a task of the political branches and only secondarily a task of the
judiciary.' Along with a general statement of the Anti-Oligarchy
Constitution, they offer an interlocking set of principles and assumptions
about constitutional structure as a whole.12

What is the ground of this construction? Constitutional constructions
must always be consistent with the basic framework.13  The basic
framework includes the Constitution's text and its choice of legal norms-
rules, standards, principles, and silences.' 4  But the constitutional
framework also contains a small number of underlying principles that are
not directly stated but that we infer from constitutional text and structure. 5

What are those underlying principles? There are at least five:
(1) separation of powers; (2) checks and balances; (3) federalism; (4) the
rule of law; and (5) republicanism, or representative democracy.1 6  No
construction of the Constitution can be faithful if it rejects these principles
as part of the basic framework. Of course, because these are principles and
not rules, they may be articulated in many different ways and take many

9. Jack M. Balkin, The Court Affirms Our Social Contract, THE ATLANTIC (June 29, 2012),
http://www.theatlantic.com/national/archive/2012/06/the-court-affirms-our-social-contract/
259186/ [https://perma.cc/MJT5-7Q5S].

10. BALKIN, supra note 4, at 5; Jack M. Balkin, Constitutional Interpretation and Change in
the United States: The Official and the Unofficial, 14 JUs POLITICUM 9 (2015)
http://juspoliticum.com/uploads/5709fl5cf28c4-jpl4_balkin.pdf [https://perma.cc/C9CS-K8YP]
(describing a "dialectic of legitimation" featuring "a constant interaction between the
constructions created by state officials in the political branches of the government premised on
their claims about what the constitution permits or does not permit, and judicial constructions that
legitimate or partially legitimate or hold unconstitutional these state-building constructions").

11. FISHKIN & FORBATH, supra note 1 (manuscript at 3-4) (advocating a return to an earlier
tradition of constitutional arguments that were "directed primarily to the political branches, and
only secondarily to the courts").

12. See id. (manuscript at 2) (offering a "structural constitutional argument[]" premised on the
idea that "economics and politics are inextricable, and that our constitutional order rests on and
presupposes a political-economic order").

13. BALKIN, supra note 4, at 21-22.
14. Id. at 36.
15. Id. at 14, 259.
16. Id. at 259.
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different forms. They do not determine the scope of their own extension,
and they must be balanced against other considerations. Nevertheless, it
would be unfaithful to the Constitution to argue that it does not contain a
principle of federalism, for example, or a principle of representative
democracy.

In fact, the principle of representative democracy is more than just an
unstated underlying principle. It is mentioned in the Constitution in
Article IV, Section Four, as a requirement that "The United States shall
guarantee to every state in this Union a Republican Form of
Government ... ."

The Guarantee Clause seems only to assert that states must be
republican. 8 But it follows from constitutional structure that the federal
government must also be republican; a federal monarchy or oligarchy, for
example, would be inconsistent with the guarantee of republicanism in the
several states. Therefore, if the federal government must guarantee the
states a republican form of government, it must also guarantee them that it
will continue to be a republican form of government.

We should not consider the Guarantee Clause in isolation. The
principle of republicanism reaches into many different elements of the
Constitution, and the mere fact that this particular clause has been neglected
does not mean that republican principles and ideals are not at stake in many
other different clauses and parts of the Constitution. For example, the
requirement of regular elections, the bans on titles of nobility and bills of
attainder, the First Amendment's guarantees of speech, press, assembly, and
petition, and the Fourteenth Amendment's guarantee of equal protection of
the laws all speak to republican concerns. 19

Note that the guarantee of republican government is not simply a
suggestion. It is imposed as a positive duty on the United States. It falls on
all three branches. Each branch must fulfill that duty in the ways that are
most appropriate to its powers and institutional capacities. That means,
among other things, that courts fulfill this duty by deciding cases and
controversies, while the political branches fulfill the duty by passing laws
and taking executive actions.

The Constitution does not specify how the guarantee of republican
government should be carried out, except in the most extreme instance, as a

17. U.S. CONST. art. IV, 4.
18. Id.
19. U.S. CONST. art. I, 2-3 (requiring regular elections for Congress); U.S. CONST. art. I,
9-10 (banning titles of nobility and bills of attainder); U.S. CONST. amend. I (guaranteeing

speech, press, assembly, and petition); U.S. CONST. amend. XIV, 1 (guaranteeing equal
protection of the laws).
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duty to respond to insurrection or rebellion. 2 This particular specification
makes perfect sense. Through their study of history, the framers were well
aware that republics could be destabilized and could be toppled by
antirepublican forces, leading to oligarchy or despotism.21 Thus, if an
armed rebellion overthrew the government of Texas and installed a
dictatorship or an oligarchy, the federal government would have a
constitutional duty to restore republican government in the state.
Otherwise, the Constitution does not specify when the duty to guarantee
republican government arises or how it is to be fulfilled. These questions
are left to the United States to decide.

To summarize: the Constitution imposes a duty-a guarantee of
republican government. This duty is consistent with the underlying
principle of representative democracy stated in constitutional text and
implicit in constitutional structure. The Constitution does not specify how
to fulfill this duty, leaving the question to all three branches of government,
consistent with their institutional roles.

An aside: in Luther v. Borden,22 Chief Justice Taney argued that the
guarantee of republican government was inherently political and therefore
was not justiciable. 23 But the facts of Luther involved an insurrection in
Rhode Island that occurred between 1841 and 1842, seven years before the
case was finally decided in 1849.24 The question was whether the Court
would upset the President's determination of who was the lawful
government of the state.25 By the time the Court heard the case, order had
long been restored and it would have been absurd to second-guess the
President's decision and order the insurrectionist government-long since
dissolved and scattered-restored to power.26 Chief Justice Taney's
language thus went much further than it needed to in order to decide the
case. For example, he also asserted that how states choose to organize their

20. U.S. CONST. art. IV, 4 ("The United States ... shall protect each ... [State] against
Invasion; and on Application of the Legislature, or of the Executive (when the Legislature cannot
be convened) against domestic Violence.").

21. See THE FEDERALIST No. 43, at 274 (James Madison) (Clinton Rossiter ed., 1961) ("In a
confederacy founded on republican principles, and composed of republican members, the
superintending government ought clearly to possess authority to defend the system against
aristocratic or monarchial innovations.").

22. 48 U.S. (7 How.) 1 (1849).
23. Id. at 42-43.
24. Id. at 2.
25. Id. at 44.
26. Michael A. Conron, Law, Politics, and Chief Justice Taney: A Reconsideration of the

Luther v. Borden Decision, 11 AM. J. LEGAL HIST. 377, 380 (1967) ("These rival claims to power
and sovereignty comprised the 'political question' confronting Taney in Luther's appeal .... But
by then the issue was an academic one.").
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electoral systems is also a political question in which courts can play no
role." That dictum has long been cast aside.28

We cannot fairly read Luther to justify a general withdrawal of the
judiciary from enforcement of Article IV, Section Four. This would be
flatly inconsistent with the obligation of "The United States"-which
includes all three branches of government-to guarantee republican
government.

This point has only a minor effect on Fishkin and Forbath's project,
however, because they are primarily concerned with the duties of the
political branches and with what I call state-building constructions. 29 But it
does suggest that the judiciary also has a role in securing republican
government, for example, in legitimating certain state-building
constructions and in protecting certain rights that are important to
republican government, like the rights to vote, hold office, and participate
in political life.

II. What Is Republican Government?

I have argued that Fishkin and Forbath's "Anti-Oligarchy
Constitution" is a political construction of the requirement of republican
government, which is both a positive duty mentioned in the text of the
Constitution and an underlying principle of the Constitution. This
requirement asserts that the political branches of the federal government
have a constitutional duty to guarantee republican government. And
because the guarantee would mean nothing if the United States were not
republican, it also imposes a duty on the United States to maintain itself as a
republican form of government.

But what do we mean by republican government? Today people often
understand republicanism in contrast to pure or direct democracy.3 For
example, Randy Barnett's new book, Our Republican Constitution,
identifies republicanism with representative government that secures natural
rights.3' More interestingly and controversially, he identifies the
republicanism of the Founders with what is generally viewed as its

27. Luther, 48 U.S. at 46-47.
28. See, e.g., Reynolds v. Sims, 377 U.S. 533, 577 (1964) (holding that state legislative

districts must be roughly equal in population).
29. FISHKIN & FORBATH, supra note 1, at 3-4 (arguing that the constitutional duty to prevent

oligarchy rests primarily with the political branches).
30. E.g., RANDY E. BARNETT, OUR REPUBLICAN CONSTITUTION: SECURING THE LIBERTY

AND SOVERIGNTY OF WE THE PEOPLE 18-19 (2016) (opposing "Republican" and "Democratic"
conceptions of the Constitution).

31. See id. at 23 ("A Republican Constitution views the natural and inalienable rights of these
joint and equal sovereign individuals as preceding the formation of governments.. . . The small
subset of individuals who are empowered to govern ... [are] the servants of the people.").
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complement or opposite-Lockean-inspired, natural-rights liberalism.3 2

But that is a subject for another essay. 33

The founding generation had a more capacious view of republics and
republicanism.3 4 We do not have to accept that view in all of its particulars,
any more than we have to accept the adopters' views about the scope of the
First Amendment or the Equal Protection Clause. Nevertheless, consistent
with the premises of a living originalism, we can investigate historical
understandings and historical articulations of principles to decide on the
constructions that are most faithful to the Constitution today. This activity
of historical reimagination attempts to keep faith with the Constitution as a
transgenerational political project. Far from abandoning constitutional
fidelity, historical investigation and reimagination seek the best way to
continue the American constitutional tradition in our own time.3s

The Founders understood republicanism through an interlocking set of
ideas and principles. 36

First, the Founders opposed republicanism not merely to direct popular
rule, but also to monarchy, aristocracy, and oligarchy.37 A republic is
therefore an antimonarchical, antiaristocratic, and anti-oligarchical form of
government. 38

32. See id. at 63 ("The text of the Constitution expressly acknowledges the underlying
political theory of the Declaration, namely, its roots in the natural and inalienable right of
individuals-that is, that first come rights and then comes government.").

33. See Jack M. Balkin, Which Republican Constitution?, CONST. COMM. (forthcoming 2016)
(manuscript at 2, 11), http://papers.ssrn.com/sol3/papers.cfm?abstractid=2761513
[https://perma.cc/BRW4-CK2L] (arguing that Barnett's "republicanism" is actually a
"sympathetic restatement of nineteenth century .. . classical liberalism" and that his book neglects
the actual historical tradition of republicanism).

34. Id. (manuscript at 11, 14-15).

35. BALKIN, supra note 4, at 3-4, 268 (arguing that fidelity to the past requires historical
reimagination of our commitments from the standpoint of the present).

36. The description of republican themes in the next twelve paragraphs is drawn from Jack M.
Balkin, Which Republican Constitution?, supra note 33 (manuscript at 15-19).

37. E.g., RICHARD BEEMAN, PLAIN, HONEST MEN: THE MAKING OF THE AMERICAN

CONSTITUTION xi-xii (2009) (arguing that "the vast majority of the Founding Fathers" were
republicans because "they had rejected monarchy and hereditary rule and had embraced
unequivocally the idea of representative government" although they differed on the nature of
representation); id. at 122 (noting that at the time of the Founding, "republican" meant opposition
to "hereditary monarchy" and support for "some form of representative government," but not
"unmediated democracy"); Alan Gibson, Ancients, Moderns and Americans: The
Republicanism-Liberalism Debate Revisited, 21 HIST. POL. THOUGHT 261, 286-88 (2000) (noting
that the Framers rejected both pure democracy as well as social orders directed by official groups
or memberships, favoring instead an extended republic with representation as the crucial element).

38. See THE FEDERALIST NO. 39, at 241 (James Madison) (Clinton Rossiter ed., 1961) ("It is
essential to [republican] government that it be derived from the great body of the society, not from
an inconsiderable proportion, or a favored class of it; otherwise a handful of tyrannical nobles,
exercising their oppressions by a delegation of their powers, might aspire to the rank of
republicans, and claim for their government the honorable title of republic."); THE FEDERALIST
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Second, republicanism implies the notion of a public interest. A
republic is a res publica, a public thing that citizens have a duty to further
and defend through their efforts in politics. 39 The notion of a public thing-
a republic-presumes that there is a common good or public interest that is
not identical with the private interest of any individual or group. People
may disagree about what the public interest is-indeed, in a democracy they
often do. But they should direct both their efforts and politics as a whole
toward the realization of the public interest and the promotion of the res
publica.40

Because republicanism is grounded on a notion of common good and
public interest, many republican rights include duties which are connected
to the defense of the republic and republican values. 4 1 The right to keep and
bear arms is an example. A purely liberal conception of the right to keep
and bear arms is a right of individual self-defense. 42  But a republican
conception of the right to keep and bear arms is a public duty of citizens to
take up arms and, if necessary, to give their lives, to defend the republic
against tyranny and corruption. 43

Third, republicanism includes a principle of civic equality. Because
republicanism opposes monarchy, aristocracy, and oligarchy, all citizens are
equal as citizens and the state may not elevate some special class of
citizenry above the rest. 44 This idea was finally enshrined in the text of our
Constitution during Reconstruction in the Thirteenth and Fourteenth
Amendments, but it is implicit in the concept of republican government. 45

The prohibition against class and caste legislation, recognized in antebellum

NO. 84, at 512 (Alexander Hamilton) (Clinton Rossiter ed., 1961) (describing the Constitution's
ban on titles of nobility as "the cornerstone of republican government; for so long as they are
excluded, there can never be serious danger that the government will be any other than that of the
people"). See generally GORDON S. WOOD, THE RADICALISM OF THE AMERICAN REVOLUTION
(1991) (describing how republicanism sought to disestablish monarchy and aristocracy in politics
and culture).

39. Thomas Paine, The Rights of Man: Being an Answer to Mr. Burke's Attack on the French
Revolution (1791), in COLLECTED WRITINGS 565 (Eric Foner ed., 1995) ("RES-PUBLICA, the
public affairs, or the public good; or literally translated, the public thing . .. refer[s] to what ought
to be the character and business of government.").

40. See GORDON S. WOOD, THE CREATION OF THE AMERICAN REPUBLIC, 1776-1787, at 55-
56 (1969).

41. GORDON S. WOOD, EMPIRE OF LIBERTY: A HISTORY OF THE EARLY REPUBLIC, 1789-
1815, at 7-8 (2009).

42. Sanford Levinson, The Embarrassing Second Amendment, 99 YALE L.J. 637, 645-46
(1989).

43. Id. at 649-51.
44. WOOD, supra note 41, at 8.
45. Melissa Saunders, Equal Protection, Class Legislation and Colorblindness, 96 MICH. L.

REV. 245, 254 (1997) (arguing that antebellum state courts believed that class legislation
"threatened true republican government and with it, personal liberty").
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state constitutional law as well as in the Fourteenth Amendment, follows
from the republican commitment to the equality of citizens. 46

Fourth, republicanism also includes a principle against domination.47

The republican conception of liberty includes formal freedom from
restraint, but it also involves a requirement of nondomination. 48 Mere
freedom from restraint does not guarantee nondomination either in civil
society or in politics. 49 In republican ideology, people who are dominated
by others are not free but slaves.50 Slavery is the condition of lack of
freedom and self-rule." The republican opposition of slavery to freedom is
political as well as economic.52 Chattel slavery is only a special case of
slavery.53 As Sandy Levinson and I have noted in our work on the
Thirteenth Amendment, the founding generation often spoke of the
condition of the colonists as slavery because the colonists had no
representation in Parliament.54 The colonists were not arguing that they

46. See, e.g., FISHKIN & FORBATH, supra note 1 (manuscript at 25) (explaining that
Jacksonians made equal protection arguments "before the Equal Protection Clause" by relying on
"a constitutional principle ... protecting the 'many' against class legislation that privileged the
'few"').

47. PHILIP PETTIT, REPUBLICANISM: A THEORY OF FREEDOM AND GOVERNMENT 6, 12

(1997) (arguing that the distinctively republican conception of freedom is nondomination). Pettit
is the most prominent defender of the classical tradition of republican liberty in contemporary
political philosophy.

48. Id. at 21 ("[T]he conception of freedom as non-domination, not the negative conception of
freedom as non-interference ... was embraced among writers in the republican tradition."); Philip
Pettit, Keeping Republican Freedom Simple, 30 POL. THEORY 339, 340 (2002) (defining
republican freedom as nondomination, not noninterference); see also Jack M. Balkin & Sanford
Levinson, The Dangerous Thirteenth Amendment, 112 COLUM. L. REV. 1459, 1497 (2012) (noting
"the founding generation's view of slavery as antirepublicanism and unjustified domination").

49. PETTIT, supra note 47, at 31 ("[T]here may be loss of [republican] liberty without any
actual interference .... "); see Balkin & Levinson, supra note 48, at 1475 ("If domination can
exist within markets and welfare states alike, and can be reproduced even in social systems that
promise formal equality, then domination will appear-and reappear constantly-in modern
societies.").

50. See, e.g., Balkin & Levinson, supra note 48, at 1484 ("The colonial vision that opposed
slavery to republican liberty held that slavery meant more than simply being free from compulsion
to labor by threats or physical coercion. Rather, the true marker of slavery was that slaves were
always potentially subject to domination and to the arbitrary will of another person.").

51. See, e.g., PETTIT, supra note 47, at 31-32 (arguing that republican liberty is premised on
the distinction between free citizens and those persons, like slaves, who are subject to the arbitrary
power of another).

52. Id. at 32-33, 71-72 (distinguishing political liberty from political slavery-dependence on
others); see Balkin & Levinson, supra note 48, at 1484 ("Algernon Sidney's Discourses
Concerning Government, which was highly influential in eighteenth-century America and which
especially influenced Thomas Jefferson, defined slavery as arbitrary government, in which people
could not make laws for themselves.").

53. Balkin & Levinson, supra note 48, at 1462-63.
54. Id. at 1462-63, 1481-88.
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were chattel slaves; rather they argued that they lived under the domination
of a distant government. 55

Fifth, republicanism includes a commitment to self-rule. 56 In order for
the people as a whole to be free, the government must respect their
freedom. But a mere grant of civil freedom at the sufferance of the state is
not enough because it can be taken away. Therefore, in order for people to
be their own masters, the government must respect the rights of the public
and it must be responsive to the public's views over time. 57 Hence the
principle of nondomination not only guarantees personal liberty, it also
requires self-rule and a representative form of government.'8

Sixth, republicanism includes an anticorruption principle. Corruption
is the central enemy of republics, and it is a feature of both individuals and
political systems.59 Corruption occurs when government officials lose their
devotion to the public good and are no longer responsive to and dependent
on public opinion. Then officials promote their private interest or the
private interest of some elite faction or oligarchy over the public interest
and the public good.60

55. Id. at 1463, 1481-85.
56. Akhil Reed Amar, The Central Meaning of Republican Government: Popular

Sovereignty, Majority Rule, and the Denominator Problem, 65 U. COLO. L. REV. 749, 759-60
(1994) (arguing that "[t]he central pillar of Republican Government ... is popular sovereignty"
and that the "deepest spirit of republicanism" is democratic self-rule).

57. See THE FEDERALIST NO. 37, at 227 (James Madison) (Clinton Rossiter ed., 1961) ("The
genius of Republican liberty seems to demand on one side not only that all power should be
derived from the people but that those entrusted with it should be kept in dependence on the
people .... "). The idea that the preservation of republican liberty requires popular control of
government is not central to the classical republicanism of Machiavelli but developed in the
eighteenth century with the rise of democracy. PETTIT, supra note 47, at 30-31. This is the
republicanism of the American Revolution and of the American Constitution. AKHIL REED
AMAR, AMERICA'S CONSTITUTION: A BIOGRAPHY 278-81 (2005) (describing how republicanism
was equated with popular sovereignty in late eighteenth-century thought).

58. See THE FEDERALIST NO. 39, at 241 (James Madison) (Clinton Rossiter ed., 1961) ("We
may define a republic to be, or at least may bestow that name on, a government which derives all
its powers directly or indirectly from the great body of the people, and is administered by persons
holding their offices during pleasure, for a limited period, or during good behavior.").

59. See J.G.A. POCOCK, THE MACHIAVELLIAN MOMENT: FLORENTINE POLITICAL THOUGHT
AND THE ATLANTIC REPUBLICAN TRADITION 527 (1975) ("Virtue can develop only in time, but is
always threatened with corruption by time."); WOOD, supra note 38, at 105 ("Precisely because
republics required civic virtue and disinterestedness among their citizens, they were very fragile
polities, extremely liable to corruption."); Zephyr Teachout, The Anti-Corruption Principle, 94
CORNELL L. REV. 341, 352 (2009) ("The Constitution was intended to provide structural
encouragements to keep the logic and language of society as a whole from becoming corrupt,
representing a technical and moral response to what they saw as a technical and moral problem.").

60. PETTIT, supra note 47, at 210 (explaining that in the republican tradition corruption occurs
when people "make their decisions by reference not to considerations of the common good but
rather to more sectional or private concerns").
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To maintain a viable republic, one must prevent the corruption of the
political process. However, the problem of corruption is ever-present. 61 As
time goes on, people disregard the common good, strive for power, attempt
to preserve and extend their status, and in general, invent ever-new ways to
dominate each other. 62 Therefore, in order to preserve a republic, citizens
must be eternally vigilant in discovering the emerging sources of corruption
within the political system and to nip them in the bud before they have a
chance to undermine republican government. The best way to guard against
corruption is to create institutions that will preserve and promote civic
virtue and cause individuals to work for the common good.6 3

Seventh, as a result, republicanism includes a principle against
political self-entrenchment.64 Today's majority must not be able to
entrench itself so as to prevent the development of a future majority. 65 If

61. WOOD, supra note 41, at 8 ("[R]eliance on the moral virtue of their citizens, on their
capacity for self-sacrifice and impartiality of judgment, was what made republican governments
historically so fragile.").

62. PETTIT, supra note 47, at 210-11 (arguing that the basic problem of republican
governance is to promote resilience and stability in the face of continual sources of temptation and
corruption).

63. Id. at 212 (noting that "however much it may have insisted on the importance of virtue,"
the republican tradition "has embraced the need . .. for a regime of checks and balances"). The
founding generation also emphasized the development of institutions of learning to promote
republican virtue. WOOD, supra note 41, at 476-77. Dr. Benjamin Rush famously argued that
education should "convert men into republican machines ... to perform their parts properly in the
great machine of the government of the state." BENJAMIN RUSH, OF THE MODE OF EDUCATION
PROPER IN A REPUBLIC (1798), reprinted in THE SELECTED WRITINGS OF BENJAMIN RUSH 88, 92
(Dagobert D. Runes ed., 1947).

64. BALKIN, supra note 4, at 243 ("The principle of republican government prohibits political
incumbents and temporary majorities from trying to entrench themselves in power."); see also
Michael W. McConnell, The Redistricting Cases: Original Mistakes and Current Consequences,
24 HARV. J.L. & PUB. POL'Y 103, 114-16 (2000) (arguing that the Republican Government
Clause is designed to prevent political self-entrenchment); Richard H. Pildes, Foreword: The
Constitutionalization of Democratic Politics, 118 HARV. L. REv. 29, 44-45 (2004) (arguing that
many different features of the Constitution are designed to prevent self-entrenchment).

65. Political self-entrenchment violates the republican principle of majority rule. See THE
FEDERALIST NO. 22, at 146 (Alexander Hamilton) (Clinton Rossiter ed., 1961) ("[A] fundamental
maxim of republican government ... requires that the sense of the majority should prevail."); THE
FEDERALIST NO. 58, at 361 (James Madison) (Clinton Rossiter ed., 1961) (describing majority
rule as "the fundamental principle of free government"); Letter from James Madison to Thomas
Jefferson (Oct. 24, 1787), in 10 THE PAPERS OF JAMES MADISON: 27 MAY 1787-3 MARCH 1788,
at 205, 212 (Robert A. Rutland et al. eds., 1977) ("[T]he republican principle .. . refers the
ultimate decision to the will of the majority."); Thomas Jefferson, First Inaugural Address (Mar. 4,
1801), http://avalon.law.yale.edu/19thcentury/jefinaul.asp [https://penna.cc/2MZT-XLBC]
("[A]bsolute acquiescence in the decisions of the majority [is] the vital principle of
republics .... "). In his Vices of the Political System, Madison argues that "[a]ccording to
Republican Theory, Right and power being both vested in the majority, are held to be
synonimous." JAMES MADISON, VICES OF THE POLITICAL SYSTEM OF THE UNITED STATES
(1787), reprinted in THE MIND OF THE FOUNDER 57, 59 (Marvin Meyers ed., rev. ed. 1981). But
if a minority uses superior force and property, "one third only may conquer the remaining two
thirds," and "[w]here slavery exists the republican Theory becomes still more fallacious." Id.



Republicanism and the Constitution of Opportunity

constitutional structure allows self-entrenchment, the system will be
corrupted, and the people will cease to be their own rulers, violating basic
principles of republican self-government.

To sum up: republicanism includes seven principles: (1) opposition to
monarchy, aristocracy, and oligarchy; (2) duties to further the public good
and act for the public interest; (3) equality of citizenship with no special
classes, privileges, or disabilities that might create a new aristocracy;
(4) freedom as non-domination; (5) individual and political self-rule; (6) a
principle against corruption (including individual and systemic corruption);
and (7) a principle against political self-entrenchment.

III. Political Design and Political Economy

Classical versions of republicanism also emphasized the importance of
civic virtue.66 Civic virtue involves a desire to work for the common good
and to defend republican principles; it is important both for citizens and
officials alike. Nevertheless, urging and educating people to be virtuous is
unlikely to be sufficient to maintain a republic. People are always tempted
by self-interest and clannishness. Somebody is always strategizing new
ways to obtain power and privilege. Without good institutional design,
people and government officials repeatedly stray from republican values.
They attempt to cling to power, engage in various forms of political self-
entrenchment, gain special benefits and privileges for themselves (and their
allies), and seek to dominate others.

Without a set of background (legal and constitutional) arrangements,
the pursuit of the public interest is overwhelmed by the struggle of
individual and factional interests; individual and structural corruption enters
the system, and the government loses its republican character.

Hence, the key to keeping a republic running is good institutions,
practices, and laws.67 In the context of a constitution, this principle means

66. See PETTIT, supra note 47, at 20 (arguing that historically republicanism has been
characterized by "a regime of civic virtue, under which people are disposed to serve, and serve
honestly, in public office"); id. at 245 ("[R]epublican laws must be supported by habits of civic
virtue or good citizenship ... if they are to have any chance of prospering."); id. at 280 ("The laws
that advance the aims of the republic, institutionalize its forms, and establish regulatory controls
need to be supported by republican civil norms-need to be supported by widespread civic virtue,
by widespread civility-if they are to have any chance of being effective .... "); cf James
Madison, Speech at Virginia Ratifying Convention (June 20, 1788), in 11 THE PAPERS OF JAMES
MADISON 158, 163 (Robert A. Rutland et al. eds., 1977) ("But I go on this great republican
principle, that the people will have virtue and intelligence to select men of virtue and wisdom. Is
there no virtue among us? If there be not, we are in a wretched situation. No theoretical checks-
no form of government can render us secure. To suppose that any form of government will secure
liberty or happiness without any virtue in the people, is a chimerical idea.").

67. See PETTIT, supra note 47, at 210-12 (expounding the classic republican themes of the
potential corruptibility of human beings and the need for well-designed institutions to promote
civic virtue); cf THE FEDERALIST No. 10, at 80 (James Madison) (Clinton Rossiter ed., 1961)
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that a republic requires both a good constitutional structure and a good set
of basic arrangements for politics, which will prevent domination, political
self-entrenchment, and corruption.

Political economy is a necessary part of this structure. Political
economy is not separate from constitutional design. 68 The separation of the
economy from other structures of power, including politics, is a
comparatively recent idea in human history.69 What we call "the market" is
an invention of states, developed in early modernity. 70

Preservation of republican governance among persons and within
political practices must be maintained through the design of institutions.
Early conceptions of republicanism assumed that free citizens could not be
economically dependent on others, because such economic dependence
would lead to loss of political freedom, domination, and corruption (by both
dominators and dominated).7 1

This concern about dependence pushed in two different directions. In
a conservative direction, it supported antidemocratic features of

("The inference to which we are brought is that the causes of faction cannot be removed and that
relief is only to be sought in the means of controlling its effects.").

68. See FISHKIN & FORBATH, supra note 1 (manuscript at 1) ("From the beginning of the
Republic through roughly the New Deal, Americans vividly understood that the guarantees of the
Constitution are intertwined with the structure of our economic life."); id. (manuscript at 2)
("[A]rguments about constitutional political economy begin from the premises that economics and
politics are inextricable, and that our constitutional order rests on and presupposes a political-
economic order.").

69. See ERNEST GELLNER, SPECTACLES AND PREDICAMENTS: ESSAYS IN SOCIAL THEORY

285 (1979) ("The really fundamental trait of classical capitalism is that it is a very special kind of
order in that the economic and the political seem to be separated, to a greater degree than in any
other historically known social form."); KARL POLANYI, THE GREAT TRANSFORMATION: THE

POLITICAL AND ECONOMIC ORIGINS OF OUR TIME 74 (1944) (describing the separation of social
life into economic and political spheres in modern capitalist societies).

70. See POLANYI, supra note 69, at 65 ("Deliberate action of the state in the fifteenth and
sixteenth centuries foisted the mercantile system on the fiercely protectionist towns and
principalities."); id. at 68-76 (describing the invention of modern market systems in modernity);
id. at 140 ("The road to the free market was opened and kept open by an enormous increase in
continuous, centrally organized and controlled interventionism."); id. at 141 ("While laissez-faire
economy was the product of deliberate State action, subsequent restrictions on laissez-faire started
in a spontaneous way. Laissez-faire was planned; planning was not."); see generally David Singh
Grewal, The Invention of the Economy (unpublished manuscript 2015) (explaining the emergence
of the modern market economy from the creation and policies of the modern state).

71. E.g., 2 REPUBLICANISM: A SHARED EUROPEAN HERITAGE: THE VALUES OF

REPUBLICANISM IN EARLY MODERN EUROPE 2 (Martin van Gelderen & Quentin Skinner, eds.,
2005) ("[T]he exponents of republicanism [argued] . . . that slavery inevitably breeds slavishness;
that those condemned to a life of servitude will find themselves obliged to cultivate the habits of
servillity."); ERIC MACGILVRAY, THE INVENTION OF MARKET FREEDOM 189-90 (2011)
("[C]ontemporary republicans agree with their predecessors in thinking that our character is
fundamentally shaped by the social and political context in which we find ourselves, and that we
are only free insofar as we are able to shape that context in turn.. .. [T]he presence of arbitrary
power poses a threat to our freedom precisely because it has a corrupting effect on our
character.").
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republicanism, including limiting political life to heads of households who
ruled over women, slaves, and apprentices, as well as limiting suffrage or
the right to hold political office to owners of substantial property, who were
assumed to be economically independent 2 For this reason, many
historians have pointed out that the republican tradition could and did
produce very inegalitarian results by today's standards.73 But the argument
about dependence could be flipped and pushed in precisely the opposite
direction. If economic dependence prevents citizens from truly ruling
themselves, republicanism demanded that the state should work to facilitate
a political economy in which fewer people were dependent on others and
dominated by others.74 Facilitating self-rule also required expansion of
political freedom and suffrage so that fewer and fewer people were subject
to political slavery.75 Finally, it required that the rules of politics not be
rigged to allow small groups to entrench their political and economic
power. 76 The antidependence concern, in other words, is consistent with
many different forms of social structure, depending on our other
assumptions.

IV. The Debate Over Political Economy in the Early American Republic

The American republic begins with a continuous debate over what
kind of political economy is necessary to maintain a viable republic.

72. See WOOD, supra note 41, at 8-9 ("Since owning property made this independence
possible, all the states [at the Founding] retained some kind of property qualification for voting or
for office holding."); Linda K. Kerber, Making Republicanism Useful, 97 YALE L.J. 1663, 1668
(1998) ("Patriarchy was comfortably compatible with classical republicanism: the head of the
family represented the family (and its servants and slaves) in its relationship to the state.").

73. See Kerber, supra note 72, at 1668-69 (noting republicanism's many inegalitarian
features); see also FISHKIN & FORBATH, supra note 1 (manuscript at 27) (observing that the
Jacksonian republican tradition "wedded white farmers' and workers' democratic aspirations to
the racist causes of southern slavery and Indian Removal .. .. Slaves' and women's productive
work was not merely excluded from the Jacksonians' generous conception of equality for the
nation's producers; racial and gender subordination were among the bases on which they rested
their vision of the white man's republican liberty and citizenly independence").

74. See Akhil Reed Amar, Forty Acres and a Mule: A Republican Theory of Minimal
Entitlements, 13 HARV. J.L. & PUB. POL'Y 37, 38-40 (1990) (describing exclusionary and
inclusionary versions of republicanism, and identifying the inclusionary version with the early
Republican Party); Balkin, supra note 33, at 3 ("The egalitarian version of republicanism, by
contrast, has argued that government should work to dismantle hierarchies of domination and
dependence and that government should create conditions for a broad base of middle-class voters
who are financially independent and therefore could rule themselves."); see also David Casassas
& Jurgen De Wispelaere, Republicanism and the Political Economy of Democracy, 19 EUR. J.
SOc. THEORY 283, 295 (2016) ("[R]epublican freedom requires a significant level of economic
independence as a countermeasure against a capitalist economic sphere rife with domination.").

75. See supra note 59; FISHKIN & FORBATH, supra note I (manuscript at 49-50) (noting
arguments during Reconstruction that without the right to vote freedmen could not be protected
from domination).

76. See supra notes 72-73 and accompanying text.
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Fishkin and Forbath argue that the republican vision called for a broad
middle class of Americans who could be economically independent and
self-sustaining.77 And it also called for greater inclusion so that more and
more people would enjoy the blessings of republican liberty.78 This makes
sense given the familiar republican concern that economic dependence
makes it impossible for citizens to be their own political masters.79

The republican ideals of the American Revolution and the early federal
republic coexist with Lockean liberalism. Indeed, the republicanism of the
Founders has important differences from the classical republicanism of
Machiavelli and Harrington and is a distinctively American and pragmatic
blend of liberalism and republicanism. 80  Moreover, the Founders'
republican vision became increasingly liberal in the nineteenth century,
eventually turning into the liberal pluralism of the twentieth century."

Nevertheless, key republican ideals and principles remain in the
American political tradition, resurfacing in ever-new guises and adapting
themselves to changing economic and social conditions. The seven
principles identified above never go away; they simply reappear in new
forms, leading to new debates over how to preserve republican ideals in
changing conditions.

In the early Federal period, republicans identified oligarchy and
aristocracy with the customs and trappings of the British Empire. 82

77. See FISHKIN & FORBATH, supra note 1 (manuscript at 1-2) ("[W]e cannot keep our
constitutional democracy-our 'republican form of government'-without constitutional restraints
against oligarchy and a political economy that sustains a broad middle class, wide open and broad
enough to accommodate everyone.").

78. See id. (manuscript at 4-7) (arguing that a "principle of inclusion" is central to the
"democracy of opportunity" tradition that underpins the United States's constitutional
democracy).

79. See WOOD, supra note 41, at 8 (explaining that the Founding generation "took for granted
that a society could not long remain republican if a tiny minority controlled most of the wealth and
the bulk of the population remained dependent servants or poor landless laborers").

80. See Balkin, supra note 33, at 14-15 ("Today most historians believe that the founding era
was a pragmatic mix of both republican and liberal themes and that this ideological mixture was
continually evolving throughout the Revolution and the early years of the republic."); Gibson,
supra note 37, at 261-62 (explaining that founding-era thought was a mix of republican and
liberal elements); Cass R. Sunstein, Beyond the Republican Revival, 97 YALE L.J. 1539, 1540-41
(1988) (arguing that the Founders were "liberal republicans").

81. See Balkin, supra note 33, at 15 ("Liberalism increasingly dominates as America moved
into the nineteenth century, but republican ideas-like belief in the public good, opposition to
oligarchy, and concerns about political corruption-have always remained in the American
political and constitutional tradition."); FISHKIN & FORBATH, supra note 1 (manuscript at 54-58)
(marking the shift to liberal ideals in the late nineteenth and early twentieth centuries).

82. See FISHKIN & FORBATH, supra note 1 (manuscript at 13) ("[T]he revolutionary
generation . .. held it a constitutional essential for the new United States to avoid reproducing the
hierarchies, titles, and aristocratic forms of privilege and elitism that the colonists hoped to leave
behind."); see generally WoOD, supra note 38 (showing how the revolutionary generation sought

1440 [Vol. 94:1427



Republicanism and the Constitution of Opportunity

Monarchical culture and all that came with it, it was believed, led to
corruption and undermined republican government. 83

In Great Britain economic power was often connected to aristocratic
lineage and privilege. Large landholding estates served as a key connection
between the maintenance of aristocracy, political influence, and economic
power. 84 For this reason, the Northwest Ordinance of 1787 was designed to
reduce, if not eliminate, the sources of such power.85 It banned both slavery
and presumptive primogeniture in the new territories: "[T]he estates, both
of resident and nonresident proprietors in the said territory, dying intestate,
shall descend to, and be distributed among their children, and the
descendants of a deceased child . .. in equal parts .... "86 This is an early
regulation of the most powerful form of property-and therefore political
influence-in the New World.

The ban on slavery prevented the growth of plantations with large
numbers of slaves that would drive down the price of free labor and prevent
the economic sustainability of independent, small farmers.87 But the
limitation on primogeniture was equally important. It also served
republican ideals by discouraging the concentration of land ownership (and
thus economic and political power) in hereditary successions. 88 Finally, the
Northwest Ordinance also encouraged education as a method of uplift. 89

to distinguish itself from the culture of monarchy, aristocracy, and hierarchy associated with the
British Empire).

83. See Teachout, supra note 59, at 349-50 ("The British monarch exercised influence over
the representatives, using wealth and patronage to curry favor and to undermine Britain's
constitutional government. Moreover, the public culture of Britain had become wealth seeking,
pandering, and self-serving, with a populace undeserving of the title of a republican citizenry.").

84. See Michael Rush, The Decline of the Nobility, in DEMOCRATIC REPRESENTATION IN
EUROPE: DIVERSITY, CHANGE, AND CONVERGENCE 29 (Maurizio Cotta & Heinrich Best eds.,
2008) ("Ownership of land and, moreover, control of those who worked on the land gave the
nobility immense economic power, but noble power and influence extended well beyond the
economic sphere, intertwining with the social and the political.").

85. See Matthew J. Festa, Property and Republicanism in the Northwest Ordinance, 45 ARIZ.
ST. L.J. 409, 439 (2013) ("Because the rule allow[ed] for the breaking up of landed estates by
equal distribution of land between descendants, it also promoted a more widespread distribution of
land."); id. at 440 ("The concern for property distribution in Section 2 of the Ordinance ...
reflected a desire to populate the new territories with a greater number of virtuous, freeholding
republican citizens.").

86. Northwest Ordinance of 1787, 1 Stat. 50, 51 (1789).
87. David Brion Davis, The Significance of Excluding Slavery from the Old Northwest in

1787, 84 IND. MAG. HIST. 75, 76-77, 79 (1988) (noting that the goal of the Northwest Ordinance
was to encourage poorer white settlers to settle the territory and establish self-government without
having to compete against "cheaper [and] more productive" slave labor).

88. See Festa, supra note 85, at 443, 458 ("[T]he Northwest Ordinance ... was part of the
general move toward a more republican conception of property" because it encouraged a "wider
distribution of property").

Gordon Wood notes that "all the states in the decades following the Revolution abolished both
entail and primogeniture where they existed." WOOD, supra note 41, at 498. The justifications
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The Jacksonian Era brought increasing recognition that oligarchy and
aristocracy arise not merely from official titles of nobility (although there
was plenty of concern about this too) but from inequality of wealth and
opportunity.90 This shift in focus is a natural development. As the country
shed the cultural influence of the British Empire, and everyone gave lip
service to republican ideals of equal citizenship and disdain for aristocratic
privilege, it became clear that the greatest threat to republicanism came
from the developing political economy of the new country. It was
capitalists and financiers, not necessarily highborn, who threatened to create
a new aristocracy of wealth. 91

Whigs and Jacksonians offered different diagnoses and solutions for
these problems. 92 Whigs argued for expanding opportunities to become
owners of land and capital. They argued that being propertyless should be
only a temporary condition, as long as the government created appropriate
infrastructure and incentives for economic growth. Jacksonians, by
contrast, opposed special privileges and federal investments in
infrastructure as corrupting.

As we move through the twentieth century to the twenty-first, these
ideas of anti-oligarchy and anti-aristocracy remain, although they take new
forms. So too does the republican ideal that the government must be
responsive to the people, that it must act in the public interest rather than in
the private interests of elites, and that a current majority should be
forbidden from entrenching itself to maintain political power.

The key question for constitutional theory is how to translate these
ideas into new economic and political contexts that the founding generation
never dreamed of. In this we are assisted, but not constrained, by the views

were republican. As the North Carolina legislature explained in a 1784 statute, these ancient legal
doctrines worked "'only to raise the wealth and importance of particular families and individuals,
giving them an unequal and undue influence in a republic, and prove in manifold instances the
source of great contention and injustice."' Id. Reforming the laws governing the most important
source of wealth at the time-ownership of land-would "'tend to promote that equality of
property which is of the spirit and principle of a genuine republic."' Id.

89. 1 Stat. at 52 ("Religion, morality, and knowledge, being necessary to good government
and the happiness of mankind, schools and the means of education shall forever be encouraged.").

90. See FISHKIN & FORBATH, supra note 1 (manuscript at 25-26) (describing Jacksonian
opposition to laws that would create "inequalities of wealth and influence" and "enable an
emerging oligarchy-the 'moneyed aristocracy'-to amass economic and political power over the
'middling and lower classes"').

91. See Andrew Jackson, Seventh Annual Message (Dec. 7, 1835), in 3 A COMPILATION OF

THE MESSAGES AND PAPERS OF THE PRESIDENTS: 1787-1897, at 164, 165 (James D. Richardson
ed., 1897) ("Lavish public disbursements and corporations with exclusive privileges would be ...
the means by whose silent and secret operation a control would be exercised by the few over the
political conduct of the many . . .. Wherever this spirit has effected an alliance with political
power, tyranny and despotism have been the fruit.").

92. See FISHKIN & FORBATH, supra note 1 (manuscript at 25-26, 28-29, 36) (describing the
contrasting programs of Jacksonians and Whigs).
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of later Americans, including the great social movements of Jacksonianism,
abolitionism, labor, civil rights, feminism (in both its first and second
waves), consumer rights, and gay rights.

Each generation has to decide for itself how to make sense of these
republican ideals. They may disagree among themselves about their
application and about who is being most faithful to them in the present. As
Fishkin and Forbath point out, the Jacksonians and Whigs had different
visions of how to honor the republican commitment to a broad-based
middle class that was economically self-dependent and therefore able to
promote the public interest.93 Whigs insisted that only a powerful federal
government could make the investments necessary to allow people to
become economically self-sufficient; Jacksonians argued that the power of
finance threatened a new aristocracy of wealth and political oligarchy. 94

Ironically, however, the Jacksonian embrace of slavery brought its
own form of political corruption. The antislavery advocates who founded
the Republican Party argued that the "Slave Power"-often defended by
Jacksonian politicians--was the most dangerous form of oligarchy and
aristocracy and that it was inherently corrupting to the values of
republicanism. 95 It is therefore no accident that the new party called itself
Republican. The reason was not because its members preferred
representative government to direct rule-it was because they wanted to
preserve republican ideals of self-rule, anti-oligarchy, and anticorruption. 96

93. See id. (manuscript at 29-30) (describing Jacksonians' and Whigs' contrasting visions of
political economy, in which Whigs were not "unduly troubled by growing inequality of wealth" as
long as there was an opportunity to rise in society, whereas Jacksonians "hewed to the old
republican precept that a rough 'equality in the actual condition' of the citizenry was essential to
republican constitutions").

94. Id. (manuscript at 28-29) (contrasting the Whigs' activist conception of national
government with the Jacksonians' defense of federalism, agrarianism, and decentralized
development).

95. See ERIC FONER, FREE SOIL, FREE LABOR, FREE MEN: THE IDEOLOGY OF THE
REPUBLICAN PARTY BEFORE THE CIVIL WAR 9-10 (reprt. ed. 1995) (explaining Republican
concerns that a "conspiratorial 'Slave Power' ... had seized control of the federal government and
was attempting to pervert the Constitution for its own purposes"); HEATHER COx RICHARDSON,
TO MAKE MEN FREE: A HISTORY OF THE REPUBLICAN PARTY 6-7 (2014) (noting that Founders
of the Republican Party feared that a small number of plantation owners, who owned almost all of
the wealth in the region through their control over land and slaves, would attempt to use their
economic and political power to impose a new oligarchy on Americans).

96. See FONER, supra note 95, at 40 (explaining Republicans' belief that the South had
undermined freedom and democratic values because of its "irrevocably fixed hierarchical" class
structure "dominated by an aristocracy of slaveholders").
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V. Ideological Drift and the Central Problem of Maintaining Republican
Government

The intimate connections between Jacksonian democracy-which
claimed to stand for republican values in the 1830s-and the Jacksonian
defense of the Slave Power is a key example of the problem of maintaining
a healthy republican form of government under continuously changing
circumstances. No assertion of republicanism in American history is pure;
each is compromised by its situation and by its political allies. Therefore, it
is often the case that both sides of a political dispute can invoke republican
ideals on their behalf and plausibly accuse the other side of undermining or
betraying those ideals.

Equally important, the opponents of oligarchy and aristocracy in one
generation are easily tempted and co-opted into becoming the defenders of
new forms of antirepublican arrangements in later years. This is an
example of what I have called "ideological drift." 97

I noted earlier that time is the great enemy of republics, because as
time goes on and circumstances change, corruption finds ever-new ways of
entering the system, weakening the institutions and practices that ensure
republican government. 98 The causes of corruption, however, are not
simply human frailty and fallenness. They also arise from social,
demographic, and technological changes. These alter the meanings and
practical effects of older social arrangements, offer ever-new opportunities
for attaining and entrenching power, and thus present ever-new problems
for maintaining self-rule. This means that republicanism, if it is to have a
coherent and enduring set of political commitments, cannot be identified
with a permanently fixed set of arrangements. Time and political
contestation continuously produce ideological drift, turning the republican
stalwarts of an earlier era into the defenders of self-entrenchment and
corruption in the next.

As we have seen, republicanism is deeply connected to political
economy. But political economy is always changing due to changes in
technology and culture, demographic shifts, political conflict, and war.
Therefore, a commitment to republicanism requires a perpetual reanalysis
of the political economy of a republic. Even if basic laws do not change
quickly, economic arrangements are always changing, and people are
always struggling with each other to turn existing legal arrangements to
their advantage. If we trace the development of American inequality in the

97. See generally J.M. Balkin, Ideological Drift and the Struggle Over Meaning, 25 CONN. L.
REV. 869, 870 (1993) (defining ideological drift as the changing valence of moral, political, and
theoretical arguments "over time as they are applied and understood repeatedly in new contexts
and situations").

98. See supra notes 59-63 and accompanying text.
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last fifty years, we will discover that it arises not only from changes in
economic conditions and technology, but also from determined efforts by
groups to change the tax code, administrative regulations, antitrust law,
labor law, and constitutional doctrine to entrench their economic and
political power. 99

The questions in every generation are the same: Who are the new
aristocrats? Who are the new oligarchs? What is the source of their power
and what form does oligarchy take? How is structural corruption entering
the political system? People disagree about these questions today even as
Jacksonians and Whigs disagreed. Liberals think they know where the
sources of corruption arise. But the conservative base of the Republican
Party identifies oligarchy and aristocracy with well-educated secular elites,
especially on the left. They fear a cultural and educational oligarchy
dictating the terms of American life to them. Because the conservative base
of the Republican Party views the question this way, they have found
themselves in a coalition with business conservatives and national security
hawks. As we have seen in the past year, this coalition has become
increasingly unstable, as members of the base recognize that their own
coalition partners are part of the problem, not the solution. 100

Because of ideological drift, older forms of anti-oligarchy rhetoric can
be captured by new aristocracies and oligarchies to defend their interests.
The Jacksonian ideas of opposition to class legislation and the antislavery
ideals of Free Labor were captured by Gilded Age conservatives in the late
nineteenth century and turned to the defense of bare-knuckled capitalism.101
Ideological drift is always in operation because each generation adapts the
most successful ideas of past debates opportunistically and for its own
concerns and interests.10 2

This helps explain the ideological drift of the First Amendment.
Earlier in the twentieth century, it was used to defend labor unions, antiwar

99. FISHKIN & FORBATH, supra note 1 (manuscript at 69-71); JACOB S. HACKER & PAUL
PIERSON, WINNER-TAKE-ALL POLITICS: How WASHINGTON MADE THE RICH RICHER-AND
TURNED ITS BACK ON THE MIDDLE CLASS 99-10 1 (2010) (describing use of deregulation and tax
reform to politically entrench and further enrich a wealthy minority).

100. See David Frum, The Great Republican Revolt, ATLANTIC (Jan./Feb. 2016),
http://www.theatlantic.com/magazine/archive/2016/01/the-great-republican-revolt/419118/
[https://perma.cc/V8KA-J3HE] (discussing the growing instability of the contemporary
Republican Party coalition and its effects on the 2016 election).

101. Jack M. Balkin, Digital Speech and Democratic Culture: A Theory of Freedom of
Expression for the Information Society, 79 N.Y.U. L. REV. 1, 25-26 (2004) [hereinafter Balkin,
Digital Speech and Democratic Culture]; Jack M. Balkin, Some Realism About Pluralism: Legal
Realist Approaches to the First Amendment, 1990 DUKE L. REV. 375, 383-84 (1990) [hereinafter
Balkin, Some Realism About Pluralism]; Joseph Fishkin & William E. Forbath, The Great Society
and the Constitution of Opportunity, 62 DRAKE L. REV. 1017, 1029 (2014).

102. See, e.g., Balkin, supra note 97, at 871 (describing the "gradual and partial reversal" of
conservative and liberal positions on the libertarian conception of free speech).
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activists, and advocates of contraception and women's equality. 103  But
once the First Amendment become central to the pantheon of civil liberties,
it was also possible to adapt it to new ends.1 04 By the early twenty-first
century, the First Amendment has become the most powerful antiregulatory
tool in the information age, especially in a world in which information and
information goods are central to markets.1 05

Fishkin and Forbath tell the story of change and co-optation of
Jacksonian and free-labor ideals during the late-nineteenth century. 106

Republican progressives like Theodore Roosevelt understood that a
powerful national state was necessary to protect republican ideals in the age
of huge corporations and trusts.1 07  The New Dealers, led by Franklin
Roosevelt, argued against economic royalism, and for the promotion of a
more just conception of economic liberty as nondomination. To this end
they advocated collective bargaining rights, investments in infrastructure,
and the beginnings of the modern conception of social insurance.1 08 In this
way, the New Dealers borrowed ideas from both the Jacksonians and the
Whigs of the antebellum period.1 09

This constant borrowing and reconfiguration of constitutional themes
is necessary in order to deal with changing circumstances. And it is crucial
to the survival of republicanism. Because people's actions within an
economic and political system are constantly changing, and because the
effects of existing laws change over time, the problem of oligarchy and
aristocracy is constantly mutating. So too is the problem of maintaining
republican government.

103. Balkin, Some Realism About Pluralism, supra note 101, at 383-84 (noting "the historical
connections between left politics and free speech" in the United States).

104. Id. at 384 ("Business interests and other conservative groups are finding that arguments
for property rights and the social status quo can more and more easily be rephrased in the
language of the first amendment by using the very same absolutist forms of argument offered by
the left in previous generations."); id. at 392 ("[A]s liberals in the 1930s and 1940s gained power,
they ... replaced the previous era's faith in an abstract concept of economic freedom with a
pluralist faith in an abstract concept of expressive freedom.").

105. Balkin, Digital Speech and Democratic CUilture, supra note 101, at 25-27.
106. FISHKIN & FORBATH, supra note 1 (manuscript at 54-55).
107. Theodore Roosevelt, Address at Providence, R.I. (Aug. 23, 1902), in ADDRESSES AND

PRESIDENTIAL MESSAGES OF THEODORE ROOSEVELT 1902-1904, at 11, 15-16 (1904) ("The
great corporations which we have grown to speak of rather loosely as trusts are the creatures of the
State, and the State not only has the right to control them, but it is in duty bound to control
them .... ").

108. FISHKIN & FORBATH, supra note 1 (manuscript at 58-60).
109. Id. (comparing Roosevelt's political program to the ideas of both the Jacksonians and the

Whigs).
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The "Constitution of Opportunity" in Politics
and in the Courts

Cynthia Estlund*

Here is a proposition that most American progressives today would
endorse: Widely shared economic opportunity and a broad middle class
flanked by neither an underclass nor an oligarchic overclass are essential to
the health of our polity. Joseph Fishkin and William Forbath, in their book
in progress,I are brilliantly excavating a once-powerful, mostly forgotten
vein of constitutional thought that so held. What has been mostly forgotten,
and what Fishkin and Forbath hope to revive, is precisely the constitutional
import of issues of political economy-of economic inequality, mobility,
and opportunity. The forgetting is part of what they are up against in
persuading readers that the constitutional register, in which such arguments
were made for much of American history, really matters. But there are
deeper challenges in store for Fishkin and Forbath's constitutional vision.

I confess to being largely in thrall to the Fishkin-Forbath view of
things-moved by their retelling of American political and constitutional
history, and largely in tune with both their regrets about the past and their
hopes for a future resurgence of a progressive rival to the neo-libertarian
constitution. In particular, I admire the authors' effort to braid together the
two histories of struggle for equal opportunity-the struggle against
discriminatory exclusion and the struggle for broadly shared economic
opportunity. Those two struggles-here called the "constitution of
inclusion" and the "constitution of opportunity"-often struggled with each
other throughout American history, and Fishkin and Forbath are very frank
about the extent to which various strains and bearers of the constitution of
opportunity narrative were deeply compromised by exclusionary impulses
and commitments. Jefferson the slave owner and Jackson the slayer of
Native-Americans are problematic heroes, and Fishkin and Forbath do not
run away from that.

Unfortunately, the two strains of egalitarianism-the struggle for
greater economic equality and the struggle for inclusion-still clash.
Racially inflected fears and resentments and illiberal cultural commitments
are among the forces that divide the political coalition that would be
necessary to enact the redistributive reforms called for by the constitution of

* Catherine A. Rein Professor of Law, New York University School of Law. I would like to
thank my research assistant Ellen Campbell and the editors of the Law Review for their work on
this essay.

1. JOSEPH FISHKIN & WILLIAM E. FORBATH, THE ANTI-OLIGARCHY CONSTITUTION
(forthcoming 2017) (on file with the Texas Law Review).
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opportunity. Indeed, even among the progressives who would lead the
charge for inclusive egalitarianism, there is tension between those two
strains of political-economic thought. But I am getting ahead of myself.

I begin by probing one central issue in the book: Why did those two
strains of political-economic thought diverge so dramatically after the New
Deal on just the dimension the authors stress-the extent to which their
proponents recognized and emphasized the constitutional stakes of these
struggles? Second, I examine some of the related challenges to the project
of reviving the constitution of opportunity in the political domain, where it
will necessarily rise or remain largely dormant. Finally, in a more
optimistic vein, I explore what the constitution of opportunity could amount
to as a legal matter, particularly in the labor arena.

I. The "Great Forgetting": Why and When?

The high water mark of the constitution of opportunity in the Supreme
Court might be its blockbuster Jones & Laughlin Steel2 decision upholding
the National Labor Relations Act (NLRA) against both Commerce Clause
and liberty of contract objections. 3 The biggest surprise was the decision's
broad reading of Congress's commerce power, for the constitutional liberty
of contract had been cut down to size two weeks earlier in West Coast Hotel
Co. v. Parrish,4 which upheld a state minimum wage law against the claim
that it infringed the constitutional liberty of both parties to the employment
contract to set whatever terms they chose.5 But Jones & Laughlin
decimated what remained of the liberty of contract in upholding an order to
reinstate employees fired for union activity.6 Not so many years earlier, in
Adair v. United States,7 the Court had struck down a ban on anti-union
discrimination, holding that "it is not within the functions of
government ... to compel any person, in the course of his business and
against his will to accept or retain the personal services of another."8 The
author of Adair was Justice Harlan,9 who would have upheld the maximum-
hours law struck down in Lochner.'0  If the liberty of contract meant
anything, in short, it meant the liberty not to contract at all.

The Court in Jones & Laughlin thus had to extend its repudiation of
the constitutional construct of liberty of contract in order to uphold the
NLRA and its fettering of employers' freedom to fire employees at will.

2. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937).
3. Id. at 30, 45.
4. 300 U.S. 379 (1937).
5. Id. at 395-400.
6. 301 U.S. at 47-49.
7. 208 U.S. 161 (1908).
8. Id. at 174.
9. Id. at 166.
10. Lochner v. New York, 198 U.S. 45, 65, 74 (1905).
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And it did so rather breezily. Citing the statute's central aim "to safeguard
the right of employees to self-organization and to select representatives of
their own choosing for collective bargaining or other mutual protection
without restraint or coercion by their employer," the Court intoned: "That is
a fundamental right. Employees have as clear a right to organize and select
their representatives for lawful purposes as the respondent has to organize
its business and select its own officers and agents.""1

In Fishkin and Forbath's account, this was an explicit, but now
forgotten, recognition of workers' constitutional freedom to form unions
and bargain collectively and an affirmation of constitutional claims being
made at the time by many unionists and worker advocates on behalf of the
right to organize.' 2 That is a fair reading. What else would it mean in our
legal culture to call a right "fundamental"? But I suspect that the Court's
choice of words reflected some equivocation about where the Constitution
stood in debates about workers' collective rights. Workers' "fundamental"
rights might counter the Lochnerian constitution and might help justify
Congress's protection of those rights against employer reprisals (and that in
turn might be just the sort of work that Fishkin and Forbath's constitution of
opportunity can do). In declining to describe those collective rights
themselves as constitutional, however, the Court may have betrayed some
reluctance to jump back into the very constitutional thicket from which it
was in the process of extricating itself-the thicket of constitutionalized
claims about the proper organization of economic life.

Of course, we now know that the Court was poised to jump head first
into another constitutional thicket that was hardly unrelated to the
organization of economic life: the effort to dismantle American apartheid.
That is the point at which the two "equal opportunity" narratives diverged
in their invocation of constitutional claims. Fishkin and Forbath explore
several reasons for the post-World War II eclipse of the constitution of
opportunity-of explicitly constitutional arguments for broadly shared
economic opportunity-just as the constitution of inclusion began to shape
the agenda of all three branches of the federal government. 3 But they give
short shrift to one possible reason, perhaps because it is too familiar and
conventional: The traumatic rise and fall of Lochner may have transformed
conceptions of the proper role of constitutional argumentation even more
dramatically than they admit.

Many of us can recite by heart the edict of Carolene Products,4 issued
a year after Jones & Laughlin: Constitutional scrutiny was to be redirected
away from regulation of "ordinary commercial transactions"-including

11. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 33 (1937) (emphasis added).
12. FISHKIN & FORBATH, supra note 1 (manuscript at 80).
13. Id. (manuscript at 61).
14. United States v. Carolene Products Co., 304 U.S. 144 (1938).
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labor market transactions-and toward a narrower set of legal
controversies: laws conflicting with a "specific prohibition" of the
Constitution and its Bill of Rights; laws restricting the political process; and
laws directed at racial minorities, prejudice against whom "tends seriously
to curtail the operation of those political processes ordinarily to be relied
upon to protect minorities."15 That formula neatly distinguished the coming
judicial assault on racial segregation and discrimination from other
controversies over the shape of the political economy and the distribution of
opportunity.16 Exclusion of African-Americans from whatever economic
opportunity structure was enjoyed by white people offended our
constitutional commitments in a way that defects in that opportunity
structure itself did not.

It is true, of course, that the familiar Footnote Four categories were
meant to discipline the scope of judicial review, not to exhaust the meaning
of the Constitution for all political actors.' 7 But that may understate the
lesson learned from Lochner and the constitutional crisis over the early
New Deal. That era had exposed-arguably for the first time, and
especially for progressives-the really dangerous potential of
constitutionalizing arguments about how the economy should be governed.
Even if constitutional arguments need not be directed to judges, they tend to
empower judges, given the institution of judicial review.' 8 Judicial review
can become judicial supremacy, and can frustrate democracy, if the
Constitution is read to govern too much. Better to adopt a more spare
constitutional vision that leaves the great bulk of social and economic
policy making to the political process and that constrains the political
process mainly when it is manifestly prone to failure, as in the case of
stigmatized and marginalized minority groups.

For judges and scholars that lesson resonated for many decades, and
we can probably all hear its refrains echoing in our heads. I hear them in
the voice of my constitutional law professor, Robert Bork, and in the words
of John Hart Ely, whose scholarly elaboration of the logic of Footnote Four
in Democracy and Distrust posed the most cogent challenge to the Court's
expansive constitutional decisions in the realm of reproductive autonomy,

15. Id. at 152 n.4.
16. The Court had already tentatively begun this undertaking, for example, in striking down

the all-white primaries in the Texas Democratic Party in Nixon v. Herndon, 273 U.S. 536, 541
(1927).

17. Hence the upsurge of scholarship on "the Constitution outside the courts." See LARRY
KRAMER, THE PEOPLE THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW

218-20 (2004); MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS 168
(1999); J.M. Balkin & Sanford Levinson, The Canons of Constitutional Law, 111 HARV. L. REV.
963, 1003-06 (1998).

18. Frank I. Michelman, The Unbearable Lightness of Tea Leaves: Constitutional Political
Economy in Court, 94 TEXAS L. REV. 1403, 1404 (2016).
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for example.' 9 It is almost embarrassing to return to those familiar refrains
here, in the face of Fishkin and Forbath's profoundly learned plea for a
more fulsome, though less court-centered, vision of what the Constitution
requires of our political-economic arrangements. But the ghost of Lochner
may still be haunting the halls of academe and public discourse, and
inhibiting the proponents of wider economic opportunity and equality from
making their arguments in constitutional terms.

II. The Fraught Politics of Opportunity and Inclusion

The logic of leaving the great bulk of economic and social policy
making-including the constitution of opportunity agenda-to elected
legislators and democratic politics is powerful, and Fishkin and Forbath do
not deny it. The biggest challenge for their project, and for the future of
constitutional arguments about the structure of economic opportunity, does
not lie in a restrained judicial conception of the Constitution's demands.
(On the contrary, Fishkin and Forbath might wish to revive that once-
conservative commitment to judicial restraint, the political valence of which
shifted some time ago, in a colossal case of Balkin-style "ideological
drift.")20 The greater challenge lies in an American electorate that appears
sharply divided, even in this era of reawakened anxiety about inequality,
over the redistributive, anti-oligarchy agenda that Fishkin and Forbath
argue is essential to the vitality of a republican form of government.2'
Survey data suggest more widespread concern about inequality, and greater
receptivity to government intervention to address it, than one might expect
given the anti-tax, anti-redistributive agenda of the party that currently
controls Congress and over thirty state governorships.22 That suggests an
opportunity for the constitution of opportunity agenda, which should appeal

19. See JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 15,
248 n.52 (1980); Robert H. Bork, Neutral Principles and Some First Amendment Problems, 47
IND. L.J. 1, 11 (1971).

20. Jack M. Balkin, Ideological Drift and the Struggle Over Meaning, 25 CONN. L. REV. 869,
870-71 (1993).

21. For example, in a recent Gallup poll, 52% of Americans opined that Americans should
heavily tax the rich to redistribute wealth, while 45% disagreed. Frank Newport, Americans
Continue to Say U.S. Wealth Distribution is Unfair, GALLUP (May 4, 2015),
http://www.gallup.com/poll/I 182987/americans-continue-say-wealth-distribution-unfair.aspx
[https://perma.cc/KZ37-DP8W].

22. For example, while 90% of Democrats think that the government should take action to
reduce the wealth gap, only 45% of Republicans agree. Even within the Republican Party, there
are stark divides between Tea Party and non-Tea Party Republicans on issues like the minimum
wage. Additionally, Republicans do not see reducing "poverty" (where only 13% think the
government should do nothing) and reducing "the gap between the rich and everyone else" (where
33% think the government should do nothing) as the same thing. Most See Inequality Growing,
but Partisans Differ Over Solutions, PEW RES. CTR. (Jan. 23, 2014), http://www.people-
press.org/2014/01/23/most-see-inequality-growing-but-partisans-differ-over-solutions/
[https://perma.cc/WMG8-X9KQ].
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to all but the most privileged citizens-the overwhelming majority that has
missed out on the outsized gains at the top. Unfortunately, the most
eloquent contemporary exponents of that agenda have not been able to win
many general elections outside of Vermont and Massachusetts.23

That is the steepest hill that Fishkin and Forbath's constitutional
agenda has to climb, and they have much to say about why that is so. For
one thing, racial divisions, resentments, anxieties about immigration, and
the zero-sum politics that they have fueled cloud the prospects for a
redistributive agenda. The constitution of inclusion has not utterly
conquered the hearts and minds of the whole citizenry, which is sharply
split over whether American ideals require greater receptivity to
immigration and immigrants, or rather a greater commitment to preserving
jobs and economic opportunity for American citizens.24 So too, sharp and
sincere disagreements over the meanings of equality and inclusion divide
the necessary coalition for an economically egalitarian agenda. Does Equal
Protection require "color blind" equal treatment or rather a race-conscious
offensive against continuing disparities?25

In short, the people need to be persuaded by the constitution of
opportunity agenda before it can do much more than fend off or neutralize
its neo-libertarian constitutional counterpart. Indeed, it probably can't do
even that without gaining much greater popular traction than it now enjoys.
Of course, it is among the highest callings of intellectuals to change the
public conversation. But it is also among the most challenging of callings,
and the challenges faced by the Fishkin and Forbath agenda are daunting
indeed.

Many white Americans who are struggling to keep their heads above
water are more inclined (and are encouraged) to blame others-racially and
ethnically distinct others-who are engaged in that same struggle than those
who are pulling the strings at the top. The history that Fishkin and Forbath
recount shows those divisive and exclusionary impulses at work even
among the foremost expositors of the constitution of opportunity, and

23. I refer to Bernie Sanders and Elizabeth Warren, both elected as Senators in two of the
most liberal states in the nation.

24. See Jens Manuel Krogstad, On Views of Immigrants, Americans Largely Split Along Party
Lines, PEW RES. CTR. (Sept. 30, 2015), http://www.pewresearch.org/fact-tank/2015/09/30/on-
views-of-immigrants-americans-largely-split-along-party-lines/ [https://perma.cc/KNV4-PSMP].

25. For example, while a majority of Americans support campus affirmative action, there are
sharp racial disparities: While 55% of whites support campus affirmative action, 84% of blacks
and 80% of Hispanics believe these programs are a good idea. Bruce Drake, Public Strongly
Backs Affirmative Action Programs on Campus, PEW RES. CTR. (Apr. 22, 2014),
http://www.pewresearch.org/fact-tank/2014/04/22/public-strongly-backs-affirmative-action-
programs-on-campus/ [https://perma.cc/V3EY-TVSP]. Additionally, support is considerably less
for affirmative action when the issue is minority preference (especially in hiring) instead of
academic affirmative action. Public Backs Affirmative Action, But Not Minority Preference, PEW
REs. CTR. (June 2, 2009), http://www.pewresearch.org/2009/06/02/public-backs-affirmative-
action-but-not-minority-preferences/ [https://perma.cc/5T8A-PG4D].
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indeed sometimes tightly interwoven into their agenda. 26 Indeed, across the
whole expanse of American history that they survey, at least until the Civil
Rights Revolution, the voices that support a genuinely inclusive
commitment to broad-based economic opportunity are few and far between,
and never commanded a sturdy political majority.2 7 Reconstruction might
be an exception, but it required the temporary disenfranchisement of white
Southerners; the New Deal, for all its virtues, excluded most Southern black
workers-then-disenfranchised, and confined to agricultural and domestic
work-at the insistence of a later generation of white Southerners.

Today most progressive intellectuals and opinion leaders would gladly
sign on to an inclusive opportunity agenda-one that integrated both
constitutional narratives of equal opportunity. But that is not as
straightforward as it might sound, and as Fishkin and Forbath might wish,
once one moves past general principles to priorities and policy specifics.
Those progressives who harken mainly to the unfinished business of the
civil rights movement in dismantling racial and gender hierarchies are likely
to have different priorities than those who seek to build a wide coalition of
the not-rich against growing economic inequality. Witness the 2016
Democratic presidential contest, in which Hillary Clinton, fighting to shore
up black support, attacked Bernie Sanders for focusing too much on
bashing the banks and too little on redressing continuing racial injustice.28

Similarly, "Occupy Wall Street" and "Black Lives Matter," though often
uttered in the same breath as signs of a rising tide of progressive
mobilization, have rather different goals and constituencies. 29

Fishkin and Forbath themselves can play a crucial role in helping
progressive intellectuals rethink the relationship between the constitution of
inclusion-especially the thicker versions of it that call for affirmative race-
conscious remediation of past discrimination-and the struggle for greater
economic equality for the broad sweep of working people. Just to take a
single obvious example close to home: Should race-based affirmative action

26. See, e.g., FISHKIN & FORBATH, supra note 1 (manuscript at 67) ("[F]oes of civil rights
enforcement drew on some of the legacies of the old Constitution of Opportunity to depict
integration and affirmative action as threats to white children's basic initial endowments of
opportunity.").

27. See id. (manuscript at 7) ("There have always been some individuals and organizations
who understood the democracy of opportunity project and its democratic character in these terms,
but usually-with the extremely important exception of Reconstruction-these were dissenting
views.").

28. Nicholas Confessore & Yamiche Alcindor, Hillary Clinton, Shifting Line of Attack, Paints
Bernie Sanders as a One-Issue Candidate, N.Y. TIMES, Feb. 13, 2016.

29. See generally Peter Dreier, Black Lives Matter Joins a Long Line of Protest Movements
That Have Shifted Public Opinion-Most Recently, Occupy Wall Street, SALON (Aug. 15, 2015),
http://www.salon.com/2015/08/15/black_lives_matterjoins_a_long_lineof protest_movements_
that_have_shiftedpublicopinionmost_recentlyoccupywall_street/ [https://perma.cc/DN4A-
2T9H].
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in university admissions give way to class-based affirmative action? 30 Of
course, one might contend for "both-and" rather than "either-or." But the
two strategies for expanding educational opportunity compete for a scarce
commodity: tolerance in the academy and society for departures from
conventional predictors of academic success, such as grades and test scores.

Assuming that Fishkin and Forbath and other progressive opinion
leaders can fashion a fully integrated and inclusive opportunity agenda, they
will face challenges in selling it to the people. The political majority of not-
rich people that would need to come together in support of the opportunity
agenda is fractured along both racial and cultural lines. For cultural
conservatives, issues like abortion, gay rights, gun control, and a larger
governmental role in health care are not mere distractions from the
economic interests that non-elites share.3' Fishkin and Forbath would
rightly respond that a progressive agenda constructed around the
constitution of opportunity would better the prospects for bridging those
cultural divisions. But query whether that means soft-pedaling reproductive
rights and the rights of sexual minorities, central to the contemporary
constitution of inclusion.

Demographic diversity and divisions are part of the challenge here. It
is an unfortunate fact of human history, so far, that building a broad
constituency for a thick set of tax-supported social entitlements is much
harder in a society that is highly diverse along racial, ethnic, and religious
lines than in one that is relatively homogeneous.32 Indeed, it has never been
done. The countries of northern Europe that provide the familiar models of
generous and egalitarian social welfare policies developed those policies,
and the politics that supported them, within strikingly homogeneous
societies.33 Mass immigration and the much greater diversity it has brought
about have put those policies under serious political pressure.34 (It seems
that some elements of "American exceptionalism" are not so exceptional
anymore.)

30. For a thoughtful meditation on some of the dilemmas, see generally Deborah C. Malamud,
Class-Based Affirmative Action: Lessons and Caveats, 74 TEXAS L. REV. 1847 (1996). Fishkin
himself has addressed this issue in his excellent book, JOSEPH FISHKIN, BOTTLENECKS: A NEW
THEORY OF EQUAL OPPORTUNITY (2014). It will be interesting to see how the Fishkin-Forbath
team recasts the issue.

31. For an example, see THOMAS FRANK, WHAT'S THE MATTER WITH KANSAS?: HOW

CONSERVATIVES WON THE HEART OF AMERICA (2004).

32. I have made this point before in commenting on Professor Fishkin's book, FISHKIN,
BOTTLENECKS, supra note 30.

33. See Ulf Hedetoft, Denmark: Integrating Immigrants Into a Homogenous Welfare State,
MIGRATION POL'Y INST. (Nov. 1, 2006), http://www.migrationpolicy.org/article/denmark-
integrating-immigrants-homogeneous-welfare-state [https://perma.cc/8BXZ-UK5L].

34. See id. (noting that Danish "citizens and political actors have started to focus on (and
often ideologically exaggerate) the financial burden newcomers place on the welfare system").
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It might be too easy for the highly educated liberal elites who would
lead the charge for an inclusive constitution of opportunity to ascribe those
illiberal impulses to sheer racism or ignorance, though those are still in
wide circulation. Too easy in part because it is illiberal attitudes and
practices within some immigrant communities that have contributed to an
anti-immigrant backlash in societies committed to gender equality and
freedom of expression.35 Diversity can bring real differences in beliefs,
behavior, language, family arrangements, and cultural practices; some of
those differences challenge deep-seated assumptions about who is
deserving of societal support, and who is the "us" to whom solidarity
should extend. And when borders seem porous and immigration flows
uncontrolled, people wonder even how many of "us" there are. 36 The very
future of humanity may depend on widening the reach of empathy,
generosity, and solidarity-not just in sentiments and attitudes, but in
willingness to make tangible sacrifices-across lines that have long divided
people. That is a challenging project that we have only begun.

Returning to the vocabulary of the Fishkin-Forbath project, the
constitution of opportunity is still entangled and in tension with the
constitution of inclusion in the diverse United States and beyond. 37 All of
this means not that the constitution of opportunity agenda is doomed, but
only that the interplay and tension between these two strands of modern
liberalism will continue even if Fishkin and Forbath and their allies succeed
in restoring the constitutional weight and resonance of arguments about
economic inequality. No surprise there, certainly not to the authors
themselves.

35. Apart from ongoing controversies over female circumcision, headscarves, and burqas,
there are more tragic recent examples: the murderous rampage in Paris triggered by satirical
depictions of Mohammed (and fed by anti-Semitism), and a misogynistic outburst in Cologne,
Germany, involving asylum-seekers of Arab and North African descent. See Dan Bilefsky &
Maia de la Baume, Terrorists Strike Charlie Hebdo Newspaper in Paris, Leaving 12 Dead, N.Y.
TIMES (Jan. 7, 2015), http://www.nytimes.com/2015/01/08/world/europe/charlie-hebdo-paris-
shooting.html [https://perma.cc/Q24H-G3PQ]; Jim Yardley, Sexual Attacks Widen Divisions in
European Migrant Crisis, N.Y. TIMES (Jan. 13, 2016), http://www.nytimes
.com/2016/01 /14/world/europe/a-climate-of-fear-widens-divisions-in-europes-migrant-crisis.html
[https://perma.cc/W7RZ-RS9P].

36. That appears to have been a concern with regard to recent entrants to Germany from
points east. See Anton Troianovski, Number of Migrants Coming to Germany Slows in Recent
Weeks, WALL ST. J., Dec. 7, 2015.

37. That tension could be mitigated if it were possible to finance the project of bringing up the
bottom by soaking the rich at the top. But that is probably not possible, either economically or
politically. See, e.g., William G. Gale et al., Would a Significant Increase in the Top Income Tax
Rate Substantially Alter Income Inequality?, BROOKINGS (Sept. 28, 2015),
http://www.brookings.edu/-/media/research/files/papers/2015/09/28-taxes-inequality/would-top-
income-tax-alter-income-inequality.pdf [https://perma.cc/ZJS6-LDKV] (finding that a sizeable
increase in the top income tax rate with proceeds directly transferred to the poor ultimately results
in a very limited impact on income inequality).
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III. The Legal Uses of the Constitution of Opportunity

But I want to turn to a more optimistic and lawyerly response to the
Fishkin-Forbath project. A central question to which they must respond,
and that animates much of the commentary on their project, is, "What does
it mean, and how does it matter, to call their egalitarian agenda
'constitutional'?" For now, let us put to one side the use of that agenda to
change political discourse and add heft to political efforts to create a more
egalitarian society; that does not sound very legal, much less
"constitutional," to many readers. And let us put to the other side, for now,
the potential use of the constitution of opportunity by courts to overrule the
legislature, which Fishkin and Forbath largely abjure.38

That leaves at least two more conventionally legal deployments of the
constitution of opportunity, both explored by Fishkin and Forbath. The first
is as a resource in statutory interpretation-especially in interpreting some
of the grand framework statutes, enacted decades ago, that still govern vast
swaths of our economic life, such as labor relations, antitrust, and
arbitration. The constitution of opportunity might offer weighty reasons to
construe ambiguous or open-textured provisions of those statutes in ways
that expand the economic opportunities of the many or that restrict the
economic power of those with a lot of it to constrain the entitlements or
rewards of those with much less of it.39 The second is to counter the neo-
libertarian uses of the Constitution, especially the First Amendment, when
it is deployed to constrain the political branches. Fishkin and Forbath offer
the constitution of opportunity as a reason, more substantive and more
powerful than judicial restraint, to defer to the political branches when they
act to expand the economic opportunities of ordinary citizens or to constrict
the economic clout of those at the top. Let us take up some examples.

In the field of money and politics, Fishkin and Forbath rightly trace the
difficulty of building political support for redistributive policies partly to
the ability of wealthy actors to skew the political process and public debate
away from serious threats to their privileges and perquisites. (They
sometimes do so by exploiting cultural, racial, and other divisions and
tensions.) The ability of wealth to skew politics strikes at the heart of the
constitution of opportunity that Fishkin and Forbath want to revive: it is
precisely because the distribution of wealth and economic opportunity is
bound to affect the distribution of political power that the former was
viewed by many founders, and many of their successors, as a matter of
profound constitutional import.40 So the constitution of opportunity agenda

38. See FISHKIN & FORBATH, supra note 1 (manuscript at 2).
39. For a precursor, see Clyde Summers, The Privatization of Personal Freedoms and

Enrichment of Democracy: Some Lessons from Labor Law, 1986 U. ILL. L. REv. 689, 695-96
(1987).

40. FISHKIN & FORBATH, supra note 1 (manuscript at 13-15, 27-29).
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seeks not only to engineer a more equal distribution of wealth and
economic opportunity, but also to interrupt the mechanisms by which
wealth warps politics. The latter effort has sometimes managed to attract
the necessary votes to become law, whether through legislation or
referendum, but those majoritarian efforts to constrain the role of money in
politics have been blocked in recent years by the Supreme Court in the
name of the First Amendment.4 1

A striking example discussed by Fishkin and Forbath is the Court's
2012 decision in American Tradition Partnership v. Bullock,42 which
invalidated a Montana law prohibiting corporate contributions in support of
political candidates. The majority issued a terse one-paragraph per curiam
decision citing Citizens United: "[P]olitical speech does not lose First
Amendment protection simply because its source is a corporation." 43 Four
dissenters would have instead reconsidered Citizens United itself.44 As
Fishkin and Forbath show, however, Montana's citizens held a radically
different view of the Constitution when they enacted the law in question.
The law was adopted, not by the legislature but by popular initiative, "in
1912, at the height of Progressive constitutional agitation to undo the
oligarchic power structure of the railroad barons and corrupt party officials
who dominated the politics of the West."45 The Montana law "actually
implemented the Constitution as a reform-minded public then understood it,
informed by the anti-oligarchy constitutional precepts of the day"; it
"protect[ed] the political economy on which the Constitution rests." 46 That
is just the sort of popular constitutionalism that Fishkin and Forbath hope to
revive outside the courts. But the Court's 2012 decision to strike down the
law underscores the work that the anti-oligarchic constitution of opportunity
can do inside the courts as well: it could and should counter the increasingly
full-throated neo-libertarian conception of the First Amendment that
constitutionalizes the market as the proper organizing principle for politics
as well as economics. 47

41. See, e.g., McCutcheon v. Fed. Election Comm'n, 134 S. Ct. 1434, 1442 (2014) (striking
down statutorily imposed aggregate limits on political donations); Am. Tradition P'ship v.
Bullock, 132 S. Ct. 2490, 2491-92 (2012) (striking down state prohibition against corporate
expenditures in support of political candidates); Citizens United v. Fed. Election Comm'n, 558
U.S. 310, 341-45 (2010) (striking down limits on independent corporate political expenditures).

42. 132 S. Ct. 2490, 2491 (2012).
43. Id. (quoting Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 342 (2010)).
44. Id. at 2491-92 (Breyer, J., dissenting).
45. FISHKIN & FORBATH, supra note 1 (manuscript at 41).
46. Id. (manuscript at 42).
47. On the neoliberal premises of many recent constitutional decisions, see David Singh

Grewal & Jedediah Purdy, Introduction: Law and Neoliberalism, 77 L. & CONTEMP. PROBS.,
no. 4, 2014, at 1, 3; Jedediah Purdy, Neoliberal Constitutionalism: Lochnerism for a New
Economy, 77 L. & CONTEMP. PROBS., no. 4, 2014, at 195, 198.
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Even the most court-centered understanding of what counts as
constitutional argumentation must recognize this role for the constitution of
opportunity, and for the long historical tradition that stands behind it. In
particular, the constitution of opportunity narrative could help to justify
greater deference to the political branches when they act to limit the power
of wealth in politics. That counter-narrative would not automatically trump
all First Amendment objections to regulating the expenditure of money on
speech; in particular, the much-reviled notion that "money is speech"
cannot be wholly dismissed.48 But the Fishkin-Forbath counter-narrative
might move the dial toward a more balanced approach to the issue.

In the post-Scalia era, it is not so hard to imagine a decision by the
Supreme Court reversing course in the field of campaign finance, and
affording greater latitude for legislative efforts to limit the ability of rich
people and corporations to influence political outcomes. That decision
could be based not only on a more restrained sense of the judicial role vis-a-
vis the political branches, but on an affirmative constitutional vision-a
constitutional counter-narrative to neutralize the prevailing libertarian
attachment to the freedom to buy political clout.

Such an opinion might contain echoes of the Court decisions that gave
a green light to the New Deal-decisions that were informed by, even if
they did not explicitly embrace, constitutional arguments about the
entitlements of workers and the need to rebalance the scales of power. Like
Jones & Laughlin Steel, it would counter the claimed liberty to speak
through money with a competing fundamental interest-that of the majority
of ordinary people to ensure that their voices are not drowned out by the
amplified voices of the rich few.49 And like West Coast Hotel, such an
opinion might turn the central metaphor of the opponents of regulation
against them: that decision famously not only rejected the notion that a
minimum wage forced employers to subsidize poor workers, but portrayed
substandard wages as a forced subsidy from the public to greedy
employers.50 An opinion allowing the people greater power to constrain the
role of wealth in politics might similarly turn around the question of who
was silencing whom: instead of seeing an unconstitutional effort to silence
the rich, it might portray the ability of wealthy interests to buy the loudest
megaphones, or to saturate the airwaves, as effectively silencing less
moneyed voices.

48. For acknowledgments that regulation of money in politics sometimes is regulation of
political speech, see ROBERT C. POST, CITIZENS DIVIDED: CAMPAIGN FINANCE REFORM AND THE

CONSTITUTION 6 (2014); Samuel Issacharoff, On Political Corruption, 124 HARV. L. REV. 118,
118-20(2010).

49. See NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 33 (1937) (recognizing the
interest of employees to choose their own representatives for labor unions without their
employer's interference).

50. W. Coast Hotel Co. v. Parrish, 300 U.S. 379, 399 (1937).
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These arguments for regulation of campaign finance and expenditures
have been around for decades, and they have sometimes been made in
explicitly constitutional terms.5 1  But a more deeply historicized
constitutional narrative of the sort that Fishkin and Forbath are trying to
revive might underscore the danger-the constitutional danger-that
unconstrained money in politics poses to democratic self-rule and
government by and for the people. In the right political context with the
right constellation of judges, that could make a difference.

My own primary field of labor law is in dire need of a counter-
narrative, and of normative support for statutory interpretations that support
rather than undermine workers' organizations and collective action. Indeed,
this is where Fishkin and Forbath commence their survey of potential uses
of the "democracy of opportunity tradition" in the courts.5 2 They are right
to do so. Indeed, labor law might be an unusually fertile field for the
somewhat oblique sort of constitutional argumentation that might flow from
the constitution of opportunity. Over the past eight decades, both
individuals and unions have raised many constitutional objections to the
NLRA; yet no provision of the statute has ever been held unconstitutional.
Sometimes the Court has been too deferential to "Congress' striking of [a]
delicate balance" in an industrial arena that was long a site of wrenching
conflict.53 Sometimes, however, the Court has resorted to creative statutory
interpretation under the shadow of constitutional concerns, as it did in
implying a "duty of fair representation" on the part of unions toward all
members of the bargaining unit;54 in narrowly reading the ban on secondary
pressures to allow some consumer publicity and even picketing;55 and in

51. See, e.g., Edward B. Foley, Equal-Dollars-Per-Voter: A Constitutional Principle of
Campaign Finance, 94 COLUM. L. REV. 1204, 1204 (1994) (arguing that the constitution should
"guarantee to each eligible voter equal financial resources for purposes of supporting or opposing
any candidate or initiative on the ballot"); David A. Strauss, Corruption, Equality, and Campaign
Finance Reform, 94 COLUM. L. REV. 1369, 1385 (1994) (likening campaign contributions to votes
subject to the constitutional principle of "one person, one vote"); J. Skelly Wright, Money and the
Pollution of Politics: Is the First Amendment an Obstacle to Political Equality?, 82 COLUM. L.
REV. 609, 609 (1982) ("Campaign spending reform is imperative to serve the purposes of freedom
of expression.").

52. FISHKIN & FORBATH, supra note 1 (manuscript at 56-59).
53. NLRB v. Retail Store Emps. Union, 447 U.S. 607, 617 (1980) (Blackmun, J., concurring

in part).
54. The issue was first decided under the Railway Labor Act (RLA) in Steele v. Louisville

R.R. Co., which found a duty of fair representation on the part of an all-white union toward the
black workers whom they represented under the RLA's "exclusivity" principle. 323 U.S. 192,
198 (1944). The Court noted that "constitutional questions [would] arise" in the absence of such a
statutory duty. Id. The implied duty of fair representation was extended to the NLRA without
reference to the constitutional concerns that motivated its recognition in Steele. Ford Motor Co. v.
Huffman, 345 U.S. 330, 343 (1953).

55. Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council, 485 U.S.
568, 588 (1988); NLRB v. Fruit & Vegetable Packers & Warehousemen, 377 U.S. 58, 72-73
(1964).
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construing the Act to prohibit union security agreements that require
objecting employees to support unions' political and ideological activities,
as discussed below. 56 The canon of "constitutional avoidance" has proven
to be a powerful tool for bending the meaning of the statute, often without a
precise theory of unconstitutionality or even of state action behind it. The
Court's willingness in the labor arena to give weight to constitutional
concerns through avenues other than direct judicial review might soften the
ground for a Fishkin-Forbath constitutional counter-narrative that seeks to
incline statutory construction in favor of workers' organizing and
bargaining efforts, and to counter constitutional claims that would frustrate
those efforts.

Consider first the D.C. Circuit's recent decision in National Ass'n of
Manufacturers v. NLRB57 (NAM), striking down on First Amendment
grounds an NLRB rule requiring employers to post in the workplace an
official notice of employee rights under the NLRA.58 In the court's view,
employees' interest in knowing about their statutory rights to join with
coworkers in support of mutual interests was trumped by the employer's
interest in refusing to cede one-and-a-half square feet of wall space to
display a message to which it objects-a message that merely describes
employees' rights under the NLRA. 59

Wow. That is an astonishing application of the neo-libertarian right to
opt out of a regulatory requirement that happens to take the form of
"speech," and a vivid demonstration of the weightlessness of employees'
collective labor rights in the constitutional calculus of conservative judges.
A constitution of opportunity narrative, if it gained traction, might
recalibrate the scales, and both support an interpretation of the statute that
permitted the NLRB's rule and counter the claim that it unconstitutionally
compelled employer speech. Information about employee rights under the
NLRA is essential to enabling workers to counter employer power with
their own collective power. If the latter were understood as a "fundamental

right," as per Jones & Laughlin Steel Corp.,60 or as a constitutionally
compelling societal interest, then the idea that employers had a
constitutional right to refuse to display an official notice of those employee
rights would be exposed for the nonsense that it is. Like the claim that
employers had a constitutional right to fire union supporters, the
"compelled speech" claim in NAM would ring hollow to a Supreme Court

56. Commc'ns Workers of Am. v. Beck, 487 U.S. 735, 745 (1988) (relying on Int'l Ass'n of
Machinists v. Street, 367 U.S. 740 (1961)).

57. 717 F.3d 947 (D.C. Cir. 2013).
58. Id. at 967.
59. Id. at 950, 967.
60. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 33 (1937).
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that was newly cognizant of the fundamentality of workers' rights to form
and act through unions.

Let us turn to the Friedrichs61 case, recently before the Supreme Court,
and discussed by Fishkin and Forbath as "a good occasion to recall the
constitutional work that the democracy of opportunity tradition assigned to
unions, since this is the side of the ledger that has been largely erased in our
constitutional discourse." 62 In American labor law in both the public and
private sectors, a union chosen by a majority within an appropriate
"bargaining unit" becomes the exclusive representative with a duty to fairly
represent all in the unit. 63 Across all those labor law regimes, the Court has
long held that unions and employers can agree to require employees to pay
a "fair share" agency fee for the costs of collective representation, but not to
support the union's ideological or political activities. 64 That split verdict,
extended to the public sector in Abood v. Detroit Board of Education, was
grounded in both the limited free speech interests at stake in the ordinary
process of collective bargaining and interests at stake in the ordinary
processes of collective bargaining and representation and the importance of
preventing "free riders"-those who would take the benefits of union
representation without bearing their fair share of its considerable costs.65

A constitutional litigation campaign against mandatory union fees,
now in its seventh decade, has the A bood compromise in its crosshairs, and
appeared on the verge of victory until Justice Scalia's death. A
conservative majority of the Court in Harris v. Quinn,66 two terms ago,
questioned Abood's major premises in refusing to apply it to the unusual
case of home-care workers. 67 Friedrichs gave the same majority the chance
to overrule Abood altogether. On one side was the ever-expanding and
ever-more-sanctified First Amendment right to opt out of collective
institutions and democratic decisions that have an expressive component.
On the other side, along with the combined force of stare decisis,
federalism, and separation of powers, were the state's interests in allowing

61. Friedrichs v. Cal. Teachers Ass'n, No. 14-915, slip op. at 1 (U.S. Mar. 29, 2016).
62. FISHKIN & FORBATH, supra note 1 (manuscript at 79).
63. See Martin H. Malin, The Supreme Court and the Duty of Fair Representation, 27 HARV.

C.R.-C.L. L. REV. 127, 127 (1992). The federal and state statutes that govern public sector
relations nearly all follow suit by adopting the model of exclusive recognition with bargaining
units. Joseph R. Grodin et al., Collective Bargaining in Public Employment, in LABOR
RELATIONS AND SOCIAL PROBLEMS 41 (3d ed. 1979).

64. See Commc'ns Workers of Am. v. Beck, 487 U.S. 735, 754-56 (1988); Abood v. Detroit
Bd. of Educ., 431 U.S. 209, 224 (1977); Int'l Ass'n of Machinists v. Street, 367 U.S. 740, 749
(1961).

65. See Abood, 431 U.S. at 221-22 (discussing interests at stake in collective bargaining).
66. 134 S. Ct. 2618 (2014).
67. Id. at 2627. The court was able to frame the issue in Harris as whether to extend Abood

because the workers in Harris were employed by the state only for purposes of collective
bargaining over limited terms and conditions of employment, and were otherwise employed by
their individual clients or their families. Id. at 2624-26.
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the agency fee. But the latter were reduced in Harris to empirical
propositions, and questionable ones at that: was the state's interest in "labor
peace" within its workforce seriously threatened by allowing individuals to
take the benefits of union representation without bearing their fair share of
its costs?68 Was the mandatory agency fee really necessary to the survival
of public sector unions? From the oral argument in Friedrichs, it appeared
that Abood's days were numbered.

Scalia's unexpected death changed the calculus dramatically. The
current eight-member Court includes the four Harris dissenters who
vigorously defended Abood, as well as four who criticized it. That evenly
divided Court produced a summary affirmance in Friedrichs, and
postponed the resolution of this issue. It may thus fall to the next Court
appointee to determine the fate of the agency fee.69

Consider now how a decision upholding the agency fee might read-
next term or beyond-if the constitution of opportunity became as salient in
our legal and political culture as its New Deal version was in the 1930s. A
counter-narrative informed by the constitution of opportunity would
recognize a societal interest in enabling workers to aggregate, amplify, and
coordinate their own voices and bargaining power vis-a-vis the powerful
entities that employ them-an interest wholly absent from the conservative
majority's calculus. To be sure, that counter-narrative, and especially its
anti-oligarchy strain, is less potent in the public sector, where workers face
off against elected public officials and taxpayer-citizens, rather than against
aggregations of capital. But history suggests that the constitutional
campaign against unions and union fees will turn to the private sector
whenever the opportunity presents itself.70

The constitution of opportunity would also back up union members'
interests in amplifying their own political voices through the union. As
Fishkin and Forbath recall, the New Deal proponents of the NLRA had
believed that "citizen-workers, by and large, could not enjoy a
constitutionally fair measure of either bargaining power or political clout
without laws that enabled them to choose to forge robust secondary
associations" such as unions.71  Contrast the view of the Friedrichs
petitioners: The Court need not worry that unions, if deprived of agency

68. See id. at 2640-44.
69. That could happen as soon as next term if the Court sets the case for re-argument. If the

vacancy is filled by a Democratic appointee, those on and off the Court who oppose Abood might
choose to keep these cases away from the Court rather than risk reaffirmation of Abood.

70. The "right-to-work" advocates have not hesitated to embrace radically capacious theories
of state action-to the discomfort of some conservative allies-in order to support constitutional
arguments against mandatory fees in the private sector. See SOPHIA Z. LEE, THE WORKPLACE
CONSTITUTION FROM THE NEW DEAL TO THE NEW RIGHT 122 (2014) (depicting multiple right-to-
work theories of state action).

71. FISHKIN & FORBATH, supra note 1 (manuscript at 82).
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fees, will be unable to perform their collective bargaining functions; they
need only to divert some of the money they are now spending on political
activities into representing non-fee-paying objectors. 2 That is, they will
merely have to sacrifice their own members' freedom to participate
collectively in the political process, and divert monies intended for that
purpose into subsidizing free-riding nonmembers whom the union has a
duty to represent.73

Far from this appalling denigration of workers' freedom of association
and collective expression, a constitution of opportunity narrative would
instead see workers' ability to speak through unions in the political domain
as an indispensable counterweight to the political clout of the bosses. 74

That narrative might even support the mandatory exaction of dues for
political activities, given the minimal imposition on individuals' actual
freedom of expression and belief; after all, no individual is thereby
compelled to espouse or display a message with which she disagrees.75

That has been ruled out by the Supreme Court for decades. 76 But in a
Fishkin-Forbath world, that decision might be revisited.7 7

The most important work that the constitution of opportunity might do
in the agency fee context is to counter the challengers' hyperbolic and
hyper-individualistic compelled speech claim. Half the current Court has
averred that requiring a public employee to bear her fair share of the costs
of an institution of collective representation chosen by a majority of her
colleagues is a grave infringement of her freedom of expression. 78 The neo-
libertarian recasting of regulatory requirements as "compelled speech," and
of a refusal to submit to majoritarian decisions as protected dissent, is one
of the more corrosive developments in contemporary constitutional law. It
has made the First Amendment into a battering ram against a wide range of
collective institutions and judgments made through majoritarian
processes. 79  Individuals' freedom to oppose or criticize collective

72. Brief for Petitioners at 30-32, Friedrichs v. Cal. Teachers Ass'n, 135 S. Ct. 2933 (2015)
(No. 14-915).

73. For a critique of this argument, see Catherine L. Fisk & Margaux Poueymirou, Harris v.
Quinn and the Contradictions of Compelled Speech, 48 LOY. L.A. L. REV. 439, 442 (2014).

74. The point is developed in Benjamin I. Sachs, The Unbundled Union: Politics Without
Collective Bargaining, 123 YALE L.J. 148, 176-77 (2013).

75. See generally Int'l Ass'n of Machinists v. Street, 367 U.S. 740, 797-819 (1961)
(Frankfurter, J., dissenting); Brishen Rogers, Three Concepts of Workplace Freedom of
Association, BERKELEY J. EMP. & LAB. L. (forthcoming 2016).

76. Street, 367 U.S. at 774-75.
77. As Fishkin and Forbath themselves suggest. FISHKIN & FORBATH, supra note 1

(manuscript at 83-84).
78. Harris v. Quinn, 134 S. Ct. 2618, 2622-23 (2014).
79. See Robin West, A Tale of Two Rights, 94 B.U. L. REV. 893, 894 (2014) (arguing that

individual rights harm rather than benefit civil society and do violence to our democratic
aspirations). On the burgeoning deregulatory strand of First Amendment doctrine, see generally
Robert Post & Amanda Shanor, Adam Smith's First Amendment, 128 HARV. L. REV. F. 165
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judgments is not remotely threatened by the agency fee. Ironically, that
freedom is threatened on a daily basis by public employers, who face
limited First Amendment scrutiny (a balancing test at most, and often no
scrutiny at all) when they discipline or discharge employees because of
their speech.80 To strike down agency fees, the Court would have to
conclude that to require a public employee to bear her fair share of the costs
of union representation is a more serious infringement of her freedom of
expression than it is to fire her for expressing a political opinion at work or
for blowing the whistle on official misconduct.

It seems clear how much labor and its allies need the sense of urgency
and high purpose that the constitution of opportunity could bring to the
union's side of the agency fee controversy and other cases. But let us step
back and notice an inconvenient fact: What the constitutional assault on
agency fees seeks to do through litigation is to nationalize a "right-to-work"
regime that twenty-six states have adopted by one political avenue or
another.81 Those laws make it unlawful for unions and employers to
compel individuals as a condition of employment to pay money to a labor
union that they oppose. 82  State "right-to-work" laws typically ban
mandatory union fees in both the public sector and the private sector.83 The
recent successes of the right-to-work movement in the political branches
return us to the question of how far a progressive Fishkin-Forbath counter-
narrative can go in the courts without winning the hearts and minds of the
voters. That narrative might help to tilt the courts toward deference to the
political branches when they act to advance the constitution of opportunity,
but can it counter the political branches when they act to opposing ends?
And can it do so without raising the objections to countermajoritarian

(2015); Amanda Shanor, The New Lochner (unpublished manuscript), http://papers
.ssrn.com/sol3/Papers.cfm?abstract_id=2652762 [https://perma.cc/YLP5-4BZY].

80. If public employee speech is work-related-roughly speaking, at work or about the work
or the employer-and if it is on a "[m]atter[] of public concern," then the employee's free speech
interest must be balanced against the employer's managerial concerns, including disruption of
work relationships. Connick v. Myers, 461 U.S. 138, 149-52 (1983). If the speech is uttered as
part of the employee's job performance, the Supreme Court prescribes no constitutional
constraints on the employer at all, even for speech that discloses serious government misconduct.
Garcetti v. Ceballos, 547 U.S. 410, 423-26 (2006). By contrast, the petitioners in Friedrichs
argue for something like strict scrutiny of the agency fee mandate. See Brief for Petitioners, supra
note 72, at 16 (arguing that compelled subsidization is subject to "exacting scrutiny").

81. See Johnathon Mattise, Lawmakers Vote to Make W. Virginia Right-to-Work State,
WASHINGTON'S TOP NEWS (Feb. 12, 2016, 4:35 PM), http://wtop
.com/politics/2016/02/lawmakers-override-veto-will-make-w-va-right-to-work-state/ [https://
perma.cc/82R4-QAKD].

82. For an excellent historical account of the right-to-work movement's very long litigation
campaign against compulsory unionism and union fees, see generally LEE, supra note 70.

83. Private sector agency fees might withstand constitutional attack, even if public sector
agency fees do not. The constitutional challenges to private sector agency fees, stemming as they
do from agreements between nonstate actors, face a high "state action" hurdle. Cynthia Estlund,
Are Unions a Constitutional Anomaly?, 114 MICH. L. REV. 169, 174 (2015).
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judicial review that Fishkin and Forbath themselves take seriously?
Perhaps this is one setting where it can.

State right-to-work laws prohibit what the NLRA permits; those laws
thus escape federal preemption only to the degree that the NLRA expressly
permits them. Section 14(b) of the NLRA, added by the Taft-Hartley Act,
is generally understood to do just that-to allow states to prohibit
mandatory union fees of all kinds.8 4 On that view, Congress licensed the
states to undermine the very system of collective representation that it had
enacted nationwide. But a narrower reading of Section 14(b) is gaining
some traction both in the academy and in the courts.8 5 Section 14(b) on its
face allows states to prohibit "agreements requiring membership" in a
union.86 The Supreme Court has construed it more broadly to allow states
to bar agreements requiring union membership or its full financial
equivalent; but the Court has not directly addressed the validity of state
laws barring even the lesser "fair-share" agency fee. 87 The latter sort of
agreement (the broadest kind of union-security agreement now permitted by
the NLRA itself, after Beck) is not fairly construed as an "agreement
requiring membership," and thus is not among the agreements that states
can prohibit. This narrower reading of Section 14(b) is both more faithful
to the text of the NLRA and less destructive of the system of collective
representation that it created. The result would be to preempt state right-to-
work laws that purport to prohibit private-sector agency-fee agreements,
and thus to permit such agreements across the country.

The arguments for this narrower interpretation of Section 14(b), and
the preemption of existing state right-to-work laws, are highly technical,
given the intricacy of the relevant statutory provisions and precedents. 8

But a basic substantive commitment to enabling workers to bargain through
effective and financially sustainable collective institutions, as part of the
constitution of opportunity, could bring some clarity of purpose to this
technical exercise in statutory interpretation and weigh against an
interpretation of the NLRA that would countenance its own corrosion at the
hands of the states. While that would be countermajoritarian as against the

84. National Labor Relations Act, 29 U.S.C. 164(b) (2012). The conventional view is
reflected in a recent Seventh Circuit panel decision upholding Indiana's right-to-work law. See,
e.g., Sweeney v. Pence, 767 F.3d 654, 659-61 (7th Cir. 2014).

85. See Catherine L. Fisk & Benjamin I. Sachs, Restoring Equity in Right-to-Work Law, 4
U.C. IRVINE L. REV. 857, 867-68 (2014); Sweeney, 767 F.3d at 677-81 (Wood, J., dissenting).
Judge Wood's dissent garnered support from half the Seventh Circuit in a petition for rehearing en
banc.

86. 29 U.S.C. 164(b).
87. See NLRB v. Gen. Motors Corp., 373 U.S. 734, 741-43 (1963); Retail Clerks Int'l Ass'n

v. Schermerhorn, 373 U.S. 746, 751-52 (1963). The intricacies of these cases and the relevant
statutory provisions are dissected in Fisk & Sachs, supra note 85, at 861-64.

88. Judge Wood's lengthy dissent illustrates the point. See generally Sweeney, 767 F.3d at
671-85 (Wood, J., dissenting).
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state legislatures or electorates that have adopted broader right-to-work
laws, it would be no more so than any other decision giving preemptive
effect to federal legislation, with its own democratic bona fides. Moreover,
it would restore the ability of different majorities-majorities of workers
who have chosen union representation-to distribute the costs of
representation more equally if they so choose.

In short, there are several points at which the constitution of
opportunity narrative could come to the aid of the existing statutory
structure of collective labor relations, either by countering and defusing
constitutional attacks on them or as a weighty reason to interpret ambiguous
provisions of the relevant statutes to support rather than undermine those
structures.

Unfortunately, that existing statutory structure is manifestly failing to
serve workers' aspirations for a collective voice at work. The NLRA's
enterprise-based bargaining structure encourages aggressive employer
resistance to organizing and bargaining demands; that is a part of the story
behind employer decline.89 A more basic flaw of the enterprise-based
bargaining model is that, in a world of increasingly fragmented or
"fissured" work relations, it frequently fails to link workers and enable
collective bargaining with the entities at the top of the "supply chain" that
effectively set the price for their labor.90 A major factor in growing
economic inequality lies in the growing willingness and ability of well-
capitalized firms to offload major (and especially labor-intensive)
components of their operations and responsibility for the wages and
working conditions therein to less visible, less capitalized firms that lack
the capacity, the incentive, or both to treat workers decently. 91 That is a
large topic that I leave to another venue. Here, it will suffice to say that,
unfortunately, nothing that the constitution of opportunity could do to fend
off neo-libertarian threats to the existing model of collective bargaining will
fix that model or make it functional for most workers today. None of these
defensive uses of the constitution of opportunity will have anything like the
impact that labor's constitutional narrative had in smoothing the way for the
establishment of the existing model at its inception in the 1930s.

A more controversial use of the constitution of opportunity might be to
attack some provisions of the NLRA that constrain workers' collective
action and their ability to pressure employers, either within or outside of the
existing statutory scheme. The constitution of opportunity narrative might
fortify already strong constitutional arguments against statutory restrictions

89. See Morris M. Kleiner, Intensity of Management Resistance: Understanding the Decline
of Unionization in the Private Sector, 22 J. LAB. RES. 519, 526-31 (2001).

90. See DAVID WEIL, THE FISSURED WORKPLACE: WHY WORK BECAME SO BAD FOR SO

MANY AND WHAT CAN BE DONE TO IMPROVE IT 15-20 (2014).

91. Id.
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on secondary boycotts and strikes, and the picketing that supports them.92

That might seem to be a countermajoritarian use of the constitution of
opportunity narrative, foreclosed by the New Deal settlement; but of course
that settlement contemplates stricter judicial scrutiny of laws that appear to
offend specific provisions of the Bill of Rights, as the anti-picketing
provisions of the NLRA do. 93 The layering of an economically egalitarian
gloss atop existing First Amendment arguments illustrates another potential
legal use of the constitution of opportunity.

To be more specific: One supposed justification for according First
Amendment protection to "secondary" civil rights boycotts and picketing
but not to analogous union picketing is that the latter does not involve
expression on important public issues. 94 Contrast the view reflected in
Thornhill v. Alabama,95 which struck down a state anti-picketing law in
1940:

In the circumstances of our times the dissemination of
information concerning the facts of a labor dispute must be regarded
as within that area of free discussion that is guaranteed by the
Constitution. ... The health of the present generation and of those
as yet unborn may depend on these matters, and the practices in a
single factory may have economic repercussions upon a whole
region ... .96

The changing understanding of labor picketing from Thornhill to the
present (by way of Taft-Hartley) is emblematic of organized labor's fall
from constitutional grace since the New Deal. A revival of the idea that
growing economic insecurity and inequality threatens the health of our
democratic polity (as well as "the health of the present generation and of
those as yet unborn") could help to elevate worker protests over wages and
working conditions to the more exalted constitutional status of civil rights
activism. The fact that workers use collective protest as a means of
building and exercising economic power against well-organized and well-
heeled business entities would count in favor of constitutional protection,
not against it. Put to that use, the constitution of opportunity would not
merely shore up the existing model of collective bargaining but would clear

92. See Brishen Rogers, Libertarian Corporatism Is Not an Oxymoron, 94 TEXAS L. REV.
1623, 1635 & n.82 (2016) (citing Alan Hyde, Exclusion Is Forever: How Keeping Labour Rights
Separate from Constitutional Rights Has Proven to Be a Bad Deal for American Trade Unions
and Constitutional Law, 15 CANADIAN LAB. & EMP. L.J. 251 (2009) and James Gray Pope, Labor-
Community Coalitions and Boycotts: The Old Labor Law, the New Unionism, and the Living
Constitution, 69 TEXAs L. REV. 889 (1991)).

93. Those constitutional arguments were given short shrift in NLRB v. Retail Store Emps.
Union, 447 U.S. 607, 616 (1980).

94. See NAACP v. Claiborne Hardware Co., 458 U.S. 886, 911-13 (1982) (distinguishing
Retail Store Emps. Union, 447 U.S. at 616).

95. 310 U.S. 88 (1940).
96. Id. at 102-03.
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away some obstacles to unions' participation in collective protest and
pressure tactics with a variety of aims-for example, seeking better
conditions for low-wage workers by picketing the powerful and highly
visible corporate entities up the supply chain.97

We could multiply the items on this "wish list" of legal ramifications
of the constitution of opportunity for labor law. (A girl can dream, can't
she?). Unfortunately, all of these dreams do not add up to a genuine
empowerment of workers, a reversal of trends toward greater inequality, or
a major redistribution of wealth from the top to the middle and the bottom
strata. Courts simply cannot do those things in our society. A meaningful
re-engineering of social and economic structures in favor of greater equality
and mobility will require a major political realignment along the lines that
Fishkin and Forbath hope to inspire. And it might require a recognition on
the part of those at the top-the "oligarchy," if you will-that the world
they would have to build inside their privileged gated communities, if
current trends continue, is not the world they want to live in.

97. Those protest actions could run up against the NLRA's constraints on secondary boycotts,
e.g., if the worker center is a "labor organization" (which it might be under some interpretations of
the law), and if it targets an entity that is deemed separate from the immediate employer and thus
"secondary" (e.g., McDonalds, Inc. may be deemed a separate employer from its franchisees).



The Democracy of Opportunity
and Constitutional Politics:
A Response

Joseph Fishkin* & William Forbath**

Introduction

When you are writing a book, the best thing you can hope for is to find
thoughtful readers and interlocutors. We are enormously grateful to have
the opportunity to be in conversation with the other participants in this
Symposium-especially the ones responding to our book, and even more
especially at this stage in the process, when we are still writing it. In this
brief response, we will focus first on one issue that is central to many of the
other contributions to the Symposium. Then we will briefly address a series
of objections or concerns about our project that different contributors to this
Symposium helpfully raise.

The contributions from Jed Purdy,' Cynthia Estlund,2 and Jack Balkin3

responding to our manuscript, as well as contributions from Frank
Michelman 4 and Sabeel Rahman5 earlier in the Symposium, circle around a
common question that is easily stated: In what sense, exactly, is our project
about the Constitution?

We are all asking versions of this question for a straightforward
reason. Contemporary constitutional argument is overwhelmingly focused
on a particular, conventional view of the Constitution and its relationship to
politics: the Constitution enforced by courts as a constraint on political
action, often in the name of specific clauses of constitutional text.
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In a number of the past constitutional struggles that we are writing
about in The Anti-Oligarchy Constitution,6 one side saw things exactly that
way. In the name of "limited government," these forerunners of modern-
day libertarians aimed to slow down or halt major social and economic
projects chosen through the political process, on the grounds that these
projects violated various constitutional constraints. On the other side of
these struggles was what we call the "democracy of opportunity" tradition
in American constitutional argument. In that tradition, the Constitution
sometimes acts as a constraint, but more often the Constitution creates
affirmative duties, which legislators and executives need to take the lead
role in fulfilling, in order to build a more open and democratic political
economy.

So how, exactly, is this way of thinking constitutional? As Michelman
notes, it is not primarily through rights claims enforced by courts.' Some
rights claims, such as labor-rights claims, do play an important role in the
democracy of opportunity tradition, but even there, these claims have not
usually been addressed to courts.8 This tradition is not, in other words, of a
piece with calls for the expanded judicial enforcement of social and
economic rights. There is a reason for that. Rights are especially useful in
formulating many types of claims: libertarian claims, for example, and also
the claims of left liberals fighting for social minima to protect those at
society's margins. The democracy of opportunity tradition and its vision of
constitutional political economy is not as easily framed in terms of rights.
This vision is concerned with inequality-not only at the bottom but also at
the middle and the top-and with the connections between economic power
and political power.

One answer, captured well by Rahman's argument,9 is that the
democracy of opportunity tradition is concerned with the fundamental
political and economic structures that literally constitute us as a society; that
is the sense in which it is constitutional. This approach has much in
common with talk of "small-c" constitutionalism-the "constitutive
commitments," as Cass Sunstein puts it, that are deep in American political

6. JOSEPH FISHKIN & WILLIAM E. FORBATH, THE ANTI-OLIGARCHY CONSTITUTION

(forthcoming 2017) (on file with the Texas Law Review).
7. Michelman, supra note 4, at 1410-11, 1413-14.
8. Many of the rights claims of the labor movement have been framed in statutory terms

rather than constitutional ones. But this is a matter of historical contingency. These claims could
have been addressed to courts if the courts had been less vehemently opposed to labor's
constitutional vision. See generally WILLIAM E. FORBATH, LAW AND THE SHAPING OF THE

AMERICAN LABOR MOVEMENT (1991); James Gray Pope, Labor's Constitution of Freedom, 106
YALE L.J. 941 (1997); James Gray Pope, The Thirteenth Amendment Versus the Commerce
Clause: Labor and the Shaping of American Constitutional Law, 1921-1957, 102 COLUM. L. REV.
1 (2002).

9. Rahman, supra note 5, at 1353-55.
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culture, even if not in the "large-C" Constitution of lawyers and courts.' 0

However, we are skeptical of this distinction as a way of understanding the
democracy of opportunity tradition-in part because the actors within this
tradition did not look at things this way.

Balkin offers a somewhat different answer in his contribution to this
Symposium, and it is one that deserves attention. He argues that
republicanism-a set of ideas about constitutional political economy-plays
the same role in the Constitution as separation of powers, checks and
balances, and federalism. These are general principles that the Constitution
depends on; Balkin calls them "underlying principles."" We refer to them
in the book as structural principles.' 2 Such principles are not necessarily
about interpreting a particular clause of text. Being ruled by an oligarchy is
just flatly inconsistent with basic background assumptions that structure the
Constitution itself.

Balkin, being a kind of originalist, is not willing to stop there. He
draws the reader's attention to the clause guaranteeing the states a
republican form of government as a way of showing that a commitment to
republicanism is manifestly in the text of the Constitution itself.' 3 We think
that is true, and we also find it significant that the Reconstruction
Republicans made such use of this clause in their own constitutional

politics.' 4 But we also think the tradition of constitutional argument we are
tracing in the book probably would have existed-and certainly would have
been necessary-whether or not there were any specific clause in the
Constitution invoking republican government.

Balkin refers to the democracy of opportunity tradition as a series of
"constitutional constructions." 5 We think this is helpful. Typically when
people hear the word "construction" in relation to the Constitution they
think of "construe," as in construing the meaning of text. But in the

10. See CASS R. SUNSTEIN, THE SECOND BILL OF RIGHTS: FDR's UNFINISHED REVOLUTION
AND WHY WE NEED IT MORE THAN EVER 61-62 (2004).

11. Balkin, supra note 3, at 1428.
12. See FISHKIN & FORBATH, supra note 6 (manuscript at 2).
13. Balkin, supra note 3, at 1429-30. For an example of an appeal to the Republican Form of

Government Clause as a source of congressional power, see ERIC FONER, A SHORT HISTORY OF
RECONSTRUCTION 106 (1990) (relating Charles Sumner's argument that the Republican Form of
Government Clause justified radical restructuring of the South after the Civil War and quoting his
characterization of the clause: "a sleeping giant . .. never until this recent war awakened, but now
it comes forward with a giant's power"). For a primary source invoking this clause as a basis of
congressional power, see Thaddeus Stevens's speech-entitled "RECONSTRUCTION"-
introducing the joint committee's original draft of the Fourteenth Amendment. CONG. GLOBE,
39th Cong., 1st Sess. 72-75 (1865) (claiming that the Republican Form of Government Clause
grants power to Congress in particular, not the President and not the Judiciary).

14. See Mark A. Graber, The Second Freedmen's Bureau Bill's Constitution, 94 TEXAS L.
REV. 1361, 1372-73 (2016) (highlighting the use of the clause by Reconstruction Republicans to
support the Second Freedmen's Bureau Bill).

15. Balkin, supra note 3, at 1427.
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theoretical framework Balkin has built, the word construction is better
understood in terms of building, as in constructing the laws and institutions
necessary to effectuate a constitutional vision.1 6 In the democracy of
opportunity tradition, the vision begins with the premise that economics and
politics are not separable from each other or from the constitutional order.
In our historical chapters, we bring this idea to life by showing how
lawmakers themselves talked about legislation. Up until what we call the
"great forgetting," they spoke not only about being consistent with the
Constitution, but about fulfilling its principles, and about being obligated to
use their powers to advance its aims."

Doing this requires relating old constitutional concerns to new
circumstances in light of underlying reasons and purposes. And that brings
us to the other piece of Balkin's story that we think is important for ours:
the notion of ideological drift. 18 Vindicating the democracy of opportunity
tradition has involved varied and often seemingly contradictory moves in
economic policy. This is because the economy itself has changed. In order
to maintain a democracy of opportunity-or even a republican form of
government-against this backdrop, much adaptation is required. Even
holding the goals constant, sometimes the solutions of the past become
antithetical to the needs of the present.

This brings us to one thread in Purdy's thoughtful response and
reconstruction: his concern that framing our argument in terms of a
constitutional tradition "will inevitably involve . .. motivated historical
interpretation."19 The idea here is that invoking a "constitutional tradition"
means looking out across the room for people we can recast as friends.20

And indeed, this book project makes for some uncomfortable "friends."
Andrew Jackson is, by any measure, a very strange friend for egalitarians to
claim, even in a partial and limited way. We see the force of this point and
are conscious of it all the time as we write.

At the same time, we think it is inevitable that we are all situated in
relation to American constitutional and political traditions. It is impossible
to stand outside those traditions and build something completely new with
no antecedents; that is not how constitutional argument works. In
constitutional argument, and indeed in politics, we all draw on a collective
store of common memories and arguments-its examples remembered well
and dimly-in making claims about what we should do or about what could
be. Even people who understand themselves as standing in opposition to

16. JACK M. BALKIN, LIVING ORIGINALISM 130 (2011).
17. FISHKIN & FORBATH, supra note 6 (manuscript at 7-9).
18. Balkin, supra note 3, at 1444-46.
19. Purdy, supra note 1, at 1425-26.
20. Id.
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our constitutional traditions almost always make use of those traditions at
the same time.

What we can do as scholars is help flesh out and bring to life some of
the materials that ought to be part of that common intellectual store of
memories and arguments but may be sitting neglected, needing to be dusted
off and readied for use. That is much of what we are up to in The Anti-
Oligarchy Constitution.

It is not our work alone. Limiting our ambit to the participants in this
very Symposium, Sabeel Rahman, Ganesh Sitaraman, and Bob Hockett are
all at work on books with related themes. It is no accident that all this work
is converging: It is because of the political economy of this new Gilded
Age. That is what inspires the work. It is also what is beginning to inspire
Americans to come to some sort of political reckoning with inequality and
oligarchy.

We think this reckoning will inevitably be, in some significant
measure, a constitutional reckoning as well. At the same time, we
understand that there are plenty of reasons one might worry about viewing
problems of inequality and unequal opportunity through a constitutional
lens. In the remainder of this response, we begin to address a few of these
concerns, as developed by our thoughtful interlocutors.

I. The "Undemocratic-Conversation-Stopper" Problem

Our polity is deeply divided over fundamental questions of economic
policy. On the right, the air is thick with constitutional claims. Senator Ted
Cruz,21 Governor Greg Abbott,22 and others23 often declare that Social
Security, the Americans with Disabilities Act, or the Affordable Care Act is
unconstitutional, and by unconstitutional they mean that courts ought to
strike them down.24 Indeed, the Supreme Court's failure to strike down the

21. See, e.g., Doyle McManus, Ted Cruz's Ride on the Obamacare Train Wreck, L.A. TIMES
(Mar. 28, 2015, 5:00 AM), http://www.latimes.com/nation/la-oe-0329-mcmanus-cruz-20150329-
column.html [https://perma.cc/H4DD-467H].

22. See, e.g., Michael King, Naked City: The ADA? Not in This State!, AUSTIN CHRON.
(Dec. 26, 2003), http://www.austinchronicle.com/news/2003-12-26/191184/ [https://perma.cc/
HRP3-GCKB] (reporting Governor Abbott arguing that the ADA is unconstitutional as applied to
the states).

23. See, e.g., Louis Jacobson, Mitt Romney Says Rick Perry Believes Social Security is
Unconstitutional, POLITIFACT (Sept. 12, 2011, 9:49 PM), http://www.politifact.com/truth-o-
meter/statements/2011/sep/12/mitt-romney/mitt-romney-says-rick-perry-believes-social-2/
[https://perma.cc/4QMV-BZZM] (discussing Perry's view that Social Security is unconstitutional,
along with much of the rest of the New Deal).

24. See RICK PERRY, FED UP! OUR FIGHT TO SAVE AMERICA FROM WASHINGTON 31, 58, 72,
79 (2010) (referring to Obamacare as an unconstitutional mandate, a New Deal-type program, and
the "closest this country has come to outright socialism"); Adam Liptak & Matt Flegenheimer,
After a Rocky Start, Ted Cruz Had Success Before Supreme Court, N.Y. TIMES (Feb. 16, 2016),
http://www.nytimes.com/2016/02/17/us/politics/after-a-rocky-start-ted-cruz-built-a-connection-to-
the-supreme-court.html [https://perma.cc/N5N3-CRCY] (stating that "Mr. Cruz routinely rails

2016] 1473



Texas Law Review

ACA plays no small part in the current politics of judicial appointments on
the right.2 5

To these arguments, there is a standard liberal objection, which goes as
follows: These are matters of economic and social policy about which we
may debate and disagree. But do not drag the Constitution into the debate.
Economic policy making in particular is a space for ordinary democratic
give-and-take. It is about problem solving, trade-offs, and compromise.
You cannot shove your opponents' ideas and proposals off the table by
declaring them unconstitutional. That was the point of the "New Deal
Settlement." It enacted as a matter of constitutional principle Justice
Holmes's great insight: "[A] constitution is not intended to embody a
particular economic theory, whether of paternalism and the organic relation
of the citizen to the State or of laissez faire. It is made for people of
fundamentally differing views .... "26 Holmes's insight carried the day at
the Court27 and, to an extent, also in our public discourse28-until recently.
Lochner revivalists, libertarians, and others in our politics and on the bench
are trying to rekindle the laissez-faire Constitution in various ways.29 If, as
Frank Michelman puts it, we on the left continue to have "pretensions to
democracy,, 30 we should not follow suit.

To which we respond: we are not following suit. We understand that
according to the conventions of our main current mode of constitutional
discourse, to bring the Constitution into the democratic conversation is to
put a stop to that conversation by saying to your adversaries, "Your ideas
are off limits." We disagree with these conventions. A major part of the

against what he calls the lawless judicial activism of the Supreme Court led by Chief Justice John
G. Roberts Jr., saving special scorn for its decisions upholding the Affordable Care Act"); Mimi
Swartz, Greg Abbott's Stern Commandments, N.Y. TIMES (Dec. 4, 2015),
http://www.nytimes.com/2015/12/05/opinion/greg-abbotts-stern-commandments.html
[https://perma.cc/YU3L-YNJB] (noting that Abbott's targets as Texas Attorney General included
the Environmental Protection Agency, the Department of Education, and the Affordable Care
Act).

25. David Weigel & Katie Zezima, Once a John Roberts Booster, Ted Cruz Continues to Turn
Against Him, WASH. POST (Sept. 12, 2015), https://www.washingtonpost.com/news/post-
politics/wp/2015/09/12/once-a-john-roberts-booster-ted-cruz-continues-to-turn-against-him/
[https://perma.cc/6AMK-3ZSM].

26. Lochner v. New York, 198 U.S. 45, 75-76 (1905) (Holmes, J., dissenting).
27. See, e.g., W. Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937).
28. See RICHARD A. POSNER, OVERCOMING LAW 179 (1995) (stating that both modern

liberals and modern conservatives disapprove of substantive due process in part because of its
association with Lochner and other freedom-of-contract cases); Thomas B. Colby & Peter J.
Smith, The Return of Lochner, 100 CORNELL L. REv. 527, 528 (2015) ("For a very long time, it
has been an article of faith among those who pay attention to constitutional law that Lochner v.
New York was obviously and irredeemably wrong.").

29. See Colby & Smith, supra note 28, at 531 (arguing that indications from opinion leaders,
legal scholars, and prominent judges show that modern conservative thought appears ready to
revive the Lochner principle of economic liberty).

30. Michelman, supra note 4, at 1407.
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project of our book is to challenge them. We hope to help readers to see
beyond them, and we hope to recover a different way of thinking about the
project of American constitutionalism in general and constitutional political
economy in particular.

For the proponents of the democracy of opportunity tradition,
arguments about constitutional political economy were not outside
constraints on democratic politics. They were the substance of democratic
constitutional politics. In this tradition, far from taking important issues off
the table or out of the democratic arena, the classic type of constitutional
claim announced a duty of the political branches to deliberate and act. For
most of our history, a great many arguments about constitutional political
economy took this same general form: they announced a duty to deliberate
and act.3 You cannot keep your constitutional democracy, they argued,
your republican form of government, unless you take steps to sustain or
rebuild a broad middle class open to all. You must take steps as well to
restrain the plutocrats--the moneyed aristocrats, the economic royalists-
who dominate our politics and threaten our democracy.

This general sort of claim framed particular calls for legislative action.
It might be a call for free common schools,32 public land distribution,3 3 or a
tariff to support an infant industry.3 4 Decades later, it might be a call for
antitrust legislation,3 5 a minimum-wage law, or social insurance. 36  What
stands out most, from a contemporary perspective, is that the constitutional

31. See FISHKIN & FORBATH, supra note 6 (manuscript at 3-4) (noting that in the history of
debates over constitutional political economy, many within the democracy of opportunity tradition
have held that Congress has both the constitutional power and the constitutional duty to respond
with economic legislation).

32. Id. (manuscript at 50-51) (discussing Reconstruction Republicans and African-American
leaders who argued that granting civil rights and suffrage to freedmen was not enough: free and
equal citizenship would require material independence, which would in turn require initial
endowments like public education).

33. Id. (highlighting the fact that some Reconstruction leaders, such as Thaddeus Stevens,
thought that public education alone was insufficient to accomplish the material independence of
freedmen and argued that Congress should confiscate southern plantations to distribute to the
freedmen).

34. Id. (manuscript at 25) (recasting Jacksonian Era fights about tariffs and internal
improvements as disputes about the nation's distribution of wealth and opportunity, not just states'
rights and national power).

35. Id. (manuscript at 63) ("Maximum hours laws like that struck down in Lochner,
legislation lifting the harsh, judge-made bans on unions and workers' collective action, as well as
railroad regulations, anti-trust and currency measures ... were thought to flow from
[constitutional] duties-all in the service of constitutional liberty and equal rights.").

36. Id. (manuscript at 60) (recounting the calls of New Dealers for a Second Bill of Rights
that included labor standards like the minimum wage and maximum hours provisions of the Fair
Labor Standards Act and the system of social insurance established by the Social Security Act).
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point took the shape of a duty-not a limitation on government nor (simply)
a statement of a power that government properly enjoys, but a duty.37

This kind of claim did not stop the democratic conversation. Of
course, it is easy to imagine that, confronted with a proposed reform
measure framed in this discourse of legislative duty, opponents could object
that Congress or state lawmakers simply have no such duty. It is striking
that in the past they rarely did so. 38 The general proposition that a
republican form of government requires a republican social order-or, later,
that a democratic constitution requires a democratic society-one with "a
broad middle class flanked by neither an underclass nor an oligarchic
overclass," in Professor Estlund's nice phrase 39-was not a proposition one
wanted to contest in public.

Across a broad array of public policy questions, citizens and legislators
could invoke, or be confronted by, an unduckable constitutional duty-what
nineteenth-century lawmakers called an "imperative" duty4 0-to address
public-policy questions in light of the central objectives of the democracy
of opportunity tradition, such as restraining oligarchy and preserving a
broad, open middle class. 41 These are the opposite of conversation-stopping
arguments. But they do inflect and constrain debates and arguments in
certain ways that, all things considered, we think might be helpful today.

Put simply, the democracy of opportunity tradition kept in plain view
the idea that constitutional democracy has an economic dimension. It did
so recurrently, on the retail level, by treating the distributional aims and
consequences of many important kinds of economic policies as carrying
constitutional weight. Arguments about constitutional political economy
underscored and built on a basic insight: that how we run the economy has
much to do with how well we sustain-or how badly we injure-our
commitments to political equality and self-rule. We agree with Professor
Purdy that "[i]n a time when economic argument gets relentlessly tugged in
technocratic directions, ... the importance of this move is hard to
exaggerate."42

Nothing about the idea of rekindling constitutional political economy
entails an insistence that the Constitution "embod[ies] a particular economic

37. Id. (manuscript at 63) (arguing that the Constitution "was understood by generations of
political actors of quite different stripes to be a source of legislative and executive duties as well
as judicially enforced constraints").

38. Id. (manuscript at 3) ("All assumed that the principles at stake in these political-economic
battles were constitutional principles; the difficult question was which way our constitutional
commitments pointed.").

39. Estlund, supra note 2, at 1447.
40. See, e.g., FISHKIN & FORBATH, supra note 6 (manuscript at 42) ("[T]he new Republican

Party's Platform proclaimed it was the constitutional 'right and imperative duty' of Congress to
prohibit slavery in the territories .... ").

41. See id. (manuscript at 3).
42. Purdy, supra note 1, at 1423.
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theory." 43 Lawmakers, social reformers, and political economists of many
different and rival schools of economic thought all made arguments and
counterarguments within this framework. 44 Distributional consequences of
certain kinds mattered, not how one achieved or averted them. The
common ground was that a constitutionally sound political economy must
produce not only goods but citizens, as Brandeis put it.45 Ill-paid
Americans battered by overwork and immiserated by unemployment could
not constitute a democratic citizenry. Nor were economic overlords
compatible with political democracy. But these ideas do not require
organizing the economy in one particular way.

To be sure, some "economic theories" do fall outside this framework.
The clearest cases within our discourse are those species of laissez faire that
hold that law and policy can and should safeguard antiredistributive norms
of economic liberty and private property-but cannot and should not try to
secure democratic distributional outcomes, for reasons normative,
prudential, or both. This was the thrust of late-nineteenth- and early-
twentieth-century constitutional laissez-faire thinkers like Herbert Spencer46

(whose memory Holmes's famous dissent kept alive in constitutional
discourse)47 and Friedrich Hayek,48 who laid the foundations of
contemporary libertarian political economy.

This was decidedly not the thrust of Jacksonian laissez faire. The
Jacksonians held that sharp limits on national government, strong norms
against "class legislation," and robust state and local authority over
common law and police powers were constitutional essentials precisely
because they would secure democratic distributional outcomes. 49

II. The Meaning of the New Deal Settlement

Even so, our critics might respond: Didn't the New Deal settlement
take concern for distributional outcomes off the table, separating this field
from the domain of constitutional law?

43. Lochner v. New York, 198 U.S. 45, 75 (1905) (Holmes, J., dissenting).
44. See, e.g., FISHKIN & FORBATH, supra note 6 (manuscript at 26, 29-30) (contrasting

Jacksonian Democrats' free-trade-based constitutional political economy with Whig Henry Clay's
tariff-based one); GRETCHEN RITTER, GOLDBUGS AND GREENBACKS: THE ANTIMONOPOLY
TRADITION AND THE POLITICS OF FINANCE IN AMERICA, 1865-1896, 73 (1997) (describing the
argument between late-nineteenth-century political economists of rival schools who made
competing claims about securing a constitutionally sound political economy through rival
economic strategies regarding currency and finance).

45. William E. Forbath, Caste, Class, and Equal Citizenship, 98 MICH. L. REv. 1, 56-57
(1999).

46. See generally HERBERT SPENCER, SOCIAL STATICS (1851).

47. Lochner, 198 U.S. at 75 (Holmes, J., dissenting) ("The Fourteenth Amendment does not
enact Mr. Herbert Spencer's Social Statics.").

48. See generally FRIEDRICH A. HAYEK, THE ROAD TO SERFDOM (1944).

49. FISHKIN & FORBATH, supra note 6 (manuscript at 25-27).
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The New Dealers themselves did not think so. They did not
understand the "settlement" in the way that our critics and most
contemporary constitutional law scholars do. Contrary to today's
conventional wisdom, the New Dealers did not champion a separation of
the domain of constitutional argument and claim making from the domain
of political economy. Rather, they championed the removal of the judiciary
as the nation's authoritative exponent of constitutional political economy
and its replacement by the democratic branches."

Well after the Court's 1937 "switch in time" and its withdrawal from
the battlefield of social and economic policy, New Dealers continued to
frame social and economic legislation in terms of fulfilling Congress's
affirmative constitutional obligations. Thus, for example, New Dealers cast
the Full Employment Act of 1945 in terms of a fundamental right to work-
the "equal right . .. to a share of the Nation's employment asset"51 -that
was one of many modern social and economic rights that the Constitution
both authorized and obliged Congress to protect by enacting legislation and
"determin[ing] for itself the meaning [of the Constitution's general rights-
bearing] provisions."52

It was clear to the New Dealers, as it had been to generations of
Populists and Progressives, that the courts not only would not, but also
could not and should not, translate the Constitution's rights-bearing
provisions or the Republican Form of Government, General Welfare, and
Spending Clauses into specific guarantees of social and economic rights in
industrial America. Partly, this was for functional reasons. Social and
economic policy require legislation and administrative machinery.
Moreover, such distributional measures were thought to require not only
administrative expertise and legislative bargaining and trade-offs but also
democratic assent and a broad national political will to support and sustain
them. And in part, as Professor Estlund points out, their reasons were
strategic: the courts were invested in their own constructions of workers'
rights and these were diametrically opposed to labor's and progressives'
understandings.5 3 At the time, it seemed clear that the only important
contribution that courts could make to this essentially political and
legislative task was to get out of the way and allow the process to go
forward. 4

50. Forbath, supra note 45, at 57.
51. William E. Forbath, The New Deal Constitution in Exile, 51 DUKE L.J. 165, 179 (2001).

52. Id. (second alteration in original).
53. See Estlund, supra note 2, at 1450 (stating that the Lochner era exposed to progressives

the dangerous potential of constitutionalizing economic arguments: constitutional arguments
tended to empower the judiciary, which was no friend to labor).

54. See id. (observing that, after the Lochner era, progressives thought that it was "[b]etter to
adopt a more spare constitutional vision that leaves the great bulk of social and economic policy
making to the political process").
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The New Dealers took a very different view of judicial enforcement of
the provisions of the Bill of Rights protecting individual liberties. They
also thought due process ought to remain in the courts' ambit as "a bulwark
against the infringement of civil liberties by both Congress and the State
legislatures."" Likewise, the Fourteenth Amendment in judicial hands had
sometimes proved "useful in stemming the tides of prejudice manifested in
[state] legislation." 56

This was not simply a legislative rehearsal and then an echo of Justice
Stone's famous Footnote Four;57 it was the "New Deal settlement" as New
Dealers understood it. 58 Only later, during the broadly shared prosperity of
the mid-twentieth century in the midst of what we call the great forgetting,59

whose story Professor Purdy has gracefully distilled,60 did the "settlement"
come to signify the notion that not merely our judge-made constitutional
law but our entire stock of constitutional norms includes no meaningful
principles to underwrite the making of social and economic policy, which
therefore can be left to the free play of competing interest group
preferences. 61

To us, of course, this bit of corrective history has a contemporary
bearing. The New Deal marked the last time in our history when our
politics were riveted on the problems of class inequality and the unequal
distribution of wealth, power, and opportunity. The party and players that
claimed the mantle of the democracy of opportunity tradition in this era saw
these problems as constitutional problems. 62 They did not think gaining
judicial assent to their efforts to address them required forsaking their
constitutional arguments, either in the public sphere or in the legislative
arena. The problems, after all, extended well beyond debates about the
commerce power's reach-and indeed, well beyond the ambit of judicial
review.63

55. Forbath, supra note 51, at 180 (quoting Jane Perry Clark, Some Recent Proposals for
Constitutional Amendments, 12 WIs. L. REV. 313, 323 (1937)).

56. Id.
57. United States v. Carolene Products, 304 U.S. 144, 152 n.4 (1938).
58. See FISHKIN & FORBATH, supra note 6 (manuscript at 9-10) (observing that, although

New Dealers championed judicial restraint as a general matter, they were also attached to the ideal
of "judicial constitutional safeguards" for the rights of individuals and politically unpopular
minorities).

59. Id. (manuscript at 64--67).
60. Purdy, supra note 1, at 1417-19.
61. Id. at 1418 (articulating how "the Constitution" and constitutional law, the business of the

courts, began to be viewed increasingly as one and the same).
62. FISHKIN & FORBATH, supra note 6 (manuscript at 1-2).
63. See id. (manuscript at 3-4).
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Today our politics is once again riveted on class inequality and the
unequal distribution of wealth, power, and opportunity.64 We think we
ought to revisit this original understanding of the New Deal settlement, not
because we attach any great authority to its original-ness, but because it
happens to be right. The proposition that the nation's present slide toward
oligarchy and the erosion of its broad middle class endanger our
constitutional order is one we think both professional and lay constitutional
thinkers ought to be considering.

We think, in other words, that it is a useful imaginative spur, in the
sense that Professor Purdy suggests at the beginning of his essay,65 to recall
that for most of our history, right through the resolution of the New Deal
crises, the party of democratic reform-whatever and whoever that party
and its constituents happened to be at the relevant time-would have loudly
objected to the idea that our stock of constitutional norms has nothing to say
about the shape of our political economy and the life chances of ordinary
citizens. Instead, they insisted that lawmakers had a constitutional duty to
deliberate and act with respect to structural reforms in that political
economy. We think it worth pondering whether this is not a better
understanding not only of our history but of our Constitution as a system of
self-rule in the twenty-first century. If it is, then this understanding ought to
play a greater role in both scholarly and public debate.

III. Constitutionalizing Anything Empowers the Courts-and the Courts
Are Not Our Friends

Having gotten this far, we are met by the next item on our critics' list
of warnings. Whatever was true in the past, they say, to invoke
"constitutional rights," "constitutional law," or perhaps even simply "the
Constitution" today is to bring on the courts. And when it comes to the
kinds of social and economic reforms we advocate, the courts are not our
friends. Judicial supremacy has never been more robust than it is today.
That may not change. Moreover, our critics note, our own account of how
the democracy of opportunity tradition could operate in the twenty-first
century is not one that keeps all the action out of the courts.

Here, in contrast to our response to the democratic-conversation-
stopper objection, we cop to the charge. We agree that, at least at the
moment, the courts are not our friends when it comes to building a robust
democracy of opportunity. Indeed, the courts have lately shown a
disturbing degree of sympathy for the new Lochnerism-for reviving in

64. Jared Bernstein & Ben Spielberg, Inequality Matters, ATLANTIC (June 5, 2015),
http://www.theatlantic.com/business/archive/2015/06/what-matters-inequality-or-
opportuniy/393272/ [https://perma.cc/7893-CBFJ].

65. Purdy, supra note 1, at 1415 ("This kind of recovery project is also a certain form of
imaginative literature.").
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new doctrinal guises the basic building blocks of the antiredistributive
constitution that was for so long the chief opponent of the democracy of
opportunity tradition. And yet, at the same time, we think the democracy of
opportunity tradition has something-perhaps a good deal-to contribute to
battles inside the courts as well as outside. How can this be? Here, it is
important to specify the roles we imagine the democracy of opportunity
tradition playing in court. Once that is clear, we think most of the worries
about involving the courts will prove far less worrisome.

Here are several different roles that constitutional political economy in
the democracy of opportunity tradition might play in court: 66

(a) As a sword. Courts use constitutional political economy as a sword, to
help justify striking down legislation, on the ground that the legislation
tends to move our political economy further from what the
Constitution demands.

This is the role that neo-Lochnerite, libertarian political economy plays
at the Supreme Court now, in the most contested and controversial cases. 67

Sometimes the role is subtle rather than overt, as in the role of the broccoli
argument in the Obamacare case.68 Sometimes it is a supporting role,
inflecting interpretations of specific constitutional provisions such as the
First Amendment, 69 or of constitutional principles such as federalism; 70

those provisions play the starring role in the Court's analysis.
Our view is that this use of constitutional political economy is

generally the least promising way to implement a democracy of opportunity
today. Whatever may have been the case in the early nineteenth century,
today it is abundantly clear that one cannot achieve the goals of the
democracy of opportunity tradition simply by condemning legislation. Just
the opposite is required.

66. These largely track the categories in Michelman's thoughtful essay, except that here we
are limiting the story to the uses of constitutional political economy in court rather than in
legislative or executive contexts. Michelman, supra note 4.

67. See, e.g., Joseph Fishkin & William E. Forbath, The Anti-Oligarchy Constitution, 94 B.U.
L. REV. 669, 694-95 (2014) (discussing the Court's recent campaign finance decisions).

68. Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2591 (2012) (arguing that the
government's Commerce Clause argument in support of Obamacare's individual mandate would
not distinguish between a mandate that individuals purchase health insurance and a mandate that
individuals purchase broccoli and finding that result unacceptable because "[t]he Commerce
Clause is not a general license to regulate an individual from cradle to grave, simply because he
will predictably engage in particular transactions").

69. See Edwards v. District of Columbia, 755 F.3d 996, 1007, 1009 (D.C. Cir. 2014) (striking
down a tour guide licensing system because it burdened speech without an adequate justification
and quoting Adam Smith to support the proposition that private market forces render public
regulation of tour guides superfluous).

70. See Sebelius, 132 S. Ct. at 2578 ("Because the police power is controlled by 50 different
States instead of one national sovereign, the facets of governing that touch on citizens' daily lives
are normally administered by smaller governments closer to the governed.").
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Even so, we believe there probably remains a residual set of cases, not
large, in which the democracy of opportunity tradition ought to function as
a sword, in the mode Michelman calls "invalidation."7 1 Here, we need an
airtight case of a statute that does lasting damage to the democracy of
opportunity, in a way that cannot readily be fixed except through judicial
invalidation. We believe this is possible. We see glimmers of it, for
instance, in state court decisions striking down school finance laws that
perpetuate starkly unequal opportunity.72 But the more common and more
important role for the democracy of opportunity tradition is just the reverse:

(b) As a shield. Courts invoke constitutional political economy as a shield,
to help justify upholding legislation, on the ground that the legislation
helps bring into being a democracy of opportunity.

This is where we think the democracy of opportunity tradition
probably would make the most immediate difference today inside the
courts. There are a wide variety of different statutory schemes that do some
of the work in building a democracy of opportunity for our time-and many
if not most of them are currently or potentially subject to challenges of
various kinds because of the new Lochnerism afoot in the federal judiciary
and in the world of conservative impact litigation.73 In the book, we
illustrate this problem with a series of recent, major, high-profile
controversies-Obamacare, campaign-finance regulation, and labor law.74

In all of these, legislation that helps promote a democracy of opportunity
has been hobbled or weakened by the new/old idea that the Constitution
embodies a distinctive kind of economic freedom: to opt out and refrain
from contributing one's share to democratically chosen collective
obligations and to spend what one has without constraint or compulsion. 75

Missing from all these cases, from the dissents as well as the majority
opinions, are the constitutional principles that animate and support the
challenged laws. We think those principles ought to play a major role in the
Court's evaluation of the constitutionality of these laws. They are, in short,
the principles of the democracy of opportunity tradition. We will not
belabor the examples here. Purdy sketches several. 76 Estlund offers a
particularly robust account of the role of the democracy of opportunity
tradition in New Deal labor legislation,77 and how recovering this tradition

71. Michelman, supra note 4, at 1409.
72. See, e.g., Edgewood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391, 393 (Tex. 1989).
73. See FISHKIN & FORBATH, supra note 6 (manuscript at 73) (describing the new

Lochnerism in decisions of the Supreme Court and the D.C. Circuit, and the fuel it gives to
libertarian litigation challenging the power and authority of the administrative state).

74. Id. (manuscript at 77-87).
75. Id.
76. Purdy, supra note 1, at 1416.
77. Estlund, supra note 2, at 1448-51.
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brings to the surface the forgotten constitutional shape and purpose of the
laws under fire today.'R

We think the democracy of opportunity tradition provides a firmer
foundation for congressional (as well as state legislative) authority in many
spheres than the old discourses of judicial restraint, institutional
competence, and the political safeguards of federalism. We think it
strengthens-and gives additional historical and economic substance to-
arguments for congressional authority based on more general, post-1937
claims about the broad sweep of congressional power to tax, spend, regulate
commerce, and enforce the Reconstruction Amendments. All of these,
except perhaps the power to tax, have faced significant challenges in recent
years from advocates of a particular vision of constitutional political
economy-the new Lochnerism. This is not a coincidence. To respond to
arguments squarely (if implicitly) grounded in a vision of constitutional
political economy, it helps to make the case for an opposing vision.

In the long run, however, we hope that, more often than not,
legislatures and courts will work in concert to build a democracy of
opportunity. We hope this will happen because it is really the only way the
democracy of opportunity tradition can be implemented. This work
involves yet a third role for constitutional political economy in court:

(c) As a guide. Courts invoke constitutional political economy as an
interpretive guide to the meaning of statutes whose aims include
implementing a democratic vision of constitutional political
economy-when interpreting statutes and when evaluating and
interpreting regulations.

Here, the courts are not in the business of upholding or striking down
statutes. Instead they are attempting to interpret them and effectuate their
purposes. Statutes often have multiple purposes, but courts attuned to
constitutional political economy would notice that many major pieces of
legislation aim in part to build a democracy of opportunity. This purpose
gives such statutes a special kind of significance because the statutes are
doing constitutionally necessary work.79 Construing the statute in light of
the constitutionally necessary work it is doing can guide interpretation; it
gives a particularly weighty reason to steer clear of interpretations that
thwart the constitutionally necessary work. Given that many statutes, old
and new, intervene in our political economy in profound ways-and indeed,
are the primary means through which the government does the work of
building a democracy of opportunity-this is likely the most important role
for constitutional political economy to play in court. Depending on the

78. Id. at 1456-62.
79. See generally WILLIAM N. ESKRIDGE & JOHN FEREJOHN, A REPUBLIC OF STATUTES: THE

NEW AMERICAN CONSTITUTION (2010).
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politics of judicial appointments over the next several years, rekindling the
democracy of opportunity tradition could have significant transformative
effects across a broad range of statutory contexts, wholly apart from
questions of constitutional invalidation.

Michelman understands these distinctions well. But he nonetheless
worries that our appeal to courts to attend to constitutional political
economy raises serious risks. 80 Once we reopen the door to judicial
constitutional political economy, Michelman asks, what is to prevent a
libertarian judge with a neo-Jacksonian cast of mind from concluding that
the only sure way to make good on the anti-oligarchy principle and preserve
a broad middle class is to strike down the ACA and a host of other statutes
we think essential? What is to stop a runaway streak of invalidation of
exactly the statutes that we think support the democracy of opportunity
tradition in the twenty-first century?

Nothing in our theory prevents that outcome. But we think the danger
is purely a theoretical one for two reasons. First, to a great extent, it seems
the door is already open. We already are seeing a string of invalidations on
grounds that, however they may be styled, amount to an endorsement of a
laissez-faire, neo-Lochnerite vision of constitutional political economy. 81

What prevents this trend from swallowing much of established
constitutional law is not constitutional theory or the power of the New Deal
settlement to keep the Court out of economic matters. It is politics. There
are political limits to how far this line of cases is likely to reach, and that
brings us to the second reason we think the worry is theoretical. In the real
world of constitutional politics and constitutional law, the only context in
which a runaway streak of invalidations seems plausible is one in which a
particular neo-Jacksonian, laissez-faire constitutional outlook is powerfully
afoot in the polity. That is not our current political reality. Neo-
Lochnerism today is operating primarily on a plane of elite judicial action
and activism, unmatched by widely shared commitments in American
constitutional politics. To be sure, there is a political movement linked to
this neo-Lochnerism, as we will discuss below. But it does not command
anything like a majority of Americans. If that changes-if politics catches
up with the neo-Lochnerite turn in the courts and a durable political
majority favors this vision of the Constitution-then no theory will save the
democracy of opportunity.

But this political defense brings up a deeper problem. Our argument in
the book is about reviving a once-familiar, now-dormant form of
constitutional politics. And within that renewed constitutional politics, our
argument is for reviving and extending the democracy of opportunity
tradition to help us see and address the problems of our own time. But why

80. Michelman, supra note 4, at 1413-14.
81. FISHKIN & FORBATH, supra note 6 (manuscript at 73, 77-87).
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should we think this is even possible given the dispiriting landscape of
American politics?

IV. The Democracy of Opportunity and Political Possibility

Professor Estlund offers a strong form of this critique, tied to the most
fraught conflict within the democracy of opportunity tradition itself.82 The
challenge, as she puts it, "lies in an American electorate that appears
sharply divided"83 about the desirability of redistributive economic reform
and divided, as well-perhaps more deeply-about the virtue of a "thick"
and generous conception of the principle of inclusion and racial and gender
equality. 84 "The political majority of not-rich people that would need to
come together in support of the opportunity agenda," writes Estlund, "is
fractured along both racial and cultural lines." 85 Even progressives, she
continues, seem divided between those "who harken mainly to the
unfinished business of the Civil Rights Movement in dismantling racial and
gender hierarchies" and "those who seek to build a wide coalition of the
not-rich against growing economic inequality."86

Estlund cites our own chronicle of the democracy of opportunity
tradition as a proof text for the proposition that "across the whole expanse
of American history[,] . .. the voices that support a genuinely inclusive
commitment to broad-based economic opportunity are few and far between,
and never commanded a sturdy political majority."8 7 She is right. But we
do not think it necessarily follows that this history, combined with the
fractured state of national politics, means the inclusive version of the
democracy of opportunity tradition will never command a sturdy majority.
There is reason to hope that the future may be different.

The politics of unequal opportunity is a powerful political force, but its
direction is highly contingent. The last time our national politics wrestled
seriously with structural reform to address class inequality was the last time
class inequality was at levels comparable to today: the New Deal. Why did
the New Deal reforms largely exclude African-Americans? The short
answer is that the great majority of them were bluntly and officially
disenfranchised. 88 White supremacy in that era was not a revanchist
outsider politics of anger and resentment. It was the reactionary core at the

82. Estlund, supra note 2, at 1451-55.
83. Id. at 1451.
84. Id. at 1451, 1453-55.
85. Id. at 1454.
86. Id. at 1453.
87. Id.
88. See Forbath, supra note 51, at 208 (describing the Solid South as an anomaly at the heart

of Roosevelt's New Deal coalition and underscoring the fact that both parties and all three
branches of the federal government condoned or supported Jim Crow and race-based
disenfranchisement).
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heart of the New Deal coalition. Roosevelt and the New Dealers in
Congress made their peace with Jim Crow, for political reasons that are
very straightforward. They could not get their reforms enacted without the
support of Southern Dixiecrats. 89 The Dixiecrats would not support the
reforms unless the reforms left undisturbed the entire system of Jim Crow,
including super-exploitation of black labor and the general political and
economic dispossession and disenfranchisement of African-Americans. 90

Black voters, confined largely to the South and overwhelmingly
disenfranchised, lacked the power to play a significant role in any New
Deal political coalition that would oppose the entrenched Southern
Democrats in Congress. Thus, a racially inclusive New Deal was too
utopian a prospect to enlist the support of critical New Deal lawmakers and
powerbrokers.

The Civil Rights Revolution changed This, and opened the door to a
different kind of politics. For all its massive unfinished business-
including in the area of voting rights-the Civil Rights Revolution
bequeathed us an America in which the obstacles to making common cause
across ethno-racial lines are now substantially less daunting than they were
in a world in which whites had an exclusive lock on national political
power. Demographic trends today suggest that one of the two major
political parties may soon be a coalition in which no one racial group
constitutes a majority of voters 91 -just as the population of the state of
California is already. 92 Our constitutional politics is largely driven by
parties, and we have never had a political system with a party like that
before. The most we have had is the glimmers of the possibility of a
multiracial party coalition, in support of a version of the democracy of
opportunity, in the Reconstruction Republicans. 93

89. Id. at 209; see also William E. Forbath, Civil Rights and Economic Citizenship: Notes on
the Past and Future of the Civil Rights and Labor Movements, 2 U. PA. J. LAB. & EMP. L. 697,
699-700 (2000) (detailing the concessions exacted by Southern Democrats in exchange for their
support of New Deal legislation).

90. See IRA KATZNELSON, FEAR ITSELF: THE NEW DEAL AND THE ORIGINS OF OUR TIME

156-94 (2013) (describing these political dynamics and their enormous effect on the New Deal).

91. In the United States as a whole, the year that a majority of children will be nonwhite is
expected to be 2020; the year that a majority of the entire country will be nonwhite will be in the
2040s. Doug G. Ware, Census: White Children to Become Minority by 2020, UPI (Mar. 5, 2015,
11:57 PM), http://www.upi.com/TopNews/US/2015/03/05/Census-White-children-to-become-
minority-by-2020/9751425612082/ [https://perma.cc/93YX-6QQ7].

92. Mark Hugo Lopez, In 2014, Latinos Will Surpass Whites as Largest Racial/Ethnic Group
in California, PEW RES. CTR. (Jan. 24, 2014), http://www.pewresearch.org/fact-
tank/2014/01/24/in-2014-latinos-will-surpass-whites-as-largest-racialethnic-group-in-california/
[https://perma.cc/ZM3G-A7DT] ("Latinos are projected to become the largest single racial/ethnic
group in the state by March of this year, making up 39% of the state's population.").

93. See generally FISHKIN & FORBATH, supra note 6 (manuscript at 46-54) (discussing the
characterization of the Civil War and Reconstruction as a "Second Founding," which promised
economic and political enfranchisement to citizens of every race and color).

1486 [Vol. 94:1469



The Democracy of Opportunity

In American politics since the Civil Rights Revolution, we have never
had a period of sustained attention to problems of class inequality and
unequal opportunity-until now. We have no experience with the
combination of an electorate that includes people of color and a polity
riveted on the fact that those at the top are reaping all the gains of our no-
longer-shared prosperity; and all the rest of us voters-say, the 90%, white,
black, and brown, what can fairly be called "the American people"-are
falling behind. This makes the future hard to predict. It makes the
possibilities more open ended than history might suggest. We are on
uncharted ground.

Of course it is still true, as Estlund observes, that "[m]any white
Americans who are struggling to keep their heads above water are more
inclined (and are encouraged) to blame others-racially and ethnically
distinct others-who are engaged in that same struggle than those who are
pulling the strings at the top." 94 This tends to cleave apart the politics of
anti-oligarchy and economic opportunity from the politics of inclusion. We
have no doubt that many opponents of the democracy of opportunity
tradition will make use of this cleavage, as they have often before. It often
works, and there's a reason why. You will not find us succumbing to that
old and deeply flawed impulse on the part of progressives to believe that all
politics, all political aspirations and grievances, are "really" economic.
People also vote their ethno-racial, cultural, and religious identities and
grievances.

And in the United States, they also vote their constitutional identities,
which are a kind of cultural and ideological identity. As our colleague
Sandy Levinson pointed out long ago, they resemble a kind of secular faith;
just as religious identities depend on narratives of belonging, restoration,
and redemption, so do constitutional ones. 95 Virtually every movement for
big changes in our politics has had such a narrative, one that recounts the
founding and other crucial moments in the constitutional past and the
fundamental commitments "we" made in those moments. 96  Such an
account adds up to a vision of the kind of nation that the Constitution
promises to promote, restore, or redeem. Insofar as such narratives
succeed, they supply a common identity and a common project which help
unify constituencies and bridge their differences.

94. Estlund, supra note 2, at 1452.
95. SANFORD LEVINSON, CONSTITUTIONAL FAITH 11 (2011) (first prtg., 1988); see also JACK

M. BALKIN, CONSTITUTIONAL REDEMPTION: POLITICAL FAITH IN AN UNJUST WORLD 7 (2011)

(observing the similarities between constitutional traditions and religious traditions, especially
those built around a central organizing text).

96. See, e.g., Martin Luther King Jr., I Have a Dream, Address at the March on Washington,
D.C. for Civil Rights (Aug. 28, 1963) (evoking the founding and scenes from American
constitutional history to promote his cause).
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Consider, for example, the contemporary libertarian constitutional
narrative and its account of an America fundamentally committed to rugged
individualism, limited government, personal responsibility, guns, and
private property safe from state interference and redistribution. 97  This
narrative has some real purchase on many judges, lawmakers, and ordinary
citizens. It is intertwined imperfectly but serviceably with the other
constitutional narratives that undergird the present conservative political
coalition in this country, such as (among others) the constitutional narrative
of a Christian America with a Christian constitution and national identity
under threat from forces of secularism and pluralism.98 These constitutional
stories do cultural work, helping to bind together the famously disparate
social and economic positions of the different constituencies within the
conservative movement.

On the progressive side, the constitutional narrative is comparatively
thin and impoverished. Some central, progressive political commitments
seem to have obvious constitutional dimensions-think of sex equality,
racial justice, and voting rights for all. Many of these speak to the principle
of inclusion. But, because of the great forgetting, progressives have largely
lost the ability to speak in constitutional terms about political economy.
Progressive opposition to oligarchic concentrations of power and
progressive efforts to restore the paths to a middle-class life read today as
mere policy preferences. They seem largely unmoored from any larger
constitutional narrative that could help bind together the disparate
constituencies that make up this political coalition.

Work, livelihood, and opportunity; material security and insecurity;
poverty and dependency: throughout the nineteenth and early twentieth
century, these were at the center of American constitutional debate.
Mounting class inequality-and the deprivations, unequal opportunities,
and unequal political clout it bred-was not only a social or political
problem, but a constitutional problem. There were constitutional stakes in
attending seriously to the economic grievances, needs, and aspirations of
ordinary Americans.

Because of the great forgetting, we no longer seem to appreciate the
constitutional meaning and core insight of Reconstruction. Reconstruction
marked a second Founding, whose core idea was to bring African-

97. See, e.g., Campaign for Liberty, Statement of Principles, http://www.campaignforliberty
.org/about/ [https://perma.cc/CTJ8-SPCM] (articulating general principles and observing that
"Americans inherit from our ancestors a glorious tradition of freedom and resistance to
oppression" and that "[t]he U.S. Constitution is at the heart of what the Campaign for Liberty
stands for").

98. See THEODORE J. Low[, THE END OF THE REPUBLICAN ERA 160 (1995) (explaining how
Ronald Reagan used religious language to fuse the traditional Republican Party, "a liberal,
eastern, Wall Street party," with the Christian Right, a group of "antielite, anti-eastern, anti-Wall
Street, and antiliberal" voters).
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Americans-and more broadly, "all persons born [or naturalized] in the
United States . . . of every race and color" 99-into the democracy of
opportunity. America's constitutional commitments to equal citizenship
thenceforth condemned both entrenched class inequality and caste-like
subordination. The great moral and practical insight of Reconstruction and
the party that led it (at their prophetic best) was that the nation cannot, over
the long run, avert or overcome one without addressing the other. The party
of Reconstruction and most of white America, by and large, abandoned that
insight. But it has continued to illuminate our constitutional history.

Now, with a nation composed more than ever before "of every race
and color," and confronted by class inequality more starkly than at any time
since the end of Jim Crow, there is a chance for the moral and practical
truth of the old insight to gain a new purchase on Americans' political
imaginations. Would this make a difference in our politics? We think it
could, although we make no promises. It is true, as Jed Purdy reminds us,
that one could forget (or continue forgetting) all this history and still say
that a political economy resolutely geared to producing this kind of
America would be a fairer or more democratic one-for reasons unrelated
to any constitutional narrative. 100 But we suspect that is not how Americans
do large-scale political and constitutional change. We are a people with
much faith in the Constitution and in the stories we tell about it. Therefore,
we would do well to revisit the once highly salient, now largely forgotten
narratives from our history that speak to common dilemmas of race and
class, equal opportunity, oligarchy, and inclusion. We cannot predict the
future trajectory of these ideas. But if historians are a society's professional
rememberers, we think it important to re-examine these constitutional
commitments, as a way of providing materials that could be used in the
future to construct a more revealing and resonant constitutional narrative for
our time.

V. Postscript: Radicalism, Anticonstitutionalism, and the Democracy of
Opportunity Tradition

Constitutional narratives like the one we are sketching raise one
further set of concerns, which both Jed Purdy and Jeremy Kessler articulate
well: By framing the hope for egalitarian economic reform in constitutional
terms, do we risk crowding out more radical visions of change?

99. Civil Rights Act of 1866, ch. 31, 1, 14 Stat. 27 (codified as amended at 42 U.S.C.
1981-82 (2012)).
100. Purdy, supra note 1, at 1421-22.
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From the late nineteenth century onward, Purdy and Kessler remind
us, the United States saw socialist, communist, and anarchist movements
challenging the liberal capitalist order. Such radical challenges at times
helped inspire and legitimate the push for serious change in a more
"reformist" vein. The radical movements enlarged the imaginations and
ambitions of more moderate reformers. Thus, Purdy and Kessler argue, if
we want to recover and reimagine forgotten traditions of thought and action
around the tensions between democracy and capitalism in American life, we
should not ourselves forget the radical traditions that held that there was no
reconciling those tensions-and opted for democracy. These anticapitalist
movements were part of the intellectual and political ferment of their day.
Their history, Purdy and Kessler suggest, reveals a world of radical ideas
about political-economic transformation that were frankly "anti-
constitutionalist" and, hence, fell outside the democracy of opportunity
tradition we are chronicling.

We agree about the importance of radical ideas, old and new. But
Purdy and Kessler seem to equate social and economic radicalism with
anticonstitutionalism. That is not true to the historical record, as we read it;
nor do we think it theoretically sound. Kessler describes the opposing
"socialist" and "reformist" "camps" of early-twentieth-century American
political life as though only the reformist camp spoke in the key of
constitutional political economy.1 01 Purdy too seems to assume that
socialists, because they were anticapitalist, were also anticonstitutionalist.

In fact, most late-nineteenth- and early-twentieth-century radicals were
steeped in the precepts and narratives of the democracy of opportunity
tradition. Take Eugene Debs and the American Socialist Party he led for
decades. They were the most formidable actors in the socialist camp during
the Progressive Era, where Kessler and Purdy direct us for lessons in
anticonstitutionalism, and indeed, the largest and most successful socialist
movement in U.S. history. 102  But Debs was not inclined to relinquish
constitutional political economy to the antiredistributive crowd. He and his
comrades consistently framed their party's social democratic program in
terms of regenerating, for an industrialized America, the republican
commitments of the Founders. 10 3

Social democracy represented a rupture with the present political and
economic order-but not, in Debs's view, with the essentials of the

101. See generally Jeremy K. Kessler, The Political Economy of "Constitutional Political
Economy", 94 TEXAS L. REV. 1527 (2016).

102. See generally NICK SALVATORE, EUGENE V. DEBS: CITIZEN AND SOCIALIST (1982).

103. Id. at 151-53, 229-30, 292-93, 374 n.28 (discussing Debs's consistent invocations of
Founding Fathers); see also EUGENE V. DEBS, THE GROWTH OF SOCIALISM (1902); Eugene V.
Debs, Speech at Canton, Ohio (June 16, 1918) in WORDS THAT CHANGED AMERICA: GREAT
SPEECHES THAT INSPIRED, CHALLENGED, HEALED, AND ENLIGHTENED 170, 170 (Alex Barnet
ed., 2003); Eugene V. Debs, In Prison, RAILWAY TIMES, July 7, 1895.
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American democratic constitutional tradition. He and other party leaders
drew an egalitarian social vision out of the Declaration of Independence and
the outlook of "the Fathers"-or, rather, their preferred Fathers, like
Jefferson when he undertook his battle against the "moneyed aristocracy,"
whom Debs analogized to the "plutocrats" of his own day.1 04 As we do,
Debs and his party drew a distinction between that egalitarian social vision
and the "particular economic theor[ies]" 10 5 best suited to realizing it. The
social vision remained durable across time-an anti-oligarchy principle and
a principle of universal access to decent, secure livelihoods through
meaningful work, what we describe as "an underlying constitutional
commitment to a democratic political economy in which power and
opportunity are dispersed among the people rather than concentrated in the
hands of a few." 106 The particular economic theories and programs best
suited to realizing it necessarily changed dramatically in the course of
economic development.

In comparison to mainstream Progressives, Debs and his party
concluded that their economic circumstances required far more extensive
public ownership of industry and more radical forms of economic
democracy in the form of more support for unions and cooperatives. 107 But
much like such "reformist" Progressives as Louis Brandeis 108 and Jane
Addams, 109 the "radical" Debs defended his economic program in terms of
recuperating the social underpinnings of democratic citizenship for the
nation's industrial workers. 1 0

Debs and his comrades thought that achieving their kind of social
democracy demanded extensive structural changes in the Constitution itself
to make the American state more democratically accountable and unseat the
plutocrats from the thrones of state power.1 " This vision of root-and-

104. See, e.g., Eugene V. Debs, A Plutocratic Government, 15 LOCOMOTIVE FIREMEN'S

MAG., June 1891, 492-93.
105. Lochner v. New York, 198 U.S. 45, 75 (1905) (Holmes, J., dissenting).

106. FISHKIN & FORBATH, supra note 6 (manuscript at 2).
107. See SALVATORE, supra note 102, at 189-90 (observing that the Socialist Party of

America adopted a platform at its 1901 convention that contained immediate demands for
municipal ownership of utilities and electoral reform and that "Debs did not attend the convention,
[but] he applauded its actions and effusively shared its hopes"). See generally DAVID SHANNON,
THE SOCIALIST PARTY OF AMERICA: A HISTORY (1955).

108. Forbath, supra note 45, at 56 (describing Brandeis's views about constitutional political
economy, particularly his belief that "[t]he Constitution must safeguard not only a framework of
government, but also the project of fitting citizens for 'their task' of self-rule").

109. See generally JANE ADDAMS, DEMOCRACY AND SOCIAL ETHICS (Anne Firor Scott ed.,
Harvard University Press 1964) (1902).

110. See SALVATORE, supra note 102, at 191 ("Through collective control of the means of
production, Debs insisted, a democratic individualism might indeed be reborn.").

111. See AZIz RANA, THE RISE OF THE CONSTITUTION (forthcoming 2018) (manuscript at 48)
(on file with authors) (describing how the Socialist Party "came to stand for the call for explicit
constitutional re-founding grounded .. . in a class-based diagnosis of the 1787 text's function in
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branch constitutional renovation seems to be one reason our interlocutors
consider the Socialists "anticonstitutionalists." But if demanding structural
changes to the present Constitution in the name of more fully realizing the
ideals of the Declaration and the "true" commitments of the founders is
anticonstitutional, then Lincoln and the Civil War and Reconstruction era
Republicans were anticonstitutionalists. They cast their refounding as a
way of redeeming first principles, just as the Socialists did.

And so too, for that matter, did many centrist and moderate
Progressives, as various and mainstream as Woodrow Wilson and Theodore
Roosevelt. Wilson (in his days as a political scientist) and Roosevelt (in his
1912 run as the Progressive Party candidate for the White House) called for
many of the same constitutional changes as the Socialists: reforming or
abolishing the Senate, curtailing separation of powers via a parliamentary
system, popular recall of judicial opinions and other checks and restraints
on judicial review, amending the obdurate rules of constitutional
amendment, and so on." 2 Wilson and Roosevelt did so in the name of
creating a more wieldy and accountable American state capable of taming
corporate capitalism, wresting government from the grip of the money
power and corporate malefactors, ending what Roosevelt, like Debs,
dubbed "the tyranny of . .. plutocracy,"" 3 and enacting the democratic will
of a reform-minded public. Debs articulated these goals in a more class-
conscious way: he called the constitutional political-economic order he
hoped to build "the workers' republic."" 4 But no less than the others, Debs
framed the case for major structural changes in terms of what Jack Balkin
would call a "redemptive" constitutional narrative," 5 wherein deep changes
are needed in order to restore government to its founding commitments.
Pace Kessler, the discourse of constitutional political economy and the

collective life"); Aziz Rana, Progressivism and the Disenchanted Constitution, in THE
PROGRESSIVES' CENTURY: DEMOCRATIC REFORM AND THE CONSTITUTIONAL GOVERNMENT IN
THE UNITED STATES (Stephen Skowronek et al. eds.) (forthcoming 2016).

112. See WILLIAM G. ROSS, A MUTED FURY: POPULISTS, PROGRESSIVES, AND LABOR
UNIONS CONFRONT THE COURTS, 1890-1937, at 110-54 (1994) (charting the judicial-recall
movement, which sought to "make the courts more responsive to the popular will"); WOODROW
WILSON, CONGRESSIONAL GOVERNMENT: A STUDY IN AMERICAN POLITICS v-vi, 5-6 (1885)
(calling for structural constitutional changes, including a shift to a parliamentary system);
Theodore Roosevelt, The New Nationalism, in 17 THE WORKS OF THEODORE ROOSEVELT 5, 5-22
(national ed. 1925) (1910); Platform of the Progressive Party (Aug. 7, 1912),
http://www.pbs.org/wgbh/americanexperience/features/primary-resources/tr-progressive/
[https://perma.cc/2Z6B-ELAD] (calling for dramatic structural constitutional reform to make "the
people ... the masters of their Constitution" including direct election of Senators, primaries,
including for President, and "a more easy and expeditious method of amending the Federal
Constitution").

113. THEODORE ROOSEVELT, THEODORE ROOSEVELT: AN AUTOBIOGRAPHY 464 (1913).
114. See SALVATORE, supra note 102, at 344.
115. See generally BALKIN, supra note 95.
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democracy of opportunity tradition in particular were capacious enough to
include both Roosevelt and Debs.

Socialists, along with other radicals and "advanced" Progressive
reformers, brought something new to the tradition. In place of the old
"producers" versus "money power" divisions of Jeffersonian and
Jacksonian vintage, they offered a class analysis centered on the social
relations of industrial capitalism. They saw how the legal and
constitutional status quo-from the prevailing common law and
constitutional conceptions of property and contract, and liberty and equality
to the inherited structures of political representation like the Senate-were
tilted wildly in favor of capital, against labor, and in particular, against
redistribution. They were deeply critical of major aspects of the 1787
Constitution that they saw as stacking the deck in this way-a position
famously embodied in Beard's Economic Interpretation of the Constitution,
the gist of which was that much of the original text and design was aimed at
preventing redistribution. As Aziz Rana observes in his important
forthcoming work,1 16  socialists and other radicals thus aimed at
"disenthrall[ing]" working-class Americans from the kind of Constitution
worship that inhibited support for fundamental change. But, as Rana also
notes, radicals like the Debsian socialists nonetheless spoke and wrote in a
"redemptive" constitutional register, casting radical changes in the
constitutional and political-economic order as redeeming the revolutionary
generation's durable republican and democratic precepts."'

Most early-twentieth-century radicals were like Debs himself: They
may have served serious jail time for defying antistrike injunctions and
criminal sedition laws, and they certainly had nothing but scorn for the
constitutional outlook of the courts and most of the legal elite. Yet, when it
came to seeking radical structural transformations in state and society, they
remained inside not only the democracy of opportunity tradition but also all
the legal niceties of the existing Constitution. To the chagrin of critics on
their left flank, they aimed to achieve their structural changes-

116. See Rana, Progressivism and the Disenchanted Constitution, supra note 111, at 49.
117. See RANA, RISE OF THE CONSTITUTION, supra note 111 (manuscript at 26-28). In

contrast to the syndicalist and communist left, but in keeping with the Socialist International, Debs
and his comrades held that the institutions of "bourgeois democracy"-parliamentary and
electoral democracy, safeguards for political opposition, even the rule of law-were essentials for
the long run, not destined to be supplanted when socialism supplanted capitalism. See G.D.H.
COLE, 3 A HISTORY OF SOCIALIST THOUGHT 114 (1956) (describing how English Socialists
envisioned not "a new kind of State embodying the class-power" of workers but "gradual and
progressive modification of the system by democratic means"); GEORGE LICHTHEIM, MARXISM:
AN HISTORICAL AND CRITICAL STUDY 264, 297, 403 (1964) (In contrast to Soviet Marxism's
"ideology of 'total' revolution" and "proletariat dictatorship," "radicals" and "revisionists" alike
in Socialist International took "for granted . .. the permanence" of constitutionalism and rule of
law).

2016] 1493



Texas Law Review

revolutionary reforms, if you will-through Article V amendments and
conventions, not general strikes and insurrection."'

We are not experts in the constitutional and anticonstitutional thinking
of every branch of twentieth-century radical thought. Some had visions of a
more richly democratic form of government "beyond" the constraints of
constitutionalism. 19  But we find that even as these radical democrats
talked about overcoming the elitism of the Founding Fathers and abolishing
many of the elitist and antidemocratic institutions they had inscribed in the
Constitution, they continued to hew to the Founders' important republican
constitutional linkages between the economic and the political dimensions
of self-rule.

It is never a simple task to translate the ideals of the democracy of
opportunity tradition into terms relevant to a contemporary political
economy. This is especially true at times of major structural change in the
economic order-which is also when such translation is at its most urgent.
In the end, not every kind of radical political-economic imagination can
find room within the democracy of opportunity tradition. But we think
there is much to be learned from those that could and did a century ago,
especially since today's social and economic conditions are once again
prompting us to revisit fundamental questions about the relationship
between capitalism and democracy. The democracy of opportunity
tradition does not provide clear answers for how to do this. But it provides
resources worth drawing on as we begin the work.

118. See RANA, RISE OF THE CONSTITUTION, supra note 111 (manuscript at 100).
119. Others fell into the famous trap of much Marxist thought regarding the realm of

politics-believing that the need for ongoing and organized political conflict and contestation was
a function of liberal capitalism's class divisions and its separation of economy and civil society
from government and the state, and that overcoming these features of capitalism would make
government a matter of administration rather than ongoing political strife. Put differently, our
impression is that much anticonstitutionalism on the anticapitalist left in the twentieth century was
technocratic in some of the same ways as much anticonstitutionalism within Progressive ranks.
See William E. Forbath, Courting the State: An Essay for Morton Horwitz, in 2
TRANSFORMATION IN AMERICAN LEGAL HISTORY: LAW IDEOLOGY, AND METHODS-ESSAYS IN

HONOR OF MORTON J. HORWTTZ 70, 70-80 (Daniel W. Hamilton & Alfred L. Brophy eds., 2010).
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Two Views of International Trade

in the Constitutional Order

Cory Adkins* & David Singh Grewal**

Introduction

In this year of ambitious new trade agreements,' public attention has
turned once again to the relationship between the U.S. constitutional order
and global commerce. 2 Though they may seem strictly contemporary
phenomena, neither "globalization" nor the many debates about it are new.3

Indeed, they were present in a strikingly similar form in the founding era.4

One of the many ways in which the Founders' Constitution differs
from current constitutional practice is in the arena of international trade.
The changing conception of the constitutional status of international trade
tracks the changing place of the American republic in the world of
commerce. It also reveals the international dimension of what Fishkin and
Forbath describe as "constitutional political economy," both in the founding
era and today.'

* J.D., Yale Law School 2016.
** Professor of Law, Yale Law School. The authors wish to thank the following people for

their helpful comments and criticisms: Bruce Ackerman, Jack Balkin, Oona Hathaway, Margot
Kaminski, Amy Kapczynski, Jeremy Kessler, Jedediah Purdy, and the participants at the
conference The Constitution and Economic Inequality at the University of Texas School of Law,
especially Joseph Fishkin and William Forbath, and at the Money, Numbers and Power workshop
at Columbia University, especially Richard John, Nicholas Mulder and Adam Tooze. They also
gratefully acknowledge the excellent assistance of the editors of the Texas Law Review. All errors
remain theirs.

1. See, e.g., Roberta Rampton, Exclusive: Obama Committed to Pacific Trade Deal, Even as
Opposition Spreads - Rice, REUTERS (Mar. 9, 2016, 4:43 PM), http://www.reuters.com/article/us-
usa-trade-exclusive-idUSKCNOWB2R2 [https://perma.cc/HV6X-AJWA] (observing President
Obama's commitment to Trans-Pacific Partnership); Jennifer Rankin, TTIP: EU and US Vow to
Speed Up Talks on Trade Deal, GUARDIAN (Feb. 6, 2016, 1:49 PM), http://
www.theguardian.com/business/2016/feb/26/ttip-eu-and-us-vow-to-speed-up-talks-on-trade-deal
[https://perma.cc/N278-MLC4] (reporting that European and U.S. negotiators are "racing to strike
a deal" over the Transatlantic Trade and Investment Partnership before President Obama leaves
office).

2. See John Brinkley, Why Is Trade Such a Big Deal in The Election Campaign?, FORBES
(Mar. 3, 2016, 10:19 AM), http://www.forbes.com/sites/johnbrinkley/2016/03/03/why-is-trade
-such-a-big-deal-in-the-election-campaign/#54049d63585a [http://perma.cc/6QLJ-5ZLH]
(observing that international trade has become a central issue in the U.S. presidential election).

3. Emma Rothschild, Globalization and the Return of History, FOREIGN POL'Y, Summer
1999, at 106, 107 (documenting the long history of globalization over several centuries).

4. See infra text accompanying notes 53-76, 116-28.
5. JOSEPH R. FISHKIN & WILLIAM E. FORBATH, THE ANTI-OLIGARCHY CONSTITUTION

(forthcoming 2017) (manuscript at 1) (on file with the Texas Law Review); see also Joseph
Fishkin & William E. Forbath, The Anti-Oligarchy Constitution, 94 B.U. L. REv. 669, 671 (2014)
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Nowhere is this change more obvious than in the different procedures
by which the United States now commits itself to foreign commercial
relations, compared to the process during the Founding Era and for a
century or more afterward. As several scholars have noted, the decisive
shift occurred during the interwar period and in the immediate aftermath of
the Second World War, when international commercial agreements
formerly passed as treaties following the specification in Article II were
repackaged as normal legislation, now passed under Article 1.6

The "old" Article II route for the passage of treaties is clearly specified
in the Constitution and was solidly established in practice up to the 1930s. 7

The Treaty Clause provides that the President "shall have the Power, by and
with the Advice and Consent of the Senate, to make Treaties, provided two
thirds of the Senators present concur." 8  Up through the mid-twentieth
century, nearly all international commercial agreements-and most
international agreements generally-were passed as treaties using this
mechanism.9 But today, almost no international trade agreements are
ratified by a two-thirds supermajority of the Senate-and certainly no
significant ones.' 0 Instead, they are passed as so-called "congressional-
executive" agreements, using the route for normal statutes approved by a
majority in both houses of Congress and signed into law by the President,
as specified in Article I.11

Furthermore, despite being passed under Article I, the congressional-
executive agreements governing international trade are not ratified using
normal Congressional rules. Instead, they are "fast tracked": passed by the
House and Senate without the possibility of amendment or filibuster and
under strict time deadlines. For instance, if the controversial Trans-Pacific
Partnership (TPP) is ratified under this presidential administration or the
next, it will be done through an "implementing statute," adopted within

(introducing the characteristic forms of arguments about constitutional political economy).
6. See, e.g., Bruce Ackerman & David Golove, Is NAFTA Constitutional?, 108 HARv. L.

REV. 799, 845, 853-56 (1995) (analyzing the New Deal Era scholarship and jurisprudence that
justified the use of postwar congressional-executive agreements); Oona A. Hathaway, Treaties'
End: The Past, Present, and Future of International Lawmaking in the United States, 117 YALE
L.J. 1236, 1300-06 (2008) (describing the center of gravity of U.S. international lawmaking
shifting from treaties to ex post congressional-executive agreements).

7. Hathaway, supra note 6, at 1274-86.
8. U.S. CONST. art. II 2, cl. 2.
9. Hathaway, supra note 6, at 1292 ("[T]here is little evidence during this period [through the

end of the Civil War] of congressional-executive agreements regarding international trade."). In
the later nineteenth century, there were congressional-executive agreements related to embargos
and, in the 1890s, a precursor to the later Reciprocal Tariffs Agreement Act of 1934, the
McKinley Tariff Act of 1890, that allowed the President to negotiate reciprocal agreements with
foreign nations without congressional approval. Id. at 1293-94.

10. Exceptions include some extradition and taxation treaties. See infra note 26.
11. For a discussion of the evolution of congressional-executive agreements, see generally

Hathaway, supra note 6.
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ninety days of the President's proposal of the text and with serious limits on
the usual deliberative functions of Congress. 12 And, unlike the treaties of
the Founding Era, which unambiguously concerned foreign relations, the
TPP will reshape the domestic regulatory regime in areas including
intellectual property, environmental regulation, and consumer protection, in
conjunction with similar changes in the domestic regimes of our trading
partners. 13

Much indeed has changed since the Treaty Clause was written. Ex
post congressional-executive agreements and fast track have become the
dominant means of governing trade, and are understood to have ushered in
a new global era.' 4 The shift from the Article II to the Article I route for
international lawmaking via congressional-executive agreements is credited
with enabling a dramatic expansion in international commercial
agreements, a linchpin (along with U.S. military expansion overseas) of the
postwar world.15 The anxiety that led Jefferson to admonish his
countrymen to pursue "peace, commerce, and honest friendship with all
nations" but "entangling alliances with none" has all but vanished from the
current American republic. 16

This change in the governance of trade has occasioned debate among
constitutional scholars and jurists since it first occurred, and the controversy
is renewed with each new episode of accelerated international integration.
In the immediate postwar period, the shift from Article II to Article I was
widely commented upon-both lauded and criticized by jurists and legal
scholars.' 7 The controversy reignited in the early 1970s with the passage of
fast-track legislation,18 and erupted again around the time of the emergence

12. IAN F. FERGUSSON, CONG. RES. SERV., TRADE PROMOTION AUTHORITY (TPA) AND THE

ROLE OF CONGRESS IN TRADE POLICY 10-11 (2015).

13. David Grewal, Opinion, The President Wants to 'Fast Track' Two Massive Trade Deals.
Congress Should Slow Him Down, L.A. TIMES (Mar. 29, 2015, 9:48 PM),
http://www.latimes.com/opinion/op-ed/la-oe-grewal-congress-should-not-okay-fast-track
-20150327-story.html [https://perma.cc/A8ET-QCN2].

14. Hathaway, supra note 6, at 1258-72, 1304-06.
15. See generally Ackerman & Golove, supra note 6.
16. Thomas Jefferson, President of the United States, First Inaugural Address (Mar. 4, 1801),

http://avalon.law.yale.edu/19th-century/jefmaul.asp [https://perma.cc/L5AG-9NZA].
17. For favorable commentary on the rise of congressional-executive agreements, see

Myres S. McDougal & Asher Lans, Treaties and Congressional-Executive or Presidential
Agreements: Interchangeable Instruments of National Policy: I, 54 YALE L.J. 181, 203-06 (1945).
For a contrary view, see generally Edwin M. Borchard, American Government and Politics:
Treaties and Executive Agreements, 40 AM. POL. SCI. REV. 729 (1946). For a recent discussion of
these sources, see Hathaway, supra note 6, at 1244-47.

18. Concerns at that time foreshadowed present debates about trade agreements dominating
domestic regulation. See, e.g., The Trade Reform Act of 1973: Hearings on H.R. 6767 Before the
H. Comm. on Ways and Means, 93d Cong. 394 (1975) (statement of William R. Pearce,
Ambassador, Deputy Special Representative for Trade Negotiations) ("We can't ask you for an
advance grant of authority to do away with [non-tariff barriers]; in most cases they are linked in
very subtle ways to all sorts of domestic legislation.").
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of the North American Free Trade Agreement (NAFTA) and the World
Trade Organization (WTO) in the mid-1990s.1 9 Our return to these debates
today is occasioned not only by the fact that the United States is once again
at a turning point in its international commercial ambitions-with several
massive new trade deals now looming-but also because the procedures by
which these trade deals have been promulgated have evolved even since the
debates occasioned by NAFTA and the WTO.

In this Essay, we contrast the prevailing views about trade and treaty
making with the anxieties about foreign entanglement felt during the
Founding Era. We explore these contrasts by examining the evolution of
three justifications for the modern trade regime, which we consider to
include both Article I lawmaking and "fast-track" procedures (now called
"trade promotion authority"). Specifically, the use of these new procedures
to establish U.S. foreign commitments has been justified by: (1) the need
for U.S. participation and, ultimately, leadership in the international order;
(2) the need to maintain executive flexibility and credibility in international
negotiation in order to secure such leadership; and (3) the need to
harmonize domestic regulatory regimes across national borders in an era of
globalization. Each of these justifications may be illuminated by
comparison with debates on trade during America's founding period.

We argue that these justifications largely reflect an underlying
motivation comparable to that of the Founders: the desire to protect
American political autonomy. But one of the Founders' major concerns has
been left behind, namely that one region's economic interests and
institutions should not be aggressively undercut in promoting the interests
of another. The disappearance of this concern coincides with the rise of
congressional-executive agreements, fast track, and an international
economic policy that initially favored industrial capital over agrarian
interests and now privileges the finance and technology sectors on the East
and West Coasts above the decaying industrial heartland.20 These
developments also mark the transition from a foreign policy motivated by
resistance to European imperialism to one driven by what is usually called
"American global leadership."21 Recovering what Fishkin and Forbath call

19. Compare Ackerman & Golove, supra note 6, at 802-03 (lauding the shift from Article II
to Article I in the context of NAFTA and the WTO), with Laurence H. Tribe, Taking Text and
Structure Seriously: Reflections on Free-Form Method in Constitutional Interpretation, 108
HARV. L. REv. 1221, 1227-28 (1995) (criticizing the shift).

20. See discussion infra pp. 151-56.
21. Josh Rogin, Clinton Pledges Another Century of American Global Leadership, FOREIGN

POL'Y (Sept. 8, 2010, 9:21 AM), http://foreignpolicy.com/2010/09/08/clinton-pledges-another-
century-of-american-global-leadership [https://perma.cc/892H-R9YH] (quoting then-Secretary of
State Hillary Clinton in 2010: "For the United States, global leadership is both a responsibility and
an unparalleled opportunity").
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the "constitution of opportunity"2 2 will require examining how these
changes, taken together, have affected the capacity for self-government in
the American republic.

I. Interchangeability and America's Role in the International Order

The most obvious justification for the twentieth-century innovations in
trade procedures is that congressional-executive agreements and fast track
have allowed the United States to take a leadership position in shaping the
international economic order. Taken jointly, these innovations are said to
create a more efficient process for international lawmaking, less subject to
interest group politics and legislative logrolling.23 The new procedures
have allowed the federal government to advance a unified agenda for
international trade with less risk of its being hijacked by particular (i.e.,
sectional or minority) interests.

As noted in the Introduction, the modern trade regime is based on a
shift in international lawmaking from Article II treaties to Article I
legislation, passed as congressional-executive agreements.24 In trade law,
the shift began with the Reciprocal Trade Agreements Act of 1934
(RTAA), passed as an "ex ante authorization" by which both houses of
Congress, using normal procedures, delegated negotiating power to
President Roosevelt to pursue tariff reduction within preapproved ranges.2 5

The use of an ex ante congressional-executive agreement was not
unprecedented in the trade regime: Congress had earlier cooperated with
President McKinley in the management of foreign trade relations, which the
Supreme Court reviewed in Field v. Clark.26 But another form of Article I
legislation-which Ackerman and Golove term an "ex post approval"2 7_
was first used in international economic governance about a decade later, in
1945, when the Truman Administration presented an agreement providing
for American participation in the Bretton Woods institutions for ratification

22. FISHKIN & FORBATH, supra note 5 (manuscript at 1).
23. See Oona A. Hathaway, Presidential Power over International Law: Restoring the

Balance, 119 YALE L.J. 140, 263-66 (2009) (describing the advantages of the fast-track procedure
and arguing for its expansion beyond trade); Hathaway, supra note 6, at 1307-38 (describing
reasons for preferring a congressional-executive agreement even if a treaty might have
traditionally been used); Harold Hongju Koh, The Fast Track and United States Trade Policy, 18
BROOK. J. INT'L L. 143, 148 (1992) (describing the four policy ends served by the fast-track
procedure).

24. Hathaway, supra note 6, at 1286-1301.
25. See Ackerman & Golove, supra note 6, at 824, 847-51 (defining "ex ante authorizations"

as congressional-executive agreements that occur when Congress explicitly authorizes the
Executive to make agreements under specified circumstances, using the Reciprocal Trade
Agreements Act of 1934 as an example).

26. 43 U.S. 649 (1892); Hathaway, supra note 6, at 1292-97.
27. See Ackerman & Golove, supra note 6, at 827 (defining ex post approvals as

congressional-executive agreements in which Congress approves a deal that the Executive has
already worked out).
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by both houses of Congress. 28  During the interwar era, ex post
congressional-executive agreements had been used to establish American
membership in several international organizations, 29 and the 1945 Bretton
Woods legislation set the pattern for postwar economic agreements
generally.30

The move away from Article II treaty making to congressional-
executive agreements was driven by a deepening sense that the Senate's
control over foreign relations had led to disaster: first in its failure to ratify
the Versailles Treaty in 1919 and then in the passage of the Smoot-Hawley
tariffs of 1930.31 America's absence from the League of Nations and its
interwar trade protectionism were believed to have contributed to the rise of
fascism and, therefore, endangered the project of American
constitutionalism itself.2 Likewise, the RTAA represented the Democratic
response to the Smoot-Hawley tariffs of 1930.33 Those high tariffs were
widely believed to be the product of congressional logrolling, influenced
especially by the agricultural sector, which had been devastated by falling
commodity prices even before the stock market crash of 1929.34 Seeking to
limit the influence of these "special interests," Congress delegated
negotiating power to the President.35

In the aftermath of the Second World War, the United States was
drawn into a new position of leadership on the global stage, working to
rebuild a devastated Europe and solidifying the Western Bloc during the
Cold War. It was clear to many American statesmen and jurists that this
new role would depend upon a new international lawmaking process, less
susceptible to hijacking by interest-group politics and the obstacle of a two-
thirds majority approval in the Senate. 36 The new process would be
required above all for international economic agreements, given their

28. Id. at 891.
29. Hathaway, supra note 6, at 1300.
30. See Ackerman & Golove, supra note 6, at 891-93 (describing how the Senate's reaction

to Bretton Woods led to a new, expanded precedent of congressional-executive agreements).
31. See I.M. DESTLER, AMERICAN TRADE POLITICS 11-12 (4th ed. 2005) (emphasizing the

dramatic drop in imports and exports resulting from the passage of the Smoot-Hawley tariffs);
Ackerman & Golove, supra note 6, at 874 (describing the need for the United States to create a
"more internationalist alternative to the classical procedure that had brought about the tragedy of
Versailles").

32. See Ackerman & Golove, supra note 6, at 861-62 (describing how the Constitution and
the Senate "set the stage for the rise of Hitler and the resumption of world carnage").

33. Douglas A. Irwin, From Smoot-Hawley to Reciprocal Trade Agreements: Changing the
Course of U.S. Trade Policy in the 1930s, in THE DEFINING MOMENT: THE GREAT DEPRESSION
AND THE AMERICAN ECONOMY IN THE TWENTIETH CENTURY 325, 325 (Michael D. Bordo et al.
eds., 1998).

34. Id. at 333-35.
35. DESTLER, supra note 31, at 14-16.
36. See, e.g., id. at 14-17 (describing bargaining between the Executive and Legislative

Branches to overcome postwar obstacles to tariff setting).
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outsized domestic impact: consider that Roosevelt used the Article II treaty
route for American membership in the United Nations, trusting the Senate
not to make the same mistake as it had with the League, but the Truman
Administration used a congressional-executive agreement to establish
American membership in the Bretton Woods institutions.37

The shift to congressional-executive agreements for the governance of
trade was justified as a triumph over Senate obstructionism enabled by the
Treaty Clause. President Roosevelt justified the RTAA using inward-
looking arguments: "If the American government is not in a position to
make fair offers for fair opportunities, its trade will be superseded." 38 The
globalization of the market meant that American control over its own
economic policy required a more efficient international lawmaking process.
Faster, less deliberative trade policy was justified by the need to sustain
American interests abroad-and ultimately, American autonomy-in a
globalized economy. And this greater efficiency was in turn justified by
denigrating some interests as "special" and therefore less worthy of proper
legislative consideration and the familiar protections available through
congressional deliberation. While the much-discussed rise of executive
power in the twentieth century has often been characterized as a response to
geopolitical and military exigencies, the same arguments were used in the
interwar period and afterward to justify an executive-driven management of
foreign commercial relations. 39 Indeed, Roosevelt pioneered this approach
by somewhat tenuously relying on the Gold Reserve Act of 1934 to enter
into currency-stabilization agreements with other nations through an
exclusively executive agreement that bypassed Congress altogether.40

A more dramatic example of this shift came a decade later with the rise
of the ex post congressional-executive agreement as the main mechanism
for passing international trade deals.41 The ex post congressional-executive
agreement is now the standard way to ratify a wide array of international
compacts, having generally eclipsed the use of the Treaty Clause except in a

37. Ackerman & Golove, supra note 6, at 891.
38. Id. at 847.
39. See, e.g., BRUCE ACKERMAN, THE DECLINE AND FALL OF THE AMERICAN REPUBLIC 31-

41 (2010) (describing the transformation of the Presidency into a "twenty-first-century
demagogue, asserting extraconstitutional authority to master the latest crisis threatening the
Republic"). See generally ARTHUR M. SCHLESINGER, JR., THE IMPERIAL PRESIDENCY (1973)
(outlining the growth of presidential power over the history of the United States).

40. GLEN S. KRUTZ & JEFFREY S. PEAKED, TREATY POLITICS AND THE RISE OF EXECUTIVE
AGREEMENTS: INTERNATIONAL COMMITMENTS IN A SYSTEM OF SHARED POWERS 39 (2009).
These agreements, sometimes called "sole executive agreements," are used when the President
engages with foreign governments pursuant to commitments ostensibly within the sole discretion
of the Executive Branch. See generally David H. Moore, The President's Unconstitutional
Treatymaking, 59 UCLA L. REV. 598 (2011) (describing and critiquing the practice of sole
executive agreements).

41. Hathaway, supra note 6, at 1298-1301.
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few areas. 42 Although the Supreme Court has never taken up the
constitutionality of this mechanism,43 between 1946 and 1972, 88% of
international agreements took this form.44 By comparison, only twenty-
seven international compacts in the early founding period were concluded
without a treaty,45 and these took the form of congressional-executive
agreements regulating, for instance, the Postmaster General's ability to
receive and deliver letters from foreign postal services. 46 And whereas the
early Republic's most significant international compacts, such as the Jay
Treaty and the Louisiana Purchase, were ratified as Article II treaties, the
most significant recent ones, such as those creating NAFTA and the WTO,
were passed as congressional-executive agreements under Article I.47

The rise of the ex post congressional-executive agreement was directly
tied to concerns about the intransigence of the Senate, which became a topic
of public debate during the Presidential campaign of 1943. Roosevelt urged
a new process for the ratification of international agreements while
Republican candidate Thomas Dewey defended the status quo of the Senate
supermajority requirement. 48 With Roosevelt's reelection, the House
Judiciary Committee reported out a potential constitutional amendment,
requiring majorities in both Houses for the ratification of a treaty.49 The
amendment was never to be adopted, but when President Truman later
submitted the Bretton Woods Agreement establishing the International
Monetary Fund and World Bank to Congress, he did so for majority
approval by the House and the Senate.50 As mentioned above, he
simultaneously submitted the treaty establishing the United Nations Charter
for approval by Senate supermajority, preserving the possibility that the
Bretton Woods legislation was an exceptional event justified by the
pressing need for American leadership in a new global economic order.'

42. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW 303 (AM. LAW INST. 1987). For

more in-depth commentary on the rise of the congressional-executive agreement, see also
Hathaway, supra note 6, at 1252-71 (analyzing foreign policy areas where treaties continue to be
used); John Yoo, Rational Treaties: Article II, Congressional-Executive Agreements, and
International Bargaining, 97 CORNELL L. REv. 1, 1-11 (2011).

43. Yoo, supra note 42, at 3; cf Field v. Clark, 143 U.S. 649, 694 (1892) (addressing the
constitutionality of an ex ante congressional-executive agreement).

44. John C. Yoo, Laws as Treaties?: The Constitutionality of Congressional-Executive
Agreements, 99 MICH. L. REv. 757, 766 (2001).

45. CONG. RES. SERV., S. PRT. 106-71, TREATIES AND OTHER INTERNATIONAL

AGREEMENTS: THE ROLE OF THE UNITED STATES SENATE 39 tbl.II-1 (2001).

46. Id. at 38.
47. Yoo, supra note 44, at 766-68.
48. Ackerman & Golove, supra note 6, at 883-85.
49. Id. at 886.
50. Id. at 891.
51. Id. Note, however, that American participation in several important international

organizations, including the Permanent International Court of Justice and the International Labor
Organization were concluded as congressional-executive agreements during the interwar years.
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However, following Bretton Woods, no important trade agreement has ever
again been submitted solely to the Senate; the General Agreement on
Tariffs and Trade (GATT), all of its subsequent amendments, the World
Trade Organization, NAFTA, and all the free-trade agreements that
followed it, including the proposed TPP, were all presented to Congress as
congressional-executive agreements rather than Article II treaties.52

The United States' central role in the creation and maintenance of the
postwar economic order has been thought to justify this sea change. Legal
academics since the interwar period have rationalized this shift by
expounding a theory of "interchangeability," which holds that an ordinary
statute can make any legal change that a treaty could, and, conversely, that a
treaty can make any change that a statute could.53 On this view, both the
Article I and Article II routes offer equally legitimate mechanisms of
international lawmaking, and the choice between them turns on some
simple Congressional mathematics: whether a Senate supermajority or a
plain majority of Congress at large provides a more feasible route for
making any particular international commitments. The constitutionality of
interchangeability has been defended under a range of different theories, the
most straightforward being that while the Constitution expressly provides
for the advice and consent of two-thirds of the Senate, it never rules out that
a majority in both Houses could simply pass legislation functioning as an
international agreement. 4

Interchangeability has its more sophisticated defenders as well. Bruce
Ackerman and David Golove acknowledge that interchangeability
represents a departure from the written Constitution, but justify it using
Ackerman's theory of constitutional change, which focuses on the
transformative power of "constitutional moments" that are not identical to
formal Article V amendment processes.55  On this account,
interchangeability has been integrated into the Constitution by repeated
political practice tantamount to its popular ratification, in spite of the failure

Hathaway, supra note 6, at 1300.
52. FERGUSSON, supra note 12, at app. A. But see Hathaway, supra note 6, at 1257-58

(noting that that several minor trade treaties have been concluded recently using the Article II
mechanism).

53. E.g., McDougal & Lans, supra note 17, at 206; Yoo, supra note 42, at 768-70 (citing
McDougal & Lans). For a recent discussion of these sources, see Hathaway, supra note 6, at
1244-48.

54. Hathaway, supra note 6, at 1243-48; cf U.S. CONST. art. I, 10 (expressly prohibiting
states from entering into international compacts).

55. See Ackerman & Golove, supra note 6, at 874 (explaining how President Roosevelt
responded to a strong push by the House of Representatives to pass a constitutional amendment to
strip the Senate of its "treaty-making monopoly." The President, instead of voicing support for a
constitutional amendment which would officially give the House treaty-making powers, enacted
an unofficial policy of entering into international pacts via congressional-executive agreements
rather than treaties, thereby giving Congress as a whole a power that the Constitution reserves
solely for the Senate).
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of a formal constitutional amendment to replace the Treaty Clause.56

Former Bush Administration lawyer John Yoo has defended a more limited
version of interchangeability: congressional-executive agreements are
argued to be constitutional for international agreements involving trade and
domestic regulation-which properly fall to Congress under its Article I
powers-but not for treaties involving national security and military affairs,
which lie outside Congress's sole power.5 7

Finally, some academics, including Laurence Tribe, reject
interchangeability as ungrounded in the constitutional text and historical
practice of constitutional law.58 As early as 1946, legal observers warned of
the dangers of consolidating executive power by these means. In the debate
over the Bretton Woods legislation, Yale Law School Professor Edwin
Borchard cautioned that, unlike congressional-executive agreements, the
traditional method for treaty ratification "insures a popular control over
treaties and . .. safeguards the small states in a manner which an easier
method of approval might escape."59

Whether or not congressional-executive agreements have
constitutional legitimacy by dint of any particular textual construction or
theory of constitutional change, the inclusion of the Treaty Clause reveals
that the Founders differentiated between treaties and statutes, even if either
could provide a basis for international lawmaking. Historical practice
suggests that international legal commitments were mainly secured through
the Article II treaty ratification process, with the purpose of thwarting
agreements offering advantages to some regions of the country over
others.60 Indeed, the Senate supermajority requirement for Article II treaty
making followed the earlier approach of the Articles of Confederation-
which required nine of thirteen states to ratify a treaty-and which was
justified as protecting the interests of different states against the binding
commitments of foreign treaties. 61

The distinction between statutes and treaties turns on the foreign
interests obviously implicated in the latter. John Jay, writing as Publius in
Federalist No. 64, argued that treaties could not be undone through normal
legislative processes without risking the credibility of the United States

56. See id. at 873 (arguing interchangeability triumphed as a result of "war, popular anxiety
about the peace, and escalating constitutional debate").

57. Yoo, supra note 44, at 831.

58. Tribe, supra note 19, at 1276.
59. Borchard, supra note 17, at 729.
60. AKHIL REED AMAR, AMERICA'S CONSTITUTION: A BIOGRAPHY 189, 191 (2005)

(discussing how Article II sets forth the requirements for all treaties and noting that prominent
Federalists cited the supermajoritarian protections of Article II as safeguarding the country from
the dominance of regional interests); see also Hathaway, supra note 6, at 1281-84 (arguing the
supermajority requirement prevented the federal government from making treaties that would
disadvantage a particular region).

61. AMAR, supra note 60, at 190.
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with its foreign allies. 2 While a domestic law is inherently a matter of self-
government, a treaty involves a commitment to a foreign power, thus
involving both citizens and noncitizens in ongoing obligations given the
force of law.63 Treaties prove quasi-irreversible for this reason, at least as
compared to domestic statutes that can be revised by future governmental
majorities without upsetting foreign relations.64 The corrective to this
problem, Publius argued, was to trust treaty approval to supermajority
consent in the Senate:

States are equally represented in the Senate, and by men the most
able and the most willing to promote the interests of their
constituents, they will all have an equal degree of influence in that
body .... [T]he government must be a weak one indeed, if it should
forget that the good of the whole can only be promoted by advancing
the good of each of the parts or members which compose the
whole.65

Publius' focus was on advancing the interests of each of the parts or
members that compose the body of the whole. The statement's significance
especially reflected the different Northern, Southern (and perhaps incipient
Western) interests at the time-although the Federalists may have believed
that regional interests would eventually converge. 66 As Akhil Amar
explains, the Federalists made this and other guarantees to "assure[]
skeptics that the supermajoritarian safeguards of the Article II treaty process
would protect regional minorities, thereby implying that in certain
regionally divisive contexts, a simple federal statute . .. would not
suffice." 67

This guarantee aimed to calm anxieties that had already arisen from a
regional conflict under the Articles of Confederation.68 In the 1780s,
Spanish diplomats entered into negotiations with U.S. statesmen-including
John Jay-for the American cessation of free navigation of the Mississippi
River for twenty-five years in exchange for increased trade with Spain.69

62. THE FEDERALIST No. 64, at 328-29 (John Jay) (Ian Shapiro ed., 2009).
63. Id.
64. Id. at 329.
65. Id.
66. See id. (dispelling the fear of majoritarian oppression of minorities).

67. AMAR, supra note 60, at 191; see also 3 JONATHAN ELLIOT, ELLIOT'S DEBATES 499-500
(1986) (recording George Nicholas's and James Madison's discussion of whether the treaty
provision of Article II would adequately protect the country from dominating regional interests); 2
MAx FARRAND, FARRAND'S RECORDS 541 (1911) (recording Mr. Gerry's argument that peace
treaties should require a higher proportion of votes than that required for other treaties).

68. Charles Warren, The Mississippi River and the Treaty Clause of the Constitution, 2 GEO.
WASH. L. REV. 271, 293-94 (1934).

69. AMAR, supra note 60, at 191; see also Warren, supra note 68, at 282-83 (discussing John
Jay's role in negotiating the treaty with Spain and the proposed twenty-five year cessation of free
navigation).
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The treaty would have benefited Northern shipping but harmed states that
relied on the Mississippi for transportation and trade.70 The proposal
provoked an intense and divisive debate, with many Southern statesmen
indicating a desire to leave the Confederation if the treaty was adopted."
Jay abandoned the proposal, and several years later the Mississippi River
conflict gave birth to the two-thirds "advice and consent" requirement in the
Treaty Clause.72 Treaties were to be subject to a higher threshold for
approval, because they could burden sectional interests for so long, with
little or no chance of amendment or repeal.73

Alexander Hamilton rearticulated this justification in a later conflict
over a commercial treaty with Great Britain, the Jay Treaty, which pitted
him against James Madison.74 Madison maintained that the treaty had to be
affirmed by the House as well as the Senate. 75 Hamilton, whose views won
the day, maintained that the statutes and treaties belonged to
"distinguishable sp[h]eres of [a]ction." 76 Writing to Rufus King, Hamilton
argued that:

[1.] The object of the Legislative Power is to prescribe a rule of
Action for our own Nation which includes foreigners coming among
us.

[2.] The object of the Treaty Power is by agreement to settle a rule of
Action between two Nations binding on both.

[3.] These objects are essentially different and in a constitutional
sense cannot interfere.

[4.] The Treaty Power binding the Will of the nation must within its
constitutional limits be paramount to the Legislative power which is
that Will; or at least the last law being a Treaty must repeal an

antecedent contradictory law.77

70. AMAR, supra note 60, at 191.
71. See Warren, supra note 68, at 283-84.
72. AMAR, supra note 60, at 191-92.
73. Id. at 191.
74. See 4 ANNALS OF CONG. 437-38 (1796) (delineating James Madison's expressed views

on the treaty power). Madison lost this debate. See Jay's Treaty [6 April, 1796], in 16 THE
PAPERS OF JAMES MADISON 290, 290-301 (J.C.A. Stagg et al. eds., 1989) (recounting how
Madison's initial proposal was first met with ridicule). But Madison's views apparently
influenced the self-executing nature of the treaty-it eventually required the House to pass
appropriations for the treaty to take effect. Id.

75. See Introductory Note: To George Washington (Mar., 7 1796), in 20 THE PAPERS OF
ALEXANDER HAMILTON 64, 64-68 (Harold C. Syrett ed., 1974) (noting that Madison's treaty-
amendment proposal failed).

76. Letter from Alexander Hamilton to Rufus King (Mar., 16 1796), in 20 THE PAPERS OF
ALEXANDER HAMILTON, supra note 75, at 76, 77 (first alteration in original).

77. Id.
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In this justification, we see Publius' concerns in Federalist No. 64
reiterated: treaties bind the legislative will and cannot easily be overcome
by later legislation, hence the special entrustment to a supermajority in the
Senate. Hamilton's opponents shared his view of treaties, if not his trust of
the aristocratic Senate: Jefferson denounced the Jay Treaty as a "conspiracy
with the enemies of [the] country to chain down the legislature."78

An anxiety about what Washington considered entangling "foreign
influences" persisted throughout the nineteenth century and meant that most
international lawmaking was enacted through the Treaty Clause of
Article II.79 It is important to note, however, that the Founders' concern
about foreign entanglements did not rest on skepticism about the legitimacy
or efficacy of international law (the "law of nations") but the reverse. It
was precisely because the Founders wished to maintain the fledgling nation
as one in good international standing-and took the assumption of
international legal obligations seriously-that they sought to minimize the
foreign influence that would come through commercial interconnection.
Only when the United States gained increased confidence vis-a-vis foreign
powers in the nineteenth century and later did it shift to using Article I
commerce powers to make international agreements. A foreshadowing of
this change came with the congressional declaration in 1871 that the United
States would no longer treat with the Indian Tribes, considered as sovereign
nations, but would manage them instead through Article I legislation. 80

What happened to the concern to protect regional interests in the
enactment of international treaties? In the early twentieth century, distinct
regional interests were recast as special interests, which were thought not to
deserve protection in the international lawmaking process. This move was
justified by new recourse to a conception of a "national interest" that
transcended regional divides.81 In economic terms, this transformation
appears to reflect the post-Civil War dominance of one regional interest at
the negotiating table: Northern industrial capital, lately transformed into
finance capital of the East Coast, was newly thought to be able to speak for
the interests of the nation as a whole, at least regarding its external
economic affairs. 82

78. Letter from Thomas Jefferson to James Madison (Mar. 27, 1796), in 29 THE PAPERS OF
THOMAS JEFFERSON 51, 51 (Barbara B. Oberg ed., 2002).

79. For some exceptions involving Texas and Hawaii, see Hathaway, supra note 6, at 1355
n.352.

80. Peter J. Spiro, Treaties, Executive Agreements, and Constitutional Method, 79 TEXAS L.
REV. 961, 995 n.160 (2001).

81. Cf id. at 972 (discussing scholars who argue that congressional-executive agreements are
superior because they render it "more difficult for narrow regional interests to defeat an agreement
otherwise enjoying majority support").

82. See PAUL BAIROCH, ECONOMICS AND WORLD HISTORY: MYTHS AND PARADOXES 36-38
(1993) (discussing various tariff modifications between 1861 and 1914 and arguing that
protectionism increased during Reconstruction).
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II. Fast Track and the Autonomy of the Executive

The shift away from the protection of regional interests in the
Article II treaty-making process has been further consolidated through a set
of procedural changes that gave more power to the Executive Branch in
regulating foreign economic relations. These procedural changes provide a
"fast track" for expediting trade agreements passed as ex post
congressional-executive agreements. The modern trade regime has been
established not just through the use of Article I for international lawmaking,
but also, since the 1970s, through these fast-track procedures.

The result has been to increase the autonomy of the Executive Branch
in international trade negotiations. On the one hand, the use of
congressional-executive agreements has expanded the number of actors
involved in giving final approval to international agreements through the
inclusion of the House of Representatives in the process. This shift has
been widely and rightly praised as a modernizing move that increases the
democratic legitimacy of international lawmaking. 83 On the other hand, the
number of actors able to shape the substance of trade agreements has been
progressively narrowed through the use of fast-track procedures. The
Senate once enjoyed the power to consider and amend treaties while
convened as a deliberative body, constrained by the distinct economic
interests of the several states and guided by its conception of national
purpose. Under modern fast-track procedures, a smaller group of policy
makers-including members of high-profile House and Senate committees
as well as private sector advisors-shape the treaty while it is under
negotiation by the Executive Branch. 84  The broadening of the final
approval process since the mid-twentieth century thus contrasts with a
tightening of control over the formation of the trade agenda since the 1970s
conceived both in terms of objective setting and textual elaboration.

This transformation began with the RTAA, which empowered the
Executive, albeit modestly. 85 Under that Act, the President was allowed to
negotiate tariffs within prespecified ranges to entice reciprocal trade
liberalization by foreign allies with the assurance of swift congressional
passage afterward.86 Consequently, Congress merely reviewed the content
of the agreements negotiated under the RTAA, once they had been formally

83. See Hathaway, supra note 6, at 1308-37 (discussing how congressional-executive
agreements make it easier to conclude Article II treaties, create more dependable international
agreements, and have greater democratic legitimacy because they involve the House in the treaty
process).

84. See infra pp. 130-32.
85. See Reciprocal Trade Agreements Act of 1934, 19 U.S.C. 1351(a) (1934) (authorizing

the President to modify duties and alter import restrictions whenever he determined them unduly
burdensome).

86. Id.
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presented, to check for consistency with its authorization. 87 All the relevant
deliberation took place ex ante, when Congress set the tariff ranges
specified in the RTAA statute.8 8 This form of executive delegation does
not, in our view, represent an undue narrowing of the scope of
congressional deliberation since the matter to be negotiated upon-a
reduction in tariff rates-was well defined and thus could be determined
with precision ex ante.

However, as trade agreements have grown to encompass behind-the-
border measures, now conceived as non-tariff barriers or trade distortions,
the domain about which Congress does not deliberate has expanded rather
than contracted.89 Permutations of the RTAA had sufficed to lower tariff
barriers for the following forty years-contributing to the passage of the
GATT and each subsequent round of tariff liberalization.90 But the Tokyo
Round of GATT negotiations, which began in 1973, turned to the regulation
of an expanded conception of "non-tariff barriers," which no longer
indicated simply border measures made effective through means other than
tariffs (e.g., quantitative restrictions or manipulative customs procedures),
but could be expanded to include almost any regulation that created a so-
called trade distortion, which has ultimately come to include even
environmental, labor, and consumer-safety provisions.91

Getting this new round of trade negotiations of such expanded scope
through Congress looked as though it would prove challenging. During the
prior Kennedy Round, conflict between President Johnson and Congress
over conventional non-tariff barriers cast doubt on the willingness of
Congress to commit to further trade liberalization, particularly if it
threatened significant domestic impact.92 Specifically, the agreement
negotiated by Johnson would have required the United States to eliminate
the "American Selling Price" method of pricing goods at the border as well
as to change U.S. antidumping practices. 93 Although Congress instructed

87. See id. 1354 (requiring the President merely to seek information and advice from the
United States Tariff Commission and various departments before concluding a foreign trade
agreement).

88. See id. 1351 (prohibiting presidential changes in existing tariffs that exceeded a 50%
increase or decrease, but giving the President broad discretion within this limit to modify tariffs).

89. See ANDREW LANG, WORLD TRADE LAW AFTER NEOLIBERALISM: RE-IMAGINING THE
GLOBAL ECONOMIC ORDER 223-40 (2011) (describing the expanding scope of application of
GATT/WTO and its impact on domestic regulation).

90. Hal Shapiro & Lael Brainard, Fast Track Trade Promotion Authority, BROOKINGS
(Dec. 2001), http://www.brookings.edu/research/papers/2001/12/globaleconomics-brainard
[https://perma.cc/K8LD-ZAQ6].

91. LANG, supra note 89, at 224-26.
92. Koh, supra note 23, at 146.
93. FERGUSSON, supra note 12, at 4, 4n.9 (citing I.M. DESTLER, RENEWING FAST-TRACK

LEGISLATION 6 (1997)).
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Johnson not to accept the agreement, he did so anyway. 94 Congress then
refused to adopt the changes regulating non-tariff barriers. 95 In response,
and in anticipation of the Tokyo Round's conclusion, the Trade Act of 1974
created the first modern fast-track procedure, both restricting and redefining
who could influence international trade agreements during the negotiating
phase, especially on the question of non-tariff barriers. 96

The Act expressly provided for commitments on both tariffs and non-
tariff barriers to be passed with time-limited debate and no possibility of
either amendment or filibuster by simple majorities in both houses of
Congress-that is, on the fast track. 97  Permutations of the 1974 Act
establishing fast track have been renewed periodically since, with the result
that-subject to an initial delegation of authority to the President-
Congress restricts itself to an up or down, simple-majority vote on whatever
trade deals are negotiated, a favored treatment not otherwise provided for in
other areas of lawmaking. 98 In this respect, trade has avoided the general
trend of increasing party-political polarization both owing to the use of fast-
track procedures and the cross-party consensus that these procedures both
issued from and helped to consolidate.

Although fast-track has broadened the numbers involved in the final
approval of trade agreements, it has limited who controls objective setting
and textual elaboration during the actual negotiations. Specifically, the
1974 Act limited Congress's at-large consideration of any negotiated trade
agreement to ninety days after a proposal by the Executive. 99 In its place, it
empowered several congressional committees-notably, the Senate Finance
Committee and the House Ways and Means Committee-to influence the
negotiating process. 100 It also required consultation during the negotiations
with a newly created "Industry Trade Advisory Committee" of private
sector advisors to ensure representation of a wide range of economic
interests (and to mobilize elite pressure useful for later congressional
approval).10 1 Importantly, although the 1974 Act allowed the fast-tracking
of proposals concerning both tariffs and non-tariff barriers, it specifically
exempted regulatory commitments in areas of "consumer protection,
employee health and safety, labor standards, or environmental standards,"
which required the passage of special bills authorizing negotiations and
providing ex ante congressional guidance.10 2 The aim of this exemption

94. Id.
95. Id.
96. Id.
97. Id. at 5.
98. Id. at 5-8.
99. Trade Act of 1974, 19 U.S.C. 2112(e) (2012).
100. See id. 2112(b)(4)(A)(ii).
101. Id. 2155.
102. Trade Act of 1974, Pub. L. No. 93-618, 102(b)-(c), 88 Stat. 1978 (codified as amended
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was to preserve a role for ordinary congressional deliberation concerning
regulations within its traditional remit: fast-tracking a customs-house
procedure was a different matter than fast-tracking a change to an
environmental or labor regulation, even if both were arguably "non-tariff
barriers."

In 1988, the Omnibus Trade and Competitiveness Act took another
step toward limiting who could influence trade negotiations before final
approval. That Act eliminated the 1974 Act's distinction between tariff and
non-tariff barriers, and with it, some of the special considerations for trade
measures impacting consumer protection, employee health and safety, labor
standards, and environmental standards.103  All trade barriers were now
procedurally and conceptually in the same boat, including all domestic
regulations that could be argued to distort international trade, even if not
intended as trade barriers.104

These two developments-the invention of fast track and the extension
of trade discipline into domestic regulation-have together constituted a
radical change, already enabled but not necessitated by the background shift
from Article II treaty making to Article I congressional-executive
agreements. Congress at large now has limited access to the negotiating
positions and draft texts of treaties while they are under development by the
Executive Branch.'0 5  And it then has only a short time to consider
complicated agreements that may impact domestic policies once the
Executive releases them.1 06 The result is that a narrow slice of Congress
and elite, private-sector advisors have an outsized influence on a
negotiation process that now goes far beyond trade as traditionally
understood.

A further development of the past decade has been the use of national
security classification to further limit access to the negotiating drafts prior
to their formal presentation. 107 Using national security classification allows
the United States Trade Representative (USTR) to control the circulation of

at 19 U.S.C. 2112 (2012)).
103. Omnibus Trade and Competitiveness Act of 1988, 19 U.S.C. 2901 (2012).
104. See, e.g., LANG, supra note 89, at 170 (noting that interpretive evaluation must be used

to determine what regulations "constitute[] a trade barrier").
105. See, e.g., Elizabeth Warren, U.S. Senator, Address to the Senate (May 21, 2015),

http://www.realclearpolitics.com/video/2015/05/21/warren_trade_deal_secret_because_ifdetails
_were_madepublic_nowthe _publicwouldoppose_it.html [https://perma.cc/C7U4-PY46]
(discussing the lack of access to information about the Trans-Pacific Partnership provided by the
Executive Branch to Congress and the public).

106. Id.
107. For a detailed discussion on the implications of the exemption for national security

information found in the Freedom of Information Act on the Trans-Pacific Partnership and other
international negotiations, see David S. Levine, Bring in the Nerds: Secrecy, National Security,
and the Creation of International Intellectual Property Law, 30 CARDozo ARTS & ENT. L.J. 105,
126-40 (2012).
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negotiating drafts, further limiting the extent of congressional oversight, in
keeping with a general trend toward reduced transparency in international
economic lawmaking. 108 More broadly, the effect of national security
classification-which, in the case of the TPP (like other recent agreements),
extends to the negotiating positions of the USTR for four years after either
the passage or failure of the legislation-is not only to restrict the number
of those in Congress involved in objective setting or textual elaboration for
new agreements, but also to reduce popular mobilization against trade
agreements during the negotiating process. 109 Interest-group mobilization
in favor of the trade agreements can generally be generated through the
Industry Trade Advisory Committee (ITAC) members, who can report back
to their constituencies and employers in broad terms on the progress of the
negotiations." 0 But otherwise-diffuse social movement pressure cannot be
brought to bear on the small number of congressional committees that count
when the details of trade negotiations are so closely controlled and the
actual laws are only made available to the public once they are ready to be
fast-tracked. The justification for this new regime of secrecy is that it
provides the Executive with room for maneuver in several distinct respects,
but this must of course be set against the impact it has on broader traditions
of self-government, particularly given that the trade regime now goes far
beyond simple tariff policy. It is in this context that the Wikileaks
dissemination of draft chapters of the TPP became important in generating
alternative mechanisms of public accountability and academic scrutiny,
even though the dissemination of these drafts was a direct contravention of
the new national security regime for trade law.111

Some fast-track defenders claim these developments have enhanced,
rather than undermined, executive accountability by giving at least select
members of Congress more access to the negotiations.1 2 But this argument
neglects the question of who gets to influence the content of a treaty during

108. Oona Hathaway & Amy Kapczynski, Going It Alone: The Anti-Counterfeiting Trade
Agreement as a Sole Executive Agreement, ASIL INSIGHTS (Aug. 24, 2011),
https://www.asil.org/insights/volume/15/issue/23/going-it-alone-anti-counterfeiting-trade
-agreement-sole-executive [https://perma.cc/7GHN-UWUT] (describing the exceptional secrecy
shrouding the negotiations for this Agreement, which excluded even Congress).

109. See, e.g., Levine, supra note 107, at 128-29 (suggesting that the public "deserves an
explanation" for this "level of secrecy").

110. See generally Margot E. Kaminiski, Opinion, Don't Keep Trans-Pacific Partnership
Talks Secret, N.Y. TIMES (Apr. 14, 2015), http://www.nytimes.com/2015/04/14/opinion/dont
-keep-trade-talks-secret.html?_r=0 [https://perma.cc/7JKC-87A7]. For examples of exchanges
between the USTR and the ITACs, see William New, Confidential USTR Emails Show Close
Industry Involvement in TPP Negotiations, INTELL. PROP. WATCH (May 6, 2015), http://www.ip
-watch.org/2015/06/05/confidential-ustr-emails-show-close-industry-involvement-in-tpp-
negotiations/ [https://perma.cc/N2GU-6D3U].

111. Warren, supra note 105.

112. Koh, supra note 23, at 159-61. Koh acknowledges that fast-track enhances presidential
leverage over Congress and suggests several corrective amendments. Id. at 169-80.
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the negotiation phase. It focuses instead on the increase in the number of
congressional representatives involved in the expedited final approval of a
treaty, rather than the decrease in the number of those involved in objective
setting and textual elaboration.

It also misses the increasing role for private lobbyists representing elite
economic interests in the negotiating process. For example, during the
negotiation of the TPP, only a few members of Congress could access
proposed drafts of the treaty, which were classified as a national security
matter by the USTR."1 3 By contrast, all members of the ITAC, which
included an outsized proportion of pharmaceutical companies and banks,
had access to draft text of the treaty while under negotiation by the
USTR." 4 This means that the White House could have released the treaty
text only in giving an implementing bill to Congress, which would only
have 90 ninety days to digest complex draft legislation. In fact, the Obama
administration released the treaty text before introducing an implementing
bill, apparently to defend and build support for the unpopular proposal." 5

Moreover, given fast-track procedures, Congress can only vote up or down
without amendment on a proposal which was years under negotiation-and
thus would risk endangering the possibility of any agreement whatsoever
through the expression of concern about the final text negotiated by the
Executive. By contrast, industry advocates had years to analyze and
influence negotiations while they occurred, without incurring public
scrutiny in doing so." 6

The exclusion of Congress at large from the fast-tracked negotiation
process contrasts with the role reserved for the Senate in the early Republic
under the Treaty Clause. Recall Jay's emphasis on the need for deliberative
prowess in his justification of senatorial "advice and consent": issues of
foreign "war, peace, and commerce" were especially complex and could
"only be approached and achieved by measures which not only talents, but
also exact information, and often much time, are necessary to concert and to

113. See, e.g., Warren, supra note 105 (discussing how even the members of Congress given
access to proposed drafts of the Trans-Pacific Partnership were given limited access and forced to
keep it secret from the public).

114. See Christopher Ingraham & Howard Schneider, Industry Voices Dominate the Trade
Advisory System, WASH. POST (Feb. 27, 2014), http://www.washingtonpost.com/wp
-srv/special/business/trade-advisory-committees/ [https://perma.cc/5FXW-LBBF] (showing the
makeup of the Obama Administration's trade advisory system). See generally Margot E.
Kaminski, The Capture of International Intellectual Property Law Through the U.S. Trade
Regime, 87 S. CAL. L. REV. 977 (2014) (discussing the effects of a captured USTR on the
international intellectual property regime).

115. At the time of this writing, no implementing bill has been introduced. The Obama
administration released the TPP text on November 25, 2016.

116. See Kaminski, supra note 114, at 981 ("The text of trade negotiating proposals and drafts
of free trade agreements are kept secret from most stakeholders, including the public and the
press.").

11
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execute."' 17 Because senators were selected by an elite-in those days, by
state senators and not popular vote-and had a much longer term than
representatives, they were expected to have the capacity and the time to
engage in lengthy, careful consideration of foreign affairs." 8 The Senate's
wisdom supplemented the President's-though, as Oona Hathaway and
others have observed, the Advice and Consent Clause was quickly reduced
to the "consent" clause given political dynamics in the early republic.119

This did not imply that the Senate was understood as another
negotiator at the treaty table. In the same essay, Jay admits that
negotiations will require "secrecy and immediate despatch [sic]" when
treaty partners needed to entrust intelligence to the President. 2 0 But early
practice suggests that secrecy about both the negotiation process and the
resultant deals, even when justified, was still limited to the duration of the
official negotiations, as illustrated in the debates over the Jay Treaty.
Madison, who opposed the treaty, worked with Edward Livingston in the
House to call for the release of Jay's correspondence with President
Washington and his other diplomatic papers so that the House could
evaluate the constitutionality of the proposed treaty. The papers were
released, vindicating both the House's and Senate's demand for further
information. 2 2 During that episode and thereafter, the Senate claimed a
right to amend any treaty proposed by the President.1 23

The practice during the Founding Era was thus dramatically different
from what now prevails. To summarize: the Senate lost its special place in
the deliberative process with the shift from Article II to Article I
international lawmaking. But given fast-track procedures, Congress as a
whole did not then replace the Senate to serve as a comparable deliberative
partner for the Executive. Congressional deliberation in the new trade
regime is limited to ratification of ex post congressional-executive
agreements that are shaped mainly by the Executive Branch. The
interchangeability of Article II treaty making and Article I legislation, in
conjunction with fast-track, has thus functioned to consolidate executive
control over trade even as the number of congressional representatives
involved in ratifying the results of executive negotiation has expanded. The
consequence has been to favor executive preferences in trade deals: as
Aaron-Andrew Bruhl has concluded in a positive political theory analysis, a
two-thirds voting rule with amendments tends to result in outcomes much

117. THE FEDERALIST No. 64, supra note 62, at 325-26.
118. Id. at 326-27.
119. Hathaway, supra note 6, at 1308.
120. THE FEDERALIST No. 64, supra note 62, at 327 (emphasis omitted).
121. Madison in the Fourth Congress, 7 December 1795-3 March 1797: Editorial Note, in 16

THE PAPERS OF JAMES MADISON, supra note 74, at 141, 141-59.
122. Id.
123. Id.
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nearer the Senate's policy preferences than a one-half voting rule without
amendments. 24  Even holding the voting rule constant at one-half, the
elimination of amendments, combined with the President's role as the first-
mover in the legislation, results in outcomes markedly closer to the
President's policy preferences.125 This is especially true given the Senate's
historical practice of proposing amendments to treaties during the
ratification process itself.1 26 As Bruhl summarizes, "fast track makes the
president a proposal-maker who, by setting policy . .. can appropriate to
himself all of the benefits from changing the status quo . .. [i]t is a
qualitative reversal of roles."127

Moreover, the President's preferences over trade have themselves
become intertwined with those of the lobbyists included at the negotiating
table. The Trade Act of 1974 sought to combine the efficiency of
congressional-executive agreements with new input from select
congressional committees and private advisors, thereby enhancing the
Executive's room for maneuver in international negotiations-but in so
doing, it simultaneously empowered industry representatives in the
negotiating process.1 28 It is unsurprising to note that these private advisors
have disproportionately represented economic interests that benefited from
the postwar economic order they helped to consolidate and expand, with
heavy participation during the TPP negotiations by the finance,
pharmaceuticals, and telecommunications sectors.1 29 The protection offered
by the Treaty Clause to regional and sectional interests in the early republic
has been lost, but it is not obvious that a unified national interest has
replaced it, given that special economic interests now have a privileged role
in the negotiating process.

III. From Governance of Trade to Governance through Trade

As mentioned briefly above, not only have the procedures by which
international commercial agreements are made changed dramatically since
the Founding Era, but the content of the agreements has changed as well.
International trade commitments increasingly impinge on areas once
regulated through normal congressional statutes. That changes are being
made to domestic law through international agreements does not, of course,

124. Aaron-Andrew P. Bruhl, Using Statutes to Set Legislative Rules: Entrenchment,
Separation of Powers, and the Rules of Proceedings Clause, 19 J.L. & POL. 345, 399-400 (2003).

125. Id. at 397-404.
126. Id. at 403-04 & n.19 (citing Kevin C. Kennedy, Conditional Approval of Treaties by the

U.S. Senate, 19 LOY. L.A. INT'L & COMP. L. REV. 89, 91 (1996)).
127. Id. at 401.
128. See Koh, supra note 23, at 165 (recognizing that the President can consult with "private

industry groups" as part of the negotiation process).
129. See Ingraham & Schneider, supra note 114 (showing the industries represented by the

committees of the executive trade advisory system).
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flout the Constitution. Under the Constitution, Congress can implement
any law whose commitments fall within the scope of its powers, including
the power to regulate both interstate and international commerce.130 The
question is not whether Congress has the constitutional authority to approve
domestic legal changes through international law, but whether it is wise to
allow the Executive to formulate, in collaboration with foreign powers, an
agenda for domestic law effectuated through trade agreements and then
presented for streamlined congressional approval. In other words, it is the
increasing power of the Executive to set objectives and draft textual
commitments for international coordination in areas of traditional
congressional purview that should give us pause, especially given that
international compacts may bind future governments more durably than
normal statutes.

Here again, attitudes and practices in the early republic differed from
those of today. The early republic's most famous opponent of international
commercial entanglements was George Washington, whose Farewell
Address of 1796 counseled for merely "temporary" commitments in
international commerce.131  Washington feared any more permanent
commitments and denounced the "foreign influence" they introduced into
U.S. politics as "one of the most baneful foes of republican government."13 2

In fact, in Washington's own administration, the President could only
discretionarily restrict trade.133 Congress authorized Washington to lay an
embargo on the ships and vessels of foreign nations whenever he deemed
"the public safety shall so require."14 John Adams and Thomas Jefferson
enjoyed similar powers. "Je

Jefferson was perhaps the most ardent supporter of Washington's anti-
entanglement position. Indeed, he argued on grounds of self-government
that no treaty ought to be self-executing.1 36 Instead, every treaty should be
implemented through a separate congressional statute, which need not adopt
the treaty precisely as negotiated by the Executive. 3 7 Jefferson argued this

130. Ackerman & Golove, supra note 6, at 811.
131. George Washington, President of the United States, Farewell Address (1796),

http://avalon.law.yale.edu/18th-century/washing.asp [http://perma.cc/8VT3-FXAB].
132. Id.
133. Field v. Clark, 143 U.S. 649, 683-85 (1892).
134. Id. at 683-84.
135. Id. at 684-85.
136. AMAR, supra note 60, at 304. Madison held a less extreme version of this view, where

laws passed by both houses would always trump treaties ratified by the Senate in case of a
conflict. Id. at 307 n.44.

137. Id. at 304-05.
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position during a debate over an 1815 commercial treaty with Britain,
which, among other things, committed the United States to equal treatment
of British shipping vessels in American ports. 138 Writing in the Washington
Daily National Intelligencer, Jefferson claimed:

[T]he present enterprise of the Senate [is] to wrest from the H. of
Representatives the power, given them by the constitution, of
participating with the Senate in the establishment & continuance of
laws on specified subjects. [T]heir aim is, by associating an Indian
chief, or foreign government in form of a treaty to possess
themselves of the power of repealing laws become obnoxious to
them, without the assent of the 3d branch, altho' that assent was
necessary to make it a law.1 39

For Jefferson, shipping policy fell within the responsibility and powers
of the House of Representatives, which ought to have the final say on the
matter, negotiated treaty or not. With the exception of Madison, Jefferson
did not win over many of his contemporaries to this view.140  But his
attitude epitomizes a general wariness about foreign entanglement that
arguably persisted throughout much of the nineteenth century, when the
Executive's discretion over trade was mostly limited to resumption of trade
relations following military conflict,1 4' and even down to the twentieth-
century defeat of Wilsonian internationalism.14 2

This wariness no longer holds. Far from regarding treaties as
potentially entrapping instruments, they are now considered largely
interchangeable with statutes, with an additional priority given to
international commercial deals through the use of fast track. The
combination of interchangeability plus fast track creates a new incentive
structure for getting legal changes made domestically, not just
internationally. If desired domestic policies can be made effective as part
of an international bargain with foreign allies, they can be fast tracked into
an agreement, which may prove harder to reverse than ordinary legislation.

138. See A Convention to Regulate the Commerce Between the Territories of the United
States and of His Britannick Majesty art. 1, July 3, 1815, 8 Stat. 228; Letter from Thomas
Jefferson to James Madison (Mar. 23, 1815), in 8 THE PAPERS OF THOMAS JEFFERSON:
RETIREMENT SERIES 371, 373 (Barbara B. Oberg & J. Jefferson Looney eds., 2008) (arguing that
the "[c]onvention should be a separate act").

139. Thomas Jefferson, "A" (Thomas Jefferson) to the Washington Daily National
Intelligencer, WASH. DAILY NAT'L INTELLIGENCER (Mar. 13, 1816), reprinted in 9 THE PAPERS
OF THOMAS JEFFERSON: RETIREMENT SERIES, supra note 138, at 548, 548.

140. AMAR, supra note 60, at 306-07 (demonstrating that the Founding Federalists disagreed
about the relationship between congressional statutes and treaties).

141. See Field v. Clark, 143 U.S. 649, 684-90 (1892) (recounting delegations to the President
of the resumption of trade relations in the nineteenth century following their suspension for
military or geopolitical reasons).

142. See Charles A. Kupchan & Peter L. Trubowitz, Dead Center: The Demise of Liberal
Internationalism in the United States, INT'L SECURITY, Fall 2007, at 7, 11 (recounting the Senate's
rejection of the League of Nations, which Woodrow Wilson had embraced).
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The desire to be seen as a member of the international community in good
standing can deter nations from derogating from agreements which have
broad acceptance. Furthermore, international regulatory regimes create
network effects over time; the more common a standard becomes, the more
entrenched, and the greater costs associated with switching from it.1 43

The modern trend of packaging regulatory regimes within trade
agreements began with the 1962 Kennedy Round of GATT negotiations.1 44

Having reached single-digit tariff rates across most classes of industrial
goods during previous negotiating rounds,1 45 the GATT parties now sought
to eliminate non-tariff barriers-paradigmatic border controls that imposed
heightened costs on foreign goods, but later expanded beyond this original
conception.146

As discussed above, when the Tokyo Round of GATT negotiations
concluded in 1979 with an agreement covering government procurement,
product standards, customs regulations, and antidumping procedures,
Congress had a new fast-track procedure in place to pass these provisions
quickly.1 47  The 1988 Omnibus Trade and Competitiveness Act, under
which both NAFTA and the WTO were established, eliminated the
remaining legislative distinction between tariff and non-tariff barriers,
reflecting the conclusion of a long conceptual transformation.148

Today's trade agreements dig yet deeper into areas of domestic
regulatory concern. For example, the TPP contains chapters regulating
labor rights, intellectual property, Internet policy, financial regulations,
environmental measures, and much else that goes far beyond the traditional
concern with market access.1 49 Perhaps most controversially, it will further
embed the use of investment arbitration, which has in the past targeted
environmental impact assessment regimes in Canada,150 tobacco-labeling

143. See DAVID SINGH GREWAL, NETWORK POWER: THE SOCIAL DYNAMICS OF

GLOBALIZATION 9,48 (2008)

144. LANG, supra note 89, at 222-40 (describing the Kennedy and Tokyo rounds of GATT
negotiations as part of a neoliberal turn in international trade law).

145. Id. at 219-40.
146. For the restricted understanding of non-tariff barriers, see General Agreement on Tariffs

and Trade art. XI, Apr. 15, 1994, 4 U.N.T.S. 190.
147. See supra text accompanying note 91 (discussing the Tokyo round of GATT

negotiations).

148. Omnibus Trade and Competitiveness Act of 1988, 19 U.S.C. 2901 (2012).
149. See generally OFFICE OF THE U.S. TRADE REPRESENTATIVE, TRANS-PACIFIC

PARTNERSHIP (2016), https://ustr.gov/trade-agreements/free-trade-agreements/trans-pacific
-partnership/tpp-full-text [https://perma.cc/EE5L-VCXV].

150. See Clayton v. Canada (United States v. Canada), Case No. 2009-04, Award on
Jurisdiction and Liability, at 176-79, 200-15 (Perm. Ct. Arb. 2015), http://www.italaw.com/sites/
default/files/case-documents/italaw4212.pdf [https://perma.cc/33Y2-CXLL] (imposing an award
against the government of Canada, in part, for not properly applying Canadian law in conducting
an evaluation of the environmental impact of a project and for the JRP's report in breach of
Articles 1102 and 1105 of NAFTA).
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laws in Australia,151 and, recently, even President Barack Obama's decision
to veto the Keystone XL pipeline project.15 2 As the trade agenda morphs
from a concern over tariff rates into these "next generation" issues, the
question of how trade deals are concluded becomes even more
consequential.

Defenders of the modern trade regime could argue that the use of
congressional-executive agreements has remedied Jefferson's complaint
about the Treaty Clause favoring the few over the many. By bypassing the
Treaty Clause, the modern congressional-executive agreement prevents the
Senate from using the treaty power to usurp the power to regulate interstate
commerce, which is properly a power of Congress at large.'5 3 But this line
of argument misunderstands the procedures governing the current trade
regime-and perhaps also Jefferson's original complaint. As Bruhl argues,
by giving the Executive and foreign officials a first-mover advantage in the
legislative process, the fast-track process shifts outcomes away from where
they would be if Congress as a whole maintained control.' 5 4 When the
President presents a negotiated trade agreement, often years in the making,
as a take-it-or-leave-it proposition to Congress, the agreement need only
satisfy congressional preferences minimally greater than the status quo to
pass. On the other hand, when Congress can originate and amend
legislation on its own, something closer to the reverse is true: it must only
craft legislation that satisfies the Executive's minimum preferences to avoid
a veto.

Thus, today's process for passing trade agreements does not answer
Jefferson's original concern but may rather deepen it. For the nub of
Jefferson's complaint was that the Senate and the Executive were using the
treaty process to accomplish what they could not have done through normal
congressional processes: they misused the "fonn of a treaty to possess
themselves of the power of repealing laws become obnoxious to them,
without the assent of the 3d branch, altho' that assent was necessary to
make it a law." 5 5 Arguably, this is what fast track does today, in spite of

151. See Tobacco Plain Packaging-Investor-State Arbitration, AUSTRALIAN Gov.: ATT'Y
GEN.'S DEP'T (Dec. 1, 2011), http://www.ag.gov.au/tobaccoplainpackaging [https://perma.cc/
4YT6-CEGL] (discussing arbitration regarding Philip Morris Asia's argument that Australia's
tobacco-packaging measure breached the Hong Kong Agreement).

152. Ian Austen, TransCanada Seeks $15 Billion in Damages from U.S. Over Keystone XL
Pipeline, N.Y. TIMES (Jan. 7, 2016), http://www.nytimes.com/2016/01/07/business/international/
transcanada-to-sue-us-for-blocking-keystone-xl-pipeline.html [https://perma.cc/U2KL-FC9E]; see
also Cory Adkins & David Singh Grewal, Democracy and Legitimacy in Investor-State
Arbitration, YALE L.J. F. (forthcoming 2016) (comparing two controversial investor-state
disputes, the Keystone XL litigation and a recent award against Canada for an environmental
assessment).

153. See Bruhl, supra note 124, at 397-98 (suggesting this defense).
154. Id. at 347-48.
155. Jefferson, supra note 139, at 548.
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the shift from Article II treaty making to Article I congressional-executive
agreements: it empowers the Executive to use an international compact to
secure binding legal commitments, including over domestic regulations of
great consequence that might not otherwise pass through normal
congressional procedures. Indeed, one consequence of fast track is that
international commercial agreements may be sought not so much for the
opening they provide to foreign markets, but for the reconfiguration of
domestic regulatory regimes that could not be accomplished under normal
(i.e., non-fast track) procedures in Congress. The result, as one of us has
put it, is that international trade agreements are now concerned not so much
with governance of trade, but with governance through trade, both at the
national and global level. 156  Jefferson's alternative-the use of
implementing legislation for every treaty-would have given Congress
much more latitude in deciding whether and how to turn negotiated
international commitments into binding domestic obligations. 157

IV. The Constitutional Political Economy of International Trade Law

Throughout this Essay we have focused on the differences between the
current regime for regulating the international commerce of the United
States, which involves the use of fast-tracked congressional-executive
agreements, and its predecessor, which began in the Founding Era and
continued through to the twentieth century, and centered on the Treaty
Clause. One puzzling aspect of this dramatic shift is that the discourse
about treaties and trade has been, in some respects, continuous. Advocates
of the earlier regime emphasized America's need to preserve its freedom by
zealously defending national sovereignty. George Washington established
the paradigm in his famous farewell address, where he warned against
foreign entanglements:

Against the insidious wiles of foreign influence (I conjure you to
believe me, fellow-citizens) the jealousy of a free people ought to be
constantly awake, since history and experience prove that foreign
influence is one of the most baneful foes of republican
government.15 8

Washington went on to counsel the management of foreign commerce
according to rules that were "but temporary, and liable to be from time to
time abandoned or varied, as experience and circumstances shall

156. See Grewal, supra note 13.
157. This would have come at the cost, of course, of the Executive's credibility in

international negotiations, but this cost must be weighed against other factors, including the
preservation of a republican form of constitution in circumstances of globalization. See infra
notes 174-76 and accompanying text.

158. Washington, supra note 131.
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dictate"1 59-in other words, according to rules not permanently entrenched
by treaty. Washington feared attachments to European powers that might
force, or seduce, the United States to act against its freedom. Like most
republican theorists, he put the preservation of collective autonomy ahead
of the economic benefits that trade might bring, and, like all revolutionary
Americans, he was deeply suspicious of the commercial allure of
international empire, having just extricated the United States from British
control. 160

Prompted by these same concerns, American foreign policy in the
early nineteenth century-notably through the Louisiana Purchase and
military incursions in the Caribbean, and Central and South America-
sought to establish a geographic domain in which the United States could
control a foreign commerce independent of the European empires. As Jed
Rubenfeld has suggested, "the central purpose of the Monroe Doctrine ...
remained the same goal that lay behind Washington's 'isolationism': to
preserve U.S. supremacy in its own sphere of action and particularly to
preserve U.S. freedom of action vis-a-vis the European powers."161 During
the same period, the United States maintained high import tariffs on
industrial goods to the benefit of its infant industries, in line with policies
inaugurated soon after the Revolution.1 62

The substance of U.S. trade relations shifted away from the
protectionism of the nineteenth century to international economic liberalism
in the twentieth, but may be considered continuous if judged in terms of the
purpose of preserving national autonomy. Recall Roosevelt's admonition
as he sought the passage of the Reciprocal Trade Agreement Act of 1934
that "[i]f the American government is not in a position to make fair offers
for fair opportunities, its trade will be superseded." 163 Roosevelt's point
was that failure to liberalize would ultimately put the United States in a
vulnerable position: it would lose commerce to other nations and have its
influence thereby limited.1 64 This shift tracked the transformation of the

159. Id.
160. For a contemporary interpretation of republican political theory in light of modern

globalization, see Cecile Laborde & Miriam Ronzoni, What Is a Free State? Republican
Internationalism and Globalisation, POL. STUD. ONLINEFIRST, Dec. 11, 2015, at 1 (arguing "that
the forms of unchecked power that globalisation (if left untamed) sets off create new opportunities
for the domination of state-by other states as well as by non-states actors" (emphasis omitted)).

161. Jed Rubenfeld, Unilateralism and Constitutionalism, 79 N.Y.U. L. REV. 1971, 1979
(2004).

162. BAIROCH, supra note 82, at 52-55.
163. Franklin D. Roosevelt, President of the United States, Message to Congress Requesting

Authority Regarding Foreign Trade (Mar. 2, 1934), in 3 THE PUBLIC PAPERS AND ADDRESSES OF

FRANKLIN D. ROOSEVELT 113, 114 (Samuel I. Rosenman ed.).
164. Id. at 114. This is a version of a longer running argument that Istvan Hont has called

"jealousy of trade." See generally, ISTVAN HONT, THE JEALOUSY OF TRADE: INTERNATIONAL

COMPETITION AND THE NATION-STATE IN HISTORICAL PERSPECTIVE (2005).
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United States from a former colony wary of entanglement in empire to a
position of global leadership in the postwar GATT and Bretton Woods
down to the "Washington Consensus" 1 65 of the 1980s and 1990s.

The justifications for this new approach to world affairs have been
little altered since the interwar period. Barack Obama, in seeking passage
of the TPP, has employed rhetoric nearly identical in its import to
Roosevelt's:

When more than 95 percent of our potential customers live outside
our borders, we can't let countries like China write the rules of the
global economy. We should write those rules, opening new markets
to American products while setting high standards for protecting
workers and preserving our environment.1 66

Like Roosevelt, Obama claims that unless America pursues liberalization
on its own terms, it will lose commerce-and therefore its freedom-to
foreign nations.

The goals of U.S. foreign policy have thus remained constant even
while their application to world trade has shifted with U.S. commercial
interests. 167 The dominant narrative concerning this shift portrays it as not
only an adaptation to changing world conditions but also as a form of
national consolidation: the modernization of antiquated constitutional and
governmental processes in order to transcend sectional conflict.168  The
dimension of constitutional political economy has, however, been largely
missing from this analysis.

We suggest that the history of changing trade procedures is part of a
larger story concerning the gradual subordination of the post-Civil War
agrarian South and Midwest to Northeastern industrial capital and, more
recently, of the laggard U.S. manufacturing sector to the financial sector
over the last few decades. It is beyond the scope of this Essay to trace the
historical origins and import of these conflicts. It suffices to note that
different regions of the country have historically had different economic
modes of production; hence, a conflict among economic interests will be
realized in political terms as a regional conflict. The use of ex post
congressional-executive agreements to conclude trade deals thus had the

165. See GREWAL, supra note 143 at 236, 250-51 (2008) (stating that "it was the unrivaled
power of the United States" that transformed the GATT into the WTO, and describing the
"Washington Consensus").

166. Barack Obama, President of the United States, Statement by the President on the Trans-
Pacific Partnership (Oct. 5, 2015), in BRIEFING ROOM: WHITE HOUSE, https://www.whitehouse
.gov/the-press-office/2015/10/05/statement-president-trans-pacific-partnership [https://perma.cc/
5XCN-6T76].

167. See ROBERT D. BLACKWILL & JENNIFER M. HARRIS, WAR BY OTHER MEANS:

GEOECONOMICS AND STATECRAFT 152-78 (2016) (considering the changing history of U.S. trade
policy as a function of the changing place of U.S. geoeconomic strategy).

168. Hathaway, supra note 6, at 1312-16.
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effect of repudiating an earlier principle of regional vetoes on foreign
commitments, which had found force in the Senate supermajority
requirement. The more recent advent of fast track for passing these trade
agreements has further shifted control of economic policy-both over
international commerce and, to an increasing extent, domestic economic
regulation-to the Executive Branch while empowering representatives
from populous coastal states and multinational enterprises that can be
competitive on the global stage. Consolidating this general shift has been,
even more recently, the use of national security classification to control the
circulation of negotiating drafts, further limiting general congressional and
popular oversight.1 69

Together, these changes reflect a modernization of trade procedure but
not necessarily its democratization, as advocates have tended to claim.1 It
is true that the Senate supermajority requirement empowers a minority of
senators to block legislation that might be in the national interest, and we do
not suggest a return to Article II treaty making. But we do wish to call
attention to the difference among several aspects of the determination of the
trade agenda: objective setting in negotiations, textual elaboration of
international commitments, and final approval of concluded agreements
and to note that while the modern fast-track regime broadens the number of
representatives involved in final approval, by contrast with Article II treaty
making, it also restricts the number involved in setting broad objectives and
elaborating the textual details of the proposed commitments. Furthermore,
with trade increasingly considered a national security issue, the number of
those involved in giving substance to trade agreements has become smaller
still.

The decisive shift came not with the rise of ex post congressional-
executive agreements but with the use of fast-track procedures to give them
special priority over normal Article I legislation. The rise of fast track
coincided with the extension of the trade agenda beyond traditional
concerns with market access, to address the management of non-tariff
barriers and related regulatory issues. It is perhaps unsurprising that the
turn to fast track came in the early 1970s at what is now identified as the
major inflection point in the evolution of the postwar global economy. The
1970s saw the end of the "economic miracle," sometimes described as the

169. See Levine, supra note 107, at 107-08 (discussing the practice of classifying information
related to trade agreements to prevent oversight).

170. See, e.g., Ackerman & Golove, supra note 6, at 804 (defending the constitutionality of
NAFTA); Hathaway, supra note 6, at 1308-37 (defending congressional-executive procedures);
Koh, supra note 23, at 144 (defending fast-track). We maintain that the rise of congressional-
executive agreements, while itself not antidemocratic, paved the way for fast-tracking trade
agreements. While Article I congressional-executive agreements incorporate more
representatives and are in that sense more democratic than Article II treaties, the use of fast-track
procedures dramatically narrows the range of representatives who can make substantive ex ante
contributions to international lawmaking.
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"thirty glorious years" (1945-1975), characterized by an exceptional period
of both high and widely shared economic growth, which had not been seen
before and has not been seen since.' 7' Against this backdrop, the immediate
postwar consensus on trade was faltering in the United States and
elsewhere, especially as trade deals began taking in more than tariffs but
impacting areas of domestic regulatory purview. While the turn to Article I
for international lawmaking may have reflected a new and broadly shared
sense that international law was too important to be controlled by Senate
supermajority rules, the turn to fast track was driven not by a new
consensus on international lawmaking, but by an emerging disagreement
over trade liberalization and regulatory harmonization. With the end of the
exceptional postwar period, international trade deals increasingly lacked
popular legitimacy and could only be passed through special procedures not
accorded normal Article I lawmaking, but in line with an elite consensus on
the relevant trade priorities for the United States that belied what was
otherwise an era of party-political polarization.

This tighter control over the determination of the trade agenda matters
all the more because of a gradual shift in the nature of international trade
law over the last few decades. In earlier decades, congressional-executive
agreements on trade consisted of the ex ante specification of acceptable
tariff ranges by Congress, which limited the range of possible trade
"agendas" that the President could negotiate. But with the shift to "behind
the border" measures addressing an expanded (and conceptually
underdetermined) set of non-tariff barriers, the power to set the agenda for
new trade agreements has grown into a more general power to influence
domestic regulations considered as impacting trade. Moreover, this new
form of governance is given not increased scrutiny but expedited passage,
heralding what might be called "government by fast track" for any issue
that can be linked to trade promotion. 172

What does this new trade regime augur for a constitutional political
economy of the kind Fishkin and Forbath wish to recover? They argue that
the present United States is moving toward oligarchy and losing the

171. Thomas Piketty has reinvigorated the discussion about the relation of this period to
present times. See THOMAS PIKETTY, CAPITAL IN THE TWENTY-FIRST CENTURY 96-99 (Arthur

Goldhammer trans., 2013) (stating that "when viewed in historical perspective, the thirty postwar
years were the exceptional period," and comparing postwar growth with that of other eras); see
also David Singh Grewal, The Laws of Capitalism, 128 HARV. L. REV. 626 (2014) (reviewing
PIKETTY, supra) (analyzing Piketty's argument and considering its legal implications).

172. While congressional-executive agreements may produce more reliable international
commitments because their domestic enforcement is less in doubt than treaty enforcement, they
are now being used to produce behind-the-border legal regimes with the full force of domestic
law. Hathaway, supra note 6, at 1316. These legal rules are not produced through normal
legislative processes. They are therefore inconsistent with Jefferson's stance that international
agreements with great effect on the domestic legal order should be confirmed independently by
Congress operating in its normal capacity.
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republican character of its earlier eras.1 73 As we have suggested above, the
shift to "government by fast track" is by no means an obvious gain in
democratic self-government, especially given the inclusion of special
interest lobbies as an explicit part of the agenda-setting process, now
sequestered behind a national security classification. In fact, even the move
away from a sectional veto of the kind that the Article II treaty-making
process instituted may not be an obvious gain for an inclusive "democracy
of opportunity" ideal, although we do not see a return to decision making
by Senate supermajority as a panacea. The ideal of a sectional veto has
been rather comprehensively discredited since the abolition of slavery,
preserved for so long by regional interests. 74 Yet the notion that distinct
interests-perhaps based on occupational status or other considerations that
may partly track geography-should have a say in trade negotiations may
deserve reconsideration. Certainly, any concern with inequality and
deprivation today needs to reckon with the entrenched locational
determinants of poverty and inequality, which recent research has
suggested, unsurprisingly, is intimately tied to the dynamics of international
economic competition.1 75 Addressing these concerns about the effects of
international trade should not require a reversion to Senate supermajority
rules for treaty making, but should call into question the use of fast-track
procedures to avoid ordinary congressional deliberation, amendment
powers, and procedural protections.

Perhaps, most significantly, while the twentieth-century trade regime
proved continuous with that of earlier centuries in working to preserve U.S.
autonomy (albeit through liberalization rather than protection, given
America's role in the twentieth-century world economy) more recent
changes in the substance of proposed trade agreements portend a shift in
even this fundamental orientation. The controversial use of investor-state
arbitration, as well as the extensive cross-border regulatory harmonization
in proposed free trade agreements, may undermine national sovereignty
rather than buttress it.1 76 If these changes are generalized and deepened,
they could portend the most momentous shift yet in the nature of the U.S.
trade regime, delivering a form of cross-border harmonization that would
work to undermine rather than buttress democratic sovereignty.1 77 Such a

173. FISHKIN & FORBATH, supra note 5 (manuscript at 1).
174. As Oona Hathaway summarizes: "it was [previously] seen as a way to keep the federal

government from bargaining away regional interests." Hathaway, supra note 6, at 1278.
175. David H. Autor et al., The China Shock: Learning from Labor Market Adjustment to

Large Changes in Trade 1-4 (Nat'l Bureau of Econ. Res., Working Paper No. 21906, 2016).
176. See LANG, supra note 89, at 314-53; Jos6 E. Alvarez, Contemporary Foreign Investment

Law: An "Empire of Law" or the "Law of Empire"?, 60 ALA. L. REV. 943, 975 (2009)
(discussing a potential danger in the international investment regime).

177. See LANG, supra note 89, at 314-53; Alvarez, supra note 176, at 975.
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regime would have been totally unacceptable to "the jealousy of a free
people" as understood in the Founding Era and probably also to those
twentieth-century innovators who pioneered the procedures for international
lawmaking that could make this new regime possible. Any project for a
new constitutional political economy of the kind Fishkin and Forbath
propose will have to contend centrally with the changing face of
international commerce in the American republic of the twenty-first
century.



The Political Economy of "Constitutional
Political Economy"

Jeremy K. Kessler*

Introduction

Since the early 1990s, constitutional history has experienced a
renaissance.' This revival had many causes, but three stand out: the
Rehnquist Court's attack on formerly sacrosanct features of the "New Deal
agenda"; 2 Reagan-Era reassessments of American political development by
political scientists, historians, and historical sociologists; 3 and the
frustration of constitutional scholars with the inability of legal process
theory or political philosophy to produce "authoritative constitutional
principles." 4 Spurred by legal crisis and this mix of disciplinary innovation
and stagnation, law professors began to tell new stories about our
constitutional heritage.5 They focused on the sources and significance of
the New Deal's "constitutional revolution," 6 while also re-examining the
constitutionalism of the Founding and Reconstruction in light of New Deal
transformations.7

* Associate Professor of Law, Columbia Law School.
1. See Laura Kalman, The Constitution, the Supreme Court, and the New Deal, 110 AM. HIST.

REV. 1052, 1059-60 (2005) (recognizing that "New Deal scholarship became hot in the early
1990s").

2. Id. at 1058-59.
3. See id. at 1070-72 (describing the emergence of "new institutionalism").
4. G. Edward White, The Arrival of History in Constitutional Scholarship, 88 VA. L. REV.

485, 607 (2002).
5. Id.
6. See, e.g., BARRY CUSHMAN, RETHINKING THE NEW DEAL COURT: THE STRUCTURE OF A

CONSTITUTIONAL REVOLUTION 5 (1998) (calling for re-examination of the conventional account
of the "revolution," according to which "the Supreme Court suddenly and substantially reversed
its position in . . . 1937 . . . [in] response to such external political pressures as the 1936 election
and the Court-packing plan"); LAURA KALMAN, THE STRANGE CAREER OF LEGAL LIBERALISM

19-22 (1996) (reviewing competing accounts of the lessons learned from the Court's change of
course in 1937); G. EDWARD WHITE, THE CONSTITUTION AND THE NEW DEAL 205 (2000)

(describing the "constitutional revolution" as an interpretive revolution that resulted in "a new
orthodox conception of constitutional adaptivity"); Richard D. Friedman, Switching Time and
Other Thought Experiments: The Hughes Court and Constitutional Transformation, 142 U. PA. L.
REV. 1891, 1898-1934 (1994) (suggesting that a significant part of the Court's transformation
occurred before the Court-packing crisis of 1937).

7. See, e.g., 1 BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS 122-29 (1991)

[hereinafter ACKERMAN, FOUNDATIONS] (examining the relationship between the Founding and
the New Deal); 2 BRUCE ACKERMAN, WE THE PEOPLE: TRANSFORMATIONS 274-78 (1998)

[hereinafter ACKERMAN, TRANSFORMATIONS] (applying analysis of the New Deal to
Reconstruction).
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Given the centrality of the New Deal to this project, constitutional
historians seemed to be heading toward a fundamental reconsideration of
the relationship between constitutional law and political economy. That is,
after all, what New Deal constitutional conflict was all about: the extent to
which the Constitution allowed a national political movement to alter the
country's economic life in fundamental and lasting ways. And yet, the new
generation of constitutional historians generally avoided political economy
as such. To be sure, their histories carefully reconstructed early twentieth-
century debates about the constitutional authority of the state and federal
governments to displace common law economic regulation. But the focus
remained on the purely legal logics and purely political events that led the
federal judiciary to get out of the business of adjudicating the constitutional
merits of various schemes of economic regulation.' The economic reasons
that political and judicial actors might have had for transforming
constitutional democracy received little attention.9

This exclusion of economic reason from constitutional analysis is
symptomatic of what Professors Joseph Fishkin and William Forbath call
the "Great Forgetting."'0 From the Founding through the New Deal,
Fishkin and Forbath demonstrate, the discourse of "constitutional political
economy" was a fundamental feature of American constitutionalism. It was
only in the wake of the epochal New Deal synthesis-judicial deference to
political regulation of the economy and judicial guardianship of civil liberty
and equality-that constitutional political economy became something of a

8. The dominant historiographical background was the contest between "externalists," who
asserted the primacy of politics over law in explaining the New Deal "revolution," and
"internalists," who "highlight[ed] the primacy of law over politics, pointing to doctrinal changes
that began well before 1937" and questioning the very premise that the New Deal was a
"revolutionary" event. Kalman, supra note 1, at 1054-55; see also WHITE, supra note 6, at 29-32
(responding to Kalman's reconstructed narrative). Successful attempts to synthesize the two
approaches have not transcended their shared assumption that law and politics exhaust the causal
repertoire of constitutional change. See, e.g., ACKERMAN, TRANSFORMATIONS, supra note 7, at
279-311 (portraying the conflict between the Old Court and the New Deal in terms of the proper
relationship between law and politics in a democracy); DANIEL R. ERNST, TOCQUEVILLE'S
NIGHTMARE: THE ADMINISTRATIVE STATE EMERGES IN AMERICA, 1900-1940, at 6-7 (2014)
(asserting that the "crucial factor" in the Court's response to the New Deal was "the proper design
of the administrative state[, which] combined politics and law").

9. For a detailed and explicit repudiation of the political-economic analysis of constitutional
change, see ACKERMAN, FOUNDATIONS, supra note 7, at 203-21. For a notable exception, see
HOWARD GILLMAN, THE CONSTITUTION BESIEGED: THE RISE AND DEMISE OF LOCHNER ERA
POLICE POWERS JURISPRUDENCE 199 (1993) ("[T]he Lochner era is the story of how a changing
social structure exposed the conservatism and class bias inherent in dominant ideological
structures first formulated and institutionalized by the framers of the U.S. Constitution; it is the
story of how an ideology that was fairly (albeit not completely) inclusive around the time of the
founding became more and more exclusive as ... capitalist forms of production matured.").

10. JOSEPH FISHKIN & WILLIAM E. FORBATH, THE ANTI-OLIGARCHY CONSTITUTION
(forthcoming 2017) (manuscript at 7-8) (on file with the Texas Law Review).



"Constitutional Political Economy"

dead language." Prior to that time, constitutional actors across the
ideological spectrum spoke in terms of constitutional political economy,
believing that "economics and politics [we]re inextricably linked, and [that]
a republican constitution require[d] a republican political economy to
sustain it, and vice versa."12

By recovering this language, Fishkin and Forbath's book-in-progress,
The Anti-Oligarchy Constitution, offers a radical alternative to the
constitutional histories that emerged in the 1990s to defend the New Deal
synthesis. Fishkin and Forbath's new constitutional history 3 promises to
recast the New Deal as a contingent and incomplete resolution of a
centuries-long struggle to achieve the political-economic conditions that the
Constitution requires-"requires" in the double sense of "demands" and
"depends upon." This struggle is still ongoing and even accelerating,
Fishkin and Forbath report, yet it has become increasingly "one-sided." 4

First, the post-WWII economic boom dissipated, taking with it much of the
middle class that the New Deal and Great Society legal orders had hoped to
create.' 5 Then, conservative lawyers and politicians stepped up their attacks
on the New Deal and Great Society's remaining achievements, trumpeting a
constitutional political economy in which private property free of
overweening public management is the pillar of constitutional democracy.16
Confronted by these dire conditions, legal liberals have forgotten how to
fight back, rendered mute by the New Deal synthesis itself, which ironically
and erroneously implied that political economy was no longer a matter of
constitutional concern.17 Hoping to even the odds, Fishkin and Forbath
offer liberals a grammar of egalitarian constitutional political economy-
"the constitution of opportunity"-that was once spoken fluently and

11. Id. (manuscript at 65-66).
12. Id. (manuscript at 47).
13. Professor Risa Goluboff has recently identified a different "new constitutional history,"

one that emphasizes the contingency and pluralism of constitutional law, and the agency of
"everyday" citizens and social movements in shaping that diverse and indeterminate legal field.
See Risa Goluboff, Lawyers, Law, and the New Civil Rights History, 126 HARV. L. REV. 2312,
2326, 2329 (2013) (reviewing KENNETH W. MACK, REPRESENTING THE RACE (2012)); Risa
Goluboff, The New Constitutional History: Toward a Manifesto (Apr. 12, 2016) (unpublished
manuscript) (on file with author). Although Goluboffs "new constitutional history" is clearly
distinct from Fishkin and Forbath's project, the former's emphasis on social history has also raised
questions of political economy that the constitutional history of the 1990s tended to neglect. See
generally RISA L. GOLUBOFF, THE LOST PROMISE OF CIVIL RIGHTS (2007); SOPHIA Z. LEE, THE
WORKPLACE CONSTITUTION FROM THE NEW DEAL TO THE NEW RIGHT (2014); REUEL SCHILLER,
FORGING RIVALS (2015); KAREN TANI, STATES OF DEPENDENCY (2016).

14. FISHKIN & FORBATH, supra note 10 (manuscript at 72-73).
15. Id. (manuscript at 70). For the contingency of postwar prosperity on wartime dynamics,

see THOMAS PIKETTY, CAPITAL IN THE TWENTY-FIRST CENTURY 355-56 (Arthur Goldhammer
trans., 2014).

16. See FISHKIN & FORBATH, supra note 10 (manuscript at 73-76) (describing the libertarian
revival).

17. Id. (manuscript at 65-66).

2016] 1529



1530 Texas Law Review [Vol. 94:1527

effectively by those Americans who argued that the Constitution prohibited
oligarchic concentrations of wealth and mandated the political and judicial
construction of a broad, inclusive middle class."8

By placing the discourse of political economy back at the center of
constitutional debate, Fishkin and Forbath have-by any fair measure-
done more than enough. Yet scholarly innovators tend to find the ranks of
their critics swelled by those who have benefited most from their labor.
This Essay is no exception to the oedipal rule. It argues that Fishkin and
Forbath could go further still in integrating political economy and
constitutional history. At times, their detailed analysis of the discourse of
"constitutional political economy" comes at the expense of a more fully
materialist account of the political-economic conditions and effects of that
discourse. 19 Such a discursive emphasis, in turn, risks an overly optimistic
assessment of the past virtues and present utility of "the constitution of
opportunity," the egalitarian dialect of constitutional political economy that
Fishkin and Forbath commend to legal liberals today.

These criticisms are initial responses to an unfinished manuscript,
generously shared by Fishkin and Forbath at an unusually early stage in
order to benefit younger scholars working on similar subjects.
Accordingly, they are intended not as conclusive judgments but rather as
interjections in an ongoing conversation, one that will be significantly
advanced by the publication of The Anti-Oligarchy Constitution.

The remainder of this Essay proceeds in three Parts. Part I traces
Fishkin and Forbath's ambivalent relationship with political economy to the
earlier tradition of "critical legal history,"20 a tradition that provides The
Anti-Oligarchy Constitution with a good deal of evidentiary support and
methodological inspiration. Although radical in its own way, critical legal
history's commitment to the primacy of legal ideas, institutions, and
discourses over social and economic forces in explaining legal change may
make it more rather than less difficult to "bring political economy back

18. Id. (manuscript at 11-13).
19. This critique seeks to reopen the debate about the "constitutive" power of law that Forbath

and other "critical legal historians" won in the early 1990s, displacing an earlier tradition of
American legal history that viewed law as "reflective" of more basic social and economic
relations and needs. See generally WILLIAM E. FORBATH, LAW AND THE SHAPING OF THE
AMERICAN LABOR MOVEMENT ix-xiii (1991); CHRISTOPHER L. TOMLINS, LAW, LABOR, AND
IDEOLOGY IN THE EARLY AMERICAN REPUBLIC 22 n.17 (1993); Robert W. Gordon, Critical Legal
Histories, 36 STAN. L. REV. 57, 60 (1984). Questioning the constitutive-or constructive-power
of legal discourse, however, need not entail a return to the Whiggish instrumentalism of
midcentury American legal history or the more reductionist variants of Marxist legal theory. See
infra Part I.

20. For overviews of the tradition, see Gordon, supra note 19; Jessica K. Lowe, Radicalism's
Legacy: American Legal History Since 1998, 36 ZEITSCHRIFT FOR NEUERE RECHTSGESCHICHTE
288 (2014); and G. Edward White, From Realism to Critical Legal Studies: A Truncated
Intellectual History, 40 Sw. L.J. 819 (1986).
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in"2 to constitutional history. Notably, Forbath's own contributions to
critical legal history have always been distinctive in their sensitivity to the
generative power of class conflict.2 2 It is surely this special sensitivity to
the material conditions of legal change, rather than critical legal history's
generic interest in exploring the richness and presumed autonomy of legal
discourse, that should guide the study of constitutional political economy
going forward. Parts II and III sketch an alternative interpretation of some
of Fishkin and Forbath's discursive evidence in light of neglected political-
economic factors.

Part II proposes that for much of American history, the constitution of
opportunity was an essentially antifeudal discourse spoken by various
factions of the emerging bourgeoisie and petty bourgeoisie. Fishkin and
Forbath do demonstrate that, at times, this discourse predicted and tried to
mitigate the economic inequalities intrinsic to capitalist development. 23 But
the balance of their evidence suggests that, more often than not, the function
of the constitution of opportunity was either to accelerate this development
or to offer false hope about its consequences, or both. Put differently, the
constitutional language of political-economic "opportunity" that Fishkin
and Forbath trace from the 1770s through the late nineteenth century
echoed the uneven development of capitalism in a nation beset by "belated
feudalism."24 The utility of such an antifeudal discourse for contending
with the inequalities of modern capitalism may be more limited than
Fishkin and Forbath suggest.

21. Cf BRINGING THE STATE BACK IN (Peter B. Evans, Dietrich Rueschemeyer et al. eds.,
1985).

22. See generally FORBATH, supra note 19; William E. Forbath, Courting the State: An Essay
for Morton Horwitz, in 2 TRANSFORMATIONS IN AMERICAN LEGAL HISTORY 70 (Daniel W.

Hamilton & Alfred L. Brophy eds., 2010); William Forbath, Caste, Class, and Equal Citizenship,
98 MICH. L. REv. 1 (1999) [hereinafter Forbath, Caste]; William E. Forbath, Politics, State-
Building, and the Courts, 1870-1920, in 2 THE CAMBRIDGE HISTORY OF LAW IN AMERICA 643
(Michael Grossberg & Christopher Tomlins eds., 2008); William E. Forbath, The Ambiguities of
Free Labor: Labor and the Law in the Gilded Age, 1985 WIS. L. REv. 767 (1985) [hereinafter
Forbath, Ambiguities].

23. FISHKIN & FORBATH, supra note 10 (manuscript at 5).
24. See generally KAREN ORREN, BELATED FEUDALISM (1991). For weaker versions of this

argument, see AMY DRU STANLEY, FROM BONDAGE TO CONTRACT (1998); and ROBERT J.

STEINFELD, THE INVENTION OF FREE LABOR (1991). Forbath himself has described in great
detail the process by which "[c]apitalist production arose unevenly in different places and
industries over several decades, generally between the 1820's and 1870's," while offering
evidence that, at least in some sectors, the "ancient" common law of labor relations that Orren
finds dominant throughout the nineteenth century was actually an invention of late nineteenth
century courts. Forbath, Ambiguities, supra note 22, at 801-06. Splitting the difference,
Christopher Tomlins has argued that only in the late eighteenth century did an American variant of
the British common law tradition become dominant, heralding the subordination of labor relations
to capital and displacing radical, alternative visions of the American mode of production, visions
that would be revived without success in the 1820s and 1930s. See TOMLINS, supra note 19, at
23-26, 232-97.
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Part III turns to the New Deal and the Great Forgetting of
constitutional political economy that followed in its wake. On a strict
interpretation of the belated feudalism thesis, the victory won by the
constitution of opportunity in 1937 represents little more than the
achievement of properly capitalist labor relations outside the Jim Crow
South.2 But even if the New Deal's iteration of the constitution of
opportunity did not only create a more stable capitalist society but also
mitigated its economically inegalitarian tendencies, the popularity of this
discourse was disturbingly brief. Fishkin and Forbath's evidence suggests
that the constitution of opportunity enjoyed something like discursive
supremacy during the nine years between the 1936 presidential campaign
and President Roosevelt's declaration of the "Second Bill of Rights" in
1944.26 But then it went silent.27  The Great Forgetting occurred and
constitutional political economy dropped out of mainstream constitutional
discourse altogether, spoken only by economic libertarians intent on rolling
back the New Deal as a constitutional aberration. 28 This Part argues that
Fishkin and Forbath's explanation of the Great Forgetting neglects the
determinate political-economic event of the post-WWII period: the United
States' war against communism, a war between monopoly capitalism and
state socialism launched precisely at the moment when the economically
egalitarian interpretation of constitutional political economy apparently
became unspeakable. 29 The word "communism" does not currently appear
in Fishkin and Forbath's text. Yet the history of the relationship between
American political economy and American constitutionalism in the second
half of the twentieth century cannot be told without it.

I. From Critical Legal History to "Constitutional Political Economy"

From the perspective of American legal historiography, The Anti-
Oligarchy Constitution represents not only an alternative to the
constitutional history of the 1990s, but also the culmination of a decades-
long project to recover the radical legal perspectives of American workers
from the Founding Era to the early twentieth century. This project rejected
the traditional, "exceptionalist" account of American workers as lacking in

25. ORREN, supra note 24, at 29-30; cf CHRISTOPHER L. TOMLINS, THE STATE AND THE
UNIONS xi-xii (1985) (reaching a similar conclusion about the ultimate function of New Deal
labor law, but arguing that radical alternatives to both precapitalist and capitalist labor relations
were on the table in the early twentieth century). For Southern labor relations during the New
Deal, see IRA KATZNELSON, FEAR ITSELF 131-94 (2013).

26. FISHKIN & FORBATH, supra note 10 (manuscript at 58-61).
27. Id. (manuscript at 64-65).
28. Id. (manuscript at 73).
29. See generally CAMBELL CRAIG & FREDRIK LOGEVALL, AMERICA'S COLD WAR (2009);

Anders Stephanson, Cold War Degree Zero, in UNCERTAIN EMPIRE 19 (Joel Isaac & Duncan Bell
eds., 2012).
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"class consciousness" and possessed of an individualistic ideology that
distinguished them from their European peers.3 Drawing on new
scholarship in labor history, William Forbath and fellow critical legal
historians in the 1980s and 1990s insisted that the "history of the workplace
in industrializing America is one of recurring militancy and of class-based,
as well as shop- and craft-based, collective action." 3

1 Given this long
record of radicalism, new puzzles emerged:

[W]hy, by the early 20th century, did most [workers] end up
supporting unions and political parties that were more conservative
than those embraced by their counterparts abroad? If the American
labor movement was not born with a comparatively narrow interest
group outlook or an inveterate bias against broad, positive uses of
law and state power, then how did that outlook and bias become
dominant in the labor movement by the early 1900s?32

In answering these questions, critical legal historians distinguished
themselves by looking beyond the traditional social and economic
explanations: greater economic mobility and greater ethnic and racial
conflict gradually eroded worker solidarity. 33 Decentering these more
materialist accounts, Forbath and others argued that law took the whip hand
when it came to breaking worker radicalism in late nineteenth century
America.34 Then, workers pressed a radical legal vision that would have
given them greater autonomy in the workplace and a greater share of the
returns to capital, but they were defeated in the courts.35 Confronted by late
nineteenth century labor militancy, a probusiness judiciary con-
stitutionalized outdated and sometimes mythical common law rules that
constrained labor activism, prolabor health and safety regulations, and

30. William E. Forbath, Courts, Constitutions, and Labor Politics in England and America: A
Study of the Constitutive Power of Law, 16 L. & SOC. INQUIRY 1, 5-6 (1991).

31. Id. at 6.
32. Id. at 7.

33. Id. at 7-9.
34. See generally FORBATH, supra note 19; VICTORIA C. HATTAM, LABOR VISIONS AND

STATE POWER (1993); TOMLINS, supra note 19; TOMLINS, supra note 25.
35. See FORBATH, supra note 19, at 6-8 (arguing that judicial review "helped make broad

legal reforms seem futile"); HATTAM, supra note 34, at ix (arguing that "a strong judiciary created
a politically weak labor movement in the United States"); TOMLINS, supra note 25, at 68 ("The
combination of sustained judicial condemnation and employer hostility ... contributed to a
pronounced fall in [unions'] overall rate of growth, beginning soon after the turn of the century.").
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prolabor schemes of economic redistribution.36 In response, the labor
movement was forced to trim its sails.37

Why did a group of legal historians committed to rediscovering the
radicalism of American workers privilege legal over social and economic
explanation, even where-as in Forbath's case 38-their histories took
careful note of the material interests of the relevant legal actors, including
the class position of the judiciary? One obvious answer is that the
prevailing nonlegal explanations were not supported by sufficient empirical
evidence. 39 But critical legal historians tended to harbor a much broader
methodological-and even metaphysical-objection to social and economic
explanations of legal change. This objection stemmed from their critique of
the then-dominant "law-and-society" school of legal history.40 Law-and-
society historians viewed law as reflective of, and responsive to, the
"needs" or "interests" of American society.4 1 In its most politically
conservative form, this "functionalist" or "instrumentalist" historiography
described legal change as a rational process of resolving social and
economic problems that ineluctably led to greater social and economic
welfare.42 While many law-and-society historians distanced themselves
from such a Panglossian description of American legal development,
critical legal historians nonetheless viewed the law-and-society approach as

36. See Forbath, Ambiguities, supra note 22, at 805 (noting the ahistoricism of "supposedly
time-honored and inviolable [property] rights" developed by courts in the late nineteenth century);
see also FORBATH, supra note 19, at 6-8 (noting that the "courts' harshly repressive law of
industrial conflict helped make broad, inclusive unionism seem too costly"); HATTAM, supra note
34, at 30 (describing the use of the common law doctrine of criminal conspiracy "to regulate the
increased harm that often accompanied collective action").

37. See, e.g., FORBATH, supra note 19, at 96-97 ("In the shadow of so many broken big
strikes and bootless broad initiatives, many thought it wise to conserve and build upon what
'worked'-minimalist politics, craft unionism, high dues, and restrained but well-calculated strike
policies."); HATTAM, supra note 34, at 204 (arguing that labor "[v]oluntarism ... was the AFL's
strategic response to the unusual configuration of state power in the United States," namely the
existence of "an obstructionist court from 1865 through 1895").

38. See supra note 22 and accompanying text.

39. Cf Forbath, supra note 30, at 7-9 (noting the inadequacy of many traditional
socioeconomic explanations for the comparative weakness of the American labor movement, such
as the hypothesis that American workers enjoyed unprecedented opportunities to enter the middle
class).

40. For a highly sensitive critique of law-and-society historiography, see Gordon, supra note
19, at 59-87. For an earlier, more uncompromising critique, see Mark V. Tushnet, Perspectives
on the Development of American Law: A Critical Review of Friedman's "A History of American
Law," 1977 WIS. L. REv. 81 (1977).

41. See Gordon, supra note 19, at 59-74; Lowe, supra note 20, at 288; White, supra note 20,
at 832.

42. Gordon, supra note 19, at 59-65.
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tainted by teleology and political quietism-an at-best unwitting defense of
the "liberal capitalism"43 that had come to dominate modern American
society. 44

Given their political objections to the law-and-society approach, an
obvious place for critical legal theorists to turn would have been Marxism,
and a few did.45 But one of the most striking aspects of critical legal history
was its propensity to attack the "instrumentalism" of Marxist legal theory
with almost as much vigor as it attacked the "liberal instrumentalism" of
law-and-society scholars.46 While Marxist instrumentalism might have
"considerably more explanatory bite" than the liberal alternative, it was
nonetheless beset by "a great many problems," the greatest being its
assumption that the content of law was determined by-and ineluctably
served the interests of-a dominant, capitalist class. 47  Just like liberal
instrumentalism, then, Marxist instrumentalism treated law as a mere
reflection of more basic social and economic relations.48 Rejecting both

43. Id. at 59.

44. See White, supra note 20, at 833-35. For a powerful interpretation of the political
background of critical legal history, tracing its roots to disillusionment with midcentury
modernization theory, see NEIL DUXBURY, PATTERNS OF AMERICAN JURISPRUDENCE 437-77
(1995).

45. See, e.g., Mark Tushnet, A Marxist Analysis of American Law, in 1 MARXIST
PERSPECTIVES 96 (1978).

46. Robert W. Gordon, Some Critical Theories of Law and Their Critics, in THE POLITICS OF

LAW 641, 644-46 (David Kairys ed., 3d ed. 1998).
47. Id. at 646; see also id. at 653-54 (explaining that critical legal theory differs from "most

forms of Marxist thought" in several other respects as well: in its refusal to "treat capitalism as a
totalizing system"; in its recognition that "the forms of liberal-democratic-capitalism that we are
used to are only a few among the many ways of being liberal-democratic-capitalist" and that
"among the forms that might be brought into being, ours are both worse and better"; in its
affirmation that "[t]he resources for 'revolutionary reform' are ... often to be found in our own
traditions, customs, and practices"; and in its rejection of the idea that legal reform must be
"oriented toward capture of central state machinery"). Such wide-ranging criticisms of
Marxism-going well beyond the supposed instrumentalism of Marxist legal theory-were
characteristic of critical legal history in its heyday. See, e.g., TOMLINS, supra note 19, at 20
(citing V. I. LENIN, WHAT IS TO BE DONE? (1937)) ("Contrary to classic theories of revolution ...
transformative action does not need to be qualitatively distinct from the normal or routine
activities which reinforce [social] contexts.").

48. This rather simplistic characterization of Marxist legal theory was in keeping with the
highly influential, mid-1970s polemics of the English historian E. P. Thompson. See generally
E. P. THOMPSON, THE POVERTY OF THEORY & OTHER ESSAYS (1978); E.P. THOMPSON, WHIGS
AND HUNTERS (1975). Thompson unfortunately issued these attacks on Marxist legal theory
without the benefit of access to his primary antagonists' contemporaneous writings, which offered
significant correctives to earlier, more reductive accounts of the relationship between law and
political economy. See LOUIS ALTHUSSER, ON THE REPRODUCTION OF CAPITALISM 53-170
(G. M. Goshgarian trans., Verso 2014); NICOS POULANTZAS, STATE, POWER, SOCIALISM (Patrick
Camiller trans., Verso 2014). Given Thompson's contempt for both men, and his ideological
commitment to the rule of law as "an unqualified human good," THOMPSON, WHIGS AND
HUNTERS, supra at 266, it is unlikely that familiarity with their later work would have altered his
views. Critical legal historians, however, have always been uncomfortable with Thompson's
normative evaluation of Anglo-American law, if not his historical methodology. See, e.g.,
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liberal and Marxist instrumentalism, critical legal historians argued that law
was "constitutive"-not reflective-of social and economic relations.49

Furthermore, law's constitutive power was inherently "indeterminate,"
capable of being used by legal actors in a variety of different ways, toward
a variety of different social, economic, and political ends.50 In light of the
constitutive and indeterminate nature of law, critical legal historians
insisted that explanations of legal change would not generally be found in
"deeper"5 ' social or economic factors, but rather in the field of law itself,
where self-consciously legal actors contended with each other and with
legal institutions over the meaning of legal "language." 52

The Anti-Oligarchy Constitution owes a clear debt to Forbath's earlier
work and to other critical legal histories of American labor relations. The
book supplements the evidence base of these histories in two main ways:
first, by emphasizing the extent to which workers, their advocates, and their
adversaries spoke in distinctively constitutional terms; 53 second, by
incorporating a more complex account of the role that race played in
shaping these discursive battles.54 While Fishkin and Forbath do not
explicitly adopt critical legal history's methodological tenets (and while
Forbath was always more materialist than other critical legal historians), the
importance of legal discourse to explaining legal change persists and
presents something of a contradiction. On the one hand, Fishkin and
Forbath's manuscript seeks to break with the constitutional history of the
1990s, a historiography that marginalized the political-economic nature of
American constitutionalism.55 On the other hand, the manuscript remains
marked by the critical legal history of the 1980s and 1990s, a historiography
that asserted the primacy of legal discourse over social and economic forces

TOMLINS, supra note 19, at 22, 22 n.18 (embracing Thompson's "unexceptionable critique of
instrumentalism" but criticizing his utopian evaluation of "the rule of law"); Morton J. Horwitz,
The Rule of Law: An Unqualified Human Good?, 86 YALE L.J. 561, 565 (1977) (book review)
(criticizing Thompson's failure to apply his normative analysis of the rule of law to the relevant
historical data). Accordingly, legal historians in the critical tradition might yet find something of
value in Marxist alternatives to law-and-society instrumentalism and their own post-Marxist
constructivism, especially to the extent that they seek to specify the causal relationship between
economic inequality and legal change. The alternative, a tragic legal liberalism, is spelled out in
Sanford Levinson & Jack M. Balkin, Morton Horwitz Wrestles with the Rule of Law, in 2
TRANSFORMATIONS IN AMERICAN LEGAL HISTORY 483 (Daniel W. Hamilton & Alfred L.
Brophy eds., 2010).

49. FORBATH, supra note 19, at ix-xiii; TOMLINS, supra note 19, at 26; Gordon, supra note
19, at 100-09.

50. FORBATH, supra note 19, at 170-72; ToMLINS, supra note 19, at 19-20; Gordon, supra
note 19, at 114.

51. Forbath, supra note 30, at 4.

52. FORBATH, supra note 19, at 170-71.
53. Forbath laid the groundwork for this move in his bravura article, Caste, Class, and Equal

Citizenship. See Forbath, Caste, supra note 22.

54. See FISHKIN & FORBATH, supra note 10 (manuscript at 13-58).
55. See supra notes 8-9 and accompanying text.
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in explaining legal change.56 The result is a constitutional history that
insists on the centrality of political economy but analyzes it primarily as a
species of legal discourse rather than as a material structure of power.
Ironically, then, the legacy of critical legal history risks pulling Fishkin and
Forbath's project back in the direction of mainstream constitutional history.
Although these two, roughly contemporaneous historiographical traditions
had quite different political valences, they actually shared the same post-
Marxist tendency to discount the material conditions of legal change.

Beginning with the methodological assumption that both traditions
rejected-the assumption that political economy is determinative5 7 of legal
ideas, institutions, and discourses-might lead Fishkin and Forbath to a
different interpretation of their evidence. This Essay does not purport to
defend this alternative assumption-the defenses are well-known and were
available, if unpopular, at the time of critical legal history's formations'-or
to offer an exhaustive reinterpretation of The Anti-Oligarchy Constitution.
It suggests only that critical legal history's emphasis on the "relative
autonomy" of law, 59 absent a symmetrical emphasis on the "relative
autonomy" of political economy, is responsible for some of the more
puzzling features of Fishkin and Forbath's history of constitutional political
economy. These features may become less puzzling once the political-
economic conditions of legal discourse are more fully incorporated into the
story.

56. See supra notes 42-54 and accompanying text.
57. "Determinative" is often read to mean "absolutely" or "exhaustively" determinative.

There is no reason to do so. At the Symposium, David Grewal helpfully proposed the phrase
"negative determinism," connoting the idea that material forces take some legal and political
possibilities off the table, but do not determine the selection among those that remain.
Alternatively, the concept of "determination in the last instance" suggests a stronger, positive
determinism that nonetheless ascribes agency, contingency, and efficacy to legal and political
conflicts. See ALTHUSSER, supra note 48, at 53-56, 140-63, 209-31 (arguing that the
"reproduction of the relations of production" depends on relatively autonomous legal and political
apparatuses and the defeat of working class insurgencies that occur within them).

58. See, e.g., LOUIS ALTHUSSER, ESSAYS IN SELF-CRITICISM (Grahame Lock trans., 1976);
PERRY ANDERSON, ARGUMENTS WITHIN ENGLISH MARXISM (1980); POULANTZAS, supra note
48.

59. Gordon, supra note 19, at 101. Critical legal historians' adoption of the language of
relative autonomy was peculiar given the origins and function of that term in Marxist state theory.
See RALPH MILIBAND, THE STATE IN CAPITALIST SOCIETY 51 (1969); NIcoS POULANTZAS,
POLITICAL POWER AND SOCIAL CLASSES 190-91 (Timothy O'Hagan trans., 1973). For these
theorists, saying that legal or political institutions could achieve relative autonomy did not entail
any limit to materialist explanation. To the contrary, the capacity of such institutions to act
against the short-term interests of dominant class fractions was explicable in terms of the longer-
term interests of capitalist development. Id. As used by critical legal historians, however, law's
relative autonomy generally implied an epistemological or metaphysical break, such that at least
some legal phenomena exceeded materialist explanation. See supra notes 42-54 and
accompanying text.
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II. The Constitution of Opportunity Between Feudalism and Capitalism

In the same year that Forbath placed the "constitutive" power of law at
the center of the history of American labor relations,60 Karren Orren's
Belated Feudalism offered an alternative interpretation of that history.61
While Orren did not deny the power of legal actors to shape American
political economy, she placed greater emphasis on the fact that these actors
operate within "real" political-economic structures that "channel and react
to events and lend a direction to historical change." 62 In particular, Orren
argued that for most of its political-economic history, the United States
featured relations of production with a markedly feudal cast, pervaded by
the same law of master and servant that had governed wage labor since the
fourteenth century.63 That is, wage labor in the United States was long
defined by the distinctive feature of the feudal mode of production: the
direct extraction of labor power by legal and political coercion, in the form
of the criminalization of vagrancy and the judicial prescription of the
conditions of employment. 64 According to Orren, this feudal regime of
American labor governance provided "the foundation of capitalist
development": the expansion of free markets in commodities depended on
unfree labor markets in both the North and the South.65 On this account, the
unionization movement of the late nineteenth and early twentieth centuries

60. FORBATH, supra note 19, at x.
61. See generally ORREN, supra note 24.
62. Karren Orren, Institutions, Antinomies, and Influences in Labor Governance, 19 L. &

Soc. INQUIRY 187, 189 (1994).
63. ORREN, supra note 24, at 12, 71-79. For the classic debates about the relationship

between the development of waged labor and the development of capitalism, see generally THE
BRENNER DEBATE (T. H. Aston & C. H. E. Philipin eds., 1985); THE TRANSITION FROM
FEUDALISM TO CAPITALISM (Verso 1978).

64. See ORREN, supra note 24, at 68-117. Under a capitalist regime of labor governance, by
contrast, labor power is extracted by means of economic coercion-the unequal bargaining power
between capital and labor that determines employment contracts in a free labor market.

65. Id. at 70; see also Orren, supra note 62, at 190 ("I see the late 19th century as a period in
which commercial relations were governed along voluntary principles and labor along prescriptive
ones. But more than that: the voluntarism of commercial relations in the 19th century presumed
hierarchy in labor relations for its effective functioning .... "). In hypothesizing the asynchronous
development of capitalism in labor and commercial relations, Orren happily pillaged traditional
Marxist theory, and presaged contemporary American scholarship on the history of slavery and
capitalism. See, e.g., WALTER JOHNSON, RIVER OF DARK DREAMS 2-3 (2013) (emphasizing the
interrelationship between the development of global commodities markets and the persistence of
slave labor in the South). At the same time, Marxist theorists and historians have gradually
renounced the traditional view of a sharp break between feudalism and capitalism, noting the
persistence of feudal political and labor relations well into the twentieth century. For an overview,
see generally A History of Separation: The Rise and Fall of the Workers' Movement, 1883-1982,
ENDNOTES, Oct. 2015.
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represented not a thwarted attempt to achieve social democracy but the
long-delayed transition of American labor relations from feudalism to
capitalism. 66

In its purest form, the thesis of Belated Feudalism remains
controversial, 67 although Forbath and others have cited it approvingly for
the softer thesis that "the law of the employment relationship in nineteenth-
and early twentieth-century America remained one of hierarchy and
subordination, of status as much as of free contract."68 In any event, this
Part invokes Belated Feudalism not as a more accurate narrative of
American labor relations than that provided by the critical legal historians,
but rather as one example of a political economic metanarrative within
which Fishkin and Forbath's account of constitutional political economy
could be fruitfully situated. Indeed, one continually catches glimpses of
this metanarrative-the surprisingly long political-economic struggle for
capitalism and against feudalism-while reading The Anti-Oligarchy
Constitution.

To begin with, the founding tenets of the constitution of opportunity
tradition were explicitly antifeudal in character: the abolition of
"hierarchies, titles, and aristocratic forms of privilege," including
"primogeniture and entail"; and the formation of a "republic" of
enfranchised property holders, a mix of merchant and agrarian elites and
white male settlers who were able "to exit the wage labor market" due to
"relatively high wages" and the availability of "[c]heap fertile land."69 This
nascent capitalist order, however, depended on the persistence of an
essentially feudal class of "property-less, super-exploited labor generally
not freemen but enslaved for life." 70 This order also featured an unresolved
disagreement: whether the legal abolition of feudal property relations was
sufficient to secure a property-owning republic71 (abolition of feudal labor
relations, according to Orren, was not yet on the table);72 or whether,
instead, continued political management of property relations would be
necessary. 73 Over the next century, those who held the latter view would
promulgate a welter of competing programs with shifting political

66. See ORREN, supra note 24, at 209-30.
67. For an early critique, see Catherine Fisk, Still "Learning Something of Legislation ": The

Judiciary in the History of Labor Laws, 19 L. & Soc. INQUIRY 151 (1994). For a more
thoroughgoing attack on the idea of continuity between feudal labor relations and American labor
law, see CHRISTOPHER TOMLNS, FREEDOM BOUND (2010).

68. Forbath, Caste, supra note 22, at 21 & nn.86 & 89 (citing ORREN, supra note 24F); see
also STANLEY, supra note 24, at 83-84 & n.41 (citing ORREN, supra note 24).

69. FISHKIN & FORBATH, supra note 10 (manuscript at 13-14).
70. Id. (manuscript at 14).
71. Id. (manuscript at 15) ("An end to primogeniture and entail, Webster argued, would

produce, over time, that 'equality of property' that is 'the very soul of a republic."').
72. ORREN, supra note 24, at 68-71.
73. FISHKIN & FORBATH, supra note 10 (manuscript at 15).
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economic valences: from plans for general education so that the children of
poorer families might one day hold civil office (quite radical at the
Founding, though derided by Fishkin and Forbath in its late twentieth-
century variant as not a political-economic program for achieving a
democracy of opportunity); 74 to more activist schemes of property
redistribution (very radical if rarely implemented); 75 to more mandarin
schemes of monetary policy and infrastructure investment (not radical when
pursued by Federalists at the national level, somewhat radical when pursued
by the Democratic-Republican Party at the state level, less radical when
pursued by the "new Republicanism" once again at the national level, more
radical when pursued by populists and progressives in the early twentieth
century).76

Fishkin and Forbath place great emphasis on the political defeat of the
Federalists, after which "no mainstream party ever again openly proclaimed
itself the party of elite rule." 77 From then on, they explain, parties "might
defend the wealthy, but not the wealthy's right to rule . .. always
proclaim[ing] fealty to 'equal rights' and broad distribution of prosperity
for the producing classes."78 But this "dialectic . . . of constitutional
political-economic discourse" 79 is as striking for its political-economic
ambiguity as for its radicalism. As Fishkin and Forbath note, this dialectic
was used by the new Republicans to defend the second national bank, and
they spoke it all the way into the Panic of 1819, "the nation's first
'traumatic awakening to the capitalist reality of boom and bust."' 80 As
articulated by a party dominated by "rising enterprisers and Southern
planters" and swelled by smallholders, opposition to "the wealthy's right to
rule" and support for "equal rights" and "prosperity" for independent
producers sound less like a radical agenda than the minimal legal conditions
for a capitalist polity where political membership was tied to modest
property qualifications.81

Of course, this negative assessment is terribly teleological, and what
matters most for Fishkin and Forbath is the elasticity of the dialectic of

74. Id. (manuscript at 15-18, 71).

75. Id. (manuscript at 15).
76. Id. (manuscript at 18-23, 75-76).

77. Id. (manuscript at 24).
78. Id.
79. Id.
80. Id. (manuscript at 23) (quoting CHARLES SELLERS, THE MARKET REVOLUTION 137

(1991)).

81. Id. (manuscript at 23-24); cf Michael Zakim & Gary J. Kornblith, Introduction: An
American Revolutionary Tradition, in CAPITALISM TAKES COMMAND 1, 10 (Michael Zakim &
Gary J. Kornblith eds., 2012) (arguing that the "contradictions-dare we say, dialectics-of a
society organizing itself around the liquidity, fungibility, and incessant maximizations of the
commodity were largely lost on an American gentry anticipating a bright future of material
abundance").
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"opportunity"-its ability to accommodate "thicker distributional claims"
when formal talk of equal rights "grew strained and thin." 82 And, according
to Fishkin and Forbath, that is just what the dialectic did during the
Jacksonian period:

Jackson's war on the Bank was the centerpiece of a broader
questioning of how American capitalism was taking shape. With the
Panic of 1819 and the economic pain that followed, a breach had
opened between the party elites and ordinary farmer- and worker-
voters over the paths of national and regional development the elites
were blazing.... A farmer-worker populace, voting directly, in
mass numbers, in a presidential election for the first time ...
muster[ed] democracy against "the paper system" and its "new
aristocracy" of enterprise... . Not until FDR would a presidential
candidate again speak so plainly about the realities of class divisions
and the incompatibility of political democracy and economic
oligarchy. Voters who readily accepted that they were the "poor
Many" fighting off the "wealthy Few" exercised their suffrage for
what the new Democratic Party press heralded as a "Constitutional
Millennium." 83

Jacksonian Democracy undoubtedly marked a major transformation in
our constitutional system, but the political-economic benefits of this
"Constitutional Millennium" prove difficult to pin down.84 First, as Fishkin
and Forbath readily acknowledge, "Jacksonians wedded white farmers' and
workers' democratic aspirations to the racist causes of southern slavery and
Indian Removal."8 5 Accordingly, "[s]laves' and women's productive work
was ... excluded from the Jacksonians' generous conception of equality for
the nation's producers,"8 6 as the promise of white male property
ownership-still recognized as the basis of real political-economic
freedom-became irredeemably tied to violent territorial expansion. 87

Second, the growth of the franchise that undergirded Jacksonian
populism was itself a mixed political-economic bag, sundering the concepts
of political and economic freedom in troubling ways. At the Founding,
Gouverneur Morris and James Madison had fought for higher property
qualifications for national elections precisely to forestall a return to
"aristocracy."88 Madison explained that the British Parliament had become

82. FISHKIN & FORBATH, supra note 10 (manuscript at 24).
83. Id. (manuscript at 24-25).
84. The canonical negative assessment is SELLERS, supra note 80. For criticism of Sellers's

method, if not the balance of his conclusions, see Zakim & Kornblith, supra note 81, at 6-7.
85. FISHKIN & FORBATH, supra note 10 (manuscript at 27).
86. Id.
87. See AZIz RANA, THE Two FACES OF AMERICAN FREEDOM 99-175 (2010).

88. ALEXANDER KEYSSAR, THE RIGHT TO VOTE 18-19 (rev. ed. 2009).
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corrupted because property qualifications were too low.89 Expanding on the
point, Morris warned:

Give the votes to people who have no property, and they will sell
them to the rich. . . . The time is not distant when this country will
abound with mechanics and manufacturers, who will receive their

bread from their employers. Will such men be the secure and
faithful guardians of liberty? Will they be the impregnable barrier
against aristocracy?90

As this quote indicates, the heart of the argument for property-based
suffrage was the reality that wage laborers were not free but bound,
economically and legally, to their masters: "Those who were subject to
another's government-that is, all those either legally or economically
dependent on others-should, as people who were ruled in their private
lives, be excluded from governance." 91 The propertyless represented what
Orren called the feudal remnant of American society, and as such were the
closest link to the feudal past that the Founders hoped to escape. 92 In a
compromise, the question of economic qualifications for national suffrage
was left to the state governments; at the time of the Founding, somewhere
between thirty and forty percent of white men could not vote. 93

The gradual elimination of property-based political citizenship was
tied to a commercial and demographic explosion that swelled the cities and
pushed the nation westward. The population more than doubled between
1790 and 1820, from less than four million to just under ten, and doubled
again by 1850.94 By then, nearly all economic barriers to white male
suffrage, whether in the form of property holding or tax payments, had
fallen.95 Yet the new property-poor and propertyless voters-the "Poor
Many" who swept Jackson and his party into power 6-found themselves in
a "contradictory state of affairs," their "political rights of self-government
joined to economic vulnerability and dependence." 97 The decoupling of
property ownership from republican self-government led to the political
emancipation of the poor, but it also made the "power of property to
govern ... more difficult to see and attack." 98 As Robert Steinfeld puts it:

As the nineteenth century wore on, wage workers complained more

and more bitterly that the power of property was making them slaves

89. Id. at 18.

90. Id.
91. STEINFELD, supra note 24, at 185.

92. ORREN, supra note 24, at 228-30.
93. KEYSSAR, supra note 88, at 19-21.
94. Id. at 22.
95. Id. at 24-25.
96. FISHKIN & FORBATH, supra note 10 (manuscript at 24-25).

97. STEINFELD, supra note 24, at 186.
98. Id. at 186-87.
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to their employers. . . . But their argument was . .. difficult and []
contradictory. Having prevailed in their contention that they were
among the self-governing .. .and having gained the franchise on this
basis, wage workers found it more difficult to argue that their
propertylessness subjected them to the rule of others. 99

The Jacksonian discourse of constitutional political economy that
Fishkin and Forbath celebrate undoubtedly gave voice to the political-
economic frustrations of this new mass polity. 100 But it is less clear that
constitutional attacks on the "moneyed aristocracy" of Northern industry
and banking offered this polity much economic relief.10 1 Summarizing the
Jacksonian diagnosis of the country's ills, Fishkin and Forbath write that
"[t]he central problem was that economic inequality inevitably has
corrosive effects on political equality." 102 But the erosion of political rights
that the propertyless had only recently won-a victory partly attributable to
the economic forces that also oppressed them-was simply not the central
problem they faced. Nor was it "the accumulation of overgrown individual
fortunes." 0 3 Their most pressing problems were rather local employers,
landlords, and lenders, and the laws that governed relations between
them.104 Having just cast off one vestige of actual feudalism, politically
emancipated white men still faced feudal labor relations in some regions
and industries, and equally or more exploitative capitalist labor relations in
others. 05  The antifeudal accents of Jacksonian constitutional political
economy certainly had rhetorical appeal, but it remains unclear to what
extent they offered economic respite to the new electoral class.1 06

99. Id. at 187.
100. FISHKIN & FORBATH, supra note 10 (manuscript at 24-25).
101. Id. (manuscript at 25-26).
102. Id. (manuscript at 26).
103. Id. (quoting 8 REG. DEB. 3359 (1832) (statement of Rep. Bell)).
104. For employer-employee relations, see the discussions of sources supra note 24. For

landlords and lenders, see Elizabeth Blackmar, Inheriting Property and Debt: From Family
Security to Corporate Accumulation, in CAPITALISM TAKES COMMAND, supra note 81, at 93-95;
Jonathan Levy, The Mortgage Worked the Hardest: The Fate of Landed Independence in
Nineteenth-Century America, in CAPITALISM TAKES COMMAND, supra note 81, at 39.

105. For the persistence of feudal labor relations, see generally ORREN, supra note 24;
STEINFELD, supra note 24. For the antebellum shift in the labor force toward "highly productive
industrial and commercial elements of the economy," see Robert E. Gallman & John Joseph
Wallis, Introduction, in AMERICAN ECONOMIC GROWTH AND STANDARDS OF LIvING BEFORE
THE CIVIL WAR 1, 3 (Robert E. Gallman & John Joseph Wallis eds., 1992) [hereinafter AMERICAN
ECONOMIC GROWTH].

106. One obstacle to bringing political economy back into early republican constitutional
history is the relative paucity of data that confronts economic historians of the period, especially
with respect to the propertyless and property poor. For overviews of the problem, see Robert A.
Margo, Wages and Prices During the Antebellum Period: A Survey and New Evidence, in
AMERICAN ECONOMIC GROWTH, supra note 105, at 173; Lee Soltow, Inequalities in the Standard
of Living in the United States, 1798-1875, in AMERICAN ECONOMIC GROWTH, supra note 105, at
121.
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Fishkin and Forbath seem to recognize this uncertain fit between
rhetoric and reality when they turn to the third ambiguity of Jacksonian
constitutional political economy: that it could be so quickly co-opted by
democracy's opponents, the Whigs. While "Whigs spurned [the] 'leveling'
outlook" of Jacksonians, "[t]hey shared with their foes the . .. republican
maxim [that] the citizen's political equality and independence must rest on
a measure of economic independence, and that demanded property-
holding." 07

[The Whigs'] vision was a burgeoning commercial republic, not a
backward-looking agrarian one, but it was no less a republic with a
broad, wide-open, propertied middle class. Thus, they loudly
affirmed that a true "American" system of political economy must
provide as ample as possible a supply of decent livelihoods for the
laboring classes, along with wide opportunities for laborers to
become proprietors, and broad avenues to wealth and distinction for
the gifted and ambitious "poor beginners." Not surprisingly, Whigs
contended that their own economic policies were best suited to these
core commitments. And more than that: They argued that
Jacksonian nostrums like free trade, hard money and "limited
government" only hurt the very classes the Jacksonians claimed to
champion. 08

In many respects, the Whigs were right, or at least closer to being right
than the Jacksonians. The latter's anti-aristocratic attacks on the largest
industrialists and bankers likely brought more economic chaos than relief to
the growing urban proletariat and rural poor. 109 Perhaps most notably,
Jacksonian constitutional political economy actually accelerated the pace of
incorporation and the consequent intensification of corporate competition
and capitalist labor relations. 10

Over the long run, of course, the Whig and then Republican
constitutions of opportunity would falter too. President Lincoln's vision of
universal smallholding and small-scale manufacture-premised on the
elimination of indigenous resistance to Western labor migration and
unrealistic expectations about the egalitarian potential of capitalist
development-did put an end to the massive feudal remnant that was black
slavery."' But after a brief flirtation with more radical solutions,11 2

107. FISHKIN & FORBATH, supra note 10 (manuscript at 30).
108. Id.
109. See Jane Knodell, Rethinking the Jacksonian Economy: The Impact of the 1832 Bank

Veto on Commercial Banking, 66 J. ECON. HIST. 541, 547-48 (2006) (noting that the bank veto
had "destabilizing monetary effects"); Peter L. Rousseau, Jacksonian Monetary Policy, Specie
Flows, and the Panic of 1837, 62 J. ECON. HIST. 457, 458 (2002) (arguing that Jacksonian
monetary policy played a role in the Panic of 1837).

110. See Robert E. Wright, Capitalism and the Rise of the Corporation Nation, in
CAPITALISM TAKES COMMAND, supra note 81, at 145, 160-67.

111. See FISHKIN & FORBATH, supra note 10 (manuscript at 35-44).
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Republicans bridled at the massive redistribution that would have been
necessary to approximate a multiracial property-owning republic.
Consigning recently freed slaves to neofeudal peonage, Republicans also
refused to stamp out the vestiges of feudal labor relations in the North,
decrying labor voluntarism as the gateway to socialism and transforming
victorious Union soldiers into strikebreakers."1 3 The industrial oligarchy of
the late nineteenth century won the electoral support of Northern workers
and farmers not by recognizing their claims for constitutional authority in
matters of economic governance, but rather by doling out military pensions
and tariff protections to soften the blow of their increasingly subaltern
status. 4 Such strategies of population management were at least as old as
the absolutist states of early modern Europe. 1 5

In sum, the constitution of opportunity seems to have been a vivid
discourse for grappling with the intricate relationship between a belated
feudalism and a booming capitalism in nineteenth-century America. But
the speakers of this discourse rarely, if ever, understood the full complexity
of their political-economic situation, and consistently failed to master it. Of
course, this conclusion has all the unearned benefit of hindsight. But if we
know now that the constitution of opportunity so often proved misleading
or ineffectual in the nineteenth century, why should we expect it to fare
better today? The most hopeful answer is that such a discourse works best
once capitalism is (almost) the only game in town and everyone knows it.
This leads to the question of how the constitution of opportunity weathered
the twentieth century.

112. See id. (manuscript at 46-54).
113. See id. (manuscript at 44-46, 51-52); see also ERIC FONER, RECONSTRUCTION 460-605

(updated ed. 2014) (exploring the relationship between Reconstruction politics and Northern labor
politics); ALEX GOUREVITCH, FROM SLAVERY TO THE COOPERATIVE COMMONWEALTH 174
(2015) (noting post-Civil War conflicts over labor republicanism); DAVID MONTGOMERY,
CITIZEN WORKER 115-62 (1993) (analyzing the political response to the post-Civil War labor
movement).

114. See RICHARD FRANKLIN BENSEL, THE POLITICAL ECONOMY OF AMERICAN
INDUSTRIALIZATION, 1877-1900, at 4-15 (2000).

115. See, e.g., ROBIN BLACKBURN, BANKING ON DEATH, OR INVESTING IN LIFE 36-39
(2004) (discussing pension systems in the early modern period); RONALD FINDLAY & KEVIN H.
O'ROURKE, POWER AND PLENTY 227-310 (2007) (discussing import tariffs in the early modern
period).
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III. The Constitution of Opportunity Between Capitalism and Communism

The current version of Fishkin and Forbath's manuscript concludes
with a powerful recommendation: "Rebuilding the democracy of
opportunity ... requires reimagining and democratizing the forms of
ownership and control that prevail over the means of work and social
production, much as both radicals and elite liberal reformers set out to do
during the last Gilded Age.""1 6  Democratization of the means of
production-what came to be called "economic democracy" during the
New Deal' 17-was and remains a radical program, but it is also rife with
political-economic ambiguity. As Fishkin and Forbath emphasize, such a
program does not necessarily entail collective ownership of the means of
production-socialism or communism. Indeed, Fishkin and Forbath
suggest that, by the turn of the twentieth century, proponents of the
constitution of opportunity had come to accept that the United States "was
destined to have a vast, permanent class of propertyless wage earners."" 8

In this respect, even the most radical constitutional political economists had
made their peace with capitalism, in one form or another.

Here, the consequences for political-economic analysis of focusing on
the discourse of constitutional political economy are striking. In the current
version of their manuscript, Fishkin and Forbath have yet to discuss the
specifically anti-constitutionalist and anti-capitalist movements for
political-economic transformation that roiled twentieth-century America,
including the Socialist Party of America and, later, the Communist Party." 9

Such movements contributed to the relative popularity of left-wing (yet still
constitutional and capitalist) political economy-the least threatening of
several radical alternatives-while also repeatedly exposing it to charges of
guilt by association.12 0 This dialectic between socialist and capitalist reform
is crucial to explaining the rise and fall of the twentieth century's
constitution of opportunity, and will hopefully be incorporated in Fishkin
and Forbath's final text.

At the dawn of the new century, proponents of the constitution of
opportunity abandoned the "old idea ... that ownership of productive
property ... was the material basis of middle-class-ness and of full

116. FISHKIN & FORBATH, supra note 10 (manuscript at 90).
117. See ARTHUR M. SCHLESINGER, JR., THE COMING OF THE NEW DEAL 72 (Houghton

Mifflin Co., 2003) (1958).
118. FISHKIN & FORBATH, supra note 10 (manuscript at 55).

119. See ALAN DAWLEY, STRUGGLES FOR JUSTICE 218-253, 371-408 (1991); EUGENE M.

TOBIN, ORGANIZE OR PERISH 148-150, 203-237 (1986); see also AZIZ RANA, THE RISE OF THE

CONSTITUTION 81-102 (forthcoming 2018) (on file with author) (discussing the Socialist Party of
America's radicalized discourse, in which the Constitution was depicted as a "trick[]," an
instrument of class rule).

120. See generally LANDON R.Y. STORRS, THE SECOND RED SCARE AND THE UNMAKING OF

THE NEW DEAL LEFT (2013).
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membership in the political community."12 1 In its place, they embraced the
"new insight" that the "economic base" of full, free, and dignified
citizenship could be secured for wage labor by means of an intricate web of
legal regulation: "minimum wages and maximum hours laws," "safety
standards," "social insurance," and, perhaps most importantly, collective
bargaining.122 This "new constitutional narrative of economic and social
development," which held that the Constitution mandated the creation of a
unionized republic of wage laborers, experienced some initial success
during the Progressive Era but truly came into its own during the New Deal,
a regime that remains the cornerstone of liberal legal thought. 123 And yet
the emphatically constitutional program to democratize American
capitalism-the intellectual infrastructure of the New Deal-has been
lost.' 24 Why?

One answer frequently given by American historians when asked to
explain the decline of the New Deal order is its refusal-or inability-to
extend the promise of economic egalitarianism to African-Americans and
women.12 Building on this historiographical tradition, Fishkin and Forbath
astutely analyze the extent to which the constitution of opportunity
excluded racial and sexual egalitarianism, both during the Progressive and
New Deal Eras.1 26 Fishkin and Forbath also allude to other externalist
explanations: the "postwar boom years" and "the rise of professional
economists" to positions of influence in government "muted" the sorts of
political disagreement that were once fought out on constitutional terrain.1 27

But "the most essential thread" in their explanation of the "Great
Forgetting" is strikingly legal and internalist.1 28 Because the New Dealers
secured their political-economic vision by convincing the Supreme Court in
1937 that this vision was not of constitutional concern, permitted but not
required by the Commerce Clause and the Fifth and Fourteenth
Amendments, "the paradigmatic constitutional battleground" shifted from
"economic policy" to "civil liberties-and later, civil rights."' 2 9  In an
"ironic result," the "fight over New Deal economics" (a fight that was, in
truth, fueled by deep constitutional commitments) was "settled" by taking
political economy off the constitutional table.1 30

121. FISHKIN & FORBATH, supra note 10 (manuscript at 56) (emphasis omitted).
122. Id. (manuscript at 56-57) (emphasis omitted).
123. Id. (manuscript at 57-59).
124. Id. (manuscript at 65).
125. See generally KATZNELSON, supra note 25; ALICE KESSLER-HARRIS, IN PURSUIT OF

EQUITY (2001); ROBERT O. SELF, ALL IN THE FAMILY (2012).

126. See FISHKIN & FORBATH, supra note 10 (manuscript at 58, 60-61).
127. Id. (manuscript at 65).
128. Id. (manuscript at 65--66).
129. Id.
130. Id.
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The problem with this explanation is that political economy was not, in
fact, taken off the constitutional table during the late 1930s and 1940s. Or
rather, it only makes sense to say that it was if one adopts the sort of rigidly
formalistic and judge-centered understanding of constitutionalism that
Fishkin and Forbath otherwise reject. 13 1 To the contrary, the "switch in
time" of 1937 was swiftly followed by a series of severe constitutional
challenges to the New Deal political-economic order. 132 These challenges
were themselves fueled by domestic and international political-economic
crises, as the United States lapsed back into a bruising recession in mid-
1937, and Nazi aggression-culminating in the Molotov-Ribbentrop Pact
with communist Russia and the invasion of Poland in 1939-threatened to
shutter all of Eurasia to free trade. 33 Aided by economic failure at home
and the ascendance of fascism and communism abroad, conservatives in

Congress, the bar, and the press launched an all-out assault on the New
Deal administrative state, decrying it as the anticonstitutional beachhead of
domestic totalitarianism. 3 4

This offensive was well-served by the coincidence of the 1937
recession with the Congress of Industrial Organizations' unpopular strike
wave. 35 The CIO's campaign was seen by some as a cause of the downturn
and by many others as symptomatic of the New Deal's irresponsible
encouragement of the most radical-even communist-elements of the
labor movement. 136  As Professor Barry Karl writes: "Amid declining
industrial production and soaring unemployment, the call for more radical
action was replaced by concern for what the supposed radical action of the
New Deal had already done. ... "137 That summer, Roosevelt's court-
packing plan was defeated, not because it was no longer "necessary," but
because moderate and conservative legal and media elites successfully

131. See id. (manuscript at 63) (distinguishing between court-centered and more popular
forms of constitutionalism that had been prominent features of American legal and political debate
prior to the mid-twentieth century).

132. See Jeremy K. Kessler, A War for Liberty: On the Law of Conscientious Objection, in 3
THE CAMBRIDGE HISTORY OF THE SECOND WORLD WAR 447, 459-60 (Michael Geyer & Adam

Tooze eds., 2015).
133. KATZNELSON, supra note 25, at 246-47; ADAM TOOZE, THE WAGES OF DESTRUCTION

318-21 (2006).
134. See LARRY CEPLAIR, ANTI-COMMUNISM IN TWENTIETH-CENTURY AMERICA 53-64

(2011); JAMES T. PATTERSON, CONGRESSIONAL CONSERVATISM AND THE NEW DEAL 211-324

(1967); RICHARD POLENBERG, REORGANIZING ROOSEVELT'S GOVERNMENT 55-78 (1966);
Jeremy K. Kessler, The Struggle for Administrative Legitimacy, 129 HARV. L. REV. 718, 749-50
(2016) (reviewing ERNST, supra note 8).

135. See BARRY D. KARL, THE UNEASY STATE 136-39 (1983).
136. See id. at 136-39, 154 (drawing the connection between public unease with the

perceived radicalism of organized labor and a growing distrust of the New Deal in light of the
1937 recession).

137. Id. at 154.



2016] "Constitutional Political Economy" 1549

painted it as an unconstitutional putsch against the rule of law. 138 "An
alliance of southern Democrats and Republicans" rejected much of the rest
of the President's second-term agenda the following fall, delivering
Roosevelt "perhaps[] the most significant defeat of his presidency." 139

Legislative resistance to the New Deal only stiffened when President
Roosevelt responded to his 1937 losses with a failed purge of Jim Crow
Democrats in the 1938 primaries-a last-ditch effort to extend the
constitution of opportunity to the South. 140

Meanwhile, the American Bar Association (ABA) prepared a series of
broadsides against the "administrative absolutism" of the New Deal,
comparing its regulatory agenda to the illiberal regimes of Nazi Germany
and Stalinist Russia, and its constitutional defenders to Soviet legal
theorists.14 1 The focus of these attacks on New Deal administration was the
National Labor Relations Board (NLRB), the institutional foundation of the
constitution of opportunity's unionized republic of wage laborers. In the
1938 midterms, moderate Republican lawyers assailed the NLRB as
corrupted by "class feeling," and argued that only less biased personnel and
more restrictive procedures could legitimate an agency tasked with
answering "fundamental questions of human right and even of human
liberty."1 4 2

In 1940, Roosevelt himself purged the agency of its left-wing
members, battered by charges of communist infiltration. 143 That same year,
the ABA's proposal to subject New Deal agencies-the NLRB foremost
among them-to onerous new procedures and expansive judicial review
passed both houses of Congress. 144 Facing an imminent war with Nazi
Germany, Roosevelt vetoed the bill on national security grounds. 45 But the
needs of military mobilization led the President himself to embrace an
increasingly antitotalitarian constitutional discourse that contrasted an
Anglo-American tradition of limited government and individual rights with

138. See Kessler, supra note 132, at 458-61 (discussing this framing). Reflecting the mood
of the time, a constituent of Senator William Borah-himself a strong defender of judicial
independence-described Roosevelt's plan as a "headlong rush into the CHASM where STALIN,
MUSSOLINI, and HITLER have led their countries." PATTERSON, supra note 134, at 87. The
New York Herald Tribune agreed: "This is the beginning of pure personal government. Do you
want it? .. . Look around the world-there are plenty of examples-and make up your mind." Id.
(quoting Dorothy Thompson, N.Y. HERALD TRIB., Feb. 11, 1937, at 23).

139. KARL, supra note 135, at 168.
140. Id. at 160-61; KATZNELSON, supra note 25, at 175.
141. Special Committee on Admin. L., Am. B. Ass'n, Report of the Special Committee on

Administrative Law, 63 ANN. REP. A.B.A. 331, 343, 361 (1938).
142. ERNST, supra note 8, at 98-101.
143. STORRS, supra note 120, at 61-62.
144. See Kessler, supra note 134, at 754-56.
145. Kathryn E. Kovacs, A History of the Military Authority Exception in the Administrative

Procedure Act, 62 ADMIN. L. REv. 673, 690 (2010).
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the statist legal regimes of the United States' enemies, including, at the
time, Soviet Russia.1 46 In the wake of WWII, with Nazi Germany defeated
but Russian troops on the doorstep of Western Europe, President Truman
signed into law a watered-down version of the ABA's prewar legislative
program-the Administrative Procedure Act (APA). 147 Hailed at the time
in manifestly constitutional terms as a "bill of rights for the administrative
state,"1 48 the APA is recognized today as "super-statute" of constitutional
significance. 149

Debates about the exact political-economic valence of the APA are
still ongoing. 150 But there was and remains little doubt about the
significance of the next three quasi-constitutional attacks on the constitution
of opportunity. In the 1946 midterms, the Republican Party took control of
Congress for the first time in eighteen years. 51 Running on a platform of
rabid anticommunism, the Republicans accused the Truman administration
of Soviet sympathy and anticapitalist subversion.'2 In March 1947,
Truman covered his right flank by instituting a federal loyalty apparatus,
which continued the purge of left-wing administrators begun seven years
earlier at the NLRB. 153 That same month, with Republican support, the
President funneled $400 million to anticommunist forces in Greece and
Turkey, and announced the "Truman Doctrine," declaring that "it must be
the policy of the United States to support free peoples who are resisting
attempted subjugation by armed minorities or by outside pressures." 5 4

Then in May, just as the Cold War was heating up, the Office of Price
Administration, a powerful wartime mechanism of property control, was
liquidated. 5 5  Finally, in June, Republicans joined with Southern

146. See generally Reuel E. Schiller, Reining in the Administrative State: World War II and
the Decline of Expert Administration, in TOTAL WAR AND THE LAW 185 (Daniel R. Ernst &
Victor Jew eds., 2002); John W. Wertheimer, A "Switch in Time" Beyond the Nine: Historical
Memory and the Constitutional Revolution of the 1930s, in 53 STUDIES IN LAW, POLITICS, AND
SOCIETY 3 (Austin Sarat ed., 2010).

147. See George B. Shepherd, Fierce Compromise: The Administrative Procedure Act
Emerges from New Deal Politics, 90 NW. U. L. REV. 1557, 1669-75 (1996). For continuities
between the APA and the earlier anti-New Deal administrative law reform bill, see id. at 1590-93;
and James E. Brazier, An Anti-New Dealer Legacy: The Administrative Procedure Act, 8 J. POL'Y
HIST. 206, 210-12 (1996).
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Democrats to override Truman's veto of the Taft-Hartley Act, a direct
assault on the NLRB and the industrial unions that had formed the base of
the New Deal coalition. 156

A series of amendments to the New Deal's crown jewel, the 1935
National Labor Relations Act, Taft-Hartley spelled the beginning of the end
of the unionized republic of wage labor.157 The law vindicated many of the
demands of the still-fledgling, but constitutionally portentous, "right to
work" movement, privileging individual "choice" over collective action in
the workplace and subjecting labor administration to greater judicial
control. 158 It also required every union leader to file an affidavit swearing:

that he is not a member of the Communist Party or affiliated with
such party, and that he does not believe in, and is not a member of or
supports any organization that believes in or teaches, the overthrow
of the United States Government by force or by any illegal or
unconstitutional methods.1 59

The enemies of the New Deal's constitution of opportunity had
discovered a powerful new constitutional political economy in
anticommunism, which portrayed a great deal of federal microeconomic
regulation as anathema to constitutional democracy while entrenching new
forms of labor discipline as constitutional bulwarks against communist
lawlessness.1 60 This anticommunist constitutionalism had already stopped
the New Deal in its tracks in the late 1930s.161 While President Truman
tried to resist the harshest effects of anticommunism on New Deal labor
relations, his 1947 declaration of war against communism assured its
supremacy.1 62

Fishkin and Forbath pick up this thread in their last chapter, noting that
the defeat of unionization lies at the heart of our contemporary "Gilded
Age,"1 63 and tracing this defeat back to Taft-Hartley and subsequent "right
to work" legal victories of the 1950s and early 1960s.1 64 But they treat this

156. See GRISINGER, supra note 148, at 86-90; NELSON LICHTENSTEIN, LABOR'S WAR AT

HOME 238-41 (2d ed. 2003).
157. Labor Management Relations (Taft-Hartley) Act, 1947, Pub. L. No. 80-101, 61 Stat. 136

(codified as amended at 29 U.S.C. 141-97 (2012)).
158. See LEE, supra note 13, at 77 (quoting Cecil DeMille, who felt that despite his loss in the

courts "his position had been vindicated by Congress in the Taft-Hartley Act"); FISHKN &
FORBATH, supra note 10 (manuscript at 82 n.230) (noting that Taft-Hartley loosened unions'
control over the in.dividual worker's "right to work").

159. Labor Management Relations (Taft-Hartley) Act, 1947 9(h), 61 Stat. at 146 (emphasis
added).

160. For the connection between New Deal critics and early Cold War political economy, see
CEPLAIR, supra note 134, at 75-78.

161. See supra notes 133-47 and accompanying text.
162. See supra notes 148-57 and accompanying text.
163. FISHKIN & FORBATH, supra note 10 (manuscript at 69).
164. Id. (manuscript at 82-83, 82 n.230).
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resurgence of "libertarian" constitutional political economy almost like a
natural fluid, filling the empty vessel that the "Great Forgetting" of
egalitarian constitutional political economy left behind. 165 By putting Taft-
Hartley and its progeny back in the political-economic context of late New
Deal and early Cold War anticommunism, a different picture emerges: one
in which the constitution of opportunity was not forgotten but purged.166

Fishkin and Forbath's trope of "forgetting" depends on their
description of the "postwar period" as an era in which "the parties . . . were
simply not all that far apart. Their divisions over economic matters did not
disappear, but with the anti-New Deal faction defeated, those divisions were
smaller." 167 But the anti-New Deal faction was not in fact defeated. The
constitutional political economy of anticommunism that this faction had
settled on in the late 1930s became the bipartisan lingua franca of the
postwar world. Anticommunism precluded-at times through criminal
sanctions 16-widespread support for Fishkin and Forbath's constitution of
opportunity and its call to "democratiz[e] the forms of ownership and
control that prevail over the means of work and social production." 169 The
comparatively small political-economic differences between Democrats and
Republicans in the 1950s and 1960s were an index of the extent to which
each party had recast itself as what Fishkin and Forbath elsewhere call a
"party of the Constitution" or a "party of Principle" 17 0-committed not to
the maintenance of the New Deal order but to the re-articulation of a subset
of the New Deal's political-economic ambitions within the parameters of
anticommunism.

To be sure, the constitutional political economy of anticommunism
was not simply antistatist or economically libertarian in the traditional
sense. The relatively egalitarian exercise of the federal government's
taxing and spending authority and its expansion of civil rights were, in part,
constitutional responses to the challenge of a competing, communist
egalitarianism.m17  But anticommunism also steadily corroded the legal and

165. Id. (manuscript at 64-67); cf id. (manuscript at 73-76) (discussing the "libertarian
revival").

166. See, e.g., WILLIAM H. CHAFE, THE UNFINISHED JOURNEY 107 (1986) ("As the decade of
the 1940s drew to a close, the politics of anticommunism had exerted a chilling effect on virtually
all progressive causes.").

167. FISHKIN & FORBATH, supra note 10 (manuscript at 65).
168. See generally ROBERT M. LICHTMAN, THE SUPREME COURT AND MCCARTHY-ERA

REPRESSION (2012); ELLEN SCHRECKER, MANY ARE THE CRIMES (1998); STORRS, supra note

120.
169. FISHKIN & FORBATH, supra note 10 (manuscript at 90).

170. Id. (manuscript at 21-22, 39, 50).
171. See CRAIG & LOGEVALL, supra note 29, at 113-14, 136-38; MARY L. DUDZIAK, COLD

WAR CIvIL RIGHTS 12 (2000); AARON L. FRIEDBERG, IN THE SHADOW OF THE GARRISON STATE

81-97 (2000); James T. Fisher, "A World Made Safe for Diversity": The Vietnam Lobby and the
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political infrastructure that would prove necessary to preserve economic
egalitarianism in the face of growing monetary and fiscal imbalances.
These imbalances reached a tipping point as early as 1968,172 exacerbated
by several features of anticommunist political economy: Cold War military
spending;1 73 fragmentary unionization under conditions of continual red-
baiting (union density steadily declined after 1954);"74 the proliferation of
capital-friendly tax expenditures; 175 and the failure to impose more labor-
friendly wage-price ratios.176 This last intervention would have given
workers a greater share of the returns to capital while loosening the bond
between middle-class prosperity and inflationary growth. But it was
anathema in an anticommunist republic.

Conclusion

Amid growing economic inequality, and growing awareness of that
problem in the legal academy,177 The Anti-Oligarchy Constitution has done
the vital work of bringing political economy back into constitutional
history, where it has long been absent. But that absence is itself explicable
by political-economic developments that Fishkin and Forbath's narrative
does not yet fully capture. This Essay has argued that a fuller integration of
political-economic analysis and constitutional history will require more
attention to the political-economic conditions of constitutional discourse,
even where that discourse is itself "about" political economy. These
conditions include the anticonstitutional and anticapitalist social movements
that shaped the constitution of opportunity during the twentieth century.

Politics of Pluralism, 1945-1963, in COLD WAR CONSTRUCTIONS 217 (Christian G. Appy ed.,
2000).

172. See ROBERT SOLOMON, THE INTERNATIONAL MONETARY SYSTEM, 1945-1981, at 114-
27 (updated ed. 1982); Robert M. Collins, The Economic Crisis of 1968 and the Waning of the
"American Century ", 101 AM. HIST. REV. 396 (1996).

173. See IRVING BERNSTEIN, GUNS OR BUTTER 358-78 (1996); JULIAN E. ZELIZER, TAXING
AMERICA 255-78 (1998); Collins, supra note 172, at 401.

174. See GERALD MAYER, CONG. RES. SERVE , UNION MEMBERSHIP TRENDS IN THE UNITED
STATES 12 (2004); see also JENNIFER KLEIN, FOR ALL THESE RIGHTS 250-52 (2003) (describing
antilabor smear campaigns of the mid-twentieth century); Nelson Lichtenstein, Pluralism, Postwar
Intellectuals, and the Demise of the Union Idea, in THE GREAT SOCIETY AND THE HIGH TIDE OF
LIBERALISM 83, 83 (Sidney M. Milkis & Jerome M. Mileur eds., 2005) (tracing the decline of
unions and the political influence of organized labor in the post-WWII period).

175. See ZELIZER, supra note 173, at 86-98.
176. See NELSON LICHTENSTEIN, STATE OF THE UNION 98-140 (2002); MAEVA MARCUS,

TRUMAN AND THE STEEL SEIZURE CASE 58-82 (1977); Shane Mage, The "Neutrality" of the
Wage-Price Guidelines, in THE GREAT SOCIETY READER 159, 163-64 (Marvin E. Gettleman &
David Mermelstein eds., 1967).

177. See generally David Singh Grewal, The Laws of Capitalism, 128 HARV. L. REV. 626
(2014) (reviewing PIKETTY, supra note 15); Ganesh Sitaraman, The Puzzling Absence of
Economic Power in Constitutional Theory, 101 CORNELL L. REV. (forthcoming 2016) (on file
with author); Symposium, Law and Neoliberalism, 77 LAW & CONTEMP. PROBS., no. 4, 2014.
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The political economy of Cold War anticommunism, in turn, supplanted
both this anticapitalist tradition and its moderate double-the constitution
of opportunity. Accordingly, the construction of a more egalitarian political
economy will not simply be a matter of remembering a forgotten
constitutional language. The success of such a project will depend upon the
destruction of the material and discursive structures that silenced this
language in the first place.



Why is There No Socialism in the
United States? Law and the Racial

Divide in the American Working Class,
1676-1964

James Gray Pope*

Introduction

The gap between rich and poor in the United States yawns wider than
in any other first-wave industrialized country. Why? One influential
explanation points to the failure of American workers to build a class-wide
movement for economic redistribution and social welfare protections.
While European working classes were developing durable socialist
movements during the decades around the turn of the twentieth century, the
American working class fractured into craft unions that focused on
collective bargaining for the immediate self-interest of their members. In
his pathbreaking book, Law and the Shaping of the American Labor
Movement, William Forbath suggested that law contributed crucially to this
failure.1 American workers did launch struggles for broad objectives, but
judges repeatedly and forcefully directed them toward more parochial
concerns. For example, courts struck down hard-won reform legislation
and selectively enjoined inclusive forms of labor organization like industry-
wide (as opposed to craft) unions.2

My contribution to the Symposium explores the involvement of law
and courts in constructing another related barrier to class-wide political and
economic action. As Forbath recognized, "ethnic and racial cleavages will

* Professor of Law and Sidney Reitman Scholar, Rutgers University School of Law. Many
people generously shared their insights during this Article's lengthy period of development. Peter
Kellman provided essential advice on the overall approach. Jim Atleson, Elise Boddie, Bill
Fletcher Jr., Eric Foner, Barry Friedman, Alan Hyde, John Leubsdorf, Ken Matheny, Richard
Davies Parker, Richard H. Pildes, Lisa R. Pruitt, Dorothy E. Roberts, Ahmed White, Rick Valelly,
and Rebecca Zietlow provided invaluable criticisms and suggestions on previous drafts. The
Article also benefitted from critical comments at the second annual Alan Dawley Memorial
Lecture at the College of New Jersey, the Cornell Law Faculty Colloquium, the Rutgers-Newark
Law Faculty Colloquium, the West Virginia Law Faculty Colloquium, the Class Crits V
Conference, the 2012 "How Class Works" Conference, the Lat Crit V Conference, the 2013 Law
and Society Conference, and--of course-the Texas Law Review Symposium on the Constitution
and Economic Inequality. Many thanks to the editors of the Texas Law Review for their splendid
editing job on this unusually lengthy and source-intensive symposium contribution.

1. WILLIAM E. FORBATH, LAW AND THE SHAPING OF THE AMERICAN LABOR MOVEMENT 3
(1991).

2. See id. at 37-98.
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surely remain central" to any full explanation for American working-class
weakness. 3 Herbert Hill, labor secretary of the National Association for the
Advancement of Colored People (NAACP) during the contentious decades
of the 1950s, 1960s, and 1970s, traced the root of this problem to "the
historical development of working-class identity as racial identity." 4

Beginning in the early 1800s, when wage labor first emerged as a major
component of the economy, white workers defined what it meant to be a
"working man" by contrasting their own condition (citizenship) and
perceived character traits (strength and independence) with those of women
and workers of color (servitude, weakness, and dependence). 5 The earliest
workingmen's associations commenced a tradition of excluding nonwhites
that continued in the overwhelming majority of unions until the 1930s and,
in unions organized on craft lines, for decades more.6 Although unions
have officially reversed these policies, the old racialized conception of class
identity persists. During the 2008 primary campaign, for example, Hillary
Clinton claimed that she would be a stronger nominee than Barack Obama
because of her advantage among "working, hard-working Americans, white
Americans . . . ."7 As Clinton's claim suggests, the "white working class"
has become a swing, if not the swing, constituency in electoral politics.
"Their loyalties shift the most from election to election and, in so doing,"
observed political scientists Ruy Texeira and Joel Rogers, "determine the
winners in American politics." In recent years, some legal scholars have
suggested that white-working-class support will be essential to any

3. Id. at 23.

4. Herbert Hill, The Problem of Race in American Labor History, 24 REVIEWS IN AM. HIST.
189, 189 (1996); see also Marion Crain, Colorblind Unionism, 49 UCLA L. REV. 1313, 1320-23
(2002) (recounting the role of race in constructing working-class identity).

5. JEANNE BOYDSTON, HOME AND WORK: HOUSEWORK, WAGES, AND THE IDEOLOGY OF

LABOR IN THE EARLY REPUBLIC 153-55 (1990); DAVID R. ROEDIGER, THE WAGES OF
WHITENESS: RACE AND THE MAKING OF THE AMERICAN WORKING CLASS 55-57 (1991)

[hereinafter ROEDIGER, WAGES].
6. See generally WILLIAM B. GOULD, BLACK WORKERS IN WHITE UNIONS (1977); HERBERT

HILL, BLACK LABOR AND THE AMERICAN LEGAL SYSTEM (1977).

7. Kathy Kiely & Jill Lawrence, Clinton Makes Case for Wide Appeal, USA TODAY (May 7,
2008, 9:42 PM), http://usatoday30.usatoday.com/news/politics/election2008/2008-05-07
-clintoninterviewN.htm [http://perma.cc/G4AW-P4P5]. Cf ROEDIGER, WAGES, supra note 5, at
19 (observing that "[i]n popular usage, the very term worker often presumes whiteness (and
maleness), as in conservative Democrats' calls for abandoning 'special interests' and returning the
party to policies appealing to the 'average worker"').

8. RUY TEIXEIRA & JOEL ROGERS, AMERICA'S FORGOTTEN MAJORITY: WHY THE WHITE
WORKING CLASS STILL MATTERS 15-16 (2000); see also Charlotte Garden & Nancy Leong, "So
Closely Intertwined": Labor and Racial Solidarity, 81 GEO. WASH. L. REV. 1135, 1208-09
(2013) (reporting that in the 2012 general election "working class whites in union households
provided key boosts for President Obama in the swing states of Ohio and Wisconsin").
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successful effort to reduce inequalities of race, gender, and class in the
United States.9

My broad thesis is that law played a central role in dividing white
workers from workers of color-before, during, and after the formation of
the American working class. In particular, law reinforced racial divisions
during certain crucial periods when political, economic, and military shocks
disrupted elite control, creating possibilities for cross-racial laboring-class
cooperation.' 0 I further suggest that the Supreme Court contributed
importantly to this result, especially during and immediately following
Reconstruction, when the enactment of the Thirteenth, Fourteenth, and
Fifteenth Amendments created the greatest opportunity for cross-racial
laboring class cooperation since the colonial era."

Scholars from a variety of disciplines have debated the relative
importance of economic, cultural, and psychological factors in shaping and
sustaining racism.12 I do not propose law as an alternative explanation. I
suggest only that law has served as a tool for dividing workers along racial
lines, and that it has been highly effective at certain historical junctures. To
omit the role of law is to invite distortion. There is a marked tendency in
present-day academic and political discourse, for example, to depict white
workers as uniquely prone to racism, and to blame them for the racial
divide in the working class.' 3 Whatever the potency of racist attitudes and

9. See JOAN WILLIAMS, RESHAPING THE WORK-FAMILY DEBATE: WHY MEN AND CLASS
MATTER 211 (2011); Brian Mikulak, Classism and Equal Opportunity: A Proposal for Affirmative
Action in Education Based on Social Class, 33 HOWARD L.J. 114, 136 (1990) (characterizing
class inequality as a "problem of birthright undermining merit," and suggesting that "the
unfettering of the working-class holds the promise of dramatic progress in our time"); Lisa R.
Pruitt, The Geography of the Class Culture Wars, 34 SEATTLE U. L. REV. 767, 776-78 (2011)
(calling particular attention to rural working people).

10. On these moments and their dynamics see MICHAEL GOLDFIELD, THE COLOR OF
POLITICS: RACE AND THE MAINSPRINGS OF AMERICAN POLITICS 29-30 (1997).

11. The account presented here thus tends to provide support for the thesis that the Supreme
Court can alter political and constitutional outcomes. For an in-depth discussion of that view, see
Richard H. Pildes, Is the Supreme Court a "Majoritarian " Institution?, 2010 SUP. CT. REV. 103.

12. For an illuminating and concise discussion of the theories, see id. at 9-16. See also
MICHAEL OMI & HOWARD WINANT, RACIAL FORMATION IN THE UNITED STATES (2015)
(summarizing and analyzing various theories about the development of racial consciousness and
practices in the United States); AZIZ RANA, THE TWO FACES OF AMERICAN FREEDOM (2010)
(suggesting that racial divisions were shaped by the culture and ideology of settlerism).

13. See Martha R. Mahoney, Class and Status in American Law: Race, Interest, and the Anti-
Transformation Cases, 76 S. CAL. L. REv. 799, 809 (2003) (observing that "[flor more privileged
white Americans, racism often appears to be something that working class whites (particularly
Southerners) do to African Americans and other people of color," a perception that "tends to
exonerate wealthier whites"); Lisa R. Pruitt, Who's Afraid of White Class Migrants? On Denial,
Discrediting and Disdain (and Toward a Richer Conception of Diversity), 31 COLUM. J. GENDER
L. 196, 234-35 (2015) (noting that lower class whites "are now viewed as uncouth, illiberal and-
worst of all-racist" and suggesting that elite whites may be "particularly vigilant" in policing the
class boundary between themselves and poor whites "lest they be mistaken for their low-rent
cousins"); Ahmed A. White, My Co-Worker My Enemy: Solidarity, Workplace Control, and the
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norms, however, they have not always sufficed to block white workers from
joining with workers of color in economic and political action. Far from
welcoming such cooperation, elites have reacted fearfully and turned to law
(or, in the case of Reconstruction, the judicial suspension of law in the face
of paramilitary insurgency) to tip the balance in favor of white racial
solidarity.

In the field of constitutional law, Derrick Bell stands out for his close
attention to the racial divide in the laboring classes. Bell posited that
African-Americans can advance on issues of race only when whites also
benefit.' 4 One way to secure this "interest convergence" is to ally with
lower class whites "who, except for the disadvantages imposed on blacks
because of color, are in the same economic and political boat."15

Unfortunately, however, white workers have rarely acted on these shared
interests, instead choosing repeatedly to ally with white elites against black
workers.1 6  They stood with white planters against slave revolts, for
example, "even though the existence of slavery condemned white workers
to a life of economic privation," and excluded black workers from their
unions, thereby "allow[ing] plant owners to break strikes with black scab
labor."1 7 Over time, whites came to embrace their race-based privileges as
a constitutionally protected property right.' 8 To Bell, such choices reflect a

Class Politics of Title VII, 63 BUFF. L. REV. 1061, 1117 (2015) (recounting that in the 1970s, "[i]n
perfect alignment with the class biases of the liberal elites, whose own burgeoning endowments
were increasingly beyond criticism, the beleaguered white working man became the very image of
race and gender 'privilege"').

14. Derrick A. Bell, Jr., Brown v. Board of Education and the Interest-Convergence Dilemma,
93 HARV. L. REV. 518, 522-23 (1980).

15. DERRICK BELL, AND WE ARE NOT SAVED 254 (1987) [hereinafter BELL, SAVED]. As
Bell pointed out, the interests of lower class whites converged with those of African-Americans
not only on issues of economic policy, but also in the civil rights movement's attack on the notion
that misfortune and poverty in our society results from failure in a meritocratic system. "The
more that civil rights law threatened the 'system' of equality [of] opportunity,... the more it
threatened to expose and delegitimize the relative situation of lower-class whites." Id. at 232. For
more on the shared interests of white and nonwhite workers, see Camille Gear Rich, Marginal
Whiteness, 98 CALIF. L. REV. 1497, 1505 (2010) (suggesting that low-status white workers suffer
"basic economic and dignitary harms" from minority-targeted employer discrimination, and
analyzing those harms); see also Garden & Leong, supra note 8, at 1178-82 (describing common
interests of white workers and workers of color).

16. BELL, SAVED, supra note 15, at 40-41, 247, 254; DERRICK BELL, FACES AT THE BOTTOM

OF THE WELL: THE PERMANENCE OF RACISM 8-9 (1992) [hereinafter BELL, FACES].

17. BELL, FACES, supra note 16, at 8. Marion Crain and Ken Matheny tell a similar but more
optimistic story in which "the economic logic of interracial class unity did not triumph over white
workers' racial bias" in the past, but could in the future. Marion Crain & Ken Matheny, Labor's
Identity Crisis, 89 CALIF. L. REV. 1767, 1776 (2001).

18. Derrick Bell, Xerces and the Affirmative Action Mystique, 57 GEO. WASH. L. REV. 1595,
1602, 1608 (1989). See generally Cheryl I. Harris, Whiteness as Property, 106 HARV. L. REV.
1707 (1993) (developing this idea into a full-fledged theory). American constitutional law permits
government to ameliorate innumerable kinds of inequality, but current doctrine calls for strict
judicial scrutiny of policies tailored to reduce racial inequalities, thus according whites a
constitutional entitlement to enjoy both the accumulated benefits of historical discrimination as
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form of racism so virulent and deeply rooted that it overrides economic
rationality and blocks any hope of genuine racial equality. 19 In apparent
despair, Bell warns that black people face permanent and irrevocable
subordination in the United States due, in "crucial" part, to "the unstated
understanding by the mass of whites that they will accept large disparities
in economic opportunity in respect to other whites as long as they have a
priority over blacks and other people of color for access to the few
opportunities available."2 0

I take as my starting point Bell's compelling account of white workers
repeatedly choosing racial over class solidarity. It is possible, however, that
racial attitudes and culture do not provide a sufficient explanation for those
choices. "White workers," as Martha Mahoney has observed, "formed
concepts of self-interest in a landscape which was not a vacuum but a set of
substantial obstacles to solidarity."2' Given the demonstrated tendency of
human beings to develop group antagonisms along even random lines of
cleavage without any encouragement at all, it would seem that official law,
linked to preexisting prejudices and backed by the armed power of the state,
could erect formidable obstacles to cooperation and solidarity.22 By
attaching serious consequences to racial categories, law could make them
"real" in an experiential and practical sense. When the history of cross-
racial laboring-class cooperation is considered in light of the situational
force of law, we may dissent from Bell's conclusion that poor whites were
"easily detoured into protecting their sense of entitlement vis-a-vis blacks
for all things of value."23

To speak of white workers and black workers is to invite the question:
what about Asian and Latino workers? Some of the most informative
scholarship on working class racial polarization concerns Asian and Latino
workers, who play ever-more important roles in our economy and polity

well as the competitive advantages of unprovable (and often unconscious) discrimination.
Concerning those benefits and competitive advantages, see, e.g., SHERYLL CASHIN, THE
FAILURES OF INTEGRATION: HOW RACE AND CLASS ARE UNDERMINING THE AMERICAN DREAM
134-36 (2004) (discussing the relationship between class mobility and race); THOMAS M.
SHAPIRO, THE HIDDEN COST OF BEING AFRICAN AMERICAN: HOW WEALTH PERPETUATES
INEQUALITY 2-3 (2004) (discussing the compounding effects of racial inequality for lower class
African-Americans in America); Martha R. Mahoney, Segregation, Whiteness, and
Transformation, 143 U. PA. L. REV. 1659, 1669-75 (1995) (discussing residential segregation and
white privilege).

19. BELL, FACES, supra note 16, at 4-7; Derrick A. Bell, Who's Afraid of Critical Race
Theory?, 1995 U. ILL. L. REV. 893, 903-04.

20. BELL, FACES, supra note 16, at 8-10.
21. Martha R. Mahoney, What's Left of Solidarity? Reflections on Law, Race, and Labor

History, 57 BUFF. L. REV. 1515, 1518-19 (2009).
22. Richard H. McAdams, Cooperation and Conflict: The Economics of Group Status

Production and Race Discrimination, 108 HARV. L. REV. 1003, 1015-16 (1995) (citing
psychological experiments involving individuals who had been randomly placed in groups).

23. BELL, FACES, supra note 16, at 7.
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today.24 The present Article, however, focuses on the origins and
consolidation of racial polarization beginning in the colonial era and
continuing to the mid-twentieth century. Throughout most of this period,
the racial identities of laboring- and working-class Americans were shaped
primarily by the binary opposition of black and white, especially in the
East, Midwest, and South, home to the overwhelming majority of American
workers.

The Article proceeds chronologically. Part I begins in 1670s colonial
Virginia, where black and white bound laborers routinely engaged in
common action. It briefly summarizes historical work indicating that this
tradition of cooperation was terminated by race laws structured to expand
and deepen the enslavement of black labor while elevating white laborers as
a control stratum over both enslaved and free blacks. Part II recounts the
lily-white birth of the American working class, in which the Supreme Court
played a secondary, supporting role. Part III covers the key period of
Reconstruction, a moment of extraordinary opportunity followed by brutal
suppression. It suggests that the Justices of the Supreme Court cleared the
way for white supremacist paramilitaries to crush black laboring class
organization. Part IV recounts a series of aftershocks as the Knights of
Labor, the Populist movement, and the American Federation of Labor each
attempted to unite black and white workers in a class-based movement.
Part V is a conclusion.

24. See generally, e.g., MOON-KIE JUNG, REWORKING RACE: THE MAKING OF HAWAII'S

INTERRACIAL LABOR MOVEMENT (2006); ALEXANDER SAXTON, THE INDISPENSABLE ENEMY:

LABOR AND THE ANTI-CHINESE MOVEMENT IN CALIFORNIA (1975); ZARAGOSA VARGAS, LABOR

RIGHTS ARE CIVIL RIGHTS: MEXICAN AMERICAN WORKERS IN TWENTIETH-CENTURY AMERICA

(2005).
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I. Prologue: Bacon's Rebellion and the Origins of the Racial Divide

In colonial America, bond servants and slaves routinely cooperated in
acts of resistance including slowdowns, strikes, and group escapes.2 5

During Bacon's Rebellion of 1675-1676, Nathaniel Bacon offered freedom
to servants and slaves if they would join his fight against the government of
Virginia.26 Many did, and Bacon's mixed-race, mostly laboring-class army
took and burned Virginia's capital, Jamestown, reportedly after declaring
liberty for all servants and slaves. 27 Although Bacon's enemies condemned
him on many grounds, none mentioned race mixing-a charge that would
soon become a standard feature of elite responses to racially integrated
worker organization.28 Apparently, the white gentry "took the cooperation
of slaves and poor whites for granted." 29

After the rebellion, however, the planters moved forcefully to end
cross-racial resistance. "The answer to the problem," according to historian
Edmund Morgan, "was racism, to separate dangerous free whites from
dangerous slave blacks by a screen of racial contempt."3 0 In bits and pieces,

25. See, e.g., THEODORE W. ALLEN, 2 THE INVENTION OF THE WHITE RACE: THE ORIGIN OF

RACIAL OPPRESSION IN ANGLO-AMERICA 154-57 (1997) (describing instances of rebellion and
discontent among "African-American bond-laborers" and "landless European-Americans");
JOSEPH DOUGLAS DEAL, RACE AND CLASS IN COLONIAL VIRGINIA: INDIANS, ENGLISHMEN, AND

AFRICANS ON THE EASTERN SHORE DURING THE SEVENTEENTH CENTURY 179 (1993) (noting

that in the late 1600s "[w]henever slaves were caught stealing food and drink, they usually had
white confederates," and when they ran away, "it was usually in the company of white servants");
PETER LINEBAUGH & MARCUS REDIKER, THE MANY-HEADED HYDRA: SAILORS, SLAVES,
COMMONERS, AND THE HIDDEN HISTORY OF THE REVOLUTIONARY ATLANTIC 135-37 (2000)
(relating Bacon's Rebellion and other resistance movements in which servants and slaves
participated); EDMUND S. MORGAN, AMERICAN SLAVERY, AMERICAN FREEDOM: THE ORDEAL

OF COLONIAL VIRGINIA 327 (1975) (suggesting that through the 1670s English servants and
African slaves "saw each other as sharing the same predicament," as evidenced by joint escape
attempts, intimate social interaction, and cooperation in Bacon's Rebellion); RICHARD B. MORRIS,
GOVERNMENT AND LABOR IN EARLY AMERICA 136, 167-77 (1946) (describing occasions where
black slaves worked with bound servants to escape); CHRISTOPHER TOMLINS, FREEDOM BOUND:
LAW, LABOR, AND CIVIC IDENTITY IN COLONIZING ENGLISH AMERICA, 1580-1865, at 454 (2010)

(identifying a Virginia law of 1660 that targeted the particular problem of English servants
running away with black slaves).

26. MORGAN, supra note 25, at 268; WILCOMB E. WASHBURN, THE GOVERNOR AND THE

REBEL: A HISTORY OF BACON'S REBELLION IN VIRGINIA 80 (1957); STEPHEN SAUNDERS WEBB,
1676: THE END OF AMERICAN INDEPENDENCE 66 (1984).

27. ALLEN, supra note 25, at 213; LINEBAUGH & REDIKER, supra note 25, at 136-37;
WASHBURN, supra note 26, at 209 n.23 (quoting Letter from Marvell to Sir Henry Thompson
(Nov. 14, 1676)); SAMUEL WISEMAN'S BOOK OF RECORD: THE OFFICIAL ACCOUNT OF BACON'S
REBELLION IN VIRGINIA, 1676-77, at 20-21 (Michael Leroy Oberg ed., 2005); A TRUE
NARRATIVE OF THE LATE REBELLION IN VIRGINIA, BY THE ROYAL COMMISSIONERS (1677),
reprinted in NARRATIVES OF THE INSURRECTIONS 105, 130 (Charles M. Andrews ed., 1915).

28. GOLDFIELD, supra note 10, at 41.
29. PHILIP D. MORGAN, SLAVE COUNTERPOINT 308 (1998).

30. MORGAN, supra note 25, at 328; see also ALLEN, supra note 25, 248-49 (providing
additional evidence for Morgan's point); KATHLEEN M. BROWN, GOOD WIVES, NASTY WENCHES
AND ANXIOUS PATRIARCHS: GENDER, RACE AND POWER IN COLONIAL VIRGINIA 186 (1996)
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the Virginia Assembly framed a social order in which the poorest white
laborer occupied a more exalted position than the most prosperous black
planter.3 Poor whites were invited to share the privilege, previously
enjoyed only by masters, of beating slaves rendered defenseless by law. 32

White bond servants now found themselves "psychologically on a par with
masters" as they wielded lordly power over other men and women.33

Beginning in the early 1700s, the role of poor whites in slave law
enforcement was institutionalized in a system of slave patrols that, even
after the Civil War and emancipation, would persist in the form of vigilante
organizations like the Ku Klux Klan.34 Landed planters, not poor white
servants or freemen-who had been stripped of the vote by the restored
loyalists-elected the burgesses who enacted these laws.35

For the purposes of this Article, two aspects of these events are
particularly important. First, the planters used law to constitute poor whites
as an intermediate social control stratum between planters and slaves. 36

Second, the racial divide was of secondary importance to class before it was
enacted into law. Color prejudice was widespread, but it did not prevent
white servants from joining with black slaves and servants in the struggle
for freedom.

II. The Supreme Court and the Lily-White Birth of the American
Working Class

By the 1760s, generations of white Americans had grown to maturity
under the race laws, learning through experience that the rights and
responsibilities of citizenship hinged on race, and that African-Americans
were excluded from both. But the escalating conflict between American
colonists and the British government brought opportunities for change.

(concluding that Virginia "achieved a stability built on the division of white and black laborers,
the recognition of all white men as potential patriarchs, and an incipient Anglo-Virginian identity
that rested precariously upon the fragile bonds uniting white men"); Ira Berlin, Time, Space, and
the Evolution of Afro-American Society on British Mainland North America, 85 AM. HIST. REV.
44, 72 (1980) (observing that "Chesapeake planters consolidated their class position by asserting
white racial unity").

31. ALLEN, supra note 25, at 249-51.
32. An act for preventing Negroes Insurrections, Act X (1680), 2 STATUTES AT LARGE BEING

A COLLECTION OF ALL THE LAWS OF VIRGINIA, FROM THE FIRST SESSION OF THE LEGISLATURE
IN THE YEAR 1619, at 481 (William Waller Hening ed., 1823) [hereinafter HENING] (providing
that "any negroe or other slave [who] shall presume to lift up his hand in opposition against any
christian" would be punished by "thirty lashes on his bare back well laid on").

33. MORGAN, supra note 25, at 331.
34. SALLY E. HADDEN, SLAVE PATROLS: LAW'S VIOLENCE IN VIRGINIA AND THE

CAROLINAS 211-16 (2003).
35. An act declaring all the acts, orders and proceedings of a grand assembly held att James

Citty, in the month of June, 1676, voyd, null and repealed, Act IV (1677), HENING, supra note 32,
at 380-81.

36. ALLEN, supra note 25, at 249.
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White and black workers joined together to form the backbone of the anti-
British protests that escalated into revolution. 37 Slaves organized a number
of plots and revolts, including at least two with white participation. 38 After
war broke out, some 5,000 African-Americans were enrolled in the
American revolutionary forces.39 Every Northern state took some concrete
step toward emancipation, and a significant number of Southern
slaveholders chose to emancipate their slaves.40 "For a brief moment,"
summarized Eric Foner, "the 'contagion of liberty' appeared to threaten the
continued existence of slavery." 41

The outcome of this moment of opportunity is well known. Once the
crisis of war had passed, political leaders moved decisively to protect
slavery in the new nation's Constitution. By the time the American
working class began to form in the early 1800s, the Constitution and laws
of the United States left no doubt that labor freedom, civil rights, and
citizenship rested on whiteness. 42 Chief Justice Roger Taney exaggerated
only slightly when he observed famously in Dred Scott v. Sandford43 that
the founders of the United States regarded slaves and their decendants
"whether they had become free or not" as "so far inferior[] that they had no
rights which the white man was bound to respect." 44 The popular culture
mirrored the law; slaves were black, and black people were considered to
be-by nature-slaves. 45 This conflation of race (blackness) with class
position (slavery) was so complete that, from 1790 to 1810, the United
States census placed each person into one of three categories: white, slave,
or other.46

Irish leaders and German-American radicals urged American workers
to ally with black workers, 47 but the short- and middle-run incentives

37. LINEBAUGH & REDIKER, supra note 25, at 213, 228, 232; Jesse Lemisch, Jack Tar in the
Streets: Merchant Seamen in the Politics of Revolutionary America, 25 WM. & MARY Q. 371, 387,
391-92, 399-400 (1968).

38. GOLDFIELD, supra note 10, at 58; LINEBAUGH & REDIKER, supra note 25, at 224-26.
39. MICHAEL LEE LANDING, AFRICAN AMERICANS IN THE REVOLUTIONARY WAR 177

(2000).
40. ERIC FONER, THE STORY OF AMERICAN FREEDOM 35 (1998); GOLDFIELD, supra note 10,

at 68; LEON F. LITWACK, NORTH OF SLAVERY: THE NEGRO IN THE FREE STATES, 1790-1860, at
6-15 (6th prtg. 1970) [hereinafter LITWACK, NORTH].

41. FONER, supra note 40, at 35.
42. See LITWACK, NORTH, supra note 40, at 66-93 (surveying federal and state laws denying

basic rights to black Americans).
43. 60 U.S. 393 (1856).
44. Id. at 407.
45. See ROEDIGER, WAGES, supra note 5, at 56-57.
46. Hiroshi Fukurai, Social De-Construction of Race and Affirmative Action in Jury Selection,

11 LA RAZA L.J. 17, 28 (1999). By 1830, the census divided "Negro" into slaves and free colored
persons. Id.

47. E.g., ROEDIGER, WAGES, supra note 5, at 169 (quoting Marx: "Labour [in the United
States] cannot emancipate itself in the white skin where in the black it is branded").
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pointed the other way. Nonblack workers could either seek the benefits of
whiteness (which did not automatically accrue to pale skin, as Irish and
other immigrants discovered) 48 or launch a radical egalitarian challenge to
the constitutional order of the United States. Such a challenge would entail
not only overcoming racial prejudice, deeply rooted in custom and
reinforced by law, but also expending scarce resources on allies who, in the
short run, could contribute little to the struggle. In sharp contrast to the
early colonial era-when black and white servants and slaves engaged in
the same forms of resistance and saw each other as potentially valuable
allies-the vast majority of black workers were now, from all outward
appearances, effectively subjugated. 49 Black slaves continued to engage in
collective resistance, but it usually took subtle forms-like the slowdown-
that could be hidden behind masks of servility.50 Nonenslaved African-
Americans were few in number, and even they were treated as presumptive
slaves under federal law, deprived of virtually all of the rights and
responsibilities of citizenship in the slave states (with the exception of
Creoles in Louisiana), and excluded from voting, jury service, and court
testimony in most Northern states.51  Far from valuable allies, black
workers, free and slave, appeared to white workers as dangerous
"anticitizens" prone to manipulation by elites.52 As for middle-class
abolitionists, another possible source of allies, most took pains to deny any
concern for the plight of wage laborers.53 They were no more prepared to
challenge simultaneously the power of Southern planters and Northern
capitalists than were white workers.

48. See DAVID R. ROEDIGER, WORKING TOWARD WHITENESS: HOW AMERICA'S

IMMIGRANTS BECAME WHITE: THE STRANGE JOURNEY FROM ELLIS ISLAND TO THE SUBURBS
121 (2005).

49. See ROEDIGER, WAGES, supra note 5, at 56 ("In 1820, 86.8 percent of African-Americans
were slaves-in 1860, 89 percent.").

50. See, e.g., Mary Turner, Introduction, in FROM CHATTEL SLAVES TO WAGE SLAVES: THE

DYNAMICS OF LABOR BARGAINING IN THE AMERICAS 1, 7 (Mary Turner ed., 1995) (describing
slaves' collective bargaining through "withdrawal of labour" in the face of flogging); Lorena S.
Walsh, Work and Resistance in the New Republic: The Case of the Chesapeake 1770-1820, in
FROM CHATTEL SLAVES TO WAGE SLAVES, supra, at 109 ("Slave field-hands resisted ...
attempts to speed up work by reverting to a slower pace when observers were absent."); Robin
D.G. Kelley, "We Are Not What We Seem": Rethinking Black Working-Class Opposition in the
Jim Crow South, 80 J. AM. HIST. 75, 93 (1993) (quoting Du Bois's argument that slow work by
slaves "was the answer of any group of laborers forced down to the last ditch"). Enslaved women
resisted exploitation not only in production, but also in reproduction. Pamela Bridgewater,
Un/Re/Dis Covering Slave Breeding in Thirteenth Amendment Jurisprudence, 7 WASH. & LEE
RACE & ETHNIC ANC. L.J. 11, 27-29 (2001).

51. See, e.g., IRA BERLIN, SLAVES WITHOUT MASTERS: THE FREE NEGRO IN THE
ANTEBELLUM SOUTH 108-10 (1974); LITWACK, NORTH, supra note 40, at 64-112.

52. ROEDIGER, WAGES, supra note 5, at 57.
53. See Jack M. Balkin & Sanford Levinson, The Dangerous Thirteenth Amendment, 112

COLUM. L. REV. 1459, 1491-92 (2012) (explaining abolitionists' "incentive to maintain a sharp
divide between chattel slavery and other forms of economic injustice").
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As white wage workers began to organize trade unions and
workingmen's political parties in the early 1800s, they failed to untie this
knot of race and class. The numerous labor associations formed between
the founding and the Civil War invariably excluded African-Americans
from membership either by rule or custom.54 And even as workers joined
under the banner of universal suffrage to press for the abolition of property
qualifications, most willingly accommodated opponents' concerns about the
resulting increase in black voting by supporting new limitations on
nonwhite suffrage.5 5 Black-white labor unity was rarely advocated and
almost never practiced between 1800 and the Civil War.56 Although
Northern white artisans and laborers contributed importantly to the
abolitionist movement, they generally followed middle-class leadership and
failed to link their abolitionism with the trade-union movement or notions
of labor solidarity. 57

The Supreme Court did not play a leading role in these developments.
It did, however, provide constitutional support for the presumption that,
under the United States Constitution, black skin signified enslavement
throughout the nation. In Prigg v. Pennsylvania58 (1842), Edward Prigg
and three other slave catchers abducted a Pennsylvania woman and her two
children and transported them south for enslavement. 59 Prigg was convicted
of violating Pennsylvania's Personal Liberty Law, which prohibited the
kidnapping of any black person and required slave owners to utilize
specified procedures-culminating in a regular trial before a county
judge-to obtain the arrest and return of escaped slaves. 60 The Supreme
Court struck down the Pennsylvania statute and overturned Prigg's
conviction. Justice Joseph Story wrote the lead opinion. He held that the
statute was preempted by the federal Fugitive Slave Act of 1793,61 which
provided that a black person could be seized by any white claiming
ownership, brought before a magistrate, and adjudged a slave on the spot
with no opportunity to collect evidence or call witnesses. 62 Pennsylvania
had challenged the constitutionality of the Act, but Story held that it was a

54. PHILIP S. FONER, ORGANIZED LABOR AND THE BLACK WORKER 1619-1973, at 4-5
(1974) [hereinafter P. FONER, ORGANIZED LABOR].

55. See LITWACK, NORTH, supra note 40, at 75-76; ROEDIGER, WAGES, supra note 5, at 57.
56. See ROEDIGER, WAGES, supra note 5, at 168.
57. See, e.g., ROEDIGER, WAGES, supra note 5, at 86. On the contributions of white artisans

and laborers to abolitionism, see, e.g., HERBERT APTHEKER, ABOLITIONISM: A REVOLUTIONARY
MOVEMENT 35-49 (1989).

58. 41 U.S. 539 (1842).
59. Id. at 539; Paul Finkelman, Sorting Out Prigg v. Pennsylvania, 24 RUTGERS L.J. 605,

609-10 (1993).
60. Prigg, 41 U.S. at 556-57; Barbara Holden-Smith, Lords of Lash, Loom, and Law: Justice

Story, Slavery, and Prigg v. Pennsylvania, 78 CORNELL L. REV. 1086, 1088, 1120-21 (1993).
61. Prigg, 41 U.S. at 608, 612, 620-25.
62. Act of Feb. 12, 1793 (The Fugitive Slave Act of 1793), 3, 1 Stat. 302, 302-03.
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proper exercise of Congress's power to enact any law "necessary and
proper" to enforce the Fugitive Slave Clause.63 Prigg had not complied
even with the Act's minimum procedures, but Story rendered that failure
irrelevant by holding that the Fugitive Slave Clause of the Constitution
endowed any person purporting to be a slave owner (or to act under the
authority of one) with the constitutional right to enter a free state, seize a
black person, and transport that person out of the state free from any
interference-however minimal-from the state government. 64

From a jurisprudential point of view, Justice Story's opinion is
noteworthy for its broad, purposive approach to national power, its concern
for the effective exercise of the slave master's rights, and its relaxed
treatment of due process. The Fugitive Slave Clause, which merely
declared in the abstract that fugitives from labor "shall be delivered up" to
their masters,65 left Story with a wide range of choices. The clause said
nothing about any congressional power of enforcement, and it was located
outside Article I-where the powers of Congress are listed.66 So Story
turned to the purpose of the clause:

If by one mode of interpretation ... [a constitutional] right must

become shadowy and unsubstantial, and without any remedial power

adequate to the end; and by another mode it will attain its just end

and secure its manifest purpose; it would seem, upon principles of
reasoning, absolutely irresistible, that the latter ought to prevail. 67

Story pumped up the slave owners' "absolute" and "unqualified"
federal right to recover their slaves (such that merely to limit, delay, or
postpone its exercise would amount to an unacceptable infringement), while
downplaying state autonomy.68 Although he was probably aware that slave
catchers often kidnapped and enslaved Northern free blacks, Story did not
deign to mention Pennsylvania's contention that its law merely protected
the right of its free black residents not to be deprived of their liberty without
due process of law. 69 This omission amounted to a holding that black

63. Prigg, 41 U.S. at 618-19, 625-26.
64. Id. at 612-16.
65. U.S. CONST. art. IV, 2, cl. 3.
66. See id. ("No Person held to Service or Labour in one State, under the Laws thereof,

escaping into another, shall, in Consequence of any Law or Regulation therein, be discharged
from such Service or Labour, but shall be delivered up on Claim of the Party to whom such
Service or Labour may be due"); U.S. CONST. art. I, 8 (enumerating legislative powers granted
to Congress).

67. Prigg, 41 U.S. at 612.
68. Id. at 612-13. Story did write that states could not be compelled to enforce the clause, a

significant concession to the free states. Id. at 615-16.
69. On the prevalence of kidnapping, see Holden-Smith, supra note 60, at 1087. See

generally CAROL WILSON, FREEDOM AT RISK: THE KIDNAPPING OF FREE BLACKS IN AMERICA,
1780-1865 (1994).
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persons accused of being fugitive slaves had no due process rights.70 It
seems particularly poignant in retrospect because, if given an opportunity,
one or more of Prigg's three victims would likely have been able to prove
their entitlement to freedom. 71

In dissent, Justice McLean noted that the outcome hinged on elevating
the presumption of slavery, "unsustained by any proof," over "[t]he
presumption of the state that the coloured person is free." 72 Prigg, who had
forcibly abducted arguably free persons, found himself relieved of criminal
liability under a federal constitutional right to seize "his slave . . . without
any breach of the peace, or any illegal violence." 73 Under this logic, as
Jamal Greene has written, "violence against blacks was 'legal' violence;
'illegal' violence was violence against whites." 74 In a sense, then, Prigg
excluded Northern free blacks from membership in the emerging working
class, relegating them instead to a twilight world of presumptive slavery.

To summarize, the American working class was born white.
Following Bell, we might criticize white workers for failing to support the
cause of black slaves and free blacks. Given the structure of short- and
medium-run incentives, however, the criticism would be one of insufficient
altruism, not of racism blocking the perception of common interests. It was
the deliberate policy--devised by colonial planters and embedded in the
new nation's Constitution and laws-of conflating race with class,
blackness with slavery, and whiteness with citizenship, that shaped the
incentives faced by white workers.

70. Finkelman, supra note 59, at 634. At least one state court had recognized and enforced
the right of a black person not only to due process in general, but also to a jury trial in
circumstances similar to those in Prigg. See Paul Finkelman, State Constitutional Protections of
Liberty and the Antebellum New Jersey Supreme Court: Chief Justice Hornblower and the
Fugitive Slave Law, 23 RUTGERS L.J. 753, 754, 771 (1992) (analyzing the unpublished opinion of
New Jersey Chief Justice Joseph C. Hornblower in State v. The Sheriff of Burlington, No. 36286
(N.J. 1836) (N.J. State Archives)).

71. Jamal Greene, The Anticanon, 125 HARV. L. REv. 379, 428 (2011); Holden-Smith, supra
note 60, at 1128.

72. Prigg, 41 U.S. at 672 (McLean, J., dissenting); see Finkelman, supra note 59, at 637
(observing that "[i]n the South, race was a presumption of slave status and by giving masters and
slave-hunters a common-law right of recaption, Story nationalized this presumption"); Harris,
supra note 18, at 1720-21 (describing and analyzing the presumption of freedom, arising from
whiteness, and the presumption of slavery, arising from blackness).

73. Prigg, 41 U.S. at 613.
74. Greene, supra note 71, at 428.
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III. Law and the Reconstruction of Laboring-Class Racial Polarization,
1865-1877

The Civil War destabilized racial norms and practices, presenting the
first major opportunity for black-white cooperation since the American
Revolution.75 Taken together, the Reconstruction amendments propelled
four million black workers into the hitherto nearly all-white class of citizen
workers. Some of the amendments' leading proponents emphasized the
interconnections between inequalities of race and class. "[W]e have
advocated the rights of the black man because the black man was the most
oppressed type of the toiling men of this country," explained Senator Henry
Wilson, Radical leader and future Vice President. 76 "The same influences
that go to keep down and crush down the rights of the poor black man bear
down and oppress the poor white laboring man." 77

In contrast to moral abolitionists like William Garrison, who had
loudly dissociated their cause from the plight of wage workers, leading
Republicans envisioned emancipation serving the interests of all workers. 78

Some celebrated the Thirteenth Amendment as a charter of free labor aimed
at ending "the degradation of labor, 'both black and white,"' and subduing
that spirit which "makes the laborer the mere tool of the capitalist." 79

Wilson averred that he "never heard the term 'laboring class' here without
the same sort of sensation which I used to have on hearing the word
'slave,"' and urged that the law should never recognize "classes in this land
of equality."8 0

75. W.E.B. DU BoIs, BLACK RECONSTRUCTION IN AMERICA 104-12 (1935); GOLDFIELD,
supra note 10, at 115-17; STEVEN HAHN, A NATION UNDER OUR FEET: BLACK POLITICAL

STRUGGLES IN THE RURAL SOUTH FROM SLAVERY TO THE GREAT MIGRATION 99-102 (2003).

76. CONG. GLOBE, 39th Cong., 1st Sess. 343 (1866) (statement of Sen. Wilson); see also
Rebecca E. Zietlow, James Ashley's Thirteenth Amendment, 112 COLUM. L. REV. 1697, 1703-04,
1717-19 (2012) (describing the opinions of another prominent Republican, Rep. James Ashley,
who advocated for a broad, pro-labor interpretation of the Thirteenth Amendment).

77. Id.; Lea S. VanderVelde, The Labor Vision of the Thirteenth Amendment, 138 U. PA. L.
REV. 437, 440 (1989).

78. William E. Forbath, The Ambiguities of Free Labor: Labor and the Law in the Gilded
Age, 1985 Wis. L. REV. 767, 773-76; VanderVelde, supra note 77, at 446-47. To many
Republicans, "the man who worked for wages all his life was indeed almost as unfree as the
southern slave." ERIC FONER, POLITICS AND THE IDEOLOGY IN THE AGE OF THE CIVIL WAR 73

(1980).
79. VanderVelde, supra note 77, at 453, 471 (quoting Rep. Thomas Shannon, CONG. GLOBE,

38th Cong., 1st Sess. 2948 (1864)); see also Douglas L. Colbert, Liberating the Thirteenth
Amendment, 30 HARV. C.R.-C.L. L. REV. 1, 9-10 (1995) (discussing the debates over the
Thirteenth Amendment and the position of Senator Henry Wilson regarding labor equality).

80. ERIC FONER, RECONSTRUCTION: AMERICA'S UNFINISHED REVOLUTION 1863-1877, at

484 (updated ed. 2014) [hereinafter E. FONER, RECONSTRUCTION] (quoting Sen. Wilson, CONG.
GLOBE, 42nd Cong., 2nd Sess. 4018, 4040). For more on the views of Republican leaders, see Lea
S. VanderVelde, Henry Wilson: Cobbler of the Constitution, Strategist of the Thirteenth
Amendment's Free Labor Policy, 14 GEO. J.L. & PUB. POL'Y (forthcoming 2016); Rebecca
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In February 1866, two months after the ratification of the Thirteenth
Amendment, President Andrew Johnson received a delegation of African-
Americans from the Colored National Convention, then under way in
Washington.8 1 During the ensuing discussion, Johnson and the delegates
mapped out two conflicting scenarios for Reconstruction, each of which
hinged on the relative salience of race and class as lines of cleavage.
Delegation Chair George Downing opened by requesting that the Thirteenth
Amendment be "enforced with appropriate legislation," most importantly
an extension of voting rights to African-Americans. 82 The President
objected that such a law would "commence a war of races."8 3 Why? Not
because of any general antipathy between the races, but because of enmity
between blacks and one class of whites, the "non-slaveholders," or "poor
white" men. 84  According to Johnson, slavery had enacted "a great
monopoly, enabling those who controlled and owned it to constitute an
aristocracy ... [and] derive great profits and rule the many with an iron
rod."8 5 The typical slave looked down on poor whites, claimed Johnson,
because he compared his master's prosperity to the condition of a
nonslaveholding white man "who had a large family, struggling hard upon a
poor piece of land."86 For his part, the poor white man "was opposed to the
slave and his master; for the colored man and his master combined kept him
in slavery, by depriving him of a fair participation in the labor and
productions of the rich land of the country."87 To throw the ex-slave and
the poor white "together at the ballot-box with this enmity and hate existing
between them" would invite racial warfare.88

In reply, Frederick Douglass did not dispute that the fate of black
rights would hinge on the attitude of poor whites, but offered a more
optimistic prediction of the outcome. Where Johnson insisted that black
suffrage would heighten racial tensions, Douglass argued that it would
serve "as a means of preventing the very thing which your excellency seems
to apprehend-that is a conflict of races."89 If permitted to vote, Douglass
urged, the Negro would "raise up a party in the Southern States among the
poor, who will rally with him." 90 In a subsequent written reply to the

Zietlow, James Ashley, The Great Strategist of the Thirteenth Amendment, 14 GEO. J.L. & PUB.
POL'Y (forthcoming 2016).

81. 1 PROCEEDINGS OF THE BLACK NATIONAL AND STATE CONVENTIONS, 1865-1900, at 214
(Philip S. Foner & George E. Walker eds., 1986) [hereinafter BLACK CONVENTIONS].

82. Id. at 217.
83. Id.
84. Id. at 216.
85. Id. at 215.
86. Id. at 216.
87. Id.
88. Id. at 216-17.
89. Id. at 218.
90. Id.
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President, the colored delegation acknowledged that the former slaves and
poor whites were divided by racial hostility, but some members-
prefiguring historians like Edmund Morgan and Theodore Allen-blamed it
on "the cunning of the slave masters," who had "divided both to conquer
each." 91 Naturally, the blacks hated the poor whites "for it was from this
class that their masters received their slave-catchers, slave-drivers, and
overseers."92 Now that slavery had been abolished, however, and "the
cause of this hatred removed, the effect must be removed also." 93 Just as
the Virginia planters of the seventeenth century fostered racial solidarity to
solve their problem of class, Douglass and the delegation proposed to forge
class solidarity as a solution to their problem of race.

One year later, Congress dissolved the Southern state governments and
called upon the full Southern male electorate, black and white, to elect
delegates to state constitutional conventions. 94 The clashing predictions of
Johnson and the delegation would soon be tested.

A. The Interests of the Labor Cause

The early signs appeared to vindicate Douglass. For the first time
since the American Revolution, black and white workers and farmers
crossed race lines to form political and economic alliances. Talk of the
need for black-white labor unity, virtually unheard in the antebellum era,
suddenly became common. Top national labor leaders like William Sylvis
and A.C. Cameron of the National Labor Union (NLU) (the leading
federation of labor organizations at the time) called for cross-racial,
working class unity.95 Unions should "inculcate the great, ennobling idea
that the interests of labor are one," declared Cameron, "that there should be
no distinction of race or nationality .. . that there is but one dividing line-
that which separates mankind into two great classes, the class that labors
and the class that lives by others' labors." 96 Less than a decade after the
bloody, antiblack New York draft riots of 1863, white crowds cheered
heartily for black workers marching in the city's eight-hour parade. 97 In the
upcountry regions of the South, where there had been considerable wartime
resistance to the Confederacy, many poor white farmers and laborers now
supported black suffrage and the Republican Party despite Democratic

91. Id. at 219; see ALLEN, supra note 25, at 248-49; MORGAN, supra note 25, at 328.
92. BLACK CONVENTIONS, supra note 81, at 219.
93. Id.
94. Act of March 2, 1867, ch. 153, 1, 5, 14 Stat. 428, 428-29.
95. P. FONER, ORGANIZED LABOR, supra note 54, at 19-23; PAUL D. MORENO, BLACK

AMERICANS AND ORGANIZED LABOR: A NEW HISTORY 24-25 (2006).

96. MORENO, supra note 95, at 24-25.
97. ROEDIGER, WAGES, supra note 5, at 168.
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appeals to white solidarity. 98 Most remarkably, a few lodges of the Union
League, a wartime loyalist association that had become the main
Republican organizing center in the South, operated on an integrated
basis. 99 In the North Carolina foothill county of Surry, for example, a lodge
composed of poor white farmers and laborers opened its doors to former
slaves who met their standard of "character." 00 Within months, African-
Americans composed more than one-third of the lodge's three hundred or
so members, and two served as lodge officers.' 1

In the parlance of present-day constitutional theory, the Reconstruction
Amendments facilitated a convergence of poor-white and poor-black
interests.10 2 "It was only when they saw the Negro with a vote in his hand,
backed by the power and money of the nation," reflected W.E.B. Du Bois,
"that the poor whites . .. began to conceive of an economic solidarity
between white and black workers."10 3  Upcountry yeoman farmers
supported black suffrage out of self-interest. Most importantly, they hoped
that a cross-racial alliance would enable them to achieve their own political
and economic objectives, disfranchising ex-Confederates and winning debt
relief.104 Similarly, the National Labor Union appealed to the self-interest
of white workers. William Sylvis and other NLU leaders warned that if the
white-labor movement continued to exclude black laborers, they would
exercise their newly recognized rights to undercut union standards, break
strikes, and cast their votes against white labor.1 05 As one NLU publication
put it, ex-slaves would either become "an element of strength or an element
of weakness" in the movement and, accordingly, the "interests of the labor
cause demand that all workingmen be included within its ranks, without
regard to race or nationality."10 6

White racial solidarity had, however, been learned from direct
experience shaped by law over a period of centuries. Institutions and mores

98. E. FONER, RECONSTRUCTION, supra note 80, at 300; Michael W. Fitzgerald, Radical
Republicanism and the White Yeomanry During Alabama Reconstruction, 1865-1868, 54 J.S.
HIST. 565, 565-66, 577-79 (1988).

99. MICHAEL W. FITZGERALD, THE UNION LEAGUE MOVEMENT IN THE DEEP SOUTH:
POLITICS AND AGRICULTURAL CHANGE DURING RECONSTRUCTION 23, 42-43 (1989); E. FONER,
RECONSTRUCTION, supra note 80, at 283-84; HAHN, supra note 75, at 187-88.

100. HAHN, supra note 75, at 188.
101. Id. at 188-89.
102. On the theory of interest convergence, see supra notes 14, 15 and accompanying text.
103. DU BOIS, supra note 75, at 131.
104. FITZGERALD, supra note 99, at 18-23; E. FONER, RECONSTRUCTION, supra note 80, at

301-03; PETER KOLCHIN, FIRST FREEDOM: THE RESPONSES OF ALABAMA'S BLACKS TO
EMANCIPATION AND RECONSTRUCTION 167-68 (1972).

105. P. FONER, ORGANIZED LABOR, supra note 54, at 20-21; JONATHAN P. GROSSMAN,
WILLIAM SYLVIS, PIONEER OF AMERICAN LABOR 231-32 (1945).

106. ANDREW C. CAMERON, ADDRESS OF THE NATIONAL LABOR CONGRESS TO THE
WORKINGMEN OF THE UNITED STATES (1867), reprinted in IX A DOCUMENTARY HISTORY OF
AMERICAN INDUSTRIAL SOCIETY 141, 158-60 (John R. Commons et al. ed., 1910).
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in all spheres of life-religious, sexual, and civic, as well as economic and
political-had grown up around the principle of white supremacy.10 7

Reasoned arguments alone could not overcome either sexualized racist
fear-even Sylvis inveighed against whites with daughters "who entertain
young negro gentlemen in their parlors"1 08-or the human tendency to
focus first on the pain of one's closest associates-Sylvis, for example,
condemned the Freedmen's Bureau for spending Northern workers' tax
money on ex-slaves when the former had been "suffering all the pinchings
of poverty and starvation, with no bureau to go to."10 9 Moreover, many
unions served social as well as economic purposes." 0 As indicated by the
use of the name "Brotherhood," some functioned as much as fraternal
associations as labor unions."' To admit African-Americans to such an
organization would have implicitly acknowledged their social equality with
whites, a notion that few white workers were ready to accept." 2 Although
the NLU opened its own meetings to black delegates, few affiliates
followed suit, and some worked actively to exclude black workers from
jobs." 3 And when the Union League set out to organize newly liberated
African-Americans, many white loyalists dropped out while others operated
segregated councils." 4

Like Frederick Douglass, Sylvis and Cameron envisioned black
workers inducing whites to abandon the policy of exclusion, albeit in a
different way. Where Douglass called for blacks to organize a multiracial
party of the poor, Sylvis and Cameron expected them to teach white
workers, through experience, the costs of racist exclusion and the benefits
of cross-racial cooperation. Either way, the outcome would hinge on the
willingness and practical ability of black workers to organize.

107. See generally WINTHROP D. JORDAN, WHITE OVER BLACK: AMERICAN ATTITUDES
TOWARD THE NEGRO, 1550-1812 (1977); ROEDIGER, WAGES, supra note 5.

108. ROEDIGER, WAGES, supra note 5, at 168. For an analysis of the role of sexual desire and
anxiety in shaping race, see generally ELISE LEMIRE, "MISCEGENATION": MAKING RACE IN
AMERICA 1-10 (2002).

109. See William H. Sylvis, Address Delivered at Sunbury, Penna. (Sept. 16, 1868), in THE
LIFE, SPEECHES, LABORS AND ESSAYS OF WILLIAM H. SYLVIS 231, 234-35 (James C. Sylvis ed.,
1872).

110. See FRANCINE A. MOCCIO, LIVE WIRE: WOMEN AND BROTHERHOOD IN THE
ELECTRICAL INDUSTRY 22-23 (2009) (recounting origins of trade unions in fraternal associations,
and describing their continuing social functions).

111. ERIC ARNESEN, BROTHERHOODS OF COLOR: BLACK RAILROAD WORKERS AND THE
STRUGGLE FOR EQUALITY 129 (2001) [hereinafter ARNESEN, BROTHERHOODS].

112. See P. FONER, ORGANIZED LABOR, supra note 54, at 20-21, 24 (noting how only one
union at the National Labor Union convention admitted blacks, and characterizing the National
Labor Union's push to admit blacks into unions as a "development in the history of black working
class").

113. Id. at 26-27; E. FONER, RECONSTRUCTION, supra note 80, at 479-80.
114. FITZGERALD, supra note 99, at 25-26; HAHN, supra note 75, at 177, 187.
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B. The Greatest Opportunity for a Real National Labor Movement

The great African-American leader Booker T. Washington would later
proclaim that the black worker was, by disposition, "not inclined to trade
unionism," that he was "almost a stranger to strife, lock-outs and labor
wars," and that he offered employers "law-abiding, peaceable, teachable ...
labor that has never been tempted to follow the red flag of anarchy." 1

Following Washington, David Bernstein and Ken Kersch have argued that
black workers embraced individualism and opposed labor organization.1 16

According to Kersch, "this pervasive black individualism, which
predominated among African Americans from emancipation until about the
time of the New Deal" flowed naturally from the "individualist-oriented
free labor ideology" of the antislavery cause."1 7 Few black workers, claims
historian Paul Moreno, wanted anything more than the individual right to
quit their jobs and move elsewhere."'

The former slaves were committed, however, not to individualism but
to effective freedom from planter control. 119 They sought, first and
foremost, government redistribution of farm land, with many claiming a
"right" to a share in their former owners' fields, earned by unpaid labor
under slavery.120  When land was not forthcoming, they organized.
Collective resistance, hidden behind masks of servility during centuries of
slavery, now emerged into the light of day.12 1 Across the South, black field
laborers staged strikes and slowdowns to raise wages, establish labor
standards, and gain a measure of control over the timing, pace, and methods
of work. 22 Whites expressed wonderment at their ability to form extensive

115. P. FONER, ORGANIZED LABOR, supra note 54, at 79.
116. DAVID E. BERNSTEIN, ONLY ONE PLACE OF REDRESS: AFRICAN AMERICANS, LABOR

REGULATIONS, AND THE COURTS FROM RECONSTRUCTION TO THE NEW DEAL 92 (2001); KEN I.
KERSCH, CONSTRUCTING CIVIL LIBERTIES: DISCONTINUITIES IN THE DEVELOPMENT OF
AMERICAN CONSTITUTIONAL LAW 22, 188-91 (2004).

117. KERSCH, supra note 116, at 188.
118. MORENO, supra note 95, at 23.
119. FITZGERALD, supra note 99, at 113-14, 117, 149; E. FONER, RECONSTRUCTION, supra

note 80, at 104-06; KOLCHIN, supra note 104, at 45-46; see also SUSAN EVA O'DONOVAN,
BECOMING FREE IN THE COTTON SOUTH 214 (2007).

120. Eric Foner, Rights and the Constitution in Black Life During the Civil War and
Reconstruction, 74 J. AM. HIST. 863, 870-71 (1987); William E. Forbath, Caste, Class, and Equal
Citizenship, 98 U. MICH. L. REV. 1, 32-34 (1999) [hereinafter Forbath, Caste]; see also HAHN,
supra note 75, at 79-82, 128-37, 194-96, 211-12; LEON F. LITWACK, BEEN IN THE STORM SO
LONG: THE AFTERMATH OF SLAVERY 400-03 (1979) [hereinafter LITWACK, STORM].

121. See supra note 50 and accompanying text (discussing resistance under slavery).
122. See, e.g., FITZGERALD, supra note 99, at 6, 166-72 (strikes and boycotts in Alabama and

Mississippi); ERIC FONER, NOTHING BUT FREEDOM: EMANCIPATION AND ITS LEGACY 91-106
(1983) [hereinafter E. FONER, NOTHING BUT FREEDOM] (large-scale strikes by plantation workers
in South Carolina); HAHN, supra note 75, at 173-76 (collective bargaining and strikes combined
with military drilling in various states); GERALD DAVID JAYNES, BRANCHES WITHOUT ROOTS:
GENESIS OF THE BLACK WORKING CLASS IN THE AMERICAN SOUTH, 1862-1882, at 116-20,
207-08, 277 (1986) (slowdowns and strikes in various states); KOLCHIN, supra note 104, at 38-39
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combinations and win, as one New York Times correspondent put it,
"redress of grievances by lawful means."'23 Meanwhile, black workers in
Southern cities staged strikes, organized labor unions, and cooperated with
white workers in economic action. 124 Black domestic workers assembled,
legislated pay scales, and refused to work below scale.125 Beginning in
1869, the Colored National Labor Union (CNLU) encouraged black
workers to develop trade unions and labor associations in a number of states
and localities.126  In Georgia and Alabama, black labor conventions
established statewide unions to seek higher wages and raise money for the
poor. 12 7

In terms of durable organization, however, multipurpose associations
predominated. In addition to campaigning for the Republican Party and
drilling for armed self-defense, Union Leagues and similar organizations
served as organizing centers for labor bargaining and protests.1 28 Founded

(strikes at contract time in Alabama); LITWACK, STORM, supra note 120, at 437-45 (strikes and
lockouts in several states); O'DONOVAN, supra note 119, at 230-32 (strikes for higher wages and
"for rights" in southwestern Georgia); JULIE SAVILLE, THE WORK OF RECONSTRUCTION: FROM

SLAVE TO WAGE LABORER IN SOUTH CAROLINA, 1860-1870, at 61-62, 113-14, 140-41, 147
(1996) (collectively rejecting supervision, independently organizing work routines, preventing the
use of strikebreakers, and staging strikes to shape contract terms in South Carolina); GILLES
VANDAL, RETHINKING SOUTHERN VIOLENCE: HOMICIDES IN POST-CIVIL WAR LOUISIANA,
1866-1884, at 151 tbl.6.2 (2000) (thirty rural strikes in Louisiana); ROBERT H. ZIEGER, FOR JOBS
AND FREEDOM: RACE AND LABOR IN AMERICA SINCE 1865, at 35-36 (2007) (organization for
better rates and conditions by black cotton farmers in eastern Arkansas); Jerrell H. Shofner,
Militant Negro Laborers in Reconstruction Florida, 39 J.S. HIST. 397, 400-01 (1973) (collective
action by Florida tenant farmers).

123. JAYNES, supra note 122, at 117.
124. For examples of union organization and action, see ERIC ARNESEN, WATERFRONT

WORKERS OF NEW ORLEANS: RACE, CLASS, AND POLITICS, 1863-1923, at 50-56, 92-95, 100-01
(1991) [hereinafter ARNESEN, WATERFRONT] (New Orleans); FITZGERALD, supra note 99, at
180-82 (Mobile); MICHAEL K. HONEY, SOUTHERN LABOR AND BLACK CIVIL RIGHTS:

ORGANIZING MEMPHIS WORKERS 15 (1993) (Memphis); ERNEST OBADELE-STARKS, BLACK

UNIONISM IN THE INDUSTRIAL SOUTH 39-47 (2000) (Galveston and other Texas Gulf Coast
ports); PAUL ORTIZ, EMANCIPATION BETRAYED: THE HIDDEN HISTORY OF BLACK ORGANIZING

AND WHITE VIOLENCE IN FLORIDA FROM RECONSTRUCTION TO THE BLOODY ELECTION OF 1920

46-53 (2005) (Pensacola, Apalachicola, Jacksonville, and Key West); ROBERT E. PERDUE, THE
NEGRO IN SAVANNAH, 1865-1900, at 116 (1973) (Savannah); PETER J. RACHLEFF, BLACK
LABOR IN THE SOUTH: RICHMOND, VIRGINIA 1865-1890, at 42-44, 56-61, 73-74, 80-82, 146-50
(1984) (Richmond); GEORGE BROWN TINDALL, SOUTH CAROLINA NEGROES 1877-1900, at 137-

40 (1952) (Charleston); Shofner, supra note 122, at 401, 408 (Pensacola, Jacksonville, and
Fernandina). See generally William C. Hine, Black Organized Labor in Reconstruction
Charleston, 25 LAB. HIST. 504 (1984) (Charleston).

125. TERA W. HUNTER, TO 'JOY MY FREEDOM: SOUTHERN BLACK WOMEN'S LIVES AND

LABORS AFTER THE CIVIL WAR 74-81, 88-97 (1997).
126. P. FONER, ORGANIZED LABOR, supra note 54, at 39-42; 2 THE BLACK WORKER: A

DOCUMENTARY HISTORY FROM COLONIAL TIMES TO THE PRESENT 10-13 (Philip S. Foner &

Ronald L. Lewis eds., 1978) [hereinafter DOCUMENTARY HISTORY].
127. E. FONER, RECONSTRUCTION, supra note 80, at 378.

128. GOLDFIELD, supra note 10, at 121-22; see also FITZGERALD, supra note 99, at 166-72;
HAHN, supra note 75, at 186; SAVILLE, supra note 122, at 179-86. As Richard Valelly explained,
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initially by white Republican organizers and freeborn, relatively prosperous
blacks, many Union Leagues quickly developed into class organizations of
propertyless laborers. 129 By the end of 1867, most black voters in the South
had enrolled.130 Given that the overwhelming majority of black Americans
were laborers, an association of voters was also, as a practical matter, an
association of workers. Local lodges fostered black assertiveness in
employer relations through legal assistance, education, and coordination of
collective action. 131 Union Leagues and similar organizations often held
meetings during work time so that, even when engaged in political or
paramilitary activities, they asserted the autonomy of workers on the job. 32

"In fact," notes historian David Montgomery, "it can be said that the
distinction between economic and political questions, which was then so
finely drawn by white trade unionists, made no sense in African-American
organizations."1 33

Where blacks were able to exercise their new rights over a substantial
period of time, whites could learn to cooperate. In New Orleans, for
example, race relations in employment "ran counter to the dominant trend
of black subordination, exclusion, and segregation" until after the turn of
the century.134 How did this come about? According to the leading history,
"the strength of black unions was central in limiting white workers' ability
to impose a racially exclusionist solution on the problems of competition
and unemployment."135 By exercising the freedoms of speech, labor, and
assembly, black unions exerted strategic pressure on white unions,
punishing racist practices with organized "scabbing" and rewarding cross-

the struggle for black rights hinged on the creation of a "parallel politics" consisting of mutually
reinforcing political, labor, and religious movements. RICHARD M. VALELLY, THE Two
RECONSTRUCTIONS: THE STRUGGLE FOR BLACK ENFRANCHISEMENT 36-38 (2004).

129. HEATHER COX RICHARDSON, THE DEATH OF RECONSTRUCTION: RACE, LABOR, AND
POLITICS IN THE POST-CIVIL WAR NORTH, 1865-1901, at 42-55 (2001); FITZGERALD, supra
note 99, at 65-66.

130. E. FONER, RECONSTRUCTION, supra note 80, at 283.
131. FITZGERALD, supra note 99, at 100, 105-09, 128-29, 148-51, 154, 160-63, 166; HAHN,

supra note 75, at 186; O'DONOVAN, supra note 119, at 226-30; SAVILLE, supra note 122, at
178-79, 186, 194-95.

132. See FITZGERALD, supra note 99, at 38, 165; RICHARDSON, supra note 129, at 62;
SAVILLE, supra note 122, at 180-83.

133. DAVID MONTGOMERY, CITIZEN WORKER: THE EXPERIENCE OF WORKERS IN THE
UNITED STATES WITH DEMOCRACY AND THE FREE MARKET DURING THE NINETEENTH CENTURY
124 (1993); see also FITZGERALD, supra note 99, at 116-17 (discussing "the interconnection
between political insurgency and labor concerns"); SAVILLE, supra note 122, at 4 (explaining that
agricultural laborers in South Carolina understood that political and economic rights were
inseparable and intertwined).

134. ARNESEN WATERFRONT, supra note 124, at ix.

135. Id.
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racial solidarity with antiscab enforcement and affirmative support. 136

These unions were able to function because the local political machine,
which depended on white working-class votes, "avoided breaking strikes at
critical moments and ignored workers' violations of the hardening racial
codes."137 New Orleans, the most thoroughly organized city in the South,
was also the most fluid racially, and observers gave unions much of the
credit. 138 Black and white workers allied in other Southern cities, especially
ports, where black workers organized unions, some of which included
whites. 139 In Baltimore, black shipyard workers responded to exclusionary
strikes by forming their own union and, with assistance from a white
capitalist, opening a cooperative, integrated shipyard.140

Organization, then, made it possible for black workers to demonstrate
practically what both black leaders and progressive white unionists were
saying about class solidarity, namely that workers of all colors would stand
or fall together. Solidarity would be rewarded with solidarity, while racial
chauvinism would be punished with organized scabbing. By contrast,
unorganized black workers served as pawns for employers, many of whom
hired them when needed to break a strike and then discarded or demoted
them afterward.1 41 DuBois was not wrong when, looking back from 1935,
he commented that "[t]he South, after the war, presented the greatest
opportunity for a real national labor movement which the nation ever
saw." 14 2

C. Ye White Men Who Stick to Black, Soulless Beasts

While black workers taught the benefits of cross-racial working-class
cooperation, white planters moved to reestablish control over black labor. 143

To this end, they formed employer cartels, obtained legal restrictions on
black labor, and discharged and evicted laborers who engaged in
Republican political activities.1 44  In the political sphere, however, the

136. See id. at viii-ix (describing how the necessity for racial cooperation arose from the fact
that employers could defeat calls for higher wages and improved conditions by manipulating
racial divisions and by employing strikebreakers).

137. Id. at ix.
138. Id. at 83, 92-93.
139. See supra note 124.
140. P. FONER, ORGANIZED LABOR, supra note 54, at 21-22.
141. See, e.g., STERLING D. SPERO & ABRAM L. HARRIS, THE BLACK WORKER: THE NEGRO

AND THE LABOR MOVEMENT 265-68 (1931) (recounting the hiring of blacks to break a stockyard
strike and their discharge at the strike's conclusion).

142. DU BOIs, supra note 75, at 353.
143. See LITWACK, STORM, supra note 120, at 393-99.
144. On employer cartels and restrictive labor laws, see JAMES D. SCHMIDT, FREE TO WORK:

LABOR LAW, EMANCIPATION, AND RECONSTRUCTION, 1815-1880, at 99 (1998); Darrell A.H.
Miller, Racial Cartels and the Thirteenth Amendment Enforcement Power, 100 KY. L.J. 23, 27-36
(2011-2012); Jennifer Roback, Southern Labor Law in the Jim Crow Era: Exploitative or
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planters faced disadvantages that could not be overcome through such mild
methods. Not only did black voters constitute a majority of the electorate in
three states and large minorities in several others, but, under peaceful
conditions, black voter turnout typically exceeded 80%.145 If allowed to
exercise their newly recognized rights, African-Americans would control
three states and a host of counties and localities across the South.

The planters' solution to this problem was racist terror. Four years of
military solidarity, forged in battle, had muted class antagonisms among
whites, sharpened the race line, and accustomed poor whites to leadership
from the mostly planter-class Confederate officer corps.1 46 "Out of that
ordeal by fire the masses had brought, not only a great body of memories in
common with the master class," observed Wilbur Cash, "but a deep
affection for these captains, a profound trust in them, a pride which was
inextricably intertwined with the commoners' pride in themselves."1 47

Veterans organized themselves into secret societies (for example, the KKK
and, later, the White Leagues and rifle clubs) which modeled their
structures and activities on the old slave-patrol system.1 48 Like the patrols,
the societies fostered cross-class white solidarity and punished cross-racial
class cooperation. 149 "Ye white men who stick to black, soulless beasts ...

Competitive?, 51 U. CHI. L. REV. 1161, 1161-62 (1984); VanderVelde, supra note 77, at 488-94.
On employer use of economic power to control black voting, see FITZGERALD, supra note 99, at
106, 151, 163; E. FONER, RECONSTRUCTION, supra note 80, at 341; HAHN, supra note 75, at 203-
06, 224; LITwACK, STORM, supra note 120, at 555; GEORGE C. RABLE, BUT THERE WAS NO
PEACE: THE ROLE OF VIOLENCE IN THE POLITICS OF RECONSTRUCTION 88-90 (1984); SAVILLE,
supra note 122, at 179-80; ALLEN W. TRELEASE, WHITE TERROR: THE KU KLUX KLAN
CONSPIRACY AND SOUTHERN RECONSTRUCTION, at xli, 24, 130, 193 (1971); LOU FALKNER
WILLIAMS, THE GREAT SOUTH CAROLINA KU KLUX KLAN TRIALS, 1871-1872, at 15 (1996).

145. CENSUS OFFICE, U.S. DEP'T OF THE INTERIOR, 1 NINTH CENSUS: THE STATISTICS OF
THE POPULATION OF THE UNITED STATES, at xvii tbl (1872); E. FONER, RECONSTRUCTION, supra
note 80, at 291, 314; HAHN, supra note 75, at 198, 205.

146. The Confederate Army had permitted soldiers to elect their company commanders,
forcing members of the planter elite to prove themselves worthy of command. EMORY M.
THOMAS, THE CONFEDERACY AS A REVOLUTIONARY EXPERIENCE 108-10 (1971). Meanwhile,
in the dimension of race, the Confederate practice of summarily executing captured black soldiers
left veterans with few qualms about deploying murder in the struggle to restore white supremacy.
See JAMES K. HOGUE, UNCIVIL WAR: FIVE NEW ORLEANS STREET BATTLES AND THE RISE AND
FALL OF RADICAL RECONSTRUCTION 49-52 (2006).

147. W. J. CASH, THE MIND OF THE SOUTH 111 (1941).

148. E. FONER, RECONSTRUCTION, supra note 80, at 431-34; HAHN, supra note 75, at 268-
69; CHARLES LANE, THE DAY FREEDOM DIED: THE COLFAX MASSACRE, THE SUPREME COURT,
AND THE BETRAYAL OF RECONSTRUCTION 39-40 (2008); TRELEASE, supra note 144, at xlv,
xlvii; see also supra note 34 and accompanying text. For an illuminating discussion of the
distinction between class and cross-class racial solidarity in the context of a struggle to develop
cross-racial working-class solidarity, see Martha R. Mahoney, Constructing Solidarity: Interest
and White Workers, 2 U. PA. J. LAB. & EMP. L. 747, 753-57 (2000).

149. RABLE, supra note 144, at 94-95.
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[and y]e niggers who stick to low White," commanded one Klan broadside,
"Begone, Begone, Begone!" 50

Between 1868 and 1871, the societies launched a ruthless campaign of
terror, assaulting, flogging, and killing black leaders and their supporters
with the aim of destroying all manifestations of black political and
economic organization.151  At the CNLU's final convention in 1871,
outgoing President Isaac Myers reported that "in some localities, it is
impossible to reach the colored laborers except you are steel-plated against
the Ku-Klux bullets" and despaired of organizing black workers under this
"fearful reign of terror."152 Although blacks bore the brunt, their white
Republican allies also suffered.15 3

Congress responded with the Enforcement Acts of 1870 and 1871,
which criminalized conspiracies to interfere with federal rights.5 4 The
Justice Department sagaciously targeted the Klan's base among southern
elites, opening space for the reemergence of class divisions among whites.
"The higher the social standing and character of the convicted party," the
Department urged federal attorneys, "the more important is a vigorous
prosecution and prompt execution of judgment." 55 Typically, such people
had the wealth and connections to flee the country, leaving their less
prosperous followers to face prosecution.156 Thus abandoned, many poor
Klansmen evinced little commitment to the Klan or to the cause of white
supremacy.1 57  A number surrendered voluntarily and provided useful
information on their compatriots' depredations. 158  During the South
Carolina prosecutions of 1871-1872, Klansman after Klansman claimed
that he had been coerced into participation or deferred to the (poor)

150. TRELEASE, supra note 144, at 54. This objective could also be pursued through law. For
example, Mississippi's 1865 black code punished as vagrants whites and blacks who intermingled
"on terms of equality." William M. Wiecek, Emancipation and Civic Status: The American
Experience, 1865-1915, in THE PROMISES OF LIBERTY: THE HISTORY AND CONTEMPORARY

RELEVANCE OF THE THIRTEENTH AMENDMENT 84 (Alexander Tsesis ed., 2010).

151. See E. FONER, RECONSTRUCTION, supra note 80, at 425-44; P. FONER, ORGANIZED

LABOR, supra note 54, at 42; HAHN, supra note 75, at 275-80. In some areas, Union Leagues and
Republican clubs were strong enough to resist, and Republican governors in South Carolina,
Tennessee, Arkansas, and Texas responded effectively with militias composed mostly of African-
Americans and white loyalists. In most of the South, however, violence went unchecked. Id. at
280-86.

152. P. FONER, ORGANIZED LABOR, supra note 54, at 38.
153. See TRELEASE, supra note 144, at 149, 201-02, 252, 262, 269, 277, 287, 289-90, 303-

04 (recounting instances of white violence against Republicans).
154. Act of May 31, 1870 (Enforcement Act of 1870), ch. 114, 16 Stat. 140; Act of April 20,

1871 (Enforcement Act of 1871), ch. 22, 17 Stat. 13 (codified as amended at 42 U.S.C. 1983).

155. WILLIAMS, supra note 144, at 114.
156. Id. at 47.
157. See, e.g., id.
158. EVERETTE SWINNEY, SUPPRESSING THE KU KLUX KLAN: THE ENFORCEMENT OF THE

RECONSTRUCTION AMENDMENTS 1870-1877, at 231-32 (1987); TRELEASE, supra note 144, at

404; WILLIAMS, supra note 144, at 47.
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judgment of his social betters.1 59 After hearing numerous defendants and
witnesses over a period of months, Circuit Judge Hugh Bond was moved to
declare that there "ought to be another proclamation of emancipation" to
liberate poor whites from the influence of their wealthy neighbors. 160

Although self-serving excuses and informing cannot be counted as evidence
of genuine regret, they did demonstrate the contingency of nonelite support
for terrorism. By 1872, Frederick Douglass could observe with satisfaction
that the "scourging and slaughter of our people have so far ceased."' 6'

D. The Supreme Court and the Destruction of Black Organization, 1874-
1876

At this juncture, however, the United States Supreme Court
intervened. The decisive case, United States v. Cruikshank,162 grew out of a
pitched battle between black Republicans and white Democrats at Grant
Parish, Louisiana.1 63 After a four-hour struggle, the far-better-armed and
more numerous Democrats prevailed and took a number of prisoners.1 64

Hours later, a contingent of whites led by William Cruikshank, a prominent
local planter, murdered most of the prisoners.165  U.S. Attorney James
Beckwith brought charges under the Enforcement Act of 1870, and the
mostly white jury convicted Cruikshank and two other whites of conspiracy
to interfere with the rights of two black Republicans to vote, to bear arms,
and to assemble peaceably.1 66

The Cruikshank case presented the Supreme Court with facts that
squarely implicated what the Court had called the "one pervading purpose"
of the Reconstruction amendments, namely "the freedom of the slave race,
the security and firm establishment of that freedom, and the protection of
the newly-made freeman and citizen from the oppressions of those who had
formerly exercised unlimited dominion over him."1 67 Moreover, it arose in

159. See, e.g., Transcript of Cross-Examination by Mr. Stanbery, U.S. v. Robert Hayes
Mitchell, 26 F. Cas. 1283 (C.C.D.S.C. 1871) (No. 15,790), in PROCEEDINGS IN THE KU KLUX
TRIALS AT COLUMBIA, S.C., IN THE UNITED STATES CIRCUIT COURT, NOVEMBER TERM, 1871, at
188, 210-11 (Negro Universities Press 1969) (1872) (illustrating how one white man was told he
would be killed unless he joined the Klan). For the confessions of several Klansmen, see
PROCEEDINGS IN THE KU KLUX TRIALS, supra, at 764-66, 770-79, 781-84, 786; TRELEASE,
supra note 144, at 405-06; WILLIAMS, supra note 144, at 93-94, 114-15.

160. WILLIAMS, supra note 144, at 114.
161. LANE, supra note 148, at 5.
162. 92 U.S. 542 (1875).
163. E. FONER, RECONSTRUCTION, supra note 80, at 437, 530-31.
164. LEEANNA KEITH, THE COLFAX MASSACRE: THE UNTOLD STORY OF BLACK POWER,

WHITE TERROR, AND THE DEATH OF RECONSTRUCTION 101-03 (2008); LANE, supra note 148, at
96-103, 111.

165. LANE, supra note 148, at 105-07.
166. United States v. Cruikshank, 92 U.S. 542, 548, 551, 553, 555 (1875); LANE, supra note

148, at 194.
167. Slaughter-House Cases, 83 U.S. 36, 71 (1872).
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the context of a bloody challenge to the rule of law, including the murder of
United States citizens, armed attacks on government officials, and threats
and assaults directed at witnesses and others involved in the legal process
itself.168  As one Southern newspaper summarized, the Fourteenth and
Fifteenth Amendments "may stand forever; but we intend ... to make them
dead letters on the statute-book." 169

Nevertheless, the Supreme Court unanimously overturned the
convictions, issuing landmark rulings on incorporation, state action, and the
requirement of proving racial motivation under the Fourteenth and Fifteenth
Amendments. Indeed, Cruikshank-not the now-canonical Slaughter-
House Cases,' Civil Rights Cases,171 and Washington v. Davis'7 2-first
announced the basic principles currently applied by courts on those central
issues. The Court held for the first time that rights guaranteed in the Bill of
Rights-here, the right to assemble peaceably and to bear arms-were not
among the privileges and immunities of national citizenship and thus could
not be reached by Congress.1 73 Nor could the indictments be grounded on
the Equal Protection or Due Process Clauses, because the Fourteenth
Amendment "add[ed] nothing to the rights of one citizen as against
another" (the Court's first statement on the issue of state action).' 74

Moreover, the indictments failed to specify racial intent, thus placing them
outside the reach of the Fifteenth Amendment, as well as the Equal
Protection Clause. 75  "We may suspect that race was the cause of the
hostility; but it is not so averred."' 76 None of these results were compelled
by the constitutional text and each departed from the prevailing trend in the
Circuit Court decisions. 177

Jurisprudentially, Chief Justice Waite's opinion for the Court
presented a negative image of Story's in Prigg. Where Story had

168. LANE, supra note 148, at 136, 147-53, 188; KEITH, supra note 164, at 114-15, 119,
124-25, 128-31, 138.

169. E. FONER, RECONSTRUCTION, supra note 80, at 590; see HAHN, supra note 75, at 305-
07 (detailing the paramilitary attack on the predominantly black town of Hamburg, after which a
white assailant taunted that "the Constitution is played out, and every man can do just as he
pleases").

170. 83 U.S. 36 (1872).
171. 109 U.S. 3 (1883).
172. 426 U.S. 229 (1976).
173. United States v. Cruikshank, 92 U.S. 542, 550-54 (1875).
174. Id. at 554; PAMELA BRANDWEIN, RETHINKING THE JUDICIAL SETTLEMENT OF

RECONSTRUCTION 1-2 (2011).
175. Cruikshank, 92 U.S. at 554, 556; BRANDWEIN, supra note 174, at 120.
176. Cruikshank, 92 U.S. at 556.
177. See United States v. Hall, 26 F. Cas. 79, 81-82 (C.C.S.D. Ala. 1871) (No. 15,282);

United States v. Crosby, 25 F. Cas. 701, 701, 704-05 (C.C.D. S.C. 1871) (No. 14,893); James
Gray Pope, Snubbed Landmark: Why United States v. Cruikshank (1876) Belongs at the Heart of
the American Constitutional Canon, 49 HARV. C.R.-C.L. L. REv. 385, 403-04 (2014).
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highlighted the purpose of the Fugitive Slave Clause,17 8 Waite failed even
to mention the purpose of the Reconstruction Amendments.1 ' 9 Where Story
had shown great solicitude for the practical ability of slaveholders to
exercise their right of recaption,1 80 Waite ignored altogether the impact of
his ruling on the rights of black Southerners and their allies.' 8' Where Story
had trumpeted the importance of effective national government,8 2 Waite
expounded upon state autonomy, neglecting to mention that, in the case at
bar, as well as most other terror cases, the federal government had
intervened to assist the officially constituted state government against
paramilitary insurgents.1 83 Where Story had given no consideration to the
due process rights of Northern free blacks, 184 Waite insisted upon
meticulous protection for the due process rights of white paramilitaries.185

Cruikshank exerted a devastating impact on black organization in the
South. The Circuit Court opinion, authored by Justice Bradley, had
terminated the period of relative peace and unleashed a new wave of
terrorism. 186 Eschewing the disguises and night riding that characterized
the failed first wave, the Democrats formed White League "regiments" and
modeled their paramilitary actions on the daylight-pitched battle that gave
rise to Cruikshank.187  Federal prosecutors cut back drastically on
enforcement.1 88 After a series of armed assaults on Republican-controlled
towns and cities across the South, hard-line Democrats regained control of
Alabama (47% black) in 1874 and Mississippi (more than 50% black) in

178. Prigg v. Pennsylvania, 41 U.S. 539, 608, 612 (1842).
179. See generally Cruikshank, 92 U.S. 542.
180. Prigg, 41 U.S. at 612-13.
181. See generally Cruikshank, 92 U.S. 542.
182. Prigg, 41 U.S. at 615--16.
183. Cruikshank, 92 U.S. at 549-51; LANE, supra note 148, at 142-43.
184. Finkelman, supra note 59, at 630, 633.
185. See Cruikshank, 92 U.S. at 556 (holding that the indictment's failure to mention that the

defendants were motivated by race rendered it defective notwithstanding that "[w]e may suspect
that race was the cause of the hostility," certainly an understatement given the facts of the
massacre).

186. HOGUE, supra note 146, at 115-16; LANE, supra note 148, at 212-13; VALELLY, supra
note 128, at 114-15. For a detailed discussion, see Pope, supra note 177, at 412-14, 435; see also
ROBERT J. KACZOROWSKI, THE POLITICS OF JUDICIAL INTERPRETATION: THE FEDERAL COURTS,
DEPARTMENT OF JUSTICE AND CIVIL RIGHTS, 1866-1876, at 155 (1985) (noting that the Circuit
Court decision in Cruikshank prevented the federal government from enforcing the Reconstruction
amendments. But see BRANDWEIN, supra note 174, at 112 (contending that the new wave of
terror was triggered by the financial panic of 1873). See generally U.S. v. Cruikshank, 25 F. Cas.
707 (C.C.D. La. 1874) (No. 14,897).

187. HOGUE, supra note 146, at 115-16. On the distinctiveness of the new phase of violence,
see MICHAEL PERMAN, THE ROAD TO REDEMPTION: SOUTHERN POLITICS, 1869-1879, at 170
(1984).

188. LANE, supra note 148, at 243; see KACZOROWSKI, supra note 186, at 158. But see,
BRANDWEIN, supra note 174, at 8-9, 54 (contending that the decline in enforcement resulted from
pressure to reduce federal spending after the financial panic of 1873). For a detailed discussion,
see Pope, supra note 177, at 414-15, 434-35.
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1875.189 Two years later, the full Court's ruling terminated day-to-day civil
rights enforcement in the South.190 Thus encouraged, the Democrats
extended their offensive to South Carolina (nearly 60% black), where
organized attacks on Republican-controlled towns helped to suppress the
vote sufficiently for the Democrats to prevail in the 1876 election tally.'9 1

After President Rutherford B. Hayes withdrew federal troops from the
Louisiana and South Carolina state houses, the Democrats staged bloodless
coups and completed the establishment of a one-party system throughout
the Deep South.192 Although the national Republican Party would continue
to reap black votes for a time, the campaign to reconstruct the South had
come to an end.1 93

E. Race, Class, and Cruikshank

Over the past several decades, a growing number of historians have
concluded that the struggle over Reconstruction was decided at the
intersection of race and class.1 94 "It is impossible to separate the question
of color from the question of labor," explained one contemporary
newspaper highlighted by Eric Foner, "for the reason that the majority of
the laborers ... throughout the Southern States are colored people, and
nearly all the colored people are at present laborers."1 95 Not only had the
Thirteenth Amendment liberated a race, but it had also, as Justice Noah
Swayne put it, "destroyed the most important relation between capital and
labor in all the states where slavery existed."' 96 Before his appointment to
the Court, Justice Bradley had similarly noted the overlap of race and class:
"It must be remembered that the lands all belong to the whites, and they
alone have the capital to improve them and put up buildings and sugar mills
on them-and that the labor [is] all performed by the negroes." 197

At the time of Cruikshank, Bradley was widely recognized as the
Court's intellectual leader.1 98 His Circuit Court opinion was so highly

189. CENSUS OFFICE, supra note 145; RABLE, supra note 144, at 114-18; SWINNEY, supra
note 158, at 319.

190. Pope, supra note 177, at 414, 440-41.
191. CENSUS OFFICE, supra note 145; E. FONER, RECONSTRUCTION, supra note 80, at 570-

75; RABLE, supra note 144, at 166-76.
192. HOGUE, supra note 146, at 175-76.
193. See Pope, supra note 177, at 438-41.
194. See, e.g., E. FONER, RECONSTRUCTION, supra note 80, at xxiii-xxiv; HAHN, supra note

75, at 9-10.
195. E. FONER, RECONSTRUCTION, supra note 80, at xxiv.
196. U.S. v. Rhodes, 27 F. Cas. 785, 788 (C.C.D. Ky. 1866) (No. 16,151).
197. Letter from Joseph P. Bradley, J., U.S., to Carry Bradley 5 (Apr. 30, 1867) (on file with

the New Jersey Historical Society).
198. JOHN BRAEMAN, BEFORE THE CIVIL RIGHTS REVOLUTION: THE OLD COURT AND

INDIVIDUAL RIGHTS 64 (1988); BRANDWEIN, supra note 174, at 6-7; C. PETER MAGRATH,
MORRISON R. WAITE: THE TRIUMPH OF CHARACTER 299 (1963).
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regarded that, even after the Court announced its own ruling in 1876, his
would sometimes be cited in preference.19 9 Bradley had long viewed black
labor from the perspective of the employing classes. Before the war he
argued that any compromise between North and South must include
protection for the human property rights of slaveholders, reasoning that
"[n]o business man can say that these are not the dictates of justice, as
between the parties." 200 Even after Lincoln's Emancipation Proclamation,
Bradley opposed immediate abolition and insisted that the implementation
of gradual emancipation "must be left to the Southern people themselves," a
body from which black Southerners were clearly excluded.201 In sharp
contrast to most congressional Republicans, Bradley saw emancipation
from the viewpoint of Southern planters. "You can easily see how the
equilibrium of labor on the plantations is destroyed," he wrote in an 1867
letter.202 "Negroes that never had the right of going where they chose, find
themselves invested with that right; and off they go-to see the cities or
other parishes-their vagrancy only limited by their means of
locomotion." 2 03 Instead of celebrating this new freedom, Bradley wondered
how the former slave masters could regain control over black laborers.
"How shall the planter keep them on the plantation? How shall he secure
their services at times when a few days inattention to the crop results in the
loss of it?"204 The obvious solution would have been to offer fair wages
and fair treatment, but Bradley considered this to be the "ready answer of
the little informed." 205 Instead, he embraced the planters' view that the
freed people could not be induced to work for reasonable wages. "This is
the great question of the day," he concluded, "how to restore the labor of
the Southern States to a normal condition." 206 As we have seen, the planters
answered with a paramilitary insurrection and, in Cruikshank, Bradley
cleared the way.207

199. BRANDWEIN, supra note 174, at 93.
200. Joseph P. Bradley, NEWARK DAILY ADVERTISER, Dec. 3, 1860, reprinted in

MISCELLANEOUS WRITINGS OF THE LATE HON. JOSEPH P. BRADLEY (Charles Bradley ed., 1902).
201. Letter from Joseph P. Bradley, J., U.S., to "Gentlemen" of the Ger. Comm. 3 (Oct. 24,

1862) (on file with the New Jersey Historical Society). For more on Bradley's views about
slavery, see LANE, supra note 148, at 191-92 (describing Bradley's willingness to let the South
maintain its institutions after the Civil War); Pope, supra note 177, at 418-19 (describing
Bradley's view of black labor from the point of view of the planter-business class).

202. Letter from Joseph P. Bradley, J., U.S., to Carry Bradley, supra note 197, at 5.
203. Id. at 5-6.
204. Id. at 6.
205. Id.
206. Id. at 7.
207. But see BRANDWEIN, supra note 174, at 119-20 (maintaining that Bradley's opinion was

"comprehensible within a doctrinal framework" and not "a way of disallowing punishment for a
massacre"). This possibility is discussed in Pope, supra note 177, at 415-17.
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IV. The Supreme Court and Cross-Racial Class Movements, 1876-1906

The long-range impact of Cruikshank on the prospects for cooperation
between poor whites and poor blacks became clear during the three decades
following the decision. The Knights of Labor, the Southern agrarian
populist movement, and the American Federation of Labor each attempted
to unite whites with blacks in a working-class movement. Each of these
efforts succumbed, however, to forces unleashed by Cruikshank. Far from
subsiding in salience, as Douglass and white labor leaders had predicted,
white racial solidarity continued to eclipse working-class solidarity.

A. The Knights of Labor and Cruikshank

The Knights of Labor, a nationwide labor federation with an official

policy of welcoming "into one fold all branches of honorable toil, without
regard to nationality, sex, creed or color," made a serious effort to recruit
Southern workers during the 1880s. 2 08 Seizing on their first opportunity to
organize since Reconstruction, black workers poured into the Knights,
accounting for between one-third and one-half of the Knights' membership
in the South.209 In the countryside, where most black Knights resided,
planters and their allies responded with violent suppression. "Vigilantes
and lynch mobs joined officers of the law in intimidating and murdering
organizers and Knights," summarized historian Rayford W. Logan,
"breaking up meetings, and forcing the discharge of union workers." 21 0

The decisive confrontation came in the sugarcane fields of Louisiana.
In October 1887, nine thousand black and one thousand white Knights of
Labor struck for higher wages and union recognition.21 Louisiana
Governor Samuel McEnery committed eleven companies of the now all-
white state militia, which had been created by transforming White League
units into militia units.2 12 The planters railed against the strikers' violation
of the color line drawn by "God Almighty," and the strike collapsed after
two leaders were lynched and seventy black laborers shot dead by militia

208. Kenneth Kann, The Knights of Labor and the Southern Black Worker, 18 LAB. HIST. 49,
53-55 (1977); Constitution for the Local Assemblies of the Order of the Knights of Labor of
America, Preamble, in 3 DOCUMENTARY HISTORY, supra note 126, at 72.

209. P. FONER, ORGANIZED LABOR, supra note 54, at 48-49; Kann, supra note 208, at 68-69.
210. RAYFORD W. LOGAN, THE BETRAYAL OF THE NEGRO: FROM RUTHERFORD B. HAYES

TO WOODROW WILSON 150 (1970); see, e.g., P. FONER, ORGANIZED LABOR, supra note 54, at

58-59; MELTON ALONZA McLAURIN, THE KNIGHTS OF LABOR IN THE SOUTH 140-41 (1978);
TINDALL, supra note 124, at 140; Kann, supra note 208, at 64-66; Thomas W. Kremm & Diane
Neal, Clandestine Black Labor Societies and White Fear: Hiram F. Hoover and the "Cooperative
Workers ofAmerica" in the South, 19 LAB. HIST. 226, 228 (1978).

211. Rebecca J. Scott, Fault Lines, Color Lines, and Party Lines: Race, Labor, and Collective
Action in Louisiana and Cuba, 1862-1912, in BEYOND SLAVERY: EXPLORATIONS OF RACE,
LABOR, CITIZENSHIP IN POSTEMANCIPATION SOCIETIES 61, 76-77 (Frederick Cooper et al. eds.,
2000).

212. HOGUE, supra note 146, at 187, 191.
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and planter-led paramilitaries.213 The massacres triggered a wave of
terrorism, enabling the sugar planters to consolidate their control over the
labor force.2 14 "I think this will settle the question of who is to rule the
nigger or the white man," gloated the daughter of one prominent planter,
"for the next 50 years."2 15 Her characterization of the strike as a race war
reflected the white elite's "marking" of all strikers as black, regardless of
physical appearance or self-identification. 216 Elsewhere, efforts to organize
Southern black farm workers and lumber workers met similarly deadly
suppression.217 With Redeemers in control of the state governments and
federal law effectively nullified, concerted activity by rural laborers had
become "all but impossible." 2 18

B. The Populist Movement and Giles v. Harris

During the early 1890s, black farmers and sharecroppers allied with
whites in a nationwide populist movement. White populists rarely evinced
more than a grudging tolerance of their black allies, but the alliance did
open space for African-Americans to advance their interests in many parts

213. P. FONER, ORGANIZED LABOR, supra note 54, at 60; HOGUE, supra note 146, at 191-92;
Scott, supra note 211, 77-81. Sources conflict on the number of black laborers killed in this
event. See P. FONER, ORGANIZED LABOR, supra note 54, at 60 (indicating four dead);
MCLAURIN, supra note 210, at 141 (declaring at least thirty, but up to sixty, dead); Kann, supra
note 208, at 66-67 (indicating at least thirty dead).

214. Jeffrey Gould, Sugar War: The Strike of 1887: Louisiana, S. EXPOSURE, Nov.-Dec.
1984, at 45, 53-54.

215. Scott, supra note 211, at 80.
216. Id. at 80-81.
217. See, e.g., DOUGLAS A. BLACKMON, SLAVERY BY ANOTHER NAME: THE RE-

ENSLAVEMENT OF BLACK AMERICANS FROM THE CIVIL WAR TO WORLD WAR Il 320-21 (2008)
(lynchings of striking black and white coal miners in 1908); 3 DOCUMENTARY HISTORY, supra
note 126, at 352-64 (lynchings of cotton strikers in Arkansas in 1891); E. FONER, NOTHING BUT
FREEDOM, supra note 122, at 106 (strikes by South Carolina workers "suppressed with ruthless
brutality" in 1876); JACQUELINE JONES, THE DISPOSSED: AMERICA'S UNDERCLASSES FROM THE
CIVIL WAR TO THE PRESENT 129 (1992) (collapse of strike by black and white Florida phosphate
workers after five killings in 1919); ROBIN D.G. KELLEY, HAMMER AND HOE: ALABAMA
COMMUNISTS DURING THE GREAT DEPRESSION 38-42 (1990) (violence against sharecropper
unions in Alabama during the early 1930s including numerous killings); Kieran Taylor, "We Have
Just Begun Black Organizing and White Response in the Arkansas Delta, 1919, in AMERICAN
LABOR STRUGGLES AND LAW HISTORIES 113, 113-14, 14 n.3 (Kenneth M. Casebeer ed., 2011)
(massacre of between 25 and 100 sharecroppers at Elaine, Arkansas in 1919 and its fatal effect on
a union of black agricultural workers); Jerold S. Auerbach, Southern Tenant Farmers: Socialist
Critics of the New Deal, 27 ARK. HIST. Q. 113, 118-31 (1968) (violence and threats of lynching
in Elaine, Arkansas, causing the decline of the integrated local of the Southern Tenant Farmers
Union); Merl E. Reed, Lumberjacks and Longshoremen: The I. W. W. in Louisiana, 13 LAB. HIST.
41, 44-53 (1972) (fatal shootings causing the demise of an integrated timber workers' union in
1913).

218. E. FONER, RECONSTRUCTION, supra note 80, at 595.
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of the South.2 19 Georgia Congressman Tom Watson, who formulated the
Populist Party's policy on race, steered clear of "social equality," but called
for full political equality and an end to lynch law. 220 Like William Sylvis
and other national labor leaders, Watson argued for black and white unity in
terms of economic self-interest; by combining as producers, farmers could
free themselves from the tyranny of financial speculators. 221 Watson
nominated a black farmer to the Georgia populist executive committee and,
in one celebrated incident, gathered two thousand armed farmers at his
home to protect a black populist preacher who had been threatened with
lynching.222

Without effective black organization in the countryside, however, there
was nothing to prevent the Democratic Party from miscounting and
otherwise manipulating the black vote in majority-black areas. The
Democrats took full advantage of the situation, piling up, in the words of
historian C. Vann Woodward, "huge majorities of Negro votes for the cause
of white supremacy": "Time after time the Populists would discover that
after they had carried the white counties, fraudulent returns from the Black
Belt counties padded with ballots the Negro did or did not cast were used to
overwhelm them." 223 When election fraud did not suffice, the Democrats
fell back on the old white-supremacist standby of political violence.224

Before long, the Democrats' manipulation of black votes led Watson to
perform a complete about-face, calling for black disfranchisement as the
only means of defeating the Democrats.225

In Giles v. Harris,2 26 the Supreme Court sanctioned this strategy,
rejecting a black voter's challenge to Alabama's racially exclusionary voter
qualification laws and administrative practices on the ground that the
intensity of white opposition to black suffrage would make it impossible for
the Court to grant effective relief.227 In a rare moment of candor, the Court
acknowledged that, as a practical matter, Southern whites had acquired the

219. LAWRENCE GOODWYN, DEMOCRATIC PROMISE: THE POPULIST MOVEMENT IN

AMERICA 294-99 (1976); HAHN, supra note 75, at 432-40; MICHAEL KAZIN, THE POPULIST
PERSUASION: AN AMERICAN HISTORY 40-41 (1995).

220. C. VANN WOODWARD, TOM WATSON: AGRARIAN REBEL 220-21(1938).

221. See id. at 217-21.

222. Id. at 221, 239-40.
223. C. VANN WOODWARD, THE STRANGE CAREER OF JIM CROW 79-80 (commemorative

ed. 2002).
224. See GOODWYN, supra note 219, at 299.
225. See id. at 296 (relating that "Tom Watson's successive defeats through the Democratic

custom of fraudulent voting of blacks" altered his stance on black political and economic rights);
WOODWARD, supra note 220, at 370-71 (noting that Watson declared that "[t]hey [the
Democrats] need the Negro to beat us with" and that he proposed disfranchising the Negro).

226. 189 U.S. 475 (1903).
227. Id. at 488. For a detailed treatment of Giles, along with a compelling argument that the

decision should be included in our constitutional canon, see generally Richard H. Pildes,
Democracy, Anti-Democracy, and the Canon, 17 CONST. COMMENT. 295 (2000).
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power to nullify the constitutional rights of black Americans. "[T]he great
mass of the white population intends to keep the blacks from voting,"
sighed Oliver Wendell Holmes, writing for the Court. 228 "Unless we are
prepared to supervise the voting in that State by officers of the court, ... all
that the plaintiff could get from equity would be an empty form."
Accordingly, the now-voteless African-Americans were advised, without a
trace of irony, to seek relief from "the legislative and political department
of the government of the United States." 229 To this day, however, the Court
has not confessed that its own ruling in Cruikshank made it possible for
"the great mass of the white population" 230 to seize this power of
nullification. With the destruction of black political, labor, and paramilitary
organization, no agency retained the practical ability to challenge the
extralegal order of white supremacy.

C. The American Federation of Labor and Hodges v. United States

The American Federation of Labor (AFL), established in 1886, also set
out initially to forge a cross-racial movement. The AFL required any union
seeking affiliation to pledge "never to discriminate against a fellow-worker
on account of color, creed or nationality."2 3' When the machinists and
boilermakers unions refused to repudiate their whites-only rules, the AFL
not only withheld affiliation and assistance, but also chartered rival unions
with inclusive membership policies.232 Given the AFL's commitment to
union autonomy as well as its desperate need for members, these actions
appeared to reflect a serious commitment to inclusion. Further contributing
to this impression, AFL President Samuel Gompers celebrated the New
Orleans General Strike of 1892 as "a very bright ray of hope" for the labor
movement: "Never in the history of the world was such an exhibition,
where with all the prejudices existing against the black man, when the white

228. Giles, 189 U.S. at 488.
229. Id. The Court speedily abandoned the policy of honest confession, returning to formalist

obfuscation in Giles v. Teasley. Giles v. Teasley, 193 U.S. 146, 164-67 (1904) (finding no federal
question in Giles's challenge to Alabama's state-constitutional disfranchisement of blacks because
the challenged provisions were either valid, in which case Giles's rights had not been infringed, or
invalid, in which case Giles retained his federal rights); VALELLY, supra note 128, at 140.

230. As described by Justice Holmes. Giles, 189 U.S. at 488.
231. PROCEEDINGS OF THE AMERICAN FEDERATION OF LABOR, 1881-1888, at 15-16 (1906);

Booker T. Washington, The Negro and the Labor Unions, in BLACK WORKERS: A
DOCUMENTARY HISTORY FROM COLONIAL TIMES TO THE PRESENT 289-90 (Philip S. Foner &
Ronald L. Lewis eds., 1989); An Open Letter to Ministers of the Gospel, THE SHOE WORKERS' J.,
May 7, 1907, at 9, 11.

232. P. FONER, ORGANIZED LABOR, supra note 54, at 64-65; MORENO, supra note 95, at 77-
78.
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wage-workers of New Orleans would sacrifice their means of livelihood to
defend and protect their colored fellow workers."233

As we have seen, however, black-white cooperation in New Orleans
hinged on the organization of black workers. 23 4 And, after Cruikshank and
the collapse of Reconstruction, it was virtually impossible for black workers
to organize-by themselves or in combination with whites-except, with
great difficulty, in some cities and coalfields.235 For a time, Southern craft
unionists nevertheless continued to waver between racial cooperation and
exclusion. 236 By the early 1890s, however, the federal government had
ceased all efforts to enforce the right of black Americans to vote, removing
the incentive for whites to ally with them.237 Southern white workers in the
skilled trades now coalesced into a solid constituency for racial over class
solidarity in the labor movement. In the machinists union, the storm center
of the conflict, President James O'Connell joined Gompers in urging the
union to drop its color bar.238 But the national leadership could not
overcome the resistance from Southern members. Douglas Wilson, editor
of the Machinists Monthly Journal, warned Gompers that the "Southern
delegation will get up on its hind legs, and swear, 'that if you take out that
"word," [white,] accept my resignation right now."' 23 9  When the issue
came to a vote, Wilson's warning proved prescient.240 Similar dynamics
played out elsewhere, as the Southern tail wagged the Northern dog. 241 By
1902, when W.E.B. Du Bois published his landmark study, The Negro

233. P. FONER, ORGANIZED LABOR, supra note 54, at 68-69; MORENO, supra note 95, at 76-
77.

234. See supra text accompanying notes 134-40.

235. See ARNESEN, WATERFRONT, supra note 124, at 74-75 (describing the success of the
New Orleans waterfront labor movement whereby employers "reluctantly accepted the biracial
unions as an unpleasant fact of life"); DANIEL L. LETWIN, THE CHALLENGE OF INTERRACIAL

UNIONISM: ALABAMA COAL MINERS, 1878-1921, at 89-90 (1998) (explaining that during the
late nineteenth century, black and white miners organized together because of "a continued sense
of shared experience as miners, coupled with an awareness that the color line functioned . .. at
their expense").

236. See C. VANN WOODWARD, ORIGINS OF THE NEW SOUTH 1877-1913, at 229 (1951)
(noting that Southern labor wavered between conflicting policies concerning black workers by
either excluding them or taking them as organized workers).

237. The redeemers, who had previously relied upon fraud and intimidation to suppress the
black vote, now began enacting literacy requirements and poll taxes to eliminate it altogether.
ALEXANDER KEYSSAR, THE RIGHT TO VOTE: THE CONTESTED HISTORY OF DEMOCRACY IN THE

UNITED STATES 86-89 (rev. ed., 2009).
238. See MORENO, supra note 95, at 77.
239. Letter from Douglas Wilson to Samuel Gompers (Apr. 14, 1893), in 4 DOCUMENTARY

HISTORY, supra note 126, at 51.
240. MARK PERLMAN, THE MACHINISTS: A NEW STUDY IN AMERICAN TRADE UNIONISM 16

(1961).
241. See, e.g., Letter from H.W. Sherman, Grand Secretary, Int'l Brotherhood of Electrical

Workers, to Samuel Gompers (Nov. 7, 1900), in 4 DOCUMENTARY HISTORY, supra note 126, at 9
(claiming that "all the locals below the Mason & Dixon Line threaten[ed] to withdraw" if a black
local's charter was not revoked).
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Artisan, forty-three AFL affiliates reported zero black members, twenty-
seven acknowledged a token number, and a scant fifteen claimed more than
that. 24 2

In 1906, the Supreme Court put its imprimatur on the strategy of
exclusion. In Hodges v. United States,243 the Court held that Congress
lacked the power to outlaw private white combinations to drive black
workers from their jobs. 244 The government had attempted to circumvent
Cruikshank's state action requirement by relying upon the Thirteenth
Amendment,2 41 which-then, as now-was understood to prohibit slavery
and involuntary servitude whether imposed by government or private
parties.246 This claim gave the Court an opportunity to extend its solicitude
for the constitutional "right of free contract," declared one year before in
Lochner v. New York, 247 to a case involving the freedom of black workers to
make labor contracts--a core concern of the Amendment. 248 As in
Cruikshank, however, hypothetical threats to state autonomy loomed larger
than actual threats to the constitutional rights of black laborers. From the
majority's point of view, there was no way to protect black workers'
freedom of labor without sliding down a slippery slope toward the federal
takeover of all criminal law.249 Moreover, such federal protection would
"commit [the black] race to the care of the Nation" and reduce blacks to
"wards of the Nation."250 From 1906 until 1964, when the Supreme Court
upheld the Civil Rights Act of that year, Hodges would protect the privilege
of white unions and employers to exclude workers of color from jobs.25'

242. THE NEGRO ARTISAN 158 tbl.54, 164 tbl.55, 167 (W.E. Burghardt Du Bois ed., 1902).
243. 203 U.S. 1 (1906).
244. Id. at 18-20.
245. Id. at 15-20.
246. United States v. Kozminski, 487 U.S. 931, 942 (1988); The Civil Rights Cases, 109 U.S.

3, 20 (1883).
247. 198 U.S. 45 (1905).
248. See Pamela S. Karlan, Contracting the Thirteenth Amendment: Hodges v. United States,

85 B.U. L. REV. 783, 783-84 (2005) (noting the irony in the Court's refusal to protect black
workers' ability to carry out their employment contracts only one year after Lochner).

249. Hodges, 203 U.S. at 17-18. In answer to the government's argument that denial of the
power to make contracts was one of the indicia of slavery, the Court stated: "But every wrong
done to an individual by another, acting singly or in concert with others, operates pro tanto to
abridge some of the freedom to which the individual is entitled." Id. Hence, freedom from bodily
assault and trespass would also be guaranteed. Id.

250. Id. at 16, 20.
251. See Mahoney, supra note 21, at 1535-36; Katzenbach v. McClung, 379 U.S. 294 (1974);

Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241 (1964).
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V. Conclusion

There is a tendency to blame white workers for the racial divide in the
American working class. So racist are white workers, it is said, that they
have repeatedly chosen to forego the economic benefits of cross-racial
working-class solidarity in order to enjoy the psychological satisfaction of
lording it over workers of color. If the account presented here holds true,
however, white workers did not make their choices on neutral terrain.
Elites used law to disrupt and discourage cross-racial cooperation. Colonial
planters initially divided white from black laborers by enacting a series of
laws constituting white laborers as a control stratum over enslaved and free
blacks. After the American Revolution, constitutional and statutory law-
interpreted liberally by the Supreme Court-established a nationwide
presumption that even "free" black laborers belonged to the class of chattel
slaves. From the viewpoint of white workers, there was little to be gained
by allying either with black slaves, who could neither vote nor strike, or
with the comparatively tiny cohort of black wage laborers, nearly all of
whom lacked the right to vote. Then, between 1865 and 1870, the
Thirteenth, Fourteenth, and Fifteenth Amendments terminated slavery and
created the greatest opportunity for cross-racial laboring-class cooperation
since the Colonial Era. White supremacists responded with organized
terror, but the Reconstruction state governments, backed by the federal
government, moved to restore law and order. At that crucial juncture, the
Supreme Court blocked federal prosecutors and courts from assisting the
states, clearing the way for planter-led paramilitaries to suppress black
rights and terminate Reconstruction. With the restoration of one-party,
white-supremacist rule in the South, it became effectively impossible to
organize on a cross-racial basis. The Knights of Labor, the agrarian
populist movement, and the American Federation of Labor all made serious
attempts, but fell short. During the late nineteenth and early twentieth
centuries, when the working classes of Europe were building durable and
resilient socialist movements, the American working class was hopelessly
split along racial lines.
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Building Labor's Constitution

Kate Andrias*

Introduction

In recent years, in the face of the Great Recession and skyrocketing
economic inequality, there has been a resurgence of economic justice
movements among low-wage workers.' Take the "Fight for $15," which
began with a few hundred workers in New York but is now national in
scope.2 Fast-food workers, airport and retail workers, home-health aides,
and even adjunct professors all now demand substantially higher wages and
the right to form a union. 3 The campaign has pulled off strikes in cities
across the country.4 It has had stunning success in raising local and state
minimum wages, while shifting the terms of the national debate.5

The Fight for $15 and other low-wage worker campaigns are making
rights-based claims: they demand higher wages, better conditions, and
unions, as of right. They use language like "dignity" and "bills of rights,"

* Assistant Professor, University of Michigan Law School. For helpful conversations and
comments, I am grateful to fellow participants at the Texas Law Review Symposium on the
Constitution and Economic Inequality, and particularly to Willy Forbath and Joey Fishkin.
Thanks also to Sam Bagenstos, Daniel Halberstam, Don Herzog, Ellen Katz, Bill Novak, Richard
Primus, Ted St. Antoine, and Peter Strauss; participants at the Columbia Law School Public Law
workshop; and the editors of the Texas Law Review. Caitlin Fitzgerald, Lexi Peacock, and Megan
Pierce provided excellent research assistance.

1. See Charles M. Blow, Opinion, The Year's Biggest Social Justice Stories, N.Y. TIMES
(Dec. 12, 2015), http://www.nytimes.com/2015/12/21/opinion/the-years-biggest-social-justice-
stories.html?_r=0 [https://penna.cc/3KWC-ZT8Y] (collecting 2015's top social justice stories-
including the fast-food worker strikes).

2. Lydia DePillis, It's Not Just Fast Food: The Fight for $15 Is for Everyone Now, WASH.
POST (Dec. 4, 2014), https://www.washingtonpost.com/news/storyline/wp/2014/12/04/its-not-just
-fast-food-the-fight-for-l5-is-for-everyone-now/ [https://perma.cc/WVH7-YEUJ].

3. Id.; Justine Hofherr, In Boston, the Fight for Better Pay Goes Beyond Fast Food,
BOSTON.COM (Apr. 15, 2015), http://www.boston.com/jobs/news/2015/04/15/boston-the-fight-for
-better-pay-goes-beyond-fast-food/BDdWhOWFRkUiFvvj6NvveP/story.html [https://perma.cc/
BE44-S4JD]. More precisely, the campaign demands the right to form a union "free of
intimidation." See Arun Gupta, Fight for 15 Confidential: How Did the Biggest-Ever
Mobilization of Fast-Food Workers Come About, and What Is Its Endgame?, IN THESE TIMES
(Nov. 11, 2013), http://inthesetimes.com/article/15826/fightfor_15_confidential [https://perma
.cc/H36G-BX94].

4. Bruce Horovitz & Yamiche Alcindor, Fast-Food Strikes Widen into Social-Justice
Movement, USA TODAY (Apr. 15, 2015, 7:32 PM), http://www.usatoday.com/story/money/
2015/04/15/fast-food-strike-fight-for-l 5-service-employees-international-union/25787045/
[https://perma.cc/GVR3-V4RN].

5. Chris Kirkham & Samantha Masunaga, Why the Success of the $15 Minimum Wage
Movement Has Surprised Its Leaders, L.A. TIMES (Nov. 11, 2015, 3:00 AM), http://www.latimes
.com/business/la-fi-1111-minimum-wage-protests-20151111-story.html [https://perma.cc/324T
-THVH].
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and they employ similar tactics to those of earlier rights-based social
movements: marches, civil disobedience, and mass protests.6

But unlike many movements on both the Left and Right, and unlike
earlier incarnations of the labor movement, contemporary worker
movements make almost no appeal to the Constitution. While an
occasional worker or labor leader may articulate his or her claims as based
in protections for free speech, or may exclaim against involuntary servitude,
worker justice movements in the United States do not invoke the
Constitution in any serious or systemic way.'

In their important new work, William Forbath and Joey Fishkin seek to
change this.' They lament the absence of constitutional argumentation by
progressives concerned about economic inequality. They show that during
earlier periods of American history the Constitution was understood as
central to problems of political economy. They describe a "Great
Forgetting" of this past and they exhort political and social actors to once
again understand demands for a more egalitarian, inclusive, and democratic
political economy as constitutionally grounded.9 Forbath and Fishkin are
not alone. In the last few years, other scholars have sought to revitalize a
range of constitutional arguments against mounting economic inequality
generally and the plight of workers in particular,' 0 and have urged social
movements to adopt those arguments."

6. See infra Part II (describing the Fight for $15, Domestic Workers Alliance movement, and
other low-wage worker campaigns).

7. See infra notes 72-83 and accompanying text.
8. JOSEPH FISHKIN & WILLIAM E. FORBATH, THE ANTI-OLIGARCHY CONSTITUTION

(forthcoming 2017) (manuscript at 3) (on file with the Texas Law Review) [hereinafter FISHKIN &
FORBATH, ANTI-OLIGARCHY CONSTITUTION] (arguing that government has a constitutional
obligation to prevent oligarchy, preserve a broad middle class, and construct a democracy of
inclusion and opportunity and urging the recovery of a tradition in which issues of political
economy are understood as constitutional); accord Joseph Fishkin & William E. Forbath, The
Anti-Oligarchy Constitution, 94 B.U. L. REV. 669, 672 (2014) [hereinafter Fishkin & Forbath,
Anti-Oligarchy Constitution]; Joseph Fishkin & William E. Forbath, The Great Society and the
Constitution of Opportunity, 62 DRAKE L. REv. 1017, 1022-23 (2014) [hereinafter Fishkin &
Forbath, Great Society]; Joseph Fishkin & William E. Forbath, Wealth, Commonwealth, & The
Constitution of Opportunity: A Story of Two Traditions, 38 NOMOS (forthcoming 2016)
(manuscript at 3) http://papers.ssm.com/sol3/papers.cfm?abstract_id=2620920 [https://perma.cc/
PU79-YMLW] [hereinafter Fishkin & Forbath, Wealth, Commonwealth].

9. See Fishkin & Forbath, Wealth, Commonwealth, supra note 8, at 1, 6-7, 28 (recognizing
that the problems of economic and political inequality are well known, but arguing that Americans
have "forgotten" or "lost the constitutional stakes-the sense that these threats to our democracy
of opportunity are threats, as well, to our constitutional order"); see also Fishkin & Forbath, Anti-
Oligarchy Constitution, supra note 8, at 670 (describing "forgotten" tradition and urging
recovery); Fishkin & Forbath, Great Society, supra note 8, at 1023 (recounting how the
"Constitution of Opportunity" was "forgotten").

10. See, e.g., Bertrall L. Ross II & Su Li, Measuring Political Power: Suspect Class
Determinations and the Poor, 104 CALIF. L. REV. 323, 329 (arguing for an alternative, more
holistic, measure of political power that would require reconsideration of the suspect class status
of groups like the poor); Ganesh Sitaraman, The Puzzling Absence of Economic Power in
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I am sympathetic to arguments in favor of a "constitution of
opportunity" or an "anti-oligarchy" constitution. At the same time, I want
to take seriously the choice of worker movements not to lay claim to the
Constitution. That is, I want to offer some thoughts as to why they are not
doing so-reasons that stem more from conflict and loss than from
forgetting-and to suggest that what they are doing instead might be a
necessary precondition to the kind of constitutional argumentation that
Forbath, Fishkin, and others urge.

So why don't worker movements invoke the Constitution?

The problem is not the lack of a blueprint. Scholars have explained
how the Constitution can be read to support rights to decent employment
and unionization.12  The arguments rest on the First, Thirteenth, and
Fourteenth Amendments; the Guarantee Clause; as well as the
Constitution's overall structure, purpose, and history. Many of these
arguments are conceptually sound-at least as sound as other constitutional
arguments that form our doctrine. 13 Some are consistent in principle with
the received wisdom regarding the original understanding of the
Constitution and the Reconstruction Amendments. And several boast
impressive pedigrees. Earlier worker movements have looked to the
Constitution as a source of inspiration for their demands. On occasion,
such movements have prevailed on elected officials to accept their
constitutional vision.

To be sure, courts do not currently embrace these arguments.14 Yet the
absence of supporting precedent is only a partial answer to the question:
Why no constitutional argumentation? Successful social movements, past
and current, have invoked the Constitution even when their aspirations
required changes to the ruling doctrines of constitutional law.15 They direct

Constitutional Theory, 101 CORNELL L. REV. (forthcoming 2016) (manuscript at 1-3) (critiquing
constitutional theory for giving insufficient attention to economic inequality); Nicholas O.
Stephanopoulos, Political Powerlessness, 90 N.Y.U. L. REV. 1527, 1531-33 (2015) (arguing that
a group is relatively powerless and therefore entitled to heightened scrutiny if its "policy
preferences are less likely to be enacted than those of similarly sized and classified groups" and
arguing, on that theory, for protection of the poor (emphasis omitted)). On recent scholarship
regarding labor rights, see infra Part I.

11. See, e.g., Marion Crain & Ken Matheny, Beyond Unions, Notwithstanding Labor Law, 4
U.C. IRVINE L. REV. 561, 606 (2014) (urging worker groups to invoke constitutional arguments
about the freedom of assembly as "a new rhetorical tool in the struggle to win hearts and minds").

12. See infra Part I.
13. Cf Richard Primus, Unbundling Constitutionality, 80 U. CHI. L. REV. 1079, 1133-34

(2013) (describing the gap between the text of the First Amendment and the Equal Protection
Clause, and related doctrine).

14. See infra Part III.
15. For a recent overview of the legal and sociological literature on constitutional change,

courts, and social movements, see Douglas NeJaime, Constitutional Change, Courts, and Social
Movements, 111 MICH. L. REV. 877, 877-78 (2013); see also infra notes 84-87 and accompanying
text.
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their arguments to the public and to constitutional actors outside the
Court-legislators and executives, among others. Such argumentation
provides inspiration and a source for organizational strength and
legitimacy.1 6 And the hope is that, over time, the courts will come to accept
the movement's view of the Constitution.

Labor, however, appears to eschew this strategy. To understand why,
one must consider the movement's relationship to courts and to legal elites
more generally. 7 U.S. courts are not good venues for labor. The history of
judicial antagonism dates back over one hundred years, when judges
frequently enjoined workers' collective action using conspiracy and
antitrust law, while striking down protective employment legislation under
a liberty-of-contract theory.' 8 Court hostility to worker movements
continues today.' 9 And the problem goes beyond the hostility of particular
judges to unions. The deepest aspirations of the labor movement are
fundamentally mismatched with court-derived constitutional rights as they
have developed in the United States. The doctrine's strong distinctions
between the public and private spheres of life and between negative and
positive rights pose significant challenges for constitutional labor rights.20

Indeed, a more fundamental conflict may exist: the goal of labor law,
at least from the perspective of the most utopian elements of the labor
movement, is to democratize control over workers' lives and, more broadly,
over the economy and politics. Appeals to courts are in tension with this
aim. Federal courts are, after all, designed to be insulated, elite institutions.
Even assuming that courts are often responsive to popular sentiment, court
definition of constitutional rights is a largely nondemocratic process-at
least under our current system of judicial supremacy.2'

16. See Douglas NeJaime, The Legal Mobilization Dilemma, 61 EMORY L.J. 663, 668 (2012)
(recognizing that advocates can "use litigation to ... obtain leverage with government officials,
convince the public, and influence elites," and that benefits may result simply from the act of
claiming rights).

17. There are, of course, other explanations for why some of the constitutional arguments on
offer may not be taken up. For example, those who seek to apply antislavery arguments to
contemporary labor problems may risk being accused of inappropriately appropriating (or even
minimizing) the horrific experience of a particular racial group. They also may face wariness
from groups of workers who do not wish to be associated with the experience of chattel slavery.
Or, quite simply, the problems facing workers today may simply not feel like problems analogous
to slavery. This Essay explores one reason for labor's reluctance to make constitutional
arguments without suggesting the reason is fully explanatory.

18. See CHRISTOPHER L. TOMLINS, THE STATE AND THE UNIONS: LABOR RELATIONS, LAW,
AND THE ORGANIZED LABOR MOVEMENT IN AMERICA, 1880-1960, at 44-52, 61-67 (1985)
(recounting the courts' treatment of collective action and the conflict between courts and the
American Federation of Labor); William E. Forbath, The Shaping of the American Labor
Movement, 102 HARV. L. REV. 1109, 1185-95 (1989) [hereinafter Forbath, Shaping American
Labor] (describing the response of courts to labor movements in America).

19. See infra notes 126-29 and accompanying text.
20. See infra notes 140-142 and accompanying text.
21. See infra notes 97-100, 148-50 and accompanying text.
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The response of scholars who urge constitutional argumentation is that
workers should invoke the Constitution as a source of strength in the
political arena, without turning to courts.22 But the labor movement's lived
experience is that even when workers direct their constitutional claims to
elected officials, courts often end up reviewing-and rejecting-their
validity.2 3 Against this backdrop, it is no wonder that the contemporary
labor movement avoids constitutional argumentation.

In short, the problem might not be so much a great forgetting, but an
acute remembering. Labor's constitutional vision has been tested through
conflict and resoundingly rejected. In that context, constitutional arguments
hold little promise and have little purchase.

That does not mean, however, that the constitutional project need be
abandoned. One could imagine an alternative world in which constitutional
argumentation on behalf of labor's goals would have more purchase-a
world in which the Constitution might be read to provide a right to a union
and collective bargaining, to decent wages and benefits, to basic dignity and
a measure of democracy at work. For that world to exist, however, more of
the citizenry-and more of the decision-making class-would have to be
favorably disposed toward those goals. The fundamental political
commitments of the nation would have to shift along with the posture of the
judiciary.

In fact, low-wage worker campaigns like the Fight for $15 and the
Domestic Workers Alliance are attempting to bring about that shift.24 They
are seeking to change the nation's basic commitments by making public
arguments, by enacting new laws, and by pushing for new regulatory
interpretations. Through legislative work, protests, strikes, and the use of
social media, they are seeking to persuade the public and elected officials of
the rightness of their demands and to enact their vision of labor rights.
They are engaging in "small-c" constitutionalism by attempting to change

22. See, e.g., Crain & Matheny, supra note 11, at 606 (arguing that "refraining labor rights as
assembly rights would offer modern unions and other worker advocacy groups a new rhetorical
tool in the struggle to win hearts and minds"); William E. Forbath, The Distributive Constitution
and Workers' Rights, 72 OHIO ST. L.J. 1115, 1156 (2011) [hereinafter Forbath, Distributive
Constitution] (arguing that "[w]e need to recall the progressive economic outlook on economic
life" in order to remind "lawmakers that there are constitutional stakes in attending seriously to the
economic needs of ordinary Americans"); William E. Forbath, Social and Economic Rights in the
American Grain: Reclaiming Constitutional Political Economy, in THE CONSTITUTION IN 2020
55, 57 (Jack M. Balkin & Reva B. Siegel eds., 2009) [hereinafter Forbath, American Grain]
(arguing that progressive counter narratives to the laissez-faire view of the Constitution can help
create political will to achieve legislative change).

23. See infra notes 115-25 and accompanying text.
24. See infra Part IV.
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the web of practices, institutions, norms, and traditions that structure
American society.25

Such law reform and social change efforts are essential prerequisites to
the development of court-based constitutional labor rights. Without the
political and legal changes the movements urge, it is inconceivable that
common law courts-faithful to precedent, incremental in approach, and
drawn from the elite-will adopt the constitutional arguments that
progressive legal scholars urge. For this reason, defending and expanding
labor's ongoing statutory and regulatory reform efforts may, for now at
least, be as important as any debate about whether or where in the
Constitution to lodge labor rights.

The remainder of this Essay proceeds as follows. Part I outlines the
arguments for constitutional labor rights advanced by scholars but currently
unused by worker movements. Part II elaborates the claim that
contemporary worker movements are not invoking the Constitution.
Part III argues that the movements' relationship to courts and court-derived
constitutional law helps explain the silence. Part IV concludes by sketching
how the actual practice of today's worker movements supports an
alternative way of approaching the construction of an "anti-oligarchy"
Constitution.

I. The Case for Constitutional Labor Rights

Before proceeding, it is important to define more precisely what
constitutes "labor rights" and, relatedly, "constitutional labor rights." By
most accounts, workplace law is divided into two main categories,
collective and individual, both of which function to protect workers and
both of which could potentially be constitutionally derived.2 6

25. See Primus, supra note 13, at 1082 (describing "small-c" constitutionalism and discussing
the diversity of small-c constitutional theories). For additional scholarship on the practice of
small-c constitutionalism and on how Americans have used statutory and administrative law to
construct constitutional meaning, see generally 1 BRUCE ACKERMAN, WE THE PEOPLE:
FOUNDATIONS 20 (1991); AKHIL REED AMAR, AMERICA'S UNWRITTEN CONSTITUTION: THE
PRECEDENTS AND PRINCIPLES WE LIVE BY ix-xi (2012); JACK M. BALKIN, LIVING ORIGINALISM
3-6, 69-73 (2011); WILLIAM N. ESKRIDGE JR. & JOHN FEREJOHN, A REPUBLIC OF STATUTES:
THE NEW AMERICAN CONSTITUTION 1-2 (2013); Karl N. Llewelyn, The Constitution as an
Institution, 34 COLUM. L. REV. 1 (1934); Keith E. Whittington, Constructing a New American
Constitution, 27 CONST. COMMENT. 119, 120-25 (2010); Ernest A. Young, The Constitution
Outside the Constitution, 117 YALE L.J. 408, 415-26 (2007); Stephen M. Griffin, Understanding
Informal Constitutional Change 1-2 (Tulane Univ. Sch. of Law, Pub. Law & Legal Theory
Working Paper Series, Working Paper No. 16-1, 2016), http://ssrn.com/abstract=2724580 [https://
perma.cc/FVN5-SBGJ] (considering a possible conflict between "small-c" and "big-C"
constitutionalism).

26. See Benjamin I. Sachs, Employment Law as Labor Law, 29 CARDOZO L. REV. 2685,
2701-03 (2008) (noting the conventional view that labor law and employment law are
dichotomous and contradictory modes of intervention into workplace governance); infra note 35
(collecting literature).
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The National Labor Relations Act (NLRA) is the primary statute that

governs collective labor relations in the private sector.27 In broad terms, it
"governs workers' efforts to advance their own shared interests" through
self-organization and collective action.28 It protects, or purports to protect,
the right of private-sector workers to choose to bargain collectively with
their employers, to organize with other employees in unions or other
workplace associations, and to engage in peaceful "concerted activit[y]" by
withholding labor or by peacefully picketing.2 9 Many state laws, and some
state constitutions, provide similar protections for public-sector workers,30
though others restrict the extent of their employees' collective labor rights.3'

Individual employment rights are treated by a broad range of federal
and state employment laws, including the Fair Labor Standards Act, the
Occupational Safety and Health Act, and the Family and Medical Leave
Act.3 These operate independently of any collectivization in the
workplace.33 They protect the rights of workers to minimum standards and
fair treatment, including minimum wages, maximum hours, safe working
conditions, a modicum of unpaid leave, and other basic dignities at work.34

27. 29 U.S.C. 151-69 (2012).
28. Cynthia L. Estlund, The Ossification of American Labor Law, 102 COLUM. L. REV. 1527,

1527 (2002).

29. 29 U.S.C. 157.
30. Some state constitutions include a right to bargain collectively that covers public

employees. For example, the Florida Constitution states: "The right of employees, by and through
a labor organization, to bargain collectively shall not be denied or abridged." FLA. CONST. art. 1,

6.
31. See, e.g., Professional Educators Collaborative Conference Act of 2011, TENN. CODE

ANN. 49-5-603 (2012) (repealing a 1974 law that authorized collective bargaining for public
school teachers and permitting only "collaborative conferencing"); 2011 Wis. Act 10, 210, 219,
2011 Wis. Legis. Serv. 23, 44-45 (West) (prohibiting government employers from collectively
bargaining with their general employees over anything except base wages; making it more
challenging for general-employee unions to obtain certification as exclusive bargaining agents;
and precluding general-employee unions from using automatic payroll deductions and fair-share
agreements).

32. See, e.g., Fair Labor Standards Act of 1938, 29 U.S.C. 201-19 (2012); Occupational
Safety and Health Act of 1970, 29 U.S.C. 651-78 (2012); Family and Medical Leave Act
(FMLA) of 1993, 29 U.S.C. 2601-54 (2012).

33. Sachs, supra note 26, at 2688.
34. For these purposes, I cabin off the problem of discrimination, addressed by a range of

federal and state statutes. See, e.g., Age Discrimination in Employment Act, 29 U.S.C. 621-34
(2012) (dealing with discrimination based on age); Civil Rights Act of 1964, 42 U.S.C. 2000e-
2000e-17 (2012) (dealing with discrimination on the basis of race, sex, religion, or national
origin); Americans with Disabilities Act, 42 U.S.C. 12101-12113 (dealing with discrimination
based on disabilities). Of course, the division between employment law and employment
discrimination law is somewhat artificial. See Cynthia Estlund, Rebuilding the Law of the
Workplace in an Era of Self-Regulation, 105 COLUM. L. REV. 319, 376 (2005) (explaining that
employee civil rights, "some of them backed with private rights of action, are embedded within
many of the labor standards regimes"). But, in contrast to minimum entitlements and collective
labor rights, there is a developed line of constitutional law doctrine that tackles problems of
discrimination, at least in the public sector.
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Labor and employment law scholars dispute the extent to which the
two categories of rights, collective and individual, operate in tension with
one another, as well as whether the division makes conceptual sense.35

They also question whether the regime actually delivers on its promise to
protect workers' rights in the contemporary economy-most scholars and
worker advocates believe it does not.36

But there is little dispute that Americans, at least in the private sector,
derive most of their workplace rights from statutes, not from the
Constitution. The Constitution guarantees neither a right to minimum
entitlements at work nor a right to strike or to bargain collectively. 37 It
provides some protection for labor picketing, although less than is provided
for many other forms of protest.38 Indeed, some commentators have
referred to the field of labor as a constitutional "black hole." 39

Scholars at this Symposium and elsewhere have challenged various
aspects of the Court's approach, arguing that the Constitution should be

35. For leading accounts of the tension between collective and individual rights, see, for
example, NELSON LICHTENSTEIN, STATE OF THE UNION: A CENTURY OF AMERICAN LABOR 141
(2003); James J. Brudney, Reflections on Group Action and the Law of the Workplace, 74 TEXAS
L. REV. 1563, 1564-65 (1996); Estlund, supra note 34, at 326-55; Reuel E. Schiller, From Group
Rights to Individual Liberties: Post-War Labor Law, Liberalism, and the Waning of Union
Strength, 20 BERKELEY J. EMP. & LAB. L. 1, 4 (1999); Katherine Van Wezel Stone, The Legacy of
Industrial Pluralism: The Tension Between Individual Employment Rights and the New Deal
Collective Bargaining System, 59 U. CHI. L. REV. 575, 593, 637-38 (1992). For an account of
how the division between the categories breaks down, see Estlund, supra note 34, at 329; and
Sachs, supra note 26, at 2688-89.

36. The scholarship on this point is significant. Examples include: KATHERINE V.W. STONE,
FROM WIDGETS TO DIGITS: EMPLOYMENT REGULATION FOR THE CHANGING WORKPLACE
(2004); DAVID WEIL, THE FISSURED WORKPLACE (2014); Brudney, supra note 35, at 1563-64;
Estlund, supra note 28, at 1596; Paul Weiler, Promises to Keep: Securing Workers' Rights to Self-
Organization Under the NLRA, 96 HARV. L. REV. 1769, 1769 (1983).

37. In NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937), the Supreme Court gestured
toward a fundamental right to engage in union activity, but ultimately upheld the NLRA under
Congress's Commerce Clause authority. Id. at 36-37. In subsequent years, the Court recognized
a constitutional right to join a union in Thomas v. Collins, 323 U.S. 516, 533-34 (1945), but not a
right to bargain or to process grievances through a union in Smith v. Arkansas State Highway
Employees, 441 U.S. 463, 464-65 (1979). See also United Fed'n of Postal Clerks v. Blount, 325
F. Supp. 879, 883 (D.D.C. 1971) (emphasizing that there is no constitutional right to strike), aff'd
404 U.S. 802 (1971).

38. E.g., Int'l Bhd. of Teamsters, Local 695 v. Vogt, Inc., 354 U.S. 284, 294-95 (1957)
(allowing state court to enjoin peaceful labor picketing on ground that purpose was coercive and
therefore contrary to public policy); see also Alan Hyde, Exclusion Is Forever: How Keeping
Labor Rights Separate from Constitutional Rights Has Proven to be a Bad Deal for American
Trade Unions and Constitutional Law, 15 CANADIAN LAB. & EMP. L.J. 251, 255 (2009-2010)
(showing how union picketing is uniquely disfavored).

39. James Gray Pope, Labor and the Constitution: From Abolition to Deindustrialization, 65
TEXAS L. REV. 1071, 1074-76 (1987); cf Cynthia Estlund, Are Unions a Constitutional
Anomaly?, 114 MICH. L. REV. 169, 177-78 (2015) (arguing that unions are distinct in our legal
system and subject to a quid pro quo that both constrains and empowers them in ways that form an
essential context for adjudicating related constitutional claims).
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understood to speak to problems of economic welfare and concentrations of
private power generally 40 , and to problems of labor in particular.

With respect to labor, several theories are available. At a high level of
generality, the argument runs, labor rights advance "bedrock constitutional
values" such as "equal liberty and respect, dignity, freedom of expression
and association, and republican self-rule." 4 1  Labor rights are key
mechanisms to redress "economic inequality, domination, and
dependency." 42 They are a prerequisite to the democratic and egalitarian
society promised, or at least anticipated, by the Constitution. 43 On this
account, provisions in the Constitution that grant Congress power to protect
civil rights and civil liberties should be interpreted to provide the capacity
to guarantee labor rights, and courts should construe statutes to avoid
conflict with the fundamental labor rights commitments of the
Constitution.44

More formal constitutional law arguments exist as well. A starting
point is the First Amendment. For example, the Court could easily
invalidate state and federal restraints on labor protest, aligning labor-

40. See generally BALKIN, supra note 25, at 240-44, 251-52; Akhil Reed Amar, Forty Acres
and a Mule: A Republican Theory ofMinimum Entitlements, 13 HARV. J.L. & PUB. POL'Y 37, 37-
43 (1990); Charles L. Black, Jr., Further Reflections on the Constitutional Justice of Livelihood,
86 COLUM. L. REV. 1103, 1104-17 (1986); Paul Brest, Further Beyond the Republican Revival:
Toward Radical Republicanism, 97 YALE L.J. 1623, 1623-31 (1988); Peter B. Edelman, The Next
Century of Our Constitution: Rethinking Our Duty to the Poor, 39 HASTINGS L.J. 1, 3 (1987);
Kenneth L. Karst, The Supreme Court, 1976 Term-Foreword: Equal Citizenship Under the
Fourteenth Amendment, 91 HARV. L. REV. 1, 2-5 (1977); Goodwin Liu, Education, Equality, and
National Citizenship, 116 YALE L.J. 330, 334-35 (2006); Frank I. Michelman, In Pursuit of
Constitutional Welfare Rights: One View of Rawls' Theory of Justice, 121 U. PA. L. REV. 962,
963, 966-67 (1973) [hereinafter Michelman, In Pursuit of Constitutional Welfare Rights]; Frank I.
Michelman, The Supreme Court, 1968 Term-Foreword: On Protecting the Poor Through the
Fourteenth Amendment, 83 HARV. L. REV. 7, 9-12 (1969) [hereinafter Michelman, The Supreme
Court, 1968 Term-Foreword]. For recent work by scholars who seek to use the Fourteenth
Amendment to protect the poor, see generally Ross & Li, supra note 10, at 327, 341-82 (assessing
the political power of the poor and critiquing the Court's holdings that the poor are not a suspect
class); and Stephanopoulos, supra note 10, at 1531-33, 1535, 1577-79 (proposing a new
definition of "political powerlessness" for purposes of equal protection doctrine and arguing,
based on that definition, that the poor have a compelling claim to suspect status).

41. Forbath, Distributive Constitution, supra note 22, at 1119; see also id. at 1118 ("[G]ross
economic inequality produces gross political inequality. You cannot have a constitutional
republic, or what the Framers called a 'republican form of government,' and certainly not a
constitutional democracy, in the context of gross material inequality among citizens....").

42. Id. at 1119; Jacob S. Hacker & Paul Pierson, Winner-Take-All Politics: Public Policy,
Political Organization, and the Precipitous Rise of Top Incomes in the United States, 38 POL. &
Soc'Y 152, 179-80 (2010).

43. Forbath, Distributive Constitution, supra note 22, at 1118.
44. See generally Fishkin & Forbath, Anti-Oligarchy Constitution, supra note 8, at 670-72;

Fishkin & Forbath, Great Society, supra note 8, at 1020-23.
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picketing doctrine with other areas of free speech law.45 Or, in a more
significant departure from precedent, the Court could interpret the First
Amendment's speech and assembly clauses to give employees greater rights
in organizing campaigns, boycotts, and strikes, or at least to authorize
Congress and regulators to balance those rights with employer rights.46

There are historical antecedents for understanding labor rights to be
protected under the First Amendment. Laura Weinrib has shown that, at the
time of the New Deal, civil libertarians considered unions to be essential
prerequisites to the freedom of speech, press, and assembly.47 Congress,
after passing the NLRA, made clear that it too understood the rights to
organize and bargain collectively as First Amendment rights. 48 Even the
Supreme Court, in a plurality opinion in Hague v. CIO,49 concluded that it
is a "privilege inherent in citizenship of the United States" to discuss the
"full freedom of association and self-organization of workers" conferred by
the NLRA."

Others have suggested that the Thirteenth Amendment is the "natural
starting point in the search for a constitutional theory of labor liberty."51

That Amendment, after all, is the sole constitutional provision that directly
addresses labor relations; it also stands out as the sole rights provision that

45. Pope, supra note 39, at 1090; see also Catherine Fisk & Jessica Rutter, Labor Protest
Under the New First Amendment, 36 BERKELEY J. EMP. & LAB. L. 277, 281 (2015) (arguing for
changes to labor-picketing doctrine).

46. See Marion Crain & John Inazu, Re-Assembling Labor, 2015 U. ILL. L. REV. 1791, 1798-
805 (arguing that freedom of assembly should be a source of legal protections for labor unions and
worker advocacy efforts); Crain & Matheny, supra note 11, at 606 (same); Charlotte Garden,
Citizens, United and Citizens United: The Future of Labor Speech Rights?, 53 WM. & MARY L.
REv. 1, 17 (2011) [hereinafter Garden, Citizens United] (arguing that recent First Amendment
doctrine in campaign finance context calls into question the validity of cases limiting protections
for labor speech); Charlotte Garden, Labor Values Are First Amendment Values: Why Union
Comprehensive Campaigns Are Protected Speech, 79 FORDHAM L. REv. 2617, 2620 (2011)
[hereinafter Garden, Labor Values] (arguing that labor speech should receive heightened First
Amendment scrutiny); Kate E. Andrias, Note, A Robust Public Debate: Realizing Free Speech in
Workplace Representation Elections, 112 YALE L.J. 2415, 2421-25 & n.19 (2003) (urging greater
consideration of the speech rights of employees in organizing campaigns).

47. Laura M. Weinrib, Civil Liberties Outside the Courts, 2014 SUP. CT. REv. 297, 326-30;
see also Pope, supra note 39, at 1090 (reporting that civil libertarians in this era regarded striking
and picketing as exercises of basic civil rights).

48. See Weinrib, supra note 47, at 332 (describing Congress's decision to authorize the
investigation of violations of free speech and assembly rights and "undue interference with the
right of labor to organize and bargain collectively" (internal quotation marks omitted)).

49. Hague v. Comm. for Indus. Org., 307 U.S. 496 (1939).
50. Id. at 512-13; see also Weinrib, supra note 47, at 398 (discussing the plurality opinion in

Hague).
51. Pope, supra note 39, at 1096; see also James Gray Pope, What's Different About the

Thirteenth Amendment, and Why Does It Matter?, 71 MD. L. REv. 189, 189 (2012) [hereinafter
Pope, What's Different].
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explicitly protects against private concentrations of power.5 As Lea
VanderVelde and Eric Foner have documented, there is at least some
evidence that the framers of the Thirteenth Amendment intended the ban on
involuntary servitude to provide meaningful protections for worker
autonomy.53 Consistent with that view, the Supreme Court, in striking
down peonage laws, has recognized that the Thirteenth Amendment reaches
not only emancipated African-Americans, but also mandates a "basic
system of free labor"54 for all persons of "whatever race, color, or estate."55

Though the Court has not, outside of the peonage context, used the
Thirteenth Amendment's promise of "free labor" to protect collective or
individual labor rights,56 earlier social movements and political actors have.
James Gray Pope has shown that the Thirteenth Amendment was a tool of
pre-New Deal-era unionists who sought to ground the right to unionize in a
theory of free labor. 57 Risa Goluboff has documented how lawyers in the
Department of Justice Civil Rights Division invoked the Thirteenth

52. See Jones v. Alfred H. Mayer Co., 392 U.S. 409, 436-37 (1968) (recognizing the
Thirteenth Amendment's reach to private discrimination); Pope, What's Different, supra note 51,
at 189 ("[T]he Thirteenth Amendment stands out as the sole rights guarantee that protects not only
against government, but also against private concentrations of power .... ").

53. ERIC FONER, FREE SOIL, FREE LABOR, FREE MEN: THE IDEOLOGY OF THE REPUBLICAN
PARTY BEFORE THE CIVIL WAR 40-69 (1995); Lea S. VanderVelde, The Labor Vision of the
Thirteenth Amendment, 138 U. PA. L. REV. 437, 438, 472-74 (1989). But cf Pamela Brandwein,
The Labor Vision of the Thirteenth Amendment, Revisited, GEO. J.L. & PUB. POL'Y (forthcoming
2017) (arguing that the free labor vision embraced an equal right to a contracted or market wage
but not a right to a minimum or living wage).

54. Pollock v. Williams, 322 U.S. 4, 17, 25 (1944) (striking down a Florida peonage law and
setting forth its most extensive justification for protecting the inalienable right to quit work under
the Thirteenth Amendment). In Pollock, the Court wrote:

[I]n general the defense against oppressive hours, pay, working conditions, or
treatment is the right to change employers. When the master can compel and the
laborer cannot escape the obligation to go on, there is no power below to redress and
no incentive above to relieve a harsh overlordship or unwholesome conditions of
work.

Id. at 18.
55. Bailey v. Alabama, 219 U.S. 219, 241, 245 (1911) (striking down Alabama's debt

peonage law); see also Hodges v. United States, 203 U.S. 1, 17 (1906) (stating that the Thirteenth
Amendment reaches "every race and every individual"), overruled on other grounds by Jones, 392
U.S. at 441 n.78.

56. James Gray Pope, Contract, Race, and Freedom of Labor in the Constitutional Law of
"Involuntary Servitude, " 119 YALE L.J. 1474, 1478-79 (2010).

57. E.g., James Gray Pope, The Thirteenth Amendment Versus the Commerce Clause: Labor
and the Shaping of American Constitutional Law, 1921-1957, 102 COLUM. L. REV. 1, 12-25
(2002) (discussing the pre-New Deal labor movement's use of the Thirteenth Amendment to
justify the constitutionality of prolabor legislation); see also James Gray Pope, Labor's
Constitution of Freedom, 106 YALE L.J. 941, 943 (1997) [hereinafter Pope, Labor's Constitution]
(describing labor's freedom constitution and analyzing it as a form of constitutional insurgency).
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Amendment beginning in the 1940s to oppose forms of economic coercion
beyond peonage.58

Scholars have also marshaled the Fourteenth Amendment in favor of
labor rights. The Equal Protection and Due Process clauses could be read
to provide rights to minimum economic entitlements, including decent
wages and a measure of democracy at work.59 Here, again, there is
historical precedent. The pre-New Deal labor movement understood the
Fourteenth Amendment, along with the First and Thirteenth Amendments
and the Constitution's commitment to Republican Government, to protect
rights to associate, assemble, and unionize, and to ensure certain minimum
economic rights at work.60 Though these constitutional claims were
repeatedly spurned by the courts, labor brought them again and again to
Congress and state legislatures. 61

In short, legal historians have demonstrated that arguments for
constitutional labor rights now dismissed by lawyers and judges as lacking
foundation were once plausible. And legal theorists have offered several
cogent blueprints "for a broad conception of social and economic
citizenship" or a right of "free labor" encompassing decent work and a
measure of economic democracy. 62

58. See Risa L. Goluboff, The Thirteenth Amendment and the Lost Origins of Civil Rights, 50
DUKE L.J. 1609, 1647-68 (2001) (discussing how the 1940s Department of Justice lawyers
improvised within available constitutional and statutory language, and expanded the meaning and
scope of the Thirteenth Amendment to reach other impediments to free labor).

59. For scholarship urging such interpretation, see generally Karst, supra note 40; Liu, supra
note 40; Michelman, In Pursuit of Constitutional Welfare Rights, supra note 40; Michelman, The
Supreme Court, 1968 Term-Foreword, supra note 40. Cynthia Estlund has also urged a due
process framework, in the form of a "just cause" requirement for discharge and a fair hearing.
Cynthia L. Estlund, Free Speech and Due Process in the Workplace, 71 IND. L.J. 101, 104 (1995);
see also Cynthia Estlund, Free Speech Rights That Work at Work: From the First Amendment to
Due Process, 54 UCLA L. REV. 1463, 1463-64 (2007).

60. William E. Forbath, Caste, Class, and Equal Citizenship, 98 MICH. L. REV. 1, 59 (1999).

61. Id. at 59; see also id. at 60.

62. William E. Forbath, Why Is This Rights Talk Different from All Other Rights Talk?
Demoting the Court and Reimagining the Constitution, 46 STAN. L. REV. 1771, 1774 (1994)
(reviewing CASS R. SUNSTEIN, THE PARTIAL CONSTITUTION (1993)). Several foreign legal
systems have interpreted similar constitutional provisions to provide labor rights. See, e.g.,
Rebecca Scott et al., How Does the Law Put an Analogy to Work? Discerning 'A Condition
Analogous to That of a Slave' in Contemporary Brazil (May 2, 2016) (working paper) (on file
with author) (discussing Brazil's efforts to identify and prosecute cases of contemporary slavery);
see also Health Servs. & Support, Facilities Subsector Bargaining Ass'n v. British Columbia,
[2007] 2 S.C.R. 391, 393 (Can.) (holding that the right to freedom of association in the Charter of
Rights and Freedoms included the right to collective bargaining). But cf Alan Bogg & Keith
Ewing, A (Muted) Voice at Work? Collective Bargaining in the Supreme Court of Canada, 33
COMP. LAB. L. & POL'Y J. 379, 379 (2012) (discussing the Canadian Supreme Court's subsequent
partial retreat). The comparative question of why some legal and constitutional regimes have been
more sympathetic to labor rights is beyond the scope of this Essay.
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II. The Contemporary Absence of Constitutional Claims

Still, not even the most optimistic supporters of constitutional labor
rights believe the current Supreme Court will embrace a labor-rights or anti-
oligarchy vision of the Constitution. They are right. When the more liberal
members of the current Court offer a defense of union rights or wage and
hour laws, they rely almost entirely on stare decisis and legislative or
administrative prerogative, rather than on any argument that the
Constitution protects labor rights.63 And no member of the current Court
has embraced the idea that the Constitution should be understood to require
the provision of basic economic entitlements. 64

For this reason, the immediate audience for constitutionalizing labor
rights lies outside the courts. Scholars direct their arguments to fellow
academics and students-tomorrow's judges, perhaps.65 They also write for
existing social movements and political actors-those who seek to bring
about an alternative regime that guarantees a more equitable distribution of
resources and political power.66 Social movements, constitutional optimists
urge, can gain traction by placing their demands within a constitutional
register, by arguing that the Constitution inspires, and perhaps compels,
their political objectives. 67 Ultimately, they can help bring into being the
understanding that judges will later read into the text of the Constitution.68

Yet, despite the efforts of scholars, contemporary, on-the-ground
worker movements are not making constitutional arguments in any explicit
or sustained way. Consider again the Fight for $15. Over the course of the

63. See, e.g., Harris v. Quinn, 134 S. Ct. 2618, 2645 (2014) (Kagan, J., dissenting) ("I begin
where this case should also end-with this Court's decision in Abood.").

64. See Ruth Bader Ginsburg, Associate Justice, Supreme Court of the United States, Address
at the University of Michigan, Tanner Lecture on Human Values (Feb. 6, 2015).

65. Forbath, supra note 62, at 1772.
66. See, e.g., id. at 1772-74 (urging greater reliance on constitutional politics, in place of

constitutional adjudication, to advance a vision of equal citizenship); Robin West, The Missing
Jurisprudence of the Legislated Constitution, in THE CONSTITUTION IN 2020, supra note 22, at 79
("I will suggest that progressive lawyers should take this opportunity of their respite from judicial
power and attend to the development of that Constitution, so that we might at some point in the
future urge fidelity to it on the part of our representatives, rather than continue to attend, with the
same intense devotion that still characterizes our current legal zeitgeist, to the adjudicated
Constitution.").

67. E.g., Crain & Matheny, supra note 11, at 606; Forbath, American Grain, supra note 22, at
55, 57; Forbath, Distributive Constitution, supra note 22, at 118.

68. See, e.g., Reva B. Siegel, Constitutional Culture, Social Movement Conflict and
Constitutional Change: The Case of the De Facto ERA, 94 CALIF. L. REv. 1323, 1323 (2006)
(examining the aftermath of the Equal Rights Amendment (ERA) defeat and showing how
constitutional culture channels social movement conflict to produce enforceable constitutional
understandings); Reva B. Siegel, Text in Contest: Gender and the Constitution From a Social
Movement Perspective, 150 U. PA. L. REv. 297, 312-13 (2001) [hereinafter Siegel, Text in
Contest] (demonstrating that "[c]laims on the text of the Constitution made by mobilized groups
of Americans outside the courthouse helped bring into being the understandings that judges then
read into the text of the Constitution").
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past several years, low-wage workers in fast food and retail, organized
primarily by the Service Employees International Union, have participated
in a series of intermittent strikes and protests.69 They are calling for a base
wage of fifteen dollars an hour and the right to form a union.70 The
movement has had significant success since it began a few years ago. It has
focused attention on the plight of low-wage workers and has succeeded in
winning new minimum wage statutes from a number of state and local
governments across the country.7'

The claims made by the Fight for $15 are rights based: workers are
demanding a living wage and union rights as fundamental entitlements.72
Yet constitutional arguments barely register.73 On social media, in press
releases, on picket lines, and in litigation documents, the workers frame
their demands as about dignity and respect, or about human or civil rights, 74

but with rare exception, they do not invoke the Constitution or its particular
provisions.75

The Domestic Workers Alliance provides another example of a
contemporary low-wage worker movement not making explicit
constitutional claims. It is made up of over fifty local affiliates. 76 The
Domestic Workers Alliance has won, in several localities, new laws that set
minimum standards in the domestic work industry.77 Though the

69. See, e.g., Jenny Brown, Fast Food Strikes: What's Cooking?, LABORNOTES (June 24,
2013), http://www.labomotes.org/2013/06/fast-food-strikes-whats-cooking [https://perma.cc/
B53L-LZKZ]; Steven Greenhouse, Hundreds of Fast-Food Workers Striking for Higher Wages
Are Arrested, N.Y. TIMES (Sept. 4, 2014), http://www.nytimes.com/2014/09/05/business/
economy/fast-food-workers-seeking-higher-wages-are-arrested-during-sit-ins.html
[https://perma.cc/E8NE-BC2Q].

70. Brown, supra note 69.
71. Brendan McDermid, New Year Brings Minimum Wage Hikes for Americans in 14 States,

NEWSWEEK (Jan. 1, 2016, 12:59 PM), http://www.newsweek.com/new-year-brings-minimum
-wage-hikes-americans-14-states-410854 [https://perma.cc/9TWU-BCW4].

72. Id.
73. See Forbath, American Grain, supra note 22, at 56 ("Today, however, with the important

exception of employment discrimination, work, livelihoods, social provision, and the material
bases of citizenship have vanished from the constitutional landscape."); see also @fightforl5,
TWITTER https://twitter.com/fightforl5?ref src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr
%5Eauthor [https://perma.cc/KY5V-3TRT] (emphasizing respect and dignity throughout the
Twitter campaign, but bearing virtually no mention of the Constitution).

74. See generally @fightforl5, supra note 73; Fight for $15, When You Can't Even Afford
Bus Fare to Get to Work the Economy is Broken, FACEBOOK (Nov. 20, 2015),
https://www.facebook.com/Fightforl 5/photos/pb.580610428636345.-2207520000.1448922360./
1060044294026287/?type=3&theater [https://perma.cc/XC6Z-8HSC].

75. See @fightfori5, supra note 73.
76. NDWA Member Organizations, NAT'L DOMESTIC WORKERS UNITED, http://www

.domesticworkersunited.org/index.php/en/ [https://perma.cc/DJN4-U33T].
77. The new laws guarantee privately employed nannies, housekeepers, and elder caregivers

at least a day of rest per week, at least three days of rest per year after the first year of
employment, and overtime at the regular rate of pay for live-in workers; they also set a day's work
at eight hours, provide minimum wage coverage for companions of the sick and elderly, and

1604 [Vol. 94:1591



Building Labor's Constitution

movement frames its legislative demands as "bills of rights", it has not
located them within the American constitutional tradition.7 8

The same is true of other contemporary low-wage worker campaigns,
such as Our WalMart, a campaign to improve conditions at WalMart; 79

Warehouse Workers United, a nonprofit dedicated to improving working
conditions in the warehouse industry in Southern California;80 the
Restaurant Opportunities Center United, an organization dedicated to
improving wages and working conditions for the nation's restaurant
workforce;8 1 and the Coalition of Immokalee Workers, a worker-based
human rights organization focused on the agricultural industry and tomatoes
in particular. 82 Occasionally these campaigns invoke the freedom of speech
or the right to associate, but they do not appeal to the Constitution in any
consistent or systematic way.83

The notable lack of appeal to the Constitution as a source of rights
stands in contrast not only to previous incarnations of the labor, civil rights,
and women's movements, 84 but also to contemporary social movements on
both the Right and Left. The Tea Party, gun rights advocates, and the right-

provide protection to domestic workers from discrimination and harassment. See Domestic
Worker's Bill of Rights, ch. 481, 2010 N.Y. Sess. Laws 1315 (McKinney) (codified at N.Y. EXEC.
LAW 292, 296-b (McKinney 2014)).

78. E.g., Albor Ruiz, Domestic Workers Bill of Rights Law Finally Grants Protection for
Over 200,000 People, N.Y. DAILY NEWS (Sept. 10, 2010, 4:00 AM),
http://www.nydailynews.com/new-york/brooklyn/domestic-workers-bill-rights-law-finally-grants-
protection-200-000-people-article-1.439548 [https://perma.cc/CS8P-JMMU]; see also Campaigns,
NAT'L DOMESTIC WORKERS ALLIANCE, http://www.domesticworkersunited.org/index.php/en/
our-work/campaigns [https://perma.cc/7ZLL-F8WL]; Illinois Bill of Rights, NAT'L DOMESTIC
WORKERS ALLIANCE (May 11, 2016), http://www.domesticworkers.org/illinois-bill-of-rights
[https://perma.cc/LU5T-5E6T].

79. OUR WALMART, http://forrespect.org/ [https://perma.cc/H5QS-7ZAW].
80. WAREHOUSE WORKER RESOURCE CTR., http://www.warehouseworkers.org [https://

perma.cc/9QEL-3F9Y].
81. ROCUNITED, http://rocunited.org [https://perma.cc/2U3A-9H32].
82. COALITION IMMOKALEE WORKERS, http://www.ciw-online.org [https://perma.cc/NL3R-

EBGN]. A conservative organization tracking the activity of worker associations identifies the
above groups as the most active. See WORKER CTR. WATCH, http://workercenterwatch.com/
worker-centers/ [https://perma.cc/FS78-N879].

83. For a rare example of invocation of constitutional language, see Declaration for Respect,
OUR WALMART, http://forrespect.org/the-declaration/ [https://perma.cc/9RCQ-JXHL],
emphasizing freedom of association, freedom of speech, and equality, among other goals.

84. See Randall Kennedy, Martin Luther King's Constitution: A Legal History of the
Montgomery Bus Boycott, 98 YALE L.J. 999, 1000-02 (1989) (discussing the Civil Rights
Movement's invocation of constitutional rights); Pope, Labor's Constitution, supra note 57, at
958-66 (outlining earlier labor movements' invocations of the Constitution); Reva B. Siegel, She
the People: The Nineteenth Amendment, Sex Equality, Federalism, and the Family, 115 HARV. L.
REv. 947, 951 (2002) (describing suffragists' constitutional arguments for sex equality); see also
Frederick Douglass, The Constitution of the United States: Is it Pro-Slavery or Anti-Slavery?,
Speech Delivered in Glasgow, Scotland (Mar. 26, 1860), in 2 THE LIFE AND WRITINGS OF
FREDERICK DOUGLASS 467-80 (Philip S. Foner ed., 1950) (appealing to the Constitution as an
antislavery document prior to the enactment of the Thirteenth Amendment).

ter, =na

2016] 1605



Texas Law Review

to-life movement have all laid claim to the Constitution-and they did so
even before their arguments had footholds in the doctrine.85 So too the gay
rights and reproductive rights movements invoked the Constitution even
before their claims persuaded courts.86 Over time, after litigation and
political struggle, the Supreme Court has come to accept, to different
extents, the alternative constitutional visions offered by these movements.8 7

Fishkin and Forbath attribute the absence of constitutional
argumentation about economic inequality as a "Great Forgetting."88 They
mine a rich history of earlier constitutional claims and urge contemporary
actors to recall that history and to draw on it. 89 But today's worker
movements are led by experienced organizers, researchers, and lawyers.
Many are aware of the power of constitutional rhetoric, some are familiar
with the labor movement's own constitutional history, and a number have
worked in other movements that rely on constitutional argumentation.90 So
too many of the worker-participants are undoubtedly familiar with high-
level constitutional principles such as the promise of equal protection and

85. See, e.g., THEDA SKOCPOL & VANESSA WILLIAMSON, THE TEA PARTY AND THE
REMAKING OF REPUBLICAN CONSERVATISM 48-50 (2012) (explaining how the Tea Party uses the
Constitution to further its agenda); Joseph Blocher, Gun Rights Talk, 94 B.U. L. REV. 813, 814,
819 (2014) (discussing the use of constitutional rhetoric by the gun rights movement); Mary
Ziegler, Originalism Talk: A Legal History, 2014 BYU L. REV. 869, 871 (discussing the history of
antiabortion constitutionalism); see also Robert Post & Reva Siegel, Originalism as a Political
Practice: The Right's Living Constitution, 75 FORDHAM L. REV. 545, 554-74 (2006) (describing
the use of originalism by a range of political actors).

86. See, e.g., William N. Eskridge, Jr., A History of Same-Sex Marriage, 79 VA. L. REV. 1419,
1432-35, 1485-1511 (1993) (arguing that marriage is a socially constructed institution and
constructing arguments in support of gay marriage by reinterpreting tradition); Reva B. Siegel,
Roe's Roots: The Women's Rights Claims That Engendered Roe, 90 B.U. L. REV. 1875, 1875-79
(2010) (discussing feminist constitutional arguments in support of abortion in the years before
Roe); see also Siegel, Text in Contest, supra note 68, at 303 (distinguishing "constitutional
culture" from constitutional "lawmaking" and discussing periods of constitutional mobilization).

87. See, e.g., Obergefell v. Hodges, 135 S. Ct. 2584, 2603-04 (2015) (adopting, in part, the
gay rights movement's view of the Fourteenth Amendment); District of Columbia v. Heller, 554
U.S. 570, 636 (2008) (adopting, in part, the gun rights movement's view of the Second
Amendment); Gonzales v. Carhart, 550 U.S. 124, 157 (2007) (adopting argument of the right-to-
life movement that "respect for the dignity of human life" provides a ground for governmental
restrictions on abortion).

88. FISHKIN & FORBATH, ANTI-OLIGARCHY CONSTITUTION, supra note 8 (manuscript at 7).

89. Id. (manuscript at 7, 12-13).
90. The General Counsel of the AFL-CIO, for example, was previously a professor of labor

law and has published on issues of labor and the Constitution. See, e.g., Craig Becker, Democracy
in the Workplace: Union Representation Elections and Federal Labor Law, 77 MINN. L. REV.
495, 503 (1993) (explaining how the American Federation of Labor defended the Wagner Act's
constitutionality "not on the basis of the federal government's power to regulate interstate
commerce,... but rather on the basis of Article IV, section 4 of the United States Constitution,
which guarantees that every state shall have 'a republican form of government"'). The founder of
the Restaurant Opportunities Center United, Saru Jayaraman, is a Yale Law School graduate who
has studied and written about labor history. See Saru Jayaraman, UC BERKELEY LAB. CTR.,
http://laborcenter.berkeley.edu/author/saru-jayaraman/ [https://perma.cc/3MZR-87FX].
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right to free speech.9 1 A lack of memory thus would seem to be an
insufficient explanation for the absence of constitutional claims.

III. Labor and Courts-or Labor's Long Memory

To understand why labor may be reluctant to embrace a constitutional
strategy, one must consider the movement's relationship to courts. Scholars
emphasize the importance of "the constitution outside the courts," and a
non-juridical constitution clearly does exist.92  Our Constitution is
prominent in public discourse, and its relatively brief text is accessible to a
general audience. 93  Actors throughout the government engage in
constitutional interpretation,94 as do popular movements. 95 And courts are
often responsive to popular sentiment regarding the Constitution.96

91. See STEVE FARKAS ET AL., NAT'L CONSTITUTION CTR., KNOWING IT BY HEART:
AMERICANS CONSIDER THE CONSTITUTION AND ITS MEANING 14 (2002) http://www
.publicagenda.org/files/knowing-by-heart.pdf [https://perma.cc/6Q85-7U2L] (finding that while
most Americans "have a hazy recall of the specifics, the vast majority have absorbed the basic
principles of the Constitution and convey broad acceptance of them"); cf Nathaniel Persily,
Introduction, in PUBLIC OPINION AND CONSTITUTIONAL CONTROVERSY 8, 10-15 (Nathaniel
Persily et al. eds., 2008) (examining how popular opinion responds to the Supreme Court's
constitutional rulings and concluding that in some cases, though not most, public attitudes shift in
response).

92. For scholars urging popular and legislative constitutionalism, see NEAL DEVINS & LOUIS
FISHER, THE DEMOCRATIC CONSTITUTION, at ix (2d ed. 2015); FISHKIN & FORBATH, ANTI-

OLIGARCHY CONSTITUTION, supra note 8 (manuscript at passim); LARRY D. KRAMER, THE
PEOPLE THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW 8 (2004); MARK
TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS 194 (1999); Robert Post &
Reva Siegel, Popular Constitutionalism, Departmentalism, and Judicial Supremacy, 92 CALIF. L.
REV. 1027, 1043 (2004); West, supra note 66, at 79; see also SANFORD LEVINSON,
CONSTITUTIONAL FAITH 29 (1988) (describing "constitutional protestantism"-the idea that no
institution of government, including the Supreme Court, has a monopoly on the meaning of the
Constitution); Robert M. Cover, The Supreme Court, 1982 Term-Foreword: Nomos and
Narrative, 97 HARV. L. REV. 4, 11 (1983) (positing that a wide variety of social groups are capable
of generating legal meaning).

93. See Akhil Reed Amar, Architexture, 77 IND. L.J. 671, 672, 676, 681 (2002) (arguing that
"the federal Constitution was designed to be an open and inviting textual edifice," "a short
document that every citizen could read, understand, and in various ways ... help interpret" and
noting that it "does its work in less than 8000 words" whereas "the average state constitution
today sprawls out over some 30,000 words"); cf David S. Law & Mila Versteeg, The Declining
Influence of the United States Constitution, 87 N.Y.U. L. REV. 762, 769, 830 & n.168 (2012)
(describing the "sheer brevity" of the U.S. Constitution and noting the length of the Indian
Constitution, among others).

94. For descriptions of executive, legislative, and administrative constitutionalism, as well as
defenses of them, see generally Michael Neal Kumar Katyal, Legislative Constitutional
Interpretation, 50 DUKE L.J. 1335, 1335-36 (2001) (discussing legislative constitutionalism);
Sophia Z. Lee, Race, Sex, and Rulemaking: Administrative Constitutionalism and the Workplace,
1960 to the Present, 96 VA. L. REV. 799, 799-801 (2010) (discussing administrative
constitutionalism); Gillian E. Metzger, Administrative Constitutionalism, 91 TEXAS L. REV. 1897,
1897-1900 (2013) (discussing administrative constitutionalism); Michael Stokes Paulsen, The
Most Dangerous Branch: Executive Power to Say What the Law Is, 83 GEO. L.J. 217, 227 (1994)
(discussing executive constitutionalism); Cornelia T.L. Pillard, The Unfulfilled Promise of the
Constitution in Executive Hands, 103 MICH. L. REV. 676, 676 (2005) (same).
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Nonetheless, as scholars have documented, courts today play an
outsized role in defining the scope and content of the Constitution,
particularly its rights provisions. 97 Indeed, under current doctrine the
Supreme Court itself contends that defining constitutional rights generally,
and the scope of the Fourteenth Amendment in particular, is the exclusive
responsibility of the Supreme Court. 98 As recently as 2012, in Coleman v.
Maryland,99 the Court reiterated that Congress may not decree the substance
of constitutional rights.1 44

The Court's insistence on judicial supremacy over constitutional
decision making is not without consequence.11 In practice, legal education
frequently equates constitutional meaning to court interpretation. Even
when professors emphasize the existence of popular, executive, and
legislative constitutionalism, constitutional law courses are structured
around judicial decisions. 0 2  And while movement actors and elected
officials frequently contest Supreme Court decisions and seek to change
them, most concede the authority of the Court to say what the Constitution

95. See infra notes 114-15 and accompanying text (discussing the attempted use of
constitutional arguments during the pre-New Deal period).

96. Barry Friedman, Mediated Popular Constitutionalism, 101 MICH. L. REV. 2596, 2599-
2612 (2003); see also JACK M. BALKIN, CONSTITUTIONAL REDEMPTION 70-71 (2011)

(discussing "constitutional catholicism"-the view that the courts are the central authority in
interpreting the Constitution).

97. See Amar, supra note 93, at 681 (noting the Court's willingness to ignore the Constitution
itself in favor of judicial precedent); Rachel E. Barkow, More Supreme Than Court? The Fall of
the Political Question Doctrine and the Rise of Judicial Supremacy, 102 COLUM. L. REV. 237,
300 (2002) (exploring "how the Court's inflated opinion of its own interpretive powers has
influenced its treatment of Congress's constitutional judgments in cases in which the Court plainly
has jurisdiction," and explaining "how this same view has bled into the Court's evaluation of its
own jurisdictional limits"); Larry D. Kramer, The Supreme Court, 2000 Term-Foreword: We the
Court, 115 HARV. L. REv. 4, 14 (2001) ("The last, faint traces of popular constitutionalism are
fading, threatened by a Court that truly sees the Constitution as nothing more than ordinary law.");
cf Curtis A. Bradley & Trevor W. Morrison, Historical Gloss and the Separation of Powers, 126
HARV. L. REV. 411, 412-13 (2012) (showing how historical practice of the political branches
plays an important role in controversies relating to the separation of powers).

98. United States v. Morrison, 529 U.S. 598, 615-19 (2000); City of Boerne v. Flores, 521
U.S. 507, 519 (1997); cf Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803) ("It is
emphatically the province and duty of the judicial department to say what the law is.").

99. Coleman v. Court of Appeals of Md., 132 S. Ct. 1327 (2012).

100. See id. at 1337 (holding that Congress did not validly abrogate states' sovereign
immunity from suits for money damages in enacting the FMLA's self-care provision).

101. See TUSHNET, supra note 92, at 7 (arguing that the current system of judicial review and
judicial supremacy over constitutional decision making leaves scant room for citizen
participation); Larry D. Kramer, Popular Constitutionalism, Circa 2004, 92 CALIF. L. REV. 959,
963-64 (2004) (arguing that, since the 1980s, judicial supremacy seems to have "become the
norm," and bemoaning the diminution of popular constitutionalism); cf Post & Siegel, supra note
85, at 1043 (noting that a general decline in political involvement could help explain a decline in
popular engagement with the Constitution).

102. The leading constitutional law textbooks, organized almost entirely around Supreme
Court cases, illustrate the point. E.g., GEOFFREY R. STONE ET AL., CONSTITUTIONAL LAW (7th

ed. 2013); KATHLEEN M. SULLIVAN & NOAH FELDMAN, CONSTITUTIONAL LAW (18th ed. 2013).
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means-at least in particular cases.103 In light of this background, one
cannot consider the possibility of constitutional labor rights without
considering labor's relationship to courts.

A. Court Antagonism to Labor Rights

Courts and legal elites have been unfriendly to demands of various
social movements, 10 4 but the history of court antagonism toward workers is
particularly long and storied. In the years following the Civil War, workers
organized by the Knights of Labor suffered extraordinary and violent
repression, frequently sanctioned by courts. 0 5 So too at the turn of the
century, when the American Federation of Labor was the dominant labor
organization and the Congressional Industrial Organization (CIO) was
emerging, courts continued to intervene against workers' collective
action. 106  They used conspiracy and antitrust law, even after Congress
attempted to foreclose application of those doctrines to labor.107 At the
same time, courts struck down a host of protective labor legislation by
invoking liberty of contract and a narrow understanding of congressional
power.1 08  By one count, at least 4,300 injunctions were issued against
union activity between 1880 and 1930,109 and hundreds of statutes were
invalidated." 0

As William Forbath has shown, the effects of court sanction were
significant, shaping the policy demands the labor movement would make in
the future."' The courts' power to exercise judicial review over labor
legislation diminished the appeal of broad legal reforms." 2 Likewise, the

103. See Post & Siegel, supra note 85, at 1036 (explaining that Americans "have generally
been committed both to judicially enforceable constitutional rights and to the idea that the
Constitution reflects the political self-conception of the nation").

104. See infra subpart III(B) (discussing how social movement demands can be incompatible
with court-focused constitutional litigation).

105. See generally CHRIS TOMLINS, THE STATE AND THE UNIONS: LABOR RELATIONS, LAW,
AND THE ORGANIZED LABOR MOVEMENT IN AMERICA, 1880-1960, at 11-59 (1985) (discussing
the role of legal institutions in the development of the labor movement); Forbath, Shaping
American Labor, supra note 18, at 1185-95 (discussing legally sanctioned violence against labor
protestors).

106. Forbath, Shaping American Labor, supra note 18, at 1220-21.
107. Id. (describing how courts swept aside the laws limiting conspiracy and antitrust doctrine

as "irresponsible and ill-considered legislative tinkering with a realm of law that belonged by right
to the judiciary").

108. Id.
109. William E. Forbath, The New Deal Constitution in Exile, 51 DUKE L.J. 165, 183 (2001)

[hereinafter Forbath, Constitution in Exile]; Forbath, Shaping American Labor, supra note 18, at
1249-52 (estimating the number of injunctions).

110. Forbath, Shaping American Labor, supra note 18, at 1133 n.78, 1237 (categorizing
legislation and tracking court response); see id. at 1133 ("During the 1880's and 1890's courts
were far more likely than not to strike down the very laws that labor sought most avidly.").

111. Id. at 1116.
112. Id.
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courts' "harshly repressive law of industrial conflict helped make broad,
inclusive unionism seem too costly and a more cautious, narrower unionism
essential."" 3

Court hostility to labor also changed trade unionists' views of what
was possible and desirable under the Constitution. During the pre-New
Deal period, labor advocates addressed their First, Thirteenth, and
Fourteenth Amendment claims to Congress, rather than the Court, out of
distrust of judges." 4  But locating labor rights in statutes proved to be
insufficient to shield labor from court sanction." 5

The fall of Lochner'"6 is widely heralded as ushering in a constitutional
settlement."' Holmes's view won out: economic theory would be left to
the democratic process.'" Yet, for the labor movement, that settlement was
short-lived and only partial. Within just a few years of the fall of Lochner,
employers had successfully reframed their liberty arguments as First
Amendment and property-rights arguments.119 By the time Congress
passed the Taft-Hartley Act in 1947, widely considered to be an antilabor
bill, 20 the Supreme Court had already significantly narrowed the original
Wagner Act. In subsequent years, it continued to weaken protections for
workers' concerted action in favor of managerial rights of control and
employers' and nonunion workers' First Amendment interests.1 22

113. Id. Forbath contrasts the American experience with the British, where judicial review
was less prominent. William E. Forbath, Courts, Constitutions, and Labor Politics in England
and America: A Study of the Constitutive Power of Law, 16 LAW & SOC. INQUIRY 1, 1-5 (1991).

114. Forbath, Constitution in Exile, supra note 109, at 179.
115. See Karl E. Klare, Judicial Deradicalization of the Wagner Act and the Origins of

Modern Legal Consciousness, 1937-1941, 62 MINN. L. REV. 265, 268-70 (1978) (describing the
impact of Supreme Court decisions on the Wagner Act).

116. Lochner v. New York, 198 U.S. 45 (1905).

117. See Cass R. Sunstein, Lochner's Legacy, 87 COLUM. L. REV. 873, 874 (1987)
(describing how the Court and scholars have subsequently understood the fall of Lochner to
represent the need for judicial deference to legislative enactments).

118. Lochner, 198 U.S. at 74-76 (Holmes, J., dissenting). For the leading scholarly account
that Lochner was wrong because it represented an illegitimate intrusion by courts into an area
reserved to the political branches of government, see generally JOHN HART ELY, DEMOCRACY
AND DISTRUST (1980).

119. E.g., Thomas v. Collins, 323 U.S. 516, 537 (1945); NLRB v. Va. Elec. & Power Co.,
314 U.S. 469, 477 (1941); Andrias, supra note 46, at 2421-25 & n.19.

120. See Nelson Lichtenstein, Taft-Hartley: A Slave-Labor Law?, 47 CATH. U. L. REV. 763,
763-65 (1998) (reviewing debate about whether Taft-Hartley codified existing antilabor positions
or was a turning point for further restricting unions).

121. JAMES B. ATLESON, VALUES AND ASSUMPTIONS IN LABOR LAW 47 (1983); Klare,
supra note 115, at 265-68.

122. See ATLESON, supra note 121, at 59-66, 106-07 (describing how courts imported
notions of managerial rights to narrow protections under the NLRA); SOPHIA Z. LEE, THE
WORKPLACE CONSTITUTION FROM THE NEW DEAL TO THE NEW RIGHT 233-37 (2014)

(discussing how the Court came to enshrine in the First Amendment the right of objecting workers
not to pay union fees); Cynthia L. Estlund, Labor, Property, and Sovereignty After Lechmere, 46
STAN. L. REV. 305, 308 (1994) [hereinafter Estlund, Labor, Property, and Sovereignty]
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Meanwhile, in interpreting the NLRA and applicable state law, the Court all
but withdrew constitutional protection from certain forms of private-sector
labor picketing and protest. 123

Public-sector employees fared no better. There, unlike in the private
sector, workers indisputably could claim constitutional rights-their
employers were state actors. 2 4  Yet, courts carved out exceptions from
generally applicable First Amendment doctrine, leaving public employees
with comparatively few speech rights. 2 1

More recently, labor cases have proved fertile ground for the
development of corporate-protective First Amendment doctrine. A recent
D.C. Circuit decision went so far as to conclude that requiring employers to
post the basic contours of labor law constituted unconstitutional compelled
speech.1 26 Though that opinion was subsequently overruled by an en banc
decision in another case, its holding continues to command support from
several judges on the court.127

In recent years, courts have also allowed conspiracy statutes to be
deployed against collective action by workers in surprising ways. For
example, courts have entertained actions brought by employers under the
Racketeer Influenced and Corrupt Organizations Act (RICO); these suits
aim to stop unions from waging public campaigns that expose bad business
practices in an effort to win unionization rights.1 28 The threat of such RICO
suits has led unions to drop some of their public campaigns.1 29

(concluding that the Court allowed a "naked property right to trump the substantial statutory
interests of organized employees"); Schiller, supra note 35, at 57-72 (detailing how courts came
to privilege individual liberties over union rights).

123. NLRB v. Retail Store Emp. Union, Local 1001, 447 U.S. 607, 619 (1980) (Stevens, J.,
concurring) (maintaining that the picketing restriction at issue was consistent with the First
Amendment); Int'l Bhd. of Teamsters, Local 695 v. Vogt, Inc., 354 U.S. 284, 289 (1957)
(concluding that picketing, even though peaceful, could be enjoined by state courts). For a
summary of the Court's jurisprudence on labor picketing and strikes, see Garden, Citizens United,
supra note 46, at 17-26.

124. See Cynthia Estlund, How the Workplace Constitution Ties Liberals and Conservatives
in Knots, 93 TEXAS L. REV. 1137, 1138 (2015) (reviewing LEE, supra note 122) (explaining that,
in contrast to the public sector, the private-sector workforce lacks constitutional protection
because nearly all of Americans' federal constitutional rights run only against state action, not
against purely private infringement).

125. Richard Michael Fischl, Labor, Management, and the First Amendment: Whose Rights
Are These, Anyway?, 10 CARDoZO L. REV. 729, 731-32 (1989) (arguing that when constitutional
rights norms confront labor relations, the constitutional norms almost invariably give way).

126. Nat'l Ass'n of Mfrs. v. NLRB, 717 F.3d 947, 958 (D.C. Cir. 2013), overruled in part by
Am. Meat Inst. v. U.S. Dep't of Agric. (American Meat), 760 F.3d 18 (D.C. Cir. 2014).

127. American Meat, 760 F.3d at 36-37 (Henderson, J., dissenting); id. at 37 (Brown, J.,
dissenting); cf id. at 30-33 (Kavanaugh, J., concurring) (emphasizing expansive protections owed
to commercial speakers notwithstanding his concurrence in American Meat).

128. See, e.g., Smithfield Foods, Inc. v. United Food & Commercial Workers Int'l Union, 585
F. Supp. 2d 789, 806 (E.D. Va. 2008) (rejecting unions' First Amendment defense to a RICO
lawsuit stemming out of the unions' legislative and regulatory activity). For discussion of the use
of RICO against unions, see James J. Brudney, Collateral Conflict: Employer Claims of RICO
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B. The Normative Mismatch

The hesitancy of the labor movement to embrace formal constitutional
arguments, however, cannot be explained simply by particular judges'
hostility to labor rights. A more fundamental normative problem presents
as well: court-defined rights, as they exist in the modern American
tradition, are in substantial tension with the commitments and goals of the
labor movement.

Scholars have identified several reasons why court-derived rights can
be problematic vehicles for progressive social change. 130 First, according to
this well-developed critique, constitutional rights tend to protect pre-
existing property and contract rights to shield existing entitlements against
political encroachment.' 3 1 Thus, even progressive gains, when achieved via
courts, have often entrenched current distributions of power. 32  Second,
because of the state action doctrine, court-generated rights have tended to
reinforce a sharp distinction between the public and private spheres of
life. 133  The notion of a private realm of freedom against which the
Constitution does not intervene, versus a public realm of coercion from
which the Constitution offers protection, is of limited use to those who hope
to challenge private concentrations of power.1 34 Relatedly, court-derived
rights in the American tradition have, for the most part, been limited to
negative rights; the Constitution is not currently thought to mandate
affirmative government action to guarantee fundamental rights."3 5 Third,

Extortion Against Union Comprehensive Campaigns, 83 S. CAL. L. REV. 731, 733 (2010);
Garden, Labor Values, supra note 46, at 2623-32.

129. Garden, Labor Values, supra note 46, at 2623-26 (discussing RICO lawsuits); Josh
Eidelson, That's RICO, AM. PROSPECT (Sept. 30, 2011), http://prospect.org/article/thats-rico
[https://perma.cc/B4SL-SQ3B].

130. Robin West, From Choice to Reproductive Justice: De-Constitutionalizing Abortion
Rights, 118 YALE L.J. 1394, 1412-13 (2009) [hereinafter West, De-Constitutionalizing Abortion
Rights] (summarizing and analyzing literature); see also LoUIS MICHAEL SEIDMAN, ON
CONSTITUTIONAL DISOBEDIENCE 5 (2012); Martha Minow, Interpreting Rights: An Essay for
Robert Cover, 96 YALE L.J. 1860, 1862 (1987); Karen M. Tani, Welfare and Rights Before the
Movement: Rights as a Language of the State, 122 YALE L.J. 314, 369-74 (2012); Robin L. West,
The Aspirational Constitution, 88 Nw. U. L. REV. 241, 241-46 (1993); Robin L. West, Tragic
Rights: The Rights Critique in the Age of Obama, 53 WM. & MARY L. REV. 713, 714-15, 719-21
(2011).

131. See West, De-Constitutionalizing Abortion Rights, supra note 130, at 1413-14
(describing scholarship criticizing the tendency of courts to protect the interests, privileges, and
entitlements of property owners).

132. Id.
133. Id.
134. Id.

135. Jackson v. City of Joliet, 715 F.2d 1200, 1203 (7th Cir. 1983) (asserting that the
Constitution "is a charter of negative rather than positive liberties"); David P. Currie, Positive and
Negative Constitutional Rights, 53 U. CHI. L. REV. 864, 886 (1986) (concluding that, with some
limited exceptions, the Constitution is a charter of negative liberties). Scholars have critiqued the
distinction between positive and negative rights and have argued for finding positive rights in the
Constitution. See, e.g., STEPHEN HOLMES & CASS R. SUNSTEIN, THE COST OF RIGHTS 36-39
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court-derived rights under our Constitution have tended to be individualistic
in nature.1 36  Finally, constitutional adjudication tends to strive for
consistency with past practice and precedent.1 37 As a result, progressive
victories achieved through the courts are inherently limited. 138

None of these qualities of court-derived rights are intrinsic to
constitutional law; all could be changed. But they are all deeply rooted in
doctrine. And for labor, each presents a significant challenge.

Long after Lochner, labor rights have continued to run headlong into
employers' common law rights of property and contract. For example,
courts have repeatedly concluded that employees' statutory rights to engage
in concerted action-to meet with union organizers on employer property
or to organize without threat of plant closure-must give way to employers'
property and managerial rights.1 39  The state action doctrine is also a
significant bar to constitutional labor rights. Recognizing as constitutional
the right of private-sector workers not to be permanently replaced during a
strike or not to be forced to attend employer-mandated captive audience
meetings during a union campaign would require a softening, if not a
repudiation, of the state action doctrine that insulates most private actors
from constitutional attack.140 Meanwhile, demands for minimum standards
of employment as a matter of right rest on a rejection of the negative-
positive rights distinction that characterizes the contemporary
understanding of rights.141 Finally, more robust constitutional protection for

(1999) (describing the attempt to frame a dichotomy between negative and positive rights as
futile); Susan Bandes, The Negative Constitution: A Critique, 88 MICH. L. REV. 2271, 2278-79
(1990) (arguing that the conventional wisdom distinguishing government action from inaction is
flawed). But see Frank B. Cross, The Error of Positive Rights, 48 UCLA L. REV. 857, 923-24
(2001) (concluding that judicial enforcement of positive rights would be counterproductive).

136. See Schiller, supra note 35, at 4, 57-72 (showing how courts came to privilege rights of
individuals over the rights of organized groups); John Fabian Witt, Crystal Eastman and the
Internationalist Beginnings of American Civil Liberties, 54 DUKE L.J. 705, 720 (2004) (describing
failed efforts of Progressive-Era intellectuals to direct public discourse away from "tortured
inquiries into the rights and duties of employer and employee, toward the aggregate treatment of
social needs").

137. West, De-Constitutionalizing Abortion Rights, supra note 130, at 1414.
138. Id.
139. See Lechmere, Inc. v. NLRB, 502 U.S. 527, 540-41 (1992) (holding that an employer

does not commit an unfair labor practice by barring union organizers from property, as long as
some other channel exists to contact employees outside of work); Textile Workers Union of Am.
v. Darlington Mfg. Co., 380 U.S. 263, 271-72 (1965) (holding that an employer has an absolute
right to close an entire business, even for antiunion motives, though a partial closure for the
purpose of chilling other union activity may violate the law).

140. See Estlund, Labor, Property, and Sovereignty, supra note 122, at 317 (describing the
Court's jurisprudence that the First Amendment is inapplicable on private property).

141. See Cross, supra note 135, at 863-74 (showing that, under current doctrine, the
Constitution provides only negative rights with some narrow exceptions).
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collective labor rights would pull in the opposite direction of the largely
individualistic First Amendment. 142

To be sure, the sanctity of employer common law rights, the state
action doctrine, the positive-negative rights distinction, and the antipathy to
group rights are not inevitable positions. One could, for example, imagine a
legal system in which federal courts understood property rights very
differently-perhaps in a way that would allow workers greater ability to
protest on employer grounds. 143 The California Supreme Court's approach
to free speech and property rights in Robins v. Pruneyard Shopping
Center144 is just one illustration. But any such movement in federal
constitutional law would require a thorough rejection of years of precedent,
rather than an extension or expansion of existing rights.

Finally, while labor confronts these familiar obstacles when it relies on
constitutional argumentation, it faces an additional hurdle: Labor's demands
may be more incompatible with court adjudication than the individual rights
claims of recent identity-based movements, or even than revived efforts to
win constitutional rights for the indigent. This is because the goal of labor
law, at least from the perspective of the most utopian elements of the labor
movement, is not only to guarantee individual rights or to secure freedom
for workers from abuses of employer power, but also to enable workers to
participate in the formation of conditions that structure their lives.1 45 At
bottom, many of labor's demands center on social and economic
democratization. Workplace collective action seeks to transfer power over
decision making from the employer to the collective.1 46 Similarly, when
acting in the political sphere, the labor movement seeks to democratize
decision making more broadly by harnessing political power away from
corporations and elites.1 47

142. See Schiller, supra note 35, at 57-72 (describing how courts came to privilege First
Amendment rights of individuals over those of groups).

143. See Estlund, Labor, Property, and Sovereignty, supra note 122, at 310 (critiquing current
doctrine and urging an alternative approach that would provide greater access rights to union
organizers).

144. 592 P.2d 341, 347 (Cal. 1979) (holding that the California Constitution protects speech
and petitioning, reasonably exercised, in privately owned shopping centers).

145. See RUTH DUKES, THE LABOUR CONSTITUTION: THE ENDURING IDEA OF LABOUR LAW

30 (2014) (drawing from work of German scholar Hugo Sinzheimer and describing aims of labor
law as including "the emancipation of working people from their subordination to capital" and the
"democratization of the economy"); Cynthia Estlund, Rebuilding the Law of the Workplace in an
Era of Self-Regulation, 105 COLUM. L. REv. 319, 333 (2005) (contrasting a rights-litigation model
that casts employees as victims seeking redress for past wrongs with a collective model that
conceives employees as citizens who actively participate in the governance of the workplace).

146. See DUKES, supra note 145, at 31 (discussing parallels between the institution of
economic democracy and the institution of political democracy).

147. See Hacker & Pierson, supra note 42, at 171-72 (describing the necessity of sustained
collective action to combat the "winner-take-all" model of American economic inequality).
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Appeals to courts and to legal expertise are in substantial tension with
these democratic efforts.148 Federal courts are elite institutions. Even when
courts are responsive to popular sentiment, the process of adjudication is
fundamentally nondemocratic-at least under our current system of judicial
supremacy.1 49  Lawyers make arguments. Courts decide them. Labor
struggles and protests may affect the background against which cases are
decided, and worker movements may capitalize on court decisions, but
workers play little direct role in the process of adjudication.15

C. The Current Implausibility of Constitutional Labor Rights, Even
Outside the Courts

But why, then, don't workers make constitutional arguments in other
spaces? Recognizing the limited capacity of courts to effect social change,
scholars have urged the labor movement and other progressive groups to
turn, or return, to popular or legislative constitutionalism.1 5' In the pre-New
Deal era, after all, unions and workers addressed their claims to legislators
because they believed that social and economic rights, though
constitutionally grounded, "did not lend themselves to judicial
enforcement."15 2

One problem may be that, in our current political environment,
legislative institutions also are dominated by the elite, and too often not
responsive to working people. 53

148. Alex Gourevitch, The Contradictions of Progressive Constitutionalism, 72 OHIO ST. L.J.
1159, 1160 (2011) (arguing that the Constitution is "in some ways a body of established doctrine
and law-higher law-that is supposed to limit and shape the further development of normal,
democratic lawmaking"); see also Estlund, supra note 34, at 319-25 (collecting literature on
tension between court-enforced individual employment rights and collective action rights); cf
Risa Goluboff, "We Live's in a Free House Such as It Is": Class and the Creation of Modern
Civil Rights, 151 U. PA. L. REV. 1977, 1977-79 (2003) (arguing that reliance on elite-driven
litigation contributed to the removal of class-based claims from the civil rights movement's
demands).

149. See supra notes 97-103 and accompanying text.
150. See Jennifer Gordon, Law, Lawyers, and Labor: The United Farm Workers' Legal

Strategy in the 1960s and 1970s and the Role of Law in Union Organizing Today, 8 U. PA. J. LAB.
& EMP. L. 1, 9 (2005) (describing how law and legal strategies can build power for a movement if
deployed in particular ways, while recognizing a democracy deficit in litigation); Douglas
NeJaime, Winning Through Losing, 96 IOWA L. REV. 941, 945 (2011) (arguing that litigation loss
can function positively within the process of law and social change if properly used).

151. See, e.g., Fishkin & Forbath, Wealth, Commonwealth, supra note 8 (manuscript at 32-
33) (noting that in our judicialized constitutional culture, Americans have forgotten the idea of
affirmative constitutional duties that exist in political and legislative action); see also supra notes
65-68 and accompanying text.

152. Forbath, Constitution in Exile, supra note 109, at 179.
153. See generally LARRY M. BARTELS, UNEQUAL DEMOCRACY: THE POLITICAL ECONOMY

OF THE NEW GILDED AGE 1-11 (2008); MARTIN GILENS, AFFLUENCE AND INFLUENCE:
ECONOMIC INEQUALITY AND POLITICAL POWER IN AMERICA 252-67 (2012); KAY LEHMAN
SCHLOZMAN ET AL., THE UNHEAVENLY CHORUS: UNEQUAL POLITICAL VOICE AND THE BROKEN
PROMISE OF AMERICAN DEMOCRACY 26-27 (2012).
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But another problem is that courts oversee such institutions. Indeed, as
discussed in subpart III(A), when Congress enacted constitutional principles
into positive law during the New Deal, courts were soon implicated,
exercising judicial review over, and ultimately constraining the scope of,
the enacted rights as well as aspirations for a different constitutional
order. 54 The passage of the Taft-Hartley Act then cemented the courts'
rejection of labor's constitutional vision, while subsequent political,
economic, and legal developments further undermined labor's goals. 55

Years later, the gap between labor's aspirations and constitutional
arguments that can plausibly be made to legal elites-whether in courts or
legislatures-is substantial. In this context, it makes sense that workers do
not invoke the Thirteenth Amendment as a source for a living wage, or the
First Amendment as a guarantee for the right to strike, free from permanent
replacements, even outside the courts.1 56  As Ian Shapiro notes,
"[a]spirations do not form in vacuums."1 57 People must be able to picture
realistically a set of constitutional rights before they invoke them. "If the
gap between where a person is and where he or she might hope to be is too
great, certain goods are likely to seem out of reach-and hence outside the
range of realistic aspirations."158

Indeed, if, as Hendrik Hartog has written, constitutional-rights
consciousness is based in a belief "that we . .. have rights-that when we
are wronged there must be remedies, that patterns of illegitimate authority
can be challenged, that public power must contain institutional mechanisms
capable of undoing injustice,"'5 9 it should not be surprising that we see so
little constitutional-rights consciousness in today's labor movement. The

154. See supra notes 111-25, and accompanying text; cf Gourevitch, supra note 148, at 1170
(arguing that even legislative constitutionalism problematically reasserts the supremacy of legal
elites).

155. See Lichtenstein, supra note 120, at 763-65 (analyzing impact of the Taft-Hartley law
on the labor movement); JOSEPH A. MCCARTIN, COLLISION COURSE: RONALD REAGAN, THE AIR

TRAFFIC CONTROLLERS, AND THE STRIKE THAT CHANGED AMERICA passim (2011) (analyzing

President Reagan's firing of air traffic controllers and its impact on the labor movement); STONE,
supra note 36, at 7-9 (explaining how globalization has undermined labor unions); WEIL, supra
note 36, at passim (describing how the fissured nature of employers has contributed to declining
wages, eroding benefits, inadequate health and safety conditions, and income inequality).

156. Cf Jamal Greene, Thirteenth Amendment Optimism, 112 COLUM. L. REv. 1733, 1753
(2012) (warning against arguments that fail to respect the bounds of conventional usage of
language and history).

157. Ian Shapiro, Why the Poor Don't Soak the Rich, DAEDALUS, Winter 2002, at 118, 119.
158. Id.
159. Hendrik Hartog, The Constitution of Aspiration and "The Rights That Belong to Us All,"

74 J. AM. HIST. 1013, 1014 (1987) ("Constitutional rights consciousness suggests a faith that the
received meanings of constitutional texts will change when confronted by the legitimate
aspirations of autonomous citizens and groups.").
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experience of worker movements is that effective constitutional remedies
do not exist, that patterns of illegitimate activity often cannot be challenged,
and that public power frequently lacks institutional mechanisms capable of
undoing the injustice the movement perceives.

IV. Conclusion: Re-Constituting Work and Labor Law

To recognize that workers have legitimate reason to eschew
constitutional argumentation is not, however, to concede that such
arguments are wrongheaded. 160  Nor is it to assert that such arguments
would never be advisable. One could imagine an alternative world in which
constitutional argumentation on behalf of labor rights would be within the
range of realistic aspirations. In that world, the Constitution might be
understood to provide a right to collective bargaining, to decent wages and
benefits, to basic dignity and a measure of democracy at work. Or perhaps
one could simply imagine a world where that picture does not seem so
unimaginable as to be not worth drawing.

For that world to exist, however, more of the citizenry and more of the
decision-making class would have to embrace the goals of the worker
movements. Public values and common sense about the key issues facing
labor would have to change. Labor's goals would have to be part of the
deep normative commitments that define Americans as a political
community.161 And institutional arrangements on the ground would have to
evolve in reflection of those norms.

Contemporary worker movements are attempting to bring about such
change. In that sense, the movements are in fact making constitutional
arguments. Not "big-C constitutional arguments"-arguments adverting to
the text of the Constitution or even to values expressly denominated
constitutional-but "small-c constitutional arguments"-arguments that
aspire to shift the basic terms of the political and legal order they inhabit.' 62

The Fight for $15 again provides a useful illustration. The campaign's
primary target is the fast-food industry, which is made up of nonunion,
minimum-wage workers, many of whom work multiple jobs and live at the
poverty line. 163 They are employees at will who lack protection against

160. Cf Pope, supra note 39, at 1135 (criticizing scholars who "have approved the labor
black hole on the ground that courts are so hopelessly hostile to labor that judicial efforts to
protect labor's rights would eventually backfire" and concluding that "[w]e cannot tell how the
courts will respond until they are presented with the challenge").

161. See BALKIN, supra note 25, at 71 (noting the impact of politics on societal values);
Friedman, supra note 96, at 2599 (discussing responsiveness of courts to popular sentiment);
Primus, supra note 13, at 1132 (discussing the role of ethos in small-c constitutionalism).

162. See ESKRIDGE & FEREJOHN, supra note 25, at 5 (distinguishing between "large-C" and
"small-c" constitutional rights); Primus, supra note 13, at 1081-84 (same).

163. SYLVIA ALLEGRETTO ET AL., U.C. BERKELEY LABOR CTR., FAST FOOD, POVERTY
WAGES: THE PUBLIC COSTS OF LOw-WAGE JOBS IN THE FAST FOOD INDUSTRY 1 (2013), http://
laborcenter.berkeley.edu/pdf/2013/fastfood_povertywages.pdf [https://perma.cc/T4SG-66H5].
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termination. 64 They also lack sufficient bargaining power to set the terms
and conditions of their employment. 165

The Fight for $15 is seeking to organize these workers. In a separate
piece, I am exploring how the contours of a new labor law are emerging
from its efforts and those of other social movements. 166 But whether the
Fight for $15 and other movements are attempting to create a distinct form
of labor law, or simply trying to breathe new life into ossified super-statutes
of the past,167 it is clear that they are seeking to change the nation's ethos.
Through protests, strikes, the use of social media, and legislative and
regulatory efforts, the participating workers are rejecting the existing
system of a nonunion, low-wage service industry. 168 They are insisting that
a union and a living wage are rights of all persons. 169 They are claiming
that workers' wages and working conditions should be determined not by
the market to ensure economic efficiency, but by the collective, the public,
to ensure human dignity.170

To advance its vision on the ground, the Fight for $15 campaign has
pushed for a reinterpretation of the definition of employer-to move
responsibility for bargaining and liability up the supply chain.171 In

164. See id. at 11 (noting that very few fast-food employees have collective bargaining
agreements); Scott A. Moss, Where There's At-Will, There Are Many Ways: Redressing the
Increasing Incoherence of Employment at Will, 67 U. PITT. L. REv. 295, 299 (2005) (noting that
employment at will is the formal rule in all states except Montana).

165. ALLEGRETO ET AL., supra note 163, at 2; see also William Finnegan, Dignity: Fast Food
Workers and a New Form of Labor Activism, NEW YORKER (Sept. 15, 2014), http://www
.newyorker.com/magazine/2014/09/15/dignity-4 [http://perma.cc/GU2X-RC97] (detailing the
experience of fast-food workers).

166. See generally Kate Andrias, The New Labor Law, YALE L.J. (forthcoming 2016)
[hereinafter Andrias, The New Labor Law].

167. See William N. Eskridge, Jr. & John Ferejohn, Super-Statutes, 50 DUKE L.J. 1215, 1216
(2001) (defining super-statutes as "a law or series of laws that (1) seeks to establish a new
normative or institutional framework for state policy and (2) over time does 'stick' in the public
culture such that (3) the super-statute and its institutional or normative principles have a broad
effect on the law-including an effect beyond the four corners of the statute," and concluding that
super-statutes have quasiconstitutional status); Estlund, supra note 28, at 1530-32 (discussing the
ossification of U.S. labor law).

168. E.g., FIGHT FOR $15, HOW TO Go ON A ONE-DAY STRIKE, http://fightfor15.org/
wordpress/wp-content/uploads/2015/02/How-to-Go-On-a-One-Day-Strike
.pdf [https://perma.cc/ZL4D-UR6B]; Greenhouse, supra note 69; ROC United (@ROCUnited),
TWITTER, https://twitter.com/rocunited [https://perma.cc/LN86-BJGB].

169. Greenhouse, supra note 69.
170. See, e.g., Watch This Mom Tell the NY Wage Board: WE NEED $15, FIGHT FOR $15,

http://fightforl5.org/watch-this-mom-tell-the-ny-wage-board-we-need-15/ [https://perma.cc/8FNG
-DV22] (providing the testimony of a McDonald's employee, who explains, "I am not expecting
to get rich off $15 an hour ... just the ability to survive and take care of my family"); Fight for
$15, supra note 74 (quoting a Taco Bell and McDonald's employee, who laments, "[s]ometimes I
don't even have a way to work because my paychecks are so small, they're gone after paying just
one bill").

171. Andrias, The New Labor Law, supra note 166; see Browning-Ferris Indus. of Cal., Inc.,
362 N.L.R.B. No. 186, slip op. at 7-11 (Aug. 27, 2015) (analyzing the employer standard and its
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addition, it has sought to engage federal, state, and local governments
directly in a form of social bargaining over workers' wages, schedules, and
leave policies.1 72  The result has been new ordinances, regulations, and
statutes that set wages and working conditions far above what the market
would dictate, and far above what federal labor law has long required.1 73

The Domestic Workers' Alliance presents a similar effort to
reconstitute public commitments. Long excluded from basic employment
protections, including federal labor law, domestic workers have, over the
past decade, created an energetic worker movement to demand legal
protections.1 74 Their efforts have resulted in the passage of the New York
and California Domestic Workers Bills of Rights and the International
Labor Organization's adoption of the Convention and Recommendation
Concerning Decent Work for Domestic Workers.' 75 They have also helped
bring about new Department of Labor regulations expanding wage
entitlements for live-in domestic workers and workers providing
companionship services.1 76 Like the Fight for $15, the domestic worker
movements demand new forms of public decision making and wage setting,
as well as an expanded right to engage in industrial collective bargaining.1 77

And like the Fight for $15, they insist on the supremacy of human dignity
over market efficiency concerns. 17

It is far from clear that the Fight for $15, the Domestic Workers'
Alliance, or similar movements will be successful in fundamentally

effect on collective bargaining); NLRB Office of the General Counsel Authorizes Complaints
Against McDonald's Franchisees and Determines McDonald's, USA, LLC is a Joint Employer,
NLRB (July 29, 2014), https://www.nlrb.gov/news-outreach/news-story/nlrb-office-general
-counsel-authorizes-complaints-against-mcdonalds [https://perma.cc/YHZ7-MQ3S] (announcing
that the NLRB found merit in charges that McDonald's "violated the rights of employees as a
result of activities surrounding employee protests," and accordingly authorized complaints on
alleged violations of the National Labor Relations Act).

172. Andrias, The New Labor Law, supra note 166; see also David Moberg, The List of the
Fight for $15's Victories-Tangible and Intangible-Is Getting Longer, IN THESE TIMES (June 15,
2015, 1:26 PM), http://inthesetimes.com/working/entry/18070/the_listofthe-fight-for_15s
_victoriestangible-and-intangibleis-getting-lo [https://perma.cc/L37F-4WLP] (reporting the
areas where the Fight for $15 movement has sought reform and highlighting what they have
sought).

173. Andrias, The New Labor Law, supra note 166; Moberg, supra note 172.
174. For a history of these movements, see, for example, EILEEN BORIS & JENNIFER KLEIN,

CARING FOR AMERICA: HOME HEALTH WORKERS IN THE SHADOW OF THE WELFARE STATE

(2012); Hina Shah & Marci Seville, Domestic Worker Organizing: Building A Contemporary
Movement for Dignity and Power, 75 ALB. L. REV. 413, 413-14 (2011/2012).

175. Shah & Seville, supra note 174, at 413-14.
176. 29 C.F.R. 552.3, 552.6 (2015).
177. Campaigns, DOMESTIC WORKERS UNITED, http://www.domesticworkersunited.org/

index.php/en/our-work/campaigns [https://perma.cc/XD7Z-4J56].
178. History & Mission, DOMESTIC WORKERS UNITED, http://www.domesticworkersunited

.org/index.php/en/about/history-mission [https://perma.cc/26NY-288X].
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changing the nation's political commitments or systems of governance. 17 9

Their statutory and regulatory victories to date are limited and face multiple
legal and political challenges, while unionization in any formal sense
remains elusive for both groups of workers. 180  Other low-wage worker
movements face similar obstacles.' Thus, it is too early to know whether
small-c constitutional change will ensue, let alone change to the big-C
Constitution.

But recognizing the movements' efforts as a form of small-c
constitutionalism, as opposed to merely a series of policy demands, is
nonetheless important. First, the constitutional lens highlights the
movements' transformative possibilities. These low-wage worker
movements are not simply seeking higher wages or other changes to
isolated statutes and regulation. They are attempting to entrench new
norms, while creating new institutional frameworks for state policy. They
are seeking to universalize labor rights-both the right to work with dignity
and the right to participate in economic and political decision making-that
are at odds with the governing regime.

Second, identifying the movements' efforts as small-c
constitutionalism, as opposed to just ordinary movement politics, highlights
the centrality of social and political action to constitutional law.
Constitutionalism, after all, involves "We the People," 8 2 engaged in
political deliberation. By seeking new laws, pushing for new regulatory
interpretations, and making demands on entire industries and communities,
the contemporary labor movements are doing the work that has too often
been ceded to courts. They are attempting to change how we constitute
ourselves as a society.

Indeed, one can see the seeds for future, more explicit constitutional
argumentation in the language used by movement participants. In support
of their demands, workers invoke dignity, bills of rights, and, occasionally,

179. Cf Karl N. Llewellyn, The Constitution as an Institution, 34 COLUM. L. REv. 1, 21-22
(1934) (noting that only practice can demonstrate if something is part of our Constitution and
arguing that "the working Constitution is amended whenever the basic ways of government are
changed"); accord BALKIN, supra note 25, at 279.

180. See, e.g., Nat'l Rest. Ass'n v. Comm'r of Labor, Docket No. WB 15-001 (N.Y. Indus.
Bd. of Appeals 2015) (adjudicating a challenge to a statewide fast-food minimum wage order).

181. E.g., Aaron Vehling, Auto Dealer Asks Justices to Correct 9th Circ. 's Grammar,
LAw360 (Mar. 4, 2016, 9:01 PM), http://www.law360.com/articles/767683/auto-dealer-asks
-justices-to-correct-9th-circ-s-grammar [https://perma.cc/Y83W-U7Z3] (detailing arguments at
the U.S. Supreme Court as to whether service advisers employed by a car dealership were entitled
to receive overtime pay under the Fair Labor Standards Act).

182. U.S. CONST. pmbl.
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equality and freedom of association.1 83  All of these terms have
constitutional resonance, and sometimes doctrinal meaning. 84

Ultimately, however, the ongoing law-reform and social-change efforts
are essential prerequisites to the development of related doctrine. Without
the political and legal changes the movements urge, it is inconceivable that
common law courts-faithful to precedent, incremental in approach, drawn
from the elite-will adopt the constitutional arguments that progressive
constitutional law scholars urge. 185 In fact, it is not even clear that court
adoption of new labor rights, absent political or on-the-ground instantiation
of them, would align with the democratic ethos of the worker movements.

For now, defending and expanding ongoing statutory and regulatory
reform efforts may be as important as the debate about where in the
Constitution to lodge labor rights or whether to use constitutional rhetoric at
all. This small-c constitutional effort-messy, conflictual, and tedious
though it may be-is the constitutional change that prepares the ground for
the big-C constitutional change scholars urge.

183. See supra notes 72-78 and accompanying text.
184. Cf Leslie Meltzer Henry, The Jurisprudence of Dignity, 160 U. PA. L. REV. 169, 179

(2012) (documenting the increased use of the term dignity in Supreme Court opinions).
185. See Tomiko Brown-Nagin, Elites, Social Movements, and the Law: The Case of

Affirmative Action, 105 COLUM. L. REV. 1436, 1527-28 (2005) (arguing that "if lawyers hope to
leverage the law to achieve the goals of socially and economically marginalized groups, their
advocacy must be preceded by social movements that are not defined by juridical law. . . . [L]aw
should be the final arena of struggle over systemic social problems, rather than the first").
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Libertarian Corporatism is Not an Oxymoron

Brishen Rogers*

Introduction

Our constitutional democracy and our republican form of government,
Joseph Fishkin and William Forbath argue in their recent work, depend on
"a measure of economic and social democracy." A truly democratic state,
in their view, cannot just regulate powerful actors. It must also enable or
positively encourage "robust intermediate organizations," especially unions,
to "offset the political power of concentrated wealth." 2 The history of the
welfare state bears out this point. It is no accident that the era of mass
unionization was also an era of quite progressive taxation, relatively tame
executive compensation, and definancialization. 3 Nor is it an accident that
the decline of the welfare state, the decline of the labor movement, and the
rise in income inequality have occurred in tandem in virtually every
advanced economy.4 Mainstream policy debate around inequality, which
focuses largely on ensuring progressive taxation, often misses this lesson.'

And yet empowering secondary associations can be very difficult in a
constitutional culture that prizes individual liberty. It is not enough to just
protect workers' freedom to choose unionization while leaving other
property relations intact, 6 since economic elites will generally resist

* Associate Professor, Temple University Beasley School of Law, brogers@temple.edu. The
research leading up to this Essay was supported in part by the Roosevelt Institute's Future of
Work Initiative. For helpful comments and conversations, thanks to Willy Forbath, Joey Fishkin,
and participants in the Texas Law Review Symposium on the Constitution and Economic
Inequality. Thanks also to the staff of the Texas Law Review for superb editorial assistance.
Errors are of course mine alone.

1. JOSEPH FISHKIN & WILLIAM E. FORBATH, THE ANTI-OLIGARCHY CONSTITUTION

(forthcoming 2017) (manuscript at 77) (on file with the Texas Law Review).
2. Id.
3. WOLFGANG STREECK, BUYING TIME: THE DELAYED CRISIS OF DEMOCRATIC CAPITALISM

110-12 (2014) ("Central to the Keynesian political economy were the corporatist interest
associations of labour and capital, together with the negotiating system established between
them.").

4. See id. at 26-46 (outlining the transformation of state and global economic institutions
since the Keynesian era).

5. See generally THOMAS PICKETTY, CAPITAL IN THE TWENTY-FIRST CENTURY (2014)

(proposing a global wealth tax to address inequality and not considering unionization as a
complementary or alternative option); Joseph E. Stiglitz, Inequality Is Not Inevitable, N.Y. TIMES:
OPINIONATOR (June 27, 2014, 6:16 PM) http://opinionator.blogs.nytimes.com/2014/
06/27/inequality-is-not-inevitable/ [https://perma.cc/2RXB-A9A7] (proposing tax reform as the
primary means of ensuring equality without discussing unionization).

6. As I have argued elsewhere, courts and commentators today usually view protecting
employee free choice as the main goal of United States labor law. Brishen Rogers, Passion and
Reason in Labor Law, 47 HARV. C.R.-C.L. L. REv. 313, 353-68 (2012).
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collective bargaining, and since unions' powers of concerted action will ebb
and flow with workers' desires.7 As a result, Industrial-Era labor law
systems typically did more, weaving unions into economic governance
processes and granting them special legal powers vis-i-vis workers.' Those
more corporatist structures have been in decline for decades,9 however, and
today they are under acute threat from recent Supreme Court cases
empowering workers vis-a-vis unions.' 0

This Essay considers what sort of labor law regime would mediate
these tensions and advance Fishkin and Forbath's goal of dispersing
economic and political power through robust secondary associations. Such
a regime must satisfy several criteria. It must be consistent with emerging
constitutional doctrine and civil society norms around freedom of
association. It must encourage the right sort of worker associations-
associations that can effectively exert power while remaining accountable
to workers. It must be attuned to the contemporary economy, which is
dramatically different from the New Deal-era economy. And it must reflect
contemporary social life, which involves less formal associations than the
urban political machines and industrial trade unions that predominated in
the New Deal and post-New Deal eras.

Drawing lessons from worker organizations' recent efforts to move
beyond the strictures of existing law, I ultimately propose a model that I
term libertarian corporatism." Here the state would strongly encourage or
even mandate collective bargaining at the occupational or sectoral level (as
corporatism has historically required), while leaving workers nearly
unfettered choice as to bargaining representatives and removing certain core
legal constraints on workers' concerted action (as a principled civil
libertarianism requires). 12 This is more of a thought experiment than a

7. See discussion infra subpart I(A).
8. See discussion infra subpart I(A).
9. For definitions of corporatism, see Michael L. Wachter, Labor Unions: A Corporatist

Institution in a Competitive World, 155 U. PA. L. REV. 581, 589-91 (2007), which defines
corporatism as a governance system that enfranchises not just individuals, but also certain groups
such as firms and unions, and James Q. Whitman, Of Corporatism, Fascism, and the First New
Deal, 39 AM. J. COMP. L. 747, 752 (1991), which describes corporatism as the delegation of state
powers to private organizations.

10. See discussion infra subpart I(B).
11. Hence my title, which references Cass R. Sunstein & Richard H. Thaler, Libertarian

Paternalism Is Not an Oxymoron, 70 U. CHI. L. REV. 1159 (2003).
12. In what follows I will use the term libertarian to refer to civil libertarian commitments to

individual negative liberties such as freedoms of expression, association, and political
participation. I will use the term classical-liberal to refer to what scholars have variously called a
"libertarian," "neoliberal," or "classical-liberal" approach to economics and political economy-
recently revived in legal theory and in certain constitutional law and administrative law
decisions-under which the state is limited to the tasks of enforcing classical private law rights
and establishing systems of market ordering. See Brishen Rogers, Three Concepts of Workplace
Freedom of Association, 37 BERKELEY J. EMP. & LAB. L. (forthcoming 2016) (outlining three

1624 [Vol. 94:1623



Libertarian Corporatism is Not an Oxymoron

policy proposal; I harbor no illusions that Congress or the Executive Branch
will embrace libertarian corporatism anytime soon. But in my opinion
existing labor law has become so ineffective that we need to begin thinking
about dramatic rather than piecemeal reforms.

Part I first discusses the tensions between individual liberties and
collective power that arise in state efforts to rebuild secondary associations.
It then summarizes the weaknesses and failures of our labor law model, and
discusses various worker organizations' efforts to move beyond that model.
Part II then considers alternatives. It first sketches a new "collective
laissez-faire" regime in which unions would enjoy fewer special powers and
restrictions. It then outlines libertarian corporatism as a more promising
path forward. The conclusion suggests that the state might embrace
libertarian corporatism as a power-dispersion strategy in fields beyond labor
law.

I. The Long Decline of the Wagner Model

A. Tensions Between Individual Liberties and Collective Power

Governance strategies that depend on the state's empowering
associations have important virtues. For example, associations can ensure
more responsive governance by enabling democratic deliberation, and by
enabling non-elites to exert collective power.13  The first step toward
empowering associations is simply to protect their growth and development
by building a set of legal buffers around them. In the labor context,
preventing discrimination against workers for organizing 4 and preventing
judges from enjoining labor protest15 can enable workers to achieve small
victories that lead to larger victories and even to collective bargaining
relationships. 16 Negative rights, however, are rarely if ever sufficient to
ensure a stable labor movement. Workers' desire to confront management
may ebb and flow, and management will tend not to hire workers who seem

distinct jurisprudential approaches to the balance between workers' individual liberties and
unions' political power); David Singh Grewal & Jedediah Purdy, Introduction: Law and
Neoliberalism, 77 LAW & CONTEMP. PROBS., no. 4, 2014, at 1, 12-14 (describing the influence of
"neoliberal" or "classical-liberal" ideals on recent U.S. law); Cass R. Sunstein & Adrian
Vermeule, Libertarian Administrative Law, 82 U. CHI. L. REV. 393, 398-400 (2015) (outlining the
influence of "libertarian" or "classical-liberal" ideals on recent administrative law decisions of the
Court of Appeals for the District of Columbia Circuit).

13. Joshua Cohen & Joel Rogers, Secondary Associations and Democratic Governance, in
ASSOCIATIONS AND DEMOCRACY at 7, 9-10 (Erik Olin Wright ed., 1995) (discussing the benefits
of associations for democratic governance).

14. 29 U.S.C. 158(a)(l) (2012).
15. 29 U.S.C. 101 (2012) (codifying the anti-injunction provision of the Norris-LaGuardia

Act of 1932).
16. See Rogers, supra note 6, at 355 (noting that small victories won through collective action

can set the stage for larger victories).
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confrontational. Conversely, workers' organizations that enjoy robust civil
and political liberties may become so disruptive that employers obtain state
assistance in ensuring labor peace."

Labor law was central to the welfare state because it mediated these
conflicts, institutionalizing workers' movements that otherwise threatened
to destabilize the industrial economy.18 It represents a grand bargain of
sorts. States recognized unions' rights to exist, granted them powers to
bind workers to collective agreements, required employers to bargain with
them, and often granted them special powers in economic policymaking
processes. In exchange, unions consented to the basic terms of capitalist
employment and promised to curtail or end industrial strife.

Granting associations such positive entitlements, however, carries its
own set of costs. One is a matter of scale: in large, complex states
dominated by large corporations, there is an inherent tension between
localized democracy and collective power, and the sorts of unions necessary
to ensure economic and political equality can become relatively
unresponsive to members. 19 Another cost is lock in: state-favored
associations will tend to bend legal rules to support their institutional
interests, and to prevent other associations from gaining power.20 Indeed,
once an association is recognized as the appropriate economic, political, or
social representative of a class of citizens, that state sanction, rather than an
organic relationship among its members, may become the association's
source of power, eroding the prelegal social bonds that made it a promising
partner for the state in the first place.2 1 These are all basic challenges with
corporatist models of labor law, which may help explain why unions have

17. One example of this dynamic in the United States was employers' successful push for the
Taft-Hartley Act after the post-World War II strike wave. See ROBERT A. GORMAN & MATTHEW
W. FINKIN, BASIC TEXT ON LABOR LAW: UNIONIZATION AND COLLECTIVE BARGAINING 1.4, at
7-8 (2d ed. 2004).

18. See, e.g., STREECK, supra note 3, at 111 ("Central to the Keynesian political economy
were the corporatist interest associations of labour and capital, together with the negotiating
system established between them.").

19. As one data point, note Clyde Summers's arguments that workers have little if any voice
in European trade unions engaged in peak bargaining. Clyde W. Summers, Worker Participation
in the U.S. and West Germany: A Comparative Study from an American Perspective, 28 AM. J.
COMP. L. 367, 385-86 (1980); see also Clyde Summers, Worker Participation in Sweden and the
United States: Some Comparisons from an American Perspective, 133 U. PA. L. REV. 175, 215
(1984) (describing how collective agreements in Sweden have "removed decision-making so far
from the union members that they have no effective voice"). But see Cohen & Rogers, supra note
13, at 70-71 (noting that centralized, corporatist labor representation may, but does not
necessarily, decrease responsiveness to membership).

20. See Cohen & Rogers, supra note 13, at 65-66 (noting the problem of state-favored groups
using their power to "freeze their position"). I would classify this as a specific form of regulatory
capture. See generally Ernesto Dal B6, Regulatory Capture: A Review, 22 OXFORD REV. ECON.
POL'Y 203 (2006).

21. See Paul Q. Hirst, Can Secondary Associations Enhance Democratic Governance?, in
ASSOCIATIONS AND DEMOCRACY, supra note 13, at 101, 107 (discussing this tension).
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often affiliated with the church or political parties, 22 either of which may
provide a collective identity that a distant collective bargaining agent
cannot. Any effort to disperse political and economic power through legal
reform needs to take these tensions into account.

B. The Decline of the Wagner Model

Such tensions between individual liberties and collective power are
clear in our own labor law. Our regime, often known as the "Wagner
Model" after Senator Robert Wagner, the lead sponsor of the National
Labor Relations Act (NLRA), is one of "majoritarian exclusivity." 23 The
NLRA establishes a process for a union to demonstrate that it enjoys

majority support from workers in a proper bargaining unit, 2 which often
means a single job classification within a firm.25 Upon that showing, the
National Labor Relations Board (NLRB) will certify the union as those
workers' exclusive representative and hold the employer to a duty to
bargain in good faith. 26 No other union may then represent workers in that
bargaining unit, and the terms of resulting collective bargaining agreements
apply to all workers in the unit, but only to them, not to other workers in the
industrial sector. 27 Cynthia Estlund has aptly described this system as
involving a "quid pro quo" under which unions are "subject to a
constellation of powers, privileges, duties, and restrictions" that are unique
among civil society organizations. 28

While courts today usually view protecting employee choice as the
central principle of our labor law,29 that is a relatively recent development.

22. E.g., GOSTA ESPING-ANDERSEN, THE THREE WORLDS OF WELFARE CAPITALISM 166-70
(1990) (noting instances in which unions aligned and affiliated with political parties in several
welfare-state countries during the Postwar Era).

23. Lance A. Compa, The Wagner Model and International Freedom of Association
Standards, in AUTONOMIE COLLECTIVE ET DROIT DU TRAVAIL: MELANGES EN L'HONNEUR DU
PROFESSEUR PIERRE VERGE 427, 435-36 (Dominic Roux ed., 2014) (outlining elements of the
U.S. "Wagner Model").

24. 29 U.S.C. 159 (2012).
25. See GORMAN & FINKIN, supra note 17, 5.1, at 76-84 (discussing factors tending toward

small units); id. 5.1, at 103-04 (discussing factors tending toward single-employer, localized
bargaining).

26. 29 U.S.C. 158(a)(5) (making it an unfair labor practice for an employer to refuse to
bargain collectively with a certified union); 29 U.S.C. 159(a) (providing for exclusive
representation based on majority rule); 29 U.S.C. 159(b) (granting the NLRB the power to
determine that bargaining unit).

27. Compa, supra note 23, at 443-44. But see Samuel Estreicher, Trade Unionism Under
Globalization: The Demise of Voluntarism?, 54 ST. LOUIS U. L.J. 415, 416 (2010) (stating that
"because of multiemployer bargaining structures and extension laws, contract coverage in some
European countries far outstrips union membership").

28. Cynthia Estlund, Are Unions a Constitutional Anomaly?, 114 MICH. L. REV. 169, 174-75
(2015).

29. Rogers, supra note 6, at 315.
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Through the New Deal and much of the postwar period, our labor law
affirmatively promoted unionization and collective bargaining rather than
employee choice per se, often on the grounds that doing so was necessary to
ensure industrial peace. 30 For example, the NLRA as originally passed
protected workers' rights to organize, but not their rights to refrain from
doing so.3' Various labor law doctrines also make it relatively difficult to
decertify a union,3 ' and courts have often limited workers' rights to strike
despite language in the statute explicitly protecting that right.33 In a
de facto recognition of unions as the appropriate political representatives of
workers, the NLRA also permitted so-called "union shop" clauses, under
which workers must join and pay dues to a union that represents them and
therefore must contribute to that union's political activities.34 Our welfare
state was never "corporatist" in Esping-Andersen's famous typology, 35 but
these elements of our labor law did grant unions and employers special
powers to negotiate the terms of economic life. 36

I am hardly the first to observe that the Wagner Model has long ceased
to encourage or perhaps even to enable unionization and collective
bargaining.37 One reason is that the NLRB effectively cannot deter

30. The predominant labor law theory was "industrial pluralism" rather than corporatism. See
generally Katherine Van Wezel Stone, The Post-War Paradigm in American Labor Law, 90 YALE
L.J. 1509 (1981) (leading the discussion of industrial pluralism and its influence on postwar labor
law). But for present purposes the distinction is not important, as both are starkly opposed to
libertarianism.

31. Compare National Labor Relations Act of 1935, Pub. L. No. 74-198, 7, 49 Stat. 449,
452 (1935) (containing no mention of an employee's right to refrain from any or all concerted
action), with 29 U.S.C. 157 (2012) (containing an explicit mention of an employee's right to
refrain from concerted action).

32. These include the contract and certification bar doctrines. GORMAN & FINKIN, supra note
17, 4.8-.9, at 70-77; see Samuel Estreicher, "Easy in, Easy Out": A Future for U.S. Workplace
Representation, 98 MINN. L. REV. 1615, 1628-29 (2014) (noting the difficulty of decertification
under the NLRA).

33. See, e.g., Stone, supra note 30, at 1538-39 (discussing how the Supreme Court interpreted
arbitration as a quid pro quo for an agreement not to strike, despite guarantees of the right to strike
in the Norris-LaGuardia Act and the NLRA).

34. See GORMAN & FINKIN, supra note 17, 28.1-.2, at 897-906 (discussing the purpose
and evolution of union security clauses in the United States). The Supreme Court subsequently
disallowed "union shop" clauses but continued to permit "agency shop" clauses, under which
unions may charge workers for representational expenses but not political activities. Commc'ns
Workers of Am. v. Beck, 487 U.S. 735, 762-63 (1988) (holding that the NLRA permits agency
shops but not union shops, per the statutory interpretation required by International Ass'n of
Machinists v. Street, 367 U.S. 740 (1961)); Abood v. Detroit Bd. of Educ., 431 U.S. 209, 235
(1977) (holding a union shop unlawful in the public sector on First Amendment grounds).

35. ESPING-ANDERSEN, supra note 22, at 26-27.
36. Wachter, supra note 9, at 599; Whitman, supra note 9, at 752-53 (defining corporatism).
37. See generally Cynthia L. Estlund, The Ossification of American Labor Law, 102 COLUM.

L. REV. 1527 (2002) (arguing that the insulation of American labor law from constitutional
scrutiny and legislative reform has contributed to the decline of unions and collective bargaining);
Benjamin I. Sachs, Enabling Employee Choice: A Structural Approach to the Rules of Union
Organizing, 123 HARV. L. REV. 655 (2010) (advocating removal of certain key impediments to
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employer resistance to unionization, whether lawful or unlawful. 38 Another
reason lies in broad economic transformations. Heavy industry, where
unions were able to establish themselves early in the NLRB's history, is no
longer the core of our economy. Today the service sector predominates,
which tends to utilize smaller and more dispersed workplaces, which are far
more difficult to unionize than large factories. 39 The "fissuring" of
employment through vertical disintegration has also undermined the
Wagner Model, since today workers' legal employers often enjoy little real
power over their working conditions. 40 Leading reform proposals, while
absolutely justified as a means of equalizing bargaining power and ensuring
workplace equality, would likely do little to address such dynamics, since
they mainly aim to protect employees' freedom to choose unionization.4 1
Some propose to limit management's power to resist unionization,42 others
to require employers to bargain with unions that represent a minority of
their workers, 43 still others to guarantee "card check" certification44 or quick
elections.45 But under all such proposals, unions would still need to
organize shop-by-shop, making it extraordinarily difficult to build sufficient
power to counter corporations with a continental or even global reach.

To make matters still worse, broader trends in constitutional law are
enhancing workers' rights vis-a-vis unions. The Supreme Court and some

employee choice regarding unionization); Paul Weiler, Promises to Keep: Securing Workers'
Rights to Self-Organization Under the NLRA, 96 HARV. L. REV. 1769 (1983) (arguing that the
NLRB's inability to deter employers' unfair labor practices has contributed to a decline in
unionization rates).

38. See Weiler, supra note 37, at 1787-95 (outlining problems with the NLRA regime,
particularly the NLRB's inability to deter employer coercion of workers).

39. See GORMAN & FINKIN, supra note 17, 5.1, at 84-86 (discussing factors tending toward
small units); id. 5.5, at 103-04 (discussing factors tending toward single-employer, localized
bargaining). See generally KATHERINE V.W. STONE, FROM WIDGETS TO DIGITS: EMPLOYMENT
REGULATION FOR THE CHANGING WORKPLACE (2004) (examining the shift to the digital age and
the implications on labor and employment regulation).

40. See generally DAVID WEIL, THE FISSURED WORKPLACE: WHY WORK BECAME SO BAD
FOR SO MANY AND WHAT CAN BE DONE TO IMPROVE IT (2014) (noting how large corporations
have shed their role as direct employers by outsourcing work to smaller companies).

41. See infra notes 46-49.
42. See Press Release, 106 Professors Petition NLRB for Regulation of Captive-Audiences,

LAW PROFESSOR BLOGS (Jan. 4, 2016), http://lawprofessors.typepad.com/files/captive-audience
-news-release-1-4.pdf [https://perma.cc/H48R-HNDE] (noting a recent petition for rulemaking
filed by labor law professors to restrict "captive audience" meetings in which employees must
listen to management's anti-union messages).

43. CHARLES J. MORRIS, THE BLUE EAGLE AT WORK: RECLAIMING DEMOCRATIC RIGHTS IN
THE AMERICAN WORKPLACE 230 (2005); see also Catherine L. Fisk & Benjamin I. Sachs,
Restoring Equity in Right-to-Work Law, 4 U.C. IRVINE L. REV. 857, 868-72 (2014) (discussing
the law on members-only unionization and the potential benefits of employers negotiating with
unions that represent a minority of employees).

44. See Employee Free Choice Act of 2009, H.R. 1409, 111th Cong. (2009) (providing for
expedited union certification procedure).

45. Sachs, supra note 37, at 673.
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lower courts have resurrected a classical-liberal understanding of the
Constitution that the New Deal had seemingly interred, one in which the
state's powers are limited to establishing and policing systems of market
ordering.46 Within labor law, these trends have bolstered conservative
activists' longstanding campaigns to ban union security clauses. 47 Current
doctrine in roughly half the states48 permits the so-called "agency shop"
under which workers must help defray contract bargaining and
administration expenses, but need not contribute to unions' political,
lobbying, or organizing efforts. 49 That longstanding rule reflects a
compromise between unions' interest in preventing free riding and workers'
interest in not funding political and expressive activities to which they
object.

In a series of cases, however, the Court has chipped away at that
compromise,50 and before Justice Scalia's death, appeared ready to ban
union security devices across the public sector in Friedrichs v. California
Teachers Association.51 Since unions are currently healthiest in the public
sector, this would have been a major blow to efforts to rebuild the labor
movement. The implicit theory of freedom of association in the line of
cases leading up to Friedrichs is that unions are just like other voluntary
organizations, such as parent-teacher associations (PTA) and community
groups, which individuals may join and leave at will.52 This view
disregards the economic context in which unions operate, where their very
existence comes at employers' expense, such that state supports are
necessary for their institutional survival.5 3 It also rejects the political-
economic theory underlying much of our labor law: that unions' special

46. Grewal & Purdy, supra note 12, at 10-11.
47. For a detailed summary of the case law that has resulted, see Catherine L. Fisk & Erwin

Chemerinsky, Political Speech and Association Rights after Knox v. SEIU, Local 1000, 98
CORNELL L. REV. 1023, 1034-39 (2013).

48. As of early 2016, over half of the states have passed "right-to-work" laws that ban union
security clauses entirely. Right to Work States, NAT'L RIGHT TO WORK LEGAL DEF. FOUND.
(Feb. 12, 2016), http://www.nrtw.org/rtws.htm [https://perma.cc/Q6PZ-RJGJ].

49. Commc'ns Workers of Am. v. Beck, 487 U.S. 735, 762-63 (1988); Abood v. Detroit Bd.
of Educ., 431 U.S. 209, 235 (1977).

50. See Harris v. Quinn, 134 S. Ct. 2618, 2638 (2014) (holding that "partial public
employees" cannot be compelled to contribute to any funds to unions that bargain on their behalf);
Knox v. Serv. Emps. Int'l Union, Local 1000, 132 S. Ct. 2277, 2288-96 (2012) (altering the
procedure unions must follow before levying a special assessment for political activity).

51. 136 S. Ct. 1083 (2016) (per curiam) (affirming the lower court's decision not to overturn
Abood in a 4-4 decision), aff'g No. 13-57095, 2014 WL 10076847 (9th Cir. Nov. 18, 2014).

52. This is clear in a predecessor case to Friedrichs. See Knox, 132 S. Ct. at 2289-90
(comparing unions to PTAs while rejecting the free-rider argument). See generally Rogers, supra
note 12 (discussing the theory of freedom of association behind Knox and other recent union
security cases).

53. Wolfgang Streeck, The Sociology of Labor Markets and Trade Unions, in THE
HANDBOOK OF ECONOMIC SOCIOLOGY 254, 267 (Neil J. Smelser & Richard Swedberg eds., 2d
ed. 2005).
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entitlements are an important means of ensuring industrial peace,
distributive justice, and economic democracy. Presumably, it rejects the
value of a democratic political economy.

While the further evolution of these trends will turn largely on the
battle to replace Justice Scalia,54 it seems clear that unions are unlikely to
recover by organizing under the Wagner Model. Organizing is simply too
difficult, and unions' constitutional status too tenuous. Ensuring economic
and social democracy likely requires a new model, one better suited to
contemporary economic and social realities and broadly consistent with
such trends in constitutional law.

C. The Rise and Limits of "Alt-Labor"

The seeds of such a model may lie in recent efforts by labor unions
and their allies to work around these strictures by building so-called "alt-
labor" groups, or worker organizations that depart from the Wagner
Model.55  Those groups vary widely. Some represent workers of a
particular ethnicity or who live or work in a particular neighborhood; 56

others represent workers in a particular industry, such as restaurant workers,
day laborers, or domestic workers;57 some have a hybrid approach,

54. Importantly, there are also significant barriers to constitutionalizing the right-to-work in
the private sector, since the Court has never found state action in the NLRA context. See Price v.
Int'l Union, United Auto., Aerospace & Agric. Implement Workers of Am., 927 F.2d 88, 92 (2d
Cir. 1992); Fitz v. Commc'ns Workers of Am., No. 88-1214, 1989 WL 226082, at *2 (D.D.C.
Aug. 17, 1989) (rejecting plaintiffs' First Amendment claim against a union for want of state
action), aff'd, 917 F.2d 62 (D.C. Cir. 1990), cert denied, 499 U.S. 960 (1991); see also Fisk &
Chemerinsky, supra note 47, at 1037-38 (discussing the question of state action in the NLRA
context); Benjamin I. Sachs, Unions, Corporations, and Political Opt-Out Rights After Citizens
United, 112 COLUM. L. REV. 800, 844-51 (2012) (same). Constitutional decisions do
nevertheless tend to exert gravitational pull on the private sector, see Roger C. Hartley,
Constitutional Values and the Adjudication of Taft-Hartley Act Dues Objector Cases, 41
HASTINGS L.J. 1, (1989) (arguing that Beck incorporates constitutional values), and as noted
above, supra note 48, almost half the states are already right-to-work.

55. For overviews, see generally Eli Naduris-Weissman, The Worker Center Movement and
Traditional Labor Law: A Contextual Analysis, 30 BERKELEY J. EMP. & LAB. L. 232 (2009);
Michael M. Oswalt, Improvisational Unionism, 104 CALIF. L. REV. (forthcoming 2016); David
Rosenfeld, Worker Centers: Emerging Labor Organizations-Until They Confront the National
Labor Relations Act, 27 BERKELEY J. EMP. & LAB. L. 469 (2006) (book review).

56. E.g., Chinese Staff and Workers' Association, WIKIPEDIA, http://en.wikipedia.org/wiki/
ChineseStaffandWorkers%27_Association [http://perma.cc/B74S-KFVK] (describing a
Chinese immigrant workers' rights organization based in Chinatown in New York); About KIWA,
KIWA WORKERS FOR JUST., http://www.kiwa.org/about/ [https://perma.cc/8E5E-UATU]
(describing a similar organization in Koreatown in Los Angeles).

57. E.g., Who We Are, NAT'L DOMESTIC WORKERS ALLIANCE, http://www.domesticworkers
.org/who-we-are [https://perma.cc/2YS3-Q5LX] (describing a nationwide organization
representing domestic workers); About Us, NAT'L DAY LABORER ORGANIZING NETWORK,
http://www.ndlon.org/en/about-us [https://perma.cc/DR89-CKTQ] (describing a similar
organization representing day laborers).
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representing particular groups of workers within a particular sector. 58

While many alt-labor groups disclaim any desire for exclusive bargaining
rights and are independent of unions, some receive support from unions.59

In fact, various unionization drives, including Service Employee's
International Union's (SEIU) famed "Justice for Janitors" campaign60 are
best understood as alt-labor variants given their tactics and strategies. 6 1

Such groups share a number of family resemblances that point toward
a new model of collective negotiation. For example, alt-labor groups often
organize workers along occupational or geographical lines rather than
organizing worksite by worksite. 62 Many do not focus on the immediate
employer-employee relationship, instead organizing up and down supply
chains. 63 Many represent the "new" working class, which is heavily made
up of immigrant workers, women, and people of color-and more likely to
face precarious working conditions. 64 Most rely on a combination of direct
action and public pressure, typically casting their demands for better
treatment in moral terms.65

Finally, and perhaps most importantly, many alt-labor groups seek
broad changes to corporate policies such as guarantees of decent wages and

58. E.g., About CIW, COALITION IMMOKALEE WORKERS, http://www.ciw-online.org/about/
[https://perma.cc/ZQ6B-G9QA] (describing a worker-based human rights organization with wide-
ranging initiatives in the agricultural sector).

59. A prominent example is "OUR Walmart," which has been supported by the United Food
and Commercial Workers Union. See, e.g., OUR WALMART, http://www.forrespect.org
[https://perma.cc/TZA5-9YXV].

60. See generally Roger Waldinger et al., Helots No More: A Case Study of the Justice for
Janitors Campaign in Los Angeles, in ORGANIZING TO WIN: NEW RESEARCH ON UNION
STRATEGIES 102 (Kate Bronfenbrenner et al. eds., 1998) (providing an overview of the Justice for
Janitors campaign).

61. This seems to be the case for Warehouse Workers for Justice and Fight for $15, the group
organizing fast-food protests. WAREHOUSE WORKERS FOR JUST., http://www.warehouseworker
.org [https://perma.cc/7G78-9XSY]; FIGHT FOR $15, http://www.fightfor15.org [https://perma.cc/
EPJ3-9D6D].

62. See supra notes 55-59 and accompanying text.
63. See, e.g., Waldinger et al., supra note 60, at 116-17 (discussing supply chain organizing

in Justice for Janitors); Steven Greenhouse, Fight for $15: The Strategist Going to War to Make
McDonald's Pay, GUARDIAN (Aug. 30, 2015, 10:42 AM), http://www.theguardian.com/us-news/
2015/aug/30/fight-for-15-strategist-mcdonalds-unions [https://perma.cc/8684-6JQH] (reporting
that the Fight for $15 rejected a strategy to unionize 100 or 200 McDonald's restaurants to focus
on changing the company's policies nationwide, including at franchisees' restaurants).

64. See, e.g., Naduris-Weissman, supra note 55, at 246-48 (noting the Koreatown Immigrant
Workers Alliance as an example of an organization representing an immigrant, ethnic
community).

65. Many also use employment litigation strategically, but that is less important for present
purposes. See JENNIFER GORDON, SUBURBAN SWEATSHOPS: THE FIGHT FOR IMMIGRANT

RIGHTS 68-69 (2005) (mentioning such efforts by the Workplace Project, an organization in Long
Island); Benjamin I. Sachs, Employment Law as Labor Law, 29 CARDOZO L. REV. 2685, 2708-14
(2008) (discussing use of antidiscrimination litigation by Brooklyn-based Make the Road by
Walking).
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benefits but do not seek (or cannot realistically achieve) unionization and
formal collective bargaining agreements. 66 One major alt-labor group has
pressed major restaurant chains to adopt codes of conduct in which they
commit to abide by particular labor standards;67 another has organized
"work site committees" that provide a collective voice for workers in
discussions with management. 68 The Coalition of Immokalee Workers
(CIW) has perhaps gone furthest toward developing a new model of
collective labor regulation.69 CIW organizes farm workers in Florida,
nearly all of whom are immigrants or guest workers, to demand that
retailers and restaurants commit to improve their conditions. Specifically,
CIW urges major brands to join a "Fair Food Program" under which they
will purchase from suppliers who pay decent wages, commit to a "zero
tolerance" policy around forced labor and child labor (still shockingly
prevalent in parts of the agricultural sector) and submit to annual auditing
and a complaint resolution mechanism by an independent "Fair Foods
Standards Council." 70 As of this writing, for example, a Fair Food Program
website calls for action against Wendy's, which it says "stands alone"
among the five largest fast-food corporations as "the only one who has
refused to join the Fair Food Program and respect the rights and dignity of
farmworkers in its supply chain."7 1

While some alt-labor groups have been profoundly successful in
improving workers' conditions, current law places them in a bind. Without
certification under the NLRA, alt-labor groups cannot hold employers to a
duty to bargain72 and cannot negotiate union security clauses, 73 leaving
them dependent on voluntary contributions and foundation funding. And

66. The Restaurant Opportunities Center's (ROC's) codes, for example, generally require
restaurants to abide by wage-and-hour and antidiscrimination laws, and at least some require
employers to notify ROC attorneys prior to terminating workers. See Naduris-Weissman, supra
note 55, at 254-55 (discussing ROC settlement with that provision). Justice For Janitors is a
notable exception here, of course, in that they seek formal collective bargaining rights. See
Waldinger et al., supra note 60, at 103 ("Emblematic of this shift is the [Justice for Janitors]
campaign, which successfully reorganized the building services industry, ultimately bringing more
than eight thousand largely immigrant workers under a union contract, in what has become a
model for [Justice for Janitors'] national organizing efforts.").

67. See Naduris-Weissman, supra note 55, at 252-53 (discussing the ROC code).
68. Steven Greenhouse, Workers Organize, but Don't Unionize, to Get Protection Under

Labor Law, N.Y. TIMES (Sept. 6, 2015), http://www.nytimes.com/2015/09/07/business/
economy/nonunion-employees-turn-to-work-site-committees-for-protection.html [https://perma
.cc/P3MZ-8B4U] (discussing use of the NLRA by alt-labor groups to form such committees).

69. See generally About CIW, supra note 58.
70. Fair Food Program, WIKIPEDIA, https://en.wikipedia.org/wiki/FairFood_Program

[https://perma.cc/JQ5T-Y3J7].
71. ALLIANCE FOR FAIR FOOD, http://www.allianceforfairfood.org/take-action/#

[https://perma.cc/7ULH-V2PQ].
72. 29 U.S.C. 158(a)(5) (2012).
73. Id. 158(a)(3).
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yet if an alt-labor group starts behaving like a classic union by negotiating
collective terms with an employer, it can be subject to various union-
specific regulations implemented as part of the NLRA's quid pro quo.74

Arguably the most important restriction is Section 8(b)(4) of the NLRA,7
which prohibits labor organizations from taking much action against so-
called "secondary" targets, or firms that have a commercial relationship
with their members' employer.76 That restriction is unique to labor groups;
civil rights, environmental, and anti-abortion groups face no such
restrictions on their public speech and activity.77

This rule deprives workers of one of their most powerful weapons in
the fissured workplace. 78 A union that organizes janitorial contractors will
be unable to reach a contract without convincing building managers to pay
union scale wages, since managers can simply replace a unionized
contractor to save costs. As the lead organizer of SEIU's Justice for
Janitors campaign recently said, reflecting on the campaign's early days,

74. See, e.g., id. 158(b)(4)(ii)(A-B) (prohibiting most secondary boycotts by labor
organizations); id. 158(b)(7) (restricting recognitional picketing by labor organizations); see also
29 U.S.C. 402(i) (2012) (imposing obligations on unions under the Labor Management
Reporting and Disclosure Act). Such obligations apply only to groups defined as "labor
organizations" under the NLRA and other statutes. See NLRB v. Peninsula Gen. Hosp. Med. Ctr.,
36 F.3d 1262, 1268-72 (4th Cir. 1994) (providing a test for "labor organization" status, which
requires that organization have or seek a "bilateral mechanism" through which its proposals are
considered by management); 29 U.S.C. 152(5) (2012) (defining labor organization under the
NLRA); E.I. Du Pont De Nemours & Co., 311 N.L.R.B. 893, 894 (1993) (holding that whether an
entity is a "labor organization" is the threshold question for determining 8(a)(2) violations);
Stefan J. Marculewicz & Jennifer Thomas, Labor Organizations by Another Name: The Worker
Center Movement and Its Evolution into Coverage Under the NLRA and LMRDA, ENGAGE,
October 2012, at 79, 86-90 (arguing that certain alt-labor groups are statutory labor organizations
despite their arguments to the contrary).

75. 29 U.S.C. 158(b)(4); see also James Gray Pope, Labor-Community Coalitions and
Boycotts: The Old Labor Law, the New Unionism, and the Living Constitution, 69 TEXAS L. REV.
889, 919-31 (1991) (summarizing secondary boycott doctrine). Unions also face important
restrictions on intermittent strikes. Craig Becker, "Better Than a Strike ": Protecting New Forms
of Collective Work Stoppages Under the National Labor Relations Act, 61 U. CHI. L. REV. 351,
354 (1994).

76. For example, peaceful secondary hand billing is generally lawful. Edward J. DeBartolo
Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575-76 (1988). But
whether particular conduct constitutes hand billing or "picketing" is in part a question of whether
the conduct is confrontational, such that even today, "whether particular activity constitutes
picketing is still a matter of significant debate." Charlotte Garden, Citizens, United and Citizens
United: The Future of Labor Speech Rights?, 53 WM. & MARY L. REV. 1, 32 n.145 (2011).

77. E.g., NAACP v. Claiborne Hardware Co., 458 U.S. 886, 932-33 (1982). Those groups
are still subject to ordinary tort and criminal laws that are consistent with the First Amendment.
See Snyder v. Phelps, 131 S. Ct. 1207, 1219 (2011) (holding that the First Amendment prohibits
tort liability for emotional distress caused by nonthreatening anti-LGBT protests at the funeral of a
U.S. Serviceman, even where the protest is outrageously offensive).

78. Indeed, the threat of 8(b)(4) liability or injunctive relief has shaped ROC's behavior: it
now includes a disclaimer in its flyers stating that it has no intention to "interfere with deliveries."
SMJ Grp., Inc. v. 417 Lafayette Rest. LLC, 439 F. Supp. 2d 281, 286 (S.D.N.Y. 2006) (quoting
one such flyer).
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"The majority of our work ... was trying to figure out how to negotiate
around the secondary boycott laws." 79 Warehouse workers, security guards,
garment workers, fast-food workers, and many other low-wage workers
face similar constraints. Ironically, CIW's success stems in part from
agricultural workers' exclusion from the NLRA, which renders their
organizations immune from liability under 8(b)(4). 80 Given this double
bind, alt-labor groups are limited in how much they can achieve without
labor law reform.

II. Toward a New Model

Alt-labor groups' successes and limits hold important lessons for labor
law reform and for efforts to ensure economic democracy more generally.
This Part draws out those lessons, and in the process further explores the
tension in labor law between individual liberties and collective power. It
first explores the virtues and limits of a "collective laissez-faire" system
under which workers would face no unique restrictions on concerted action.
It then argues for a broader set of labor law reforms that encourage or
mandate corporatist forms of representation while strongly protecting
employee free choice as to representatives.

A. Collective Laissez-Faire and Its Limits

Alt-labor groups' struggles point toward one obvious labor law reform:
guaranteeing worker organizations full First Amendment liberties of speech
and association. The secondary boycott prohibition has for decades been
recognized as a constitutional outlier, since it involves a content-based and
speaker-based restriction on speech,81 and past arguments supporting the
ban are no longer convincing. 82 For example, in past cases judges have
reasoned that picketing may be restricted because it involves conduct rather
than speech or an appeal to base instincts rather than reason, 83 but, since

79. Josh Eidelson, The Lessons Unions Learned from the 'Justice for Janitors' Protests,
BLOOMBERG (June 16, 2015, 4:55 AM), http://www.bloomberg.com/politics/articles/2015-06
-16/the-lessons-that-unions-learned-from-thejustice-for-janitors-protests [https://perma.cc/E5R8
-UMZY].

80. 29 U.S.C. 152(3).
81. See NLRB v. Fruit & Vegetable Packers, Local 760 (Tree Fruits), 377 U.S. 58, 79 (1964)

(Black, J., concurring) (arguing that 8(b)(4) violates the First Amendment because under it
"picketing, otherwise lawful, is banned only when picketers express particular views"). See
generally Pope, supra note 75.

82. Here I am heavily indebted to Alan Hyde, Exclusion Is Forever: How Keeping Labour
Rights Separate from Constitutional Rights Has Proven to Be a Bad Deal for American Trade
Unions and Constitutional Law, 15 CANADIAN LAB. & EMP. L.J. 251 (2009) and Pope, supra note
75.

83. E.g., NLRB v. Retail Store Emps. Union, Local 1001 (Safeco), 447 U.S. 607, 618-19
(1980) (Stevens, J., concurring in part and concurring in the result) (asserting that in picketing "it
is the conduct element rather than the particular idea being expressed that often provides the most
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those cases, the Court has granted some First Amendment protection to
cross burning and nude dancing, neither of which involves a rational effort
to persuade. 84 Another classic argument for the ban-that secondary
activity can pull "neutral" parties into a labor dispute85 -- seems
constitutionally irrelevant, particularly since nonlabor organizations may
threaten the economic livelihood of "neutrals."86 The well-worn argument
that picketing interferes with employee choice is also unconvincing, since
unions cannot compel membership 7 and have limited powers to require
workers to defray expenses. 88

Most importantly, the Court's recent First Amendment cases have
undermined a baseline assumption of all these arguments-that unions are
primarily economic rather than political actors, and therefore that their
speech can be restricted without running afoul of the First Amendment. 89

The notion that unions are purely economic actors is flatly inconsistent with
recent doctrine holding that compelled contributions to commercial speech
have an expressive component and are therefore protected. 90 It is also
inconsistent with the Court's holding in Harris v. Quinn,9 1 a predecessor
case to Friedrichs, that public sector unions' political and economic
activities are inseparable. 92  Logically, then, the political/economic

persuasive deterrent to third persons about to enter a business establishment"); Bakery & Pastry
Drivers Local 802 v. Wohl, 315 U.S. 769, 776 (1942) (Douglas, J., concurring) ("Picketing . .. is
more than free speech, since it involves patrol of a particular locality and since the very presence
of a picket line may induce action of one kind or another, quite irrespective of the nature of the
ideas which are being disseminated.").

84. Virginia v. Black, 538 U.S. 343, 347-48 (2003) (holding that a state may ban cross
burning undertaken with intent to intimidate, but may not ban all cross burning per se because
cross burning can be a form of political expression); Barnes v. Glen Theater, Inc., 501 U.S. 560,
565-67 (1991) (holding that erotic nude dancing "is expressive conduct within the outer
perimeters of the First Amendment," but can be regulated as part of public indecency statute).

85. Safeco, 447 U.S. at 616.
86. This occurred in NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982). See also

Hyde, supra note 82, at 264-66.
87. NLRB v. General Motors Corp., 373 U.S. 734, 738 (1963).
88. See discussion supra subparts I (A)-(B).
89. Claiborne Hardware, 458 U.S. at 912 (distinguishing civil rights from labor protest,

noting "the strong governmental interest in certain forms of economic regulation, even though
such regulation may have an incidental effect on rights of speech and association"); cf FTC v.
Superior Court Trial Lawyers Ass'n, 493 U.S. 411, 429-32 (1990) (upholding an antitrust action
against a boycott by public defenders on the grounds that their speech was economic rather than
political). But see Int'l Longshoremen's Ass'n v. Allied Int'l, Inc., 456 U.S. 212, 226 (1982)
(rejecting a constitutional challenge to 8(b)(4) as applied to a politically motivated secondary
strike by a union).

90. United States v. United Foods, Inc., 533 U.S. 405, 413 (2001).
91. 134 S. Ct. 2618 (2014).
92. Id. at 2634-38; see also Garden, supra note 76, at 21-23 (criticizing the

political/economic distinction).
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distinction is no longer a sufficient basis for restricting unions' First
Amendment rights of speech and association. 93

Ending such restrictions could be the centerpiece of a new "collective
laissez-faire" model of labor law. That term is most commonly associated
with the United Kingdom's postwar labor law system-which differed from
the Wagner Model in that the state neither recognized unions nor enforced
the terms of collective bargaining agreements 94-but it also has roots in
American labor history. The American Federation of Labor in the early
twentieth century demanded collective liberty of contract rather than more
pervasive labor legislation, in part because unions had lost repeated battles
with the courts over injunctions and protective legislation. 95 Now, like the
Lochner-era economy, "collective laissez-faire" was never really laissez-
faire, and the United Kingdom immunized unions from tort prosecution and
cabined labor-management conflict in various ways.96 But the term
usefully captures a particular relation among the state, unions, and the
economy that was anything but corporatist: rather than granting state
sanction to particular unions, the state should simply protect workers' and
unions' basic liberties of contract and freedoms of association, and then
allow them to fight it out with employers. 97 While the NLRA did far
more-establishing a federal agency empowered to oversee labor

93. Notably, some circuit courts have extended the First Amendment protections for unions'
speech in recent years. See Sheet Metal Workers' Int'l Ass'n, Local 15 v. NLRB, 491 F.3d 429,
439 (D.C. Cir. 2007) (finding a "mock funeral" outside a secondary target hospital to not be
threatening and coercive and therefore not subject to injunction); Overstreet v. United Bhd. of
Carpenters, Local No. 1506, 409 F.3d 1199, 1211-15 (9th Cir. 2005) (holding a banner protest
was not unlawful secondary picketing where there was nothing "about the Carpenters' members'
behavior that could be regarded as threatening or coercive-no taunting, no massing of a large
number of people, no following of the Retailers' patrons"). But see Kentov v. Sheet Metal
Workers' Int'l Ass'n, Local 15, 418 F.3d 1259, 1266 (11th Cir. 2005) (upholding an injunction
against the same protest). The NLRB might also carve out additional space for labor by declining
jurisdiction over secondary boycott cases on constitutional avoidance grounds, especially if the
labor group at issue disclaims any desire for certification. See Edward J. DeBartolo Corp. v. Fla.
Gulf Coast Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (1988) (outlining the constitutional
avoidance rationale in a 8(b)(4) case).

94. See ALAN BOGG, THE DEMOCRATIC ASPECTS OF TRADE UNION RECOGNITION 31-32

(2009) (discussing origins of collective laissez-faire); Ruth Dukes, Constitutionalizing
Employment Relations: Sinzheimer, Kahn-Freund, and the Role of Labour Law, 35 J.L. & SOC'Y
341, 352-53 (2008) (describing academic theories of collective laissez-faire in the United
Kingdom).

95. WILLIAM E. FORBATH, LAW AND THE SHAPING OF THE AMERICAN LABOR MOVEMENT

128-35 (1991); see also Dukes, supra note 94, at 355-56 (arguing that the U.K. labor movement
in the early twentieth century eschewed legislative protection); James Gray Pope, Labor's
Constitution of Freedom, 106 YALE L.J. 941, 942, 959, 997 (1997) (discussing labor's deployment
of First, Thirteenth, and Fourteenth Amendment claims in the same time period).

96. See Dukes, supra note 94, at 353 (noting Kahn-Freund's arguments that labor protest is
appropriately cabined).

97. See, e.g., id. at 355-56 (noting that collective labor contracts were not enforceable in the
United Kingdom).
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relations 8-this ideal never quite died on our shores. U.S. unions remain
deeply suspicious of the state and the courts, and labor leaders often
speculate that they would today be better off without the NLRA's
"protections." 99

Eliminating the secondary boycott prohibition and other restrictions on
workers' concerted action 0 0 could encourage experimentation with new
organizing models. Many of today's worst-off workers provide goods or
services via contract to major retailers, grocers, restaurant chains, logistics
firms, and other industrial megaliths, all of whom are sensitive to public
pressure in a way that small low-wage employers are not.' 0' Pickets outside
those firms' headquarters or meetings, marches through city streets
targeting them directly, coordinated protests by workers inside and outside
such firms, and other confrontational tactics could-if linked to a moral
message around equality-move those firms to alter practices.

In addition to CIW and Justice for Janitors, such efforts could draw
lessons from new social movements such as Occupy and
#BlackLivesMatter. Both are decentralized and relatively anarchic, but
have built to a national scale quickly through skillful use of social media
together with targeted direct action. Occupy accomplished little in terms of
reform, but it put economic inequality squarely into national political debate
and public consciousness-paving the way for the Fight for $15 and Fast
Food Workers United campaigns. 02 #BlackLivesMatter likewise reshaped
debate on structural racism and police misconduct by pointing out and
repeating the basic truth that state institutions tend to act as if African-
Americans' lives don't matter. It has moved tens of thousands into direct

98. Cf FORBATH, supra note 95, at 164-66 (arguing that the NLRA model reflected the
regulatory needs of industrial unions rather than craft unions).

99. See, e.g., Josh Eidelson, American Workers: Shackled to Labor Law, IN THESE TIMES
(May 23, 2012), http://inthesetimes.com/article/13181/americanworkersshackledtolaborlaw
[https://perma.cc/QLU2-J9S4] (noting such statements by former and current AFL-CIO
presidents).

100. Including, for example, restrictions on recognitional picketing and intermittent strikes.
See supra notes 74-75.

101. See, e.g., ANNETTE BERNHARDT ET AL., BROKEN LAWS, UNPROTECTED WORKERS:

VIOLATIONS OF EMPLOYMENT AND LABOR LAWS IN AMERICA'S CITIES 8-9 (2009),
http://www.nelp.org/content/uploads/2015/03/BrokenLawsReport2009.pdfnocdn=l [http://perma
.cc/HGH4-KJVJ] (noting wage theft allegations against large firms and contractors to large firms);
Myron Levin et al., How Corporations Get Away with Rampant Wage Theft, SALON (May 17,
2014, 11:00 AM), http://www.salon.com/2014/05/17/report _regulatorscantstopwage_theft
-partner/ [http://perma.cc/Q5LD-WE4Z] (noting wage theft allegations against the San Francisco
Giants, various fast-food brands, and major retailers).

102. See, e.g., Harry Bruinius, Schooled by Occupy Movement, Fast-Food Workers Put
Demands on the Table, CHRISTIAN SCI. MONITOR (July 30, 2013), http://www.csmonitor.com/
Business/2013/0730/Schooled-by-Occupy-movement-fast-food-workers-put-demands-on-the
-table-video [https://perma.cc/UPV5-BRBE] (noting Occupy Wall Street as an important
precedent for the Fight for $15).
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action and political action and profoundly affected the Democratic
presidential primary. 10 3

Both efforts bring to mind Piven and Cloward's famous argument that
social movements achieve the most before they develop official leadership
and organizational structures, because formal movements must make
compromises. 104 They also bring to mind Saul Alinsky's adage that "Power
is not only what you have but what the enemy thinks you have."10 5 More
anarchic protest movements can often gain significant concessions because
the target of a disruptive protest fears that an even more disruptive protest is
just over the horizon. At this moment, that might be just what workers
need.

Yet an anarchic labor movement, and a new collective laissez-faire,
would be far from perfect. Without broad reforms to union certification
procedures, workers' associations will not be able to negotiate fonnal
collective bargaining agreements. They might, of course, be able to reach
less formal agreements and enforce them through concerted action,
consumer pressure, and perhaps private internal processes. But doing so is
expensive, distracting resources from organizing and other efforts.

Moreover, there are significant legal impediments to collective laissez-
faire. While a principled civil libertarianism would clearly support greater
rights of concerted action, the Court's recent case law sweeps more broadly,
resurrecting a Lochner-era vision of the Constitution in which the state
should do little more than strongly enforce classical property and contract
rights.1 06 It may be no coincidence that several district courts have found
that public communications and other concerted action by unions as part of
"comprehensive campaigns" against firms can be the basis for civil liability
under RICO.1 07 As the University of Texas's Julius Getman has observed,
this development "harkens back to the days when unions were viewed as a
criminal conspiracy."' 08 Similar questions also lurk in antitrust doctrine,

103. Peter Dreier, Black Lives Matter Joins a Long Line of Protest Movements that Have
Shifted Public Opinion - Most Recently, Occupy Wall Street, SALON (Aug. 15, 2015, 1:29 PM),
http://www.salon.com/2015/08/15/blacklives_matter joins_a_long_lineof protest_movements

_that_have-shifted-publicopinion mostrecently _occupy _wall-street/ [https://perma.cc/VSC8
-GJP2].

104. FRANCES Fox PIVEN & RICHARD A. CLOWARD, POOR PEOPLE'S MOVEMENTS: WHY
THEY SUCCEED, HOW THEY FAIL, at xx-xxiii (Vintage Books 1979) (1977).

105. SAUL D. ALINSKY, RULES FOR RADICALS: A PRAGMATIC PRIMER FOR REALISTIC
RADICALS 127 (Vintage Books 1972) (1971).

106. See generally Jedediah Purdy, Neoliberal Constitutionalism: Lochnerism fir a New
Economy, 77 LAW & CONTEMP. PROBS., no. 4, 2014, at 195 (tracing the influence of similar
neoliberal ideals on recent U.S. constitutional law); Sunstein & Vermeule, supra note 12 (tracing
the influence of such ideals on administrative law decisions of the Court of Appeals for the
District of Columbia Circuit).

107. Smithfield Foods, Inc. v. UFCW, 633 F. Supp. 2d 214, 225-27 (E.D. Va. 2008).
108. Josh Eidelson, That's RICO, AM. PROSPECT (Sept. 30, 2011), http://prospect.org/

article/thats-rico [https://perma.cc/8M7G-QAM7].
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which may prohibit agreements among multiple employers to alter practices
within their own firms or their supply chains, if not negotiated with a labor
union. 109

In short, collective laissez-faire is no panacea. It would bolster
workers' bargaining power by removing long-outdated impediments to their
concerted action. But it would ultimately do relatively little to ensure
economic and social democracy.

B. The Promise of Libertarian Corporatism

Collective laissez-faire could nevertheless set the stage for a broader
set of labor law reforms. Worker organizations that can work across supply
chains, and that can take more effective concerted action, may over time
generate the economic and political pressures necessary for another grand
bargain-one in which labor commits to labor peace in exchange for
different state protections. In this final section, I offer one model for that
bargain, which I call "libertarian corporatism."110 Given both space
constraints and a desire to avoid getting lost in the weeds, I outline this
model in broad strokes. My hope is that even such a basic outline can
demonstrate its merits and set the stage for future research.

Libertarian corporatism would draw lessons both from alt-labor
groups' work and from European nations' labor law systems. A key
corporatist institution in continental European countries is "peak"
bargaining at the sectoral or even the national level,' which tends to
reduce wage inequality far more than the decentralized bargaining
characteristic of the United States and Canada.1 2  Yet European trade
unions have historically relied far less than their American counterparts on
union security devices. 1 3 Italy and France, for example, have plural labor
law systems in which multiple unions can represent workers in a
jurisdiction, and where the "most representative" union, as determined by a

109. See generally Sanjukta M. Paul, The Enduring Ambiguities of Antitrust Liability for
Worker Collective Action, 47 LoY. U. CHI. L.J. 101 (forthcoming 2016) (discussing various
tensions between labor law and antitrust law).

110. For overlapping ideas, see generally MARK BARENBERG, ROOSEVELT INST., WIDENING

THE SCOPE OF WORKER ORGANIZING: LEGAL REFORMS TO FACILITATE MULTI-EMPLOYER

ORGANIZING, BARGAINING, AND STRIKING (2015), http://rooseveltinstitute.org/widening-scope
-worker-organizing/ [http://perma.cc/5RVF-JML6].

111. See Joel Rogers, Divide and Conquer: Further "Reflections on the Distinctive Character
of American Labor Laws, " 1990 WIs. L. REV. 1, 56-57 (comparing comprehensive, centralized
bargaining in European countries with fragmented collective bargaining in the United States).

112. See generally Jelle Visser & Daniele Checchi, Inequality and the Labor Market: Unions,
in THE OXFORD HANDBOOK OF ECONOMIC INEQUALITY 230 (Wiemer Salverda et al. eds., 2009)
(arguing that unions' power, coverage, and level of bargaining coordination in particular nations
correlates with economic equality in those nations).

113. Sorenson v. Denmark, 2006 Eur. Ct. H.R. 1, 32 (declaring union security clauses
incompatible with the European Convention on Human Rights).
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state agency, has bargaining rights." 4 This means that workers may belong
to whichever union reflects their political preferences, or to no union at all.
Minority unions in those countries tend to follow the agreement reached
with the "most representative" union' 5 or to bargain alongside it, and the
state in both countries generally applies the terms of collective bargaining
agreements across the entire industrial sector.' 16 While such institutions are
embedded in very different political systems, versions of plural unionism,
"most representative" tests, and extension laws could surely be imported
into the U.S. context." 7

The "corporatist" side of libertarian corporatism would lie in its
bargaining structure, which would grant workers an indefeasible right to
collective representation. The bargaining units would ideally include all
key companies in a sector (transportation, retail, health care), or all
companies whose workers are in an occupation (drivers, retail clerks,
nurses). Bargaining units would also reach up and down supply chains to
incorporate whichever firms' assent is necessary for an effective collective
agreement. The key is to establish peak bargaining attuned to modern
production strategies. That requires bargaining units that extend
horizontally across the major firms within a sector, as in classic European
corporatism, and that also (unlike in classic corporatism) extend vertically
from lead firms down through their suppliers. The principle underlying
such large units is that workers in the same occupation or sector have
common interests simply based on their shared structural position-not, as
in some earlier forms of corporatism, that such workers have an organic
unity. 1'

The "libertarian" side of this model would have two prongs, both
rooted in civil libertarian commitments to strong negative liberties. One
would eliminate various restrictions on rights to strike and picket, as

114. MARCO BIAGI, REPORT ON SIX NATIONAL CASE STUDIES IN THE FIELD OF FREEDOM OF
ASSOCIATION (1998), http://training.itcilo.it/actrav-cdroml/english/global/LISTS/MARCO.HTM
[http://perma.cc/C9RV-YSZF].

115. Id.
116. See Estreicher, supra note 27, at 417 (discussing collective bargaining in England and

Gennany).
117. For example, some state wage and hour laws enable state departments of labor to set

wages on an industry-specific basis, a procedure that involves delegated lawmaking authority not
so different from that in extension laws. See, e.g., Nat'l Emp. L. Project, New York Department of
Labor Wage Board for Fast--Food Workers (May 2015), http://www.nelp.org/content/uploads/
Fact-Sheet-New-York-Labor-Department-Fast-Food-Wage-Board.pdf [https://perma.cc/VU3X
-APJZ] (describing a New York law authorizing the state labor commissioner to set industry-
specific minimum wages without legislative approval).

118. CHRISTOPHER L. TOMLINS, THE STATE AND THE UNIONS: LABOR RELATIONS, LAW,
AND THE ORGANIZED LABOR MOVEMENT IN AMERICA, 1880-1960, at 77-79, 116 (1985)
(highlighting such organicist theories in the 1920s).
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discussed above. 11 9 The other would shift the locus of employee choice in
our labor law. Rather than focusing on employees' decision as to whether
to have union representation at all, this model would simply establish a
representative structure and then guarantee employee choice as to
bargaining representatives within that structure. Plural unionism would be
encouraged, with workers able to form, join, and leave unions as they wish.
To enable bargaining stability, workers would be required to register their
preferences among unions at regular intervals, perhaps using online tools,
and whatever union or coalition of unions had the greatest amount of
support would then enjoy bargaining rights vis-a-vis the companies within a
unit. The NLRB might also calibrate unions' bargaining rights based on
their degrees of support, for example by granting consultative rights to
unions that reach a certain threshold of support and full-fledged bargaining
rights for unions that reach a plurality. 2 0 The NLRB would need to police
the member solicitation process to prevent employer or union coercion, but
the basic pluralist union structure would be simple enough to establish.
Reflecting the nonorganicist understanding of workers' associations alluded
to above, the basic principle would be that they have powers by virtue of
being freely chosen.

Importantly, despite creating an indefeasible employee right to
representation, this model would not require or presume agreement on the
normative value of trade unionism or collective bargaining. Workers
opposed to collective bargaining would have every right to establish a
"union" dedicated to avoiding collective bargaining, or to bargain toward a
regime of unilateral managerial decision making. But such a "union" could
not permanently defeat workers' power to choose representatives. If that
"union" lost majority support in a future round of voting, employers would
need to bargain with its successors.

Beyond those basics, Congress and the NLRB or a successor agency
would need to figure out how to shape this regime. Defining the vertical
boundaries of bargaining units may be challenging, given the plethora of
relationships between firms and their suppliers. One option would be to
reform the statutory definitions of "employer" and "employee" to reach
workers who are a few contractual degrees removed from firms.1 Another
would be to delegate to an agency the authority to determine whether a lead
firm is an appropriate bargaining partner with a union representing workers
within its supply chain. That agency could then take account of the

119. Though perhaps unions would need to trade off some of those rights in order to gain state
protection for corporatist bargaining structures.

120. Cf K.D. Ewing, Trade Union Recognition-A Framework for Discussion, 19 INDUS. L.J.
209, 209-10 (1990) (proposing such a staged recognition procedure in the United Kingdom).

121. Cf 29 U.S.C. 203(g) (2012) (defining "employ" as "suffer or permit to work" for
purposes of federal wage and hour regulations).
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economic power exerted by the lead firm and the proximate relationship
between the firm and the workers, and issue bargaining unit determinations
and orders appropriately.12 2 Calibrating the boundaries of the right to strike
will also be important. On the one hand, the model relies on unions being
able to take secondary action, at least against firms that exert substantial
power over their members. But other rights to strike might be limited
where necessary to enable bargaining stability, perhaps including certain
strikes in the course of a collective bargaining agreement.

Funding may also be a challenge, because if unions cannot compel fee
payment, they will lack the resources for sustained collective bargaining
and worker representation. I can see several ways to mitigate this concern.
The first is to limit unions' duties of fair representation. As other scholars
have pointed out, it is utterly unfair to require unions to process grievances
on behalf of workers who are neither members nor fee-paying
nonmembers.123 A second reform would limit unions' powers and duties to
strictly economic matters, leaving matters of workplace discipline for
another system. Many European countries have such a dual-channel
system, in which collective bargaining takes place at the national level and
is limited to economic matters, with questions of local work rules left to
legislatures, labor courts, and works councils-local consultative bodies
that cannot lawfully bargain over economic matters. 24 There are virtues to
such a system: employers enjoy greater flexibility, and unionization is not a
competitive disadvantage since it does not alter their authority over work
rules. 25 A third promising option would be to charge all workers small fees
to defray costs of bargaining, while allowing those workers to allocate the
fee to whatever union they desire-including, it bears repeating, a "union"
of workers opposed to collective bargaining.1 26 This final option may be
ideal, since it would enable unions to collect appropriate fees while not
compelling fees to any particular union.

Libertarian corporatism strikes me as quite promising for a few
reasons. By encouraging large, encompassing bargaining units, it can
combat economic inequality far better than the Wagner Model. Such
bargaining structures, moreover, tend to ensure wage compression among

122. Cf BARENBERG, supra note 110, at 1 (arguing that firms should have bargaining duties
towards employees over whom they exert "sufficient bargaining power" to impact employment
standards).

123. See Fisk & Sachs, supra note 43, at 874-75 (documenting this inequity).
124. Estreicher, supra note 32, at 1624-26.
125. See Matthew Dimick, Productive Unionism, 4 U.C. IRVINE L. REV. 679, 683-89 (2014)

(discussing efficiency and other benefits of dual-channel systems).
126. Cf Philippe C. Schmitter, The Irony of Modern Democracy and the Viability of Efforts to

Reform Its Practice, in ASSOCIATIONS AND DEMOCRACY, supra note 13, at 167, 171-72
(proposing a voucher system for general associational funding in which all citizens would be
allowed to allocate state resources to associations of their choosing).
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workers as well as between workers and managers, both of which are
important aspects of economic equality.127  This model also reflects
emerging First Amendment doctrine and current norms around association
and individual liberties better than the Wagner Model. Today, individuals
can form an online group within minutes; our identities are fluid over time,
and they are based less on our status as workers than on geography,
ethnicity, religion, sexuality, political preferences, cultural preferences, and
the like.

Libertarian corporatism also reflects the emerging role of secondary
associations in our politics. The New Deal regime was instituted in an era
of urban political machines, large factories, and dense, locally based social
networks. All are far less important than they once were. Numerous issue
campaigns and various insurgent political campaigns demonstrate the power
of crowd funding and weaker interpersonal ties in driving political change.
Given all these shifts, it makes sense to establish a labor law structure
through which workers can freely form, join, and leave associations.
Subjecting plural unions to basic competitive forces, and allowing workers
to form new unions more-or-less at will, will also create strong incentives
for unions to be responsive to workers' concerns, avoiding the "lock-in" and
drift that corporatism can encourage.

Building toward this model also strikes me as smart politics. Unlike
Europe, the United States lacks both a powerful indigenous socialist
tradition and a set of religiously affiliated unions who could provide
normative support for a new welfare state. A more libertarian approach to
secondary associations "is in many ways more compatible with the
individualistic tendencies of 'Anglo-Saxon' politics" than are classic
corporatist or neo-corporatist approaches that lock particular associations
into place. 128 Under libertarian corporatism, workers' associations would
enjoy power just insofar as they are freely chosen. But since representation
would be guaranteed rather than fought for, unions would provide a space
for deliberation, experimentation, and collective power that is badly needed
in today's economy.

127. See Streeck, supra note 53, at 271-72 ("Encompassing industrial unions, by comparison,
would internalize the losses suffered by the majority as a result of 'restrictive practices' benefiting
a small minority. Their membership, being broadly based and heterogeneous, would on average
benefit from higher productivity.").

128. Hirst, supra note 21, at 112-13.
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Conclusion

As I noted in the introduction, I have proceeded on the heroic
assumption that political forces will make major labor law reform a realistic
possibility. Establishing this new regime would also require us to rebuild
parts of the New Deal constitutional settlement that the Court has been
tearing down. Guaranteed representation is a simple nonstarter in a
classical-liberal state, since it would substantially interfere with employers'
property and contract rights. Guaranteed representation stretching across
supply chains is just short of utopian, as it threatens basic understandings of
freedom of contract and limited corporate liability.

Yet to remedy economic inequality, we need to begin thinking this way
again. Mainstream policy debate largely ignores the constitutional and
political-economic dimensions of inequality, and focuses on regulatory and
technocratic solutions-limiting banks' risk profiles, increasing income and
wealth transfers, providing more generous education funding, and the like.
Those are all laudable goals, but they are too narrow, as earlier generations
of reformers would recognize. We don't need new regulations. We need
new institutions, the sort that can check tendencies toward oligarchy.1 29

In closing, I'll just suggest that libertarian corporatism might be a
useful model outside the labor context. The literature on associations and
democracy has often focused on public processes such as participatory
budgeting and neighborhood governance, 130 but labor law offers models of
associative bargaining that might be extended to other commercial spheres.
For example, perhaps Facebook and Google should be required to bargain
with users' secondary associations over the terms of their privacy policies.
User data seems like an emerging fictive commodity alongside labor, land,
and money-it is not produced for sale, yet it has a market value 13 -and it
should be subject to democratic norms. Perhaps credit card companies
should be required to bargain with associations of cardholders over the
terms of their consumer arbitration agreements, particularly given the
important questions of due process and access to justice involved. Perhaps
commercial banks should be required to bargain with account holders or

129. See generally K. Sabeel Rahman, What Clinton and Sanders Are Really Fighting About,
ATLANTIC (Feb. 5, 2016), http://www.theatlantic.com/politics/archive/2016/02/the-allure-and
-limits-of-managerialism/460146/ [https://perma.cc/LSD4-CC9P] (arguing that the democratic
primary candidates are resurrecting a Progressive Era debate over whether to regulate big business
or break up big businesses).

130. See Archon Fung & Erik Olin Wright, Thinking About Empowered Participatory
Governance, in DEEPENING DEMOCRACY: INSTITUTIONAL INNOVATIONS IN EMPOWERED
PARTICIPATORY GOVERNANCE 3, 5 (Archon Fung & Erik Olin Wright eds., 2003) (highlighting
neighborhood governance councils, participatory budgeting, and other public processes as key
areas for reform).

131. See KARL POLANYI, THE GREAT TRANSFORMATION 68-69 (1944) (defining labor, land,
and money as fictive commodities with incomes deriving from sales on the market).
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mortgage holders over whether they may enter into higher risk lending or
investment practices, given the important interest in financial stability.

As always, the devil is in the details, but is it so implausible to think
that Facebook and Google users and the like constitute a "community of
interest" 132 who deserve a collective voice in such matters? It seems to me
that economic and social democracy requires nothing less.

132. The NLRB's test for whether a particular group of workers constitute an appropriate
bargaining unit is whether they share a "community of interest." See NLRB v. Catherine
McAuley Health Ctr., 885 F.2d 341, 344-45 (6th Cir. 1989) (outlining the guidelines for
determining what constitutes a "community of interest").
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Inclusion, Exclusion, and the

"New" Economic Inequality

Olatunde C.A. Johnson*

Introduction

Is racial inequality an unwelcome intruder to the new discourse on
economic inequality? The present discourse on economic inequality
emphasizes decades-long trends that have increased economic inequality,
whether as a result of reoccurring features in the structure of capitalist
economies' or more recent changes in institutional, structural, and
economic conditions.2 Researchers direct us to the rising fortunes of the top
earners and asset holders relative to the rest, 3 the declining fortunes of the
middle class4 harmed by stagnating wages,5 and the declining share of

* Professor of Law, Columbia Law School. This Comment builds on remarks offered at the
Texas Law Review's Symposium on the Constitution and Economic Inequality. I am grateful to
the participants at the Symposium for helpful conversations and insights, most especially to
Joseph Fishkin, William Forbath, Kate Andrias, Cynthia Estlund, Reva Siegel, and Jeremy
Kessler. Thanks also to Emily Harris and Raymond Moss for their excellent research assistance.

1. See THOMAS PIKETTY, CAPITAL IN THE TWENTY-FIRST CENTURY 24 fig.I.1, 237-42, 260-
65, 292 fig.8.6 (Arthur Goldhammer trans., 2014) (providing support for the conclusion that
contemporary levels of inequality in the democratic, industrialized countries of North America
and Europe are rising to rates similar to the Gilded Age period of the late-nineteenth and early-
twentieth centuries). As David Grewal has noted, Piketty "seems divided" on whether certain
features of capitalism that produce levels of inequality are necessary rather than contingent:
"[Piketty] sometimes discusses [r > g] as a quasi-natural fact, while at other times he emphasizes
that it obtains only in particular political contexts." David Singh Grewal, The Laws of Capitalism,
128 HARV. L. REv. 626, 644 (2014) (reviewing PIKETTY, supra).

2. See generally CLAUDIA GOLDIN & LAWRENCE F. KATZ, THE RACE BETWEEN EDUCATION
AND TECHNOLOGY (2008) (arguing that U.S. investments in education and human capital
development have not kept pace with technological change, thus driving inequality); Anthony P.
Carnevale & Jeff Strohl, How increasing College Access Is Increasing Inequality, and What to Do
About It, in REWARDING STRIVERS: HELPING LOW-INCOME STUDENTS SUCCEED IN COLLEGE 71,
182 (Richard D. Kahlenberg ed., 2010) (noting "[t]he current fiscal trajectory in higher education
is unsustainable").

3. There are several ways to measure inequality. See ANTHONY B. ATKINSON, INEQUALITY:
WHAT CAN BE DONE 17-18 & fig.1.1 (2015) (documenting rise in inequality beginning in 1977
as measured by the Gini coefficient, which measures the actual income distribution relative to
perfectly equal distribution); Emmanuel Saez & Gabriel Zucman, Wealth Inequality in the United
States Since 1913: Evidence from Capitalized Income Tax Data, Q.J. ECON. (forthcoming 2016)
(manuscript at 7-8), http://gabriel-zucman.eu/files/SaezZucman20l6QJE.pdf [https://perma.cc/
C88H-PMDX] (showing increases in wealth concentration among the top 0.1% since 1979).

4. See Emmanuel Saez, Striking it Richer, The Evolution of Top Incomes in the United States
(Updated with 2012 Preliminary Estimates) (Sept. 3, 2013) (unpublished manuscript), http://eml
.berkeley.edu//-saez/saez-UStopincomes-2012.pdf [https://perma.cc/RJ38-RAUJ] (finding that,
between 2009 and 2012, top 1% of incomes grew by 31.4% and the bottom 99% grew only 0.4%).

5. See, e.g., JOSH BIVENS ET AL., ECON. POL'Y INST., RAISING AMERICA'S PAY: WHY IT'S
OUR CENTRAL ECONOMIC POLICY CHALLENGE 5 (2014), http://www.epi.org/files/pdf/65287.pdf
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industries (like manufacturing) in the economy.6 This new economic
inequality discourse has preoccupied economists,7 garnered its own "beat"
in leading publications,8 led to bestselling books,9 transfixed current
political debates,10 and now (finally) seduced legal academia. The new
economic inequality is salient in part because it is a phenomenon not fully
constrained by race, ethnicity, or geography that risks altering the fortunes
of all "our kids," including those formerly firmly ensconced within the
American dream.'

[https://perma.cc/V7FG-ER4N] (showing hourly pay of workers since 1979 have not kept pace
with productivity, and-with the exception of a period in the 1990s-stagnated or declined for
most American workers); David Cooper, A Stagnating Minimum Wage Has Left Low-Wage
Workers Facing a Longer Climb to Reach the Middle Class, ECON. POL'Y INST. (Apr. 1, 2015),
http://www.epi.org/publication/a-stagnating-minimum-wage-has-left-low-wage-workers-facing-a
-longer-climb-to-reach-the-middle-class/ [https://perma.cc/W7U6-XBNS] (noting "today's
minimum wage is equal to only 35 percent of the average production worker's wage-not far
from its lowest point on record").

6. In a recent book, Professor Robert Putnam tells the story of American inequality through
the lens of the decline of his predominantly white childhood hometown Port Clinton, located in
Ottawa County, Ohio. See ROBERT D. PUTNAM, OUR KIDS: THE AMERICAN DREAM IN CRISIS 30
(2015) (describing changes in Ottawa County, Ohio, where manufacturing fell from 55% of all
jobs in 1965 to 25% in 1995, and where real wages, which were slightly above the national
average in the 1970s, fell to 25% below the national average); id. at 30 (observing that, by 2012,
the average worker in Ottawa County was paid less than their grandfather or grandmother was in
the early 1980s).

7. See, e.g., Nelson D. Schwartz, Economists Take Aim at Wealth Inequality, N.Y. TIMES
(Jan. 3, 2016), http://www.nytimes.com/2016/01/04/business/economy/economists-take-aim-at-
wealth-inequality.html [https://perma.cc/2M4N-8FQV] (reporting on the increasing attention that
economists have paid to income inequality in recent years).

8. E.g., The Atlantic Business Editors, 17 Things We Learned About Income Inequality in
2014, ATLANTIC (Dec. 23, 2014), http://www.theatlantic.com/business/archive/2014/12/17-things
-we-learned-about-income-inequality-in-2014/383917/ [https://perma.cc/CZZ3-JDXC].

9. See Sam Tanenhaus, Hey, Big Thinker, N.Y. TIMES (Apr. 25, 2014), http://www.nytimes
.com/2014/04/27/fashion/Thomas-Piketty-the-Economist-Behind-Capital-in-the-Twenty-First
-Century-sensation.html?_r=0 [https://perma.cc/E5D2-SED6] (recounting that publishers are
struggling to keep pace with demand for Thomas Piketty's Capital in the Twenty-First Century
and that the economist has become an "intellectual sensation").

10. See, e.g., Thomas B. Edsall, Why Trump Now?, N.Y. TIMES (Mar. 1, 2016),
http://www.nytimes.com/2016/03/02/opinion/campaign-stops/why-trump-now.html [https://perma
.cc/77YG-CYJ9] (linking income inequality to rising voter anger and populism in 2016
presidential election); David Lauter, Income Inequality Emerges as Key Issue in 2016 Presidential
Campaign, L.A. TIMES (Feb. 5, 2015), http://www.latimes.com/nation/la-na-campaign-income
-20150205-story.html [https://perma.cc/5YUB-MTS6].

11. As Putnam writes in Our Kids:
My hometown was, in the 1950s, a passable embodiment of the American Dream, a
place that offered decent opportunity for all the kids in town, whatever their
background. A half century later, however, life in Port Clinton, Ohio, is a split-
screen American nightmare, a community in which kids from the wrong side of the
tracks that bisect the town can barely imagine the future that awaits the kids from the
right side of the tracks.

PUTNAM, supra note 6, at 1.
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Racial inequality, by contrast, is not new. One might debate the
extent, trend line, and causes of racial inequality, but the fact of racial
inequality (that socioeconomic status differs on the basis of race or
ethnicity) is neither much in contention nor novel. Perhaps for this reason,
the role of racial inequality in this new calculus is uncertain. One may note
that certain racial, ethnic, or gender groups have experienced greater
income and wealth losses from the recession, losses as yet unrecovered.12

Or even that trends that affect many Americans, such as wage stagnation for
lower skilled jobs, declines in unionization, or changes in the relative share
of manufacturing jobs, affect some groups more than others.13 But the fact
of racial inequality is a given. Indeed, what is "new" about the present
discourse on American inequality is that it emphasizes changes that affect
us all. As one commentator recently put it pointedly: "[S]tructural inequity
has leapt the racial barrier."14

Add to the unremarkable, un-newness of racial inequality that race
may complicate the search for solutions. The proffered solutions to the new
economic inequality are not typically targeted at particular racial or ethnic
groups. Rather, solutions seek to increase the rewards from work for all
(through stronger worker organizations and wage gains),15 alter the general
tax structure, 16 and increase investments in and the quality of training and

12. See Rakesh Kochhar & Richard Fry, Wealth Inequality Has Widened Along Racial, Ethnic
Lines Since End of Great Recession, PEW RES. CTR. (Dec. 12, 2014), http://www.pewresearch
.org/fact-tank/2014/12/12/racial-wealth-gaps-great-recession/ [https://perma.cc/DLP5-KRN9]
(noting that "racial and ethnic wealth gaps in 2013 [were] at or about their highest levels observed
in the 30 years" of available data); Signe-Mary McKernan et al., Less Than Equal: Racial
Disparities in Wealth Accumulation, URB. INST. (Apr. 26, 2013), http://www.urban.org/
research/publication/less-equal-racial-disparities-wealth-accumulation/ [https://perma.cc/25Y4
-CX2Z] (stating that in 2010 whites on average had two times the income of blacks and Hispanics,
but six times the wealth).

13. See PATRICK SHARKEY, STUCK IN PLACE: URBAN NEIGHBORHOODS AND THE END OF
PROGRESS TOWARD RACIAL EQUALITY 67 (2013) (recounting the story of transformation of
majority black, urban labor markets in the Northeast and Midwest, such as Detroit, New York
City, and Chicago, noting that "[f]rom 1957 to 1982, Chicago's manufacturing industry, which
had been a primary source of employment for the black community since the Great Migration,
began to shed jobs within the city even as the industry grew nationwide" (footnotes omitted));
Dorian T. Warren, The American Labor Movement in the Age of Obama: The Challenges and
Opportunities of a Racialized Political Economy, 8 PERSP. ON POL. 847, 851 (2010) (detailing
challenges faced by African-American workers due to decreases in manufacturing-sector jobs and
attendant levels of unionization); Christian E. Weller, The Black and White Labor Gap in
America, CTR. FOR AM. PROGRESS (July 5, 2011), https://www.americanprogress.org/
issues/labor/report/2011/07/25/9992/the-black-and-white-labor-gap-in-america/ [https://perma.cc/
B9RU-D7PP] (finding that the loss in manufacturing jobs creates a structural obstacle to black
employment).

14. Charles M. Blow, White America's 'Broken Heart,' N.Y. TIMES (Feb. 4, 2016),
http://www.nytimes.com/2016/02/04/opinion/white-americas-broken-heart.html'?_r=0 [https://
perma.cc/8VZB-EBC9].

15. See BIVENS ET AL., supra note 5, at 65-66 (suggesting policies to raise worker pay
improves labor market participation).

16. See PIKETTY, supra note 1, at 515 (advocating for global tax on wealth).
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credentialing institutions like college and apprenticeship programs.17 And
momentum on economic inequality seems most vigorously organized
behind movements such as minimum-wage increases and paid sick leave
that eschew a racial lens not just, it seems, for expedience, but because
these remedies urgently address the immediate harm of wage and work
conditions. 8 Indeed, even highlighting racial inequality as a distinct
problem does not necessarily require adopting race- or ethnicity-specific
solutions. Many of the interventions needed for everyone in the emerging
economic reality-better education and training, higher wages-may
simply be needed more urgently for historically disadvantaged groups. But
the interventions are not fundamentally different.

Given this account, what does one gain from highlighting racial
inequality in contemporary inequality discourse? One can start by
acknowledging that sometimes nothing is gained. For reasons of social-
movement solidarity, tactics and strategy, and efficacy of solutions, race is
often not the point. The workers who benefit from recent wage reforms or
affordable housing creation are typically racially and ethnically diverse, and
a majority are women. 19 The role of racial, ethnic, or gender stratification
may be salient in the condition of these workers and families, but it need
not always be the dimension around which the remedies are organized.

Lawyers and legal academics face a more specific version of this
general problem of joining concerns about racial inequality with economic
inequality. Discrimination-which is the legal frame for understanding the
problem of inequality-is of questionable relevance in dealing with the
racial dimensions of economic inequality. It suffers, according to many

17. See, e.g., GOLDIN & KATZ, supra note 2, at 350-51 (proposing investments in financial
aid to make college more attainable); ROBERT I. LERMAN, BROOKINGS INST.: THE HAMILTON
PROJECT, PROPOSAL 7: EXPANDING APPRENTICESHIP OPPORTUNITIES IN THE UNITED STATES 8
(2014), http://www.brookings.edu/~/media/research/files/papers/2014/06/19_hamiltonpolicies
_addressing-poverty/expand-apprenticeships-united states-lerman.pdf [https://perma.cc/6RSF
-XZJF] (arguing that "[e]xpanding apprenticeship is a potential game-changer for improving the
lives of millions of Americans").

18. Steven Greenhouse, How to Get Low-Wage Workers Into the Middle Class, ATLANTIC
(Aug. 19, 2015), http://www.theatlantic.com/business/archive/2015/08/fifteen-dollars-minimum
-wage/401540/ [https://perma.cc/NS2Y-8ANM] (describing "Fight for 15" successes in raising the
minimum wage in several cities including Seattle, San Francisco, Los Angeles, New York,
Chicago, and Kansas City, resulting in wage increases for more than eight million workers).

19. See IRENE TUNG ET AL., NAT'L EMP. L. PROJECT, THE GROWING MOVEMENT FOR $15, at
4 (2015), http://www.nelp.org/content/uploads/Growing-Movement-for-l5-Dollars.pdf [https://
perma.cc/7XKA-YAUQ] (reporting that women and people of color make up a disproportionate
share of those receiving less than $15 an hour). Female-headed households make up a
disproportionate share of those currently receiving assisted housing, and blacks and Latinos are
also more likely than whites to receive housing assistance. E.g., Who Lives in Federally Assisted
Housing?, HOUSING SPOTLIGHT, Nov. 2012, at 1, 2-3.
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analysts, from being an inadequate diagnosis of the problem that leads to
racial inequality and thus risks offering no map for new solutions.20

Joseph Fishkin and William Forbath's introduction to this Symposium
sounds in the timbre of some of the tensions. They reveal an often fitful
and fraught relationship between claims of inclusion based on race, gender,
and other grounds and the "democracy of opportunity" tradition.2' Joined
during Reconstruction, these two traditions since emerge more often than
not "tragically at odds."22 Inclusion seems to have more of a foothold in
our constitutional understanding and statutory discourse; the constitution-
of-opportunity tradition, by contrast, is forgotten. Both traditions suffer. In
earlier work, Fishkin and Forbath have emphasized that the inclusionary
tradition, is incomplete when disconnected from the constitution of
opportunity tradition.23 Their aim is to recover the constitution of
opportunity tradition but without its exclusionary baggage-to journey
forward joining inclusion and anti-oligarchy with the constitution of
opportunity tradition. These insights might inform the question of how
civil rights regulatory regimes should now account for the complex reality
of economic inequality. Indeed, what we understand to be the tools,
strategies, and discourse of "civil rights" are already changing, largely in
response to the changing economic order. Stratification within racial and
ethnic groups has made clear that invocation of race cannot serve as
shorthand for exclusion. This recognition of within-group stratification did
not begin in the post-Civil Rights era, but was intensified by civil rights and
other remedies that produced more benefit for those members of the black
community with more socioeconomic status and capital.24 Indeed, the
potential inadequacy of antidiscrimination remedies was understood early
by reformers who quickly sought to use antidiscrimination law to advance

20. See GLENN C. LOURY, THE ANATOMY OF RACIAL INEQUALITY 92-94 (2002) (arguing

that focusing on development biases is more promising than on discrimination-based reward
biases); Roland G. Fryer Jr., Racial Inequality in the 21st Century: The Declining Significance of
Discrimination, in 4B HANDBOOK OF LABOR ECONOMICS 855, 925-26 (David Card & Orley
Ashenfelter eds., 2011) (urging educational intervention to address the skills gap).

21. Joseph Fishkin & William Forbath, Reclaiming Constitutional Political Economy: An
Introduction to the Symposium on the Constitution and Economic Inequality, 94 TEXAS L. REV.
1287, 1289 (2016).

22. JOSEPH FISHKIN & WILLIAM E. FORBATH, THE ANTI-OLIGARCHY CONSTITUTION

(forthcoming 2017) (manuscript at 6) (on file with the Texas Law Review).
23. Joseph Fishkin & William E. Forbath, Wealth, Commonwealth & The Constitution of

Opportunity, 38 NOMOS (forthcoming 2016) http://papers.ssm.com/sol3/papers.cfm?abstractid
=2620920 [https://perma.cc/PU79-YMLW].

24. William Julius Wilson documented these changes more than thirty-five years ago in his
classic study. See generally WILLIAM JULIUS WILSON, THE DECLINING SIGNIFICANCE OF RACE
(2d ed. 1980) (providing evidence that due to these changes race has become less determinative of
socioeconomic outcomes of black Americans than class).
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economic progress, as well as pursue strategies to address poverty and
promote economic inclusion more directly. 26 Lawyers, perhaps even more
than legal commentators, have understood that lawyering must respond to
the confluence of race and class in new ways. They have understood that
modern civil rights legislation alone cannot cure racialized poverty and
economic exclusion. Litigation such as Gautreaux v. Chicago Housing
Authority, 27 Sheff v. O'Neill,28 and Milliken v. Bradley 29 represent attempts
by litigators to use civil rights law and other legal frameworks to address
the joint problems of race and class inclusion increasingly manifest in the
spatial isolation of the minority poor. These litigation efforts stemmed
from concerns about racial and ethnic exclusion but took aim at the
structure of equal opportunity by seeking fair distribution of public goods
(like schools and housing) and sought to create a political, economic, and
geographic reordering beyond the excluded-included binary.

A key focal point today in joining economic inequality with racial
inequality recognizes how place structures inequality. An increasingly rich
literature has made clear that segregation, geography, and spatial
isolation-which are caused and perpetuated by a confluence of race and
class exclusion-help maintain inequality.30 This increased emphasis on
how neighborhoods might serve as sites for opportunity, inclusion, and
mobility, instead of exclusion, has led to a renewed focus on economic and
racial integration as well as a new set of emerging legal and regulatory
responses. The existence of inequality along a spatial dimension that
includes race, ethnicity, class, and geography shows us the limits of the
formally race-blind opportunity norm. Institutions like housing and
education that one might posit as advancing mobility or instantiating an

25. See Olatunde Johnson, Leveraging Antidiscrimination, in A NATION OF WIDENING
OPPORTUNITIES: THE CIVIL RIGHTS ACT AT FIFTY 211 (Ellen D. Katz & Samuel R. Bagenstos
eds., 2015) (providing an account of early Title VII reform efforts that focused on textile plants
and factories in the South).

26. See MICHAEL K. HONEY, GOING DOWN JERICHO ROAD: THE MEMPHIS STRIKE AND
MARTIN LUTHER KING'S LAST CAMPAIGN 23, 176 (2007) (describing how King's advocacy
extended beyond civil rights to economic justice); President Lyndon B. Johnson, Commencement
Address at Howard University: "To Fulfill These Rights" (June 4, 1965),
http://www.lbjlib.utexas.edu/johnson/archives.hom/speeches.hom/650604.asp
[https://perma.cc/6PGR-DF7R] (advocating Great Society programs in addition to
antidiscrimination protections as necessary to address black poverty).

27. 304 F. Supp. 736 (N.D. Ill. 1969). For a history of this first major public housing
desegregation case, see ALEXANDER POLIKOFF, WAITING FOR GAUTREAUX: A STORY OF
SEGREGATION, HOUSING AND THE BLACK GHETTO (2006).

28. 678 A.2d 1267 (Conn. 1996) (challenging segregation of schools and housing in Hartford,
Connecticut under the state constitution). For a history of the litigation, see SUSAN EATON, THE
CHILDREN IN ROOM E4: AMERICAN EDUCATION ON TRIAL (2007), and History of Sheff v.
O'Neill, SHEFF MOVEMENT, http://shefftnovement.org/history-2/ [https://perma.cc/3E4D
-DWBL].

29. 418 U.S. 717 (1974).
30. See infra notes 31-42 and accompanying text.
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opportunity norm operated in ways that created differential points of access,
or even compounded patterns of racial and ethnic inequality. This
Comment explores how legal regimes have begun to respond to patterns of
inequality that are laid bare by differences in mobility and access to
opportunity shaped by space. This framework allows entry into the
problems of differential inequality, meaning regional differences as well as
racial and ethnic patterns of exclusion. This exploration sheds light on the
broader questions implicated by this Symposium. It suggests a danger in
sidelining differences when we frame the problem of, and solutions to,
economic inequality. It also demands that we interrogate whether the
narratives and social ordering system drawn from an imperfect past have
power to propel us forward.

The remainder of this Comment is organized as follows. Part I
provides a brief account of how the framework of spatial and geographic
inequality has become a key way of understanding problems of racial and
ethnic exclusion as well as class-based exclusion. Part II examines the
contemporary legal and regulatory response to this geographical inequity.
This includes prominent litigation to redefine the boundaries between
communities of high and low opportunity as well as emerging localized
efforts by communities that use innovative legal and regulatory tools to
redistribute opportunities in cities with currently segmented opportunities.
At their best, these efforts can be described not simply as liberalist
interventions to gain inclusion into a flawed economic order, but as
gesturing towards remaking that economic order. They can be described as
seeking economic redistribution with deep attention to inclusion of
historically disadvantaged groups. This specific institutional context helps
inform some of the questions that have occupied this Symposium, which
this Comment takes up in Part III. The current spatial dimensions of
inequality remind us that institutions that were the bulwark of creating an
opportunity norm often create mobility for some and exclusion for others.
And, now, many of those institutions seem under strain for all. If this is
true, it should make us skeptical of solutions that lie in recovering past
constitutionalism or even in rebooting postwar or New Deal institutional
arrangements. Rather, it requires those concerned with inequality to
develop new legal and institutional regimes that push both the opportunity
and inclusion norms beyond their current formulations.
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I. Difference, Persistence, and Place

Two studies written over the past two years implicate neighborhoods
in the transmission of inequality. The first is squarely about race. Patrick
Sharkey's 2014 book highlights the end of racial progress-that African-
Americans are ten times as likely to live in poor neighborhoods as young
whites, and that this experience of neighborhood poverty is durable,
persistent, and inhibits intergenerational mobility.3' High-poverty
neighborhoods provide residents with poor schools, fewer opportunities for
labor-force participation, and decreased wealth accumulation.32  Low-
income blacks are more likely to live in neighborhoods of high poverty than
low-income whites, contributing, at least since the 1970s, to sharply
differential patterns of intergenerational social mobility between these two
groups.

In part, Patrick Sharkey's work emphasizes what researchers have
known at least since Douglas Massey and Nancy Denton's 1993 book
American Apartheid: poor blacks (and some dark-skinned Latinos who face
similar levels of residential segregation and racial discrimination in
housing) inhabit neighborhoods that provide them less access to the public
and private goods that enable mobility than their white counterparts. 33

Massey and Denton's key contribution was to place the racial dimension of
urban inequality back on the table and emphasize that public and private
policies of residential segregation and housing discrimination function to
maintain "ghettos." Sharkey's central contribution is to show that these
patterns are not episodic, but multigenerational. Over two generations, 48%
of black families have lived in poor neighborhoods, contrasted with only
7% of white families.34 The stickiness of poor neighborhoods for blacks
has limited progress over the last four decades. African-Americans,
according to Sharkey's data, have made little in wealth or income gains
since the 1970s (indeed, much of the progress for "blacks" comes from
black immigrants).35 While Sharkey offers a set of solutions centered on
promoting access to low-poverty neighborhoods and providing quality
programming in high-poverty neighborhoods, his account should lead us to
question whether either civil rights remedies (that address segregation and
discrimination) or universalist solutions (that seek broadly dispersed

31. SHARKEY, supra note 13, at 1-7, 166.
32. See id. at 91, 98, 107, 114.

33. See generally DOUGLAS S. MASSEY & NANCY A. DENTON, AMERICAN APARTHEID:

SEGREGATION AND THE MAKING OF THE UNDERCLASS (1993) (discussing the role of racial

segregation in creating high-poverty neighborhoods that impede economic mobility for blacks).
34. See SHARKEY, supra note 13, at 40.
35. Id. at 2-4 (explaining black economic progress since the 1970s as attributable in large part

to an influx of relatively successfully black families arriving from the West Indies, Africa, and
other countries).
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economic benefits for low-income people) will do enough to address
durable poverty in urban areas.

The second study is, in some respects, the more hopeful flipside:
examining where intergenerational mobility might happen. The study by
leading economic-inequality researchers (including Raj Chetty and
Emmanuel Saez) finds substantial variation in intergenerational mobility
within the United States. 36 Relative mobility, they find, is lowest for
children in the southeastern portion of the United States and highest in the
mountain western states and the rural Midwest, where levels of mobility are
comparable to the highest mobility countries in the world.37 As the paper
tells us: "The United States is better described as a collection of societies,
some of which are 'lands of opportunity' with high rates of mobility across
generations, and others in which few children escape poverty." 38 While the
study cannot provide an ultimate causal answer, it identifies factors that
correlate with intergenerational mobility, which include the level of
residential segregation by race and income, the level of income inequality,
as well as school quality, social capital networks, and family structure.39

This latter study implicates residential segregation by income as a
problem in hampering mobility. Other research has shown that even as
levels of racial segregation have declined (modestly and slowly) over the
last four decades, levels of economic segregation are rising.40 These
increases parallel the trends of wealth concentration and uneven income
gains; the rich are more likely to live apart from the poor now than forty
years ago. 41 As one researcher noted in a recent essay: with these increases
in socioeconomic segregation, "[i]t is possible to look [at] the distribution
of population and resources in metropolitan America as a form of what
sociologist Charles Tilly called 'opportunity hoarding."' 4 2

36. See Raj Chetty et al., Where is the Land of Opportunity? The Geography of
Intergenerational Mobility in the United States, 129 Q.J. ECON. 1553, 1556 (2014) (noting
differences in mobility across regions).

37. See id.
38. Id. at 1554.
39. See id. at 1557-58.
40. See PAUL TAYLOR & RICHARD FRY, PEW RES. CTR., THE RISE OF RESIDENTIAL

SEGREGATION BY INCOME 2 (2012), http://www.pewsocialtrends.org/files/2012/08/Rise-of-
Residential-Income-Segregation-2012.2.pdf [https://perma.cc/U9QS-88UX]; Patrick Sharkey,
Rich Neighborhood, Poor Neighborhood: How Segregation Threatens Social Mobility,
BROOKINGS (Dec. 5, 2013, 12:30 PM), http://www.brookings.edu/blogs/social-mobility
-memos/posts/2013/12/04-how-segregation-threatens-mobility [https://perma.cc/YX7Q-NR3H].

41. See SEAN F. REARDON & KENDRA BISCHOFF, GROWTH IN THE RESIDENTIAL

SEGREGATION OF FAMILIES BY INCOME, 1970-2009, at 21 (2011), http://www.s4.brown.edu/
us2010/Data/Report/reportl11 111 .pdf [https://perma.cc/DGZ3-2M2H] ("[S]egregation of families
by income has grown significantly in the last 40 years.").

42. Thomas Sugrue, Diversity, Toleration, and Space in Metropolitan America, CITIES
PAPERS (July 23, 2014), http://citiespapers.ssrc.org/diversity-toleration-and-space-in
-metropolitan-america/ [https://perma.cc/B8GV-VUQ3].
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These empirical insights have new relevance for how we understand
the impact of the new economic inequality. Even as researchers identify
national (and global) trends in inequality, data on residential segregation
and regional variation reminds us that spatial difference matters. Racial and
economic residential segregation operates to exclude some groups from
metropolitan prosperity and to create islands of prosperity within poor
places.

II. Regimes of Remaking Place

One implication for law and regulation of this new emphasis on place
is that economic and racial integration are back on the legal and policy map.
Promoting residential integration has reemerged as a strategic emphasis of
lawyers. The tools for promoting integration draw on the antidiscrimination
regime of fair housing law but with the broader goal of economic inclusion
in opportunity structures and access to public goods. As this Part suggests,
addressing unequal places also will require more nimble and expansive
remedies than those provided by the antidiscrimination regime. One sees
the contours of this in emerging efforts to use state and local regulatory
tools to reconstitute private power and public goods within metropolitan
regions.

A. Antidiscrimination and Inclusive Communities Project

The recent Supreme Court fair housing case, Texas Department of
Housing and Community Affairs v. Inclusive Communities Project43 (ICP),
provides an example of litigation in the first category. The case employs
the antidiscrimination apparatus contained in the Fair Housing Act (FHA)
to challenge the placement of housing developments primarily in low-
poverty communities of color. 44 In the Supreme Court, the case drew the
attention of legal academics because it raised the question of whether the
FHA would be interpreted to extend to actions with a disparate impact
standard.45  While more than forty years of lower court rulings had
interpreted the Act to prohibit disparate impact discrimination, 46 the
Supreme Court had never directly addressed this question. In the end, a
majority of the Supreme Court held that the language and history of the

43. Tex. Dep't of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, No. 13-1371, slip op.
(U.S. June 25, 2015).

44. See id. at 1 ("The underlying dispute in this case concerns where housing for low-income
persons should be constructed .. . in the inner city or in the suburbs.").

45. E.g., Stacy E. Seicshnaydre, Is Disparate Impact Having Any Impact? An Appellate
Analysis of Forty Years of Disparate Impact Claims Under the Fair Housing Act, 63 AM. U. L.
REV. 357, 409-11 (2013).

46. See, e.g., United States v. City of Black Jack, 508 F.2d 1179, 1184-85 (8th Cir. 1974)
(reading the Fair Housing Act in pari materia with Title VII to reach effects claims).
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FHA supported disparate impact claims.47 The Court identified racial
integration as a core purpose of the FHA.48 As a matter of interpretive
methodology, Justice Kennedy's opinion for the majority also read the FHA
to achieve coherence with other civil rights statutes, like Title VII of the
Civil Rights Act of 1964 and the Age Discrimination in Employment Act,
which the Court had long interpreted to include disparate impact claims.49

Even as commentators debate whether some elements of the Court's
decision narrowed the disparate impact standard, the Court's decision left in
place a tool that allows the statute to extend beyond the Court's narrow
constitutional understanding of "discrimination" as requiring proof of
intent. The Court did not emphasize, as in other recent cases, that the Equal
Protection Clause constrains Congress's ability to promote integration or
eradicate bias.50

For those concerned about residential segregation, however, the key
will be what happens next. The ICP litigation is precisely about the
confluence of race and class exclusion implied by Sharkey's and others'
work. In some sense the case is not novel. It is an heir to the public
housing desegregation cases like Gautreaux that challenge the use of public
funds and public-siting decisions to compound race and economic
segregation in cities and effectively exclude low-income blacks from
housing opportunities in lower poverty communities outside the central
city. 1 Doctrinally, these cases rely on various components of the FHA,
including its disparate impact prong which has defined disparate impact as

47. ICP, 135 S. Ct. at 23-24.
48. See id. at 24 ("The FHA must play an important part in avoiding the Kerner

Commission's grim prophecy that '[o]ur Nation is moving toward two societies, one black, one
white-separate and unequal."' (alteration in original) (quoting NAT'L ADVISORY COMM'N ON
CIVIC DISORDERS, REPORT OF THE NATIONAL ADVISORY COMMISSION ON CIVIC DISORDERS 1
(1968)).

49. See id. at 7-13 (drawing on the language and purpose of Title VII and the Age
Discrimination in Employment Act as well as case law interpreting these two provisions).

50. See Ricci v. DeStefano, 557 U.S. 557, 582 (2009) (relying on constitutional equal
protection standards to resolve when avoiding a disparate impact liability should be a proper basis
for race-conscious action); see id. at 595-96 (Scalia, J., concurring) (joining majority opinion, but
warning that "the war between disparate impact and equal protection will be waged sooner or
later, and it behooves us to begin thinking about how-and on what terms-to make peace
between them").

51. See, e.g., Thompson v. U.S. Dep't of Hous. & Urban Dev., 404 F.3d 821, 824 (4th Cir.
2005) (extending the consent decree from a 1995 class action alleging that the Department of
Housing and Urban Development contributed to segregation in Baltimore public housing);
NAACP v. City of Yonkers, 96 F.3d 600, 622-23 (2d Cir. 1996) (finding New York State officials
liable for housing and school segregation in Yonkers, New York); Gautreaux v. Chi. Hous. Auth.,
304 F. Supp. 736, 737-39 (N.D. 11. 1969) (challenging the Chicago Housing Authority's decision
to build public housing only in African-American neighborhoods). Indeed, the Inclusive
Communities Project arose as a mobility remedy out of the successful Dallas desegregation case.
See Walker v. U.S. Dep't of Hous. & Urban Dev., 734 F. Supp. 1272, 1276-80 (N.D. Tex. 1989),
rev'd, 912 F.2d 819 (5th Cir. 1990) (discussing consent decree in 1985 suit against the Dallas
Housing Authority and HUD for discrimination in public housing).
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avoiding the "perpetuation of segregation,"52  as well as the statute's
requirement that federal grant recipients affirmatively further fair housing. 3

The ICP case addresses a less litigated issue within that general framework:
the potential segregating effects of the Low Income Housing Tax Credit
(LIHTC) program. Today, the LIHTC is the largest source of subsidized
rental housing.54 The claim offered by ICP, and consistent with other
studies, is that in some regions, LIHTC developments are
disproportionately allocated in neighborhoods that are low income and
underresourced.5 5 ICP at the Supreme Court, then, is in many senses a first
step. The key question it raises is how the FHA's antidiscrimination
apparatus might be used to promote racial and economic integration within
a metropolitan region.

B. Regulation for Inclusion

A second prong of emphasis is on the federal regulatory-rather than
the litigation-front. This regulatory emphasis includes efforts to use
federal spending and programmatic regulation to promote economically and
racially inclusive communities. The most prominent example is the Obama
Administration's 2015 regulation enforcing the statutory requirement that
federal agencies and grantees affirmatively further fair housing (AFFH).56

The AFFH rule, which replaces a prior rule thought to be less effective,
now requires that grantees conduct self-assessments of housing barriers
within their communities and develop strategies with community input to
promote housing inclusion.5 7 The AFFH rule emphasizes that fair housing
requires more than elimination of discrimination, such as specific strategies
to address racial and economic segregation and promote housing choice
among historically excluded groups.

In one sense, the AFFH rule seems firmly within the inclusionary,
antidiscrimination tradition: its concern is with promoting access to housing

52. See United States v. Inc. Vill. of Island Park, 888 F. Supp. 419, 445 (E.D.N.Y. 1995).

53. 42 U.S.C. 3608(d) (2012).
54. See Low Income Housing Tax Credit, H.U.D., https://www.huduser.gov/portal/

datasets/lihtc.html [https://perma.cc/4QC6-54CG] (reporting that an average of over 1,450
projects and 110,000 units were placed in service annually between 1995 and 2013).

55. See, e.g., SIMON KAWITZKY ET AL., FAIR HOUs. JUSTICE CTR., CHOICE CONSTRAINED,
SEGREGATION MAINTAINED: USING FEDERAL TAX CREDITS TO PROVIDE AFFORDABLE HOUSING
19 (2013), http://www.fairhousingjustice.org/wp-content/uploads/2013/08/FHJC-LIHTCREPORT
-Aug13-Fullvl-7-WEB.pdf [https://perma.cc/JA8U-PSEX] (finding that in New York City,
LIHTC units were developed primarily in areas of high or extreme poverty). But see Keren M.
Horn & Katherine M. O'Regan, The Low Income Housing Tax Credit and Racial Segregation, 21
HOUSING POL'Y DEBATE 443, 454-57 (2011) (finding that use of LIHTC in Massachusetts and
Delaware was correlated with declines in segregation at the metropolitan level).

56. See Affirmatively Furthering Fair Housing, 80 Fed. Reg. 42,272, 42,272 (July 16, 2015)
(to be codified at 24 C.F.R. pts. 5, 91, 92, 570, 574, 576) (final rule).

57. Id.
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opportunity for traditionally excluded groups. But the implications of the
AFFH rule inevitably extend to the economic arrangements of metropolitan
areas. At stake in most communities will be decisions as to where to site
low-income housing, with attendant effects on economic, as well as racial,
segregation. AFFH also has important implications for how one defines the
boundaries between urban and suburban areas, the reification of which have
served as tremendous contributors to current patterns of racial and
economic segregation. 58 If ICP presents as the opposite of the Court's
cramped constitutional jurisprudence of intent, the AFFH rule is the anti-
Milliken: a challenge to that case's cramped view of the connections
between housing and other public goods (like schools); the boundaries
between cities, counties, states, and the federal government; and the
meaning of responsibility for sustaining segregation. 59

Federal agencies have also used affirmative grant-making power to
encourage new structural arrangements that diminish racial and economic
segregation. One example is the Department of Housing and Urban
Development's Sustainable Communities grant program. 60 The program,
administered in collaboration with the U.S. Department of Transportation
and the Environmental Protection Agency aims to use federal funds to help
redesign communities so that they provide better housing (including
affordable housing), strengthen their infrastructure (including strengthening
public and accessible transportation), and connect communities to jobs, all
in an environmentally sustainable way.6 1 Grantees engage in community
planning that includes historically marginalized communities, and they
must conduct a Fair Housing and Equity Assessment to promote racial and
economic integration in their communities and to advance fair housing.62

This is not the type of program that could be initiated by an agency

58. See generally Myron Orfield, Milliken, Meredith, and Metropolitan Segregation, 62
UCLA L. REv. 364, 378-80 (2015) (detailing how historically and legally constructed boundaries
between cities and suburbs frustrated meaningful integration).

59. See Milliken v. Bradley, 418 U.S. 717, 752-53 (1974) [hereinafter Millliken 1] (reversing
the district court's interdistrict school integration remedy). For a discussion of Milliken's
shortcomings, including its narrow view of federal court remedial power and its enlargement of
local sovereignty, see Orfield, supra note 58, at 406, 415 (claiming that Milliken I not only distorts
the holding of prior school desegregation cases but erroneously allows notions of local
government sovereignty to limit federal court power to remedy a state's constitutional violation).

60. Sustainable Communities Regional Planning Grants, H.U.D., http://portal.hud.gov/
hudportal/HUD?src=/program-offices/economic-resilience/sustainablecommunities-regional-pl
anning-grants [https://perma.cc/C73V-6JTH].

61. See id. (describing the grant as an effort to coordinate federal programs "to make
neighborhoods more prosperous, allow people to live closer to jobs, save households time and
money, and reduce pollution").

62. See Regional Fair Housing Equity Assessments, H.U.D., http://portal.hud.gov/
hudportal/HUD?src=/program-offices/economic resilience/regional-fairhsg-equityassesmt
[https://perma.cc/DY69-HSAZ] (emphasizing that the fair housing assessment tool encourages
housing planning at the regional level with technical assistance from the Department of Housing
and Urban Development).

2016] 1659



1660 Texas Law Review [Vol. 94:1647

dedicated to fair housing enforcement. Instead, it builds on the funding and
programmatic relationship that the agencies have with grantees. HUD's
power to advance fair housing here is not its traditional enforcement power
to resolve complaints. Instead, it derives from the agency's power to issue
grants, provide technical assistance to grantees, convene interested parties
(federal agencies and state, local, and regional governments), and collect
and analyze data. The program is likely insufficiently funded to fully
achieve its goals, but it stands as an example of an effort to use federal
regulatory power and funding to remake the geographical arrangements that
produce opportunity and mobility.

C. State and Local Regulation and the New Spatial Inclusion

Finally are a set of emerging efforts that use innovative forms of
contractual and regulatory power to remake spaces (cities and regions) as
sites for inclusion. An example is the use of community benefits
agreements (CBAs), which are contractual agreements between community
coalitions and an entity (a corporation, institution, or prospective
developer).63 CBAs are advanced by community groups seeking to
leverage economic expansion to benefit locally affected communities.6 4

Typically, CBAs address wages, hiring, affordable housing, environmental
standards (including green building, green space, and cleanup), and the
creation of publically accessible institutions such as parks and schools.65

Employment conditions and inclusion are among the most consistent
features of these agreements. Many include targeted hiring requirements,
which require hiring and training workers from particular communities or
worker centers.66 Cities, redevelopment agencies, and counties might be
parties to these agreements.6 7

63. For discussions of the history and goals of community benefits agreements (CBAs), see
generally VIRGINIA PARKS ET AL., THE MOBILITY AGENDA, COMMUNITY BENEFITS

AGREEMENTS FOR THE TWENTY-FIRST CENTURY ECONOMY 4 (2008), http://www

.mobilityagenda.org/home/file.axd?file=2008%2F12%2FCBApaperfortheinternet.pdf [https://
perma.cc/6HBR-QES8]; Virginia Parks & Dorian Warren, The Politics and Practice of Economic
Justice: Community Benefits Agreements as Tactic of the New Accountable Development
Movement, 17 J. COMMUNITY PRAC. 88, 89 (2009); Patricia E. Salkin & Amy Lavine, Negotiating
for Social Justice and the Promise of Community Benefits Agreements: Case Studies of Current
and Developing Agreements, 17 J. AFFORDABLE HOUSING & COMMUNITY DEV. L. 113, 114
(2008).

64. See Parks & Warren, supra note 63, at 89 (describing CBAs as part of a larger "new
accountable development movement" that seeks to counter inequitable patterns of growth in urban
economies).

65. See id. at 92 (detailing key components of CBAs).
66. See Policy & Tools: Community Benefits Agreements and Policies, PARTNERSHIP FOR

WORKING FAMILIES, http://www.forworkingfamilies.org/resources/policy-tools-community
-benefits-agreements-and-policies [https://perma.cc/N79D-522W].

67. See, e.g., id. (describing CBAs that establish agreements between developers and local
governments); Policy & Tools: Community Benefits Agreements and Policies in Effect,
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Even where community benefits agreements are contracts between
community groups and private developers, municipal governments are often
given the role of enforcing the terms of the agreements. 68 They are thus
inevitably part of a regulatory project. In addition, an emerging practice of
municipal governments is to require negotiation of a CBA as a condition for
rezoning a parcel of land, providing a tax credit, or awarding a city
contract.69 As an example, Twitter, Inc. and other technology companies
signed a CBA in 2015 in exchange for tax credits when they relocated to
the rapidly gentrifying Tenderloin area of San Francisco. 70

CBAs leverage place and locality to redistribute economic resources.
They include agreements for housing and employment and typically seek to
benefit residents in the immediate vicinity of the development, such as by
developing pathways for particularly hard-to-employ groups (such as those
with low levels of formal education, the long-term disabled, and those with
prior involvement in the criminal justice system)." CBAs and first-source
hiring also explicitly include linkages to training and other capacity-
building organizations. 72 In this way, they respond to some of the

PARTNERSHIP FOR WORKING FAMILIES, http://www.forworkingfamilies.org/page/policy-tools
-community-benefits-agreements-and-policies-effect [https://perma.cc/4FTY-MVYU] [hereinafter
CBAs in Effect] (describing CBAs currently in effect between development agencies and various
cities and counties).

68. See PARKS ET AL., supra note 63, at 5.
69. See, e.g., CBAs in Effect, supra note 67 (describing city and councilmember involvement

in the Oakland Army Base Agreement).
70. The agreements required support for non-profits and local schools, and purchases from

local small businesses. See COMMUNITY BENEFIT AGREEMENT 2015-2018, MEMORANDUM OF
UNDERSTANDING BETWEEN CITY AND COUNTY OF SAN FRANCISCO CITY ADMINISTRATOR, AND
TWITTER, INC. 8, 10 (2015), http://sfgsa.org/Modules/ShowDocument.aspx?documentlD=12590
[https://perma.cc/S5E3-M2UR] (listing specific commitments of company to partner with local
for-profit and non-profit organizations); see also COMMUNITY BENEFIT AGREEMENTS (2013),
CITIZEN'S ADVISORY COMMITTEE FOR CENT. MKT. & TENDERLOIN AREA, http://sfgov.org/
centralmarketcac/community-benefit-agreements-2013 [https://perma.cc/92E7-MDWU] (listing
CBAs signed in 2013 between the city of San Francisco and six technology companies); Joshua
Sabatini, Mid-Market Tech Companies Reach New Tax-Break Agreements, S.F. EXAMINER
(Jan. 5, 2015), http://archives.sfexaminer.com/sanfrancisco/mid-market-tech-companies-reach
-new-tax-break-community-agreements/Content?oid=2915898 [https://perma.cc/VYV2-CZP2]
(recounting that the CBAs had their origin as part of a tax break established in 2011 to "soften the
impacts of gentrification" while contributing to revitalization).

71. See KINGSBRIDGE ARMORY CBA, COMMUNITY BENEFITS PROGRAM, EXECUTION DRAFT
at A-9-10 (2013), http://www.forworkingfamilies.org/sites/pwf/files/documents/Kingsbridge
%20FINAL%20Exhibit%20A%20-%20Community%20Benefits%20Program.pdf [https://perma
.cc/KE8Z-D422] [hereinafter KINGSBRIDGE ARMORY CBA] (requiring hiring of a particular
percentage of "'Targeted Job Applicants' includ[ing], but not limited to, the Underemployed, the
Unemployed, and individuals from the Targeted Population living in designated areas surrounding
the Project").

72. See PARKS ET AL., supra note 63, at 7 ("CBAs often stipulate that the developer contribute
funds to support existing job training services or create new training services necessary for the
development, to which a range of workers have access."); see also KINGSBRIDGE ARMORY CBA,
supra note 71, at A-9 (requiring that the developer "shall engage the best in class hiring, referral
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limitations of the liberalist framework of the antidiscrimination regime by
expanding the supports that enable workers to succeed. These supports
may include meaningful training, child care, and transportation. CBAs
often avoid exclusive focus on race and ethnicity, yet the large cities in
which CBAs are typically deployed and the local politics undergirding their
adoption has meant that they often benefit a racially and ethnically diverse
population.

CBAs alone cannot provide an answer to the complex problems of
economic exclusion within metropolitan regions. For one, they will work
best for areas that are growing economically: communities that remain
attractive to industry or development. Yet what is novel as a regulatory
approach and framework is the shift from antidiscrimination's rights
framework (often centered on courts) to a framework in which
redistributive demands are made of private power and public goods. The
aspiration of the CBA framework is not simply inclusion in structures of
opportunity presumed to be operating correctly, but the remaking of the
terms of how those structural arrangements distribute opportunity. In that
sense, they are of piece with current social movements centered on raising
the minimum wage or advancing affordable or low-income housing through
inclusionary zoning. At the same time, CBAs are not blind to questions of
differential opportunity: they attend to multiple forms of exclusion-
avoiding the either/or formulation of race, ethnicity, or gender on the one
hand and economic exclusion on the other.

This recognition of the spatial dimensions of inequality, as well as the
insights offered by the "new" economic equality lead to new legal and
regulatory structures that remake the conception of how those structures
should function in seeking inclusion. The antidiscrimination model cannot
do this alone. The antidiscrimination approach often depends on the
assumption that the institutions of opportunity (housing, schools, job
markets) are essentially functioning well but need to better include
historically disadvantaged groups. The new economic inequality reveals
the fragility of those institutions. The enduring fact of racial and ethnic
inequality has revealed how the success of those institutions often depended
on walling off the poor and racial and ethnic minorities.

III. Reconciling Traditions

This journey into the spatial and racial dimensions of inequality has
implications for the narratives that will now propel us forward. Fishkin and
Forbath seek to recover a constitutional discourse of economic opportunity.
They recognize that this discourse often excluded certain groups-women,
formerly enslaved people, the indigenous, and racial and ethnic minorities.

and training agencies to identify and train qualified employees from the Bronx and New York
City, with a priority to local residents").
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But this is not insurmountable to their project. In their view, the
constitution of opportunity tradition need not depend on this exclusionary
tradition. Rather, it can go forward with the contestations offered by the
constitution of inclusion. This inclusionary tradition began with
Reconstruction and was realized at least in part by the constitutional and
statutory transformations of the 1960s civil rights era. This invitation must
contend with at least two challenges. First, is the role of constitutionalism,
which presents an obstacle to economic justice claims in court and has not
figured prominently in contemporary social movement efforts. Second, are
the potential limits of recovery discourse, given the inadequacy of past
institutional arrangements.

On the first point, Fishkin and Forbath put their faith in
constitutionalism while the examples discussed in Part II of this Paper are
explicitly statutory and regulatory. Success will depend, then, on whether
(and how) recovery of the constitution of economic opportunity tradition
can counter the Lochnerism that pervades the American constitutional
tradition; its persistence evident in the "neo-Lochnerism" of more recent
Supreme Court jurisprudence. 73 Constitutional law in the race or ethnicity
and antidiscrimination area has had its own analogue to Lochnerism-a
cramped view of state complicity and state responsibility for remedy that
pervades constitutional opinion. Milliken stands as one example. The
decision takes as fixed what are in fact contingent barriers between city and
suburb, discounting government complicity for residential arrangements
and limiting courts' remedial power. 74 Indeed, "big-C" constitutionalism's
narrow conceptions of equal protection and remedy guide most modern
civil rights and inclusionary reform efforts away from constitutionalism into
the domain of statutes and regulations. 75 One can, of course, claim these
statutes and regulations as part of a larger constitutional project-a "small-
c" constitutionalism that more expansively realizes fundamental
commitments. 76 One might also argue that recovering constitutional
meaning is more faithful to history and avoids unnecessarily ceding

73. See Jedediah Purdy, The Roberts Court v. America, DEMOCRACY: J. IDEAS, Winter 2012,
at 46, 51, 55 (discussing "economic libertarianism" of the Lochner Court).

74. See Milliken v. Bradley, 418 U.S. 717, 744-45, 751-53 (1974) (limiting the power of the
district court to order an interdistrict, metropolitan-wide, school desegregation remedy).

75. See Kate Andrias, Building Labor's Constitution, 94 TEXAS L. REV. 1591, 1617-18
(2016) (arguing that modern labor movements often rely on "small-c" constitutional arguments
rather than "big-C" constitutional arguments); Olatunde C.A. Johnson, The Local Turn:
Innovation and Diffusion in Civil Rights Law, 79 LAW & CONTEMP. PROB. (forthcoming 2016)
(detailing social movement mobilization to advance legislative and regulatory reform at the
subnational level).

76. See generally WILLIAM ESKRIDGE & JOHN FEREJOHN, THE REPUBLIC OF STATUTES: A
NEW AMERICAN CONSTITUTION 5-9 (2010) (arguing that certain statutes of great importance have
instantiated norms, rights, and protections more expansive than the formal Constitution, and as
entrenched).
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constitutional ground to economic libertarians. In a world in which history
often informs constitutional argumentation and even statutory
implementation,77 reclaiming a different history may be necessary. The
hope is also that the Constitution deployed beyond clause-bound
interpretation can shape broader narratives that extend beyond courts.
These narratives can then provide the framework for judicial opinions as
well as legislative and public actions. The Constitution may play an
inevitable role in legal interpretation and political discourse, but there are
reasons to be skeptical about encouraging the Constitution to be at the
center of that discourse. In fact, statutes, regulations, and policy reform are
typically the focus of contemporary advocacy in and outside of courts.
Statutory and regulatory measures provide more specific tools for
addressing complex problems of economic justice and inclusion, and they
provide a potentially responsive site of organization for social movements.
Fishkin and Forbath may be correct that it is important not to cede
constitutional ground to those skeptical of public law's role in advancing
economic justice. But it is equally important not to allow constitutionalism
to occupy the field of possible legal and regulatory interventions.

Second, are the limitations presented by a project of recovering past
traditions-is it worth recovering such a flawed tradition? Similar
questions are embedded in the current discourse on economic inequality,
which often has hints of nostalgia for a deeply imperfect past.7 8 One should
ask whether the past can provide a guide for what inclusion might look like
in the future. This is not simply a rhetorical point about a constitutional
order built on racial and gender inclusion. Recovery also implicates
twentieth-century institutions and structural arrangements. The institutions
that built postwar middle-class prosperity-housing, education, and labor
arrangement-were built on exclusion. The problem of residential racial
segregation reveals the limitations of the New Deal and postwar institutions
that created the mid-twentieth century middle class. 79 Indeed, the fact of

77. See generally Neal Kumar Katyal & Thomas P. Schmidt, Active Avoidance: The Modern
Supreme Court and Legal Change, 128 HARV. L. REV. 2109 (2015) (arguing that recent Supreme
Court decisions under the guise of the constitutional avoidance canon articulate new constitutional
norms and rewrite statutes); Bertrall L. Ross II, Against Constitutional Mainstreaming, 78 U. CHI.
L. REV. 1203 (2011) (arguing that the Supreme Court often chooses statutory interpretations that
privilege its constitutional values and thus channels statutory interpretation away from
implementing the norms of legislative majorities).

78. New York Times columnist Charles Blow captures this nostalgia well in a recent piece
highlighting "white America's" newfound despair about economic inequality, a reality with which
blacks have long lived. Blow, supra note 14; see also Andrew J. Cherlin, Why Are White Death
Rates Rising?, N.Y. TIMES (Feb. 22, 2016), http://www.nytimes.com/2016/02/22/opinion/why
-are-white-death-rates-rising.html [https://perma.cc/TU99-L9MU] (linking rising white death rates
to a perception of declining economic prospects in comparison with previous generations).

79. See generally IRA KATZNELSON, WHEN AFFIRMATIVE ACTION WAS WHITE: AN UNTOLD

HISTORY OF RACIAL INEQUALITY IN TWENTIETH-CENTURY AMERICA (2005) (examining how
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residential segregation suggests that many of the institutions we credit with
creating opportunity in fact depended on hoarding opportunity. Prosperity
may have depended on stratification; the "good life," on exclusion.80

Structuring middle-class space through public and private actions depended
on generating spatial inequality, which endures. If that is the case, as a
matter of both narrative and implementation, the past may provide a limited
guide for the future. The challenge is to develop regulatory and policy
regimes that remedy the failures of the past, while responding to an
evolving economic and racial order.

Conclusion

Highlighting race, ethnic, and gender difference, then, is a necessary
disruption of the current interest in economic inequality. It rightly
challenges both the civil rights and the "opportunity" frameworks. Civil
narratives of integration into functioning institutions are challenged when
those institutions are fraying. Conversely, our best models of economic
opportunity may depend on exclusion. This demands that equality
frameworks shift away from rights to redistribution while still calling
attention to how difference structures economic arrangements. Whether in
the domain of the Constitution, statutes, or regulations, both frameworks
must now make demands of private power and offer a new conception of
how public goods might be shared.

policies during the 1930s and 1940s significantly disadvantaged African Americans and
connecting those inequalities to de facto segregation and racial inequalities).

80. See generally David Freund, Marketing the Free Market: State Intervention and the
Politics of Prosperity in Metropolitan America, in THE NEW SUBURBAN HISTORY 11 (Kevin M.
Kruse & Thomas J. Sugrue eds., 2006) (providing an account of how federal policies facilitated
the creation of a segregated, two-tiered housing market, yet federal officials advanced notions that
housing arrangements reflected market, not government, choices).
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