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Articles

If You Can't Beat 'Em, Join 'Em?
How Sitting by Designation Affects
Judicial Behavior*

Mark A. Lemley** & Shawn P. Miller***

Judges, lawyers, and scholars have long decried the high reversal rate
district courts face in patent cases. Many have suggested greater district court
specialization as a solution, and Congress in 2011 enacted legislation to
promote such specialization. In this Article, we investigate the impact of a
novel measure of a judge's experience with patent cases-whether a district
court judge has sat by designation on a Federal Circuit panel in a patent claim
construction appeal-on the likelihood a district judge's subsequent claim
constructions are reversed. Before sitting by designation, judges who later do
so actually have a slightly higher claim construction reversal rate than judges
who never do so. After sitting by designation, the reversal rate of district court

judges on subsequent claim construction appeals decreases by over 50%. This
decrease is not explained by other measures of experience, including the
number of prior patent cases or years on the bench. Nor is it fully explained by
the timing of the appeal, the particular district court judge, or various other
characteristics of the patents, the parties, and the litigation.

Our results might be thought to suggest a simple way to reduce the
reversal rate in patent and perhaps other sorts of cases. But there is a catch:
our evidence suggests this increased agreement is due to increased Federal
Circuit trust in the decisions of individual judges who have sat by designation
and not increased district judge understanding of claim construction. Personal
relationships, not learning patent law, seem to explain why the reversal rate
drops.

* 2016 Mark A. Lemley & Shawn P. Miller.
** William H. Neukom Professor, Stanford Law School; Partner, Durie Tangri LLP.
*** Lecturer in Law and Teaching Fellow in Law, Science & Technology, Stanford Law

School; Ph.D. in economics, George Mason University. Thanks to John Allison, Dick Craswell,
Michael Frakes, John Golden, Rose Hagan, Mark Kelman, Jeff Lefstin, Ethan Leib, Lisa
Larrimore Ouellette, Lee Petherbridge, David Schwartz, Ted Sichelman, David Studdert, Melissa
Wasserman, and participants in the Works-in-Progress Intellectual Property Colloquium, PatCon
4, the IP Scholars Conference, the 2015 AALS Faculty Recruiting Conference, a presentation at
IIT Chicago-Kent College of Law, a presentation at the University of Akron School of Law, and a
workshop at Stanford Law School for comments on an earlier draft and to Madeleine Laupheimer
for research assistance.
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Introduction

Patent claim construction-the act of figuring out in court what a
patent covers-is the central inquiry in patent law.' But it has also proven
an enormous source of frustration for lawyers, courts, and policy makers
over the past two decades. Most have lamented the high claim construction
reversal rate and the uncertainty it creates. 2 Scholars have offered various
explanations and even suggested that the entire project of peripheral
claiming is a failure.3 One of the particular sources of frustration for district
judges is the fact that even substantial experience with patent cases doesn't
seem to prevent their claim constructions from being reversed by the
Federal Circuit.4

In this Article, we find that one single act-a district judge spending a
few days sitting by designation on the Federal Circuit as an appellate
judge-is associated with a dramatic reduction in that judge's claim
construction reversal rate. Our finding is robust to a variety of different
controls. And while there are clearly selection effects at work in deciding
who sits by designation on the Federal Circuit, our data suggest that

1. See, e.g., Giles S. Rich, Extent of Protection and Interpretation of Claims - American
Perspectives, 21 INT'L REv. INDUS. PROP. & COPYRIGHT L. 497, 499 (1990) ("To coin a phrase,
the name of the game is the claim.").

2. See, e.g., William F. Lee & Anita K. Krug, Still Adjusting to Markman: A Prescription for
the Timing of Claim Construction Hearings, 13 HARV. J.L. & TECH. 55, 67 (1999) ("Although,
according to the Federal Circuit and the Supreme Court, Markman should have ushered in greater
uniformity, predictability, and certainty in patent litigation, many believe that the holding has had
the opposite effect. This is largely because Federal Circuit review of claim interpretation is de
novo."); Kimberly A. Moore, Are District Court Judges Equipped to Resolve Patent Cases?, 15
HARV. J.L. & TECH. 1, 38 (2001) ("The 33% reversal rate of district court claim
constructions ... infuses the patent system with a high degree of uncertainty until the Federal
Circuit rules on claim construction."); Lee Petherbridge, The Claim Construction Effect, 15 MICH.
TELECOMM. TECH. L. REV. 215, 221 (2008) ("[A]s claim construction becomes at once more
unpredictable and more prominently involved in other areas of the patent law, the court's
treatment of other areas of law might, by association, also become more unpredictable."); David
L. Schwartz, Practice Makes Perfect? An Empirical Study of Claim Construction Reversal Rates
in Patent Cases, 107 MICH. L. REV. 223, 225-27 (2008) (describing some aspects of
unpredictability). But see J. Jonas Anderson & Peter S. Menell, Informal Deference: A Historical,
Empirical, and Normative Analysis of Patent Claim Construction, 108 NW. U. L. REV. 1, 4-6
(2014) (finding that the reversal rate has decreased in recent years); Jeffrey A. Lefstin, Claim
Construction, Appeal, and the Predictability of Interpretive Regimes, 61 U. MIAMI L. REV. 1033,
1037-42 (2007) (questioning scholarly emphasis on predictability in claim construction).

3. See generally Dan L. Burk & Mark A. Lemley, Fence Post or Sign Posts? Rethinking
Patent Claim Construction, 157 U. PA. L. REV. 1743 (2009) (contending that the current system of
peripheral claiming is indefinite and advocating instead a system of central claiming).

4. See Schwartz, supra note 2, at 254-56 (showing that overall judicial experience and patent
law experience are not correlated to reversal rates). Jay Kesan and Gwendolyn Ball similarly find
that total prior patent experience has no impact on the probability of claim construction reversal.
Jay P. Kesan & Gwendolyn G. Ball, Judicial Experience and the Efficiency and Accuracy of
Patent Adjudication: An Empirical Analysis of the Case for a Specialized Patent Trial Court, 24
HARV. J.L. & TECH. 393, 443-44 (2011). However, they do find evidence suggesting recent patent
experience may reduce the chance of reversal. Id.

452 [Vol. 94:451
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individual judges themselves are treated differently after they sit by
designation. We also demonstrate that this result is not a function of
learning by the district judge but rather reflects a personal connection
between the judge and the members of the reviewing court. Our results
have interesting implications for the current regime of "informal deference"
in claim construction, for Teva v. Sandoz6-a 2015 Supreme Court case
that considered explicit deference to district judges in construing patent
claims7-and for the practice of sitting by designation in the federal courts
more generally. They suggest that the legal realists may have had it right
all along-that judges are people, and their personal relationships can have
more influence than legal doctrine on legal outcomes.

In Part I we discuss the doctrine of claim construction and the
scholarly literature on claim construction reversal rates. In Part II we
present our study design and methodology. In Part III we present our
findings. Finally, in Part IV we offer some thoughts about the implications
of our results.

I. Claim Construction and Its Discontents

Claim construction is the central feature of most patent lawsuits.'
Courts construe claims before trial at "Markman9 hearings," and almost
always do so before any consideration of dispositive pretrial motions such
as summary judgment.10 And because claim construction must resolve any
substantial dispute between the parties over the scope of the patent," it

resolves the vast majority of the infringement disputes, paving the way for

5. See generally Anderson & Menell, supra note 2 (examining Federal Circuit claim
construction jurisprudence from 2001 to 2011 and finding reversal rates of district court
constructions to have decreased over time).

6. Teva Pharm. USA, Inc. v. Sandoz, Inc., 135 S. Ct. 831 (2015).
7. Id. at 838.
8. Burk & Lemley, supra note 3, at 1748-49. As the former Chief Judge of the Federal

Circuit, Giles Rich, put it, "the name of the game is the claim." Rich, supra note 1, at 499
(emphasis omitted).

9. Markman v. Westview Instruments, Inc., 517 U.S. 370 (1996).
10. See Peter S. Menell, Matthew D. Powers & Steven C. Carlson, Patent Claim

Construction: A Modern Synthesis and Structured Framework, 25 BERKELEY TECH. L.J. 711,
792-93 (2010) (explaining case-management considerations involved in deciding when to hold a
Markman hearing).

11. See, e.g., Advanced Fiber Techs. Trust v. J & L Fiber Servs., Inc., 674 F.3d 1365, 1372-
73 (Fed. Cir. 2012) (holding that judges can construe the construction of claims); 02 Micro Int'l
Ltd. v. Beyond Innovation Tech. Co., 521 F.3d 1351, 1360-63 (Fed. Cir. 2008) (holding that
claim construction-the interpretation of terms used to construe patent claims-is an issue for the
judge, not the jury). After 02 Micro, "[w]hen the parties present a fundamental dispute regarding
the scope of a claim term, it is the court's duty to resolve it." Id. at 1362.
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summary judgment12 or even stipulations that the defendant does or does
not infringe.' It can also have effects on seemingly unrelated doctrines.14

Claim construction is a question of law decided by the judge, not the
jury. As a result, the Federal Circuit held in Cybor"6 that district court
claim construction decisions are reviewed without deference in the
appellate court.17 The Federal Circuit reaffirmed that conclusion en banc in
Lighting Ballast8 over a vigorous dissent by four judges,' 9 but the Supreme
Court recently revisited that question in Teva v. Sandoz.20

Claim construction decisions have traditionally been reversed on
appeal at very high rates. Kimberly Moore, David Schwartz, and others
found claim construction error rates through the mid-2000s close to 40%,
with most of those errors resulting in a reversal of the case as a whole.21

Unsurprisingly, the high reversal rate prompted great frustration among
district judges.22 For example, shortly after Markman when the reversal
rate neared 50% one judge noted that such a coin flip was the worst of all

12. John R. Allison & Mark A. Lemley, The (Unnoticed) Demise of the Doctrine of
Equivalents, 59 STAN. L. REV. 955, 958 (2007).

13. John R. Allison, Mark A. Lemley & David L. Schwartz, Understanding the Realities of
Modern Patent Litigation, 92- TEXAS L. REV. 1769, 1790 n.74 (2014).

14. See, e.g., Allison & Lemley, supra note 12, at 958 (studying the significant impact of
claim construction on the "doctrine of equivalents"); Petherbridge, supra note 2, at 231-36, 261
(same).

15. Markman v. Westview Instruments, Inc., 517 U.S. 370, 384-91 (1996).
16. Cybor Corp. v. FAS Techs., Inc., 138 F.3d 1448 (Fed. Cir. 1998) (en banc).
17. Id. at 1454-55.
18. Lighting Ballast Control LLC v. Phillips Elecs. N. Am. Corp., 744 F.3d 1272, 1292 (Fed.

Cir. 2014) (en banc).
19. Id. at 1296 (O'Malley, J., dissenting) (joined by Chief Judge Rader and Circuit Judges

Reyna and Wallace).
20. Teva Pharm. USA, Inc. v. Sandoz, Inc., 135 S. Ct. 831, 835 (2015).
21. E.g., Moore, supra note 2, at 11-13 (determining the district court claim constructions

were incorrect 28% of the time and district court judges decided at least one claim construction
issue incorrectly in 33% of patent cases that were appealed from 1996 to 2000); Kimberly A.
Moore, Markman Eight Years Later: Is Claim Construction More Predictable?, 9 LEWIS &
CLARK L. REV. 231, 239 (2005) [hereinafter Moore, Markman Eight Years Later] (finding "the
Federal Circuit held at least one term was wrongly construed in 37.5% of the cases" analyzed
from 1996 to 2003); David L. Schwartz, Courting Specialization: An Empirical Study of Claim
Construction Comparing Patent Litigation Before Federal District Courts and the International
Trade Commission, 50 WM. & MARY L. REV. 1699, 1716 (2009) (finding the average reversal rate
for the five busiest patent district courts was 30.7% and the reversal rate for the International
Trade Commission was 31% between 1996 and 2008); Schwartz, supra note 2, at 248-49 (finding
38% of cases between 1996 and 2007 had at least one term that was incorrectly construed, and
29.7% of the cases were reversed, vacated, and/or remanded because of a claim construction
error); see also Christian A. Chu, Empirical Analysis of the Federal Circuit's Claim Construction
Trends, 16 BERKELEY TECH. L.J. 1075, 1104 (2001) (finding the Federal Circuit modified claim
interpretations in 44% of the cases it decided between 1998 and 2000, and in total the Federal
Circuit reversed 29.6% of cases that involved an express review of claim construction).

22. Moore, supra note 2, at 29.
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possible worlds-even a higher reversal rate would give more certainty. 23

Scholars too have worried about the high reversal rate,24 and some have
offered possible explanations.25 Most worrisome, Dave Schwartz finds no

23. Cybor Corp. v. FAS Techs., Inc., 138 F.3d 1448, 1476 (Fed. Cir. 1998) (en banc) (Rader,
J., dissenting). Some have suggested that a 50% reversal rate might be driven by selection effects.
E.g., George L. Priest & Benjamin Klein, The Selection of Disputes for Litigation, 13 J. LEGAL
STUD. 1, 16-17 (1984) (suggesting that because parties with strong or weak cases are more likely
to settle before a judicial outcome, disputes that are actually litigated "lie close to the decision
standard" and thus outcomes will approach a 50% win rate). But we are not persuaded that
selection effects necessarily drive outcomes toward a 50% win rate. Steve Shavell, for instance,
has argued that Priest and Klein are wrong and that any plaintiff win rate is possible. Steven
Shavell, Any Frequency of Plaintiff Victory at Trial Is Possible, 25 J. LEGAL STUD. 493, 494
(1996) (suggesting that it is possible in a simple, frequently employed model of litigation "for the
cases that go to trial to result in plaintiff victories with any probability"). Others have criticized
the relevance of the strong Priest-Klein theory to patent litigation. See, e.g., David L. Schwartz,
Pre-Markman Reversal Rates, 43 LOY. L.A. L. REV. 1073, 1101-07 (2010) (describing several
reasons to be doubtful that selection effects are the primary cause of high claim construction
reversal rates); Jason Rantanen, Why Priest-Klein Cannot Apply to Individual Issues in Patent
Cases 3-8 (Univ. Iowa Legal Studies Research Paper, No. 12-15, 2013), http://ssm.com/
abstract=2132810 [https://perma.cc/XN9V-EBNM] (arguing the Priest-Klein hypothesis applies
only to the selection of dispute outcomes, not individual issues, and thus when patent cases
include more than one issue on appeal "there is no reason to expect an appellant to have a 50%
expectation of success on each issue").

24. Moore, supra note 2, at 27-28; Ted Sichelman, Myths of (Un)certainty at the Federal
Circuit, 43 LOY. L.A. L. REV. 1161, 1171 (2010).

25. Gruner, for instance, suggests selection bias may be at work. Richard S. Gruner, How
High is Too High?: Reflections on the Sources and Meaning of Claim Construction Reversal
Rates at the Federal Circuit, 43 LOY. L.A. L. REV. 981, 1003 (2010). Sichelman persuasively
challenges that story, however. See Sichelman, supra note 24, at 1172-78 (arguing that while a
portion of the high reversal rates are due to selection bias, it is unlikely to explain the entirety of
the high rates).

Petherbridge and Wagner suggest that claim construction disputes are traceable to
philosophical differences among the Federal Circuit judges. R. Polk Wagner & Lee Petherbridge,
Is the Federal Circuit Succeeding? An Empirical Assessment of Judicial Performance, 152 U. PA.
L. REV. 1105, 1170-71 (2004).

Similarly, Krause and Auyang find some Federal Circuit judges are consistently more likely to
give claims broader interpretations while others are more likely to give them narrower
interpretations. Thomas W. Krause & Heather F. Auyang, What Close Cases and Reversals
Reveal About Claim Construction at the Federal Circuit, 12 J. MARSHALL REV. INTELL. PROP. L.
583, 594-95 (2013). Further, they find that in two-thirds of appeals finding claim construction
error, the Federal Circuit concluded the district court had construed the claims too narrowly. Id. at
600-01.

Cotropia argues that claim construction review is substantively focused, with judges affirming
claim construction rulings adverse to the patentee but reversing claim construction rulings that
favor the patentee. Christopher A. Cotropia, Patent Claim Interpretation Review: Deference or
Correction Driven?, 2014 BYU L. REV. 1095, 1099.

Lefstin argues that reversal is a natural result of the difference in the timing and process by
which appellate and district court judges receive information relevant to claim construction.
Lefstin, supra note 2, at 1036-37.

Miller finds that software patent claim construction is much more likely to be reversed than
other sorts of claim construction. Shawn P. Miller, "Fuzzy" Software Patent Boundaries and
High Claim Construction Reversal Rates, 17 STAN. TECH. L. REV. 809, 812 (2014). This is
consistent with prior work suggesting that software patent claims are less determinate than other
kinds of patents. JAMES BESSEN & MICHAEL J. MEURER, PATENT FAILURE: How JUDGES,
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evidence that judicial experience with patent cases affects the reversal rate:
district judges who have handled lots of claim constructions are no more
likely to be affirmed than those with less experience. 26 One of the authors
has even suggested that the entire process of claim construction is
inherently indeterminate.27

Interestingly, the claim construction reversal rate appears to have
declined in the last ten years. Anderson and Menell, as well as Miller, find
significant drops in the claim construction reversal rate beginning in 2005;28
since that year only about 25% of claim construction decisions have been
reversed. 29 They tie the drop to the Federal Circuit's en banc decision in
Phillips,30 which revisited the substantive standards for claim construc-
tion.3 While Phillips did not create a formal deference regime or even
change the substantive standards for claim construction, 32 Anderson and
Menell suggest that it ushered in a regime of "informal deference" in which
the Federal Circuit began affirming rather than reversing in close cases. 33

But the law of claim construction has changed again very recently. In
January 2015, the Supreme Court held in Teva v. Sandoz that the court of
appeals must defer to district court claim construction when the district
court made factual findings, but need not do so if the claim construction
was based merely on the construction of the patent language and the record
before the Patent and Trademark Office.34 Teva offers the promise of even
greater deference to district courts, but whether that will happen will depend
quite a bit on the importance the Federal Circuit attaches to fact evidence as
opposed to the patent document itself. Early cases suggest that review will
often remain de novo and hence subject to the prior post-Phillips regime of
informal deference.35

BUREAUCRATS, AND LAWYERS PUT INNOVATORS AT RISK 187-88 (2008); Mark A. Lemley,
Software Patents and the Return of Functional Claiming, 2013 WIS. L. REV. 905, 928-31; Peter S.
Menell & Michael J. Meurer, Notice Failure and Notice Externalities, 5 J. LEGAL ANALYSIS 1,
32-33 (2013).

Lemley argues that an explanation for the high reversal rate is the fact that courts must resolve
a large number of claim construction issues, and getting even one wrong can prompt a reversal of
the whole case. Mark A. Lemley, The Fractioning of Patent Law, in INTELLECTUAL PROPERTY
AND THE COMMON LAW 504, 508-09 (Shyamkrishna Balganesh ed., 2013).

26. Schwartz, supra note 2, at 254-56.
27. Burk & Lemley, supra note 3, at 1745.
28. Anderson & Menell, supra note 2, at 6; Miller, supra note 25, at 835.
29. Anderson & Menell, supra note 2, at 6.
30. Phillips v. AWH Corp., 415 F.3d 1303 (Fed. Cir. 2005) (en banc).
31. Id. at 1312.
32. See id. at 1330-31 (Mayer, J., dissenting) (criticizing the court on both grounds).
33. Anderson & Menell, supra note 2, at 6-7.
34. Teva Pharm. USA, Inc. v. Sandoz, Inc., 135 S. Ct. 831, 840-41 (2015).
35. See, e.g., In re Papst Licensing Dig. Camera Patent Litig., 778 F.3d 1255, 1261 (Fed. Cir.

2015) ("[W]e review the district court's claim constructions de novo, because intrinsic evidence
fully determines the proper constructions.").
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II. Design and Methodology

In this Article, we explore the relationship between a district judge's
experience and relationships, and the outcome of claim construction cases.
We take advantage of a common mechanism in the courts of appeals:
district judges sitting "by designation" as appellate judges for a short period
of time (usually a few days, but sometimes as much as a week). Sitting by
designation is a common practice in the regional circuits, though the judges
who sit in the regional circuits are selected almost exclusively from district

judges within that circuit.36 Because the Federal Circuit has nationwide
jurisdiction, its judges could theoretically select any district judge in the
country to sit with them. The chief judge of the Federal Circuit issues the
invitations. Notably, no district judge has ever turned down an invitation to
sit with the Federal Circuit.37

Our conversations with then-Chief Judge Rader suggest that selection
of judges is not random. 38 Rather, the court tends to invite judges from
districts with substantial patent dockets, often including relatively new
appointees to courts like the District of Delaware or the Eastern District of
Texas. 39 Our data confirm that district judges who sit by designation with
the Federal Circuit hear more patent cases as district judges than those who
do not (an average of 171 cases per judge from 2000 through 2013 for the
43 judges in our data set who sat by designation compared to 64 cases per
judge for the 468 judges that did not).40 But not all active patent judges are

36. See 28 U.S.C. 292 (2012) (granting power to the chief judge of a circuit to select a
district judge from within the circuit to sit by designation, and to the Chief Justice of the United
States to designate a judge from outside the circuit when necessary); Todd C. Peppers et al.,
Random Chance or Loaded Dice: The Politics of Judicial Designation, 10 U. N.H. L. REv. 69,
74-75 (2012) (detailing how designation decisions are left to the chief judge's discretion);
Richard B. Saphire & Michael E. Solimine, Diluting Justice on Appeal?: An Examination of the
Use of District Court Judges Sitting by Designation on the United States Courts of Appeals, 28 U.
MICH. J.L. REFORM 351, 357, 359-60 (1995) (noting circuit court reliance on district judges
sitting by designation and outlining the history of the practice). See generally ADMIN. OFFICE OF
THE U.S. COURTS, OTHER JUDICIAL BUSINESS tbl.V-2 (2013), http://www.uscourts.gov/uscourts/

Statistics/JudicialBusiness/2013/appendices/V02Sep13.pdf [http://perma.cc/BK9U-N3UQ]
(compiling statistics on visiting judges by circuit during a twelve-month period); NICHOLLE
STAHL-REISDORFF, FED. JUDICIAL CTR., THE USE OF VISITING JUDGES IN THE FEDERAL
DISTRICT COURTS: A GUIDE FOR JUDGES & COURT PERSONNEL (2001), http://www.fjc.gov/
public/pdf.nsf/lookup/visijud3.pdf/$file/visijud3.pdf [http://perma.cc/696J-QG79] (outlining a
model visiting-judge program to be used by individual courts when creating their own).

37. Telephone interview by Mark A. Lemley with Randall R. Rader, then Chief Judge, U.S.
Court of Appeals for the Federal Circuit (Jan. 2014).

38. Id.
39. Id.
40. We used proprietary data from Lex Machina. LEX MACHINA, https://lexmachina.com/.

Lex Machina's litigation analytics website enables searches of all patent lawsuits heard by a
particular district court judge. However, coverage begins with lawsuits filed in 2000. We ran a
separate litigation search for each judge we determined had at least one claim construction
appealed and for each determined the total number of patent lawsuits Lex Machina identifies as
being presided over by that judge between the beginning of 2000 and the end of 2013. We then
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invited; the median number of cases heard by judges that sat by designation
is 94, and 71 judges in our data set heard 94 or more patent cases during
that period but were never invited to sit by designation. 41

In this study, we test whether judges who sit by designation on the
Federal Circuit on at least one case in which claim construction is at issue
are less likely to be reversed by the Federal Circuit thereafter. We use as
our data set all 1,151 Federal Circuit opinions between January 2002 and
December 2014 reviewing at least one district court claim construction
decision.42 The opinions we identify include all precedential and
nonprecedential opinions, as well as all Rule 36 decisions that lack a written
opinion.43

To complete our analysis, we determined whether the district judge
whose claim construction was reviewed in each appellate opinion had sat by

designation on an earlier Federal Circuit panel reviewing claim construc-
tion. We then reviewed each opinion to determine if the majority of the
Federal Circuit panel found the district court had erred in the construction
of at least one claim term. This is a broad definition of "reversal" which we

averaged the totals for the 43 district judges who sat by designation during the period of our study
and separately averaged the totals for the 468 judges who did not.

According to the Federal Circuit, 47 different district court judges sat by designation from
2006 through 2014. U.S. Court of Appeals for the Federal Circuit Visiting Judges, U.S. COURT
OF APPEALS FOR THE FED. CIRCUIT (2015), http://cafc.uscourts.gov/sites/default/files/judicial-
reports/vjchartforwebsite2006-2015.pdf [http://perma.cc/3HXL-EXFG] [hereinafter Federal
Circuit Visiting Judges] (listing judges who have sat by designation on the Federal Circuit since
September 2006). In creating our data set, we identified appeals where each of these 47 district
judges was a member of the reviewing panel. However, four of these judges did not have any of
their district-level claim constructions reviewed by the Federal Circuit during the period of our
study. These judges are Elaine Bucklo of the Northern District of Illinois, Wiley Daniel of the
District of Colorado, Liam O'Grady of the Eastern District of Virginia, and James Robertson of
the D.C. District. We excluded them from our analysis.

41. LEX MACHINA, supra note 40.
42. To identify these decisions, we replicated the methodology of David Schwartz. For a

complete explanation of Schwartz's method of selection and coding, see Schwartz, supra note 2,
at 269-74.

43. Kimberly Moore explains that
[w]hen the Federal Circuit resolves an appeal, it can issue a precedential opinion, a
non-precedential opinion, or a summary affirmance. Precedential opinions ... are
published and create citable precedent on the issues of law to which they pertain.
Non-precedential opinions are law of the case in which they are issued, but do not
create citable precedent. [Fed. Cir. R. 47.6(b).] . . . The court may also resolve a case
by a Rule 36 summary affirmance. [Fed. Cir. R. 36.] This is an affirmance of the
district court without opinion. These affirmances leave intact and affirm the
judgment of the district court .... A case is not summarily affirmed because it is
unimportant and should not be considered. It is summarily affirmed because the
district court got it right, and there is no new law that needs to be explained, defined,
clarified or established. There are no summary reversals. Whenever the Federal
Circuit reverses, it issues an opinion explaining how and why the district court was
wrong.

Moore, Markman Eight Years Later, supra note 21, at 234-35 (footnotes omitted).
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use for our entire analysis. 44 However, we believe it is the best measure of
determining district judge performance, as a strict measure of reversal
would exclude cases of harmless but real claim construction error. Given
this definition of reversal in our analysis, "affirmed" means that the Federal
Circuit panel found no error in the district court's claim constructions. Of
the 1,151 opinions, the Federal Circuit reversed in 371 (32.2%) according
to our definition.

We also identified the judges on the Federal Circuit panel in each of
our opinions. Where a judge was a district judge sitting by designation, we
separately recorded the date of the opinion. We then determined the district
judge whose claim construction was reviewed in each of the 1,151 opinions
and the date of the district court's claim construction. Finally, we created a
dummy variable equal to "1" for an opinion where the judge whose claim
construction was reviewed had sat by designation before the date of district
claim construction in that opinion. Of the 1,151, 190 opinions reviewed
claim construction decisions rendered by judges who sat with the Federal
Circuit by designation on at least one claim construction appeal during the
period of our data set. Of those, 79 reviewed constructions made by district
judges who had already sat by designation on at least one appellate panel
that ruled on claim construction.

To move beyond simple bivariate comparison of the reversal rates of
judges who have and have not sat by designation, we collected a variety of
other information. We collected data on each judge's prior patent
experience at the time of decision, including time on the bench, total
number of patent cases, and total number of claim construction decisions to
that point. We also include controls for district, area of technology,
whether the plaintiff was a nonpracticing entity (NPE), the year of decision,
and whether the decision was made before or after the Federal Circuit's
Phillips decision. To further investigate why judges who have sat by
designation have been less likely to be reversed, we also identified district
judges who sat with the Federal Circuit but did not decide any claim
construction cases, collected information about which Federal Circuit
judges sat with each district judge, and determined which particular Federal
Circuit judges decided each of the 1,151 decisions in our data set.

44. It is also one of the measures of reversal most frequently used in prior claim construction
work, thus allowing comparison of results. See, e.g., Moore, Markman Eight Years Later, supra
note 21, at 239 (analyzing reversal rates based in part on the finding that the Federal Circuit held
that at least one term was wrongly construed in 37.5% of cases); Schwartz, supra note 2, at 240
(using the percentage of cases with at least one wrongly construed term as one of three methods to
calculate reversal rates).
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III. Findings

A. All Claim Construction Decisions

1. Basic Bivariate Results.-We began our analysis by asking the
simple question whether district judges were more or less likely to be
reversed on claim construction after they had sat by designation on a panel
deciding claim construction. We used as our basis for study all appellate
claim construction decisions in our data set. The answer is clear: as Table 1
illustrates, decisions by judges who have previously sat by designation are
less than half as likely to be reversed by the Federal Circuit on claim
construction. Those results were highly statistically significant, with a
p value (the probability of finding this result by random chance) of 0.001.45

Table 1

Rate that Federal Circuit Reversed Claim Construction of
District Judges Who Had or Had Not Previously Sat by
Designation on a Panel Deciding a Claim Construction Appeal

Had Not
Sat by Sat by

Designation Designation Test Result

# of Claim Construction Decisions 79 1072 (1) = 11.28,
# of Decisions with Error 12 359 p 0.001***

Error Rate 15.2% 33.5% Fisher's Exact,
p = 0.001***

NoTE.-Significant differences in rates designated:
* p<.10. ** p<.05. *** p<.01.

45. In the bivariate comparisons reported in Tables I and 3 we include the results of Chi-
square and Fisher's exact tests of the null hypothesis that there is no difference in the compared
claim construction error rates. Both of these tests calculate the probability value for the
relationship between two dichotomous variables. However, Fisher's is the preferred test when
sample sizes are small, or the data are very unequally distributed among contingencies. This is the
case for the data in Tables 5 and 6. Thus, we only report Fisher's exact test results in those tables.
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In Figure 1, we can see that the rate at which judges who have sat by
designation on a claim construction appeal have been reversed (15.2% of 79
appeals) is far lower than: (1) the overall reversal rate for all appellate
opinions in the population (32.2% of 1,151 appeals); (2) the reversal rate of
judges who had not and never would sit by designation (33.2% of 961
appeals); and (3) the reversal rate of judges who would later but had not yet
sat by designation on a claim construction appeal (36.0% of 111 appeals).
Indeed, the raw reversal rate of judges who never sat by designation is actu-
ally slightly lower than the rate of judges who had not yet but would sit by
designation. However, the latter difference is not statistically significant.

Figure 1: Rate of Claim Construction Appeals Reversed

45%

40%

35%

30%

25%

0%
Overall Never Sat Will Sit Have Sat

NOTE.-"Overall" denotes the reversal rate for all appeals in the population
(n = 1,151). "Never Sat" denotes the reversal rate for appeals from decisions by
judges who never sat by designation on a claim construction appeal (n = 961).
"Will Sit" denotes the reversal rate for appeals from decisions by judges who
would but had not yet sat by designation on a claim construction appeal
(n = 111). "Have Sat" denotes the reversal rate for appeals from decisions by
judges who had sat by designation on a prior claim construction appeal (n = 79).
Standard error bars included.
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2. Multivariate Analysis.-But does this basic result hold when we
consider other possible explanatory factors? To test this we controlled for
various characteristics of the district court judge, the district court
adjudication pre-appeal, the patents subject to claim construction appeal,
and the appeal. We report the results of five different specifications in
Table 2.46 In each, the dependent variable is whether the Federal Circuit
panel affirmed all of the appealed district court claim constructions, and the
primary independent variable is whether the district judge who construed
the appealed claims had sat by designation on a panel reviewing claim
construction.

46. In Table 2 and subsequent reported regressions, we report the marginal effects for each
independent variable using Stata's dprobit command. Further, because the likelihood of reversal
may be driven by who the district judge construing the claims was, we cluster standard errors on
individual judges. This allows us to weed out results that might be driven by particular judges
being especially likely to be affirmed (or reversed).
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Table 2

Probit Estimation of Likelihood of Federal Circuit Affirming
Claim Construction

2 3 4 5

After
Designation?
Timing of

Opinion:
Appeal

Month
After

Phillips?
District Judge
Experience:

Years a
Judge

Patent
Characteristics:

NPE Owner
Software

Appeal after:
Prelim.

Injunction
Summary

Judgment
Jury Trial
JMOL

District Court
Judgment:

C.D. Cal.
N.D. Cal.
S.D. Cal.
D. Colo.
D. Del.
S.D. Fla.
N.D. Ill.
D. Mass.
E.D. Mich.
D. Minn.
D.N.J.
S.D. N.Y.
N.D. Ohio
E.D. Pa.
E.D. Tex.
N.D. Tex.
S.D. Tex.
E.D. Va.
W.D. Wash.
W.D. Wis.

Log-likelihood
Observations

.162***(.046) .166***(.045) .169***(.046) .148**(.053) .149**(.054)

.0006** (.0003)

.091***(.031) .104***(.031) .098***(.032) .113***(.033)

.0010(.0016) -. 0008(.0017)

.089***(.031)
-. 166***(.035)

.095***(.030)
-.167***(.034)

-. 117 (.106) -. 096 (.106)

-. 097* (.051) -. 074 (.053)

-. 156**(.073) -. 133* (.072)
-. 216**(.094) -. 190**(.097)

-716
1151

-713
1151

-698
1151

-. 118*(.072)
.037 (.049)
.107 (.092)
.057 (.071)
.036 (.043)
.091 (.104)
.049 (.060)
.033 (.086)
.070 (.075)

-. 107 (.129)
.027 (.071)
.019 (.059)
.092 (.109)
.210*(.084)
.064 (.073)

-. 061 (.113)
.111 (.103)

-. 111 (.090)
.045 (.067)
.021 (.047)

-698
1151

-. 107 (.073)
.069 (.045)
.113 (.090)
.048 (.085)
.062 (.043)
.095 (.103)
.051 (.058)
.035 (.089)
.055 (.077)

-. 087 (.133)
.022 (.072)
.049 (.057)
.056 (.120)
.204*(.084)
.098 (.073)

-. 040 (.110)
.104 (.105)

-. 053 (.089)
.067 (.066)
.047 (.056)

-685
1151

NOTE.-Population of 1,151 Federal Circuit decisions between January 1, 2002
and December 31, 2014 that included explicit review of claim construction.
Marginal effects reported with discrete change of dummy variables from 0 to 1.
Standard errors clustered on district judge included in parenthesis.

* p<. 1 0 . ** p<.05. *** p .01.
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a. Timing of Appellate Decision.-Perhaps the basic result that judges
sitting by designation were less likely to be reversed was driven by changes
in claim construction practice overall. If the likelihood of any reversal in
claim construction is declining over time, then our result might simply be
an artifact of the fact that decisions after sitting by designation naturally
occur later in our data set than opinions before sitting by designation. To
test this, we added in a variable for the month in which the decision was
made.' We also tested an alternative formulation which focused on
whether the Federal Circuit's decision was rendered before or after the en
banc opinion in Phillips, which Anderson and Menell find to have been a
trigger in reducing the claim construction reversal rate.48 We report the
results using "Appeal Month" in Specification 1 and "After Phillips" in
Specification 2 through 5.

We do indeed find that claim construction reversal rates have declined
over time and that Phillips, which is highly significant, appears to be the
trigger. But even after including either of these variables, the result for
sitting by designation remains robust and statistically significant. For
example, in Specification 1 where we control for Appeal Month, the
marginal effect of sitting by designation is a 16% decline in the likelihood
of reversal (p = 0.003).

b. District Judge Experience.-The passage of time could have another
effect: judges gain more experience over time. So even if changes in
overall claim construction reversal trends cannot explain the sitting-by-
designation effect, perhaps the answer has to do with changes in the judges
themselves. If judges get better at claim construction with experience, we
would expect to see individual judges' reversal rates decline.49

Accordingly, we also decided to add a metric for judicial experience. We
measure years on the bench at the time of the appellate decision.5 0 We
present the results in Specification 2. The number of years a judge has
spent on the bench has no significant effect on the likelihood of claim
construction reversal. However, previously sitting by designation on a
claim construction appeal remains highly significant (p = 0.002).

47. "Appeal Month" is a count variable ranging from 1 for January 2002 to 156 for December
2014. Specifically, the variable indicates the month within the range of our data set that the
appeal was decided.

48. Anderson & Menell, supra note 2, at 6.
49. One study found a modest negative effect of judicial experience with patent cases-that

district judges with more patent experience were less likely to be affirmed. Charlie Stiernberg,
Note, Science, Patent Law, and Epistimic Legitimacy: An Empirical Study of Technically Trained
Federal Circuit Judges, 27 HARV. J.L. & TECH. 279, 294, 294 tbl.2 (2013).

50. Ideally we would measure this from the date of the district court's decision rather than the
date of the appellate decision. However, except for judges sitting by designation, we have not yet
gathered complete data on that point. In any event, there should not be a systematic variation
between when a district judge decides the case and when the appellate decision comes down.
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c. Patent Characteristics.-Next, we were concerned that the

characteristics of the patents and the parties who assert them might vary
systematically in ways that affected our results. First, if some judges saw
more NPE or "patent troll" suits, and if it was the case both that decisions in
NPE cases were more or less likely to be reversed and that those judges
were more or less likely to be selected to sit by designation, that
combination of factors could confound our results. To address this concern,
we added a variable for whether the patent owner was a NPE or a firm that
actually makes products.5'

Second, prior work by one of the authors finds that the Federal Circuit
has been significantly more likely to reverse construction of claims in
patents covering software.52 To account for the possibility that this explains
our results, we created another variable indicating whether or not the
patents whose claims were reviewed in each appellate opinion covered
software.5 3 We present the results adding both of these variables in
Specification 3.

Claim construction rulings involving patents owned by NPEs were
significantly more likely to be affirmed. This is consistent with Miller's
results, and he argued that it might be explained by NPEs being less risk
averse or facing lower litigation cost such that they pursue relatively weaker
claim construction appeals.54 In contrast, and again consistent with Miller's
findings, claim construction rulings involving software patents were
significantly less likely to be affirmed. But neither of these results shook
the significance of our core finding that sitting by designation has an effect.
Decisions by judges after they sat by designation on a claim construction
appeal were nearly 17 percentage points more likely to be affirmed in this
specification, and the result remained highly significant (p = 0.003).

51. We created this variable by first obtaining the names of owners of the patents whose
constructions were appealed from Lex Machina. We then reviewed descriptions of their
businesses found in court pleadings, firm websites, and media coverage of their litigation. NPEs
include all owners except those we identified as selling products or services. Most NPEs in our
data set are individual inventors or patent-licensing firms, but a few are universities and other not-
for-profit research institutions.

52. Miller, supra note 25, at 825-27.
53. We used Allison et al.'s definition of a software patent as one where "at least one claim

element in the patent consists of data processing-the actual manipulation of data-regardless of
whether the code carrying out that data processing is on a magnetic storage medium or embedded
in a chip." John R. Allison, Mark A. Lemley & Joshua Walker, Extreme Value or Trolls on Top?
The Characteristics of the Most-Litigated Patents, 158 U. PA. L. REV. 1, 6-7 (2009). In every
appellate opinion that reviewed the construction of claims of multiple patents, we found that either
all or none of the patents were software according to this definition.

54. Miller, supra note 25, at 830 (explaining that NPEs have "less aversion to litigation" and
as a result "will appeal more often"); see also Mark A. Lemley & A. Douglas Melamed, Missing
the Forest for the Trolls, 113 COLUJM. L. REv. 2117, 2163-66 (2013) (arguing that NPEs may be
less concerned about reputational harm than practicing entities).

2016] 465



Texas Law Review

d. District Court Characteristics.-Finally, we added two types of
variables capturing differences in the district court adjudication. First, from
Lex Machina and LexisNexis we determined whether the latest stage of the
case reached before appeal was the grant or denial of a preliminary
injunction, the grant (but not the denial) of summary judgment, a bench
trial, a jury trial, or a ruling of judgment as a matter of law (JMOL).
Second, to account for the effects of localization, we included dummies for
each of the 20 district courts with the largest patent dockets. We present the
results in Specification 4.

Compared to bench trials (the omitted variable in the procedural test),
claim construction rulings appealed after summary judgment, jury trial, and
JMOL were all significantly more likely to be reversed, though only to a
90% confidence level for summary judgment. Regarding district dummies,
only the Central District of California was significantly more likely to be
reversed on claim construction (and only to a 90% confidence level). Only
the Eastern District of Pennsylvania was significantly less likely to be
reversed (and only to a 90% confidence level).

The addition of so many variables did reduce the sitting-by-
designation effect somewhat. We think that is an artifact of the number of
variables included, coupled with the fact that we are including both
individual-judge standard errors and variables based on district that are
naturally related to those standard errors. Nonetheless, even in this
specification, judges who had previously sat by designation were nearly 15
percentage points less likely to be reversed than those who hadn't, and the
result remained statistically significant (p = 0.017).

In Specification 5, our full specification, we include all variables in
Specifications 2 through 4. Our results are consistent with prior
specifications. And most importantly, judges who had previously sat by
designation remain significantly less likely to be reversed than those who
hadn't (p = 0.020).

Finally, to confirm that particularly active district court judges with
extremely high or low reversal rates do not explain the effect of sitting by
designation, we reran our specifications in Table 2 with additional controls
for individual judges whose district court constructions were reviewed in
six or more appellate opinions in the population.55 These results are
reported in Appendix Table A.1. The results are very similar to those in

55. In that alternative specification we only include indicator variables for active judges with
at least one Federal Circuit opinion reversing and one affirming their district court constructions.
There are two district court judges with six or more appellate opinions in the population affirming
all of their claim constructions-Kent A. Jordan (D. Del.) with seven and William G. Young
(D. Mass.) with six. As a statistical matter, however, we cannot include indicator variables for
these judges without their appeals being dropped from our regressions.
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Table 2. Only two judges were significantly more or less likely to be
affirmed than their peers. Judges who had previously sat by designation
were significantly less likely to be reversed in each of the five
specifications.

The results of our survey of all claim construction decisions, then, are
unambiguous: even after controlling for a myriad of variables, judges are
significantly less likely to be reversed on claim construction rulings after
sitting by designation on a panel of the Federal Circuit reviewing claim
construction decisions.

B. Selection of Judges Who Sit

We can't stop there, however. As noted above, the selection of district
judges to sit by designation is not random. This raises the potential
problem of selection bias. If the Federal Circuit is selecting only
particularly good judges to sit by designation, we might expect their claim
construction reversal rates to be lower than those of the judges not chosen
to participate. If so, that fact might explain our data.

To account for this problem, we did two things. First, we tested the
full data set to see whether judges who ever sit by designation are
significantly less likely to be reversed than judges who never sat by
designation. If it is the quality of the judge rather than something about
sitting by designation that is driving the results, we should expect to see that
show up in the test that divides judges into those two groups. But we don't.
Table 3 shows that being one of the judges who had already been or would
eventually be selected to sit by designation (rather than a judge who never
sat by designation) had no significant effect on the likelihood of reversal on
claim construction.
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Table 3

Rate that Federal Circuit Reversed Claim Construction of
District Judges Who Would or Had Sat Versus Never Sat by
Designation on a Panel Deciding a Claim Construction Appeal

Would or
Had Sat by Never Sat by
Designation Designation Test Results

# of Claim Construction Decisions 190 961 (l) = 2.47,p = 0.116
# of Decisions with Error 52 319

Error Rate 27.4% 33.2% Fisher's Exact,
p = 0.126

NoTE.-Significant differences in rates designated:

* p<.10. ** p<.05. *** p<.01.

Thus, there seems to be nothing inherently different about the claim
construction decisions of judges who are chosen to sit by designation.

To further eliminate the possibility of selection bias, we constructed a
second, more restricted data set composed only of decisions by district
judges who sat by designation on a claim construction appeal during the
period covered by our data set. By excluding from the second data set
appellate opinions reviewing decisions of judges who never sat by
designation, we lose a lot of observations; there were 1,151 observations in
the full data set and only 190 in this restricted data set. But because the
restricted data set includes only the 33 judges who sat by designation on a
claim construction appeal during the period of our study, we can directly
compare the claim construction reversal rates of the same judges before and
after they sit by designation.56

We find that even controlling for many of the same factors as in the
full data set (including judicial experience, the procedural posture of the
case, whether the plaintiff was an NPE, and whether the patents covered
software) the individual judges who sat by designation were significantly
less likely to be reversed on claim construction issues after sitting by
designation than they were before sitting by designation. We report the
results in Table 4.

Table 4 includes three specifications that control for three alternative
measures of the district judge's experience. In Specification 1, we measure
judicial experience as in Table 2-the number of years the district judge
served on the bench at the time of the appellate decision. In Specification 2,
we measure judicial experience as the total number of patent cases assigned
to the district judge. Finally, in Specification 3, we measure experience as
the number of patent cases to which the district judge was assigned prior to

56. Of the 33 judges who sat by designation on a claim construction appeal, 23 made claim
construction decisions as district judges after that experience which were subsequently reviewed
by the Federal Circuit.
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the filing date of the case that is the subject of the appellate decision.
Consistent with Schwartz's findings, none of these three measures of
judicial experience is a statistically significant indicator of the likelihood of
claim construction reversal. 57 Further, it is interesting to note that the
marginal effect of sitting by designation in each of these specifications is
larger than in any of our specifications in Table 2. In other words, the
reversal rate drops even more after sitting by designation in our restricted
set, which supports the conclusion that sitting by designation really has
decreased the subsequent reversal rate of the judges who have had that
experience.

Table 4

Probit Estimation of Likelihood of Federal Circuit Affirming
Claim Construction-Restricted Set

1 2 3
After Designation? .207** (.085) .201*** (.068) .234*** (.070)

Timing of Opinion:
After Phillips?

District Judge Experience:
Years a Judge -. 0012 (.0051)
Total # of Patent Cases -. 00001 (.00005)
# of Prior Patent Cases -. 00058 (.00035)

Patent Characteristics:
NPE Owner .110 (.068) .109 (.070) .145* (.075)
Software -. 105* (.065) -. 106* (.064) -. 119* (.063)

Appeal After:
Prelim. Injunction -. 119 (.258) -. 120 (.264) -. 122 (.242)
Summary Judgment -. 000 (.107) -. 002 (.112) .021 (.102)
Jury Trial -. 095 (.122) -. 096 (.123) -. 079 (.121)
JMOL .107 (.187) .109 (.188) .119 (.148)

Log-likelihood -104 -104 -88
Observations 190 190 172

NOTE.-Population of 190 Federal Circuit decisions between January 1, 2002,
and December 31, 2014, that included explicit review of claim construction by
district judge who had or would sit by designation on a claim construction
appeal. Marginal effects reported with discrete change of dummy variables from
0 to 1. Standard errors clustered on district judge included in parenthesis.

*p<.10 . ** p<.05. *** p<.01.

To confirm that particularly active district court judges with extremely
high or low reversal rates do not explain the effect of sitting by designation,
we reran our specifications in Table 4 with additional controls for those
designated judges whose district court constructions were reviewed in six or
more appellate opinions in our restricted set.58 These results are reported in

57. Schwartz, supra note 2, at 254-56.
58. Again, as in Appendix Table A.1, we can only include controls for active judges with at

least one Federal Circuit opinion reversing and one affirming their district court constructions.
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Appendix Table A.2 and are consistent with our results in Table 4. None of
the individual district judge controls are significant in any of the three
specifications.

Notably, however, the specifications reported in Table 4 and Appendix
Table A.2 do not include our variable for the Federal Circuit's Phillips
decision. When we add the Phillips variable to these regressions, it is
extremely significant in most specifications, but the after-designation
variable is no longer significant in most specifications. This is a function of
two factors. First, the restricted set is much smaller than the full data set, so
finding statistical significance is harder. However, the direction and
magnitude of the effect is similar even though the result isn't significant.
Second, there is naturally a very strong relationship between the after-
designation and after-Phillips variables because both compare events that

occur later in our data set to ones that naturally occur earlier. Specifically,
Phillips was decided in July 2005,59 and the first judge in our data set to sit
by designation sat with the Federal Circuit in early September 2006.60 Not
surprisingly, we then find our after-designation and after-Phillips variables
strongly correlated, r(188) =0.48, p <0.01, and every one of the 47 pre-
Phillips opinions in our restricted data set reviewed claim constructions of
judges who would but had not yet sat by designation. Despite this, among
the 143 post-Phillips opinions in our data set the reversal rate of district
judges who had already sat by designation is 15.2% (12 of 79 opinions),
while the rate for judges who would, but had not yet, sat is 29.7% (19 of 64
opinions). Further, the difference in the reversal rates is statistically
significant (p = 0.043). Thus, while the Federal Circuit's Phillips decision
explains some of the impact of sitting by designation on claim construction
reversal, it cannot explain all of it, even in our restricted set.

C. Mechanisms

The data, then, strongly support the hypothesis that district judges who
sit by designation on the Federal Circuit are thereafter significantly less
likely to have their claim construction decisions reversed by that court. The
next question is why? We can imagine three possible explanations.

First, it might be that district judges who sit by designation with the
Federal Circuit learn the substantive law of claim construction from their
experience there and are thereafter rendering better decisions. If so, sitting
by designation is unambiguously a good thing, and we ought to expand the
sitting-by-designation program to improve substantive decisions.
Alternatively, it might be that when a district judge sits with the Federal
Circuit, the Federal Circuit judges come to know and respect that district

59. Phillips v. AWH Corp., 415 F.3d 1303 (Fed. Cir. 2005) (en banc).
60. Federal Circuit Visiting Judges, supra note 39.
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judge and are thereafter less likely to reverse her decisions, either because
of subconscious favoritism or because the judges are informally deferring to
the decisions of a district judge whose opinions they give substantial
weight. 61  An intermediate possibility is that district judges who sit by
designation get a better sense of how to write an opinion the appellate
courts will approve of-that they learn the "tricks" of writing a persuasive
claim construction decision. If either of these latter two explanations is
correct, district judges might well line up to sit by designation with the
court, but we don't necessarily get better decisions. Indeed, from a societal
perspective we might worry about the arbitrariness of an appeals court
deferring to some judges more than others.

To try to distinguish these explanations, we ran three additional tests
with our restricted set. First, we collected data on the particular Federal
Circuit judges with whom the district judge sat on panels reviewing claim
construction. We then determined whether the subsequent claim
construction decisions those district judges made were decided by one or
more of the same Federal Circuit judges. If personal connections are the
mechanism that is reducing the reversal rate, we should expect that effect to
be more pronounced when the decision was reviewed by Federal Circuit
judges who actually knew the district judge. But if learning is going on,
that learning should apply regardless of which appellate judges later review
the district court's decisions.62 We present the results in Table 5.

61. Some evidence from other courts suggests that appellate judges are less likely to reverse
or criticize the decisions of people with whom they interact outside of that case. E.g., Jordi Blanes
i Vidal & Clare Leaver, Bias in Open Peer-Review: Evidence from the English Superior Courts,
31 J.L. ECON. & ORG. 431 (2015).

62. Some commentators have suggested to us that the Federal Circuit's claim construction
jurisprudence is sufficiently judge specific that there could be a learning effect that was limited
only to learning the predilections of particular Federal Circuit judges, rather than the court as a
whole. We acknowledge this as a possible alternative explanation for this data, though it is not
consistent with our second mechanism test described below.
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Table 5

Rate that Federal Circuit Panel Reversed Claim Construction of
District Judges Who Had Sat by Designation When the Panel
Included Appellate Judges with Whom the District Judges Had
and Had Not Sat

No At Least One
Same Panel Same Panel

Judge Judge Fisher's Exact

# of Claim Construction Decisions 52 27 p = 0.050**
# of Decisions with Error 11 1

Error Rate 21.2% 3.7%

NOTE.-Significant differences in rates designated:
* p<.10. ** p<.05. *** p<.01.

The results show that district judges have been significantly less likely
to be reversed on claim construction when one or more of the very judges
they previously sat with by designation is deciding the appeal (a 21%
reversal rate with entirely different judges, compared with a 4% reversal
rate with at least one of the same panel judges) (p = 0.050). Indeed, we
found only one case out of the 79 postdesignation decisions in which a
district judge was reversed by a panel that included a judge they sat with on
the Federal Circuit.63

Second, we distinguished between those district judges who heard at
least one claim construction case while sitting on the Federal Circuit and
judges who sat by designation but never heard a claim construction appeal
while there. 64 If the after-designation effect was driven by learning, it
should not benefit judges who spend time at the Federal Circuit but never
encounter a claim construction question while there. In fact, however, as
we report in Table 6, we find that both judges who heard claim construction
questions on appeal and those who didn't benefit from the after-designation
reduction in their claim construction reversal rate.

63. Notably, this p value has declined as we have added more observations, suggesting that a
larger number of observations would result in even greater significance. However, no additional
judges sat by designation on the Federal Circuit from the end of 2013 through the middle of 2015,
and some of the judges who previously sat have assumed senior status or retired. Thus, the
number of new observations is currently decreasing over time.

64. We identified ten district court judges who sat by designation but never on a panel
reviewing claim construction. Of the 1,151 Federal Circuit opinions in our data set, 75 reviewed
claim constructions these judges made at the district court level.
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Table 6

Rate that Federal Circuit Panel Reversed Claim Construction of
District Judges Who Sat by Designation When the District Judge
Had and Had Not Sat on a Claim Construction Appeal

Before Sitting After Sitting Fisher's Exact

Claim Construction Judges:
# of Claim Construction Decisions 111 79 p = 0.002***

# of Decisions with Error 40 12
Error Rate 36.0% 15.2%

Non-Claim Construction Judges:
# of Claim Construction Decisions 65 10 p = 0.053*

# of Decisions with Error 21 0
Error Rate 32.3% 0.0%

NOTE.-Significant differences in rates designated:
* p<.10. ** p<5.05. *** p<.01.

Both judges who heard claim construction cases on appeal and those
who didn't benefitted from the after-designation effect in their subsequent
claim construction appeals. Indeed, no judge who sat by designation and
never heard a claim construction case was thereafter reversed on claim
construction. This suggests that neither substantive learning about claim
construction nor even learning what Federal Circuit judges like to read in a
claim construction opinion are at work, giving further credence to the
personal-relationship explanation. But because claim construction is such a
common issue, the number of judges who never heard even one claim
construction dispute while sitting by designation is quite small, and that
result just misses a 95% confidence level. However, it is significant to a
90% confidence level (p = 0.05 3).65

Finally, we determine whether the likelihood of reversal is related to
the substantive direction of the district court decision-"pro-patentee" or
"pro-defendant." 66 From this information we are able to compare the rates
at which district judges and Federal Circuit panels ruled for the patentee in
different groups of appeals within our population. We summarize the
results in Figure 2.

65. Again, however, the p value has steadily declined as we have added more observations,
suggesting that increased confidence in the results would likely come with additional
observations.

66. For each appeal in our data set, we count the district judge's constructions as pro-patentee
if the alleged infringers appealed claim construction. We count the Federal Circuit panel
reviewing each appeal as pro-patentee if the district judge was pro-patentee and it found no claim
construction error, and if the district judge was not pro-patentee and it found error.

2016] 473



Texas Law Review

Prior research has investigated whether the Federal Circuit or district
courts tend to be pro-patentee. 67 Our data is consistent with this literature.
In our unrestricted population of 1,151 appeals ("All" in Figure 2), 25%
were from district court claim constructions that were pro-patent owner and
75% were from those that were pro-alleged infringer. These percentages
are nearly identical to those of Moore, who found that 76% of claim
construction appeals were made by patent owners. 68

In Figure 2, we also report pro-patentee rates for the 961 appeals from
constructions by judges who never sat by designation on a claim
construction appeal (Not Design), for the 667 of these decided by the
Federal Circuit after Phillips (Not Design Post-Phillips), for the 111 appeals
from constructions by judges who had not yet but later would sit by
designation on a claim construction appeal (Before Designation), and for
the 79 appeals from constructions by judges who had previously sat by
designation (After Designation).

67. Krause & Auyang, supra note 25, at 596; Moore, Markman Eight Years Later, supra
note 21, at 240.

68. Moore, Markman Eight Years Later, supra note 21, at 240; cf Allison et al., supra
note 13, at 1787 (finding an overall patentee win rate on the merits of 26%); Paul M. Janicke &
LiLan Ren, Who Wins Patent Infringement Cases?, 34 AIPLA Q.J. 1, 8 (2006) (finding a 24.4%
win rate).

Moore also found that the Federal Circuit was just as likely to reverse constructions won by
patent owners as it was to reverse those won by alleged infringers at the district court. Moore,
Markman Eight Years Later, supra note 21, at 241. Again, we find the same to be true in our data,
with the Federal Circuit finding error in 32.4% of appeals from pro-infringer constructions and
31.6% of pro-patent owner constructions. Because district courts so frequently construe claims in
favor of infringers, the Federal Circuit is pro-patent owner in comparison-deciding 41.4% of
appeals in favor of owners. That doesn't indicate a pro-patentee bias, however, but rather the fact
that because most appeals are by patent owners, most reversals are also in favor of patent owners.
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NOTE.-"All" denotes the pro-patentee rate for all appealed claim constructions
in the population (n = 1,151). "Not Design" denotes the pro-patentee rate for
appealed constructions made by judges who never sat by designation (n = 961).
"Not Design Post-Phillips" denotes those "Not Design" appeals decided by the
Federal Circuit after Phillips (n = 667). "Before Design" denotes the pro-
patentee rate for appealed claim constructions made by judges who would sit by
designation (n = 111) and "After Design" those made by judges who had (n =
79). "District Cts." represents the rate alleged infringers appealed claim
construction in each group. "Fed. Circuit" represents the rate the Federal Circuit
either affirmed appeals brought by alleged infringers or reversed appeals brought
by patent owners. Standard error bars included.
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While many factors influence these pro-patentee rates, we find it
suggestive that the pro-patentee rate for district judges across these groups
is uniform-ranging from 26% for Before Designation to 22% for After
Designation (p = 0.496). In contrast, the pro-patentee rate for the Federal
Circuit drops from 44% for constructions of judges who would sit by
designation (Before Designation) to 32% for constructions of judges who
had sat by designation (After Designation). 69 This supports the idea that it
is the Federal Circuit that is shifting its behavior towards district judges
who have sat by designation and not the other way around. However, the
difference between the Federal Circuit's pro-patentee rates before
designation and after designation is only significant to a 90% confidence
level (p = 0.097).70

Despite the small population size, then, all of our mechanism test
results have some significance and all are consistent with the idea that the
Federal Circuit is informally deferring to district judges, and they are
inclined to defer more to the judges they know personally and have worked
with rather than the ones who have learned the most about claim
construction.

D. Does the Sitting-by-Designation Effect Fade Over Time?

Before turning to our discussion of the implications, we briefly
investigate whether the impact of sitting by designation fades over time.
We certainly appear to have sufficient variation in our data set to test this,
as the length of time between a judge last sitting by designation on a claim
construction appeal and the next Federal Circuit opinion reviewing their
district court constructions ranges from 14 to 2,819 days.

Are designated judges more or less likely to be reversed when more
time has elapsed since their last sitting with the Federal Circuit? For
subsequent reversals of judges who have sat by designation on a claim
construction appeal, the mean number of years since that judge last sat is
4.55, while it is 3.94 for subsequent affirmances. These raw numbers
suggest the beneficial effect of sitting could fade over time. However, the
difference between them is not statistically significant (p = 0.282).

69. Comparing the Federal Circuit's pro-patentee rate in the Not Design group (41.8%) to its
rate in the Not Design Post-Phillips group (37.5%), we can infer that some, but probably not all,
of the drop between Before Designation and After Designation may be attributable to Phillips
itself.

The fact that these numbers are higher than the district court pro-patentee rate is in some
tension with Chris Cotropia's finding that the Federal Circuit is more likely to reverse district
court findings that favored the patentee than district court findings that favored the accused
infringer. See Cotropia, supra note 25, at 1099.

70. Comparing the long error bars for Before Designation and After Designation to the shorter
ones for other groups in Figure 2, we believe the lack of statistical significance is again explained
by the small number of observations in the population of appeals reviewing claim constructions of
judges who have sat or would sit by designation.
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Slicing the data another way, in Appendix Table A.3 we report that the
reversal rate of designated judges who had sat by designation on a claim
construction appeal less than three years before an opinion reviewing their
construction is 5%, while it is 19% when the gap is greater than three years.
However, the difference is again insignificant (p = 0.163).

These results lead us to believe that the impact of sitting by
designation may fade over time. That might make sense either because of
changes in claim construction law or because judges' memories fade over
time. However, we are unlikely to be able to confirm or reject this
hypothesis given the pause in sitting by designation and, thus, decline in the
number of new observations. But even if it does fade, that fact is unlikely
to help us identify the mechanism driving the impact of sitting by
designation. If the mechanism is district court learning, we would expect
the knowledge gained by designated judges to become less relevant over
time, leading to a gradual increase in their reversal rate. And if the
mechanism is Federal Circuit familiarity with the designated judge, we
would expect the effect to fade as Federal Circuit judges retire and are
replaced.

IV. Implications

Sitting by designation seems to have a significant effect on appellate
review of district court decisions. District judges who sit by designation on
the Federal Circuit are thereafter significantly less likely to be reversed in
their claim construction decisions. All available evidence suggests that the
most likely explanation is not a learning effect, but a consequence of the
personal relationships district judges develop with appellate judges while
sitting at the court.

Our finding has several implications, not just for patent law but for the
judicial process as a whole. First, the level of deference appellate courts
give to district court claim construction decisions is a matter of considerable
dispute. The Federal Circuit has long held that claim construction decisions
are reviewed de novo because they are constructions of legal documents.7 1

The Supreme Court held in January 2015 that the appeals court must defer
to subsidiary fact findings in claim construction, but need not defer to the
interpretation of "intrinsic evidence"-the patent itself and its supporting
documents in the public record. 72 It is not clear Teva will lead to significant
deference, because the Federal Circuit generally prefers to use the intrinsic
record, not fact evidence, to resolve claim construction disputes.7 But even

71. Lighting Ballast Control LLC v. Philips Elecs. N. Am. Corp., 744 F.3d 1272, 1292 (Fed.
Cir. 2014) (en banc).

72. Teva Pharm. USA. Inc. v. Sandoz, Inc., 135 S. Ct. 831, 841 (2015).
73. See, e.g., In re Papst Licensing Dig. Camera Patent Litig., 778 F.3d 1255, 1261 (Fed. Cir.

2015) (applying de novo review notwithstanding Teva).
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if Teva does not lead to express deference, scholarly work has suggested
that since 2005 the Federal Circuit has been operating under a regime of
"informal deference" in which the court says it is conducting de novo
review but is in practice giving greater credence to district court opinions in
rendering its decisions.74 Our data are certainly consistent with that
informal deference regime.

Our results offer some insight into how an informal deference regime
might operate in practice. If, as our evidence suggests, informal deference
draws on the personal relationships of knowledge and trust between judges,
society should care about how those relationships form and under what
circumstances. District judges might want to sit by designation on the
Federal Circuit or at least have some insight into the process by which
judges are selected to sit by designation. Lawyers might reasonably worry
that their chances on appeal will be influenced by whether or not the
Federal Circuit judges know and trust the work of the district court judge.
A regime of informal deference may be more idiosyncratic than a regime of
explicit deference, so those worried about the implications of our finding
might support an official deference regime in cases like Teva v. Sandoz,
viewing it as fairer than deference that might vary based on personal
connections. On the other hand, even an explicit rule of deference is likely
to be differentially applied in practice; judges are naturally going to give
more credence to people and decisions they believe are smart and
trustworthy, and that might not be a bad thing.

Our results also cast some doubt on the arguments made by some that
district and appellate judges will necessarily see claim construction
differently because of the different ways in which they approach the
process. 75 District court approaches to claim construction do not appear to
be immutable; we show that how district judges approach claim
construction (and how appellate judges view their efforts) can be affected
by the experiences district and appellate judges share. By contrast, our data
are not inconsistent with the claim that claim construction is inherently
indeterminate.76 Judges may be modifying their behavior based on
experience, not because they are learning how to construe claims better, but
simply because they are learning what will get their decisions affirmed.

A second implication of our results has to do with judicial
specialization in patent cases. The Federal Circuit itself is an experiment in

74. Anderson & Menell, supra note 2, at 6.

75. See Lefstin, supra note 2, at 1036-37 (arguing that reversal is a natural result of the
difference in the timing and process by which appellate and district court judges receive
information relevant to claim construction).

76. See, e.g., Burk & Lemley, supra note 3, at 1745 (suggesting that claim construction "may
simply be impossible"). For a contrary claim that (rather implausibly) argues that the meaning of
claims is not very uncertain, see Tun-Jen Chiang & Lawrence B. Solum, The Interpretation-
Construction Distinction in Patent Law, 123 YALE L.J. 530, 534 (2013).
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judicial specialization, though it was controversial when adopted.7 7 In
recent years Congress has endorsed district judge specialization in patent
law by passing the Patent Pilot Program, which allows judges in fourteen
test districts to become "patent pilot judges." 78 Other judges in that district
can choose to transfer patent cases to those judges.79 In some districts, the
result has been to consolidate a substantial number of patent cases before
relatively few judges.80 One of us has found in prior work that district
judges with more experience in patent cases behave differently in some
systematic ways.81 The nonrandom selection of judges to sit by designation
naturally favors those judges who decide a large number of patent cases;
they are both the ones the Federal Circuit is most likely to think it important
to invite and the ones most likely to be interested in sitting with the Federal
Circuit. If those judges make decisions in ways that differ systematically
from other judges, and if the Federal Circuit is more likely to defer to those
judges, the result may be a systematic deviation between the results reached
by some judges and others. 82

Finally, our results may have implications beyond patent claim
construction cases. Given our (limited) data regarding designated judges
who did not hear claim construction cases, it is likely that we would obtain
the same result for other patent-law issues. Further work could confirm that
hypothesis and might shed some light on whether the result we find is a
function of an informal deference regime or is true across all patent issues.

Indeed, our findings have potential implications beyond patent law.
We hope in future work to test whether district judges who sit by
designation in the regional circuits see a similar reduction in their reversal
rates. Regional circuits operate somewhat differently than the Federal
Circuit. Because they see the mill run of appeals from district judges within
their circuit, and because regional circuits have regular conferences that
include district judges, regional circuit judges may have less need for
information to build networks of trust and respect. So it is possible that

77. See generally Rochelle C. Dreyfuss, Percolation, Uniformity, and Coherent Adjudication:
The Federal Circuit Experience, 66 SMU L. REV. 505 (2013) (examining thirty years of Federal
Circuit jurisprudence in the context of the reasons for its creation and the goal of national
uniformity); Rochelle Cooper Dreyfuss, The Federal Circuit: A Case Study in Specialized Courts,
64 N.Y.U. L. REV. 1 (1989) (analyzing, in part, the Federal Circuit's creation as a specialized
patent court and urging instead for it to be conceived as a court of general competition law).

78. 28 U.S.C. 137 (2012).
79. Id.
80. Mark A. Lemley, Su Li & Jennifer M. Urban, Does Familiarity Breed Contempt Among

Judges Deciding Patent Cases?, 66 STAN. L. REv. 1121, 1128, 1137 tbl.3 (2014) (finding that
only 24 federal judges finally resolved validity and infringement of a patent in more than ten cases
between 2002 and 2011).

81. Id. at 1124-25.
82. See Jonathan S. Masur & Lisa L. Ouellette, Deference Mistakes, 82 U. CHI. L. REV. 643,

725 (2015) (asserting that judges making deference mistakes deviate even further from optimal
decisions than judges making errors "absent a deference mistake").
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sitting by designation on the regional circuits doesn't have the same
differential effect; regional circuit judges may already have the information
they need to engage in informal deference from their other interactions. If
so, that fact might even offer a partial explanation for the fact that the
Federal Circuit reversal rates are higher than those of the regional circuits.83

If not, it suggests that the phenomenon we have identified is not endemic to
patent law or the Federal Circuit, but has profound implications for legal
procedure and the relationship between district and appellate courts. The
legal realists argued in the last century that law is not a self-executing
discipline, but one that involves real people making personal judgments and
is accordingly bound up with personal feelings, relationships, and the moral

and political discourse of the time.84 Our data suggest that personal feelings
and relationships may play a role even in the seemingly unemotional issue
of patent claim construction. As John Golden notes in his comment on this
Article, that is probably not a good thing.

83. Compare ADMIN. OFFICE OF THE U.S. COURTS, U.S. COURT OF APPEALS JUDICIAL
BUSINESS tbl.B-5 (2013), http://www.uscourts.gov/uscourts/Statistics/JudicialBusiness/2013/
appendices/B05Sep13.pdf [http://perma.cc/34PW-KB9X] (showing 6.7% reversed by the regional
circuits), with ADMIN. OFFICE OF THE U.S. COURTS, U.S. COURT OF APPEALS FOR THE FEDERAL
CIRCUIT JUDICIAL BUSINESS tbl.B-8 (2013), http://www.uscourts.gov/uscourts/Statistics/
JudicialBusiness/2013/appendices/B08Sep13.pdf [http://perma.cc/D8GS-DBBA] (showing 13%
reversed by the Federal Circuit).

84. See, e.g., MORTON J. HORWITZ, THE TRANSFORMATION OF AMERICAN LAW 1870-1960:
THE CRISIS OF LEGAL ORTHODOXY 193 (1992) (discussing early-twentieth-century legal-realist
critiques of the supposedly "self-executing" legal system); L. L. Fuller, American Legal Realism,
82 U. PA. L. REV. 429, 443 (1934) (emphasizing legal realists' skepticism regarding the practical
applicability of rules in the messy context of reality).

85. John M. Golden, Too Human? Personal Relationships and Appellate Review, 94 TEXAS
L. REV. SEE ALSO 70 (2016).
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Conclusion

Sitting by designation has dramatic effects on how a district judge's
rulings are treated in the Federal Circuit. District judges who have sat by
designation are thereafter far less likely to be reversed on patent claim
construction, even holding constant a host of explanatory variables. And
the result seems to be driven by the personal connections the judges make
with the appellate court, not by any learning effect. Our results offer an
important insight not only into patent claim construction decisions, but into
the judicial process as a whole and how a regime of infonnal deference
operates in practice.
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Appendix

Table A.1
Probit Estimation of Likelihood of Federal Circuit Affirming
Claim Construction

1 2 3 4 5

signation? .160** (.055) .160** (.054) .161** (.054) .163** (.053) .170** (.054)

Timing of
Opinion:

Appeal .0004 (.0003)
Month
After .8**(02 * *
Phillips? .084***(.032) .098***(.032) .083***(.032) .099***(.033)

District Judge
Experience:

Years a -. 0009(.0018) -. 0005(.0018)
Judge

Patent
Characteristics:

owner .094***(.031) .093***(.031)

Software -. 182*** (.034) -. 176***(.034)
Appeal after:

njution -. 175* (.108) -. 157 (.108)

Jumen -. 113**(.052) -. 090 (.054)

Jury Trial -. 164**(.071) -.141**(.071)
JMOL -. 241***(.091) -. 210**(.093)

District Judge:
Alsup .064(.123) .061 (.121) .084 (.114) .066 (.115) .077 (.115)
(N.D. Cal.)
Clark -192(.175) -. 217 (.176) -. 171 (.176) -. 181 (.176) -.148 (.176)
(E.D. Tex.)
Fogel -. 071(.182) -. 056 (.178) .009 (.154) -. 053 (.177) -. 002 (.157)
(N.D. Cal.)
Ilston .075(.146) .080 (.144) .098 (.136) .082 (.140) .096 (.133)
(ND. Cal.)

(NDPatl. .152(.152) .150 (.155) .127 (.180) .139 (.161) .127 (.179)

Robinson -. 032(.088) -.029 (.087) -. 029 (.088) -.047 (.090) -. 042 (.092)
(D. Del.)

(D.Mss. .142(.157) .152(.150) .147(.153) .162(.138) .156(.141)

Ward .031(.1 19) .020 (.121) .028(.125) .039(.118) .041 (.123)
(E.D. Tex.)

W .al.) .120(.168) .138 (.158) .166 (.144) .142 (.156) .168 (.143)

Whyte .054(.196) .056 (.196) .068 (.200) .043 (.196) .057 (.200)
(N.D. Cal.)

CoDarl .171(.140) .163(.148) .147(.157) .179(.134) .164(.143)

Cohn .062(.162) .068 (.167) .014 (.180) .041 (.172) .004 (.181)
(E.D. Mich.)



2016] If You Can't Beat 'Em, Join 'Em? 483

Crabb .071(.091) .072 (.094) .082 (.084) .061 (.093) .088 (.086)(W.D. Wis.)
Davis 247***(.055) .240** (.057) .261***(.046) .245***(.053) .261***(.045)
(E.D. Tex.)
Farnan -. 003 (.104) .014 (.102) .040 (.096) -.000 (.102) .041 (.096)
(D. Del.)
Folsom -. 026 (.143) -. 035 (.147) -. 048 (.150) -. 040 (.144) -. 054 (.149)(E.D. Tex.)
Friedman -220 (.190) -. 224 (.190) -. 195 (.210) -. 204 (.197) -. 188 (.215)

Thynge .165 (.144) .158 (.150) .164 (.131) .171 (.144) .176 (.126)
(D. Del.)
Pfaelzer - 121 (.149) -. 107 (.151) -. 077 (.151) -. 129 (.153) -. 075 (.157)(C.D. Cal.)
Rakoff .054 (.166) .070 (.161) .062 (.169) .098 (.149) .085 (.152)

Se(naCal.) .202 (.111) .192 (.120) .209 (.112) .204 (.109) .214 (.106)

Shabaz .020 (.185) .030 (.183) -.026 (.195) .029 (.184) -.013 (.193)(W.D. Wis.)
Sleet -. 019 (.114) -. 021 (.115) -. 007 (113) -. 006 (.111) .006 (.109)
(D. Del.)
Taylor .491**(.169) -. 503**(.161) -. 527**(.151) -. 507**(.160) -. 530**(.150)
(C.D. Cal.)

Log-likelihood -703 -700 -684 -696 -680
Observations 1151 1151 1151 1151 1151

NOTE.-Population of 1,151 Federal Circuit decisions between January 1, 2002,
and December 31, 2014, that included explicit review of claim construction.
Marginal effects reported with discrete change of dummy variables from 0 to 1.
Robust standard errors included in parenthesis.

* p5.10. ** p<.05. *** p<.01.
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Table A.2
Probit Estimation of Likelihood of Federal Circuit Affirming
Claim Construction-Restricted Set

1 2 3

After Designation?
District Judge Experience:

Years a Judge
Total # of Patent Cases
# of Prior Patent Cases

Patent Characteristics:
NPE Owner
Software

Appeal after:
Prelim. Injunction
Summary Judgment
Jury Trial
JMOL

District Judge:
Alsup (N.D. Cal.)
Clark (E.D. Tex.)
Fogel (N.D. Cal.)
Illston (N.D. Cal.)
Patel (N.D. Cal.)
Robinson (D. Del.)
Saris (D. Mass.)
Ward (E.D. Tex.)
Ware (N.D. Cal.)
Whyte (N.D. Cal.)

Log-likelihood
Observations

.208** (.082)

-. 0038 (.0069)

.115 (.074)
-. 088 (.077)

-. 190 (.292)
-. 028 (.117)
-. 084 (.148)

.069 (.183)

.046 (.128)
-. 095 (.193)
-. 068 (.188)

.109 (.111)

.168 (.125)

.016 (.095)

.159 (.104)

.035 (.129)

.122 (.139)

.087 (.154)
-102
190

.195*** (.069) .272** (.099)

.0019 (.0011)

.115 (.073)
-. 111 (.078)

-. 195 (.299)
-. 042 (.117)
-. 113 (.150)

.061 (.187)

-.066 (.169)
-. 356 (.262)
-. 048 (.176)
-. 027 (.180)

.148 (.132)
-. 969 (.053)

.161 (.101)
-. 702 (.278)

.049 (.183)

.026 (.185)
-101

190

-. 0012 (.0007)

.164** (.065)
-. 117 (.080)

-. 139 (.278)
.021 (.128)

-. 069 (.154)
.095 (.159)

.110 (.099)
-. 006 (.153)

.115 (.135)

.118 (.095)

.120 (.136)

.175 (.090)

.139 (.096)

.152 (.092)

.059 (.165)

.075 (.151)
-86
172

NOTE.-Population of 190 Federal Circuit decisions between January 1, 2002,
and December 31, 2014, that included explicit review of claim construction by
district judge who had or would sit by designation on a claim construction
appeal. Marginal effects reported with discrete change of dummy variables from
0 to 1. Robust standard errors included in parenthesis.

*p .10. ** p<.05. *** p<.01.

Table A.3

Rate that Federal Circuit Panel Reversed Claim Construction of
District Judges Who Had Sat by Designation on a Panel
Reviewing Claim Construction More and Less than 3 Years
Before

< 3 Years > 3 Years Fisher's Exact

# of Claim Construction Decisions 22 57 p = 0.163
# of Decisions with Error 1 11

Error Rate 4.5% 19.3%

NOTE.-Significant differences in rates designated:
* p<.10. ** p<.05. *** p<.01.
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Institutional Flip-Flops
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Many people vigorously defend particular institutional judgments on such

issues as the filibuster, recess appointments, executive privilege, federalism, and

the role of the courts. These judgments are defended publicly with great intensity

and conviction, but some of them turn out to be exceedingly fragile in the sense

that their advocates are prepared to change their positions as soon as their

ideological commitments cut in the other direction. For example, institutional

flip-flops can be found when Democratic officials, fiercely protective of the

filibuster when the President is a Republican, end up rejecting the filibuster when

the President is a Democrat. Other flip-flops seem to occur when Supreme Court

Justices, generally insistent on the need for deference to the political process,
show no such deference in particular contexts.

Our primary explanation is that many institutional flip-flops are a product

of "merits bias," a form of motivated reasoning through which short-term

political commitments make complex and controversial institutional judgments

seem self-evident (thus rendering those judgments vulnerable when short-term

political commitments cut the other way). We offer evidence to support the claim

that merits bias plays a significant role.

At the same time, many institutional judgments are essentially opportunistic

and rhetorical, and others are a product of the need for compromise within

multimember groups (including courts). Judges might join opinions with which

they do not entirely agree, and the consequence can be a degree of institutional

flip-flopping. Importantly, some apparent flip-flops are a result of learning, as,
for example, when a period of experience with a powerful president, or a
powerful Supreme Court, leads people to favor constraints. In principle,
institutional flip-flops should be reduced or prevented through the adoption of

some kind of veil of ignorance. But in the relevant contexts, the idea of a veil
runs into severe normative, conceptual, and empirical problems, in part because
the veil might deprive agents of indispensable information about the likely effects
of institutional arrangements. We explore how these problems might be
overcome.
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Introduction

What is the legitimate authority of the President, Congress, and the
Supreme Court? What is the proper relationship between the national
government and the states? Many people have firm views about such ques-
tions. The puzzle is that in numerous cases, those responses seem to depend
on the answer to a single (and apparently irrelevant) question: who currently
controls the relevant institutions? Because the answer to that question
changes over time, history is full of what we shall call institutionalflip-flops:
judgments that shift dramatically with changes in the political affiliations and
substantive views of those who occupy the offices in question.

Consider a few recent examples. Under President George W. Bush,
Democratic senators aggressively defended the use of the filibuster, while
Republican senators vigorously opposed it.1 Under President Barack Obama,
the two sides essentially flipped. Republican senators vigorously defended
the use of the filibuster, which was sharply opposed by Democrats.2

Or consider this question: does the President have broad power to make
recess appointments? Frustrated by Democratic opposition to many of his
nominees, President Bush certainly thought so. 3 Many Republican senators
agreed while prominent Democratic senators did not.4 Under President

1. See, e.g., Carl Hulse, Filibuster Fight Nears Showdown, N.Y. TIMES (May 8, 2005),
http://www.nytimes.com/2005/05/08/politics/08judges.html [http://perma.cc/VW3Y-WSN7]
(quoting Senator Charles Schumer defending the filibuster as part of "the age-old checks and
balances that the founding fathers placed at the center of the Constitution and the Republic," and
reporting on Republican criticism of filibustering Democrats as "uncompromising obstacles to
popular legislation").

2. See, e.g., Jeremy W. Peters, Democrats Poised to Limit Filibusters, Angering G.O.P., N.Y.
TIMES (July 11, 2013), http://www.nytimes.com/2013/07/12/us/politics/showdown-nears-in-senate
-over-filibusters-change.html [http://perma.cc/X6FR-49FQ] (reporting Democratic insistence on
limiting the filibuster to remedy "dysfunction," while Republicans claimed that such limits would
"do irreversible damage to [the Senate as] an institution"). We acknowledge that there would be no
flip-flopping if a senator thought, "President X chose good people, whereas President Y chose
political hacks, and so I filibuster only the latter." What we are identifying is not different evalua-
tions of nominees, but different standards for evaluating them.

3. See, e.g., Neil A. Lewis, Bypassing Senate for the Second Time, Bush Seats Judge, N.Y.
TIMES (Feb. 21, 2004), http://www.nytimes.com/2004/02/21/us/bypassing-senate-for-second-time-
bush-seats-judge.html [http://perma.cc/F3YA-HNT5] (reporting on President Bush's appointment
of Judge William H. Pryor Jr. during a weeklong Congressional recess); Jim Rutenberg, Bush Uses
Recess to Fill Envoy Post and 2 Others, N.Y. TIMES (Apr. 5, 2007), http://www.nytimes.com/
2007/04/05/washington/05bush.html?fta=y&_r=0 [http://perma.cc/BPL9-DQSC] (reporting on
President Bush's appointment of Sam Fox, Andrew Biggs, and Susan E. Dudley during a similar
Congressional recess).

4. See, e.g., Lewis, supra note 3 (reporting that "Republican Senate officials suggested ... that
there may be more such recess appointments as a response to the Democrats' tactic of using
filibusters or the threat of extended debates to block confirmation of the president's judicial
nominees" while quoting Senator Charles Schumer as calling the recess appointment a
"questionably legal and politically shabby technique"); Rutenberg, supra note 3 (quoting then-
Senator John Kerry's statement that President Bush "abuse[d] the power of the presidency" by
appointing the ambassador to Belgium over the Senate's objections).
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Obama, Republicans were outraged, and Democrats were supportive or
quiet.5 Similarly, President Bush issued a large number of signing
statements, in which he asserted the constitutional prerogatives of the
President as the basis for questioning legislation that, in his view, intruded
on those prerogatives. 6 Democrats vehemently objected to the use of signing
statements, in a way that seemed to signal a deep and enduring institutional
opposition to them.7 By contrast, President Obama's signing statements have
not produced much protest from Democrats' (even though several involved
contested issues with respect to presidential authority to protect national
security). 9

There is a closely related type of flip-flop where a person's position on
an institutional question does not depend so much on who currently controls
the relevant institutions but on what particular political outcome will result.
Consider a lawsuit brought by the attorneys general of Nebraska and

5. See, e.g., David Nakamura & Felicia Sonmez, Obama Defies Senate, Puts Cordray in
Consumer Post, WASH. POST, Jan. 5, 2012, at Al (reporting that Senate Democrats "defended the
administration's move"); Sheryl Gay Stolberg, Obama Bypasses Senate Process, Filling 15 Posts,
N.Y. TIMES (Mar. 27, 2010), http://www.nytimes.com/2010/03/28/us/politics/28recess.html
[http://perma.cc/98NP-F8Y5] (reporting a "flurry of angry statements" from Republican Senators).

6. See, e.g., Statement on Signing the Duncan Hunter National Defense Authorization Act for
Fiscal Year 2009, 44 WEEKLY COMP. PRES. Doc. 1346 (Oct. 14, 2008) ("Provisions of the Act ...
purport to impose requirements that could inhibit the President's ability to carry out his
constitutional obligations .... "); Charlie Savage, Bush Declares Exceptions to Sections of Two Bills
He Signed into Law, N.Y. TIMES (Oct. 14, 2008), http://www.nytimes.com/2008/10/15/
washington/15signing.html [http://perma.cc/9SFA-LQP7] (reporting on President Bush's use of
signing statements to bypass parts of legislation that he viewed as unconstitutional constraints on
presidential power).

7. See, e.g., Carl Hulse, Lawmakers to Investigate Bush on Laws and Intent, N.Y. TIMES
(June 20, 2007), http://www.nytimes.com/2007/06/20/washington/20cong.html [http://perma.cc/
8H4Q-ZMLJ] (quoting Senator Robert Byrd objecting to President Bush's use of signing
statements: "Federal law is not some buffet line where the president can pick parts of some laws to
follow and others to reject.").

8. See, e.g., Karen Tumulty, Obama Circumvents Laws with 'Signing Statements, ' a Tool He
Promised to Use Lightly, WASH. POST (June 2, 2014), https://www.washingtonpost.com/politics/
obama-circumvents-laws-with-signing-statements-a-tool-he-promised-to-use-lightly/2014/06/02/
9d76d46a-ea73- 1e3-9f5c-9075d5508f0a-story.html [https://perma.cc/79ZY-NWE7] (quoting a
member of an American Bar Association panel criticizing the use of signing statements: "When
Bush was issuing signing statements, the Republicans didn't care. When Obama was doing it,
Democrats didn't care.").

9. For institutional judgments, there is a pervasive possibility of path dependence, as when
people become committed to some such judgments at Time 1 and are therefore unwilling or unable
to extricate themselves at Time 2, thus reducing flip-flops. A prominent example might be New
Deal liberals of the 1930s and 1 940s who adopted a firm position against an aggressive judicial role,
making it difficult for them to approve of the role carved out by the Warren Court. Justice Felix
Frankfurter is probably the most famous case in point. Many theories of judicial review are an effort
to respond to a charge of institutional flip-flopping. See RONALD DwORKIN, TAKING RIGHTS
SERIOUSLY 131-32 (1977) (discussing the response to the Warren Court's perceived flip to judicial
activism); JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 207
n.24 (1980) (discussing several commentators' discomfort with the Warren Court's judicial activism
and their reactions to some of its decisions).
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Oklahoma, seeking to block Colorado's legalization of marijuana possession
on the ground that federal law criminalizes possession. 10 These same
attorneys general have also argued that the Affordable Care Act is
unconstitutional because it violates states' rights." Critics argue that the
attorneys general have flip-flopped. "It is as if their arguments about
federalism and state autonomy were not arguments of principle but rather an
opportunistic effort to challenge federal policies they don't like on other
grounds." 2 On this view, they are "fair-weather federalists" 3 who promote
or deride federalism based on their views of the substantive political
outcomes at stake.

From these and other examples of real or apparent institutional flip-
flops, it is tempting to conclude (for example) that when some people make
broad and seemingly universal pronouncements about the importance of
respecting executive power, what they mean is that they like and trust the
current president. And when some legislators emphasize the importance of
allowing Congress to check the power of the President as such, they mean
that they dislike and distrust the current president. Their purportedly neutral
institutional judgments are motivated and determined by the occupant of the
office at the time that they are making those judgments.

We might also conclude that when people make an argument based on
federalism or executive primacy in some domain, they really mean that they
care about a specific policy outcome that happens to be advanced in that
particular instance by the states (as opposed to the national government) or
the President (as opposed to Congress). To say the least, it is disturbing if
firm and apparently timeless statements about institutional authority are in
fact an artifact of short-term judgments about substance and not institutions
at all. 4

Some people might argue that the institutional flip-flops that we have
identified are not genuine flip-flops-that the apparent inconsistencies can
be explained away. As we will see, that argument is convincing for some,
but not all, of the examples. But even when it is right, another puzzle arises,
which is why people constantly accuse each other of flip-flopping when flip-
flops do not occur. The most plausible explanation is that real flip-flops

10. Petition for Writ of Certiorari at 3, 21, Nebraska v. Colorado (Dec. 18, 2014) (No. 144),
2014 WL 7474136, at *3, *21.

11. Shadee Ashtari, 11 GOP Attorneys General Criticize Obama For 'Flatly Illegal'
Obamacare Fixes, HUFFINGTON POST (Jan. 3, 2014, 1:27 PM), http://www.huffingtonpost.com/
2014/01/03/attorneys-general-obamacare-illegaln_4537104.html [http://perma.cc/A3BE-WSG8].

12. Jonathan H. Adler, Are Nebraska and Oklahoma Just Fair-Weather Federalists?, WASH.
POST: VOLOKH CONSPIRACY (Dec. 19, 2014), http://www.washingtonpost.com/news/volokh-
conspiracy/wp/2014/12/19/are-nebraska-and-oklahoma-just-fair-weather-federalists/
[http://perma.cc/4LFM-U63R].

13. Id.
14. We discuss below the complication introduced by the view that institutional judgments

must, in the end, be defended by their substantive effects.
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occur frequently enough to lend plausibility to accusations of flip-flopping
even when those accusations turn out to be spurious.

Institutional flip-flops, real or at least apparent, also play a role within
the Supreme Court. Within the federal judiciary, a flip-flop might result from
an overriding interest in who controls relevant institutions, or more broadly
on whose ox is likely to be gored-about the short-term substantive effect,
in the case at hand, of one or another approach to a disputed issue. Should
the Court defer to legislative fact-finding or to agency interpretations of law?
Should it follow the Constitution's original meaning? Should it give the
political process the benefit of every doubt? Should it give respect to the
decisions of the states? On all of these questions, it is possible to find real or
apparent flip-flops."

Particular examples will be controversial, because there may be
justifications for apparent inconsistencies (a point to which we shall return).
But to take a prominent and much-discussed example, many people who
abhor Lochner v. New York,16 seeing it as a form of illegitimate judicial
activism, are quite comfortable with Roe v. Wade.'7 In the same week in
which Justice Antonin Scalia joined an opinion striking down 4 of the
Voting Rights Act,'" he issued a wide-ranging dissenting opinion from the
Court's decision to strike down the Defense of Marriage Act emphasizing the
importance of judicial restraint.1 9 Within the Court and the legal profession
generally, are institutional judgments a product of an assessment of the likely
composition of Supreme Court majorities? If so, is that a problem? Is it a
problem if Supreme Court Justices who are committed, in principle, to
following the original understanding fail to do so in cases that involve stand-
ing, affirmative action, or commercial advertising (a species of institutional
flip-flopping)?

In the same vein, debates over national power are replete with at least
apparent institutional flip-flops. Those who believe that the federal govern-
ment should have broad power to preempt state efforts in the domain of
immigration may be reluctant to conclude that the federal government should
have broad power to preempt state tort law.20 Here, as in the judicial context,

15. See, e.g., Thomas J. Miles & Cass R. Sunstein, Do Judges Make Regulatory Policy? An
Empirical Investigation of Chevron, 73 U. CHI. L. REV. 823, 825-26 (2006) (observing that the
most conservative members of the Supreme Court are less likely to validate liberal agency statutory
interpretations and the least conservative members of the Court show the opposite pattern).

16. 198 U.S. 45 (1905).
17. 410 U.S. 113 (1973); Jack M. Balkin, "Wrong the Day it was Decided": Lochner and

Constitutional Historicism, 85 B.U. L. REv. 677, 689 (2005) (describing the arguments that connect
Lochner and Roe and how liberal scholars attempted to demonstrate that Lochner was consistent
with liberal judicial decisions in the 1970s).

18. Shelby Cty. v. Holder, 133 S. Ct. 2612, 2631 (2013) (decided June 25, 2013).
19. United States v. Windsor, 133 S. Ct. 2675, 2697-98 (2013) (Scalia, J., dissenting) (decided

June 26, 2013).
20. See infra note 62 and accompanying text.
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apparent inconsistencies of this kind can be justified once we specify the
appropriate principles. But in the area of preemption, as in other areas that
involve the relationship between the federal government and the states, the
driving force behind some people's institutional judgments seems to be the
answer to this question: On the matter at hand, should we prefer the substan-
tive judgments of the national government or instead the states? If that is
indeed the driving force, institutional flip-flops are inevitable, at least over a
sufficiently long period of time.

In principle, of course, the answers to institutional questions should not
depend on short-term considerations such as the political affiliations and
beliefs of those who currently occupy particular offices.21 The long-term
effect on the public interest is what matters. Some kind of veil of ignorance
might be invoked to provide enduring answers. The idea of the veil is that if

people imagine that they do not know their party affiliation, or even many of
their interests, they can more easily agree on the institutional norms that
would advance the public interest. In many contexts, however, there is a
pervasive problem: If we put ourselves behind such a veil, we might find it
exceptionally difficult to identify clear answers to institutional questions.

In the abstract, what is the right approach to the filibuster, recess
appointments, signing statements, preemption, or the exercise of moral judg-
ments by the Supreme Court? It is in large part because of the difficulty of
answering such questions that people's judgments tend to be overwhelmed
by short-term considerations of substance. More interestingly, the very idea
of a veil of ignorance runs into plausible objections because it seems to
deprive people of indispensable information. Nor is it exactly easy to encour-
age participants in institutional debates to focus on the long term because of
the strong incentives they face to do otherwise.

Some people might even wonder whether flip-flopping is a significant
problem. Maybe the accusations of flip-flopping are often baseless, an easy
but unfair way to score political points against people who can provide
justifications for their changes in position. Even when it is real, flip-flopping
seems like a species of hypocrisy, and hypocrisy in politics is as old as
politics itself.2 In our view, however, flip-flopping accusations are so com-

21. We can imagine qualifications. Suppose, for example, that with a certain otherwise
appealing approach to institutional questions, the result would be certain catastrophe in the short
term. If so, it might seem best to avoid the catastrophe. Of course, there is a question whether
judges or others could take account of potential consequences of that kind. See JOSEPH RAZ,
PRACTICAL REASONS AND NORMS 39-40 (Princeton Univ. Press 1990) (exploring "exclusionary
reasons" as negative second-order reasons-reasons to refrain from acting for some reasons).

22. Of course, there is a great deal of work exploring the phenomenon of hypocrisy in politics.
See, e.g., HANNAH ARENDT, ON REVOLUTION 81, 96-106 (1963) (relating the history of hypocrisy
in politics); MARTIN JAY, THE VIRTUES OF MENDACITY: ON LYING IN POLITICS 16 (2010)

(exploring the relationship between politics and mendacity); DAVID RUNCIMAN, POLITICAL

HYPOCRISY: THE MASK OF POWER, FROM HOBBES TO ORWELL AND BEYOND 12-15 (2008)

(chronicling the development of hypocrisy in modern political thought); JUDITH N. SHKLAR,
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mon only because the ubiquity of actual flip-flopping makes the accusations
credible. And flip-flopping causes distinctive harm, both because it leads to
unproductive debates and because it produces bad outcomes (sometimes in
the form of inaction).

Suppose, for example, that senators of one or another party block
presidential nominees because of an institutional position that they cannot
defend in neutral terms, or that federal courts invalidate agency action
because they dislike the president who is responsible for it (and thus abandon
a principle of deference that they would otherwise apply), or that rulemaking
agencies or courts preempt state law because of disagreement with its content
(and thus abandon principles of federalism that they would otherwise
respect), or that members of Congress object to an "imperial presidency," and
take steps to cabin it, when their only real objection is to the substance behind
the current president's decisions. In at least some of these cases, and possibly
in all of them, flip-flopping can produce significant damage.

Moreover, the flip-flop accusation often arises because the person in
question fails to explain his or her reasons in an adequate fashion. A justice
who praises the will of the people in decision X but then strikes down their
will in decision Y might have good legal reasons in each case, but we ought
to demand that the justice provide those reasons rather than inconsistent
rhetorical positions. As long as the justice is willing to strike down a statute,
the "will of the people" can never be a sufficient reason for a decision and is
most likely empty rhetoric.

As we shall see, continuous flip-flopping reveals disagreements about
institutional norms that ought to be resolved for the sake of good governance.
As we shall also see, flip-flopping is often a form of bad reasoning that should
be strongly discouraged. In the context of the judiciary, institutional flip-
flopping can compromise rule of law values. Because accusations of flip-
flopping are as promiscuous as flip-flopping itself, it is important to
distinguish flip-flops from learning and other innocent forms of behavior.

Our principal goal in this Article is to elaborate on the concept of
institutional flip-flops and to explain why they are so pervasive. In Part I, we
provide examples and derive some typologies from them. In Part II, the heart
of the Article, we offer explanations. First, some flip-flops seem to be naive,
in the sense that people's views about institutional values vary depending on
the short-term political outcomes they desire, but they may well be unaware
of that fact. In such cases, people's short-term substantive commitments
have a kind of psychological priority, so much so that the supportive
institutional judgment ("of course the President cannot have that authority")
seems self-evident, even if the opposing institutional judgment would seem
self-evident ("of course the President has that authority") if the substantive

ORDINARY VICES 2-4 (1984) (expounding on hypocrisy and other vices and the role they play in
moral political society).
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commitments were otherwise. In such cases, institutional flip-flops result
from what we shall call merits bias, which amounts to a form of motivated
reasoning. We offer some empirical support for our claim that merits bias is
both real and important.

When merits bias is at work, people's institutional judgments are
motivated by their substantive commitments. But it is also true that many
flip-flops among political insiders and judges are tactical. In such cases,
institutional arguments are made opportunistically, and hence it is no surprise
that they flip.

We also show that positions that may appear to be flip-flops may turn
out to be nothing of the sort. What is true for objections to apparent hypocrisy
is also true for objections to apparent flip-flopping: An investigation of
people's actual beliefs might reveal that such objections have no merit. As
we have noted, some kind of principle might account for apparent flip-
flopping. Some people think that it is flip-flopping to favor aggressive
judicial protection of free speech rights without favoring aggressive judicial
protection of property rights, but familiar theories of constitutional
interpretation might be invoked to show that there is no inconsistency. For
example, one might believe that free speech rights are necessary to protect
democratic self-government, while ordinary politics ensure sufficient
protection of property rights.23 If a judge has a particular theory of
constitutional interpretation, her apparently aggressive approach to one
statute might not be inconsistent with her apparently passive approach to
another.

The governing principle might be complex and fine grained, and once it
is identified, an apparent flip-flop might disintegrate. In addition, and
perhaps more interestingly, changes in institutional judgments might reflect
one or another form of learning. The most complex setting involves people's
adjustments of their institutional commitments as a result of learning that
those commitments lead to unfortunate substantive outcomes (and not merely
in the short-term), thus justifying those adjustments.

In Part III, we explore a way forward. We argue that flip-flops arise in
the first place because it is difficult for people-as a matter of both
psychology and politics-to differentiate optimal institutional design ("the
rules of the game") and the specific, short-term political outcomes they care
about, especially when in the midst of political debate. Yet the "gotcha"
response is unhelpful; changing one's institutional views may well be
justified. In general, the best way to adjudicate alleged flip-flops is to enlist
the veil of ignorance-a device that forces people to evaluate institutional
arrangements abstracted away from their short-term substantive commit-
ments. But in the relevant contexts, the idea of a veil runs into genuine

23. See, e.g., ELY, supra note 9, at 105-06 (justifying the rationale for the judiciary to be heavily
involved in free speech rights).
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normative, conceptual, and empirical problems, in part because the veil might
deprive agents of indispensable information about the likely effects of
institutional arrangements. We explore what the veil of ignorance should be
taken to mean in this context and how those problems might be resolved.

I. Examples and Typologies

A. Flip-Flops: Real or Merely Apparent?

1. Relevant Distinctions.-An institutional flip-flop is a reversal of one's
position on an institutional value based on partisan or political interests or
substantive commitments. Here is a way of specifying the idea: People flip-
flop when (1) at two distinct points in time they take different positions on
the validity of a claim of institutional authority for a set of policy decisions,
and (2) there are no relevant differences that would justify the shift.24

We distinguish two types of institutional flip-flops. A partisan
institutional flip-flop occurs when the reversal results from the change in
party control of the relevant institution. A Democrat who decries presidential
power when the president is a Republican and defends it when the president
is Democratic engages in a partisan institutional flip-flop. A substantive
institutional flip-flop occurs when the reversal results from differences or
changes in the policies of the relevant institutions. A conservative who
invokes federalism to defend states that restrict abortion but then invokes the
supremacy of national power when Congress limits same-sex marriage
engages in a substantive flip-flop (unless some principle is available to justify
the different invocations). While we note this distinction, we think that these
types of flip-flops are essentially the same phenomenon and will use
examples of both throughout our discussion.

It is important to begin by distinguishing between genuine flip-flops, in
which there is no neutral justification for the flip, and less clear cases, in
which a neutral justification can be identified, raising a question of whether
a flip-flop is involved at all. Suppose, for example, that a Democratic senator
vigorously defends filibustering federal judges who are nominated by a
Republican president, but later contends that it is unacceptable to filibuster
federal judges who are nominated by a Democratic president. If so, a flip-
flop is likely to be involved. In such cases, the institutional commitment
appears weakly held or even nonexistent: the senator's position on the
legitimacy of the filibuster is wholly derivative of his views about the

24. We are grateful to Aziz Huq for help with this formulation. We are bracketing the question
whether there must be, in principle, a relevant difference, or whether it is sufficient for the agent to
believe that there is a relevant difference. For some purposes, the distinction might be real: An
agent might think, for example, that there is a difference between free speech rights and property
rights, but she might be wrong to do so. For most of our purposes here, the distinction generally
does not matter, but our discussion below of naive and tactical flip-flops suggests its relevance.
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President; and it is hard to identify a relevant difference between the two
situations that would justify the shift."

The matter is far more complicated if a judge votes in favor of upholding
(say) the Affordable Care Act but not the Defense of Marriage Act. A critic
might be tempted to argue that the judge has flip-flopped, perhaps by taking
different positions on judicial authority, or on federalism and national power.
But in cases of this kind, we may have an apparent rather than real case of
flip-flopping. Different constitutional problems and provisions are involved,
and no simple position on judicial authority is likely to cut across problems
and provisions.

In the example at hand, for example, a judge might endorse some form
of democracy-reinforcing judicial review, 26 calling for a deferential approach
to congressional action under the Commerce Clause (and hence to the
Affordable Care Act), but a more aggressive approach to the Equal Protection
Clause (and hence to the Defense of Marriage Act). So too, judges who vote
to invalidate a physical invasion of private property under the Takings Clause
need not be engaged in any kind of flip-flop if they vote to uphold restrictions
on commercial advertising. Perhaps those judges are originalists,27 and
perhaps their view of the original understanding calls for invalidation of
physical invasions but validation of restrictions on advertisements. If so, we
have no flip-flop at all.

2. A Possible Objection.-We will return to the role of neutral
justification below, but at the outset, it is important to explore a possible
objection. It is plausible to insist that on institutional questions, any par-
ticular position has to be defended on some substantive ground. We might
favor an institutional judgment-say, a system of checks and balances of one
or another kind-on the ground that it will increase social welfare, or pro-
mote democratic self-government, or increase national security, or safeguard
liberty. The Senate filibuster, or the presidential power to act unilaterally to
protect the nation against immediate threats, might be justified on one or
another such ground.

25. Perhaps the clearest flip-flops may be found among interest groups, whose influence rests
on raw political power rather than reasoned argument. See, e.g., Michael A. Livermore & Richard L.
Revesz, Interest Groups and Environmental Policy: Inconsistent Positions and Missed
Opportunities, 45 ENVTL. L. 1, 2-5 (2015) (discussing industry and environmental groups' flip-flop
on marketable permit schemes).

26. See ELY, supra note 9, at 86-87, 105, 136 (arguing that judges should, when interpreting
the Constitution, do so in such a way as to reinforce representation).

27. See Antonin Scalia, Originalism: The Lesser Evil, 57 U. CIN. L. REv. 849, 856-57 (1989)
(discussing the difficulties of applying originalism and the doctrine's requirements).
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Institutions are normally seen as arrangements that produce bundles of
expected policy outcomes-not as entities that are intrinsically appealing or
valuable in themselves. 28 It is hardly embarrassing to support an institutional
arrangement with the claim that it will lead to good outcomes, all things
considered. In this light, we might be inclined to raise a question about the
whole category of institutional flip-flops. When people take one position on
the filibuster under a Republican president and another position under a
Democratic president, is this apparent inconsistency due to divergent
judgments about the consequences of filibusters? Is that a flip-flop at all? In
what sense?

Suppose that someone's considered position is this: "I favor the
filibuster under Republican presidents, but not under Democratic presidents."
Or this: "I approve of the legitimacy of aggressive signing statements by
Republican presidents, but not by Democratic presidents." On this approach,
the expected (short-term) political commitments of the relevant institutions
are part and parcel of the governing institutional position. And indeed, we
shall give evidence that many people seem to think in these terms. But it is
noteworthy that they do not explain themselves in this way, which suggests
that views of this sort would be hard to defend publicly. In fact, they would
seem both self-serving and preposterous, because they would settle the rules
of the game by direct reference to the political views of the relevant players.
In public debate, people usually make institutional arguments that purport to
appeal across partisan divides and across disagreements about policy
outcomes; that is why no one would publicly argue that an institutional
arrangement is justified because it favors one party or leads to a specific
political outcome that is controversial.

On social-welfare grounds, reasonable people might refuse to play by
the rules of the game-and reject agreed-upon institutional norms-if and
because they lead to extremely bad outcomes. For example, we could imag-
ine a view that would support a shift in institutional arrangements if political
power were suddenly obtained by fascists or communists. (Note, however,
that if fascists or communists really obtained power, an institutional shift on
the part of those who resisted them would be unlikely to take hold.) Some
people think that democrats in Egypt, after supporting the move to elections,
repudiated democracy when they saw that it could lead to Islamist rule. 29

28. We are grateful to Adrian Vermeule for this formulation and for pressing this point. While
it is not impossible that some people believe that, for example, democracy and other fundamental
institutional arrangements are intrinsically, rather than, or as well as, instrumentally valuable, our
argument does not depend on whether institutional preferences are instrumental or noninstrumental.

29. See, e.g., Jackson Diehl, Opinion, Jackson Diehl: Egypt's 'Democrats' Abandon
Democracy, WASH. POST (July 21, 2013), http://www.washingtonpost.com/opinions/jackson-diehl-
egypts-democrats-abandon-democracy/2013/07/21 /58beace0-efc8-11 e2-9008-61 e94a7ea20d
_story.html [http://perma.cc/7KB2-2Q6P] ("What happened to Egypt's young liberals? Five years
ago, they were the most promising [democratic] movement in [the] Arab world .... Now the vast
majority of them are cheering [the military coup] .... ").
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Moreover, any position on, say, the authority of the President and the federal
judiciary has to depend on the appropriate level of trust in those who occupy
the relevant offices. As new information arrives-including new information
about likely performance or preferences-judgments about appropriate
institutional authority might change, not least because predictions about the
effects of one or another allocation might change. As we will see, shifts of
that kind reflect learning. They might well be flip-flops, but there is nothing
dishonorable about them-a point to which we shall return.

B. Political Debate

Within Congress, unambiguous institutional flip-flops are easy to find.
We have already catalogued a number of them. Many public officials have
switched position on both filibustering and signing statements, taking the
pro-executive side when their party holds the Presidency and rejecting that
side when the Presidency is held by the opposing party. An especially vivid
example can be found in 2013 and 2014, when the Senate's Democratic
majority enacted filibuster reform that it vigorously resisted under President
Bush30 and that met exceptionally fierce resistance from Senate Repub-
licans 3 1-who themselves flipped to support the reform when they attained a
majority.3 2 Here is a confident prediction: If a Republican president is elected
in 2016, we will see further flips on these issues.

In a related case, Republicans objected when the Democrats used
reconciliation-a procedure normally used for budget bills which enabled
them to avoid the filibuster-in order to pass the Affordable Care Act in
2010.33 Yet Republicans had used reconciliation fourteen times since 1981

30. See Jeremy W. Peters, In Landmark Vote, Senate Limits Use of the Filibuster, N.Y. TIMES
(Nov. 21, 2013), http://www.nytimes.com/2013/11/22/us/politics/reid-sets-in-motion-steps-to-
limit-use-of-filibuster.html?ref=politics [http://perma.cc/Q9DT-ZA9C] (reporting changes to the
Senate rules made by the Democratic majority that removed the minority party's ability to filibuster
most presidential nominees); Jeremy W. Peters, New Senate Rules to Curtail the Excesses of a
Filibuster, N.Y. TIMES (Jan. 24, 2013), http://www.nytimes.com/2013/01/25/us/politics/bipartisan-
filibuster-deal-is-reached-in-the-senate.html [http://perma.cc/8HGX-ABU8] (describing modest
changes to Senate procedural rules that limit the ability of the minority to delay votes on bills and
some presidential nominations).

31. See 159 CONG. REC. S8415-16 (daily ed. Nov. 21, 2013) (statement of Sen. McConnell)
("If you want to play games, set yet another precedent that you will no doubt come to regret ... you
will regret this, and you may regret it a lot sooner than you think.").

32. See Carl Hulse, Mitch McConnell's New Senate Goal: Turn Republican Dial to Yes, N.Y.
TIMES (Dec. 22, 2014), http://www.nytimes.com/2014/12/23/us/politics/mitch-mcconnells-new-
senate-goal-turn-republican-dial-to-yes.html [http://perma.cc/HEM7-XV46] ("McConnell does not
seem inclined to push ahead [on reversing the Democrats' rule change lowering the threshold for
breaking a filibuster to a simple majority], despite earlier indications from him that Republicans
should do so.").

33. See Jonathan Chait, A Brief Reconciliation Primer, NEW REPUBLIC (Feb. 19, 2010),
http://www.newrepublic.com/blog/onathan-chait/brief-reconciliation-primer [http://perma.cc/
9YVK-C6ZY] (explaining that "[r]econciliation is a legislative procedure for passing changes to
the budget . . . [which] only requires a majority in the Senate"); J. Taylor Rushing & Eric
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to pass legislation they cared about.34 After Republicans won a majority of
seats in the Senate in 2014, some of them proposed using reconciliation to
repeal the Affordable Care Act.35

For another example, consider the parties' positions on war powers. In
1999, many Republicans in Congress objected when President Clinton sent
military forces into Serbia without congressional consent. 36 They argued that
under the U.S. Constitution, the President may go to war only with the
consent of Congress; and under the War Powers Act, the President must
withdraw forces from hostilities if he has not received congressional
authorization. 37 Many Republicans also complained when President Obama
used military force without congressional authorization against Libya and
threatened to do so against Syria. 38 Yet Republicans did not object when
President Reagan used military force without congressional authorization in
Grenada, nor did they object when President George H.W. Bush used military
force without congressional authorization in Panama.39 Meanwhile, many

Zimmerman, Senate GOP: Dems Lack Votes to Use Partisan Tactic on Health Reform, HILL
(Feb. 20, 2010, 11:00 AM), http://thehill.com/homenews/senate/82421-senate-gop-dems-dont-
have-votes-to-use-partisan-tactic-on-health-reform [http://perma.cc/DX8M-B85P] (reporting
McConnell's claim that if Democrats used reconciliation, it "would be an acknowledgment that
there is bipartisan opposition" to the healthcare bill and a clear signal that Democrats had decided
to ignore the will of the American people).

34. Robert Farley, Reid Says Republicans Have Used Reconciliation More than Democrats,
POLITIFACT (Feb. 25, 2010, 12:37 PM), http://www.politifact.com/truth-o-meter/statements/2010/
feb/25/harry-reid/reid-says-repblicans-have-used-reconciliation-more/ [http://perma.cc/TH4U-
2QWE].

35. Scott Wong, Republicans Eye Obscure Budget Tool to Repeal ObamaCare, HILL (Dec. 21,
2014, 5:00 PM), http://thehill.com/homenews/house/227795-gop-eyes-obscure-budget-tool-to-
repeal-obamacare [http://perma.cc/2LZN-ZZTJ].

36. See John M. Broder, Clinton Says Force is Needed to Halt Kosovo Bloodshed, N.Y. TIMES
(Mar. 20, 1999), http://www.nytimes.com/1999/03/20/world/conflict-balkans-overview-clinton-
says-force-needed-halt-kosovo-bloodshed.html [http://perma.cc/5WSJ-5GQW] (quoting a
Republican senator stating, on the Senate floor, that "[t]hey are going to come home in body bags,
and they will be killed in a war Congress has not declared"); Helen Dewar, Kosovo Policy Further
Strains Relations Between Clinton. Hill, WASH. POST (Mar. 27, 1999), https://www.washingtonpost
.com/archive/politics/1999/03/27/kosovo-policy-further-strains-relations-between-clinton-
hill/f7837d3b-85b4-4733-b062-7f3c6f0a62c4/ [https://perma.cc/XG8H-C8GQ] ("The Senate
Republicans accused President Clinton of having . . . abused his power and 'abrogated his
constitutional duty."').

37. See Bill Miller, Clinton's War Powers Upheld, WASH. POST (June 9, 1999), http://www
.washingtonpost.com/wp-srv/national/daily/june99/dismiss09.htm [http://perma.cc/T4GF-CQ2Z]
(describing a lawsuit filed by twenty-six members of Congress against President Bill Clinton
contending that the U.S. military involvement in Kosovo was illegal because Clinton never obtained
congressional authorization).

38. See Charlie Savage, Attack Renews Debate Over Congressional Consent, N.Y. TIMES
(Mar. 21, 2011), http://www.nytimes.com/2011/03/22/world/africa/22powers.html [http://perma
.cc/G5LW-L9XT] (describing opposition to President Obama's use of military force in Libya
originating from both Democratic and Republican members of Congress).

39. See Dan Balz et al., The Invasion of Grenada, WASH. POST (Oct. 26, 1983),
https://www.washingtonpost.com/archive/politics/1983/10/26/the-invasion-of-grenada/18d2aa63-
f54f-4e76-932b-275fae48c3ea/ [http://perma.cc/XwN4-YJXJ] (reporting that Republicans "rallied
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Democrats objected to these uses of unilateral presidential power by
Republican presidents 40 and did not complain when President Obama used
military force without congressional consent in Libya41 nor when President
Clinton did so in Serbia.42

The parties also appear to flip-flop over the relevance of statutory
constraints on other presidential powers. During the George W. Bush
administration, prominent congressional Democrats complained that Bush
disregarded statutes that restricted interrogation practices, surveillance, and
criminal prosecution of detainees alleged to be terrorists. 43 During the
Obama administration, prominent congressional Republicans have
complained that Obama has disregarded immigration, education, and health
statutes.44 In a short time, we have thus witnessed a dramatic partisan flip-
flop over whether the Presidency has become too powerful-whether an
imperial presidency exists that needs to be reined in.45 Of course some people

around President Reagan's decision to invade the island of Grenada"); Thomas L. Friedman,
Fighting in Panama: Reaction; Congress Generally Supports Attack, but Many Fear Consequences,
N.Y. TIMES (Dec. 21, 1989), http://www.nytimes.com/1989/12/21/world/fighting-panama-
reaction-congress-generally-supports-attack-but-many-fear.html [http://perma.cc/RHL2-WXB7]
(explaining that most Republicans adhered to a view of "strong support" for Bush's decision).

40. See Balz et al., supra note 39 (reporting that most Republicans felt Reagan's actions were
justified but that Democrats were divided on the issue); Friedman, supra note 39 (quoting Democrat
Charles Rangel criticizing President Bush's military action in Panama: "As much as I would like to
get rid of the bum in Panama, I don't see the legal authority of the use of the military.").

41. Jeff Zeleny, Airstrikes in Libya; Questions Back Home, N.Y. TIMES (Mar. 20, 2011),
http://www.nytimes.com/2011/03/21/world/africa/2lprexy.html [http://perma.cc/JXB8-AD92]
(noting that "[t]he action against Colonel Qaddafi's forces drew support from many Democrats" but
also drew concern from some liberal Democrats about congressional authorization).

42. See Dewar, supra note 36 ("As many Democrats see it, the Republican attacks on Clinton's
Kosovo policy arise more from a sense that Clinton has largely escaped injury on domestic issues,
leaving foreign policy as a weakness worth exploring.").

43. See, e.g., Scott Shane, Democrat Says Spy Briefings Violated Law, N.Y. TIMES (Jan. 5,
2006), http://www.nytimes.com/2006/01/05/politics/05nsa.html [http://perma.cc/575F-6ZF5]
(reporting that a "top Democrat" on the House Intelligence Committee wrote a letter to President
Bush complaining that the limited congressional briefings the Bush Administration had provided
on an eavesdropping program violated the law); Jonathan Weisman, Bush 's Challenges of Laws He
Signed is Criticized, WASH. PoST (June 28, 2006), http://www.washingtonpost.com/wp-
dyn/content/article/2006/06/27/AR2006062700145.html [http://perma.cc/JK39-CZDZ] (highlight-
ing that Democrats "blast[ed]" President Bush's use of signing statements and reporting that a
Democratic Senator deemed Bush's use of signing statements as "a grave threat to our constitutional
system of checks and balances").

44. See Eric Posner, Boehner's Lawsuit Against Obama is a Loser, SLATE (July 11, 2014, 12:46
PM), http://www.slate.com/articles/news andpolitics/viewfrom_chicago/2014/07/boehner_
s_lawsuitagainstobamais_a_loser_because_ofamerican_ideas_about.html [http://perma.cc/
6WU3-D3KG] (analyzing House Speaker John Boehner's effort to "sue President Obama for
overstepping the limits of executive authority" and highlighting that Obama's critics argue that "in
addition to Obamacare, the president has refused to enforce the immigration laws" and "has issued
waivers to states freeing them from compliance with the test score requirements of No Child Left
Behind").

45. See, e.g., Lauren Camera, Obama Education Policies Add Fuel to Lawsuit Bid, EDUC. WK.
(Aug. 19, 2014), http://www.edweek.org/ew/articles/2014/08/20/0llawsuit.h34.html [http://perma
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have a general objection to what they see as excessive presidential authority,
cutting across partisan divides.46 What we are emphasizing here is that in the
public domain, institutional flip-flops are pervasive.

It is true that some of these cases may involve apparent rather than real
flip-flops. Democrats objected that Bush exceeded his constitutional war
powers.47 Republicans tended to argue that Obama violated relevant statutes
by underenforcing them in a manner inconsistent with the prosecutorial
discretion that is vested in the President.48 With their various views on these
particular issues, both Democrats and Republicans need not have flip-
flopped. Without flip-flopping, one might believe that the President has
broad authority over the use of force without having broad authority not to
enforce domestic legislation. It is thus possible, depending on one's views
about the President's constitutional authority, to believe that neither party
flip-flopped (or that both did). But to say the least, politicians have not tried
very hard to show that their positions have been consistent, and in some cases,
the inconsistency has been palpable.

.cc/237Z-6SNM] (describing a lawsuit filed by House Republicans accusing President Obama of
abusing his legal authority through his executive actions and waiving of work requirements for
welfare recipients under the No Child Left Behind Act); Katie Zezima & Robert Costa, Republicans
Challenge Obama's Executive Actions, File Lawsuit over Obamacare, WASH. POST (Nov. 21,
2014), https://www.washingtonpost.com/politics/republicans-call-obama-executive-actions-
damaging-to-presidency-file-lawsuit-over-obamacare/2014/11/21/d3720d0e-7192-11e4-893f-
86bd390a3340_story.html [https://perma.cc/Q7GD-LUBF] (describing a lawsuit filed by House
Republicans accusing President Obama of violating immigration statutes and the Affordable Care
Act).

46. For an early version, see ARTHUR M. SCHLESINGER, JR., THE IMPERIAL PRESIDENCY

(1973). See also DANA D. NELSON, BAD FOR DEMOCRACY: HOW THE PRESIDENCY UNDERMINES

THE POWER OF THE PEOPLE 4-5 (2008) (arguing that presidentialism, a concept used to describe
how we look at the sitting president for national strength and unity, "encourages citizens to believe
that their democratic agency depends on presidential power, instead of the other way around" and
that these trained feelings can pull us in powerfully antidemocratic directions); ANDREW
RUDALEVIGE, THE NEW IMPERIAL PRESIDENCY: RENEWING PRESIDENTIAL POWER AFTER

WATERGATE 285 (2005) (concluding that although the executive office has received a lot of
renovation, both by those who have held it and those who have beheld it, it cannot be said to be
complete and that writing "a happy ending-to ensure that presidential power does not become
presidential government-is the task of all those concerned with the American experiment in
democracy"); CHARLIE SAVAGE, TAKEOVER: THE RETURN OF THE IMPERIAL PRESIDENCY AND

THE SUBVERSION OF AMERICAN DEMOCRACY 328-29 (2007) (contending that the President to be

sworn in on January 20, 2009, whether a Democrat or Republican, would inherit all the "new and
expanded executive powers created by the Bush-Cheney White House" and that this President's
choices will play an "important role in the unfolding story of the executive branch's attempted
takeover of the American government").

47. See Eric Lichtblau & Scott Shane, Basis for Spying in U.S. is Doubted, N.Y. TIMES (Jan. 7,
2006), http://www.nytimes.com/2006/01/07/politics/07nsa.html [http://perma.cc/YCW4-N6QG]
(explaining that many Democrats pointed to findings by the Congressional Research Service as
"perhaps the strongest indication that [President] Bush might have exceeded his authority in fighting
terrorism").

48. See Savage, supra note 38 (noting that many Republican lawmakers shared the sentiment
that President Obama had exceeded his constitutional authority by authorizing the attacks of Libyan
air defenses and government forces without congressional permission).
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C. Constitutional Law

Within the Supreme Court, it is also easy to find at least apparent flip-
flops, especially on the question of whether judges should defer to the
political process. In United States v. Windsor,49 for example, a majority of
the Supreme Court struck down the Defense of Marriage Act (DOMA),
which denied federal tax and related benefits to same-sex married couples.50

Justice Kennedy, writing for the Court, ruled that DOMA violated the Equal
Protection Clause because Congress had singled out persons in same-sex
marriages for disparagement.5' In his dissent, Justice Scalia complained that
the Court's holding would distort "democracy" by interfering with the public
debate on same-sex marriage.52 "We might have let the People decide," he
lamented.53 And yet in two other cases decided the same week, Justice Scalia
joined opinions that did not let the People decide but struck down duly
enacted statutes or programs- 4 of the Voting Rights Act in Shelby County
v. Holder54 and the affirmative action program at issue in Fisher v. University
of Texas at Austin.5 5 In its various forms, the phrase "We might have let the
People decide" seems to be used opportunistically.

Justice Kennedy launched his discussion of the merits in Windsor with
a paean to the federalist system and the central role of states in defining
marriage, 56 and yet in Fisher, he wrote a majority opinion that did not explore
the possibility that Texas may have an interest in experimenting with
affirmative action programs or that states play a traditional role in deter-
mining educational policy.5" Justice Ginsburg wrote an eloquent dissent in
Shelby County noting the importance of giving "deference" to congressional
fact-finding while joining Kennedy's majority opinion in Windsor, which
gave Congress's views on same-sex marriage no deference at all. 58

We surveyed colleagues for their favorite (or least favorite) example of
institutional flip-flops in the Supreme Court. We offer them here not

49. 133 S. Ct. 2675 (2013).
50. Id. at 2695-96.
51. Id.
52. Id. at 2710 (Scalia, J., dissenting) (contending that the result of the Court's holding will be

a "judicial distortion of our society's debate over marriage" because prior to this decision, there had
been "plebiscites, legislation, persuasion, and loud voices-in other words, democracy" on all sides
of the issue that was before the Court).

53. Id. at 2711.
54. 133 S. Ct. 2612, 2631 (2013) (decided June 25, 2013).
55. 133 S. Ct. 2411, 2415 (2013) (decided June 24, 2013).
56. Windsor, 133 S. Ct. at 2691-92.

57. See Fisher, 133 S. Ct. at 2415-22 (holding that a university's affirmative action policy is
subject to strict scrutiny while making no mention of a state's traditional role in developing its
education policies).

58. Shelby Cty., 133 S. Ct. at 2636 (Ginsburg, J., dissenting); Windsor, 133 S. Ct. at 2681-82.
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necessarily as real rather than apparent illustrations-no flip-flop is neces-
sarily involved-but as reflecting a sense of the terrain offered by specialists.
Among the notable answers:

1. Bush v. Gore and Federalism.-Chief Justice Rehnquist and Justice
O'Connor, two of the Court's most vigorous advocates of federalism, 59

joined a majority opinion that disregarded Florida election law and handed
the 2000 presidential election to George W. Bush.60 Dissenters, including
Justices Ginsburg and Breyer, emphasized the value of federalism, which had
not been a defining feature of their other opinions. 61

2. Federalism and Preemption.-Similarly, conservative Justices who
advocate federalism-in addition to Chief Justice Rehnquist and Justices
O'Connor, Kennedy, Scalia, and Thomas-are the most likely to find
preemption of state law when business interests are at stake, causing liberal
justices who vote the other way to accuse them of flip-flopping, and exactly
the same charge could be made against those same liberal Justices, who are
normally less enthusiastic about the rights of states. 62

3. Lawrence v. Texas and Stare Decisis.-Justice Kennedy delivered an
opinion in Planned Parenthood of Southeastern Pennsylvania v. Casey63 that
provided an elaborate justification for stare decisis in explaining why he
would not overturn Roe v. Wade.64 But then in Lawrence v. Texas,65 he

59. Their advocacy of federalism can be seen in cases such as Gregory v. Ashcroft, 501 U.S.
452, 459 (1991) ("In the tension between federal and state power lies the promise of liberty."); New
York v. United States, 505 U.S. 144, 187 (1992) (holding that the Constitution "divides power
among sovereigns . . . precisely so that we may resist the temptation to concentrate power in one
location as an expedient solution to the crisis of the day"); and Nat'l League of Cities v. Usery, 426
U.S. 833, 852 (1976) (striking down a section of a federal statute which "operate[d] to directly
displace the States' freedom to structure integral operations in areas of traditional governmental
functions"). See also Printz v. United States, 521 U.S. 898, 935 (1997) (holding a federal statute
unconstitutional which required state law enforcement agents to participate in a federal regulatory
program). For a useful discussion, see generally Edward L. Rubin & Malcolm Feeley, Federalism:
Some Notes on a National Neurosis, 41 UCLA L. REV. 903 (1994), which defines federalism, argues
that federalism interrupts rather than promotes the diffusion of governmental power, and asserts that
federalism disrupts national community.

60. See Bush v. Gore, 531 U.S. 98, 110 (2000) (reversing the Supreme Court of Florida's
judgment ordering a recount of the ballots, holding "there is no recount procedure in place under
the State Supreme Court's order that comports with minimal constitutional standards").

61. See id. 135-36 (Ginsburg, J., dissenting) (denouncing the Court for not deferring to the
judgment of the Florida Supreme Court in the interpretation of state law); id. at 146-47 (Breyer, J.,
dissenting) (contending that a Florida court, rather than the Supreme Court, should make decisions
under Florida law).

62. Andrew M. Siegel, The Court Against the Courts: Hostility to Litigation as an Organizing
Theme in the Rehnquist Court's Jurisprudence, 84 TEXAS L. REV. 1097, 1167-68 (2006).

63. 505 U.S. 833 (1992).
64. Id. at 853-69.
65. 539 U.S. 558 (2003).
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disregarded the recent precedent of Bowers v. Hardwick"6 in the course of
striking down a law that criminalized sodomy between people of the same
sex.67

4. Printz and Textualism.-Justice Scalia is famous for his advocacy of
textualism, the doctrine that judicially enforced norms must be grounded in
the text of statutes or the Constitution. 68 Yet in Printz v. United States,69 he
found that a statute that required state officials to enforce federal gun-control
regulations unconstitutional despite the absence of any textual ban on
"commandeering." 70 Empirical research suggests that Justices sometimes
invoke interpretative canons opportunistically while achieving ideologically
preferred results. 1

5. The First Amendment and Originalism.-Justice Scalia is the Court's
most vigorous proponent of the doctrine of originalism, and Justice Thomas
has proclaimed himself an adherent of that doctrine on numerous occasions. 72

They have written numerous opinions based on originalist arguments. 73 Yet
few scholars believe that they have given persuasive originalist justifications
for their claims that the First Amendment blocks campaign-finance regula-

66. 478 U.S. 186 (1986).
67. See Lawrence, 539 U.S. at 578 (overruling Bowers and concluding that the statute, which

criminalized same-sex sodomy, was unconstitutional because it violated the Due Process Clause).

68. See Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. CHI. L. REV. 1175, 1185
(1989) (advocating the benefits of adopting a judicial approach that requires statutory or
constitutional bases when evaluating whether a certain concept is an established social norm).

69. 521 U.S. 898 (1997).
70. Id. at 925-33.
71. Lawrence M. Solan, Response, Opportunistic Textualism, 158 U. PA. L. REV. PENNUMBRA

225, 233-34 (2010), http://www.pennlawreview.com/online/158-U-Pa-L-Rev-PENNumbra-
225.pdf [http://perma.cc/B3H5-KGBH].

72. 60 Minutes: Justice Scalia on the Record (CBS television broadcast Apr. 27, 2008),
http://www.cbsnews.com/news/justice-scalia-on-the-record/ [http://perma.cc/RS94-6N3P]; see,
e.g., Gonzalez v. Raich, 545 U.S. 1, 58 (2005) (Thomas, J., dissenting) ("[T]he Commerce Clause
empowers Congress to regulate the buying and selling of goods and services trafficked across state
lines. The Clause's text, structure, and history all indicate that, at the time of the founding, the term
'commerce' consisted of selling, buying, and bartering, as well as transporting for these purposes.")
(citations omitted); United States v. Morrison, 529 U.S. 598, 627 (2000) (Thomas, J., concurring)
("Until this Court replaces its existing Commerce Clause jurisprudence with a standard more
consistent with the original understanding, we will continue to see Congress appropriating state
police powers under the guise of regulating commerce.").

73. See, e.g., Bd. of Cty. Comm'rs v. Umbehr, 518 U.S. 668, 689-90 (1996) (Scalia, J.,
dissenting) ("The relevant and inescapable point is this: No court ever held, and indeed no one ever
thought, prior to our decisions in Elrod and Branti, that patronage contracting could violate the First
Amendment."); BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 600 (1996) (Scalia, J., dissenting) ("At
the time of adoption of the Fourteenth Amendment, it was well understood that punitive damages
represent the assessment by the jury, as the voice of the community, of the measure of punishment
the defendant deserved."); United States v. Lopez, 514 U.S. 549, 584 (1995) (Thomas, J.,
concurring) (advocating tempering the Court's Commerce Clause jurisprudence such that it is more
faithful to the original understanding of the Commerce Clause).
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tions,74 that the Fourteenth Amendment blocks affirmative action programs, 75

or that Article III forbids Congress from conferring standing on citizens. 76

Frequently, they say nothing at all about the original understanding of the
relevant constitutional provisions.77

6. Boumediene and Congressional Authorization of Emergency

Measures.-In his one-page concurrence in Hamdan v. Rumsfeld,78 Justice
Breyer explained that the Court's ruling that the executive lacked the auth-
ority to try Al Qaeda suspects in military commissions was based on a simple
principle: "Congress has not issued the Executive a 'blank check."' 79 But
when Congress took out its checkbook and authorized military commissions
in the Military Commission Act, Justice Breyer joined an opinion that struck
down a provision in the Act on the ground that it violated the Suspension
Clause of the Constitution.80

7. Delegation and Chevron.-In Clinton v. City of New York,81 the
Supreme Court struck down the line-item-veto statute as an impermissible
delegation of legislative power to the President.82 Yet the author of the
majority opinion-Justice Stevens-also wrote the majority opinion in
Chevron,83 which provided the legal foundations of the administrative state

74. Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 386 (2010) (Scalia, J., concurring).
75. Grutter v. Bollinger, 539 U.S. 306, 349 (2003) (Scalia, J., concurring).
76. Lujan v. Defs. of Wildlife, 504 U.S. 555, 576 (1992); see, e.g., Marvin H. Lett, Grutter,

Gratz, and Affirmative Action: Why No "Original" Thought?, I STAN. J.C.R. & C.L. 417, 423
(2005) (claiming the Supreme Court did not look to "original understanding" in the Grutter case);
William P. Marshall, Progressive Constitutionalism, Originalism, and the Significance of
Landmark Decisions in Evaluating Constitutional Theory, 72 OHIO ST. L.J. 1251, 1258 n.49 (2011)
(stating the original meaning of the First Amendment does not support the Citizens United holding);
Gene R. Nichol, Justice Scalia and the Printz Case: The Trials of an Occasional Originalist, 70 U.
COLO. L. REv. 953, 969 (1999) (claiming Scalia ignored originalism in fashioning new Article III
doctrine in Lujan).

77. See, e.g., Grutter, 539 U.S. at 346-49 (Scalia, J., concurring) (failing to argue any originalist
interpretation of the Fourteenth Amendment).

78. 548 U.S. 557 (2006).
79. Id. at 636 (Breyer, J., concurring).
80. Boumediene v. Bush, 553 U.S. 723, 732-33 (2008).
81. 524 U.S. 417 (1998).
82. Id. at 421.
83. Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984).
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by holding that courts must defer to Executive Branch statutory interpreta-
tions based on congressional delegations of legislative powers to regulatory
agencies controlled by the President. 84

8. Rules, Standards, and Sebelius.-In Caperton v. Massey,8 5 Chief
Justice Roberts wrote a dissent criticizing the majority's holding that a state
judge was required to recuse himself when his actions create a "probability
of bias," pointing out that this standard "fails to provide clear, workable
guidance for future cases," and then listing forty interpretative questions that
the standard raises. 86 Yet Chief Justice Roberts' opinion in NFIB v.
Sebelius 87 that Congress's commerce power does not extend to economic
"inactivity"88 creates at least as many interpretative questions. (We can think
of forty-one but will not list them.)

II. Explanations

A. Naive Flip-Flops, Merits Bias, and Motivated Reasoning

1. Empirical Tests.-A naive flip-flop is one in which a person's
institutional beliefs depend on the identity of the person or party currently in
power or on the short-term substantive outcome that follows from a particular
institutional configuration. Recall the example of a Democratic senator who
supports aggressive use of the filibuster when the president is a Republican,
but who deplores such use when the president is a Democrat. If the senator
genuinely believes that the filibuster is legitimate when the president is a
Republican, and genuinely believes that the filibuster is illegitimate when the
president is a Democrat, then the senator has engaged in a naive flip-flop. 89

One might doubt whether the beliefs of real people could be so unstable.
We conducted our own empirical test of that question. Using Amazon
Mechanical Turk, we asked about 200 people this question:

President Bush was often blocked by the Democratic Senate, which
frequently refused to confirm his nominees. Frustrated by its intransi-
gence, he resorted to "recess appointments," which bypass the Senate
by installing nominees while the Senate is out on what President Bush
considered a "Senate recess." Do you think that President Bush did
the right thing?

84. See id. at 843-44 (giving "controlling weight" to regulations, "unless they are arbitrary,
capricious, or manifestly contrary to the statute").

85. Caperton v. A.T. Massey Coal Co., 556 U.S. 868 (2009).
86. Id. at 893-98.
87. Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012).
88. Id. at 2589.
89. Subject to a possible learning explanation that we discuss below.
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A strong majority of Republicans (58%) thought that he did. By
contrast, a strong majority of Democrats thought that he did not (68%).90

We asked a different group of people the same question, with just one
difference: the name "Obama" was substituted for the name "Bush." With
that change, the vast majority of Republicans (89%) opposed the recess
appointments, whereas the strong majority of Democrats (66%) supported
them.9' Though the result is not unambiguous, the best explanation is that
people's institutional judgments are rooted in their beliefs about the merits.92

We conducted a second empirical test using a different question:

In the aftermath of the attacks of 9/11, President George W. Bush was
sometimes concerned that legislation, enacted by Congress, intruded
on his constitutional authority in the area of national security. Bush
issued "signing statements," which set out his own views. Some of
Bush's signing statements said that he would ignore congressional
enactments that did, in his view, intrude on his authority. Do you
approve of such signing statements?

This time only 37% of Republicans said that they approved of signing
statements-perhaps because of the current unpopularity of President Bush
(even among Republicans), or perhaps because of a general concern among
Republicans during the Obama Administration about presidential over-
reaching. But this was considerably more than the 20% of Democrats who
said they approved of signing statements. 93

When the same question was asked about Obama rather than Bush, the
difference became very stark: 68% of Democrats said they approved of
signing statements, while only 16% of Republicans approved of signing
statements. 94 As before, with both parties, a person was much more likely to
support an institutional practice (signing statements) if it benefited a same-
party president. While, unlike in the first case, a majority of Republicans
rejected signing statements even when Bush used them, our results
nonetheless show flip-flopping among numerous Republicans as well as
Democrats.

Turning to constitutional law, we asked a large group of subjects the
following questions: (1) Do you support same-sex marriage? And (2) Do you
believe that the Constitution permits Congress to ban same-sex marriage
throughout the country? The first question calls for a substantive judgment;
the second calls for an institutional judgment with a constitutional

90. N= 200;p < 0.01, meaning a high level of statistical significance.
91. N=230;p<0.01.
92. The reason that the result is not unambiguous is that the words "the right thing" can be taken

in more than one way. Some respondents might have thought that the question invited a substantive
judgment, rather than an institutional one. But the structure of the question strongly suggests that
an institutional judgment was sought.

93. N= 203; p < 0.01.
94. N=239;p<0.01.
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foundation. Our hypothesis was that people who support same-sex marriage
will believe that Congress cannot ban it and that people who oppose same-
sex marriage will believe that Congress can ban it.

The results strongly support this hypothesis. Among same-sex marriage
supporters, only 10% believed that Congress could ban it; 90% believed that
Congress could not ban it. Among opponents, 49% believed that Congress
could ban same-sex marriage; 51% believed that Congress could not ban it.9 5

We also asked the inverse of question (2), namely: Do you believe that
the Constitution permits Congress to require all states to recognize same-sex
marriage? Again, supporters of same-sex marriage were much more likely
to believe that Congress possesses this power (69%) than opponents (6%).96

2. Motivated Reasoning and Institutional Judgments.-We interpret
these results to mean that people's views on the merits influence and
sometimes decide their positions on institutional questions. Republicans are
more likely to believe that George W. Bush had the legal power to make
recess appointments or issue signing statements than Barack Obama does,
because Republicans are more likely to trust Bush to use those powers wisely.
Democrats thought similarly. People's view on the merits of same-sex
marriage strongly influences their positions on the institutional question of
congressional power.

We suggest that naive flip-flops reflect the phenomenon of merits bias,
through which people sincerely accept an institutional position that fits with
their substantive commitments. 97 In such cases, the institutional position is
motivated in the sense that it is a product of those commitments; but agents
are not aware of that fact. If, for example, members of Congress are
genuinely hostile to the incumbent president and believe that his own
positions are threatening to freedom and self-government, they are far more
likely to accept, and even to find self-evident, an institutional position that
fits with those views. But if they trust that president-if, for example,
Democratic senators are asked whether they want to deny authority to a
Democratic president-that same institutional position might seem
preposterous. If a Democratic president acts unilaterally, Democratic
legislators might think that he is reasonably exercising his authority in the
face of a "broken system." But if a Republican president acts unilaterally,
Democratic senators might insist that he is violating the system of checks and
balances. In fact, both the flip and the flop might seem self-evidently correct.

95. N= 200; p < 0.01.
96. N=201;p<0.01.
97. As discussed below, any judgment about an institutional issue must, in the end, turn on

some kind of substantive judgment. We are understanding the idea of "substantive commitments"
in a narrower sense-not as connoting an ultimate justification for an institutional arrangement, but
as separate and often short-term commitments to some kind of outcome that influence an
institutional judgment.
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Similarly, when people believe that Congress supports their views about
same-sex marriage, abortion rights, and so on, and the states do not, they are
likely to reject objections to national legislation based on federalism. When
people believe that the states take their views more seriously, they are likely
to invoke federalism as a reason that Congress should not override state law.
In our view, merits bias is pervasive in politics and law, and it helps to
account for institutional flip-flops and other puzzling judgments, plausibly
including the majority opinion in Bush v. Gore.98

Merits bias is consistent with a significant body of psychological
research, emphasizing the pervasive role of motivated reasoning.99 If, for
example, fans of a particular football team-say, the New England Patriots-
watch a game, they are likely to be systematically biased in their assessment
of the referee's neutrality. 00 Typically they will see the referee as favoring
the opposing team. 101 Their judgment to this effect is entirely sincere, even
though they would have a quite different assessment if they rooted for that
opposing team. Notably, they are blind to their own bias. 0 2 Motivated
reasoning can be found in countless contexts, including politics and law.' 3

98. 531 U.S. 98, 100-11 (2000).
99. For the classic account, see generally Albert H. Hastorf & Hadley Cantril, They Saw a

Game: A Case Study, 49 J. ABNORMAL & SOC. PSYCHOL. 129 (1954). See also Ziva Kunda, The
Case for Motivated Reasoning, 108 PSYCHOL. BULL. 480, 494 (1990) (suggesting that people seek
out information to bolster their existing, biased opinions); Charles G. Lord, Lee Ross, & Mark R.
Lepper, Biased Assimilation and Attitude Polarization: The Effects of Prior Theories on
Subsequently Considered Evidence, 37 J. PERSONALITY & SOC. PSYCHOL. 2098, 2103-04 (1979)
(presenting results that indicate individuals with different social beliefs come to opposite
conclusions about the same data); Diana C. Mutz, Political Psychology and Choice, in THE OXFORD
HANDBOOK OF POLITICAL BEHAVIOR 80, 87-88 (Russell J. Dalton & Hans-Dieter Klingemann
eds., 2007) (explaining that motivated-reasoning models must take into account a focus on goals
rather than accuracy).

100. For the seminal study demonstrating a phenomenon of this sort, see Hastorf & Cantril,
supra note 99, at 130-32, which shows that after Dartmouth used rough tactics in a football game
against Princeton, Princeton students "saw . . . twice as many infractions" being made by the
Dartmouth players, while Dartmouth students reported that "both sides were to blame" and that both
teams had committed "the same number of infractions." See also Kunda, supra note 99, at 488
(explaining that fans of winning teams and fans of losing teams assigned different interpretations to
a "fluke" event that occurred during the game); Samuel McNerney, Cognitive Biases in Sports: The
Irrationality of Coaches, Commentators and Fans, SCI. AM. (Sept. 22, 2011), http://blogs
.scientificamerican.com/guest-blog/2011/09/22/cognitive-biases-in-sports-the-irrationality-of-
coaches-commentators-and-fans/ [http://perma.cc/EFD5-9VCV] (discussing how coaches, like
most people, ignore information that is contradictory to their biased intuitions, a psychological
phenomenon known as "confirmation bias").

101. Hastorf & Cantril, supra note 99, at 130-32 (discussing how opposing fans perceived
fairness in the same football game).

102. See, e.g., Emily Pronin et al., The Bias Blind Spot: Perception of Bias in Self Versus
Others, 28 PERSONALITY & SOC. PSYCHOL. BULL. 369, 371-73 (2002) (demonstrating that
participants generally viewed themselves as less susceptible to bias than others).

103. See Dan M. Kahan, The Supreme Court, 2010 Term - Foreword: Neutral Principles,
Motivated Cognition, and Some Problems for Constitutional Law, 125 HARV. L. REV. 1, 19-26
(2011) (discussing motivated reasoning: the propensity "to process information in a manner that
suits" a preferred outcome). For related work by Kahan and his coauthors, see for example Dan M.
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What we are suggesting here is that people's assessment of institutional
issues is often motivated as well.

Related research finds that people's willingness to accept outcomes
based on institutional legitimacy is overridden when those outcomes are truly
objectionable. 104 In such cases, the fact that the "right" institution reached
that outcome drops out as a normative consideration.1 05 Similarly, people
tend to emphasize the substantive valence, not institutional considerations, in
deciding whether Congress or instead courts should produce certain out-
comes.1 06 When people care greatly about the substance, their institutional
judgments do not much matter. 107

3. An Analogy.-Consider an analogy, involving the use of party
affiliation as a kind of heuristic.'08 In a relevant study, people-both
Democrats and Republicans-were asked their views about several issues
involving welfare reform and related issues.1 09 In one experiment, a group
of subjects was asked whether they favored a generous welfare policy (with

Kahan et al., "They Saw a Protest ": Cognitive Illiberalism and the Speech-Conduct Distinction, 64
STAN. L. REV. 851, 859 (2012), which asserts that individuals are more likely to trust and
incorporate information in line with their "cultural values".

104. See Linda J. Skitka et al., Limits on Legitimacy: Moral and Religious Convictions as
Constraints on Deference to Authority, 97 J. PERSONALITY & SOC. PSYCHOL. 567, 568-69 (2009)
(arguing that people are less likely to consider institutional authority when it conflicts with their
"personal [sense of] right and wrong").

105. See Christoper W. Bauman & Linda J. Skitka, Moral Disagreement and Procedural
Justice: Moral Mandates as Constraints to Voice Effects, 61 AUSTRALIAN J. PSYCHOL. 40, 47
(2009) (supporting the idea that "morality" impacts how people approach "questions of justice");
Skitka, supra note 104, at 568-69.

106. See David Fontana & Donald Braman, Judicial Backlash or Just Backlash? Evidence from
a National Experiment, 112 COLUM. L. REV. 731, 734 (2012) (suggesting people consider personal
opinions about a result rather than what institution produced the result). Fontana & Braman's
findings-that people's cultural priors, rather than their institutional preferences, determine their
support for political outcomes-could also explain certain kinds of flip-flopping. Id. at 760. Our
focus is not the influence of people's cultural priors on their institutional preferences, but rather the
influence of their preferences for specific policy outcomes on their institutional preferences.

107. We should acknowledge that it is possible, at least as a matter of logic, that the causal
direction could go the other way. People start off with a strong position about how much Congress
can legislate about marriage, and this position influences their beliefs about the merits of same-sex
marriage. On this interpretation, people suffer from a cognitive bias that causes their abstract
commitments to congressional power or federalism to influence their views about substantive issues
like same-sex marriage, abortion, and the like. This interpretation strikes us as deeply implausible
for a simple reason: most institutional commitments (for example, a belief that Congress can
overrule the states on marriage) imply exactly nothing about one's substantive views (for or against
same-sex marriage, abortion rights, the death penalty, minimum wage laws).

108. Geoffrey L. Cohen, Party Over Policy: The Dominating Impact of Group Influence on
Political Beliefs, 85 J. PERSONALITY & SOC. PSYCHOL. 808, 813 (2003). For a more recent paper
that surveys the literature and offers additional experimental results, see John G. Bullock, Elite
Influence on Public Opinion in an Informed Electorate, 105 AM. POL. SCI. REV. 496, 513 (2011),
which found that cues from party elites do not fully displace people's reliance on information about
policies.

109. Cohen, supra note 108, at 809.
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high levels of benefits), and another group was asked whether they favored a
strict policy (with much lower levels of benefits).1 0 Not surprisingly,
Democrats tended to favor the generous policy, while Republicans tended to
favor the strict policy."'

Otherwise identical groups were then asked about the same issues, but
with one difference: They were informed of the views of party leadership. 1 2

The effect of that information was significant. Regardless of whether the
policy was generous or stringent, Democrats tended to favor that policy if
they were told that it was favored by Democratic leadership."1 3 Republicans
showed the same pattern.1 4 Armed with information about the views of their
party's leadership, people departed from the views that they would have held
if they had not been so armed. Stunningly, the effect of the information
"overwhelmed the impact of both the policy's objective content and
participants' ideological beliefs."" 5 At the same time, people were blind to
that impact; they actually said that their judgments were based solely on the
merits, not on the effects of learning about the beliefs of party leaders." 6'
Here, then, is clear evidence of the consequences of party affiliation for
people's judgments-and of people's unawareness of that fact.l'

This is an analogy, not an identity. Many people do take the views of
party leadership as a kind of heuristic, overwhelming their own private
judgments. Use of the "party heuristic" might be purely cognitive (even if it
is relatively automatic), and it need not involve any kind of motivated
reasoning. With merits bias, by contrast, people resolve hard institutional
questions, on which they may have no particular views, by reference to their

110. Id. at 812-13.
111. Id. at 812, 814; see also David Tannenbaum et al., On the Misplaced Politics of Behavioral

Policy Interventions 10-11 (May 2014) (unpublished manuscript), http://home.uchicago.edu/
davetannenbaum/documents/partisan%20nudge%20bias.pdf [http://perma.cc/56VF-WUAL]
(finding that people's reactions to the use of certain tools for influencing behavior-such as
"nudges"-appear to be strongly influenced by the political valence of the particular use).

112. Cohen, supra note 108, at 812-13.
113. Id. at 812.
114. Id. at 814.
115. Id. at 808.
116. Id. at 812, 815.
117. We should note that the studies we cite use ordinary people rather than experts, and it may

be the case that expert knowledge helps people avoid substantive flip-flops. See Dan M. Kahan et
al., "Ideology" or "Situation Sense "? An Experimental Investigation of Motivated Reasoning and
Professional Judgment, 164 U. PA. L. REV. (forthcoming 2016), http://papers.ssm.com/sol3/Papers
.cfm?abstract_id=2590054## [http://perma.cc/C29P-T5JA] (finding that legal professionals avoid
motivated reasoning when engaging in legal analysis). There is accordingly reason to think that
judges and perhaps politicians who flip-flop do so for reasons discussed below.
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substantive commitments. 118 What links the party findings with merits bias
is a similar blindness, on the part of agents, to the source of their own
judgments.

4. Substantive Flip-Flopping vs. Institutional Flip-Flopping.-We
might call someone a "substantive flip-flopper" if, for example, she believes
that the death penalty is just if and only if the party leadership believes that
the death penalty is just-and if she flips when and because party leadership
does so. A naive institutional flip-flopper believes (or says) that the filibuster
is legitimate if and only if the party leadership believes (or says) that it is
legitimate; or, possibly, if and only if the filibuster advances the implementa-
tion of her substantive views in particular cases. (For example, such a flip-
flopper might generally believe that the Senate should defer to the President's
choice of Executive Branch nominees, but might flip because of her strong
views on civil rights.) The latter case can produce flip-flopping that exceeds
the pace of change in leadership. The naive institutional flip-flopper might
support the filibuster today because it blocks a judicial nominee of whom she
disapproves, and then oppose the filibuster tomorrow because it blocks a new
healthcare bill that she likes.

We suspect that naive institutional flip-flopping is more common than
naive substantive flip-flopping. At least on the very largest issues, people's
substantive views are not highly malleable, and on such issues, they may well
be impervious even to reports about the views of party leadership. 11 9 Most
people who oppose the death penalty will continue to oppose it even if the
party changes its mind. 2 0 By contrast, institutional values are far less robust,
because they do not trigger immediate or strongly held reactions in the
abstract, tend to be derivative of substantive views, and often depend on
complex tradeoffs.

Of course it is true that some flip-flops are palpable inconsistencies and
might produce a significant degree of embarrassment in the agent (who might
have to offer an explanation in terms of learning). But sometimes the
embarrassment is tolerable (for reasons explained below2 1 ) and sometimes
it is avoidable. In our example above, the flip-flopper might be able to reason

118. It is possible that the results in our first two surveys are influenced by the party heuristic.
But in the third survey, there is no mention of the party's position.

119. One of the present authors (Sunstein) is engaged in empirical research (with Todd Rogers
and Edward Glaeser) that supports this claim.

120. The theory of "cultural cognition" explains how one's political beliefs on issues such as
the death penalty and environmental protection are derived from one's cultural worldview, which
precedes party affiliation. Dan M. Kahan & Donald Braman, Cultural Cognition and Public Policy,
24 YALE L. & POL'Y REV. 149, 150 (2006).

121. See infra section II(B)(2) (discussing flip-flops from a cost-benefit perspective).
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to herself that different values are at stake in the case of nominations and
statutes, and so her changing position about the filibuster is not really
inconsistent.

B. Tactical Flip-Flops

1. Definition.-A tactical flip-flop takes place when an agent knowingly
(as opposed to naively) changes institutional positions in order to gain a
tactical advantage. Merits bias is not involved. Tactical flip-flops may be
cynical; institutional arguments might be invoked for purely strategic or
opportunistic reasons. The agent recognizes that her credibility may suffer
but believes that the tactical gain outweighs any long-term loss. She might
believe that people's memories are short and hence that she has little to lose
from the flip-flop. Or she might believe that the relevant audience consists
mainly of naive flip-floppers who will not believe that the agent's flip-flop is
tactical.

Use of institutional arguments can be good strategy. It is clear that if an
agent invokes an institutional or legal position that is independent of the
merits, she might be able to obtain agreement from people who fiercely
disagree with her on matters of substance or politics. For example, a lawyer
might persuade judges, or a judge might persuade colleagues, to vote to
uphold an agency's interpretation of the Affordable Care Act under the
Chevron principle' 2 2-and thus bracket disagreements that might break out
in the absence of that principle.' 23 The problem is that if an institutional
position is held only for tactical reasons, there is a pervasive risk of flip-
flopping and hence a loss of credibility.

2. Politics.-Tactical flip-flops are ubiquitous in politics. Recall that
when Republicans hold a majority of the seats in the Senate, many of them
decry the use of the filibuster by the Democratic minority, claiming that it is
antidemocratic;"1 4 but when Republicans are in the minority, many of them
claim that the filibuster is sanctioned by the Senate's traditions. 25 Many
Democrats make exactly the same arguments according to their position as

122. Chevron U.S.A., Inc. v. Nat. Res. Def. Council, 467 U.S. 837, 842-45 (1984).
123. See, e.g., King v. Burwell, 759 F.3d 358, 373-76 (4th Cir. 2014), aff'd, 135 S. Ct. 2480

(2015) (applying Chevron deference to the Internal Revenue Service's interpretation of the
Affordable Care Act).

124. See, e.g., Hulse, supra note 1 (describing consideration given by Republican Senators in
2005 to a vote to "eliminate Democratic filibusters against [Republican President George W.
Bush's] choices for the federal bench").

125. See, e.g., Peters, supra note 2 (reporting that in 2015, Republican Senator Mitch
McConnell accused Senate Democrats of "trying to do irreversible damage to an institution that in
many ways still functions as it did when the Constitution was drafted" when Senate Democrats
proposed a rule requiring fewer votes to confirm federal judges).
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majority or minority party. 126 We have given other examples of this phenom-
enon-recess appointments, court packing, signing statements, unilateral
executive action, and so on. In some such cases, flip-flopping is naive, but
in others, it is tactical. While legislators self-consciously invoke institutional
considerations, they do so opportunistically, seeking to enlist some
apparently principled argument (about checks and balances or the need to
break a logjam) in the interest of a substantive goal, which is all that they
really care about.'27

Some tactical flip-flops are in a sense shameless, but others are more
subtle. Suppose that a leader of a political party wants to attack a policy
initiative from the president who is from the opposing party. Suppose too
that the substantive issue (immigration, relations with Cuba, same-sex
marriage, climate change) is one on which the leader's own party is divided.
The leader might press an institutional claim in the hope of building a large
coalition. Some members might be far more willing to agree that "the
president has exceeded his authority" than that "the president's policy
preferences are objectionable." To be sure, such members would be, in the
circumstances, immune from merits bias. But we could easily imagine
circumstances in which a party leader attempts to enlist people who are
willing to press a claim about institutional overreaching alongside those who
object to the president's action on the merits.

Tactical flip-flops are easy to understand, certainly within the political
domain. (We will see that the judicial context is more complex.) Consider
an analogy.1 28 If a lawyer argues for one position on Monday, and for another
position on Tuesday, there need be no problem, at least if the lawyer has
different clients. In an adversary system, lawyers are entitled to defend their
clients vigorously, and there is no requirement of consistency across clients.
Perhaps elected officials can be viewed in similar terms. Their job is to de-
fend their constituents, and it is not a problem if the rhetorical resources they
deploy in one year are very different from those they deploy five years later.

126. See, e.g., Hulse, supra note 1 (quoting Democratic Senator Chuck Schumer, who accused
Senate Republicans of "trying to undermine the age-old checks and balances that the founding
fathers placed at the center of the Constitution and the Republic" when Republicans tried to block
Democratic filibusters in 2005).

127. See, e.g., Erica Werner, Democrats Clinch Critical Votes for Iran Nuclear Deal,
ASSOCIATED PRESS (Sept. 8, 2015, 10:29 PM), http://bigstory.ap.org/article/
49a2f4le0fe4432bbfa4afbde3f2fca8/congress-plunging-debate-iran-nuclear-deal [http://perma.cc/
6S9X-HW8R] (relating both Republican Senator Mitch McConnell's claim that "the Senate should
not hide behind procedural obfuscation to shield the president or our individual views" by
filibustering a resolution disapproving of the Iran nuclear accord and Democratic Senator Chris
Murphy's assertion that "[i]f we have to go through the procedural charade of a veto, and a vote to
sustain the veto, it will be embarrassing for this administration and this country" such that a filibuster
of the resolution is better for American credibility around the world).

128. Thanks to David Strauss for raising it.
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In any case, the overriding concern of individual legislators is to be
reelected,1 29 and the goal of each party is to control the government.13 0 If
legislators want to be reelected, it might well be in their interest to reject the
initiatives of a president of an opposing party, lest they be accused of
capitulation (and render themselves vulnerable to a primary challenge). At
the same time, legislators face a number of pressures, electoral and otherwise,
to support the initiatives of a president of the same party. It is true that the
electoral self-interest of individual legislators will sometimes lead them to
support a president of the opposing party or to oppose a president of the same
party, but the general tendency is clear. A Republican member of the House
of Representatives in a majority Republican district is unlikely to have much
to gain by supporting a Democratic president and might have something to
lose.

Some members of Congress are partisans, either by choice or because
of the influence exerted by party leadership. To a greater or lesser degree,
they want to maximize the authority of their own party. To partisans, of
course, the ideal world is one in which their party exercises full control when
it holds the majority and can block the other party's attempt to govern when
it does not hold the majority. Thus, partisans routinely advance generous
interpretations of institutional constraints when out of power and narrow
interpretations when in power.

Suppose, for example, that a president makes a series of recess appoint-
ments in circumstances in which people reasonably dispute the question of
whether he has the legal authority to do so. Most people are unlikely to have
clear views on the underlying question. The underlying issues are highly
technical, and without a great deal of work, it is not easy to end up with a
firm conviction. To be sure, dedicated guardians of legislative power, taken
as such, might be expected to insist on the importance of advice and consent;
they might have an institutional conviction that outruns short-run considera-
tions about whether a particular president is likely to be able to ensure that
his preferred people are in place. And it is possible to identify some legisla-
tors who have had some convictions.' 3' But in light of the standard incentives

129. DAVID R. MAYHEW, CONGRESS: THE ELECTORAL CONNECTION 16 (1974).

130. See GARY W. COx & MATHEW D. MCCUBBINS, SETTING THE AGENDA: RESPONSIBLE
PARTY GOVERNMENT IN THE U.S. HOUSE OF REPRESENTATIVES 32-33 (2005) (describing how
legislative majorities exercise political control by controlling the legislative agenda).

131. See Adam Clymer, Robert C. Byrd, a Pillar of the Senate, Dies at 92, N.Y. TIMES (,June 28,
2010), http://www.nytimes.com/2010/06/29/us/politics/29byrd.html [http://perma.cc/BP7F-J6B7]
(describing Senator Robert Byrd as a committed "champion of the legislative branch" who opposed
both Congress's granting of line-item-veto power to the President and the invasion of Iraq without
congressional declaration of war because he believed both to be contrary to the government structure
established by the Constitution).
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faced by those who run for public office, and who seek to keep their jobs, it
is highly unusual to emphasize, and to stand by, such convictions. For this
reason, tactical flip-flopping is not exactly surprising.

From another perspective, however, tactical flip-flops are also puzzling.
The flip-flops are so common that one might wonder why anyone ever
believes these institutional arguments-and if no one believes them, why
politicians would ever bother to make them. One possible explanation is that
no one believes them; it is all theater or "cheap talk," 132 similar to polite
conversation. But there is another possibility, which is that many people
(including many voters) have short memories, and the sheer plausibility of
an institutional argument, on the merits, can ensure that it is not entirely
ineffective.

If Republican legislators decry the imperial presidency during a
Democratic administration, and if their objections have apparent force, it
might not much matter that they defended (similar) presidential authority
under a Republican administration. And even if no one is actually persuaded
by their objections, at least they might have the functions of intensifying the
commitment of the like-minded and appealing to the beliefs of constituents.
Under these circumstances, it might well be in the interest of many legislators
to flip at Time 1 and to flop at Time 2. From the standpoint of individual
agents, the benefits of both actions exceed their costs. The benefits of the
initial flip are clear, and the costs of the flop might be small or even zero.

At the same time, it is reasonable to suppose that institutional arguments
sometimes do exert some force-but usually not a large amount-at least
when the underlying questions are genuinely difficult. Senators from both
parties, for example, jointly benefit from common institutional rules that
protect political minorities. A current majority is aware that if it adopts rules
that greatly weaken the authority of the current minority, it might itself be
disempowered in the future. And legislators of both sides are likely to have
some respect for the traditional institutional prerogatives of the national
legislature, thus ensuring that it will preserve a "core" of those prerogatives.
"Turf protection" can sometimes unite legislators across partisan lines,
reducing flip-flops.

It is a nice question how a degree of institutional self-protection interacts
with the electoral concerns of individual legislators; we could easily imagine
and even find cases in which electoral self-interest argued in favor of little
interest in institutional questions, even within the "core." (Imagine cases of
recent attacks on the United States, where broad delegation to the executive

132. In game theory, "cheap talk" refers to communication among players with no direct cost
in the game. See Vincent Crawford, A Survey of Experiments on Communication via Cheap Talk,
78 J. ECON. THEORY 286, 286 (1998) ("'[T]alk is cheap' in the sense that players' messages have
no direct payoff implications .... ").
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might be what voters want.) But some common understandings provide a
degree of constraint and thus can be meaningfully invoked in debate, even if
they exert influence only on the margin.

3. Courts.-Clear tactical flip-flops are much less visible in the courts
than in the political arena, but the concept is not unfamiliar in discussions of
the judiciary, and tactical flip-flops can sometimes be found within the legal
system. To take an admittedly extreme allegation, begin with Bush v. Gore,
where some people flatly accuse the majority of ruling for Bush in order to
ensure that the next several appointments to the Supreme Court would be
Republicans. 3 3 On this view, the Republican Justices who voted for Bush
feared becoming a minority as a result of Gore appointments over the next
four to eight years, and thus losing their power to shape American law.' 34

The Justices were willing to lose some credibility, to adopt an adventurous
interpretation of the Equal Protection Clause, or relax their commitment to
federalism in order to ensure that they had enough power in order to advance
their legal and ideological goals another day. 35

We do not mean to endorse this set of claims, which we think unfair,
accusatory, and wrong. But we suspect that within the federal judiciary,
tactical flip-flops are much more common than generally recognized, albeit
less dramatic (and far more interesting) than the alleged tactical flip-flop in
Bush v. Gore. One likely reason that Justices are unable to make fully
consistent institutional arguments in all opinions that they join is that it is
necessary to form majorities with Justices who may agree on the outcome but
disagree with the reasoning. A Justice who does not have a weak commit-
ment to federalism, or who is unenthusiastic about originalism, might be
willing to join an opinion that shows a strong commitment to federalism, or
a keen interest in originalism, as a way of preventing undue splintering within
the Court.1 36 It is common for judges or justices to join opinions with which
they do not wholly agree, 13 and the result can be a degree of institutional
flip-flopping from one case to another.

133. See, e.g., Jack M. Balkin, Bush v. Gore and the Boundary Between Law and Politics, 110
YALE L.J. 1407, 1409 (2001) (criticizing the Supreme Court because "[b]y intervening in the
election, the five conservatives installed a President who would appoint their colleagues and
successors and would stock the federal judiciary with like-minded conservatives").

134. See id. (criticizing the conservative Justices in Bush v. Gore as "appear[ing] to use the
power of judicial review to secure control of another branch of government that would, in turn, help
keep their constitutional revolution going").

135. See id. at 1426 (labeling the Supreme Court's Equal Protection argument in Bush v. Gore
as "a large stretch in the doctrine").

136. See, e.g., District of Columbia v. Heller, 554 U.S. 570, 581 (2008) (in which Justice
Kennedy joined Justice Scalia's highly originalist majority opinion stating that "[t]he 18th-century
meaning [of 'arms'] is no different from the meaning today").

137. See, e.g., Nat'l Fed'n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2608 (2012) (in which
Justice Kagan joined the part of Chief Justice Roberts's opinion holding that "[a]s for the Medicaid
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Judicial opinions often reflect incompletely theorized agreements, in the
form of low-level principles on which diverse people can agree
notwithstanding their disagreement on fundamental issues. 138 When incom-
pletely theorized agreements are in place, there will be no flip-flopping. But
sometimes incomplete theorization is not possible, perhaps because it is
insufficient to resolve the relevant controversy, perhaps because some
members of the winning coalition want to offer some reasoning with which
other members do not fully agree. In such cases, the opinion might not fully
reflect the views of all those who join it, and a degree of flip-flopping will
eventually follow.

For example, suppose that in Windsor, Justice X believed that DOMA
was unconstitutional at least in part on federalism grounds while Justice Y
believed that DOMA was unconstitutional entirely on Equal Protection
grounds (and hence that federalism was irrelevant). Perhaps Justice X was
assigned the opinion, and Justice Y wished to avoid writing a concurrence
because she did not want to complicate the law, or increase uncertainty, and
perhaps also feared that X might flip his vote (or perhaps would similarly
refuse to join X's opinions in future cases). Accordingly, Justice Y joins an
opinion whose reasoning may be inconsistent with another opinion written
by Justice Y, resulting in what appears to be a flip-flop and indeed is a tactical
flip-flop. Justice Y suppresses her reasoning and takes a possible hit to her
reputation in order to preserve stability and comity within the Court and her
relationship with Justice X (enabling Justice Y to exert greater influence on
the law in some future case). If so, Justice Y will engage in tactical flip-
flopping, in the sense that she has committed herself to a view with which
she does not fully agree and from which she will retreat in time.

C. Non-Flip-Flops

Many cases of alleged or apparent flip-flopping are nothing of the kind.
Charges of flip-flopping-like charges of hypocrisy more generally-often
disintegrate once we specify the beliefs of the relevant agent. The problem
with the charges is that they may depend on taking those beliefs at a high
(and obtuse) level of abstraction, when those who hold them do not take them
in that way.

Suppose, for example, that a judge is charged with flip-flopping if she
favors invalidation of affirmative action programs but has no objection to
discrimination on the basis of sexual orientation, or if she is willing to uphold

expansion, that portion of the Affordable Care Act violates the Constitution by threatening existing
Medicaid funding").

138. See Cass R. Sunstein, Commentary, Incompletely Theorized Agreements, 108 HARV. L.
REV. 1733, 1735-36 (1995) (asserting that judges "try to produce incompletely theorized
agreements on particular outcomes. They agree on the result and on relatively narrow or low-level
explanations for it." (emphasis omitted)).
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gun-control legislation but is unwilling to uphold restrictions on commercial
advertising. At a certain level of abstraction ("Does the judge believe in
judicial activism?"), such a judge might be accused of flip-flopping, but the
charge might well be baseless in light of the theory of interpretation that the
judge actually holds.

A judge who believes that the Equal Protection Clause requires racial
neutrality, and no more, is hardly inconsistent if she votes to invalidate
affirmative action programs but to allow discrimination on the basis of sexual
orientation. A judge who votes to strike down an agency interpretation of
law on the ground that it violates the text of the underlying statute is not
inconsistent if he later votes to uphold an agency interpretation on the ground
that it does not run afoul of any statutory text. We suspect that within the
court system, accusations of flip-flopping are frequently and perhaps
generally misplaced, because they fail to specify the theory under which the
accused judges are operating.

Indeed, it is quite clear that in the contexts of substantive due process
and federalism, Chief Justice Rehnquist and Justice Kennedy can raise
plausible defenses against flip-flop accusations, certainly if the decisions
discussed above are treated in isolation. More broadly, and apart from
theories of interpretation, there are two basic responses to a flip-flop
accusation that fall well within the conventions of legal reasoning.

1. Weighting.-In the context of substantive due process, Justice
Kennedy could argue that in both Casey and Lawrence he took seriously the
principle of stare decisis, but the principle had more weight in Casey than in
Lawrence. In Casey after all, the precedent, Roe v. Wade, was almost twenty
years old. 139 Countless judicial opinions had relied on it, as had many state
legislatures.1 40 Private actors had as well by, for example, moving their
households to conservative states or setting up abortion clinics in those
states.141 Politicians had built their careers defending or criticizing Roe,
suggesting that the Court's decision had supplied a settled background for a
longstanding public debate.1 42  In Lawrence, the precedent (Bowers v.

139. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992); Roe v. Wade, 410 U.S. 113
(1973).

140. See, e.g., Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 52, 55-56 (1976) (noting
that "[t]his case is a logical and anticipated corollary to Roe v. Wade").

141. See Casey, 505 U.S. at 856 ("[F]or two decades of economic and social developments,
people have organized intimate relationships and made choices that define their views of themselves
and their places in society, in reliance on the availability of abortion in the event that contraception
should fail."); History of Planned Parenthood of the Heartland, PLANNED PARENTHOOD,
https://www.plannedparenthood.org/planned-parenthood-heartland/who-we-are/history
[https://penna.cc/4XXK-R7Z4] (including examples of clinics opened by Planned Parenthood after
Roe v. Wade).

142. To be sure, it is not clear that this point argues strongly in favor of respecting a contested
precedent.
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Hardwick) was nearly as old, but states generally did not enforce their
antisodomy laws, and it is therefore hard to believe that anyone relied on the
holding in Bowers.14 3 On this ground, Justice Kennedy was justified in giving
relatively little weight to Bowers, while giving much weight to Roe. No one
believes that stare decisis is absolute.1 44 Sometimes the arguments on its
behalf are very strong, and sometimes they are weak.1 45 It is certainly argu-
able that the claims for stare decisis were stronger in Casey than in Lawrence.

Similarly, Chief Justice Rehnquist could argue that federalism concerns
in Bush v. Gore were far less weighty than the federalism concerns in
Gregory.146 On one view, Florida's local law and its (arguably questionable)
local judiciary made decisions that would have significant national import.
In Bush v. Gore, it was contended that the Equal Protection Clause called for
a principle of equality in national elections that was not being respected by
Florida officials.1 47 Retirement ages for state employees, by contrast, really
are local in nature, and so federal legislation that attempts to control them
runs afoul of weighty federalism concerns. Whether or not this line of
argument is ultimately convincing, it is certainly plausible to say that
federalism concerns deserve different weights in different contexts-and
hence that no flip-flop is involved.

2. Omitted Institutional Values.-One institutional value must be
weighed against others, and so even if the value about which a court allegedly
flip-flops is equally weighty in two cases, the outcomes would still not
necessarily be the same. Suppose, for example, that Justice Kennedy
believed that gays and lesbians were a politically vulnerable group, one that
on the logic of Carolene Products148 was entitled to a special level of judicial

143. Lawrence v. Texas, 539 U.S. 558 (2003); Bowers v. Hardwick, 478 U.S. 186 (1986); see
Supreme Court Strikes Down Texas Law Banning Sodomy, N.Y. TIMES (June 26, 2003),
http://www.nytimes.com/2003/06/26/politics/26WIRE-SODO.html [http://perma.cc/X697-GC6Q]
(noting that sodomy laws "on the books are rarely enforced").

144. See, e.g., Adam N. Steinman, To Say What the Law Is: Rules, Results, and the Dangers of
Inferential Stare Decisis, 99 VA. L. REv. 1737, 1766-75 (2013) (describing how ambiguity impacts
whether stare decisis imposes binding law on future courts); Jeremy Waldron, Stare Decisis and the
Rule of Law: A Layered Approach, 111 MICH. L. REv. 1, 7 (2012) ("[S]tare decisis is not an
absolute, and even in a system of precedent, earlier decisions can be revisited.").

145. See Waldron, supra note 144, at 9, 21-26 (explaining that stare decisis supports "certainty,
predictability, and respect for established expectations," but that application of these principles is
flawed).

146. Gregory v. Ashcroft, 501 U.S. 452 (1991).

147. Bush v. Gore, 531 U.S. 98, 104-08 (2000).
148. See United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938) (noting that

legislation involving discrete and insular minorities may call for a more searching judicial inquiry).
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protection because its members could not defend themselves in the political
arena. 149 This institutional factor could cut against stare decisis.

As for Bush v. Gore, it is possible to speculate that the Supreme Court
intervened in order to prevent partisan Florida judges from throwing the
election for Gore. 50 If that was a motivation for Chief Justice Rehnquist's
vote, he may well have believed that one institutional value-preserving free
and fair elections at the national level-superseded the values of federalism
that controlled the outcome in cases that did not involve national presidential
elections.

The weighting and omitted-values arguments are potentially available
to the Justices to avoid the flip-flop charge, but they are not necessarily valid.
Some people may agree that the weight that should be given to Roe is greater
than the weight that should be given to Bowers; others may disagree. To
resolve this disagreement, one must investigate further the underlying theory
of precedent. A very simple theory-older precedents are given more
weight-could genuinely constrain flip-flopping. Others-for example,
better-reasoned precedents are given more weight-might themselves be too
spongy to prevent flip-flopping. Similarly, there must be a boundary on the
type of institutional values that Justices might invoke to rationalize their
decisions. We might be more willing to accept weighting and omitted-values
arguments when Justices candidly make those arguments, but they do not
always do so-indeed, they did not in Lawrence and Bush.

D. Bayesian Updating

Agents sometimes change their minds about institutional values. When
they do so, their decisions may appear to be a flip-flop. But whatever one
calls their decisions, the negative connotation of the word "flip-flop" does
not seem fair. The change in positions is not naive; no merits bias and no
motivated reasoning need be involved. Nor is it tactical or opportunistic; the
agent is being sincere. But the change in position is genuine, in the sense that
at Time 2 the agent invokes a value that she repudiated at Time 1. There is
no hypocrisy here, no naivet6, and nothing tactical. The agent has changed
her mind.

Consider, for example, a hypothetical proponent of executive power
who has consistently argued in favor of broad executive authority in general
and in such specific manifestations as signing statements, unilateral war

149. Cf Bruce A. Ackerman, Beyond Carolene Products, 98 HARV. L. REV. 713, 718-22 (1985)
(using hypothetical scenarios to discuss the doctrinal implications of the "discrete and insular
minorities" exception in Carolene Products).

150. For an identification but not endorsement of this view, see David A. Strauss, Bush v. Gore:
What Were They Thinking?, 68 U. CHI. L. REV. 737, 756 (2001), which rejects the contention that
the United States Supreme Court suspected the Florida Supreme Court of a nakedly partisan effort
to steal the election.
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making, the line-item veto, and so on. Her beliefs are based on her study of
history; perhaps she believes that time and again the executive saved the day,
while feckless legislatures and courts tried to hold it back. One day, this
proponent realizes that her institutional assumptions were wrong. The
executive is actually more dangerous than the other institutions and cannot
be trusted. She now opposes signing statements, unilateral war making, and
the line-item veto.

Or consider a person, living in the 1920s and 1930s, who reveres the
Supreme Court and the rest of the federal judicial system, seeing it as the
great bulwark against political corruption or tyrannical majorities. But as the
Court repeatedly blocks much-needed social legislation, she begins to think
that it is a reactionary institution that holds the nation back. By 1937, she is
willing to support FDR's court-packing plan, having repudiated institutional
values that would have caused her ten years earlier to oppose it. She adopts
an approach associated with James Bradley Thayer, arguing in favor of a
strong presumption of constitutionality, which she once believed to be
indefensible and absurd.15 She thinks that her new view reflects hard-won
wisdom.

We could imagine a similar reversal in more recent decades. Suppose
that in the 1960s, observers (and perhaps judges as well) supported an
aggressive role for the federal judiciary, seeing courts as indispensable
safeguards for politically weak groups. 52 Perhaps the Warren Court seemed
to be a desirable model. Perhaps the Supreme Court appeared to be "the
forum of principle" in American government.1 53 But suppose that in the last
decades, people who were once inclined to this view have become
disaffected, not on the ground that the Warren Court was wrong but because
of a belief that it represented an unusual, and perhaps unique, period in
American history. Perhaps they believe that the Court cannot protect
politically weak groups, because it is unwilling to do so. Perhaps such people
now think that the Court cannot be the forum of principle, because it is not
good at moral theorizing. Good Bayesians could reject their previous
position on the ground that the Justices are likely to use judicial power in
ways that they would reject-and that a restrained judicial position is
therefore better. Perhaps they end up embracing some version of
Thayerism.'54

151. See James B. Thayer, The Origin and Scope of the American Doctrine of Constitutional
Law, 7 HARV. L. REv. 129, 143-44 (1893) (arguing that courts ought to strike down a law only if
its unconstitutionality is "so clear that it is not open to rational question").

152. See ELY, supra note 9, at 108 ("[I]t wasn't until we were well into the 1960s (and out of
the spell of McCarthyism) that our national self-confidence returned to the point where the Court
could be counted on to invalidate legislation making criminals of Communists.").

153. Ronald Dworkin, The Forum of Principle, 56 N.Y.U. L. REV. 469, 516 (1981).

154. See ADRIAN VERMEULE, JUDGING UNDER UNCERTAINTY: AN INSTITUTIONAL THEORY

OF LEGAL INTERPRETATION 270 (2006) (justifying Thayerism by suggesting that under conditions
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Alternatively, we could imagine people-once frustrated, and even
appalled by the approach of the Warren Court and insistent on a restrained
judicial role-changing their view in light of the possibility of originalist
judging or firm judicial protection of liberty as they understand it. Those
who reject progressive constitutional law, of the sort exercised by the Warren
Court, might flip from an embrace of Thayerism to strong support for judicial
restraint on the power of Congress under the Commerce Clause or on what
might be considered to be takings of private property.

Of course, such people could not be fairly accused of an institutional
flip-flop if they held the same view all along. But if they shift from
Thayerism to some other approach, they are engaged in an institutional flip-
flop-not for tactical reasons, but because they have learned over time. In
fact, we can easily imagine numerous shifts, at least over a sufficient period
of time. People with a particular set of substantive views who favor an
institutional position at Time I might flip at Time 2 and flip back at Time 3,
only to flip again at Time 4, all because of what they learn at relevant periods.

It is possible to accuse people who engage in such shifts of massive flip-
flopping across numerous policy areas. But in the cases we have described,
the agent will argue that the term is not appropriate because of its negative
connotations. She has legitimately changed her mind. Open-mindedness is
a virtue, and it is both important and honorable to learn over time. Still, it is
not clear that this type of global flip-flop is always, or necessarily, less
troublesome than the policy-specific flip-flop. We might be less inclined to
trust someone who could be so wrong (by her own lights) for so long.

In any event, we call this type of flip-flop "Bayesian updating" in order
to acknowledge that people will rationally update their beliefs about
institutional values as they obtain more information about how institutions
work and of what they achieve. As they do so, they may change their beliefs
about the desirability of specific policy outcomes that are grounded in
specific institutional values. A person might think that signing statements
are good until she loses trust in the executive as an institution and then
rationally believe that signing statements are bad. A person might think that

of severe uncertainty and bounded rationality, judges should limit themselves to enforcing clear and
specific coordinating texts); J. HARVIE WILKINSON III, COSMIC CONSTITUTIONAL THEORY: WHY
AMERICANS ARE LOSING THEIR INALIENABLE RIGHTS TO SELF-GOVERNANCE 25-26, 122 n.64
(2012) ("The final reason that it is preferable to have the legislature be the one to update is that
judicial updating can strangle democratic vigor. One foundational premise of the American
experiment is that self-detennination is a valuable good. Popular participation in government
creates a whole host of benefits that arise 'from the vigorous thinking that ha[s] to be done in the
political debates . . . , from the infiltration through every part of the population of sound ideas and
sentiments, from the rousing into activity of opposite elements, the enlargement of ideas, the
strengthening of moral fibre, and the growth of political experience.' Indeed, even when the fruits
of that participation are flawed, there is often great value in 'the political experience, and the moral
education and stimulus that come from fighting the question out in the ordinary way."' (alteration
in original) (quoting JAMES B. THAYER, JOHN MARSHALL 106-07 (1901))).
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an aggressive judicial role is good until she loses trust in the capacities of the
judges and then rationally believe that an aggressive judicial role is bad.
Recall that institutional positions require some kind of substantive
justification, at least over the long term, and reduced levels of trust certainly
bear on substantive justifications.

In some contexts, of course, serious questions might be raised about the
legitimacy of Bayesian learning. Suppose that the right theory of constitu-
tional interpretation is originalist, and suppose that that theory leads to a
particular set of conclusions about certain issues involving executive power,
voting rights, and the Commerce Clause. If so, any flip-flopping, from one
era to another, would be illegitimate-the agent's role is to follow the origi-
nal understanding. If the agent has learned something about the capacities
and propensities of judges, she ought not to flip. She ought to continue to
follow the original understanding. The general point is that with respect to
institutional matters, Bayesian learning would be legitimate only if what
people are learning is legitimately relevant to their decisions.

In the context of executive-legislative relations, some of the underlying
questions do not involve constitutional law; they involve issues of policy.
And it is possible to think that judgments about constitutional law, or even
interpretation as such, depend, in the end, on assessments of consequences,
so that understandings about institutional performance and the capacities of
judges and legislatures really should inform one's choice of interpretative
theory.155  If so, institutional flip-flops may in fact reflect a form of
permissible updating on the basis of new information. For those who believe
(as we do) that an approach to interpretation cannot possibly be blind to
consequences, it is not objectionable for someone to shift in the direction of
Thayerism when new information supports Thayerism, or to shift away from
Thayerism for the same reason. Tactical flip-flopping would not be
admirable within the judiciary (putting to one side the practical issues faced
by multimember courts), but nothing is wrong with learning from experience.

Judges have on occasion changed their views about legal doctrine as a
result of what they saw as learning. 156 For example, Justice Blackmun
reversed his stance on the death penalty after voting to uphold it for many
years. In an earlier case, he wrote that the wisdom of the death penalty was
for legislatures to determine and joined another opinion arguing that it was
possible for courts to ensure that racism and other invidious factors did not
influence capital punishment decisions.1 57 Many years later, he argued that

155. See VERMEULE, supra note 153, at 231 (asserting that ambitious judicial review creates
interpretive regimes stretching beyond the particular results envisioned at a systemic cost to our
legal order).

156. See Justin Driver, Judicial Inconsistency as Virtue: The Case of Justice Stevens, 99 GEo.
L.J. 1263, 1274-77 (2011) (collecting examples of Justices who have changed their minds).

157. Furman v. Georgia, 408 U.S. 238, 410-11 (1972) (Blackmun, J., dissenting); id. at 448-
50 (Powell, J., dissenting).
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experience had taught that legislatures could not create rules that ensured that
the death penalty could be administered fairly, and thus it was
unconstitutional. 158 It was the experience of the intervening years that caused
him to change his mind-and he appeared to change his mind about
institutional values or capacities (the capacity of legislatures to ensure that
capital punishment is administered fairly) rather than about the policy itself.

Some people, particularly intellectuals, seem to undergo conversion
experiences. They resist the accumulating evidence until it becomes
irresistible and then repudiate their old views in one great burst of anguish. 59

Government officials, politicians, and judges seem to change their views
more gradually.1 60 It is frequently noted that Supreme Court Justices "drift"
over time, becoming more liberal or more conservative.1 6' This may reflect
Bayesian updating. A more concrete example is the claim that Republican
Supreme Court Justices lost trust in the Executive Branch and began turning
against the Bush administration in the war-on-terror cases after disclosures
of executive-branch-ordered torture of suspected terrorists.1 62 In that context,
there is a plausible argument about judicial learning.

III. Beyond Flip-Flops? A Way Forward

Flip-flopping is so common that it has generated its own metadiscourse,
in which journalists, politicians, academics, and judges not only disagree on
the substance but also accuse each other of institutional flip-flopping. 6 1

158. Callins v. Collins, 510 U.S. 1141, 1144-45 (1994) (Blackmun, J., dissenting).

159. See, e.g., Andy McSmith, From Left to Right: On the Mid-Life Political Conversions,
INDEPENDENT (Mar. 14, 2008), http://www.independent.co.uk/news/uk/p9olitics/from-left-to-
right-on-the-midlife-political-conversions-796267.html [http://perma.cc/E98F-FU2X] (discussing
examples of midlife conversions).

160. There are also interesting questions about academic flip-flops, both in general (as, for
example, when teachers of constitutional law change their minds on certain issues, perhaps for
narrowly partisan reasons, perhaps as a result of learning) and in the context of public service (as,
for example, when academics depart significantly from their previous views while serving in
government, or shift, as academics, away from views that they held while working for government).
We do not engage those complex issues here.

161. See, e.g., Driver, supra note 155, at 1276 (suggesting that Justices should not shy away
from providing an explanation for their reversals because reversals of preceding Justices have been
commended as refusals to allow prior thinking to prevail); Lee Epstein et al., Ideological Drift
Among Supreme Court Justices: Who, When, and How Important?, 101 NW. U. L. REV. 1483, 1486
(2007) (announcing that practically every Justice who has served since the 1930s has drifted to the
left or right or switched directions several times).

162. Cf Jeffrey Toobin, After Stevens, NEW YORKER (Mar. 22, 2010), http://www.newyorker
.com/magazine/2010/03/22/after-stevens [http://perma.cc/UUQ9-K9AV] (noting Republican
appointee Justice Stevens's repudiation of the Bush Administration's legal approach to the War on
Terror and his assignment of the Boumediene v. Bush opinion to Justice Kennedy, another
Republican appointee).

163. See, e.g., Maggie Koerth-Baker, The Mind of a Flip-Flopper, N.Y. TIMES (Aug. 15, 2012),
http://www.nytimes.com/2012/08/19/magazine/the-mind-of-a-flip-flopper.html
[http://perma.cc/GH6F-TE73] (examining why people "flip-flop" and quoting one researcher as
stating that political discourse leads us to "accuse our opponents of bad faith and ulterior motives");
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These responses generally amount to little more than "gotcha!" with implicit
accusations of hypocrisy and bad faith. 164  As noted, many of these
allegations are unjustified. We think that there are more productive ways to
approach this debate, though they raise problems of their own.

A. Identifying the Problem

Flip-flopping is not inevitable. Indeed, from one perspective, it is
surprisingly rare. Imagine that President Bush had announced in 2008 that
because of the War on Terror, a state of emergency existed that (1) allowed
him to stay in office beyond the end of his term; or (2) entitled him to stand
for election to a third term; or (3) allowed him to jail political opponents who
undermined the war effort by criticizing his policies. We are confident that
if President Bush had made any of these claims, Republicans as well as
Democrats would have opposed him, just as Democrats (and Republicans)
would object if the president who made such claims were a Democrat. In this
context, we think it plain that the parties would not flip-flop-that they would
oppose such actions regardless of whether they were taken by a copartisan or
a member of the opposite party. In the face of clear constitutional norms, we
do not expect to see flip-flopping.

Flip-flopping also is surprisingly rare for a range of longstanding norms
that lack a constitutional foundation. It is an established practice for the
majority party in the House or Senate to permit members of the minority party
to sit on committees and question witnesses.1 65 We think, again, that if a
leader of the majority party proposed depriving members of the minority
party of their traditional seats, that leader would be opposed by copartisans
as well as by members of the opposite party. Here again there is no flipping
or flopping.

A key precondition of flip-flopping thus seems to be ambiguity as to
whether a constitutional or institutional norm exists. Consider whether a
norm exists that permits filibusters of presidential nominees to Executive

Linton Weeks, Summertime Politics: Bring Out the Flip-Flops, NPR (Aug. 15, 2011, 1:26 PM),
http://www.npr.org/2011/08/05/139019758/summertime-politics-bring-out-the-flip-flops
[http://perma.cc/AL3W-28MJ] (detailing flip-flopping charges brought out by the national debt
crisis).

164. See Koerth-Baker, supra note 162 (recognizing that "calling someone a flip-flopper is a
way of calling them morally suspect . .. [and] unfaithful," even though it is common for people to
change their minds); Dana Milbank, Opinion, Dana Milbank: Republicans Flip-flop on 'Judicial
Activism,' WASH. PoST (Feb. 26, 2014), https://www.washingtonpost.com/opinions/dana-milbank-
republicans-flip-flop-on-judicial-activism/2014/02/26/39754c5c-9f38-11e3-9ba6-800d1192d08b
_story.html [https://perma.cc/MY5E-75ME] (presenting examples of politicians accusing others of
flip-flopping).

165. See Tim Groseclose & David C. King, Committee Theories Reconsidered, in CONGRESS
RECONSIDERED 191, 205 (Lawrence C. Dodd & Bruce I. Oppenheimer eds., 7th ed. 2001)
(mentioning the unwritten practice of including minority party members on congressional
committees).
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Branch offices. There is no consensus that the norm exists-or that it does
not exist.1 66 Disagreement prevails. In this setting, it may not be surprising
that politicians flip-flop. The problems with a norm permitting filibusters
may be obvious when one's party holds the Presidency and much less so
when the other party holds the Presidency. Since disagreement exists as to
the existence and value of the norm, people may genuinely come to see costs
or benefits that they previously overlooked when a different party held
control of the relevant institution.

We explore below the extent to which the problem of flip-flopping
results from a failure of enforcement (the topic of supart D, below). What
we are emphasizing here is that at least in the United States, flip-flopping is
a product of ambiguity, at least in the sense that ambiguity is a necessary,
whether or not sufficient, condition. The ambiguity concerns the existence
and contours of a purported norm, that is, the extent to which a norm has
really been followed or not. For example, there is a long history of
filibustering; what is relatively new is the filibustering of Executive Branch
nominees (or perhaps the filibustering of a large number of such nominees as
opposed to isolated outliers). It may be unclear whether the norm that
permitted filibustering of bills extended to Executive Branch nominees or
not. Or, to consider another example, the principle of federalism dictates that
state governments legislate with respect to local matters, but it is often
ambiguous what counts as a local matter and what does not.

In the face of such ambiguity, merits bias is likely to have a great deal
of influence. The same is true of tactical changes of position to gain political
advantage. It is in the face of ambiguity-rather than clearly established
lines-that learning can produce shifts in institutional commitments. And
yet, at the same time, norms do come and go,1 67 and so it is possible that what
once was clear can become ambiguous and vice versa.

B. Optimal Institutional Design

Flip-flopping, then, is connected to the problem of evaluating
ambiguous rules of institutional design (including both constitutional and
"sub-constitutional" or institutional rules or norms) in the "midst" of normal
politics. Parties recognize that some rules define the "game" of political
conflict; those rules must be applied impartially to both parties. That is why
everyone agrees that the Twenty-Second Amendment applies to Republican
and Democratic presidents alike.1 68 But, as noted, many rules are ambiguous

166. See Developments in the Law - Presidential Authority, 125 HARv. L. REV. 2057, 2147-
49 (2012) (discussing the uncertain norms surrounding the use of filibusters to control executive
appointments).

167. Edna Ullmann-Margalit, Revision of Norms, 100 ETHICS 756, 756 (1990) (explaining that
norns "emerge, endure, [and] pass away").

168. See Daniel Friedman & Donald Wittman, Term Limits as Political Redistribution, in
LEGISLATIVE TERM LIMITS: PUBLIC CHOICE PERSPECTIVES 229, 230 (Bernard Grofman ed., 1996)
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(including filibustering rules); it is also possible that everyone would
recognize the value of new rules. Indeed, new rules are being proposed all
the time. Consider, for example, rules that now govern campaign
contributions (at least the relatively uncontroversial ones) or that require the
Government Accountability Office (GAO) to determine the budgetary impact
of proposed laws. The idea behind these rules is that they improve politics,
or benefit the nation as a whole, without giving an advantage to a specific
party; thus, if the rules are implemented, they must be enforced impartially.1 69

In an ideal world, flip-flopping would be avoided if politicians honestly
evaluated these rules and, with the requisite information and impartiality,
supported those that improved the political system. Evaluation of the rules
would then depend on some kind of social-welfare analysis. For example, a
typical argument for campaign-finance reform is that existing rules allow the
rich to bias political outcomes in their favor and away from the public
interest.1 70  If so, public-spirited politicians should support reform. Or
consider a narrower justification: Unlimited campaign finance harms both
parties by locking them in an arms race where they spend all their time raising
money and no time governing.' 7' It also harms donors because their
increased donations are cancelled out by donations on the other side.
Campaign-finance reform that puts limits on donations benefits both parties
without harming anyone.

In a more realistic world, agreement on rules that advance the public
welfare may be stymied by a number of factors. First and most familiarly,
politicians do not necessarily act in the public interest; they are more likely
to act in their own electoral interest. In the standard formulation, members
of Congress try to maximize the chances of reelection.1 72 Thus, we are more
likely to see agreement on rules that are mutually beneficial for those who
agree to them than on rules that advance the public interest, though to be sure
many rules may do both.

(explaining one perspective of term limits where politicians agree to "limit their 'weapon' (long-
term incumbency) only if other districts d[o] likewise").

169. See Nancy Kingsbury, The Government Accountability Office and Congressional Uses of
Federal Statistics, 631 ANNALS AM. ACAD. POL. & SOC. SCi. 43, 44-46 (2010) (noting the GAO's
independence and nonpartisan nature as a reason for its success and effectiveness).

170. See, e.g., Fred Wertheimer, Legalized Bribery, POLITICO MAG. (Jan. 19, 2014),
http://www.politico.com/magazine/story/2014/01/citizens-united-campaign-finance-legalized-
bribery-102366 [http://perma.cc/2P8A-QWTD] (arguing that the Court's decision in Citizens
United opened the door for donors to circumvent campaign-contribution limits).

171. See, e.g., Andy Kroll, Retiring Senator: Congress Doesn't Work Because We Fundraise
Way Too Much, MOTHER JONES (Jan. 28, 2013, 9:48 AM), http://www.motherjones.corn/
mojo/2013/01/tom-harkin-retire-senator-fundraise-money [http://perma.cc/NSB3-QV7U] (high-
lighting concerns of Democratic public officials about how much time is spent raising money
instead of governing).

172. For the classic discussion, see MAYHEW, supra note 129, at 16-17, which postulates that
congressmen are single-minded reelection seekers because reelection is a universal goal for office
holders.
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Second, politicians often face a conflict between their short-term
electoral interest and the long-term interest of their parties. For example,
politicians may worry that campaign-finance reform may prevent them from
winning the next election even if they agree that it would help their party, or
even themselves, if they survive that election. Third, and our particular focus
here, a politician may have difficulty, both because of the pervasiveness of
uncertainty and the role of merits bias, figuring out whether a purported rule
that serves her interest when she is in power but harms her when she is out
of power (or vice versa) is in aggregate beneficial or harmful for her political
interests. It is this last factor that may cause flip-flopping.

Similar points can be made about judicial flip-flops. Consider a judge
who strongly opposes abortion but also takes his judicial role seriously and
acknowledges that as the law now stands, abortion rights are protected by the
U.S. Constitution. Nonetheless, faced with a novel controversy-consider,
for example, recent laws that restrict abortions based on purported or real
concerns about women's health 73-the judge may be tempted (perhaps
unconsciously) to allow his beliefs about abortion to influence his decision.
He thus may uphold the laws by citing principles of federalism even though
in another context he strikes down a state law notwithstanding principles of
federalism. The judge flip-flops on federalism, driven by his substantive
beliefs.

C. The Veil of Ignorance

1. In General.-A (potential) solution to these problems is the veil of
ignorance. The veil of ignorance was made famous by John Rawls, who used
it to motivate his theory ofjustice. 17 4 Rawls's veil of ignorance, like the state-
of-nature constructs used by earlier political theorists, allowed us to imagine
the ideal constitutional norms that people would choose under conditions of
impartiality.175 Because people did not know their positions in life, they
would choose norms that advanced the public good or met other criteria of
justice rather than their own self-interest.

The type of veil we have in mind, however, is less ambitious but for our
purposes more familiar and helpful.1 76 A politician who considers the merits

173. See Andrea D. Friedman, Bad Medicine: Abortion and the Battle Over Who Speaks for
Women's Health, 20 WM. & MARY J. WOMEN & L. 45, 58-68 (2013) (arguing that recent state laws
that restrict women's access to abortions have been based on unfounded medical concerns).

174. See JOHN RAWLS, A THEORY OF JUSTICE 136-42 (1971) (proposing that if people do not
know their situation in society or natural assets, they cannot be in a position to tailor principles to
their advantage, which will lead to the principles that are agreed to being just).

175. See JAMES M. BUCHANAN & GORDON TULLOCK, THE CALCULUS OF CONSENT 76-79

(1962) (suggesting that under the veil of ignorance, individuals participating in the constitution-
making process would not be able to anticipate what decisions would benefit them, so they would
attempt to devise constitutional norms that benefit the average person).

176. See Adrian Vermeule, Veil of Ignorance Rules in Constitutional Law, 111 YALE L.J. 399,
399, 403-04 (2001) (explaining the purpose of the veil of ignorance to inhibit self-interested
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of a norm against filibustering, campaign-finance reform, or a similar
constitutional or institutional reform should ask herself whether she would
support the norm if she did not know whether she was a Republican or
Democrat. The veil of ignorance deprives her of knowledge of her party.
Under the veil, the politician would support the norm or reform if and only if
she believes that it would advance the nation as a whole.

Similarly, the judge in our example above might ask himself what the
principle of federalism implies in a world in which he does not know whether
he supports or opposes abortion, or indeed any of his political positions. This
type of thinking encourages the judge to think about the merits and dis-
advantages of federalism abstracted away from specific outcomes. Indeed,
this type of impartial thinking is exactly what we expect judges to do.

Both naive and tactical flip-flopping is a sign that an agent does not
apply the discipline of the veil of ignorance to her positions. The problem
with merely accusing the agent of flip-flopping is that it doesn't tell us which
position the agent should adopt; it is just an accusation of bad faith or naivete.
The goal should be not just to shame the agent, but to force her to announce
a position on the norm based on an argument from behind the veil of
ignorance.

2. Puzzles.-The idea of a veil of ignorance is both time-honored and
appealing, but in the context at hand, it raises a series of puzzles. The first is
normative. To see the problem, consider a stylized example. Suppose that a
nation has two parties. Party A is usually in the majority, and it will be in the
majority for the relevant or foreseeable future (two years? four years? eight
years?). Party B represents the minority. Party A is committed to a program
that would reduce both welfare and liberty; Party B strenuously resists that
program. Let us stipulate that the veil of ignorance deprives both parties of
knowledge about which party is likely to be in power. If both were placed
behind the veil, they might, on plausible assumptions, choose a resolution
that gives the majority a great deal of power. If so, Party B should be entitled
to object that the veil leads to an unfortunate and possibly even catastrophic
outcome, and that if it is entitled to consider both its enduring minority status
and the welfare-reducing, liberty-impairing program of the majority, it would
insist on its current prerogatives.

On this view, the veil of ignorance is unhelpful, because it deprives
people of essential information. It is only with knowledge of the circum-
stances (i.e., not behind a veil) that one knows what the right course is. Or
to put it another way, the veil of ignorance treats optimal constitutional
design as an exercise in ideal theory, where it might be better understood as
an exercise in nonideal theory. It might follow that the use of a veil of

decision making by afflicting the decision maker with uncertainty, which will result in decisions
that are equivalent to those made by an impartial decision maker).
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ignorance is helpful only if we benefit from having a degree of (unrealistic?)
agnosticism about the future electoral success of the parties and also about
which party is correct on the merits.' 77 Is it clear that the veil should deprive
the parties of that knowledge? On imaginable assumptions, the veil could
produce outcomes inferior to those that would emerge if both parties know
what is in their self-interest.

The second problem is conceptual. Behind the veil, how can the parties
resolve their differences? What are the particular goals that a successful
resolution would promote? To narrow the inquiry, let us focus on a discrete
question that might be thought to be relatively easy: whether and when the
Senate should be authorized to filibuster Executive Branch nominees. To
answer that question, it seems clear that the parties would have to decide how
to balance the interest in allowing the President to select his own team against
the interest in ensuring against incompetent or extreme officials. While these
are the primary considerations, the parties might have to consider other
factors, such as the value (or not) of allowing "holds" as a means of extracting
Executive Branch concessions on other matters ("extraction authority"). To
come to terms with the full range of considerations, the parties would have
to consider, at a minimum, the following:

" whether and to what extent it is important for the President to have his
own nominees in place, or whether "acting" officials can essentially
do the job;

" whether and to what extent one or another adjustment to the filibuster
rules would increase the likelihood that the President could have his
own nominees in place;

" the seriousness of the risk that without certain uses of the filibuster,
incompetent or extreme nominees would be chosen or confirmed;

" the opportunity costs that come from time spent closely examining
executive nominees;

" the costs and benefits of allowing the Senate to have the extraction
authority that is associated with the power to hold nominees.

In the abstract, it is not simple to provide a disciplined answer to these
questions. On certain (plausible) assumptions, the Senate should essentially
allow the President to pick his team, and no kind of minority veto is justified.
Political safeguards constrain the President's choices, and if a nominee is
genuinely incompetent or extreme, the Senate as a whole will not confirm
him. If so, there is no need to retain the ability to filibuster. On other
(plausible) assumptions, the filibuster is an important safeguard, and the
nation benefits from it. If political safeguards are otherwise imperfect, the
filibuster is a check against bad choices. Perhaps it is true that behind the

177. See id. at 402 (explaining that sometimes the information concealed by the veil of
ignorance may be valuable to the extent it outweighs benefits that may be obtained from neutrality
in decision making).
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veil, senators could agree that, all things considered, the filibuster should be
used exceedingly rarely in these cases. That judgment seems at least as
reasonable as any other. But it would reflect something like an informed
hunch about costs and benefits.

The third problem involves motivation and feasibility. Why, exactly,
would senators want to adopt a veil of ignorance?' 78 And exactly when, with
what kinds of discount rates for the future? In a specific year-say, this
one-the veil might not seem appealing to legislators who are concerned
above all with their own electoral prospects or who are focused above all on
the short-term consequences (avoiding disastrous consequences in the next
two years). If so, perhaps senators could agree that they will adopt a specific
resolution of an institutional question but only in a certain year-say, three
years hence. The advantage of this approach is that it would abstract from
current controversies, and no senator could know whether he would be helped
or hurt. A settlement by a future date would create the functional equivalent
of a veil of ignorance.

But senators who are now in the majority might well be ambivalent
about that approach. It would not do anything to resolve their current
problem, and if they anticipate being in the minority in the future, it might be
profoundly unappealing. And what incentive would the current minority
have to resolve the disagreement at that time? If members of the minority
believe that they will continue to be in the minority, they would not be drawn
to the idea of a settlement. Perhaps they would like the idea if they anticipate
being in the majority, but if so, the current majority may well anticipate being
in the future minority, in which case the question of feasibility returns.

In some respects, an immediate solution might seem more appealing.
At least from the standpoint of the majority, such a solution would eliminate
the existing problem and would be attractive for that reason. Of course, the
majority will be aware that any solution might end up harming it if it loses
its majority status. But that very awareness creates a kind of veil of
ignorance, whose effectiveness and reality turn on how much the majority
discounts the future.

In some cases, the parties will resolve a disagreement about a norm by
engaging in a deal. Bipartisan deals of this kind (or deals between branches)
are familiar from disputes about the budgetary process, the sharing of
Executive Branch information with Congress, and even filibustering.1 79

178. See id. at 428-30 (describing how veil rules in the Constitution control the legislature by
reducing the institutional "energy" of the legislature, assuming that self-interest is the "principal
spur to action").

179. See, e.g., Helen Fessenden, The Limits of Intelligence Reform, FOREIGN AFF., Nov.-Dec.
2005, https://www.foreignaffairs.com/articles/united-states/2005-l1-O1/limits-intelligence-reform
[https://perma.cc/8U9P-GAZY] (detailing the deal struck by Congress and the Executive Branch
that resulted in intelligence-reform legislation in 2004); Ashley Parker & Jonathan Weisman,
Congressional Leaders Reach Deal on Spending, N.Y. TIMES (Dec. 9, 2014), http://www.nytimes
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What is the difference between deals and the veil of ignorance? Deals take
place when the two parties believe that resolution of the dispute about the
norm serves both parties' interests (or the interests of party leaders or
majorities in each party). Thus, the deals may not necessarily advance the
public interest (though they may). A deal to limit campaign finance may, for
example, benefit incumbent members of both parties while harming
challengers of both parties. By contrast, the veil of ignorance encourages
agents to take a more public-spirited approach. It might also be seen as a
device for helping agents to see the perspective of their opponents.

3. A Procedure.--While we recognize these problems with the veil
construct, it nonetheless seems to us a useful method for thinking about flip-
flops. To be more specific, we propose a two-step procedure for identifying
and evaluating flip-flops.

In step one, we decide whether a purported flip-flop-an apparent
inconsistency in the positions about institutional values taken by an agent-
is a real one. In some cases, the inconsistency is only apparent, not real: the
agent can identify some additional institutional value, fact, or factor that
explains the apparent inconsistency. In other cases, the flip-flop is genuine-
it is naive or tactical. The existence of a naive or tactical flip-flop-or mul-
tiple flip-flops by numerous agents in some policy domain-is of importance
because it shows that a constitutional or institutional norm is unsettled.

In step two, we demand that the agent provide a justification for her
institutional position. Typically, the agent will provide the justification from
behind the veil-that is, by appealing to public values rather than to the
agent's self-interest. By applying the veil, we transform a debate mired in
political advantage taking into a debate about constitutional and institutional
values that transcend party affiliation. If a consensus emerges about the
optimality of a rule, then this is a strong argument in favor of that rule.

We do not contend that this two-step process will always work. For the
reasons we have sketched, merits bias and short-term incentives might
prevent members of Congress from taking the relevant questions seriously.
For analogous reasons, judges themselves might encounter some difficulty in
using the veil. But if unjustified flip-flops are to be avoided, the process
provides the best imaginable safeguard, with the exception of more formal
enforcement mechanisms to which we now turn.

.com/2014/12/10/us/politics/congressional-leaders-reach-deal-on-spending.html [http://perma.cc/
RVL4-S3L5] (describing the December 2014 spending package to fund most of the federal
government for the rest of fiscal year 2015, which included "more leeway for banks and other
financial services companies under the Dodd-Frank Wall Street regulatory law," which was sought
by Republicans, while making some concessions to Democrats by not fighting, for example, rules
on nutritional content of school lunches and the President's new immigration policy).
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D. How Are Institutional Norms Enforced?

Institutional flip-flops occur when people invoke institutional values in
order to support ideological or policy outcomes, changing their positions on
institutions whenever doing so supports immediate goals. Such flip-flopping
is troublesome because it suggests that the institutional rules do not matter.
But if they do not, the gains from optimal institutional design are lost, and
indeed, in the extreme one may wonder how political organization can be
possible. Thus, we turn in this subpart to the question of how institutional
flip-flopping can in fact be constrained (putting the veil of ignorance to one
side). In doing so, we collect and summarize some earlier observations and
survey some alternative theories as well.

1. Legal Enforcement.-We begin with, but will immediately dismiss,
one possible theory, which is that courts and other legal institutions should
constrain flip-flopping. The problem with this theory is that it is question
begging. In the domain that interests us the problem is precisely that people
must cooperate in the absence of legal enforcement. If senators avoid flip-
flopping on the filibuster rules, it is not because the threat of judicial
enforcement. Indeed, judicial enforcement is in effect endogenous to the
problem that we study. When people object to court packing and other forms
of political control of the judiciary but then turn around and engage in just
this activity when in power, courts themselves cannot constrain them-the
degree of independence of the courts will itself be the outcome of the flip-
flopping or absence of it.

2. Reputation.-A more fertile theory is that agents avoid flip-flopping
(or excessive flip-flopping) because flip-flopping may damage their
reputations or credibility. The mechanism is easy to understand. If Senator X
criticizes the filibuster when in the majority and lauds it when in the minority,
people may stop believing anything that Senator X says. And if people do
not believe Senator X, then she will have trouble persuading them to support
her proposals in the future. This mechanism is powerful enough that when
confronted with these contradictions, Senator Xwill always respond by trying
to distinguish the two settings. The plausibility of the distinctions that she
draws will help determine her credibility in the future.

3. Repeated Interaction. -A related theory is that agents avoid excessive
flip-flopping so as to maintain cooperative relationships with other agents. 180

Suppose, for example, that senators do not know whether they will be in the

180. For an example of this style of argument, see Matthew C. Stephenson, "When the Devil
Turns... ": The Political Foundations of Independent Judicial Review, 32 J. LEGAL STUD. 59, 70-
72 (2003), which argues that a governing party's willingness to allow judicial independence
increases as the party places more weight on future payouts.
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majority or in the minority after the next election. All senators believe that
they gain more through retention of the filibuster (protecting their interests in
the minority) than they lose (allowing them to prevail more often when in the
majority). The next majority may then retain the filibuster, expecting that if
it does not, the other party will retaliate by refusing to recognize the filibuster
when it reaches power. This theory will be even more powerful for
institutions like the Supreme Court, where a small number of people must
interact with each other over a long period of time and risk losing cooperative
gains if they flip-flop.

The reputation and repeated-interaction mechanisms are subject to well-
known limits. They tend to work best in small groups, when people expect
to interact with each other well into an indefinite future and when the gains
from violating norms are not too high. When the gains from exercising power
in violation of a norm are high enough, agents might choose to violate the
norm despite the reputational damage and the loss of future opportunities to
cooperate. For example, senators may not be willing to incur the reputational
cost from violating an antifilibuster norm for Supreme Court appointments
in normal cases; but if a particular appointment will change the ideological
majority of the court, they might believe that the damage to their party may
be greater than reputational costs from violating the norm. Partisan
cooperation-and the norms that sustain it-seems in general to be most
likely to break down just prior to elections, when elected officials might
violate norms because the alternative is to lose power, in which case
reputation does them no good.

Accordingly, flip-flopping is least likely in smaller institutions (courts
and the Senate rather than the House) and institutions whose members enjoy
long or indefinite terms (federal courts and some state courts). It is more
likely close to the end of terms than at the start of terms and when shocks
(wars, economic crises) radically increase the payoffs from violating settled
norms. And, as we have noted, flip-flopping will be more common when
norms are ambiguous than when they are clear, because reputational costs
and retaliation are easiest when a violation is clear.

4. Internalization.-Agents may avoid flip-flopping out of a simple
sense of self-respect. We admire people who abide by principle
("statesmen") and disparage those who do not ("hacks"). It would not be
surprising if these public values were internalized by some or many people.
Internalization may not be subject to the small-group limits of the reputation
and repeated-interaction mechanisms. However, it may also be the case that
unprincipled people are drawn into the political arena (a selection effect) or
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that even principled people find it difficult to resist immediate pressure and
may rationalize their flip-flops to themselves (cognitive-dissonance
reduction).

5. Public Opinion.-Public opinion may constrain the ability of agents
to flip-flop. If the public cares about institutional rules, then it will
disapprove of those who try to manipulate them. But does the public have
institutional values? One study suggests that public approval of the Supreme
Court depends on whether the public approves of particular outcomes, not on
the jurisprudential quality of the opinions. 181 This seems hardly surprising.
Still, politicians try to avoid the "flip-flopper" label, suggesting that the
prospect of public disapproval plays at least some role in constraining flip-
flopping.

6. Foreign Involvement. -Political agents may try to constrain flip-
flopping by seeking enforcement from foreign countries. A well-known
theory posits that when eastern European countries made the transition to
democracy in the 1990s, the initial wave of liberal leaders worried that
reactionary elements would initially agree to liberal constitutional reforms
but then flip-flop when those elements finally came to power.1 82 To forestall
such flip-flopping, these countries entered human rights treaties hoping that
the threat of foreign involvement would deter the reactionaries.1 83 Another
example is the use that some former British colonies make of the Privy
Council to settle internal disputes.1 84

Foreign involvement as an enforcement mechanism must itself be
subject to limits, given that the foreign countries that are empowered to
intervene may themselves refuse to obey the rules. For this reason, most
countries are not enthusiastic about yielding sovereignty to foreign countries
or international organizations.1 85

181. See Dion Farganis, Do Reasons Matter? The Impact of Opinion Content on Supreme Court
Legitimacy, 65 POL. RES. Q. 206, 211 (2012) (discussing study results that suggest that the rationales
underlying Supreme Court opinions affect the Court's public legitimacy to a lesser degree than case
outcomes).

182. Andrew Moravcsik, Explaining International Human Rights Regimes: Liberal Theory and
Western Europe, 1 EUR. J. INT'L REL. 157, 166-67 (1995).

183. Id. at 167.
184. See Role of the JCPC, JUD. COMMITTEE PRIVY COUNCIL, https://www.jcpc.uk/about/role-

of-the-jcpc.html#Commonwealth [https://perma.cc/FT9P-558Y] (identifying Commonwealth
states that allow appeals to the Judicial Committee of the British Privy Council).

185. ERIC A. POSNER & ALAN O. SYKES, ECONOMIC FOUNDATIONS OF INTERNATIONAL LAW
9, 87 (2013).
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Conclusion

It is tempting to dismiss politicians, judges, and commentators as
hypocrites who constantly shift positions on institutional norms so as to
advance their electoral, political, or ideological interests. The temptation
should be resisted. In most cases, there is a consensus about institutional
rules which anchor debate and allow government to function. But when the
rules are ambiguous, flip-flops do arise. Unfortunately, ambiguity and hence
flip-flopping are present in many important settings. We have seen that real
or apparent flip-flopping can be found in recurring debates over the authority
of the President and the Supreme Court.

In our view, many flip-flops are a product of motivated reasoning and,
in particular, merits bias. Often the merits seem clear and, if so, one's
judgments about institutional issues may be decisively influenced by one's
judgments about the merits. We have identified highly suggestive evidence
of merits bias; we suspect that the phenomenon accounts for a large number
of flip-flops. But it is also true that institutional arguments are often
opportunistic and hence tactical. Because politicians are not usually
punished for making purely tactical arguments, and because they have strong
incentives either to oppose or support the incumbent president, a degree of
institutional flip-flopping is inevitable. Within courts, the constraints of
multimember tribunals and the occasional difficulty of achieving a five-
person consensus on a single opinion also ensure a significant amount of flip-
flopping.

Some of the most interesting flip-flops are a product of learning. In
principle, it is not simple to distinguish between motivated reasoning and
Bayesian updating. When people change their evaluations of a powerful
Presidency or judiciary, the two may be simultaneously involved. But there
is no question that when some people flip, it is because of a period of
disappointment with a particular allocation of institutional authority.
Sometimes, of course, the relevant learning is not pertinent to the question at
hand and hence does not justify the flip-flop. But to the extent that an
assessment of consequences legitimately bears on judgments about the
allocation of authority, flip-flops may turn out to be honorable.

In theory, there is a right answer to the question of what institutional
arrangements should be-whether, for example, it advances the public
interest if the Senate can filibuster presidential nominees. In practice,
however, the answer is often obscure, and agents are not always well-
motivated to implement that answer even if they can identify it. A
fundamental problem arises because an agent's short-term substantive or
electoral interests may be inconsistent with reform of suboptimal institutional
arrangements. These problems give rise to both naive and tactical flip-flops.

The veil of ignorance offers a useful way of disciplining argument about
flip-flops. When agents cannot show that an apparent flip-flop is only
apparent, they are vulnerable to charges that they are naive or acting in bad
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faith. In some cases, these charges will carry some sting and help change
behavior. More important, when flip-flopping over a particular issue is
pervasive, we have an important signal that a constitutional or institutional
norm is unsettled.' 86

In that case, the veil of ignorance provides a useful device for forging
consensus on what norm should be recognized. With the help of the veil, one
can propose institutional norms that promote resolution of unproductive
disagreements and that are also fair because they give no advantage to those
on different sides of a partisan or policy divide. In this way, the long-term
(and common) interest in a well-functioning government that provides
benefits to all or most can be seen to outweigh the short-term advantage of
insisting on institutional norms that advance immediate political objectives.
In light of short-term incentives and merits bias itself, we have identified
significant obstacles to achieving the necessary consensus, but history
demonstrates that those obstacles can sometimes be overcome.

186. For more information on periods of constitutional uncertainty, see Sanford Levinson &
Jack M. Balkin, Constitutional Crises, 157 U. PA. L. REV. 707, 708-16 (2009); Eric A. Posner &
Adrian Vermeule, Constitutional Showdowns, 156 U. PA. L. REV. 991, 993-1010 (2008).
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Notes

Sports for Boys, Wedding Cakes for Girls:
The Inevitability of Stereotyping in Schools
Segregated by Sex*

This Note argues that in light of psychological research demonstrating
that stereotypes flourish when groups are segregated on the basis of visible
characteristics such as sex, all schools that are segregated on the basis of sex
violate the Fourteenth Amendment's guarantee against sex discrimination.
Though the Supreme Court in United States v. Virginia left open the question of
whether sex-segregated schools are constitutional, the Virginia court clearly

articulated that the cornerstone of constitutional sex-discrimination analysis is
the inquiry of whether or not the state's classification on the basis of sex serves
to reinforce stereotypes. This Note offers an in-depth look at the leading
psychological theories on stereotypes, examining what they are, how they
operate, and in what conditions they thrive or are diminished. Situating this
research in the history of sex-segregated schooling and the current
proliferation of single-sex programs, this Note argues that single-sex schools-
simply by virtue of segregating boys from girls-serve to perpetuate stereotypes
about how males and females should behave, to what they should aspire, and
what talents and capabilities they possess. Thus single-sex schools present a
constitutional problem: by their very nature they violate the anti-stereotyping
principle articulated by the Supreme Court's sex-discrimination jurisprudence
and, as such, violate the Fourteenth Amendment.

Introduction

The law does not generally concern itself with understanding the basic
cognitive processes of human beings, however relevant such an under-
standing may be in shaping our legal system.' But when men and women-
or rather, in our context, boys and girls-are treated differently solely
because of their sex, courts are required to delve into the building blocks of
our minds. This is because courts are required to determine whether or not
different treatment on the basis of sex perpetuates or diminishes stereotypes

* I would first like to thank Professor Joseph Fishkin for all of his generous and insight and
feedback throughout the writing process. I would also like to thank Professors Cary Franklin,
Jerusha Detweiler-Bedell, and Brian Detweiler-Bedell for giving me the building blocks from
which this Note has grown. I would also like to thank my wonderful husband and parents for their
unconditional support and encouragement.

1. See Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Approach
to Discrimination and Equal Employment Opportunity, 47 STAN. L. REV. 1161, 1164-65 (1995)
(arguing that current Title VII jurisprudence fails because it does not take cognitive biases into
account).
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about males and females: a determination that demands a look at what
stereotypes are, how they operate, and how they affect our behavior.

Whether public schools that are segregated based on sex are
constitutional is an open question: the Supreme Court in United States v.
Virginia2 made a point to keep it that way.3 But the Court has informed us
that in situations where people are classified on the basis of sex alone, the
pivotal question is whether or not the classification perpetuates "stereotypic
notions" about males and females. 4 Should the state's purpose for
separating the sexes rest on stereotypes of male and female talents,
capacities, or preferences, it would violate the equal protection guarantee of
the Fourteenth Amendment.5 As such, the case law demands an inquiry
into what stereotypes are, how they operate, and whether or not it is
possible for segregated schools to work to dissipate rather than reinforce
them. And determining whether stereotypes are perpetuated or diminished
demands a look at psychological research.

Contrary to what we would like to believe, stereotypes are not
invidious, corrosive, hateful attitudes that only bigots endorse. 6 Stereotypes
are as basic as breathing-they are a simple by-product of how our brains
categorize and make sense of the world.7 Building on this understanding,
psychologists have found that mere segregation of different types of people
serves to enforce stereotypes.8 Just putting boys in one room and girls in
another signals their difference and, as a consequence, makes the other
group into a stereotype.

In this Note, I argue that in light of the psychological research
exposing the effects of segregation on our natural biases, sex-segregated
schooling inherently promotes sex stereotyping and is therefore
unconstitutional under the Fourteenth Amendment. Part I outlines the
existing constitutional and statutory law in the area of school segregation
and highlights the jurisprudential focus on the promotion of sex stereotypes.
Part II gives a brief history of sex-segregated schooling in the United States,
outlines the most popular single-sex programs in our country today, and
explains why experimental psychology research is a necessary addition to
the dialogue on sex stereotypes in single-sex schools. Part III explores the

2. 518 U.S. 515 (1996).
3. Id. at 534 n.7; see also infra subpart I(A).
4. Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724-25 (1982); see also United States v.

Virginia, 518 U.S. at 550 (elaborating on why the admission policy of the sex-segregated school at
issue, Virginia Military Institute, cannot be based on generalizations about women).

5. United States v. Virginia, 518 U.S. at 533-34; Miss. Univ. for Women, 458 U.S. at 729-30.
6. See KRISTIN J. ANDERSON, BENIGN BIGOTRY: THE PSYCHOLOGY OF SUBTLE PREJUDICE

1-4 (2010) (observing a shift from overt bigotry to subtle prejudice).
7. Carol Lynn Martin & Charles F. Halverson, Jr., A Schematic Processing Model of Sex

Typing and Stereotyping in Children, 52 CHILD DEV. 1119, 1119-20 (1981).
8. See id. at 1125 (observing that applying schemas in sex stereotyping may result in

affirming those stereotypes).
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psychological research that makes up our understanding of stereotypes and
the effects of segregation on the development and reinforcement of those
stereotypes. Finally, Part IV discusses the implications and impact of the
experimental-psychology research on law and policy.

The focus of this Note is limited to K-12 public schools for two main
reasons. First, the most current, pertinent psychological research on the
impact of sex segregation focuses on children, so the implications of
segregation are the most clear for the K-12 age group. Second, the
consequences of any constitutional development in this area would almost
exclusively impact K-12 schools. This is because most single-sex colleges
are private schools and thus likely beyond the reach of the Fourteenth
Amendment, which requires state action.9 However, it is worth noting that
the same cognitive mechanisms that perpetuate stereotypes in boys and girls
also perpetuate stereotypes in adult men and women.' 0 Some of these
studies have even focused on these effects in adults and observed the same
increased stereotyping in segregated environments." These studies suggest
that sex-segregated colleges such as Wellesley or Smith College may also
perpetuate stereotypes, but they do not present the constitutional problem
segregated public schools do.

I. The Legal Framework of Segregated Public Schooling

A. Constitutional Framework

The 1960s and 1970s witnessed the development of the jurisprudence
defining what it means to discriminate on the basis of sex.' 2 Though sex
discrimination was originally conceptualized based on the idea that the
subjugation of women paralleled the subjugation of black Americans,1 3 as
the law surrounding sex discrimination developed, a distinct "anti-
stereotyping" principle emerged as the foundation of the analysis.' 4 This
anti-stereotyping theory "dictated that the state could not act in ways that
reflected or reinforced traditional conceptions of men's and women's roles"
in society.'" That is, our legal system cannot reflect or reinforce traditional

9. Brief of Twenty-Six Private Women's Colleges as Amici Curiae in Support of Petitioner at
13-24, United States v. Virginia, 518 U.S. 515 (Nos. 94-1941 & 94-2107), 1995 WL 702837.

10. See infra subparts III(A)-(C).
11. See infra note 209 and accompanying text.
12. Cary Franklin, The Anti-Stereotyping Principle in Constitutional Sex Discrimination Law,

85 N.Y.U. L. REv. 83, 120-22 (2010).
13. Id. at 108-09.
14. Id. at 137-38.
15. Id. at 88.
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notions about how males and females behave, what their preferences are, or
what abilities they have.16

The Court has applied the anti-stereotyping principle to sex-segregated
education in two pivotal cases that shape the constitutional framework for
our analysis: Mississippi University for Women v. Hogan7 and United
States v. Virginia.

1. Mississippi University for Women v. Hogan.-The Court first
considered the issue of schooling segregated by sex after a male applicant
was denied admission to the Mississippi University for Women School of
Nursing's baccalaureate program. 1 The Court found the school's argument
that its admissions policy compensated for past discrimination against
women unpersuasive, reasoning that the single-sex policy "tends to
perpetuate the stereotyped view of nursing as an exclusively woman's
job."1 9 By funding nursing programs for women at a disproportionately
higher rate than nursing programs for men, the state "allot[ted] more
openings in its state-supported nursing schools to women than it [did] to
men," thereby lending "credibility to the old view that women, not men,
should become nurses," and creating a "self-fulfilling prophecy."20

The Court's holding did not reach whether sex segregation in separate-
but-equal facilities was itself unconstitutional,2 ' only that it was
impermissible to exclude one sex without providing comparable
educational alternatives.22 However, this case made clear that "archaic and
stereotypic notions" or "fixed notions concerning the roles and abilities of
males and females" are not permissible objectives for sex-segregated
education.23

16. See United States v. Virginia, 518 U.S. 515, 533 (1996) (noting that the justification for
sex-based classifications "must not rely on overbroad generalizations about the different talents,
capacities, or preferences of males and females").

17. 458 U.S. 718 (1982).
18. Id. at 720-21.
19. Id. at 729.
20. Id. at 730.
21. Id. at 720 n.l.
22. See id. at 728-29 (rejecting the idea that an all-female nursing school was needed to

provide women with equal educational opportunities to men in nursing).
23. Id. at 724-25.
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In his dissent, Justice Powell was critical of the Court for bowing to
the "conformity" of coeducation and urged that the women of Mississippi
be allowed the "choice" of a single-sex "diversity" option. 24 Justice Powell
was the first to frame a single-sex educational environment as a "diversity
option" for those seeking an alternative to coeducation,25 a framework that
proponents of single-sex schools continue to advocate today.26

2. United States v. Virginia.-The Supreme Court again considered
sex-segregated education when a female applicant was denied admission to
the publicly funded Virginia Military Institute (VMI), which featured
"adversative" military training, including spartan barracks living, a
complete absence of privacy, and harsh physical training.27 After lower
courts ruled that offering "the unique benefits of a VMI-type of education to
men and not to women" violated the Equal Protection Clause,28 VMI
partnered with Mary Baldwin College to create a separate, parallel program
for women: the Virginia Women's Institute for Leadership (VWIL).29 The
VWIL creators determined that "a military model and, especially VMI's
adversative method, would be wholly inappropriate for educating and
training most women for leadership roles,"30 and instead fashioned a
program which used a cooperative method of education that reinforced self-
esteem. 31 In contrast to VMI's emphasis on military training, VWIL
students' military participation was "largely ceremonial."3 2 VWIL, unlike
VMI, did not offer bachelors of engineering or science degrees and was
vastly underfunded in comparison.33

The Court ruled in favor of the United States, concluding that VWIL
was an inadequate remedy for excluding women from admission to VMI. 34

The opinion by Justice Ginsburg explained that VMI's refusal to admit
women was rooted in the history of relegating women to separate spheres

24. Id. at 735 (Powell, J., dissenting).
25. Nancy Levit, Separating Equals: Educational Research and the Long-Term Consequences

of Sex Segregation, 67 GEO. WASH. L. REV. 451, 460 (1999).
26. See, e.g., Christina Hoff Sommers, The Bizarre, Misguided Campaign to Get Rid of

Single-Sex Classrooms, ATLANTIC (Oct. 4, 2013), http://www.theatlantic.com/education/archive/
2013/10/the-bizarre-misguided-campaign-to-get-rid-of-single-sex-classrooms/280262/ [http://
perma.cc/93CD-M2C8] (arguing that choice between single-sex and coeducation schools reflects
a decision for parents and students based on educational needs).

27. United States v. Virginia, 518 U.S. 515, 522, 530-31 (1996).
28. United States v. Virginia, 976 F.2d 890, 899-900 (4th Cir. 1992), aff'd, 518 U.S. 515

(1996).
29. United States v. Virginia, 518 U.S. at 526.
30. United States v. Virginia, 852 F. Supp. 471, 476 (W.D. Va. 1994), aff'd, 44 F.3d 1229

(4th Cir. 1995), rev'd, 518 U.S. 515 (1996), vacated, 96 F.3d 114 (4th Cir. 1996).
31. United States v. Virginia, 518 U.S. at 527.
32. Id. (quoting United States v. Virginia, 44 F.3d at 1234).
33. Id. at 551-52.
34. Id. at 534.
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by depriving them of the right to vote,35 the right to control their own
property,36 and the right to equal opportunity in the workplace justified by
sex-role stereotyping.37 The exclusion of women from the military
academy, reasoned the Court, originated from that history of stereotyping. 38

So-called "gender-based developmental differences" that women tend to
"thrive in a cooperative atmosphere" whereas men "tend to need an
atmosphere of adversativeness," were an impermissible basis upon which to
exclude women, 39 and "rel[ied] on overbroad generalizations about the
different talents, capacities, or preferences of males and females." 40 Even
though most women would not choose VMI's adversative method, the
Court reasoned, the state could not constitutionally exclude those women
who would choose to attend.4 1

Educators in single-sex institutions realized the implications of this
decision went far beyond military academies in Virginia, and many
institutions filed amicus briefs to the Court. In a brief in support of the
female applicant, twenty-six women's colleges argued their colleges
operated "to dissipate, rather than perpetuate, traditional gender
classifications," 42 and were "particularly effective in preparing [women] for
leadership and success . .. in male-dominated fields." 43

The Court was sympathetic to these arguments in a footnote, stating
their holding did not reach the amici's institutions:

Several amici have urged that diversity in educational opportunities
is an altogether appropriate governmental pursuit and that single-sex
schools can contribute importantly to such diversity. Indeed, it is the
mission of some single-sex schools "to dissipate, rather than
perpetuate, traditional gender classifications." We do not question
the Commonwealth's prerogative evenhandedly to support diverse

educational opportunities. 44

Thus, single-sex programs which operate to dissipate gender
stereotypes are likely constitutionally permissible as a diversity option in
education, while programs that rely on stereotypes of male and female
talents, capacities, or preferences violate the equal protection guarantee of
the Fourteenth Amendment.

35. Id. at 531.
36. Id. at 532.
37. Id. at 543.
38. Id. at 536-37.
39. Id. (quoting United States v. Virginia, 766 F. Supp. 1407, 1434-35 (W.D. Va. 1991)).
40. Id. at 533.
41. Id. at 541-43.
42. Brief of Twenty-Six Private Women's Colleges as Amici Curiae in Support of Petitioner,

supra note 9, at 5.
43. Id. at 25.
44. United States v. Virginia, 518 U.S. at 534 n.7 (citation omitted).
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B. Statutory Framework

1. Title IX of the 1972 Education Amendments.-Title IX was passed
as a part of the 1972 Education Amendments; its controlling provision
reading as follows: "No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or activity
receiving Federal financial assistance . . . ."45 In accordance with Title IX,
the Department of Health, Education, and Welfare passed regulations
outlining the scope of the statute in 1975.46 The regulations eliminated
segregated health classes, physical-education classes, and vocational
subjects such as welding classes, and banned discriminatory counseling and
sex-biased guidance tests and materials.47 Sex segregation was permitted in
public schools only in very narrow circumstances: contact sports, sex-
education classes, choral groups, and when segregation was designed to
overcome the effects of past discrimination.48

The 1975 regulations were the governing statutory law until 2001,
when Congress passed an education-bill amendment offering funding to
single-sex schools and loosening restrictions.49 In accordance with the
legislation, the Department of Education amended the Title IX regulations
in 2006 to expand the circumstances under which school districts could
offer single-sex programs.5 Under the 2006 amendment, the requirements
for single-sex programs are as follows: (1) each single-sex program must be
based on the school's "important objective"5 1 established at the program's
inception;52 (2) the program must be "substantially related" to achieving
that objective either by providing "diverse educational opportunities" or by
"meet[ing] the particular, identified educational needs of its students";53

45. Education Amendments of 1972, Pub. L. No. 92-318, 901(a), 86 Stat. 235, 373 (codified
at 20 U.S.C. 1681 (2012)).

46. DAVID TYACK & ELISABETH HANSOT, LEARNING TOGETHER: A HISTORY OF

COEDUCATION IN AMERICAN PUBLIC SCHOOLS 255-56 (1992).

47. Id. at 256.
48. AM. ASS'N OF UNIV. WOMEN, SEPARATED BY SEX: TITLE IX AND SINGLE-SEX

EDUCATION 4 (2011), http://www.aauw.org/files/2013/02/position-on-single-sex-education-
112.pdf [http://perma.cc/R7VY-6ZRF].

49. PEG TYRE, THE TROUBLE WITH BOYS: A SURPRISING REPORT CARD ON OUR SONS,
THEIR PROBLEMS AT SCHOOL, AND WHAT PARENTS AND EDUCATORS MUST DO 212 (2008).

50. AM. CIVIL LIBERTIES UNION, PRELIMINARY FINDINGS OF ACLU "TEACH KIDS, NOT
STEREOTYPES" CAMPAIGN 8 (2012), https://www.aclu.org/files/assets/doe-ocr_report2_0.pdf
[https://perma.cc/TZR7-AWFM].

51. 34 C.F.R. 106.34(b)(1)(i) (2015).
52. OFFICE FOR CIVIL RIGHTS, U.S. DEP'T OF EDUC., QUESTIONS AND ANSWERS ON

TITLE IX AND SINGLE-SEX ELEMENTARY AND SECONDARY CLASSES AND EXTRACURRICULAR
ACTIVITIES 5 (2014), http://www2.ed.gov/about/offices/list/ocr/docs/faqs-title-ix-single-sex-
201412.pdf [http://perma.cc/2ZAD-E4SW].

53. 34 C.F.R. 106.34(b)(1)(i)(A)-(B).
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(3) a single-sex program must be "completely voluntary";54 and (4) single-
sex programs may not "rely on overly broad generalizations about the
different talents, capacities, or preferences of either sex."55

Therefore, under Title IX, single-sex programs are permissible as a
diversity option so long as they comport with the constitutional anti-
stereotyping principle and do not promote sex stereotypes.

II. Coeducational and Single-Sex Education: Then and Now

A. A History of Single-Sex and Coeducational Education

In early America, a central function of both single-sex and
coeducational schooling was to promote "the development of appropriate
sex roles."56 Girls were to be trained to be mothers and wives, while boys
were to be trained to be doctors, lawyers, and businessmen.5 7 Early
feminists advocated for coeducational schooling as a way to achieve a
blending of the traditional roles of men and women. 58 Later feminists in the
1960s and 1970s sought to reform schooling to increase women's
opportunities by eliminating sex bias and reducing sex stereotyping. 59

Under the legal backdrop of Title IX and Brown v. Board of Education,60

feminists all but eliminated single-sex schooling by forcing all-male
institutions to admit women. 61

However, in the early 1990s, many feminist advocates changed tack.
In 1992, the American Association of University Women released a report
entitled How Schools Shortchange Girls that documented systemic
discrimination against girls in public schools, ranging from sex bias in
curriculum, to lack of attention paid by instructors, sexual harassment of
girls, and classroom activities that appealed only to boys. 62 The result, the
report said, was a kind of "learned helplessness," or lack of academic
perseverance in girls. 63

54. Id. 106.34(b)(1)(iii).
55. Id. 106.34(b)(4)(i).
56. CORNELIUS RIORDAN, GIRLS AND BOYS IN SCHOOL: TOGETHER OR SEPARATE? 52

(1990).
57. See Gary J. Simson, Separate but Equal and Single-Sex Schools, 90 CORNELL L. REV.

443, 449 (2005) (explaining that "the history of public single-sex education ... is one dominated
by gender role stereotyping, with all-boys schools typically oriented to training for professional
and economic success and all-girls schools commonly oriented to training to be wives and
mothers and to fill certain low-paying, low-status jobs").

58. TYACK & HANSOT, supra note 46, at 244.
59. Id. at 244-47.
60. 347 U.S. 483 (1954).

61. TYRE, supra note 49, at 207.
62. AM. ASS'N OF UNIV. WOMEN, HOW SCHOOLS SHORTCHANGE GIRLS: A STUDY OF

MAJOR FINDINGS ON GIRLS AND EDUCATION 61-74 (1992).

63. Id. at 69.
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Though the report was intended to galvanize public schools to address
the rampant institutional sexism, it gave rise to a movement embracing
single-sex schools for girls.64 If coeducational schools were inadequate,
feminists and parents reasoned, girls would be better served in a single-sex
environment. 65 Institutions like the Young Women's Leadership School of
East Harlem were established, modeled after the elite, all-girls private
schools and featuring small classes, college prep, and high expectations. 66

After 100% of the school's first graduating class went on to attend college
in 2001, institutions following this model proliferated across the country. 67

In the wake of the girls' school movement, a litany of writers
highlighted boys' struggles in school 68-struggles that came to be known as
the "Boy Crisis."69 Many of these writers blamed "misguided feminism"
for neglecting boys70 and claimed boys were institutionally disadvantaged.7'
Other writers argued that boys were suffering in school because teachers
failed to take into account inherent differences in learning between the
sexes. These popular texts prompted a movement toward boys' schools
with "boy friendly" curriculum and male role models.73

Though boys' achievement in some areas is lagging behind girls,74 it is
unclear whether boys are really facing a crisis or if the contrast is due either
to girls doing better or disadvantaged, minority boys doing worse. 75

Despite this lack of consensus on the Boy Crisis, private boys' schools

64. TYRE, supra note 49, at 208.
65. Id.
66. Id. at 211.
67. Cornelius Riordan, What Do We Know About the Effects of Single-Sex Schools in the

Private Sector?: Implications for Public Schools, in GENDER IN POLICY AND PRACTICE:
PERSPECTIVES ON SINGLE-SEX AND COEDUCATIONAL SCHOOLING 10, 24 (Amanda Datnow &
Lea Hubbard eds., 2002).

68. Marcus B. Weaver-Hightower, Issues of Boys' Education in the United States: Diffuse
Contexts and Futures, in THE PROBLEM WITH BOYS' EDUCATION: BEYOND THE BACKLASH 1, 4-
6 (Wayne Martino et al. eds., 2009).

69. SARA MEAD, EDUC. SECTOR, THE EVIDENCE SUGGESTS OTHERWISE: THE TRUTH ABOUT
BOYS AND GIRLS 4 (2006), http://educationpolicy.air.org/sites/default/files/publications/
ESOBoysAndGirls.pdf [http://perma.cc/AEU4-F74Y].

70. E.g., Weaver-Hightower, supra note 68, at 5; see also CHRISTINA HOFF SOMMERS, THE
WAR AGAINST BOYS: HOW MISGUIDED FEMINISM IS HARMING OUR YOUNG MEN 44 (2000)
(criticizing the viewpoint that "[w]e badly need to raise boys more like we raise girls").

71. E.g., WILLIAM POLLACK, REAL BOYS: RESCUING OUR SONS FROM THE MYTHS OF
BOYHOOD, at xxii-xxiv (1998); TYRE, supra note 49, at 65-66.

72. MICHAEL GURIAN, BOYS AND GIRLS LEARN DIFFERENTLY!: A GUIDE FOR TEACHERS
AND PARENTS 54 (2001); LEONARD SAX, WHY GENDER MATTERS: WHAT PARENTS AND
TEACHERS NEED TO KNOW ABOUT THE EMERGING SCIENCE OF SEX DIFFERENCES 8-9 (2005).

73. Wayne Martino, Michael Kehler & Marcus B. Weaver-Hightower, Preface, in THE
PROBLEM WITH BOYS' EDUCATION: BEYOND THE BACKLASH, supra note 69, at xii, xii.

74. See Weaver-Hightower, supra note 68, at 9-11. Boys are less likely to enroll in college
but more likely to be learning disabled, abuse substances, commit suicide, and be the victims and
perpetrators of crime. Id. at 11-12.

75. MEAD, supra note 69, at 3.
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experienced a resurgence of popularity as the standard-bearers of "boy-
centered" education, as they were thought to be better equipped to handle
"more active, messier, less organized, more energetic, noisier, and funny"
boys. 76 Similarly, in response to even poorer outcomes for black and Latino
students, school districts have begun targeting low-performing minority
schools for sex segregation.77

In the face of the demand for single-sex schools, legislators loosened
Title IX restrictions on single-sex public education and made annual
funding available for such programs in 2001.78 In 2006, the Department of
Education clarified that the 2001 law meant single-sex education was legal
within the constitutional parameters of Mississippi University for Women
and United States v. Virginia.79 Since then, public single-sex schooling has
flourished. Between 1995 and 2008, the number of single-sex public
schools went from two to forty-nine, while the number of public schools
offering single-sex classes went from twelve to 518 between 2002 and
2009.80 As of 2014, "there are about 750 public schools around the country
with at least one single-sex class and 850 entirely single-sex public
schools."8 1

Single-sex educational environments are being implemented at an
unprecedented rate and are now more pervasive than they have been for the
last two decades. Such a proliferation demands an inquiry into the benefits
and drawbacks of single-sex schooling, particularly addressing the
constitutional question of whether or not single-sex institutions promote sex
stereotypes.

B. Current Single-Sex Programs and Their Justification

Single-sex environments are diverse, and they vary in inspiration and
implementation. Though the diversity of single-sex programs is vast, the
following section articulates some of the more popular and developed
programs in the United States today.

76. TYRE, supra note 49, at 209-10.
77. See, e.g., Press Release, Am. Civil Liberties Union, ACLU Requests Federal Investigation

of Austin ISD for Sex and Racial Discrimination at Two Schools (Sept. 3, 2014), https://www.aclu
.org/news/aclu-requests-federal-investigation-austin-isd-sex-and-racial-discrimination-two-
schools [https://perma.cc/2ZMQ-FN6Y] (detailing a lawsuit against the Austin Independent
School District for zoning predominantly black and Latino students into single-sex schools).

78. TYRE, supra note 49, at 212.

79. See id. at 213.

80. Janna Jackson, 'Dangerous Presumptions': How Single-Sex Schooling Reifies False
Notions of Sex, Gender, and Sexuality, 22 GENDER & EDUC. 227, 227 (2010).

81. Motoko Rich, Old Tactic Gets New Use: Public Schools Separate Girls and Boys, N.Y.
TIMES (Nov. 30, 2014), http://www.nytimes.com/2014/12/01/education/single-sex-education-
public-schools-separate-boys-and-girls.html [perma.cc/LJ8C-CYCZ].
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1. "Different-Learning-Styles" Programs.-The majority of recently
implemented single-sex programs have premised their programs on the
conclusion that boys and girls learn differently, and therefore both sexes
benefit from separate programs tailored to their different learning styles. 82

A recent review from the American Civil Liberties Union indicated that in
the twenty-one districts reviewed across fifteen states, virtually all single-
sex programs were premised on this theory. 83  Though biological
differences between males and females have long been used to justify
segregation in schools, 84 this recent theory primarily has its origins in the
biological and brain research of Dr. Leonard Sax and Michael Gurian. A
2010 estimate suggested that Dr. Sax's organization, the National
Association for Single Sex Public Education, was directly involved in about
half of the 360 then-existing single-sex programs and that 300 of the
programs were influenced by his theory. 85

Both Sax and Gurian recommend boys and girls be taught separately
so teachers can use different teaching styles and learning environments
tailored to the innate, biological differences between the sexes. 86  For
example, Sax proposes that because of physiological differences in the way
girls and boys hear sounds, teachers in boys' classrooms should "speak
loudly and in short, direct sentences with clear instructions: 'Put down your
papers. Open your books. Let's get to work! Mr. Jefferson, that includes
you. '"7 Meanwhile, in girls' classrooms, teachers should "speak much
more softly, using more first names with more terms of endearment and
fewer direct commands: 'Lisa, sweetie, it's time to open your book. Emily,
darling, would you please sit down for me and join us for this exercise?" 88

Sax also argues that due to innate differences in how males and
females respond to stress, "boys are energized by confrontation and by
time-constrained tasks," while girls do better when time constraints are
removed.89 Similarly, Sax contends that because of sex differences in the

82. See CORDELIA FINE, DELUSIONS OF GENDER: How OUR MINDS, SOCIETY, AND
NEUROSEXISM CREATE DIFFERENCE 163 (2010) (describing a "brain-based" justification for
same-sex schooling).

83. AM. CIVIL LIBERTIES UNION, supra note 50, at 3.

84. See TYACK & HANSOT, supra note 46, at 146-47 (noting that Dr. Edward H. Clarke of
Harvard Medical School and G. Stanley Hall of Clark University argued for single-sex education
in 1873 because of "fundamental biological differences between adolescent girls and boys").

85. FINE, supra note 82, at 162-63.
86. See GURIAN, supra note 72, at 54 (arguing that boys and girls are neurologically different

and that a failure to recognize these differences causes harmful educational biases); SAX, supra
note 72, at 7 (claiming that failure to recognize differences between males and females in early
education has caused substantial harm over the past several decades).

87. Leonard Sax, Six Degrees of Separation: What Teachers Need to Know About the
Emerging Science of Sex Differences, 84 EDUC. HORIZONS 190, 195 (2006).

88. Id.
89. SAx, supra note 72, at 90-91.
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size of the brain's hippocampus, boys are more comfortable with math "for
its own sake," whereas girls are unable to get excited about "pure" math.90
Similarly, Michael Gurian posits that because boys' brains receive daily
"surges" of testosterone, they are better at math tests, whereas girls can
perform best on tests a few days a month when estrogen is high.91 In
addition, Gurian argues boys are better at abstract thinking, making them
naturally better at philosophy, architecture, and engineering. 92

Although the research of Sax and Gurian has inspired many school
districts to change the way they educate boys and girls, their
recommendations have been widely criticized by the scientific commu-
nity.93 For example, Dr. Sax's conclusion that boys are better at pure math
due to differences in the hippocampus glosses over the fact that a
complicated mental process such as solving a geometry problem does not
take place in one circumscribed area of the brain. 94 Additionally, while
there are clear, documented differences in the brains of males and females
such as size, 95 there are more differences between individual members of
the same sex than differences between the sexes themselves. 96 Moreover,
Sax and Gurian ignore the important fact that the brain develops according
to our environment, behavior, and thinking.97 Therefore, any observable
differences in boys and girls may simply be a result of their brains adapting
to the different sort of practice, role models, and reinforcement that boys
and girls experience from birth onward.9 8

In addition to its problematic foundations, research that uses biology to
justify existing differences in males and females is an especially effective
way to reinforce stereotypes. 99 Essentially, when stereotypes are backed by
a biological justification, we are more likely to accept them as true and
perform in accordance with the stereotypes.' 0 0  We can see this
phenomenon historically as well-Sax and Gurian are not the first to use

90. Id. at 101-04.
91. GURIAN, supra note 72, at 28-29.
92. Id. at 45.
93. See FINE, supra note 82, at 162-67 (criticizing Sax and Gurian for faulty interpretations of

neurological research); Diane F. Halpern et al., The Pseudoscience of Single-Sex Schooling, 333
SCIENCE 1706, 1706-07 (2011) (explaining the lack of evidence supporting academic advantages
and neurological necessity of single-sex schooling); Mark Liberman, Sexual Pseudoscience from
CNN, LANGUAGE LOG (June 19, 2008, 7:35 AM), http://languagelog.ldc.upenn.edu/nll/?p=260
[http://perma.cc/H547-XALA] (undermining claims of sex-based differences in auditory ability).

94. FINE, supra note 82, at 169.
95. Halpern et al., supra note 93, at 1706.
96. LISE ELIOT, PINK BRAIN, BLUE BRAIN: HOW SMALL DIFFERENCES GROW INTO

TROUBLING GAPS-AND WHAT WE CAN DO ABOUT IT 11 (2009).

97. See FINE, supra note 82, at 176-77 (noting the importance of environment, behavior, and
thinking in choosing what genes are expressed).

98. ELIOT, supra note 96, at 6-7.
99. FINE, supra note 82, at 172-73.
100. Id. at 185.
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so-called biology to justify disparate education for males and females. In
1873, Edward Clarke proposed in his book, Sex in Education, that when
women are exposed to intellectual study and competition, energy is directed
away from their ovaries and to the brain, which endangers fertility and
causes other physical ailments.' 01 Therefore, Clarke concluded, girls
required segregated school environments so they could work a third less
than boys in their studies, pursue a less-demanding curriculum, and receive
monthly rest periods.10 2

From our modern vantage point, we can see the blatant stereotyping
that led to these "scientific" conclusions. The Virginia Court even
admonished Clarke's research in its opinion, stating his view "reflect[ed]
widely held views about women's proper place." 10 3 But Clarke was widely
influential during his time, and his book went through seventeen editions. 04

Clarke's work and its popular reception caution us to look critically at
biological research on sex difference and examine whether it simply
reinforces the majority opinion regarding sex roles and behavior.

Also importantly, the Department of Education has made clear this
type of inherent "biological differences" research is inadequate justification
for establishing a single-sex program under Title IX.105  In its recent
Question and Answer publication, the Department of Education gave an
example of an impermissible single-sex program:

Example T: Quiet Elementary School created single-sex fourth-grade

classes for both boys and girls. During the school year, the teachers

of the single-sex classes became aware of studies that show that girls

are born with a significantly more sensitive sense of hearing than

boys, and that the differences grow larger as the children grow older.

Relying on those studies, the school decided that the boys class

would incorporate speaking in a loud tone, while the girls class
would not.

... Use of the specific teaching method (loud talking) would not

comply with Title IX . . .. The leap from the biological differences

to the use of a particular teaching method or strategy for students of

one sex . .. resulted in an overly broad generalization (that loud
talking would improve boys' ability to learn).10 6

Even if Sax and Gurian's research does not in itself reveal the
reinforcement of sex stereotypes, an examination of the programs
themselves makes it clear that the programs reinforce sex stereotypes. For

101. EDWARD H. CLARKE, SEX IN EDUCATION 39-49 (1874).

102. Id. at 154-60.
103. United States v. Virginia, 518 U.S. 515, 536-37 (1996).
104. Id. at 536 n.9.
105. OFFICE FOR CIVIL RIGHTS, supra note 52, at 22.
106. Id.
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example, a secondary school in Pittsburgh, Pennsylvania, sought to ensure
students would experience "male-hood and female-hood defined space[s],"
exhibiting characteristics of "warrior, protector, and provider" for boys and
allowing girls "space/time to explore things that young women like
[including] writing, applying and doing make-up & hair, art." 107  A
Wisconsin school district trained teachers to motivate boys with cries of
"hierarchy!!! Competition!!!," "Being 'On Top' . . . Being a winner!!"
while motivating girls by getting them to "care," and be "'[a]ccepted',
liked, and loved."10 8 In Theodore, Alabama, sixth-grade boys were asked to
brainstorm action words used in sports for a language-arts exercise, while
girls were asked to design their dream wedding cake.1 09 In Vermilion
Parish, Louisiana, boys read Where the Red Fern Grows because boys like
"hunting" and "dogs" and girls read The Witch of Blackbird Pond because
girls like "love stories."'' 0

These programs rely on stereotypes that girls like makeup and
weddings and are motivated by relationships, while boys are motivated by
competition and like sports and hunting. While it may be true that the
majority of girls like weddings and the majority of boys like sports, these
programs clearly rely on "overbroad generalizations about the different
talents, capacities, or preferences of males and females," prohibited by
United States v. Virginia."' However, even though it is evident these
different-learning-styles programs are illegal under Title IX and the
Fourteenth Amendment, the question remains whether it is possible for
single-sex programs to withstand constitutional muster in another form.

2. STEM Programs for Young Women.-These programs seek to
address the lack of women in the sciences by offering single-sex programs
that emphasize a rigorous science, technology, engineering, and math
(STEM) curriculum, female role models in the sciences, and leadership
opportunities. Examples include the Ann Richards School for Young
Women Leaders in Austin, Texas," 2 and the Young Women's Leadership
School in Queens, New York."'

107. AM. CIVIL LIBERTIES UNION, supra note 50, at 30 (alteration in original).

108. Id. at 42, 47.
109. David Holthouse, Gender Segregation: Separate but Effective?, TEACHING TOLERANCE,

Spring 2010, at 25, 26.
110. Brief for the Plaintiffs-Appellants at 42, Doe ex rel. Doe v. Vermilion Par. Sch. Bd., 421

F. App'x 366 (5th Cir. 2011) (No. 10-30378), 2010 WL 3050251.

111. United States v. Virginia, 518 U.S. 515, 533 (1996).
112. Curriculum, ANN RICHARDS SCH. FOR YOUNG WOMEN LEADERS, http://www

.annrichardsschool.org/school/curriculum [http://perma.cc/6VNN-8Z5Y].
113. The Young Women's Leadership School, Queens, NEW VISIONS FOR PUB. SCHOOLS,

http://www.newvisions.org/schools/entry/28Q896 [http://perma.cc/FJ6R-2UCD].
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It is undeniable that these programs seek to address a critical problem.
Women make up a mere 20% of engineering majors, and the proportion of
Bachelor of Science degrees awarded to women in computer science has
actually declined since the mid-1980s, dwindling from 37% to 28%."4
Though young girls perform about as well as boys in the sciences,115 by
eighth grade girls are more likely to agree they are "just not good in
mathematics,""i6 and in high school girls choose to take Advanced
Placement (AP) science classes at much lower rates than boys." 7

Researchers have suggested that starting in middle school boys dominate
math and science classes, and girls fear if they are viewed as science nerds
they will be less popular with the boys.' 18 To address these gaps, single-sex
programs seek to bolster girls' confidence and interest in math by providing
an environment where boys are unable to dominate." 9 Girls have female
science teachers to look up to and more opportunities to participate in their
education as leaders.

As encouraging as these programs are as a means to promote sex
equality in male-dominated fields, the results come with some reservations.
First, while these programs boast high test scores in math and the
sciences, a recent study shows students' achievement can be attributed to
the quality of the students selected for the school and the positive influence
that high-quality peers have on learning.12' In other words, the efficacy of
the programs is not due to the single-sex environment, but rather because
the school is selective about which students are allowed to attend. Second,
though female role models in STEM careers are essential to combat
stereotypes that math and science are primarily male domains,122 schools do
not have to be single sex to hire more female math and science teachers. In
fact, single-sex programs such as these may serve to siphon off capable
female math and science teachers from coeducational schools. Last, as I
discuss in Part III, social and developmental psychological research
suggests segregation on the basis of gender at any age serves to foster sex
stereotypes.

114. ELIOT, supra note 96, at 210.
115. Id. at 209.
116. Id. at 236.
117. Id. at 209.
118. Id. at 240-41.
119. See Amy Roberson Hayes et al., The Efficacy of Single-Sex Education: Testing for

Selection and Peer Quality Effects, 65 SEX ROLES 693, 694 (2011) (stating that proponents of
single-sex education are "more supportive of girls' academic achievement in counter-stereotypic
domains such as math and science than classrooms that include males").

120. E.g., School Overview & History, ANN RICHARDS SCH. FOR YOUNG WOMEN LEADERS,
http://www.annrichardsschool.org/school [http://perma.cc/TM4U-PFC3].

121. Hayes et al., supra note 119, at 702.
122. FINE, supra note 82, at 36.
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3. Programs for Black and Latino Boys.-Since the 2006 Title IX
amendments went into effect, single-sex programs targeting black and
Latino boys 123 have become increasingly popular as an attempt to address
the many hardships that fall on these populations. 2 4  Black and Latino
males "lead the nation in homicides, both as victims and perpetrators," and
"their incarceration, conviction, and arrest rates have been higher than all
other groups in most states for over a decade." 25 School-age black and
Latino boys are more likely to be suspended or expelled from school and
are much less likely to enroll in college.1 26  Though socioeconomic
considerations contribute to these statistics, even middle-class black males
are outperformed by their white peers.1 27 These single-sex programs are an
attempt to address these overwhelming difficulties black and Latino males
face.

A number of researchers have proposed that these types of programs
are the ideal way to implement a single-sex school.1 28  For example,
researcher Cornelius Riordan argues single-sex schools are most effective if
the programs are rare and if they are targeted at at-risk minority students.129
He posits that single-sex programs such as these provide a pro-academic
choice for parents and students, and allow them to reject the anti-academic
culture surrounding their culture and schools.13 0

In the single-sex schools targeted at black and Latino boys,
practitioners identified three main strategies for promoting the needs of
their students: "l) changing boys' ideas of masculinity, 2) incorporating an
academic identity, and 3) developing future and leadership."' 3 ' The schools

123. These schools are not racially segregated but are rather located in areas where the
populations are predominantly black and Latino.

124. See Lance T. McCready, Troubles of Black Boys in Urban Schools in the United States:
Black Feminist and Gay Men's Perspectives, in THE PROBLEM WITH BOYS' EDUCATION:

BEYOND THE BACKLASH, supra note 73, at 124, 142 (noting a renewed interest in establishing
single-sex schools to address the needs of students who have been unsuccessful in traditional
coeducational schools, and stating that single-sex schools for black male students have become
increasingly popular as a solution to problems such as low college enrollment rates and overall
academic underachievement).

125. Id. at 126.
126. Id. at 127.
127. Id.
128. See OFFICE OF PLANNING, EVALUATION & POLICY DEV., U.S. DEP'T OF EDUC., SINGLE-

SEX VERSUS COEDUCATIONAL SCHOOLING: A SYSTEMATIC REVIEW 89 (2005), https://www2

.ed.gov/rschstat/eval/other/single-sex/single-sex.pdf [https://perma.cc/37E6-36MA] (mentioning
that a number of authors have proposed that single-sex schools may be "particularly effective for
students of lower socioeconomic status and perhaps specifically for those who are members of
minority or disadvantaged communities").

129. Riordan, supra note 67, at 18.
130. Id. at 19-20.
131. EDWARD FERGUS & PEDRO NOGUERA, METRO. CTR. FOR URBAN EDUC., THEORIES OF

CHANGE AMONG SINGLE-SEX SCHOOLS FOR BLACK AND LATINO BOYS: AN INTERVENTION IN
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seek to change the boys' ideas of masculinity by providing exposure to
black and Latino male role models, by encouraging students to embrace
activities they may perceive as feminine, and by shifting students' focus
away from a masculine identity centered around dominance and sexual
prowess.13 ' The schools seek to promote academic identity in black and
Latino boys by establishing a "brotherhood" to foster and support their
commitment to education in the face of a culture that tells them "doing
homework is betraying their race."1 3 Last, the schools strive to foster a
sense of leadership and future by directing their students to take positive
control of their own lives and give back to the community, "[r]ather than sit
back and be influenced by the negativity of street culture."' 34

There is concern that these programs promote sex stereotypes by
failing to disrupt the stereotype "of black macho as the most viable form of
masculinity." 35 Furthermore, studies that have measured the outcomes of
these programs have not thus far found any advantages for black or Latino
students attending single-sex schools.1 36

C. The Outcomes: Educational Studies of Single-Sex Schools

Of the thousands of studies on this topic,1 37 several reviews of the
literature have culled the results from the handful of quality studies, but the
results are ambiguous.1 38 In 2005, the Department of Education conducted
a review of 102 studies of single-sex and coeducational schools.1 39 The
preponderance of research showed students in single-sex schools had higher

SEARCH OF THEORY 6 (2010), http://steinhardt.nyu.edu/scmsAdmin/media/users/eaf7/An
_InterventioninSearchof TheoryResearchBrief.pdf [http://perma.cc/RK8Z-WX3E].

132. Id. at 14-15; see also McCready, supra note 124, at 144 (explaining that several schools
in the Black and Latino Male School Intervention Study rely on "professional" black men as role
models).

133. FERGUS & NOGUERA, supra note 131, at 18-19.
134. Id. at 20.
135. McCready, supra note 124, at 144.
136. See Erin Pahlke et al., The Effects of Single-Sex Compared with Coeducational

Schooling on Students' Performance and Attitudes: A Meta-Analysis, 140 PSYCHOL. BULL. 1042,
1065 (2014) (explaining that there is no evidence that single-sex schooling provides an advantage
for ethnic minorities). But see OFFICE OF PLANNING, EVALUATION & POLICY DEV., supra note
128, at 89 (recognizing that an insufficient number of studies on single-sex schools focused on
race or ethnicity as a moderator).

137. See OFFICE OF PLANNING, EVALUATION & POLICY DEV., supra note 128, at 3-4 (noting
that a search of the extant literature produced over 2,000 studies).

138. See id. at 86 (finding that "there is a degree of support for [single-sex] schooling" in
terms of academic-achievement outcomes and long-term indicators of success); Fred A. Mael,
Single-Sex and Coeducational Schooling: Relationships to Socioemotional and Academic
Development, 68 REV. EDUC. RES. 101, 121 (1998) (concluding that the predominance of
educational research "shows a role for single-sex schools"). But see Pahlke et al., supra note 136,
at 1064 (concluding that controlled studies demonstrate only trivial advantages for single-sex
versus coeducational schooling).

139. OFFICE OF PLANNING, EVALUATION & POLICY DEV., supra note 128, at 5.
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academic achievement and more positive attitudes and aspirations about
education and careers. 14 In addition, a small number of studies suggested
that both female and male students educated in single-sex schools were
more likely to participate in collegiate activities while maintaining full-time
enrollment for a four-year period, were less likely to be unemployed, and
were less likely to drop out of high school.14' Girls particularly were more
likely to choose a nontraditional college major and to be politically
active. 142

However, a 2014 review of 184 studies conducted by Erin Pahlke
found that while uncontrolled studies found modest support for single-sex
schools, the highest quality controlled studies showed only trivial
differences between single-sex and coeducational schools.1 43

Regardless of any possible academic benefits of single-sex schooling,
the results do not address our core question: whether or not single-sex
schools perpetuate gender stereotypes.1 44  While the Department of
Education review suggests that girls attending single-sex schools may be
more likely to choose a nontraditional college major,1 45 Pahlke's review
found only trivial differences in math and science performance and attitudes
for girls in single-sex versus coeducational schools.1 46 And while Pahlke's
review found that girls in coeducational schools are more gender
stereotyped,1 47 other studies found that stereotyping is roughly equivalent
across school type'4 8 or that stereotyping is more frequent in single-sex
schools. 149

Even if educational research could unequivocally show single-sex
schooling does not promote sex stereotyping, we are prevented from relying
upon these conclusions because the literature is inherently limited by its
nonexperimental design. This is not due to poor methodological choices on
the researchers' part but rather because students cannot be randomly
assigned to either a treatment or control group without knowledge or
permission. Because parental preference must dictate the group to which
students are assigned (single sex or coeducational), the possibility that

140. Id. at 83-84.
141. Id. at 85.

142. Id.
143. Pahlke et al., supra note 136, at 1064.
144. See OFFICE OF PLANNING, EVALUATION & POLICY DEV., supra note 128, at 85 (stating

the effect of single-sex schooling on gender equity could not be addressed due to the lack of
quantitative studies that addressed the issue).

145. Id.
146. Pahlke et al., supra note 136, at 1065.
147. Id.
148. Valerie E. Lee et al., Sexism in Single-Sex and Coeducational Independent Secondary

School Classrooms, 67 SoC. EDUC. 92, 113 (1994).
149. Richard A. Fabes et al., Gender-Segregated Schooling and Gender Stereotyping, 39

EDUC. STUD. 315, 317 (2013).
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parents and students in each condition will differ is very real. 50 Teachers
also choose for which type of school they wish to work, which is a product
of their attitudes and beliefs about schooling and gender.' 5' Only
experimental studies with random assignment can allow us to make causal
conclusions. 152

Another issue with the educational research is that sex-segregated
schools differ from coeducational schools on a number of different
dimensions-including funding levels, curricula, ability tracking, and
teacher characteristics-obscuring our ability to determine if the single
variable of sex segregation truly caused differing outcomes. 1 Even if a
study concludes a single-sex environment has a better outcome, the sex of
the students is hardly the only thing going on in a classroom. 54 Relatedly,
coeducational schools which are split into single-sex schools may owe their
success to the Hawthorne effect, which is essentially that being singled out
and made to feel special will cause an improvement in student
performance.'

Given the inherent limitations and equivocal results of the educational
research, the question of whether or not single-sex programs are capable of
dispelling gender stereotypes requires a look into experimental social and
developmental psychology research. The following Part examines the basic
building blocks of stereotypes: how they are formed, how they are
reinforced, and in what situations they flourish.

150. Pamela Haag, Single-Sex Education in Grades K-12: What Does the Research Tell Us?,
in SEPARATED BY SEX: A CRITICAL LOOK AT SINGLE-SEX EDUCATION FOR GIRLS 13, 14-15
(1998).

151. See OFFICE OF PLANNING, EVALUATION & POLICY DEV., supra note 128, at 88

(explaining that because at least some teachers working in single-sex schools do so because they
believe in the concept, random assignment of teachers to classrooms would be necessary for a
controlled, truly randomized experiment); Patricia B. Campbell & Ellen Wahl, What's Sex Got to
Do with It? Simplistic Questions, Complex Answers, in SEPARATED BY SEX: A CRITICAL LOOK
AT SINGLE-SEX EDUCATION FOR GIRLS, supra note 150, at 63, 69 (discussing the importance of
controlling for curriculum, teacher expectations, and pedagogy).

152. See Leland Wilkinson & The Task Force on Statistical Inference, Statistical Methods in
Psychology Journals: Guidelines and Explanations, 54 AM. PSYCHOLOGIST 594, 596 (1999)
("Random assignment ... allows for the strongest possible causal inferences free of extraneous
assumptions.").

153. Haag, supra note 150, at 14-15.
154. Patricia B. Campbell & Jo Sanders, Challenging the System: Assumptions and Data

Behind the Push for Single-Sex Schooling, in GENDER IN POLICY AND PRACTICE: PERSPECTIVES

ON SINGLE-SEX AND COEDUCATIONAL SCHOOLING 31, 33-34 (Amanda Datnow & Lea Hubbard

eds., 2002).
155. OFFICE OF PLANNING, EVALUATION & POLICY DEV, supra note 128, at 88.
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III. The Psychology of Stereotyping

A. The Basic Structure: Stereotypes as Generalizations

We think of stereotypes as invidious, corrosive, hateful attitudes that
only bigots endorse.1 56 We assume stereotypes are the attitudes that give
rise to outright racism and sexism: assuming women are best at being
homemakers or Mexicans are lazy. This explains why psychologists
originally thought stereotyping was the result of dysfunctional or inferior
judgment.5 7 But recently psychologists have accepted that stereotypes are
a normal cognitive process158 and are therefore held by each and every
human being to some degree. 159 Stereotypes are simply a product of our
brain's most basic cognitive functions of categorization and
generalization.' 60

Categorization is "making a group out of items that share some
characteristics."1 6' For example, the first time a child sees a horse, she
might point and say "cow." After all, a horse also has four legs and lives on
a farm. This is until the child learns cows are a separate category of animal,
with features distinct from horses. From then on, the child will
immediately ascribe cow characteristics-tasty to eat, say "moo"-
whenever she identifies an animal as a cow. Once these categories are
constructed, the brain is able to use minimal energy to ascribe individual
features to every member of the category.1 62 Thus, categorization is crucial
to both our ability to comprehend and adapt to a complex world.1 63

Stereotypes are a product of this natural categorization process.1 64

Simply defined, "stereotypes are qualities perceived to be associated with
particular groups or categories of people."165  As our brains categorize
groups of people, we ascribe to them similar qualities, which may be

positive or negative,166 The mere process of categorizing increases our
perception of differences between categories and increases our perceptions

156. See ANDERSON, supra note 6, at 1-4 (discussing how bigots are identified through the
use of stereotypes).

157. Martin & Halverson, supra note 7, at 1119.
158. Id. at 1120.
159. See DAVID J. SCHNEIDER, THE PSYCHOLOGY OF STEREOTYPING 64 (2004) (stating that

"stereotyping is categorization" and that categorization is "ubiquitous").
160. Martin & Halverson, supra note 7, at 1120.
161. ANDERSON, supra note 6, at 31.
162. SCHNEIDER, supra note 159, at 64.
163. David L. Hamilton & Tina K. Trolier, Stereotypes and Stereotyping: An Overview of the

Cognitive Approach, in PREJUDICE, DISCRIMINATION, AND RACISM 127, 128 (John F. Dovidio &
Samuel L. Gaertner eds., 1986).

164. Martin & Halverson, supra note 7, at 1120.
165. SCHNEIDER, supra note 159, at 24 (emphasis omitted).
166. Id. at 19.
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of similarities between members of the group.1 67 In short, as soon as we
separate cows and horses in our minds, we are more aware of the
differences between cows and horses, and also more aware of the
similarities all cows share.

The category of sex is particularly susceptible to stereotyping for a
number of reasons. First, every society has long been organized along the
category of sex, assigning attributes, motivations, and professions based on
sex.1 68 We also consider sexes as "opposite," which serves to emphasize
the distinctness of the "boy" and "girl" categories and imply what is good
for boys is not good for girls and vice versa.1 69  Furthermore, the sex
category label is commonly reinforced over other category labels.1 70 For
example, teachers often greet their classes with "Good morning boys and
girls" and ask children to line up by sex, whereas teachers never greet their
classes with "Good morning Whites and Latinos" nor do they line up their
classes by race.'' However, the fact that we are all hardwired to think
categorically does not mean stereotypes are therefore fixed and
unpreventable. The content of our categories, as well as the meaning and
significance of those categories, is socially constructed and subject to
change.' 7 2

B. Implicit Bias: Where Stereotypes Thrive Beyond the Conscious Mind

Though it is becoming less and less acceptable to explicitly accept
stereotypes,173 we continue to apply stereotypes without consciously
accepting them because we are so hardwired for categorization. 7 4 For
example, even if an individual explicitly disagrees that women are more
compassionate, cooperative, and nurturing than men, she may still hold to
these stereotypes implicitly, beyond the reach of her conscious mind.
Studies show we are much quicker to associate female names with

167. Id. at 64, 108; W. Doise et al., The Accentuation of Intra-Category Similarities, in
DIFFERENTIATION BETWEEN SOCIAL GROUPS: STUDIES IN THE SOCIAL PSYCHOLOGY OF

INTERGROUP RELATIONS 159, 159, 165 (Henri Tajfel ed., 1978).
168. Sandra Lipsitz Bern, Gender Schema Theory: A Cognitive Account of Sex Typing, 88

PSYCHOL. REV. 354, 354 (1981).

169. See Campbell & Sanders, supra note 154, at 36 (indicating that the rationale for single-
sex education is the assumption that girls and boys are "opposite sexes").

170. Rebecca S. Bigler & Lynn S. Liben, A Developmental Intergroup Theory of Social
Stereotypes and Prejudice, in 34 ADVANCES IN CHILD DEVELOPMENT AND BEHAVIOR 39, 46

(Robert V. Kail ed., 2006).
171. Id.
172. ANDERSON, supra note 6, at 31.
173. See id. at 2.
174. See Patricia G. Devine, Stereotypes and Prejudice: Their Automatic and Controlled

Components, 56 J. PERSONALITY & SOC. PSYCHOL. 5, 15 (1989) (stating that "automatic
stereotype activation" occurs because people cannot perceive all aspects of a situation or their
behavior).
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communal words such as "connected" and "supportive" and male names
with agentic words such as "individualistic" and "competitive."' 75 When
required to associate female names with agentic words and male names
with communal words, however, we have a much harder time and our
reaction time slows.1 76  These kinds of studies reveal our implicit
stereotypes; "connected" and "Susan" fits into our ingrained category for
women, whereas "competitive" and "Helen" gives us pause.

So what does it matter if we hold on to these stereotypes implicitly as
long as we don't explicitly accept them? It matters because implicit
categories and associations can still dictate our actions and perpetuate those
same stereotypes. For example, a recent, widely publicized study randomly
assigned groups of scientists to evaluate one of two job applications for a
lab-manager position.1 77 The only difference between the applications was
that half were from an applicant named "Jennifer" and the other half were
from an applicant named "John."17 8 The scientists evaluating the "Jennifer"
applications rated the applicant as less competent, less hirable, and offered
her a lower starting salary than the scientists who rated the "John"
application.1 79 Even though these scientists were likely not overtly sexist,
they were unconsciously influenced by the pervasive cultural stereotype
that women are less competent in math and science than men.180

Another important way that stereotypes implicitly influence our
behavior and perpetuate themselves is they contain predictions of outcomes
that in turn become self-fulfilling prophecies. In other words, if we expect
an outcome, we will subconsciously shape our behavior to bring about the
outcome. In a classic study, psychologist Robert Rosenthal told teachers in
an elementary school that certain students (chosen at random by the
experimenters) were "growth spurters" based on a fictitious ability test and
the teachers could expect greater intellectual development from them.' 8' A
year later, the younger growth spurters actually tested at a significantly
higher IQ than they had at the start of the study. 82 The authors posited that
the teachers gave more attention to the growth spurters, which fostered
more intellectual growth in those children.1 83  In short, the teachers'
expectations shaped the children's abilities to that which was predicted.

175. FINE, supra note 82, at 3-5.
176. Id.
177. Corinne A. Moss-Racusin et al., Science Faculty's Subtle Gender Biases Favor Male

Students, 109 PROC. NAT'L ACAD. SCI. 16,474, 16,478 (2012).
178. Id.
179. Id. at 16,477.
180. Id.
181. Robert Rosenthal & Lenore Jacobson, Pygmalion in the Classroom, URB. REV., Sept.

1968, at 16, 16.
182. Id. at 17-18.
183. Id. at 20.
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If our behavior is driven by expectations that in turn elicit behavior
that conforms to what we expect, there are great implications for teacher
expectations that are driven by stereotypes. For example, if a teacher
expects that girls will excel at reading and not math, this study suggests
teachers will unconsciously conform their behavior to bring about a
stereotype-affirming result.

As we have seen, stereotypes live beyond the reach of our conscious
mind and, once rooted, are self-affirming. The development of stereotypes
in children is particularly problematic, as implicit stereotypes are well-
established beliefs developed in childhood and are thereafter very difficult
to change. 18 4  Even though many parents assume their children do not
develop stereotypes and prejudices until society points them out to the
children when they are older, 185 children actually begin to develop
stereotypes as young as five years old.' 86 The following discussion will
examine the most informative psychological theories of how stereotypes
develop in our social world and in what circumstances they thrive.

C. Group Bias: The Building Blocks for Stereotype Formation

Both children and adults favor members of groups to which they
belong (in-groups) and disfavor members of groups to which they do not
belong (out-groups).187 Even when people are randomly assigned to groups
that otherwise have no meaning, they ascribe more positive attributes to
their in-group than the out-group.188 For example, psychologist Rebecca
Bigler found that when children were divided into two color groups, given
blue or yellow t-shirts to signify their membership to the groups, and
teachers distinguished children based on group membership, children
thought members of their color group were nicer, friendlier, and smarter
than the children in the other color group. 89 Similarly, psychologist
Kimberly Powlishta found that boys and girls favored their own sex by

184. See Devine, supra note 174, at 6 (explaining that stereotypes established in children's
memories are more likely to be accessed than later-developed personal beliefs about the
unacceptability of certain stereotypes).

185. PO BRONSON & ASHLEY MERRYMAN, NURTURESHOCK: NEW THINKING ABOUT

CHILDREN 52 (2009).

186. Bigler & Liben, supra note 170, at 43.
187. Vernon L. Allen & David A. Wilder, Categorization, Belief Similarity, and Intergroup

Discrimination, 32 J. PERSONALITY & SOC. PSYCHOL. 971, 975 (1975); Marilynn B. Brewer &
Madelyn Silver, Ingroup Bias as a Function of Task Characteristics, 8 EUR. J. SOC. PSYCHOL.

393, 399 (1978).
188. Rebecca S. Bigler et al., Social Categorization and the Formation of Intergroup

Attitudes in Children, 68 CHILD DEV. 530, 539 (1997).
189. See id. at 534-35, 539 (indicating that students divided into blue and yellow groups were

more likely to predict in-group members to win hypothetical contests and to receive a higher
number of beans for good behavior).
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ascribing more positive characteristics as typical to their own group, with
girls being even more prone to same-sex favoritism. 90

In addition to ascribing more positive characteristics to in-group
members and more negative characteristics to out-group members, people
think all members of the out-group are homogenous,191 which has been
dubbed the "they all look alike" phenomena.1 92 Perceived homogeneity of
the out-group is simply reliance on the stereotypes associated with the
group.1 93 As an illustration of this principle, psychologist Bernadette Park
found that when male and female subjects were asked what percentage of
women would endorse stereotypic statements about their sex ("I often tell
those close to me how much I care for them") and counter-stereotypic
statements about their sex ("I often seek out competitive challenges
whether intellectual or athletic"), male subjects said more women would
endorse the stereotypic personality items.1 94 By contrast, female subjects
perceived more variability within their own group and said a lower
percentage of women would endorse the stereotypic items. 195 Furthermore,
when subjects were judging members of the out-group (male subjects
judging women and female subjects judging men), the subjects ascribed
either more negative attributes or less positive attributes to the out-group. 96

In sum, our natural cognitive processes of categorization inevitably result in
assigning negative attributes to those unlike ourselves and then generalizing
those negative attributes to apply to all members of the group.

Group bias also impacts memory, which in turn reinforces the bias.
People tend to remember information about ways in-group members are
similar to themselves and out-group members are dissimilar to them-
selves.1 97 People also tend to remember when members of the out-group act
in a negative way more than when members of the in-group do the same.198

This filtering of information justifies group bias once it is established.1 99 In
short, we naturally develop and maintain negative generalizations, or
stereotypes, regarding groups to which we do not belong.

These group biases become more pronounced when membership to the
group is salient-that is, when the groups become noticeable or

190. Kimberly K. Powlishta, Gender Bias in Children's Perceptions of Personality Traits, 32
SEX ROLES 17, 24-26 (1995).

191. Bernadette Park & Myron Rothbart, Perception of Out-Group Homogeneity and Levels
of Social Categorization: Memory for the Subordinate Attributes of In-Group and Out-Group
Members, 42 J. PERSONALITY & SOC. PSYCHOL. 1051, 1066 (1982).

192. ANDERSON, supra note 6, at 24-28.
193. Park & Rothbart, supra note 191, at 1054.
194. Id. at 1056 tbl.1, 1056-58.
195. Id. at 1057 fig.1, 1057-58.
196. Id. at 1058.
197. Hamilton & Trolier, supra note 163, at 132.
198. Id. at 132-33.
199. Id. at 132.
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important.200 To illustrate, Rebecca Bigler found that children simply
labeled as either "red" or "green" did not develop in-group biases, 201

whereas children who wore t-shirts indicating their color group did develop
biases. 202 Because sex can be easily perceived, like t-shirt color, it is
inherently susceptible to group biases.

Furthermore, how a classroom is organized can impact the salience of
group membership, thereby increasing the endorsement of stereotypes. In
classrooms where teachers used extensive gender labels to organize
classrooms (segregating seating by sex, lining children up by sex, and
referring to gender frequently: "Jack, be a good helper for the boys," or "All
the girls put their bubble-makers in the air"), students were more likely to
endorse gender stereotypes by labeling occupations as "only [for] men" or
"only [for] women" than in classrooms where teachers refrained from
labeling by gender.203 Similarly, another more recent study found that not
only were preschool children in the high-gender-salience condition more
likely to endorse gender stereotypes, they were also less likely to choose to

play with peers of the opposite sex.204
This research begs the question: Does complete segregation of the

sexes make group membership more salient, thus promoting the
development of stereotypes, or does segregation make group membership
less salient? Arguably, a single-sex environment makes membership less
salient because the other sex is not around to remind the group members of
their differences. For example, if pupils of an all-girls school never see a
boy in math class, they are not reminded that boys are supposed to be better
at math.

But psychologists have found the opposite: membership to a group
becomes more salient when groups are segregated based on observable
characteristics.205 For example, a study assigned children to novel social
groups based on t-shirt color in either segregated (all red or all blue shirts)
or integrated (both blue and red shirts) summer-school classrooms.206 After
several weeks, the children segregated by t-shirt color developed more in-
group biases than the integrated classrooms. 207 Furthermore, other children

200. Bigler & Liben, supra note 170, at 62.
201. Rebecca S. Bigler, The Role of Classification Skill in Moderating Environmental

Influences on Children's Gender Stereotyping: A Study of the Functional Use of Gender in the
Classroom, 66 CHILD DEV. 1072, 1084 (1995).

202. Bigler et al., supra note 188, at 539.
203. Bigler, supra note 201, at 1077, 1083.
204. Lacey J. Hilliard & Lynn S. Liben, Differing Levels of Gender Salience in Preschool

Classrooms: Effects on Children's Gender Attitudes and Intergroup Bias, 81 CHILD DEV. 1787,
1794 (2010).

205. Bigler & Liben, supra note 170, at 66-67.
206. Id. at 67.
207. Id.
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who observed the red and blue groups playing with only their color were
more likely to endorse the belief that members of the groups disliked each
other and state they would behave in an antisocial manner toward out-group
members. 208 Similarly, another study found that when seating patterns of
"A" and "B" group members were integrated (ABABABABAB), members
merged their groups as a unit, showed less intergroup bias in leader choice,
and cooperated more than members of segregated (AAAABBBB) groups.209

Separating boys and girls on the basis of sex maximizes intergroup
bias, which carries with it a number of consequences, all of which reinforce
stereotypes. When separated, boys and girls are more likely to view the
opposite sex as homogenous and ascribe gender stereotypes to all members
of the group. These stereotypes become rooted and difficult to dispel
because boys and girls will remember when the opposite sex conforms to
the stereotype, but not when he or she challenges it. Though we naturally
develop these stereotypes, they especially thrive when individuals are
segregated.

D. Sex Typing: A Stereotyping Guide

Because all societies allocate roles, attributes, and tasks on the basis of
gender, children are required to view themselves through the lens of
gender. 210 Psychologist Sandra Bem argues that children create elaborate
networks of associations called schemas, which embody what it means to
be masculine or feminine and incorporate features such as anatomy,
division of labor, and personality attributes. 21  Because of the importance
society places on masculine and feminine distinctions, she argues, children
selectively choose to promote attributes that conform to their sex, using the
schema as a prescriptive standard or guide.212 The more an individual
organizes information on the basis of gender and promotes the gender
schema, the more "sex-typed" the individual becomes.

This theory finds support in a number of ways. First, girls and boys
value and judge their competence in academic domains along the lines of
cultural stereotypes. 2 13 Boys think they are more competent in the areas of

208. Meagan M. Patterson & Rebecca S. Bigler, Relations Among Social Identities,
Intergroup Attitudes, and Schooling: Perspectives from Intergroup Theory and Research, in
CONTESTING STEREOTYPES AND CREATING IDENTITIES: SOCIAL CATEGORIES, SOCIAL

IDENTITIES, AND EDUCATIONAL PARTICIPATION 66, 75-76 (Andrew J. Fuligni ed., 2007).

209. Samuel L. Gaertner & John F. Dovidio, Prejudice, Discrimination, and Racism:
Problems, Progress, and Promise, in PREJUDICE, DISCRIMINATION, AND RACISM, supra note 163,
at 315, 327 fig.i, 326-29.

210. Bern, supra note 168, at 354.
211. Id. at 354-55.
212. Id. at 355.
213. Jacquelynne Eccles et al., Age and Gender Differences in Children's Self- and Task

Perceptions During Elementary School, 64 CHILD DEV. 830, 844 (1993).
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math and sports, while girls think they are more competent in music and
reading.2 14 Boys aspire to jobs traditionally stereotyped as masculine, while
girls aspire to jobs traditionally stereotyped as feminine.215 For example, a
male student is less likely to consider nursing as a career and a female
student is less likely to consider computer programming as a career.

Furthermore, segregation promotes sex-typing. Psychologists have
found that when children are segregated by sex, both boys and girls exhibit
more sex-differentiated behavior.2 16 In one study psychologists found that
the "[c]hildren who spent more time with same-sex peers experienced more
opportunities and/or stronger pressures to conform to gender-related
behaviors than did children who spent less time with same-sex peers." 2 17

Boys who played with only boys became "rougher, more aggressive, and
more active in their play," whereas girls who played with only girls showed
"lower activity levels" and a "calmer style" of play. 218 Similarly, others
found that girls who have older brothers are less likely to exhibit sex-typed
play than girls who do not.219 That is, the girls with an older brother were
likely to choose to play with trucks instead of dolls and dishes.220 Again,
we see that segregation from peers of the opposite sex leads to the
development of more sex-stereotyped behaviors and attitudes.

E. The Dangers of Sex Stereotyping

So what is the problem if boys behave like boys and girls behave like
girls? The problem is that when stereotypes go unchallenged and we
assume (consciously or not) certain roles and attributes for the sexes, both
men and women's opportunity to choose a life outside of those roles is
restricted. As the female applicant to the Virginia Military Institute had a
military education closed off to her, the applicant to the Mississippi
University's Nursing School had the nursing profession closed to him. And
now, even though those programs may be open to both genders, stereotypes
shape our perceptions of what choices are available to us. Once children
learn the stereotypical roles for men and women, their behavior and
thinking are confined to what are perceived as sex-appropriate ways of
operating.

214. Id.
215. Lynn S. Liben et al., Pink and Blue Collar Jobs: Children's Judgments of Job Status and

Job Aspirations in Relation to Sex of Worker, 79 J. EXPERIMENTAL CHILD PSYCHOL. 346, 347
(2001).

216. Carol Lynn Martin & Richard A. Fabes, The Stability and Consequences of Young
Children 's Same-Sex Peer Interactions, 37 DEVELOPMENTAL PSYCHOL. 431, 443 (2001).

217. Id.
218. Id. at 443-44.
219. Brenda A. Henderson & Sheri A. Berenbaum, Sex-Typed Play in Opposite-Sex Twins, 31

DEVELOPMENTAL PSYCHOBIOLOGY 115, 117-18 (1997).

220. Id.

2016] 563



Texas Law Review

As much as we would all like to believe sex equality was achieved in
the 1970s, sex roles continue to restrict opportunity for everyone. This
continued adherence to sex roles is clearly manifested in the "gender gap"
between men and women in the workforce. Women continue to be
relegated to traditionally female jobs that pay less than traditionally male
jobs22' and they enjoy lesser status in those jobs.222 Even if women do work
in traditionally male-dominated jobs, they are rarely seen in the upper
ranks.22 3 A large cause of these disparities is that childcare continues to be
a female responsibility and often requires female workers to quit or work
part-time, both of which hinder their advancement in a society that rewards
only full-time, continuous work.224 By contrast, men are expected to work
full-time and have less flexibility to choose to stay home with their kids.225

Just as women have less opportunity to pursue careers like carpentry and
computer programming, men have less opportunity to choose careers such
as nursing-or alternatively, to choose to stay home and act as primary
caregiver for their children.

It's also important to note that reinforcing sex as a rigid binary is
particularly problematic for those who do not fall into traditional sex roles
because they are intersex, transgender, or gender nonconforming. 226

Assuming "natural" binary sex roles also endorse heteronormativity,
contributing to the lack of acceptance of same-sex affection. 227

Reinforcing gender stereotypes in children has ripple effects that
define the limits and opportunities of men and women in our country. In a
pluralistic society, we have to make room for those who either feel they do
not fit the mold of sex roles or aspire to an existence outside their
prescriptions.

IV. Implications of the Research: Beyond the Lab and Into the Courtroom

The psychology research indicates sex segregation in schools fuels the
fire for sex stereotypes, which makes sex segregation illegal under Title IX
and the Fourteenth Amendment. But, thus far, the research has done little
to stem the tide of single-sex schools. Though psychology research on the

221. ROBERT L. KAUFMAN, RACE, GENDER, AND THE LABOR MARKET: INEQUALITIES AT

WORK 3 (2010).
222. Liben et al., supra note 215, at 356.
223. JOAN WILLIAMS, UNBENDING GENDER: WHY FAMILY AND WORK CONFLICT AND

WHAT TO DO ABOUT IT 67 (2000).

224. Id. at 70-75.
225. See id. at 25-30 (explaining that most men feel confined to the breadwinning role, which

requires them to act as "ideal workers" and precludes them from being available to care for their
children).

226. Jackson, supra note 80, at 230-31.
227. Id. at 232.
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impact of sex segregation is now included in the debate, 228 the dialogue still
centers on educational achievement and promoting school choice rather
than the perpetuation of stereotypes. 229

At first glance, the fact that these experimental psychological studies
have been largely overlooked in the coeducational-versus-single-sex
constitutional debate makes little sense, especially when we start with a
look at the Supreme Court's seminal educational segregation case: Brown v.
Board of Education.2 In Brown, psychological research on the impact of
race-segregated schools played a pivotal role, leading the Court to conclude
that separate facilities for black and white children taught black children
they were inferior and interfered with their learning.23 1 So why has the
research failed to rule out segregation on the basis of sex when the Supreme
Court relied on the same research to eliminate segregation on the basis of
race in Brown?

One practical consideration is that since its opinion in Brown, the
Court has largely retreated from any reliance on empirical psychological
research,232 likely in reaction to criticism of the role of psychological
research in the Brown opinion.233 Even in the context of its sex-
discrimination opinions, the Court has expressed skepticism as to the utility
of empirical research.234 Charles R. Lawrence suggests that this skepticism
is due in part to the inability of most empirical research to show
causation.2 35 For example, a study on students' performance in segregated

228. Halpern et al., supra note 93, at 1707.
229. See, e.g., Sommers, supra note 26 (reciting educational studies suggesting that students

at single-sex schools scored higher on standardized tests and emphasizing that students freely
chose to attend single-sex schools).

230. 347 U.S. 483 (1954).

231. Brown, 347 U.S. at 494. The most famous studies cited by the Court were conducted by
psychologist Kenneth B. Clark. Id. at 494 n.11. Clark found that when offered a choice to play
with a white or black doll, the majority of black children preferred the white doll, even as young
as three years old. KENNETH B. CLARK, PREJUDICE AND YOUR CHILD 22-23 (2d ed. 1963).
Many of the children explained their choice, saying the white doll was "pretty" while the black
doll was "dirty" and "ugly." Kenneth B. Clark & Mamie P. Clark, Emotional Factors in Racial
Identification and Preference in Negro Children, 19 J. NEGRO EDUC. 341, 347-48 (1950). Clark
posited that these results were manifestations of the inferiority black children feel as a result of
state-enforced segregation. CLARK, supra, at 45-49.

232. See J. Alexander Tanford, The Limits ola Scientific Jurisprudence: The Supreme Court
and Psychology, 66 IND. L.J. 137, 138 (1990) (noting that the Court looks upon empirical research
on jury behavior with "distrust and suspicion").

233. See RICHARD KLUGER, SIMPLE JUSTICE: THE HISTORY OF BROWN V. BOARD OF

EDUCATION AND BLACK AMERICA'S STRUGGLE FOR EQUALITY 714 (2004) (quoting columnist

James Reston as saying that "[t]he Court's opinion read more like an expert paper on sociology
than a Supreme Court opinion").

234. See Craig v. Boren, 429 U.S. 190, 204 (1976) ("[T]his merely illustrates that proving
broad sociological propositions by statistics is a dubious business, and one that inevitably is in
tension with the normative philosophy that underlies the Equal Protection Clause.").

235. Charles R. Lawrence III, The Id, the Ego, and Equal Protection: Reckoning with
Unconscious Racism, 39 STAN. L. REV. 317, 360-61 (1987).
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versus desegregated environments can't conclude that the environment
caused any increase in achievement, only that the two are correlated.2 36 But
as discussed in Part III, this inability to show causation is not a problem
with this body of research. Each study is experimental in nature, randomly
assigning subjects to conditions in which only one variable is altered so that
the cause of any differences in outcomes between the groups is evident.
Reluctance to apply the findings based on the inability to show a causal link
is misplaced.

Moreover, failing to take this experimental psychological research into
account would be even more of a mistake in the context of sex
discrimination. While the race-discrimination inquiry has become limited
to the question of whether or not the state classified on the basis of race, the
sex-discrimination inquiry has evolved to require an analysis of stereotypes:
an inherently psychological phenomenon. To ignore the research that
explains the nature and operation of stereotypes is to fail to answer truly the
constitutional question presented by single-sex institutions.

Even though the psychological research has not yet played the same
part as it did in the race-segregation context, it is highly relevant to the
pivotal question: whether or not single-sex education can work to combat
sex stereotypes. While more research exploring the connection between
stereotypes and sex segregation is certainly needed, it's time that this
important piece of the discussion took a more central role.

Conclusion

While sex-segregated schools rapidly proliferate across the United
States, the debate has focused primarily on academic outcomes and failed to
address the overarching constitutional question: whether or not single-sex
schools can avoid perpetuating sex stereotypes. The answer to this
question, as we have seen, is no. Psychological research shows us that
group bias and sex typing are very real phenomena that create and reinforce
stereotypes in both adults and children, and these biases are amplified still
further in segregated environments. In short, because sex-segregated
schools promote sex stereotypes by the very nature of their segregation,
they are unconstitutional under United States v. Virginia.

If we value equality of the sexes, it is crucial to encourage a society
where boys can play dress up and become beauticians, and girls can
roughhouse and become welders. That starts with changing our policies
and laws so they discourage, rather than reinforce, gender stereotypes.

-Kelsey R. Chapple

236. Id. at 360-61, 361 n.204.
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I. Introduction
The necessity of a new "route to capitalization" for small businesses is

born out of costly registration requirements and ongoing reporting
requirements under the Securities Acts of 1933 and 1934, respectively.
These registration, disclosure, and reporting requirements operated as
consumer protection laws by ensuring that investors had access to full and
fair disclosure of all material facts associated with the investment.'
However, compliance with these laws is a costly and burdensome process,
which acts as a barrier to small businesses' access to capital markets and
goes beyond consumer protection to effectively bar consumer-investors
from participation altogether.2 Accordingly, small businesses and investors
alike began lobbying for a change, to which the legislative response was the
Jumpstart Our Business Startups (JOBS) Act of 2012.3

The underlying issues are the substantive registration requirement for
businesses seeking to raise capital by selling equity in their companies and
the considerable transaction costs associated with such registration. The
requirement originated with the Securities Act of 1933 (the "1933 Act"),
which was passed in the wake of the Great Depression in the late 1920s and
early 1930s. 4 In response to the market's failure and the public's
overwhelming distrust of the stock market, the 1933 Act was ultimately
intended to prevent fraud in the sale of securities by providing "full and fair
disclosure" of the character of securities sold and of all the material facts
associated with those offerings.5

In furtherance of that purpose, the 1933 Act requires all "securities"
within the meaning of the Act to be registered with the Securities and
Exchange Commission (SEC). 6 What constitutes a security is defined
broadly by the statute7 and is interpreted even more broadly by courts.' The

1. See Thomas Lee Hazen, Crowdfunding or Fraudfunding? Social Networks and the
Securities Laws-Why the Specially Tailored Exemption Must be Conditioned on Meaningful
Disclosure, 90 N.C. L. REV. 1735, 1741-44 (2012) (summarizing the 1933 Act's registration and
disclosure requirements and the 1934 Act's reporting and broker-dealer registration
requirements).

2. See id. at 1744 (describing the clash with "the regulatory investor protection thrust of the
securities laws" and "[e]ncouraging small business formation and capitalization").

3. 158 CONG. REC. S1885-86 (daily ed. Mar. 21, 2012) (statement of Sen. Tester)
(cataloguing businesses in Montana that would benefit from changes to SEC regulations and the
JOBS Act); id. at S1888 (statement of Sen. Bennet) (reading communications from various
business and investor advocates in support of the JOBS Act).

4. Securities Act of 1933, Pub. L. No. 73-22, 48 Stat. 74 (codified as amended at 15 U.S.C.
77a-77aa (2012)).
5. H.R. REP. No. 73-85, at 1-3 (1933).
6. 15 U.S.C. 77e(c).
7. See 15 U.S.C. 77b(a)(1) (defining a security as "any note, stock, treasury stock, security

future, security-based swap, bond, debenture, evidence of indebtedness, certificate of interest or
participation in any profit-sharing agreement, collateral-trust certificate, preorganization
certificate or subscription, transferable share, investment contract, voting-trust certificate,
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critical inquiry, as established in SEC v. W.J. Howey Co.,9 is "whether the
scheme involves an investment of money in a common enterprise with
profits to come solely from the efforts of others."10 Sweepingly
characterizing offerings as securities for registration purposes, the Supreme
Court has elsewhere noted that "Congress' purpose in enacting the
securities laws was to regulate investments, in whatever form they are made
and by whatever name they are called.""

Under that formalization, almost any investment offering by a business
capitalizing through outside investment will qualify as a security and
accordingly be subject to registration requirements. While this broad
application is in line with the prophylactic purpose behind the legislation, it
does not come without a cost. In addition to the base filing fee requisite to
any registration under the 1933 Act,12 which can be as much as $100,000
even for a small offering,' 3 businesses must also incur substantial legal,
accounting, and underwriting fees associated with filing. As estimated by
the IPO Task Force, regulatory compliance for an initial public offering
(IPO) costs an average of $2.5 million initially, followed by an average
ongoing cost of $1.5 million per year.1

Take, for example, a small start-up business called Oculus Rift with an
unprecedented idea for a virtual-reality headset.' 5 First and foremost, the

certificate of deposit for a security, fractional undivided interest in oil, gas, or other mineral rights,
any put, call, straddle, option, or privilege on any security, certificate of deposit, or group or index
of securities (including any interest therein or based on the value thereof), or any put, call,
straddle, option, or privilege entered into on a national securities exchange relating to foreign
currency, or, in general, any interest or instrument commonly known as a 'security', or any
certificate of interest or participation in, temporary or interim certificate for, receipt for, guarantee
of, or warrant or right to subscribe to or purchase, any of the foregoing").

8. See, e.g., SEC v. Edwards, 540 U.S. 389, 393-94 (2004) (holding that a scheme promising
a fixed rate of return is an "investment contract" and thus a security within the meaning of the
Securities Act of 1933); SEC v. W.J. Howey Co., 328 U.S. 293, 298-99 (1946) (recognizing that
state courts had "broadly construed" the term "investment contract" and holding that it was
reasonable to attach that broad understanding to the term as used by Congress).

9. 328 U.S. 293 (1946).
10. Id. at 301.
11. Reves v. Ernst & Young, 494 U.S. 56, 61 (1990).
12. See Filing Fee Rate, U.S. SEC. & ExCH. COMM'N (Oct. 1, 2015), http://www.sec.gov/

ofm/Article/feeamt.html [https://perma.cc/3wUE-JQQL] (setting the filing-fee rate through
September 30, 2016, at $100.70 per $1,000,000 offered-i.e., the fee may be calculated by
multiplying the aggregate offering amount by .0001007).

13. Stuart Evan Smith, Comment, The Securities and Exchange Commission's Proposed
Regulations Under the CROWDFUND Act Strike a Necessary Balance Between the Burden of
Disclosure Placed on Issuers of Securities and Meaningful Protection for Unsophisticated
Investors, 44 U. BALT. L. REV. 127, 136 (2014).

14. IPO TASK FORCE, REBUILDING THE IPO ON-RAMP 9 (201 1), http://www.sec.gov/info/
smallbus/acsec/rebuilding-the-ipoon-ramp.pdf [http://perma.cc/B3CQ-2VWA].

15. For a very brief discussion of this company's history, see Adrianne Jeffries, If You Back a
Kickstarter Project That Sells for $2 Billion, Do You Deserve to Get Rich?, VERGE (Mar. 28,
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company will need capital to get off the ground-to research and
experiment, to develop a prototype, and to begin limited production. But
absent a registration exemption, the company will also need capital to ask
for capital-an estimated $2.5 million of it.

And clearly for many smaller companies seeking to capitalize, the
aforementioned cost is prohibitive. However, with public investment
otherwise unavailable, small businesses cannot easily turn to other options.
Debt financing is not readily accessible for smaller companies like Oculus
Rift, especially early-stage start-ups without a history of revenue to rely
on.16 These loans, assuming attainability, may also be excessively
expensive. 17

From the individual investor's standpoint, this situation is similarly
unideal. Due to a maximum of thirty-five unaccredited investors to whom
the securities may be sold' 8 and a recently antiquated prohibition on general
solicitation under Rule 506,19 ordinary individuals could not meaningfully
participate in these investment opportunities.

With the advent of social media-and mass public participation and
interaction with companies on the Internet-start-ups began to take
advantage of the readily available platform for fundraising purposes.20 The
initial model of crowdfunding was not based on equity at all but rather on

2014, 10:13 AM), http://www.theverge.com/2014/3/28/5557120/what-if-oculus-rift-kickstarter-
backers-had-gotten-equity [http://perma.cc/HTH8-XVR8].

16. See Amendments for Small and Additional Issues Exemptions Under the Securities Act
(Regulation A), 80 Fed. Reg. 21,806, 21,865 (Apr. 20, 2015) (to be codified at 17 C.F.R. pts. 200,
230, 232, 239, 240, 249, 260) [hereinafter Amendments to Regulation A] (stating that many of the
potential issuers of securities under new regulations "may be small companies, particularly early-
stage and high-growth companies, seeking capital through equity-based financing because they do
not have sufficient collateral or the cash flows necessary to support the fixed repayment schedule
of debt financing").

17. Id. at 21,872 ("Borrowing is relatively costly for many early-stage issuers as they may
have low revenues, irregular cash-flow projections, insufficient assets to offer as collateral and
high external monitoring costs.").

18. 17 C.F.R. 230.506(b)(2)(i) (2013). Under Rule 501(a), the definition of an accredited
investor included a person (1) "whose individual net worth, or joint net worth with that person's
spouse, exceeds $1,000,000" excluding the value of the person's primary residence; or (2) "who
had an individual income in excess of $200,000 in each of the two most recent years or joint
income with that person's spouse in excess of $300,000 in each of those years and has a
reasonable expectation of reaching the same income level in the current year." Id.

230.501(a)(5)-(6).
19. See Eliminating the Prohibition Against General Solicitation and General Advertising in

Rule 506 and Rule 144A Offerings, 78 Fed. Reg. 44,771 (July 24, 2013) (codified at 17 C.F.R.
pts. 230, 239, 242) (announcing a rule change that "permits an issuer to engage in general
solicitation or general advertising in offering and selling securities pursuant to Rule 506").

20. See, e.g., Stuart Dredge, Kickstarter 's Biggest Hits - Why Crowdfunding Now Sets the
Trends, GUARDIAN (Apr. 17, 2014, 8:18 AM), http://www.theguardian.com/technology/2014/
apr/17/kickstarter-crowdfunding-technology-film-games?CMP=EMCNEWEML6619I2
[http://perma.cc/N5DN-CVA5] (surveying successful crowdfunding efforts).
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rewards, donation, or lending.2' Not classified as "securities" within the
meaning of the 1933 Act, these initial crowdfunding transactions were
entirely outside the regulatory scope of the SEC.22 The rewards-based
crowdfunding model, which comprises about 43% of crowdfunding
transactions, is structured to allow individuals to pay a sum of money to a
business seeking capitalization in return for some promised reward or
product.23 Under the lending model, which makes up about 14% of
crowdfunding transactions, consumers interested or passionate about a
business's project can simply lend small amounts of money to the business
at a fixed interest rate with the expectation of full repayment.24 Finally,
under the donation model-making up about 28% of crowdfunding
transactions-consumers can simply give money to a business they want to
support with no expectation of repayment or reward.2 5 In 2011, almost $1.5
billion was contributed in some sort of crowdfunding capacity. 26 This
number increased to $16.2 billion in just three years. 27

However, neither the preexisting registration-exemption schemes nor
these nonequity methods of crowdfunding allowed ordinary investors to
meaningfully participate in the equity market. Resultantly, an individual
interested in investing in a start-up like Oculus Rift could donate $300
towards the cause and receive a poster or a prototype in return, but the
would-be investor could never receive a share of dividends in the advent of
the start-up's success ten years later.28 This upside potential-albeit

21. Crowdfunding, 78 Fed. Reg. 66,428, 66,514 (proposed Nov. 5, 2013) (to be codified at 17
C.F.R. pts. 200, 227, 232, 239, 240, 249) [hereinafter Crowdfunding Proposed Rules]. However,
an industry report suggests that "equity-based crowdfunding is the fastest-growing of all the
crowdfunding categories, at a 114% compound annual growth rate ... in 2011." Id.

22. See 15 U.S.C. 77b(a)(1) (2012).
23. See CROWDSOURCING.ORG, CROWDFUNDING INDUSTRY REPORT: MARKET TRENDS,

COMPOSITION AND CROWDFUNDING PLATFORMS 17, 25 (2012), http://www.crowdfunding.nl/wp-
content/uploads/2012/05/92834651-Massolution-abridged-Crowd-Funding-Industry-Reportl .pdf
[http://penna.cc/Z4T7-4AXP] (showing that 62 out of 143 crowdfunding platforms in 2011 were
reward based).

24. See id. (indicating that the lending-based category made up 20 out of 143 total
crowdfunding platforms in 2011).

25. See id. (showing 40 of 143 crowdfunding platforms in 2011 were donation based).
26. Id. at 11.
27. Crowdfunding Market Grows 167% in 2014: Crowdfunding Platforms Raise $16.2

Billion, Finds Research Firm Massolution, MARKETWIRED (Mar. 31, 2015), http://www
.marketwired.com/press-release/crowdfunding-market-grows- 167-2014-crowdfunding-platforms-
raise-162-billion-finds-research-2005299.htm [http://perma.cc/6UHN-ZZWA].

28. See Jeffries, supra note 15. After raising $2.4 million on Kickstarter through nonequity
crowdfunding, Oculus Rift was sold to Facebook for $2 billion in cash and stock. Id. Individuals
who invested in the company in its early stages saw none of this money, leaving them wishing
they had been allowed access to the security market at that time. See id. (quoting an early backer,
who lamented that he "would have rather bought a few shares of Oculus rather than [his] now-
worthless $300 obsolete VR headset").
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accompanied with greater risk to the investor-was largely reserved for
those investors dubbed sufficiently wealthy and sophisticated by the SEC.

Thus, the growing popularity of crowdfunding coupled with investors'
inadequate access to small-business capitalization put pressure on
regulators to create an SEC-registration exemption to allow for equity
crowdfunding-whereby individuals could invest in the businesses they
wanted to support in return for traditional equity interest in that company. 29

The JOBS Act, signed into law by President Obama on April 5, 2012,
embodies the legislative response to this demand for change. 30 The JOBS
Act focused particularly on lowering the above-mentioned barriers to
capitalization for small businesses, and sought "[t]o increase American job
creation and economic growth by improving access to the public capital
markets for emerging growth companies." 3' The hope was that new
exemptions and amendments would "give small businesses . .. greater
access to capital by making online securities offerings" to a wide array of
investors, without the extreme cost of traditional SEC-registration
requirements.32 On the investor side, this would lift preexisting barriers to
participation in the traditional equity market, allowing ordinary investors-
now shareholders-to make potential profit from their investment's
success.33

II. Traditional Capitalization Methods

Against this backdrop, there are a number of traditional options
available to businesses seeking initial capitalization. The choice of method
inevitably depends on the size of the business issuing the securities, the type
of investors the issuer seeks to attract, and the amount of capital the issuer
is seeking in connection with the issuance. Ultimately, an issuer's choice
will be largely influenced by the various exemptions from registration
available to him or her and by the unfailing fallback option of taking on the
expense of registering as a public offering. The potential economic impact
of any new exemption will depend on how those methods compare to
existing methods that small businesses currently use to raise capital. Below
is a brief summary of the broader spectrum of capitalization options
generally available to issuers in the past-the economic baseline against
which new capitalization methods may be measured.

29. Alan R. Palmiter, Pricing Disclosure: Crowdfunding's Curious Conundrum, 7 OHIO ST.
ENTREPRENEURIAL BUs. L.J. 373, 392-93 (2012).

30. Jumpstart Our Business Startups Act, Pub. L. No. 112-106, 126 Stat. 306 (2012) (codified
in scattered sections of 15 U.S.C.).

31. 126 Stat. at 306; Palmiter, supra note 29, at 391.
32. Palmiter, supra note 29, at 391.
33. See id. at 392 (discussing how an exemption from SEC registration for for-profit

crowdfunding would encourage investment by allowing investors to earn a profit on their
investment).
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A. Registered Offering

By registering a class of securities with the SEC under the 1933 Act, a
business is largely free to offer the security to all potential investors-not
just accredited ones--and to seek an unlimited amount of money in
connection with that issuance.34 Essentially, such registration was
previously necessary to make a substantial initial public offering to a broad
array of investors.35 However, as formerly mentioned, there are very high
costs associated with issuance and ongoing disclosure requirements.36 Fees
paid to underwriters, lawyers, and accountants are often too costly for
smaller issuers and thus render this route to capitalization an impossible
one. The cost is not just monetary. According to an IPO Task Force report,
89% of CEOs who participated in an IPO listed "Administrative Burden of
Regulatory Compliance" as one of the most significant challenges
associated with the process.37 These high costs have led to the issuance of
very few IPOs; faced with the choice between committing resources to
achieve and maintain compliance with regulations in an already uncertain
market, or forgoing the IPO altogether to allocate much-needed capital
elsewhere, management often-quite reasonably-chooses the latter.38

Since 1996, the yearly number of IPOs in the United States has plummeted
from a high of 791 to an average of less than 157 per year between 2001
and 2008.39 Smaller IPOs have taken the worst hit, with offerings less than
$50 million comprising only about 15% of those issued.4 0 Accordingly,
although 96% of emerging growth companies surveyed by the IPO Task
Force felt that a "strong and accessible" market for smaller business
offerings was important, "only 13% agreed that the current market is easily
accessible for small companies."41

As previously mentioned, the capital requirement to register creates a
"chicken or the egg" problem for companies like Oculus Rift, which
originally needed capital to start their business in the first place. Similar to
the way a chicken cannot exist without an egg, and vice versa, initial capital
cannot be raised without initial capital.

34. See, e.g., Securities Act of 1933, 15 U.S.C. 77e (2012) (providing a general prohibition
on communications regarding unregistered securities to potential investors, but providing an
exception for communications with interested accredited investors); id. 77f-77g (detailing the
registration process and disclosure requirements, but omitting any language limiting offering
amounts).

35. See id. 77c(b)(1) (specifying that the SEC may never exempt offerings that exceed
$5 million from registration).

36. See supra notes 12-14 and accompanying text.
37. IPO TASK FORCE, supra note 14, at 12.
38. See id. at 10 (describing the impact of regulatory and market roadblocks on the supply of

IPOs).
39. Id. at 6.
40. See id.
41. Id. at 9.
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B. Debt Financing

Capitalization through debt financing is another route that has been
traditionally available to small businesses seeking initial capital. Equity
through such financing can be obtained through loans from commercial
banks, private investors, or finance companies. 42 However, borrowing
money under these circumstances can be extremely costly-if not entirely
impossible-for many small or early-stage businesses with limited or
nonexistent revenues and collateral.43 According to a report cited by the
SEC, approximately 92% of all small businesses' debt to financial
institutions is secured, and 52% of that debt is personally guaranteed by
business owners. 44 This suggests that, absent substantial assets or an
owner's willingness to take on personal liability, small businesses may not
easily take advantage of this method of capitalization.

C. Traditional Exemptions from Registration

Although a traditional IPO or loan may be inaccessible, small
businesses are otherwise permitted to raise capital through unregistered
offerings under certain exemptions from registration under the 1933 Act.
The traditional exemptions are those pursuant to 3(a)(11),45 4(a)(2), 46

Regulation A, 47 and Regulation D.48 Each exemption has unique conditions
and limitations that may limit utility for small businesses depending on the
issuer's particular capitalization needs.

For example, because the exemption under 3(a)(11) is limited to
purely intrastate state offerings, it cannot be used by any small business
hoping to raise capital from investors across state lines. 49 Similarly limited
in utility is the exemption under 4(a)(2), which is available only to issuers
engaging in nonpublic offerings.50 Offerings made pursuant to old
Regulation A are rare-there was a relatively low offering limit of

42. Amendments to Regulation A, supra note 16, at 21,872.
43. See id. (asserting that a technology startup "without steady revenues or substantial

tangible assets is likely to have trouble obtaining" a bank loan because of difficulty in proving its
ability to repay).

44. Id. (citing Allen N. Berger & Gregory F. Udell, Relationship Lending and Lines of Credit
in Small Firm Finance, 68 J. Bus. 351, 361 (1995)).

45. 15 U.S.C. 77c(a)(11) (2012) (relating to securities that are "part of an issue offered and
sold only to persons resident within a single State or Territory, where the issuer of such security is
a person resident and doing business within or, if a corporation, incorporated by and doing
business within, such State or Territory"); see also Securities Exchange Act of 1934, Pub. L. No.
73-291, sec. 202, 3(a)(11), 48 Stat. 881, 906 (codified as amended at 15 U.S.C. 78a-78pp
(2012)) (amending the Securities Act of 1933 to include 3(a)(11) as an additional exemption).

46. 15 U.S.C. 77d(a)(2) (relating to transactions not involving a public offering).
47. 17 C.F.R. 230.251-.263 (2015).
48. Id. 230.500-.508.
49. 15 U.S.C. 77c(a)(11).
50. Id. 77d(a)(2).
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$5 million, and issuers relying on the exemption were required to prepare
offering materials, obtain a qualification statement by the Commission, and
in some cases, go through qualification and registration in multiple states.5'
From 2012 to 2014, the average time to obtain this qualification was over
three hundred days.52 This exceedingly lengthy time frame, in addition to
the costs and effort to comply with various securities laws and applicable
procedures across states, is a major factor contributing to Regulation A's
limited use.53

Although these various exemptions are available to small businesses
whose goals align with these limited specifications, "the most common way
to issue up to $50 million of securities is pursuant to an offering under a
Regulation D exemption."54 Within Regulation D, there are three different
rules under which an exemption may be made: Rule 504,55 Rule 505,56 and
Rule 506.57 Rules 504 and 505 are limited to offerings under $1 million
and $5 million, respectively, and are not heavily relied on as a practical
matter; the SEC has noted that most issuers choose to rely on Rule 506 even
when their offering size would have potentially permitted use of Rule 504
or Rule 505.58 This may be due to the fact that, of the three, only Rule 506
provides for preemption of state securities law and accordingly saves
issuers cost and effort to ensure supplementary state compliance. 9

D. Rule 506

For the foregoing reasons, Rule 506 has been, and will likely continue
to be, an important method of capitalization for small businesses. In terms
of affordability, the exemption performs well. Notably, de minimis
disclosure and qualification requirements, flexible yet nonmandatory
intermediary options, state preemption, and high barriers to liability allow

51. See Amendments to Regulation A, supra note 16, at 21,867; U.S. GOv'T
ACCOUNTABILITY OFFICE, GAO-12-839, SECURITIES REGULATION: FACTORS THAT MAY
AFFECT TRENDS IN REGULATION A OFFERINGS 11 (2012), http://www.gao.gov/assets/600/
592113.pdf [http://perma.cc/3TCH-96MM] (reporting single-digit numbers of offerings under
Regulation A between 2008 and 2011).

52. Amendments to Regulation A, supra note 16, at 21,869.
53. See id. at 21,868-69.
54. Id. at 21,869. In calendar year 2014, Regulation D offerings accounted for over $1 trillion

in the United States. Id.
55. 17 C.F.R. 230.504 (2015).
56. Id. 230.505.
57. Id. 230.506.
58. See Amendments to Regulation A, supra note 16, at 21,869 (noting that in 2014, 11,228

offerings made pursuant to Regulation D would have likewise been permissible under
Regulation A-"[o]f those, 10,671 offerings relied on Rule 506, 376 on Rule 504, and 181 on
Rule 505").

59. See id. at 21,869 n.899 ("This tendency could, in part, be attributed to two features of
Rule 506: State securities law preemption and unlimited offering amount.").
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issuers to raise an unlimited amount of capital at a minimal cost. 60

Additionally, almost any issuer is free to take advantage of the exemption,
save felons and other "bad actors" within the meaning of Rule 506(d).61

The downside to capitalization pursuant to Rule 506 is that
investments may, as a practical matter, be obtained from accredited
investors only.62 Accordingly, access to potential investors is not a strong
point. Because ordinary individuals cannot partake in the offerings, the
accredited-investor limitation effectively precludes what is commonly
understood to be "crowdfunding."

And this is a critical downside for companies like Oculus Rift, which
sought to raise small amounts of money from a large-unaccredited-fan
base. While the cost-effectiveness of the Rule 506 exemption serves as a
solution for a company that needs capital but has no capital with which to
raise it, the rule fails to offer a solution for companies hoping to capitalize
with small donations from real people. And on the investor side, it fails to
offer a place "where fans can support and connect with [businesses] they
love." 63

1. To Whom the Securities May Be Sold.-Under Rule 506, there is no
monetary cap on the size of the issuance; rather, businesses are free to make
offerings as large or small as desired.64 The limitation comes from a
requirement that, as a practical matter, only accredited investors may
partake in the investment opportunity.65 Although offerings may be made
to thirty-five unaccredited investors in addition to an unlimited number of
accredited investors, 66 this is a concession without consequence for two
reasons.

Firstly, the limited number of permissible unaccredited investors and
the difficulty in reaching them impedes a meaningful opportunity for
ordinary individuals seeking to invest in these businesses. Issuers either
limit unaccredited investors to insiders-i.e., friends and family-or refrain
from selling to unaccredited investors at all to avoid potential conflict with
the regulation. 67  In 2012, the SEC estimated that only 9.4% of

60. See infra sections II(D)( 1)-(6).
61. See 17 C.F.R. 230.506(d) (2015).
62. See infra notes 65-66 and accompanying text.
63. See Jeffries, supra note 15 (explaining that Oculus Rift's fundraising platform,

Kickstarter, does not offer donors an option to acquire equity in a business).
64. See 17 C.F.R. 230.506(b)(2)(i) (2015).
65. See id. Unaccredited investors are those who do not fall into the definition of accredited

investors under Rule 501(a). Generally, these are individuals whose net worth is less than
$1 million or whose annual income is less than $200,000. 17 C.F.R. 230.501(a)(5)-(6) (2015).

66. 17 C.F.R. 230.506(b)(2)(i) (2015).
67. See Proposed Rule Amendments for Small and Additional Issues Exemptions Under

Section 3(b) of the Securities Act, 79 Fed. Reg. 3926, 3980 (Jan. 23, 2014) (reporting that of the
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Regulation D offerings involved even one unaccredited investor-even

though these individuals make up over 92% of the population.' This
exclusion has widespread consequences. It leaves millions of individuals
who would otherwise be interested in investing in small businesses with no
meaningful opportunity to do so.

Secondly, the allowance for thirty-five unaccredited investors is made
even more meaningless by the fact that issuers may not advertise to these
individuals or solicit their investments. Rather, the recently lifted ban on
solicitation under Rule 506(c) is applicable only to accredited investors. 69

This double incentive to sell exclusively to accredited investors reinforces
the status quo under which only friends and family of the issuer-i.e., those
individuals who can be reached without solicitation within the meaning of
the 1933 Act-have a meaningful chance of participation in Rule 506
offerings.

In order to verify that these investors actually fall within the accredited
category, the issuer must take reasonable steps to ensure accredited status. 70

The issuer is deemed to have taken reasonable steps, and thereby satisfied
the burden, by using one of four statutory nonexclusive and nonmandatory
verification options or by taking other reasonable steps.7' Thus, compliance
with these investor-verification measures imposes an additional expense on
Rule 506 offerings-one that may be only relatively mitigated by use of a
preprescribed safe harbor.

2. Availability of Advertising or General Solicitation.-Before the
recent Rule 506(c) amendment under the JOBS Act, issuers hoping to rely
on a Rule 506 exemption could not conduct advertising or engage in
general solicitation regarding the sale.72 Resultantly, promotion of offerings
through traditional media-e.g., newspaper, television, or radio
advertisement-or through the Internet was prohibited. 73

Under the JOBS Act's recent revision of Rule 506, the prohibition
against general solicitation or advertising was lifted, provided that all

Regulation D offerings below $50 million by issuers that would have been eligible for
Regulation A exemption, less than 10% included any unaccredited investors).

68. See id. (noting that in 2010 only 7.4% of all U.S. households qualified as accredited
investors).

69. 17 C.F.R. 230.506(c)(2)(i) (2015).
70. Id. 230.506(c)(2)(ii).
71. Id.
72. Usha Rodrigues, In Search of Safe Harbor: Suggestions for the New Rule 506(c), 66

VAND. L. REV. EN BANC 29, 31 (2013). Compare 17 C.F.R. 230.506 (2013), with 17 C.F.R.
230.506(c) (2015) (amending Rule 506 to exempt offerings issued under the rule from the

prohibition on solicitation under 17 C.F.R. 230.502(c)(1)).
73. See 17 C.F.R. 230.502(c)(1) (2013).
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purchasers of securities are accredited investors. 74  As previously
mentioned, the burden is on the issuer to take reasonable steps to verify that
prospective purchasers are, in fact, accredited. 75 This allows issuers relying
on Rule 506 to more easily reach institutional and accredited investors,
which may in turn make it less necessary for them to obtain investment
from a broader, nonaccredited investor base.76

3. Disclosure Requirements.-Playing a significant role in the
exemption's affordability is the lack of express disclosure requirements,
SEC review, and ongoing reporting requirements under Rule 506. Unlike
exemptions under the JOBS Act, Regulation D filings require no SEC
"qualification" of an offering statement-a process that, as previously
mentioned, has taken up to a year to complete in the past.77 Thus, the only
disclosure requirements are those requiring disclosure of bad actor events
under Rule 506(e).78

4. Intermediary Requirements.-Not only are Rule 506 offerings
unhampered by disclosure requirements, they are likewise not subject to a
requirement that an intermediary be employed in the sales process.79
Rather, issuers may employ traditional securities firms acting as broker-
dealers at their behest-a decision that may be hugely cost-efficient.80
Because underwriting fees paid to these intermediaries can equal as much
as 7% of the value of the offering, the inherent flexibility in this option and
the availability of the choice to proceed without an intermediary is an
important benefit associated with Rule 506.81

74. 17 C.F.R. 230.506(c) (2015); see also Rule 506 of Regulation D, U.S. SEC. &
EXCHANGE COMMISSION (Oct. 6, 2014), https://www.sec.gov/answers/rule506.htm [http://
perma.cc/AGK8-Y36Q] (confirming under the amended Rule 506 that an issuer can advertise the
offering provided that the company has taken reasonable steps to verify that the investors are all
accredited).

75. 17 C.F.R. 230.506(c)(2)(ii) (2015).

76. Amendments to Regulation A, supra note 16, at 21,866.

77. See 17 C.F.R. 230.506 (2015); Amendments to Regulation A, supra note 16, at 21,869
(stating that the average qualification period from 2012 to 2014 for exemptions under
Regulation A was over three hundred days).

78. 17 C.F.R. 230.506(d)-(e) (2015).

79. 15 U.S.C. 77d(b)(1) (2012).
80. See id. That merely 10% of Regulation D offerings involved an intermediary in 2014

points towards the cost-effectiveness of self-selling securities. See Amendments to Regulation A,
supra note 21, at 21,872.

81. See Amendments to Regulation A, supra note 21, at 21,871.
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In the same flexible view, an issuer opting to employ a securities firm
to administer the issuance is permitted to use a wide range of
intermediaries-brokers or funding portals, a private equity fund, or a
venture capital fund-to facilitate the issuance. 82

5. State Law Preemption.-In addition to aforementioned costs
associated with compliance with federal securities law, issuers generally
may also face additional expenses associated with supplementary
compliance with state securities law. However, issuances pursuant to
Rule 506 benefit from state law preemption and avoid these additional costs
as a result.83

6. Liability.-Liability exposure is one of the most significant costs
associated with a securities offering,8 4 yet offerings under Rule 506 incur
relatively minimal costs associated with potential liability. The most
important limitation on a Rule 506 offering's liability exposure, and
attendant costs, is the inapplicability of 12(a)(2) liability under the 1933
Act.85  And although Rule 506 offerings are not exempt from antifraud
provisions under SEC Rule lOb-5, the risk of liability under Rule lOb-5 is
considerably less.

Under Rule 1 Ob-5, it is generally unlawful to make false or misleading
statements in connection with a securities offering. 86 However, the risk of
culpability under this section is relatively low. As a preliminary matter, a
plaintiff bears the burden of producing facts giving rise to a strong inference
of scienter-an intent to deceive-or illustrating an action with a highly
reckless disregard for the truth.87 Mere negligence is not enough. 8

Furthermore, the Supreme Court has interpreted what it means to "make" a

82. 15 U.S.C. 77d(a)(6)(C) (allowing use of nonbroker alternatives in connection with
Rule 506 offerings to accredited investors); see also id. 77d-1(a) (describing the requirements
for such intermediary alternatives).

83. See 15 U.S.C. 77r(a)(1) (2012) (mandating that "no law, rule, regulation, or order, or
other administrative action of any State or any political subdivision thereof ... requiring, or with
respect to . . . registration or qualification of securities transactions, shall directly or indirectly
apply to a security that . . . is a covered security").

84. Jason W. Parsont, Crowdfhinding: The Real and the Illusory Exemption, 4 HARV. BUs. L.
REV. 281, 302 (2014).

85. Securities Act of 1933, Pub. L. No. 73-22, 12, 48 Stat. 74, 84 (codified as amended at 15
U.S.C. 771(a)(2) (2012)). In Gustafson v. Alloyd Co., 513 U.S. 561, 578-84 (1995), the
Supreme Court interpreted 12 of the 1933 Act to reach, in effect, only public offerings made by
the use of a prospectus or similar offering circular, and thus it does not apply to offerings made
pursuant to Rule 506.

86. 17 C.F.R. 240.10b-5 (2015).

87. See, e.g., Stoneridge Inv. Partners v. Sci.-Atlanta, Inc., 552 U.S. 148, 157 (2008)
(articulating plaintiff's burden); Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 (1976) (holding
that scienter is a prerequisite to establishing a Rule lOb-5 violation).

88. Hochlelder, 425 U.S. at 201.
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statement very narrowly-it is insufficient to show the issuer created the
material misstatement or omission; rather, the issuer must have actually
made the statement. 89 Finally, the plaintiff must prove that each investor
seeking damages relied on the misstatement or omission. 90 The clearance
of all of these hurdles is made even more difficult by the fact that, in the
context of a private company issuing securities through a Rule 506
exemption, there will be no public filings to cite in the complaint. 91

Accordingly, in terms of the liability prong of cost-effectiveness, Rule 506
is the most preferable method of capitalization for issuers seeking to limit
potential loss.

III. New Capitalization Options Under The JOBS Act

In addition to the option to capitalize under Rule 506, the JOBS Act
provides two new capitalization methods aimed at improving access to
capital markets for smaller businesses: (1) Title IV, which amended
Regulation A;92 and (2) Title III, which provides for a crowdfunding
exemption under 4(a)(6) of the Securities Act of 1933.93 The SEC's
recently adopted Final Rules and Amendments to Regulation A implements

401 of the JOBS Act by amending 3(b) of the 1933 Act94 and adds a
new class of securities exempt from registration requirements for offerings
up to $50 million.95 Section 4(a)(6), for which the SEC adopted the final
rules on October 30, 2015, adds a new class of securities exempt from
registration requirements for offerings up to $1 million.96 Below is a
discussion of the benefits and drawbacks of each, in terms of cost-
effectiveness and access to potential investors.

89. See Janus Capital Grp., Inc. v. First Derivative Traders, 131 S. Ct. 2296, 2302 (2011)
("For the purposes of Rule 10b-5, the maker of a statement is the person or entity with ultimate
authority over the statement, including its content and whether and how to communicate it.
Without control, a person or entity can merely suggest what to say, not 'make' a statement in its
own right.").

90. Stoneridge Inv. Partners, 552 U.S. at 159.

91. Parsont, supra note 84, at 303.
92. Jumpstart Our Business Startups Act, Pub. L. No. 112-106, 401, 126 Stat. 306, 323-25

(2012) (codified at 15 U.S.C. 77c (2012)). Title 401 of the JOBS Act amends 15 U.S.C. 77c,
the statute underlying Regulation A. See 17 C.F.R. 230.251-.263 (2013).

93. Jumpstart Our Business Startups Act, 302 (codified in scattered sections of 15 U.S.C.).

94. The details of old Regulation A are beyond the scope of this Note, but subpart II(C)
briefly discusses the rarity of issuances made pursuant to that exemption.

95. Amendments to Regulation A, supra note 16, at 21,806; see also Press Release, U.S. Sec.
& Exch. Comm'n, SEC Adopts Rules to Facilitate Smaller Companies' Access to Capital
(Mar. 25, 2015), https://www.sec.gov/news/pressrelease/2015-49.html [http://penna.cc/P72W-
86MY] (announcing that updated rules known as Regulation A+ "will enable smaller companies
to offer and sell up to $50 million of securities in a 12-month period").

96. Crowdfunding, 80 Fed. Reg. 71,387, 71,389 (Nov. 16, 2015) (to be codified at 17 C.F.R.
pts. 200, 227, 232, 239, 240, 249, 269, 274) [hereinafter Crowdfunding]; see also Press Release,
U.S. Sec. & Exch. Comm'n, SEC Adopts Rules to Permit Crowdfunding (Oct. 30, 2015),
http://www.sec.gov/news/pressrelease/2015-249.html [http://perma.cc/3RWR-M8Z2].
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A. Regulation A+

On April 20, 2015, the SEC introduced the final rules and amendments
to Regulation A, known as Regulation A+. 97 The final rules expand old
Regulation A into two tiers: (1) Tier 1, for securities offerings up to
$20 million; and (2) Tier 2, for securities offerings up to $50 million.98

There are slightly different requirements and limitations associated with
each tier.

The determination of which tier to use is highly dependent on the
issuer's specific needs, as each have different benefits and drawbacks in
terms of both affordability and access to potential investors. The SEC
estimates that issuers opting to use the Tier 1 exemption will be "small
companies whose businesses revolve around products, services, and a
customer base that will more likely be located within a single state, region,
or a small number of geographically dispersed states." 99 Contrastingly,
issuers willing to take on the higher costs associated with providing audited
financial statements and ongoing reporting requirements under Tier 2 will
likely be businesses engaging in offerings "on a larger and more national
scale." 00 While issuers seeking to raise less than $20 million are free to
choose compliance under either tier, the SEC estimated that "the initial and
ongoing costs and limitations associated with complying with Tier 2 will
provide for the natural separation of offerings into the respective tiers with
issuers in more local offerings electing to comply with the less onerous
requirements of Tier 1."101

However, unlike Rule 506, Regulation A+ specifically prohibits many
issuers from using the exemption, notably among them public and foreign

companies.' 2 As a practical matter, this means that only a narrow group of
issuers-mainly startups and small businesses based in the United States-
will be eligible to capitalize pursuant to this exemption. 0 3

As the specifics below will show, Regulation A+ stands to meet the
needs of both companies like Oculus Rift-which seek to raise a substantial
amount of money from a wide array of ordinary investors-and ordinary
investors themselves-who want to support a business they believe in with
the chance to benefit from that belief if the company succeeds. Had it

97. Amendments to Regulation A, supra note 16, at 21,806; U.S. Sec. & Exch. Comm'n,
supra note 96.

98. Amendments to Regulation A, supra note 16, at 21,807.
99. Id. at 21,861.
100. Id.
101. Id. at 21,861-62.
102. See id. at 21,811 (restricting the availability of Regulation A+ to "companies organized

in and with their principal place of business in the United States or Canada," and prohibiting its
use by companies subject to ongoing reporting requirements under 13 or 15(d) of the 1934
Securities Exchange Act).

103. See Parsont, supra note 84, at 302.
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existed at the time, Regulation A+ would have easily allowed Oculus Rift to
raise the requisite $2.4 million it needed, and the investors-retrospectively
dissatisfied with their posters and prototypes-would have realized a
"stunning 145x return" on their investment upon the company's sale to
Facebook for $2 billion. 104

1. To Whom the Securities May Be Sold.-The eligibility of investors
varies by tier. Within Tier 1, issuers may sell up to $20 million in securities
to all types of investors-accredited or unaccredited.1 05  This condition
obviates the need for issuers to implement any sort of investor verification
measures and thereby saves those associated costs. Furthermore, there are
no individual investment limits for purchasers of the securities-a
facilitative benefit not enjoyed by individuals investing in issuances under
Tier 2 or 4(6).106

Under Tier 2, available for offerings up to $50 million, an issuer may
similarly sell to all types of investors-both accredited and unaccredited.1 07

However, unaccredited investors can purchase an amount of securities "no
more than: (a) 10% of the greater of annual income or net worth (for natural
persons); or (b) 10% of the greater of annual revenue or net assets at fiscal
year-end (for non-natural persons)." 108  This investment limitation
represents an additional hindrance to an issuer's investor access-one that
is not associated with comparable offerings under Rule 506.

For issuers, this is not only a downside in terms of access to potential
investors. The disparate application of the rule additionally reintroduces the
need for investor verification measures by the issuer when selling to
unaccredited investors. However, Regulation A+ allocates that cost
differently than does Rule 506. Rather than requiring issuers to take
reasonable measures to insure investors' accredited status, the final rules
merely require issuers to notify investors of the investment limitations. 09

Issuers may subsequently rely on a "representation of compliance with the
investment limitation from the investor," absent actual knowledge that the
representation is untrue.' 10 In adopting this cost allocation balance, the SEC
consciously rejected the "reasonable steps to verify . .. compliance" method
under Rule 506, deeming the investor-protection mechanism unnecessary
"in light of the total package of investor protections included in the final

104. See Jeffries, supra note 15.
105. See Amendments to Regulation A, supra note 16, at 21,807.
106. See id. at 21,815 (proposing limits to the amount of securities investors can purchase in a

Tier 2 offering).
107. Id. at 21,807.
108. Id.
109. Id. at 21,817.
110. Id.
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rules for Tier 2 offerings."1 " Further rationalizing the outcome, the SEC
cited the desire to avoid the unintended consequence of "dissuading issuers
from selling to non-accredited investors in Tier 2 offerings by increasing
compliance uncertainties and obligations."" 2  Likely, this is an unstated
reference to the practical realities under Rule 50613 and a desire to break
with the status quo thereunder.

2. Availability of Advertising or General Solicitation.-As a further
benefit in terms providing access to potential investors, issuers taking
advantage of a Regulation A+ exemption are permitted to "test the waters"
regarding the pending issuance before filing an offering statement, without
restriction as to the types of investors solicited." 4  These solicitation
materials need not be submitted to the SEC before they are issued-a
concession that greatly reduces compliance expenses and allows issuers
who decide not to proceed with an issuance to completely avoid filing
altogether." 5  Limitations on the substance of the testing-the-waters
materials are not overly burdensome,"1 6 yet all statements made therein are
subject to applicable antifraud and civil liability provisions under the 1933
Act." 7

Within forty-eight hours prior to the first sale, the issuer must file a
completed offering statement with the SEC." 8 The filed offering statement
must include all previously used solicitation materials, which will be made
publically available by the SEC.1 '9 Associated procedural requirements
postfiling are likewise minimal. Any solicitation made after filing must be
accompanied by the most current preliminary offering circular, or
alternatively, information about how that circular may be obtained.420

Additionally, any issuer who opts to use solicitation materials postfiling
must update and redistribute the new materials in a substantially similar

111. Id.; see also supra note 70 and accompanying text.
112. Amendments to Regulation A, supra note 16, at 21,817.
113. See supra section lI(D)(1) (noting that, as a practical matter under Rule 506, issuers

generally do not sell to unaccredited investors even though such sales are permissible within
certain limits).

114. Amendments to Regulation A, supra note 16, at 21,842.
115. Id. at 21,843.
116. See id. at 21,842 (requiring simply a disclaimer that "(1) [n]o money or other

consideration is being solicited, and if sent, will not be accepted; (2) no sales will be made or
commitments to purchase accepted until the offering statement is qualified; and (3) a prospective
purchaser's indication of interest is non-binding").

117. See 15 U.S.C. 77c(b)(2)(D) (2012) (attaching the civil liability provisions of
77/(a)(2) to any person offering or selling securities under Regulation A); 17 C.F.R. 240.1Ob-

5 (2015) (imposing antifraud liability on any issuer engaging in interstate transactions).
118. Amendments to Regulation A, supra note 16, at 21,843.
119. Id. at 21,842.
120. Id. The requirement is satisfied merely by providing a URL where the requisite offering

statement can be found. Id.
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manner as previously used.' 2' These conditions allow issuers to solicit
interest in their prospective offerings either at no cost (if the issuer opts to
abandon the issuance) or at very little cost (if the issuer ultimately goes
forward with the issuance and requisite qualification and filing).

3. Disclosure Requirements.-In addition to certain disclosures and
filings associated with testing-the-waters materials, an issuer must also
make additional disclosures and filings as prescribed by statute or by the
SEC. The mechanics of disclosure under Regulation A+ present no
significant cost to the issuer-electronic filing is permitted, and the SEC
has adopted an "access equals delivery" system under which issuers may
presume investors have access to the Internet and may satisfy the delivery
requirement solely by filing the necessary information online.122 However,
issuers hoping to rely on Regulation A+ will be unavoidably subject to
costs associated with substantive disclosure that would not be present under
a Rule 506 issuance.

Issuers under both Tier 1 and Tier 2 must deliver preliminary offering
circulars at least forty-eight hours prior to the first sale.1 23 These official
offering documents must include information "such as financial statements,
a description of the issuer's business operations, financial condition, and
use of investor funds." 24  Financial statements associated with Tier 2
issuances must be audited and included in offering circulars-an additional
cost not imposed on issuers using the Tier 1 exemption.1

In addition to these substantive requirements, and in contrast to the
situation under Rule 506, the SEC must qualify all Regulation A+ offering
statements before any sales are made.1 26 This requirement potentially slows
the closing speed of an issuance and constitutes an area of stark departure
from the alternative-i.e., no SEC involvement-under Rule 506.127

Finally, although issuances under Tier 1 are not subject to ongoing
disclosure requirements, issuances under Tier 2 must provide annual,
semiannual, and current reports covering periodic happenings and current
events, in addition to audited financial statements covering the "financial
periods between the most recent period included in a qualified offering

121. Id. at 21,842.

122. Id. at 21,821-23.

123. Id. at 21,808. For exemptions under Tier 2, an issuer can avoid this requirement if the
issuer is otherwise subject to, and current in, an ongoing reporting obligation. Id. In that case,
issuers will only be required to comply with general delivery requirements for offerings. Id.

124. See id. at 21,825 (citations omitted). For a substantive list of all items of which
disclosure in the offerings statement is required, see id. at 21,826.

125. Id. at 21,835-36.
126. Id. at 21,808, 21,841.
127. See supra sections II(D)(3), (5) (explaining that, under Rule 506, no SEC or state

qualification or approval is required).
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statement and the issuer's first required periodic report."1 28 These ongoing
reporting requirements-which can cost as much as $1.5 million per year
for registered securities 9-pose a substantial additional cost to issuers
seeking to rely on a Tier 2 exception.

4. Intermediary Requirements.-Like issuances made pursuant to
Rule 506, issuances under Regulation A+ do not require an intermediary in
connection with the sale of securities. Although issuers have the option to
utilize an intermediary, the SEC cites the limited involvement of
intermediaries in current Regulation A offerings 30 and, given that the
flexibility is identical to that allowed under Rule 506,"3' this is unlikely to
change.

5. State Law Preemption-For issuances made pursuant to Tier 2,
state law is preempted, and resultantly issuers face no additional costs
associated with dual compliance. 3 2 However, Tier 1 offerings are subject
to supplementary state law regulations via "coordinated review." 3 3 The
goal of coordinated review-a recently implemented multistate review
program for Regulation A+ offerings-is to reduce state law disclosure and
compliance obligations and associated costs. 3 4  In rationalizing this
scheme, the SEC cited the "generally more local nature of Tier 1 offerings,"
and stated that it believed it "appropriate, in this context, for the states to
retain oversight over how these offerings are conducted."1 35 The details of
the program are beyond the scope of this Note, but given that the program is
still relatively in its infancy, it is somewhat uncertain what effect
coordinated review will have on the cost of securities offerings subjected to
it, as compared to the cost associated with traditional subjection to both
federal and state securities law. However, the cost is unlikely to be
nonexistent given the SEC has acknowledged that the lack of state

128. See Amendments to Regulation A, supra note 16, at 21,808, 21,847. For a detailed list
of the full ongoing reporting requirements for Tier 2 offerings, see id. at 21,846-50.

129. IPO TASK FORCE, supra note 14, at 9.
130. Amendments to Regulation A, supra note 16, at 21,872.
131. See supra section Il(D)(4) (detailing the identical Rule 506 intermediary situation and

the implications associated thereunder).
132. See Amendments to Regulation A, supra note 16, at 21,858 (providing for the

preemption of state securities law for securities offered or sold to "qualified purchasers" and
defining qualified purchaser to include "any person to whom securities are offered or sold in a
Tier 2 offering").

133. Id. at 21,860-61.
134. Id. at 21,860. For a full description of the coordinated review program, see Regulation A

Offerings, N. AM. SEC. ADM'RS ASS'N, http://www.nasaa.org/industry-resources/corporation-
finance/coordinated-review./regulation-a-offerings/ [http://perma.cc/MS7S-J6UK].

135. Amendments to Regulation A, supra note 16, at 21,858.
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preemption for Tier 1 offerings could potentially inhibit the use of
solicitation materials for smaller, more localized offerings.1 36

As a final note, it is important to distinguish that, with respect to all
offerings, states retain the power to investigate and bring enforcement
actions against fraudulent securities transactions and to enforce compliance
under applicable federal law.1 37

6. Liability.-In addition to liability for fraud under Rule lOb-5,1 38

issuers relying on a Regulation A+ exemption will also be subject to
liability under 12(a)(2) of the Securities Act of 1933.139 Much less
friendly to issuers than SEC Rule lOb-5, 12(a)(2) does not require
plaintiffs to prove either scienter or reliance.1 40 As long as the plaintiff had
no actual knowledge of the untruth or omission, the issuer is liable absent:
(1) proof that the plaintiff's loss was not caused by the issuer's untruth or
omission, 14 1 or (2) the establishment of a "reasonable care" defense,
wherein the defendant proves that, even in the exercise of reasonable care,
he or she could not have known of the misinformation.142 In establishing
this affirmative reasonable care defense, the defendant must defeat a
presumption in favor of the plaintiff and is not entitled to assert any
"graduated scale of duty depending upon the sophistication and access to
information of the consumer."1 43

136. See id.
137. 15 U.S.C. 77r(c)(1) (2012).
138. 17 C.F.R. 240.10b-5 (2015). See also supra section II(D)(6) for a discussion of the

liability exposure under Rule lOb-5 and the implications and costs associated therewith.
139. Amendments to Regulation A, supra note 16, at 21,814; see also 15 U.S.C.

77c(b)(2)(D) (2012) ("The civil liability provision in section 77/(a)(2) of this title shall apply to
any person offering or selling such securities.").

140. See 15 U.S.C. 771(a) (prescribing liability, without mention of scienter or reliance, to
anyone who "offers or sells a security in violation of section 77e . . . or . .. offers or sells a
security ... by means of a prospectus or oral communication, which includes [or omits] an untrue
statement of material fact"). Although there is no explicit requirement that the plaintiff show
reliance on the alleged misinformation, the "by means of' language in 12(a)(2) suggests that
there should be some causal connection between the misleading untruth or omission and the
purchase of the security. Sanders v. John Nuveen & Co., 619 F.2d 1222, 1225 (7th Cir. 1980).
However, this requirement is hardly substantial given that the purchaser need not have even seen
the misleading prospectus. See id.

141. See 15 U.S.C. 771(b) (providing that the amount recoverable by the plaintiff
"represents other than the depreciation in value . . . resulting from such part of the prospectus or
oral communication, with respect to which the liability of that person is asserted, not being true or
omitting to state a material fact required to be stated therein or necessary to make the statement
not misleading, then such portion or amount, as the case may be, shall not be recoverable").

142. See Sanders, 619 F.2d at 1227-28 (declining to recognize defendant's reasonable care
defense).

143. See id. at 1229 (presuming plaintiff's lack of knowledge and denying the defendant's use
of a graduated scale).
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Finally, unlike the narrow scope of potentially liable parties under
Rule lOb-5,1 44 a broad range of parties may be liable under 12(a)(2),
including the business's owners, directors, and executives-that is, "any
person who . .. offers or sells a security in violation of section 77e."1 45

B. Section 4(a)(6) Crowdfunding

In response to the growing popularity of crowdfunding and the
demand to shift from a donation or rewards model to a true investment
model, the JOBS Act made crowdfunding available to nonreporting
companies seeking to raise up to $1 million in securities offerings,
primarily over the Internet.146 Section 302 of the JOBS Act amended 4 of
the Securities Act of 1933 by adding 4(a)(6), which created a new class of
crowdfunded securities exempt from registration with the SEC.1 47  Like
Regulation A+, 4(a)(6) specifically prohibits many issuers from using the
exemption, essentially leaving only U.S.-based private companies as
potentially eligible issuers.1 48

The SEC promulgated the final rules for the exemption on October 30,
2015.149 However, the publication of the rules in early 2015 associated with
Regulation A+ led many commentators at the time to suggest Regulation
A+ may make recently finalized Title III crowdfunding "a relic."15 1 While
this prophecy was unrealized in the sense that the SEC went forward to
adopt final rules implementing 4(a)(6), a bevy of further conditions and
requirements attendant to the capitalization method may yet make the
method inferior to alternative Rule 506 and Regulation A+ options. Given
the comparatively restrictive $1 million issuance limit under 4(a)(6) (less
than half of the $2.4 million that Oculus Rift required)'' and the alternate

144. See Janus Capital Grp., Inc. v. First Derivative Traders, 131 S. Ct. 2296, 2302 (2011)
(explaining the exclusive applicability of Rule lOb-5 to the "maker" of the statement).

145. 15 U.S.C. 771(a).

146. Jumpstart Our Business Startups Act, Pub. L. No. 112-106, 302, 126 Stat. 306, 315-21
(2012) (codified in scattered sections of 15 U.S.C.); see also Palmiter, supra note 29, at 397-99.

147. See Jumpstart Our Business Startups Act 302(a)(6)(A) (creating an exception for
"transactions involving the offer or sale of securities by an issuer" less than $1 million).

148. To qualify for the JOBS Act crowdfunding exemption, an entity must meet the
requirements of 4A. See id. 302(b). Section 4A makes certain issuers ineligible, including
foreign companies. 15 U.S.C. 77d-1(f). See also supra subpart III(A) for a discussion of the
similar exclusions under Regulation A+.

149. Crowdfunding, supra note 96, at 71,387.
150. Seedinvest, The Reg A+ Bombshell: $50M Equity Crowdfunding Under Regulation A,

SEEDINVEST (Mar. 25, 2015), http://www.seedinvest.com/blog/regulation-a-equity-crowdfunding-
rules/ [https://perma.cc/89DW-HJTS].

151. See Oculus Rift: Step into the Game, KICKSTARTER, https://www.kickstarter.com/
projects/1523379957/oculus-rift-step-into-the-game/description [http://perma.cc/W5S4-3JAT]
(showing that Oculus Rift's original funding goal was $250,000 and that Oculus Rift eventually
raised $2,437,429). Under Rule 506, issuers may sell an unlimited amount of securities, and
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funding sources available to startups and small businesses, issuers' use of
this crowdfunding exemption is dubious.

1. To Whom the Securities May Be Sold.-Under Title III
Crowdfunding, securities may be sold to all types of investors-accredited
and unaccredited alike.15 ' However, there are strict individual investment
limits across the board: the total amount sold to any investor may not
exceed (1) "the greater of . .. $2,000 or 5 percent of [the investor's] annual
income or net worth" (for those investors whose annual income or net
worth is less than $100,000), or (2) "10 percent of [the investor's] annual
income or net worth" (for those investors whose annual income or net
worth equals or exceeds $100,000).153 And regardless of income, there are
no circumstances under which any individual may invest more than
$100,000 in a twelve-month period. 5 4

Although there is no accredited versus unaccredited distinction, there
is still a potential cost associated with verification of each investor's net
worth to ascertain how much he or she is allowed to contribute, as well as a
cost associated with insuring that no individual investor goes over that
investor's respective investment limit. The SEC's final rules place the
initial cost of verification on an intermediary broker or funding portal, but
there is still potential for this cost to be ultimately passed on to the issuer-
a cost that may be significant due to sheer volume given that 4(a)(6)
specifically contemplates raising small amounts of money from a large
number of investors. 5 5

For the intermediary to ensure that no investor exceeds his or her
investment limit, the SEC requires there be "a reasonable basis for
believing that the investor satisfies the investment limits" before accepting
any investment commitment.1 56 In establishing this reasonable basis for
belief, the intermediary may rely on the investor's representations
concerning his or her annual income, net worth, and amount of securities he
or she purchased elsewhere within the past twelve months.1 57  In this

under Regulation A+, issuers may sell up to $50 million of securities. Accordingly, the issuers
opting to use 4(a)(6) crowdfunding will have a very specific low-capitalization requirement.

152. See 15 U.S.C. 77d(a)(5H6).
153. Crowdfunding, supra note 96, at 71,393.
154. Id.
155. Id. at 71,442. See infra section III(B)(4) for more information about the intermediary

requirement associated with 4(a)(6) crowdfunding.
156. Crowdfunding, supra note 96, at 71,442.
157. Id. at 71,442-43. Additionally, the SEC has noted that an intermediary can, in its

discretion, establish a "centralized database," which can require verification of income or net
worth electronically by uploading financial documents. Id. at 71,444.
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respect, 4(a)(6) crowdfunding is similar to Regulation A+ and will be less
costly in terms of direct costs of investor verification than Rule 506.151

But a novel "investor education requirement" as a condition to
investment constitutes a final cost associated with the sale of 4(a)(6)
securities. Title III requires crowdfunding intenrediaries to provide
potential investors with "disclosures related to risks and other investor
education materials" as specified by the SEC.1 59  These educational
materials, to be given to investors in plain English, must include
information on the purchase process, the risks associated with investing, the
types of securities offered on the platform, the restrictions on securities'
resale, the individual investment limits, the circumstances under which an
issuer may cancel an investment commitment, the circumstances under
which an issuer may cease to publish annual reports, the need for an
investor to consider whether investing is appropriate for him or her, and any
other type of information that an issuer is typically required to provide in an
annual report. The SEC estimates that hiring a third party to produce
these materials may cost as much as $10,000 to $30,000 initially, with
ongoing costs of $5,000 to $15,000 per year.161

Not only must the investor be provided with the material, but also he
or she must understand that material; to that effect, intermediaries must
ensure each investor (1) reviews the materials, (2) affirms he or she
understands the risk of losing the entire investment, and (3) answers
questions demonstrating an understanding of the level of risk generally
involved in investing in small businesses.1 62 The SEC does not proscribe
any model format for this "questionnaire"-rather, the questions need only
be developed in a format "reasonably designed to demonstrate the
investor's receipt of the information."1 63 Although the cost is prima facie
born by intermediaries, 164 it will undeniably be passed on to issuers
engaging their services. Accordingly, this new condition poses both a
monetary cost and a potential barrier to easy investor access.

158. See supra section II(D)(1) (explaining an issuer's mandate to take "reasonable steps" to
verify accredited status).

159. 15 U.S.C. 77d-1(a)(3) (2012).
160. Crowdfunding, supra note 96, at 71,438. Aside from these basic informational

requirements, the intermediary is free to determine the format of the material or include any
additional information deemed pertinent. Id. at 71,439-40.

161. Id. at 71,511.
162. 15 U.S.C. 77d-1(a)(4)(A)-(C); Crowdfunding, supra note 96, at 71,444-45.
163. Crowdfunding, supra note 96, at 71,445.
164. See Thomas V. Powers, SEC Regulation of Crowdfunding Intermediaries Under Title III

of the JOBS Act, BANKING & FIN. SERVICES. POL'Y REP., Oct. 2012, at 1, 3 (explaining that
requiring intermediaries to create investor-education materials could potentially be expensive).
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2. Availability of Advertising or General Solicitation.-A further
potential constraint on access to potential investors is that the only
permissible advertising of issuances pursuant to 4(a)(6) must direct
investors to the registered funding portal or broker handling the offering. 6 1
Rationalizing this scheme, the SEC noted that this limited "notice of
offering" approach would "allow issuers to generate interest in offerings
and to leverage the power of social media to attract potential investors,"
while maintaining protection for potential investors by "limiting the ability
of issuers to provide certain advertising materials without also providing the
disclosures, available on the intermediary's platform, that are required for
an offering made in reliance on Section 4(a)(6)."1 66 But, as the SEC
subsequently noted, while this inability to advertise terms of the offering
imposes no monetary costs on issuers, it may reduce the accessibility of
potential investors who may not be sufficiently enticed by the notice to
click onwards to learn about the full opportunity.1 67

The SEC purportedly met these concerns by giving issuers flexibility
in terms of information included in the notices and in the manner of their
distribution. For example, although the range of permissible information is
narrow,1 68 issuers may opt to exclude certain information so that the notice
acts as a form of "teaser," enticing potential investors to continue on to the
intermediary site for more information.169 Once the potential investor has
chosen to visit the intermediary's website, an issuer may use
communication channels provided by the intermediary to communicate
with investors about the terms of the offering, so long as the issuer
identifies itself as such in all communications. 7 0

165. Crowdfunding Proposed Rules, supra note 21, at 66,454 (noting that 4A(b)(2) provides
that "an issuer shall 'not advertise the terms of the offering, except for notices which direct
investors to the funding portal or broker"' (emphasis added)); see also Crowdfunding, supra note
96, at 71,425 (adopting the proposed rules, but clarifying that an advertising notice may include
no more than (1) a statement that the issuer is conducting the offering and the name of and link to
the intermediary's platform; (2) the terms of the offering; and (3) factual information about the
legal identity and business location of the issuer).

166. Crowdfunding Proposed Rules, supra note 21, at 66,525.
167. See id. (alleging that "this proposed requirement that limits the issuer's ability to

advertise the terms of the offering, while directing investors to the intermediary's platform for
more offering-specific information, would not impose costs to market participants").

168. See supra note 165 for a list of the information that may be included in a notice.
169. See Crowdfunding, supra note 96, at 71,425 (noting that an issuer's flexibility not to

include each of the enumerated matters in the notice may "facilitate certain types of social media
communications").

170. Id.
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3. Disclosure Requirements.-In addition to possible difficulty
reaching potential investors, the Title III crowdfunding exemption is
conditioned on providing investors and the SEC with substantial
disclosures, despite its goal to minimize costs associated therewith."'
Required disclosures fall into three main categories: (1) business and
ownership information; (2) company finances and the offerings
themselves; 173 and (3) updates and ongoing reporting. 174  With respect to
each category, the SEC specifically intended to balance consumer
protection policies of promoting full and fair disclosure with the equally
important goal of easing the burden and cost for small businesses to meet
these requirements.1 75 Accordingly, although the burden associated with
these disclosures-both substantively and procedurally-will be sizable, it
will not approach the cost associated with a traditional registered
offering.1 76

However, juxtaposed with the complete absence of disclosure and
filing requirements under Rule 506, compliance under 4(a)(6) is
undeniably more costly. Vis-a-vis Regulation A+, disclosure costs under

4(a)(6) may be somewhat less sizable, but that is largely dependent on the
size of the issuance. Given that the substance of required disclosures
largely mirrors that information required in Regulation A+ offering
statements, the costs are likely to be similar in that respect.1 77 For issuances
between $100,000 and $500,000, financial statements must be reviewed by
an independent public accountant (similar to the requirement for Tier 1
offerings under Regulation A+).' 7 8 For issuances above $500,000, financial

171. 15 U.S.C. 77d-1(b)(1) (2012); Crowdfunding, supra note 96, at 71,398-99.
172. For a substantive description of the final rules for disclosure of business and ownership

information, see Crowdfunding, supra note 96, at 71,399-402. Although the details are beyond
the scope of this Note, this category of disclosures includes information relating to the officers,
beneficial owners, and the company or business itself. Id.

173. For a substantive description of the final rules for disclosure of company finances and
the offering itself, see id. at 71,401-03. This category of disclosures includes information about
the use of proceeds, the target offerings amount, the offering price, the ownership and capital
structure of the business, and financial statements. Id.

174. For a substantive description of the final rules regarding updates and ongoing reporting,
see id. at 71,407-21. This requirement mandates issuers file an amended offering statement
whenever there is "any material change in the offer terms or disclosure," in addition to filing
annual reports on operations and financial statements with the SEC. Id. at 71,418.

175. Id. at 71,500-01.
176. See id. at 71,501 (recognizing that the disclosure requirements for offerings made

pursuant to 4(a)(6) are "more extensive, in terms of breadth and frequency, than those for other
[private] offerings," but ultimately deciding that although lower disclosure requirements would
decrease compliance costs, "the disclosure requirements . . . appropriately consider the need to
enhance the ability of issuers relying on Section 4(a)(6) to raise capital while enabling investors to
make informed investment decisions").

177. See supra section III(A)(3) for a summary of information to be included in offering
statements.

178. 15 U.S.C. 77d-1(b)(1)(D)(ii) (2012).
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statements must be audited (similar to the requirement for Tier 2 offerings
under Regulation A+).' 7 9 Only those issuances below $100,000 require no
review or auditing-rather, they must merely be certified by the principal
executive officer of the issuing company as "true and complete in all
material respects."180  Accordingly, unless the issuance is less than
$100,000, the cost of financial statement compliance for 4(a)(6) offerings
for issuances below $500,000 and above $500,000 mirror the cost under
Tier 1 and Tier 2 of Regulation A+, respectively. Finally, the cost of
ongoing reporting under 4(a)(6) is likely to be similar to that under Tier 2
of Regulation A+-both require the provision of annual reports and
financial statements to the SEC and investors, although issuances pursuant

to 4(a)(6) may not be subject to semiannual or current event reports.' 8

4. Intermediary Requirements.-In addition to disclosure costs, an
issuer relying on 4(a)(6)-unlike Rule 506 and Regulation A+-will also
incur costs associated with the requirement to use an intermediary broker or
funding portal to facilitate each transaction. 82 At the most fundamental
level, these crowdfunding portals must make money-an economic reality
that translates inevitably into costs associated with their use. In addition to
these foundational costs, there will also be costs associated with the
affirmative duties imposed on crowdfunding intermediaries by 4(a)(6).1 83

Among these duties is registration with the SEC and a self-regulatory
organization, 18 4 disclosure of risk-related information and investor-
education materials,18 5 assurance that each investor has reviewed and
understood those disclosures,186 adoption of fraud-prevention measures,18 7

and enactment of investor-verification procedures.1 88 Additionally, the
intermediary portal must "take such steps to protect the privacy of
information collected from investors," 8 9 and may not have financial ties to

179. Id. 77d-1(b)(1)(D)(iii).
180. Id. 77d-l(b)(1)(D)(i)(II).
181. Id. 77d-1(b)(4); cf Amendments to Regulation A, supra note 16, at 21,836-38

(discussing the associated compliance costs with various SEC accounting and filings requirements
based on entity type).

182. See 15 U.S.C. 77d(a)(6)(C) (requiring the use of an intermediary broker or funding
portal for each transaction).

183. See id. 77d-1(a) (prescribing affirmative duties for both brokers and funding portals).
184. Id. 77d-1(a)(1)-(2).
185. Id. 77d-1(a)(3).
186. Id. 77d-1(a)(4).
187. Id. 77d-1(a)(5).
188. Id. 77d-1(a)(7)-(8).
189. Id. 77d-1(a)(9).
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any issuer using its services.' 90 Finally, the portals must be prepared to
meet any other requirements that the SEC may prescribe "for the protection
of investors and in the public interest."191

All affirmative requirements considered, the SEC estimates the cost on
intermediaries to be between $417,000 and $770,000 the first year, with an
ongoing yearly cost ranging from $90,000 to $270,000.192 Subtracting a flat
$250,000-the one-time cost estimated by the SEC to develop the platform
itself-registration and regulatory compliance are estimated between
$520,000 and $167,000 initially, and between $130,000 and $50,000 yearly
thereinafter.1 93  While these costs would be born initially by the
intermediaries rather than the issuers themselves, the SEC estimates that the
resulting transaction costs imposed on issuers could be anywhere from 5%
to 15% of the offering under the 4(a)(6) exemption.1 94 Thus, even an
issuance of $100,000 would incur an average of $5,000 to $15,000 in costs
merely to facilitate the transaction in the first place, before even considering
costs associated with other aspects of compliance with the exemption.

5. State Law Preemption.-Although issuances in reliance on 4(a)(6)
may incur additional intermediary costs, state law is preempted and thus
issuers face no supplementary costs associated with state law registration
requirements.1 95  Nonetheless, this preemption does not extend to state
enforcement authority; accordingly, like under Rule 506 and
Regulation A+, states retain authority "to take enforcement action with
regard to an issuer, funding portal, or any other person or entity using the
exemption."' 96

6. Liability.-Although 4(a)(6) exemptions incur no additional cost
associated with state law compliance, they incur more costs associated with
liability exposure than any other exemption. In addition to liability under

190. See id. 77d-1(a)(i 1) (prohibiting a portal's "directors, officers, or partners (or any
person occupying a similar status or performing a similar function) from having any financial
interest in an issuer using its services").

191. Id. 77d-i(a)(12).
192. Crowdfunding Proposed Rules, supra note 21, at 66,528. The higher estimate is the cost

of registration and operation as an intermediary broker, whereas the lower estimate is the cost of
registration and operation as a funding portal. Id. The practical difference between the two is
beyond the scope of this Note.

193. See id. at 66,528.
194. Id. at 66,529. Note that these estimations depend on the specific intermediary used and

the fees charged for those services. Id. Furthermore, "competition among potential crowdfunding
venues and the potential development of new products and services could have a significant
impact on these estimates over time." Id.

195. 15 U.S.C. 77r-l(c).
196. Jumpstart Our Business Startups Act, Pub. L. No. 112-106, 305(b)(1), 126 Stat. 306,

322 (2012) (noted at 15 U.S.C. 77r (2012)).
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Rule 1Ob-5--a relatively low liability risk for issuers and the exclusive
source of liability for Rule 506 offerings- 4(a)(6) imposes significant
attendant costs on both portals and issuers (who may ultimately bear the
cost of portals' liability risk in addition to their own). Title III imposes
liability on "issuers" akin to 12(a)(2) liability for any untrue statement or
omission of material fact in the offering or sale of the securities.' 97

Included in the definition of "issuer" is "any person who offers or sells the
security in such an offering"-a catchall provision that would not only
encompass the issuers themselves but also intermediary brokers and
funding portals engaged in sale.1 98 However, while the SEC specifically
declined to exempt intermediaries from statutory liability, it recognized in
the final rules that treating intermediaries as issuers "may adversely affect
funding portals."'9 9 To remedy this "untenable" framework of strict
intermediary liability, the SEC determined that intermediary liability would
"turn on the facts and circumstances of the particular matter in question." 200

And as further protection, intermediaries will be allowed to exercise
discretion to restrict the offerings or issuers allowed on their platforms.201

However, the SEC did recognize that intermediaries should take
certain steps to exercise reasonable care in light of their potential liability,
and those measures taken to reduce the risk of fraud will not come without
a cost.202 These steps include establishing preventative policies and
procedures designed to ensure compliance with the crowdfunding rules as a
whole, reviewing the issuers' offering documents for false or misleading
information before posting them to their platform, and conducting
background and securities-history checks on each issuer, officer, director, or
"20 Percent Beneficial Owner" of an issuer to ascertain qualification. 203

197. See supra notes 126-31 and accompanying text (describing 12(a)(2) liability).

198. 15 U.S.C. 77d-1(c)(3).
199. Crowdfunding, supra note 98, at 71,478.
200. Id.
201. Id.
202. Id. at 71,478-79. The SEC specifically estimates that these measures taken to reduce the

risk of fraud will claim an initial 740 hours in intermediaries' time, with an ongoing time
requirement of three hundred hours per year. Id. at 71,528. Monetarily, intermediaries can expect
to spend approximately $13,818 to $34,546 a year using a third party to fulfill the required
background and regulatory-history checks. Id. at 71,528.

203. Id. at 71,528.
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IV. Summary of Cost and Access to Potential Investors

As previously mentioned, the economic baseline against which all
capitalization options are invariably measured is the availability of the
option and comparative benefits and drawbacks of alternatives. In other
words, whether an issuer opts to rely on one method as opposed to another
depends on the costs and benefits of other capital raising methods available.
The preeminent use of Rule 506 in the past204 illustrates the point that a
superior compilation of conditions and allowances built into one method
can result in the use of that method largely to the exclusion of others.
Below is a comparison of the methods either amended or created by the
JOBS Act (i.e., Rule 506, Title IV Regulation A+, and Title III
crowdfunding) in terms of cost-effectiveness and access to potential
investors. The implications suggest that, in the face of superior offering
allowances under Rule 506 and Regulation A+, crowdfunding via 4(a)(6)
will be substantially underemployed.

A. Cost-Effectiveness

Given this past predominance of Rule 506, it is likely that issuers will
continue to take advantage of it. Familiarity with the rule's use makes it
certain and efficient. And not only is it naturally easiest to maintain the
status quo, using Rule 506 is also the least expensive, most flexible, and
least restrictive method.205 Under Rule 506, many costs indigenous to
capitalization via Tier 2 and 4(a)(6) will not apply. 206 For example, the
absence of mandatory disclosure requirements to accredited investors, lack
of intermediation requirement, state law preemption, and limited liability
exposure all amount to a relatively economical way to capitalize. 207 The
only potential monetary drawback is the requirement to verify investors'
accredited status in order to prevent sales to nonaccredited investors. 208

However, the nonexclusive list of safe-harbor methods helps make this
requirement as manageable and certain as possible.

Comparatively, the cost-effectiveness of a Regulation A+ exemption is
highly dependent on the amount of capital sought in connection with the
issuance and, consequently, whether the issuance will be made pursuant to

204. See VLADIMIR IVANOV & SCOTT BAUGUESS, DIV. OF ECON. & RISK ANALYSIS, U.S.

SEC. & EXCH. COMM'N, CAPITAL RAISING IN THE U.S.: AN ANALYSIS OF UNREGISTERED

OFFERINGS USING THE REGULATION D EXEMPTION, 2009-2012, at 9 tbl.2 (2013) (reporting that
in 2012, 31,471 offerings were made under Regulation D, compared to only 1,473 financed by
debt and 518 financed through other exemptions under 4(a)(2)).

205. See Parsont, supra note 84, at 317 (explaining why issuers may generally prefer
"accredited crowdfunding" instead of crowdfunding under 4(a)(6)).

206. See supra sections II(D)(1)-(6) for a full discussion on the various costs associated with
Rule 506.

207. See supra sections I(D)(1)-(6).
208. See supra section II(D)(1).
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Tier 1 or Tier 2.209 Tier 1 operates as a relatively affordable capitalization
method, requiring no investor verification, audited financial statements, or
ongoing reporting.2 1 0 However, there will be an additional cost associated
with dual compliance with both federal and state securities laws. 21" The
ultimate cost of that compliance-given the recentness of the coordinated
review program-is not yet certain. But assuming some attendant monetary
drawback-a reality suggested by the fact that the SEC acknowledged this
aspect of the exemption may inhibit its use2 12-the fallout is that funding
through Rule 506 is slightly less expensive in absolute terms. This facially
marginal expense may be made even more significant in relative terms,
given the unlimited offering limit under Rule 506 and the $20 million cap
under Tier 1.213

Tier 2 is more costly; an exemption thereunder requires the provision
of audited financials and ongoing reporting but does not require compliance
with both state and federal law.2 14 The costs associated with investor self-
verification in Tier 2 are minimal but are an additional consideration
nonetheless.215 Finally, both Tiers are subject to significant liability
exposure, which translates into higher insurance costs, higher auditing
costs, and higher underwriting fees (if an intermediary is used). 216

Accordingly, the impetus for capitalization under a Regulation A+
exemption, as opposed to a Rule 506 exemption, will not be cost related.

Finally, the affordability of an offering under 4(a)(6) is
comparatively poor vis-a-vis the other exemptions available. 217 In fact, this
cost is so high in proportion to the relative benefits that crowdfunding under

4(a)(6) may be superfluous. 218 Even though it is unlikely there will be
any significant costs associated with investor verification, there will
undoubtedly be costs passed from intermediaries to issuers in connection

209. See supra sections III(A)(l)-(6) for a full discussion on the various costs associated with
Tier 1 and Tier 2 funding under Regulation A+.

210. See supra sections III(A)(1), (3).
211. See supra section III(A)(5).
212. Amendments to Regulation A, supra note 16, at 21,861.
213. See supra subparts II(D), III(A). For example, the difference between compliance costs

of $1 million and $1.5 million under Rule 506 and Tier 1, respectively, is relatively insignificant.
However, expressed as a percentage of $75 million offerings (1%) versus $20 million offerings
(7.5%), the cost differential is more pronounced.

214. See supra sections III(A)(1), (5).
215. See supra section III(A)(1).
216. See Parsont, supra note 84, at 302-03 (listing the fixed costs associated with heightened

liability exposure in the public-company context); supra section II(A)(6).
217. See supra sections III(B)(l)-(6) for a full discussion on the various costs associated with

4(a)(6) crowdfunding.
218. See Parsont, supra note 84, at 317-18 (arguing that the benefits relative to costs

associated with Rule 506 "accredited crowdfunding" outweigh those associated with "retail
crowdfunding"); Seedinvest, supra note 150 (summarizing commentators' assertions that Title III
crowdfunding may now be a "relic").
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with investor-education requirements-a cost not incurred under any other
exemption. 219  And providing information and assuring investor under-
standing is not cheap. 20 Furthermore, although the disclosure requirements
largely mirror those under Regulation A+ in terms of substance and
absolute cost, expressed as a percentage of the relatively low offering
maximum, these requirements are likely to be incredibly expensive for
issuances pursuant to 4(a)(6).22' Additionally, issuers relying on 4(a)(6)
would bear an estimated absolute minimum of $5,000 to $15,000 in
intermediary fees-a cost entirely absent from compliance with other

exemptions.m Finally, the expense associated with liability exposure
mirrors that under Regulation A+ but is potentially extended to a broader
range of parties-not only will issuers bear the costs associated with their
own exposure to liability, they may also incur costs passed on by
intermediaries seeking to limit their own potential exposure to liability.223

B. Access to Potential Investors

In conclusion and assuming all other things being equal-that is, there
are no factors beyond cost bearing on an issuer's choice of capitalization
method-Rule 506 is the compelling choice for issuers seeking to access
capital markets. However, access to potential investors is another key
concern when evaluating capital-formation methods. A wide pool of
potential investors provides easier access to capital, yet requires both a
practical way to reach those investors and a substantive way to obtain their
investments-preferably large amounts thereof.

The prohibition of sales to nonaccredited investors is theoretically the
primary drawback to making an offering pursuant to Rule 506. Although
the recently lifted ban on general solicitation and advertising improves
access to potential investors and makes it easier to solicit institutional and
accredited investors, the exclusion of over 92% of U.S. households from
that pool may be a significant reason to choose another capitalization
method.224 However, while smaller, the accredited pool controls over 70%
of available capital.225 This suggests that what was previously considered

219. See supra section III(A)(1).
220. Crowdfunding, supra note 96, at 71,511 (estimating an initial cost of $10,000 to

$30,000, with an additional ongoing yearly cost of $5,000 to $15,000); see supra section III(B)(1).
221. See supra section III(A)(3). For example, a disclosure cost expressed as an absolute

$150,000 under both 4(a)(6) and Tier 1 is seemingly equal. However, expressed as a percentage
of $1 million offerings (15%) vs. $20 million offerings (.75%), the cost differential is significant.

222. See supra section III(B)(4).
223. See supra section II(B)(6).
224. See Proposed Rule Amendments for Small and Additional Issues Exemptions Under

Section 3(b) of the Securities Act, supra note 67, at 3980 (noting that in 2010 only 7.4% of all
U.S. households qualified as accredited investors).

225. Parsont, supra note 84, at 284.
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the primary advantage of crowdfunding under the JOBS Act-a larger pool
of potential investors-might be meaningless as a practical matter.2 26

However, assuming an issuer specifically desires investment from a
range of both accredited and unaccredited investors for reasons beyond
unmitigated access to capital, that issuer will be unable to rely on Rule 506.
In terms of access to investors under the next logical option-
Regulation A+-Tier 1 performs very well. Issuances up to $20 million
may be sold to an unlimited number of accredited or unaccredited investors,
and these individuals may be solicited via testing-the-waters materials
subject to minimal procedural regulations. 227 Tier 2 issuances can similarly
enjoy testing-the-waters solicitation but are subject to an individual-
investment limit when sold to unaccredited investors. 228 This disparate
treatment of investors operates as a requirement to sell to accredited
investors or to otherwise limit the amount of securities sold, thereby
preventing unfettered access to capital. The crux of the decision will
ultimately rest on the amount of capital the issuer hopes to raise and an
analysis of relative costs implicit in that choice.

Finally, under 4(a)(6), which was most specifically contemplated for
monetization by a broad array of individual investors, 22 issuers may only
direct interested individuals to crowdfunding portals-a concession that
generally means issuers will only be allowed to distribute a "short
teaser." 230 This road to access is undoubtedly narrower than both the broad
allowance to solicit investors via testing-the-waters materials under
Regulation A+ and the recent accommodation of general solicitation to
accredited investors under Rule 506.231 Although issuers relying on

4(a)(6) have access to a broader range of investors than do issuers relying
on Rule 506-i.e., access to unaccredited and accredited alike-the
significant individual investment limitations imposed only serves to
increase the cost of raising the desired amount of capital by requiring more
work for less return on an individual basis.232  In comparison to

226. See id. at 317 (suggesting that given these economic realities, Rule 506 offerings "will
generally be the logical choice for issuers seeking to crowdfund").

227. See supra sections III(B)(1)-(2).
228. See supra section III(B)(1).

229. See Crowdfunding, supra note 96, at 71,388-89 (dubbing 4(a)(6) crowdfunding as the
"new and evolving method of using the Internet to raise capital," and noting that an issuer's
principal purpose in using this mechanism will typically be to raise funds in the form of "small
individual contributions from a large number of people").

230. See supra section III(B)(2).
231. See Crowdfunding, supra note 96, at 71,484 (illustrating that the manner of offering

permitted in Regulation A is "testing the waters" before filing Form 1-A); Parsont, supra note 84,
at 315 (noting that in accredited crowdfunding, issuers can generally solicit and advertise without
any content restrictions like those in 4(a)(6)).

232. See supra sections II(D)(2), III(B)(2). For example, if it costs $50 to reach one investor
under both 4(a)(6) notice advertising and Rule 506 general solicitation, the gross cost to obtain
the desired amount of capital can be as disparate as $25,000 and $50, respectively. The estimation
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Regulation A+ offerings, 4(a)(6) offerings are almost obsolete in terms of
access to potential investors. Tier 1 allows an issuer to raise an additional
$19 million from the same pool of investors, with no individual-investment
limits. Even Tier 2 allows issuers to obtain potentially 5% more from a
Regulation A+ investor than a comparable unaccredited investor under

4(a)(6).233
Resultantly, an issuer specifically desiring investment from an array of

investors made impossible under Rule 506 should rely on Regulation A+,
given its superiority to 4(a)(6) in almost every other consideration.

V. Conclusion and Implications

Taking into consideration all benefits and drawbacks of each
exemption, Rule 506 is likely to maintain its status as a highly desirable
route to capitalization for businesses not specifically seeking investment
from a broader array of investors. While this is the logical and most
favorable choice to issuers-and a natural result of efficient economic
theory-the consequence is that individual investors will be deprived of the
intended benefits of the new exemptions under the JOBS Act-namely,
they will still be excluded from meaningful participation in the investment
market.2 4

Alternatively, issuers who hope to benefit from access to a more
diffuse investor base will find a relatively flexible and affordable solution
under Regulation A+, which largely obviates the need for 4(a)(6). When
measured solely against Rule 506, 4(a)(6) provided a meaningful new
way to increase access to capital and spur business growth, but the recent
introduction of the final Regulation A+ rules makes the headlines
proclaiming the death of Title III crowdfunding ring true. 235

under 4(a)(6) is reached by assuming an issuer seeking the maximum $1 million manages to
raise the maximum $2,000 from 500 investors whose net worth or annual income is less than
$100,000 ($1 million raised = $2,000 investment x 500 investors). Contrastingly, an issuer
seeking to raise an unlimited amount of capital under Rule 506 may, theoretically, raise the entire
amount from one accredited investor at a cost of only $50.

233. See supra sections llI(A)(1), (B)(1). The ability under Tier 1 to raise $20 million as
opposed to $1 million from an identical pool of accredited and unaccredited investors is a clear
advantage over 4(a)(6). A less absolute but still distinct advantage exists under Tier 2, whereby
an issuer may raise up to $50 million as opposed to $1 million from an identical pool of
unaccredited investors, with individual investment limits as much as 10% as opposed to 5% for
lesser earning individuals under 4(a)(6).

234. See supra Part I for a discussion of individual investors' role in the impetus behind the
JOBS Act.

235. E.g., Victoria Silchenko, Equity Crowdfunding Is Dead-Long Live Equity
Crowdfunding, HUFFINGTON POST (Mar. 6, 2015, 2:59 PM), http://www.huffingtonpost.com/
victoria-silchenko/equity-crowdfunding-is-de_b_6813872.html [http://perma.cc/ZJF4-XUPM].
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Even a company seeking to raise a relatively small amount of capital-
like Oculus Rift's $2.4 million-will find that Title III's low capital ceiling
renders it useless. With the advent of Regulation A+, such companies
specifically seeking to capitalize through a widespread fan base can raise at
least twenty times the amount of capital that would be possible under
Title III. And for those companies unlike Oculus Rift, whose goal is to
raise capital irrespective of who it comes from, Rule 506 will still be the
simplest and most cost-effective method available.

-Paige M. Lager



Nudging Towards Vaccination:
A Behavioral Law and Economics Approach
to Childhood Immunization Policy*

I. Introduction

The Bill & Melinda Gates Foundation declared this decade "the Decade
of Vaccines." Vaccines are more effective and protect against more diseases
than ever before; 2 yet childhood immunization rates in the United States and
many other industrialized nations are declining. 3 Diseases that had been
declared eradicated in the United States are increasingly reappearing. 4 Most
recently in early 2015, a large multistate measles outbreak was linked to an
infected individual who had visited Disneyland in Southern California. A
study concluded that the outbreak was likely a result of substandard
vaccination rates.5

The anti-vaccination movement can be traced to a paper published by
British doctor Andrew Wakefield in 1998 that claimed there might be a
connection between the measles, mumps, and rubella (MMR) vaccine and

* I would like to thank Professor Sean H. Williams for his guidance and assistance with early
drafts of this Note. I would also like to thank the Texas Law Review staff for all the hard work put
into the editing process. Finally, thank you to my parents for their love and support over the years.

1. Vaccine Delivery: Strategy Overview, BILL & MELINDA GATES FOUND., http://www
.gatesfoundation.org/What-We-Do/Global-Development/Vaccine-Delivery
[http://perma.cc/XQY4-F9GC].

2. Ensuring Vaccine Sa/etv, CENTERS FOR DISEASE CONTROL & PREVENTION, http://www

.cdc.gov/vaccinesafety/ensuringsafety/index.html [http://perma.cc/QWP8-3G3V]; see Vaccine
History: Developments by Year, CHILD. HOSP. PHILA., http://www.chop.edu/centers-programs/
vaccine-education-center/vaccine-history/developments-by-year#.VjzpG4Qd5Xs [http://perma.cc/
YW5M-XJGL] (describing the development of vaccines and listing the recommended vaccines over
time).

3. See Figure Depicting Coverage with Individual Vaccines from the Inception of NIS, 1994
Through 2012, CENTERS FOR DISEASE CONTROL & PREVENTION, http://www.cdc.gov/

vaccines/imz-managers/coverage/nis/child/figures/2012-map.html [http://perma.cc/8VVM-FMA7]
(showing a decline in the use of several vaccines in recent years).

4. See, e.g., Measles Cases and Outbreaks, CENTERS FOR DISEASE CONTROL & PREVENTION,
http://www.cdc.gov/measles/cases-outbreaks.html [http://perma.cc/4VKX-QAC4] (reporting a
record number of measles cases in the U.S. in 2014 after measles was documented as eliminated in
the United States in 2000); Pertussis Cases by Year (1922-2014), CENTERS FOR DISEASE CONTROL

& PREVENTION, http://www.cdc.gov/pertussis/surv-reporting/cases-by-year.htm [http://perma.cc/
52TX-68SJ] (documenting the number of reported pertussis cases in the United States reached a
low of 1,010 in 1976 but climbed back up to 32,971 in 2014); Lauren Gambino, California Measles
Outbreak Fueled by Parents Who Failed to Vaccinate Children - Study, GUARDIAN (Mar. 17, 2015,
1:25 PM), http://www.theguardian.com/us-news/2015/mar/17/measles-california-disneyland-
vaccination-research [http://perma.cc/SJP2-22CX] ("Health officials declared measles eliminated
in the US in 2000 after decades of intensive childhood vaccine efforts led to widespread
vaccination.").

5. Maimuna S. Majumder et al., Letter, Substandard Vaccination Compliance and the 2015
Measles Outbreak, 169 JAMA PEDIATRICS 494,494 (2015).
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autism.6 The study has since been widely discredited.7 Not only was the
study scientifically unsound, it was subsequently discovered that Wakefield
had received around half a million British pounds from a lawyer preparing a
class action against a producer of the MMR vaccine and that there were plans
to start a company to sell diagnostic tests.8 The Lancet, the journal that
originally published the article, retracted it, and the United Kingdom's
General Medical Council revoked Wakefield's medical license. 9 None-
theless, the effects of the study still linger, and medical professionals attribute
the growing clusters of parents who are refusing standard vaccinations to the
study's lasting impact.10

There is concern about the growing anti-vaccination movement and its
dangerous implications." Successful eradication of vaccine-preventable
disease depends on what scientists call "herd immunity."" That is because
vulnerable people-like newborns and individuals receiving chemotherapy
or immunosuppressive drugs-depend on the immunity of those around them
to protect them from dangerous diseases. If there are enough people
immunized against a disease within a community, it helps protect those who
cannot be immunized. The percentage of people that must be vaccinated in
order to establish herd immunity varies for each disease; for example, to keep
measles from spreading, about 95% of the community needs to be
vaccinated.' 3 While the average national vaccination rate falls above 90%,14

6. Clyde Haberman, A Discredited Vaccine Study's Continuing Impact on Public Health, N.Y.
TIMES (Feb. 1, 2015), http://www.nytimes.com/2015/02/02/us/a-discredited-vaccine-studys-
continuing-impact-on-public-health.html?_r=0 [http://perma.cc/P77R-46KG].

7. Id. ("Dozens of epidemiological studies found no merit to [Wakefield's] work, which was
based on a tiny sample. The British Medical Journal went so far as to call his research
'fraudulent."'); see also Seth Mnookin, Why So Many Parents Are Delaying or Skipping Vaccines,
COMMUNITY TABLE (Oct. 7, 2012, 5:00 AM), http://communitytable.com/109306/sethmnookin/07-
why-so-many-parents-are-delaying-vaccines/ [http://perma.cc/LU6Z-T4D9] ("Over the past
decade, dozens of peer-reviewed studies that have collectively drawn on data from millions of
children have consistently found no connection between vaccines and autism.").

8. See Brian Deer, Revealed: Secret Payments to MMR Doctor Wakefield at Heart of Vaccine
Crusade, BRIANDEER.COM, http://briandeer.com/wakefield/legal-aid.htm [http://perma.cc/9C8Q-
YYBP] (showing that 439,553 had been paid to Dr. Wakefield in experts' fees and expenses). See
generally Brian Deer, How the Case Against the MMR Vaccine Was Fixed, 342 BMJ 77 (2011).

9. John F. Burns, British Medical Council Bars Doctor Who Linked Vaccine with Autism, N.Y.
TIMES (May 24, 2010), http://www.nytimes.com/2010/05/25/health/policy/25autism.html?_r-0
[http://perma.cc/2X9V-PTTK].

10. Mnookin, supra note 7.
11. See Majumder, supra note 5, at 494 ("The ongoing measles outbreak linked to the

Disneyland Resort in Anaheim, California, shines a glaring spotlight on our nation's growing
antivaccination movement and the prevalence of vaccination-hesitant parents.").

12. Emily Willingham & Laura Helft, What is Herd Immunity?, PBS: NOVA (Sept. 5, 2014),
http://www.pbs.org/wgbh/nova/body/herd-immunity.html [http://perma.cc/7RF4-F436].

13. Id.
14. Laurie D. Elam-Evans et al., National, State, and Selected Local Area Vaccination

Coverage Among Children Aged 19-35 Months - United States, 2013, 63 MORBIDITY &
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clusters of communities around the country have rates that fall far below that
threshold, creating cause for concern.15 In the wake of the recent outbreaks,
such as the one in California in early 2015, doctors and state legislators are
looking for more effective ways to increase child immunization rates to levels
that would accomplish herd immunity.

This Note uses insights from behavioral law and economics to offer a
new perspective on how this goal might be achieved.1 6 A variety of cognitive
biases come into play when parents decide whether to vaccinate their
children. These biases work together to cause predictable errors in risk
assessment. An understanding of these biases is essential to those who wish
to shape more-effective vaccine policy; in particular, knowledge of these
biases will allow physicians and policymakers to more effectively target anti-
vaccine parents and, most importantly, parents who are undecided on the
issue but vulnerable to the anti-vaccine message.

In order for vaccine policy to accomplish its goal of maximizing the
number of immunized children, it should address these biases and attempt to
counteract them. There is a range of regulatory possibilities. At one end, we
have the status quo: states requiring children to be vaccinated before
enrolling in school but providing medical, religious, and philosophical
exemptions. On the other end, we have the paternalistic approach: strict
childhood vaccine requirements with no personal-belief exemptions.
Somewhere in between lies the "libertarian paternalistic" approach: using
debiasing strategies and nudging techniques, such as default rules, to
counteract the risk-assessment errors resulting from cognitive biases.17

In this Note, I argue that the intermediate approach is the best option in
the current political climate. Granted, the paternalistic approach would likely
be most effective in terms of simply maximizing the number of children

MORTALITY WKLY. REP. 741, 741 (2014), http://www.cdc.gov/mmwr/preview/mmwrhtml/
mm6334al.htm [http://perma.cc/7X97-FM47].

15. See generally Tracy A. Lieu et al., Geographic Clusters in Underimmunization and Vaccine
Refusal, 135 PEDIATRICS 280 (2015).

16. Note that this is not the first scholarly work to examine the vaccination problem from a
behavioral law and economics standpoint. See generally, Alexander Cappelen et al., Demand for
Childhood Vaccination-Insights from Behavioral Economics, 37 F. FOR DEV. STUD. 349 (2010)
(discussing how behavioral economics can shed light on the complex decision-making process for
caretakers deciding whether to vaccinate children); Ljiljana Stanic, Private Irrationality and Public
Health: Failure to Vaccinate and What We Can Do About It, 22 HEALTH L. REV. 49 (2014)
(examining three groups of individuals who refuse or otherwise do not obtain vaccinations through
a behavioral-economics lens and proposing policy solutions for each group). However, the
particular policy solutions offered herein are unique-specifically, these solutions seek to
counteract the major cognitive biases implicated when parents decide whether to vaccinate their
children while simultaneously exploiting other biases that have the potential to push vaccine-
hesitant parents towards vaccination. Also note that this Note, unlike others, does not focus on the
ethical implications of adopting a libertarian paternalistic approach.

17. For a detailed discussion of the theory of libertarian paternalism, see generally Cass R.
Sunstein & Richard H. Thaler, Libertarian Paternalism Is Not an Oxymoron, 70 U. CHI. L. REV.
1159 (2003).
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vaccinated. After all, Mississippi-one of the two states that permit neither
religious nor philosophical exemptions for childhood vaccinations-has the
highest vaccination rate in the country.18  However, the libertarian
paternalistic approach will increase vaccination rates while still preserving
parental autonomy and freedom of choice; consequently, such an approach
will minimize constitutional issues and help to ease distrust towards "Big
Pharma." Because regulations under this approach will be less controversial
and less susceptible to backlash from anti-vaccine activists than regulations
attempting to eliminate exemptions, they are more likely to be approved by
state legislatures and less likely to be successfully challenged if approved.

The arguments in this Note are based on the assumption that the benefits
of immunization significantly outweigh any associated risks. This
assumption is widely accepted in the medical field, and there is a strong
consensus in the medical-science community that there is no causal link
between vaccines and autism.1 9 Accordingly, I propose solutions that would
have the effect of increasing the number of children who are vaccinated.
Further, this Note does not go into depth about the constitutional issues
surrounding the vaccine debate, other than to note that certain regulatory
approaches will minimize them while others will be more problematic.
Finally, this Note recognizes that parents who are adamantly anti-vaccine are
extremely difficult to convince otherwise. 20 As such, the focus here is
primarily on how to affect parents at the margins-those who are susceptible
to the anti-vaccine message but whose preferences are not hard-and-fast and
thus are still capable of being manipulated. I refer to these parents as
"vaccine hesitant." 21

18. Alan Blinder, Mississippi, a Vaccination Leader, Stands by Its Strict Rules, N.Y. TIMES
(Feb. 4, 2015), http://www.nytimes.com/2015/02/05/us/mississippi-a-leader-on-vaccination-rates-
stands-by-strict-rules.html [http://perma.cc/Q789-NV3K].

19. Vaccines Do Not Cause Autism, CENTERS FOR DISEASE CONTROL & PREVENTION,
http://www.cdc.gov/vaccinesafety/Concerns/Autism/Index.html [http://perma.cc/X8Y6-NLC3];
see also Kumanan Wilson et al., Association of Autistic Spectrum Disorder and the Measles,
Mumps, and Rubella Vaccine: A Systematic Review of Current Epidemiological Evidence, 157
ARCHIVES PEDIATRICS & ADOLESCENT MED. 628, 633 (2003) (concluding that current medical
literature suggests no association between the measles, mumps, and rubella vaccine and autistic
spectrum disorder); Mnookin, supra note 7 (describing how "dozens of peer-reviewed studies" in
recent years have revealed no tie between autism and vaccines); Vaccine Studies: Examine the
Evidence, HEALTYCHILDREN.ORG, https://healthychildren.org/english/safety-prevention/
immunizations/pages/vaccine-studies-examine-the-evidence.aspx [http://perma.cc/N4XJ-DWQC]
(providing a list of studies that have shown that vaccines do not cause autism).

20. See Dina Fine Maron, How to Get More Parents to Vaccinate Their Kids, SCI. AM. (Feb. 19,
2015), http://www.scientificamerican.com/article/how-to-get-more-parents-to-vaccinate-their-
kids/ [http://perma.cc/CD5G-B52H] ("[T]he sweet spot for intervention are parents that are on the
fence, not those who have already decided against vaccines.").

21. It is unclear exactly what percent of parents are vaccine hesitant, as that number tends to
vary across communities and demographics. See Philip J. Smith et al., Parental Delay or Refusal
of Vaccine Doses, Childhood Vaccination Coverage at 24 Months of Age, and the Health Belief
Model, 126 PUB. HEALTH REP. 135, 141 tbl.3 (2011) [hereinafter Smith et al., Parental Delay]
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The remainder of this Note is organized as follows: Part II describes the
current state of childhood immunization policy and its weaknesses. Part III
elaborates on the cognitive biases that affect parents' risk assessment in
deciding whether or not to vaccinate their children. Part IV utilizes these
behavioral law insights to explore potential regulatory responses to the
nation's growing anti-vaccination movement. Part V concludes.

II. The Current Climate of Childhood Immunization Policy

Childhood immunization requirements are governed by state law. All
fifty states require certain vaccinations for school children; these require-
ments apply to students at public schools and often even extend to children
attending private schools and day-care facilities.22  However, there are
exemptions available to parents who do not wish to vaccinate their children:
all fifty states allow medical exemptions, all but three allow religious
exemptions, and twenty currently allow philosophical exemptions (also
called personal-belief exemptions in some states).23 This Note focuses on the
third category. While medical and religious exemptions have more stringent
requirements, philosophical exemptions are easier to obtain and are therefore
frequently used by anti-vaccination parents who wish to avoid immunizing
their children.

Since the publication of Andrew Wakefield's article linking autism to
the MMR vaccine, anti-vaccination sentiment has been on the rise.24 This

(showing sociodemographic characteristics among households with children aged 24-35 months by
parental vaccine delay refusal category); Michael J. Smith, Promoting Vaccine Confidence, 29
INFECTIOUS DISEASE CLINICS N. AM. 759, 760-61 (2011) (noting that "vaccine hesitancy can be
difficult to measure"). However, a 2009 study found that 25.8% of parents delayed one or more
recommended vaccine doses, 8.2% refused one or more recommended vaccine doses, and 5.8%
delayed and refused recommended vaccine doses. Smith et al., Parental Delay, supra, at 137.
Because of the rise in vaccine hesitancy, these numbers are likely higher today. See, e.g., supra
note 3 and accompanying text. Depending on how broadly we define "vaccine hesitancy," these
figures suggest that anywhere from 10% to 40% of parents are vaccine hesitant. In the context of
herd immunity, where small reductions in immunization rates can trigger outbreaks, that number is
significant.

22. State Vaccination Requirements, CENTERS FOR DISEASE CONTROL & PREVENTION,
http://www.cdc.gov/vaccines/imz-managers/laws/state-regs.html [http://perma.cc/D58M-87WX].

23. States with Religious and Philosophical Exemptions from School Immunization
Requirements, NAT'L CONF. ST. LEGISLATURES (July 6, 2015), http://www.ncsl.org/research/
health/school-immunization-exemption-state-laws.aspx [http://perma.cc/42E3-PT5U] ("Twenty
states allow philosophical exemptions for those who object to immunizations because of personal,
moral or other beliefs. As a result of legislation passed in 2015, two of those states-California and
Vermont-will no longer allow philosophical exemptions beginning in July 2016, bringing the
number of states that allow philosophical exemptions to eighteen.").

24. See Heidi J Larson et al., Addressing the Vaccine Confidence Gap, 378 LANCET 526, 528
(2011) (asserting that Andrew Wakefield's article kindled "widespread fears"); Majumder, supra
note 5, at 494 (stating that the recent measles outbreak linked to Disneyland "shines a glaring
spotlight on our nation's growing antivaccination movement and the prevalence of vaccination-
hesitant parents"). But see DAN M. KAHAN, VACCINE RISK PERCEPTIONS AND AD HOC RISK
COMMUNICATION: AN EMPIRICAL ASSESSMENT 6-8 (2014), http://papers.ssrn.com/sol3/papers
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sentiment is particularly prevalent in the media. For example, Jenny
McCarthy, a former television host and Playboy Playmate, has been vocal for
years about her belief that vaccines caused her son's autism.25 McCarthy's
views were featured on Oprah, on CNN's Larry King, and in Time Inc.'s
People Magazine, bringing her to the forefront of America's attention. 26

With the help of mass media, she became the face of the modern "anti-vaxx"
movement. 27 Robert Kennedy Jr. has also been an increasingly vocal anti-
vaccine activist. 28 He has given speeches at anti-vaccine conferences and
testified before Congress, various state legislatures, and the Centers for
Disease Control and Prevention (CDC).29 His advocacy has centered
primarily on thimerosal, an antifungal and antiseptic agent once used widely
in childhood vaccines but which was taken out of those vaccines in 2001.30
While there is no evidence that supports a link between the trace amounts of
thimerosal in vaccines and any brain disorders,31 Kennedy edited a book,
Thimerosal: Let the Science Speak, that contends that it causes numerous
neurodevelopmental disorders, including autism.32 His views, including
"how government health agencies colluded with Big Pharma to hide the risks
of thimerosal from the public," were featured in Rolling Stone magazine, on
The Daily Show with Jon Stewart, and on MSNBC. 33

Organizations like AutismOne and the National Vaccine Information
Center have also been extremely vocal about their beliefs concerning the link
between vaccines and autism.34 These organizations' websites appear

.cfm?abstract_id=2386034 [http://perma.cc/645H-7WJH] (arguing that there is not valid "empirical
support for asserting that there is a 'growing distrust of vaccinations"').

25. SETH MNOOKIN, THE PANIC VIRUS: A TRUE STORY OF MEDICINE, SCIENCE, AND FEAR
252-61 (2011).

26. Michael Hiltzik, Jenny McCarthy: Anti-Vaxxer, Public Menace, L.A. TIMES (Jan. 27,
2015), http://www.latimes.com/business/hiltzik/la-fi-mh-jenny-mccarthy-antivaxxer-public-
menace-20150127-column.htinl#page=1 [http://perma.cc/D6EN-DWTA].

27. Retro Report, Vaccines: An Unhealthy Skepticism, N.Y. TIMES (Feb. 2, 2015),
http://www.nytimes.com/video/us/100000003485198/vaccines-an-unhealthy-skepticism.html
[http://perma.cc/Q22D-ZG2C] ("Jenny McCarthy has had more to do with popularizing the notion
that vaccines are dangerous than any other single person in the United States.").

28. Keith Kloor, Robert Kennedy Jr. 's Belief in Autism-Vaccine Connection, and its Political
Peril, WASH. POST (July 18, 2014), http://www.washingtonpost.com/lifestyle/magazine/robert-
kennedy-jrs-belief-in-autism-vaccine-connection-and-its-political-peril/2014/07/16/f2cOee-f70b
-11e3-a606-946fd632f9fl_story.html [http://perma.cc/35QS-ZLZX].

29. E.g., id.; Saerom Yoo, Robert F. Kennedy to Oregon Lawmakers: Reject Vaccine Bill,
STATESMAN J. (Mar. 6, 2015, 11:22 AM), http://www.statesmanjournal.com/story/news/health/
2015/03/06/robert-kennedy-jr-oregon-lawmakers-reject-vaccine-bill/24484317/
[http://perma.cc/F9QK-M247].

30. See Kloor, supra note 28.
31. Thimerosal in Vaccines, CENTERS FOR DISEASE CONTROL & PREVENTION, http://www.cdc

.gov/vaccinesafety/Concerns/thimerosal/ [http://perma.cc/QK6S-AJJU].
32. Kloor, supra note 28.
33. Id.
34. AUTISMONE, http://www.autismone.org [http://perma.cc/FG4U-E62G]; NATIONAL

VACCINE INFORMATION CENTER, http://www.nvic.org [http://perma.cc/L4FH-89N9].
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deceivingly disinterested, claiming to promote a "pro-science" and not an
"anti-vaccine" agenda. In fact, however, organizations like these have
discovered that the anti-vaccine message can be quite profitable. They hold
annual conferences where they host speakers like father-son anti-vaccine duo
Mark and David Geier, who spoke at the 2009 annual AutismOne conference
promoting a treatment called the "Lupron protocol"-a drug used to
chemically castrate sex offenders-as the cure to autism.35 Finally, adding
themselves into the anti-vaccine mix, a number of documentaries have been
released in the past several years questioning the safety of vaccines and
pointing a finger at the relationship between pharmaceutical companies and
the government. 36

These voices all have one thing in common: they instill fear in parents
who are overwhelmed by the amount and complexity of the information and
data regarding vaccine safety. 37 The activists know how to capitalize on this
fear. Recently, in response to proposed legislation in California that would
eliminate personal-belief exemptions, an anti-vaccine group in Minnesota
"purchased airtime for what they describe as a 'public service
announcement"'; the thirty-second ad showed a clip of an infant having a
seizure, suggesting this condition is a result of the child's vaccination. 38

Unfortunately, it is clear that these scare tactics are working. In a study
published in 2013, 20% of respondents said they believe that doctors and the
government "still want to vaccinate children even though they know these
vaccines cause autism and other psychological disorders." 39 Sixty-nine
percent of respondents said they have at least heard the claim before-this
fact alone is cause for concern, since 36% of respondents said they were

35. See MNOOKIN, supra note 25, at 16-17 (noting that the Geiers' clinics charged clients up to
$70,000 per year for the Lupron treatment and describing a host of other products marketed to
parents of children with autism).

36. See, e.g., BOUGHT (Jeff Hays Films 2015) (alleging harmful collusion between business
and government in the fields of vaccination, medication, and food); SHOTS IN THE DARK (Play Films
2008) (detailing the expansion of child-immunization schedules and the potential negative health
consequences); THE GREATER GOOD (BNP Pictures 2011) (profiling families that claim harm from
vaccinations); TRACE AMOUNTS (FAZE Films 2015) (examining the use of mercury in vaccines
and exploring the purported link between such vaccines and autism); VACCINE NATION (Gary Null
and Associates, Inc. 2008) (arguing that vaccines cause symptoms easily mistaken for Shaken Baby
Syndrome, as well as a host of other diseases and disorders).

37. See MNOOKIN, supra note 25, at 10 (discussing an anti-vaccine parent who decided to delay
his child's shots because "there was so much conflicting information out there he hadn't known
what to do").

38. Abby Ohlheiser, Shock Ads, the Holocaust and Domain Squatting: The Intense Fight Over
a New California Vaccine Bill, WASH. POST (Apr. 8, 2015), http://www.washingtonpost.com/
blogs/govbeat/wp/2015/04/08/shock-ads-the-holocaust-and-domain-squatting-the-intense-fight-
over-a-new-california-vaccine-bill/ [http://perma.cc/6QDB-V9BU].

39. J. Eric Oliver & Thomas Wood, Letter, Medical Conspiracy Theories and Health Behaviors
in the United States, 174 JAMA INTERNAL MED. 817, 817 tbl.1 (2014).
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undecided on the issue, leaving them potentially vulnerable to the anti-
vaccination message. 40

The current childhood immunization system poses a problem because
philosophical exemptions are relatively easy to obtain. 4 1 Accordingly, the
system makes it easy for individuals to be swayed by their cognitive biases
and by popular sentiment. As one might expect, states that allow philosoph-
ical exemptions have higher incidence of vaccine-preventable diseases.42

Additionally, the use of philosophical exemptions-and general refusal to
vaccinate-tends to cluster geographically, making certain communities
especially susceptible to outbreaks. 43 This is particularly problematic in the
context of herd immunity, where even a small decrease in immunization rates
can trigger an outbreak.

Failures of the current approach to childhood-vaccine regulation are not
hard to find. Most recently, an infected individual who visited Disneyland in
Anaheim, California, triggered a multistate measles outbreak. From
December 28, 2014 to February 11, 2015, 125 people in seven states were
diagnosed with the highly contagious disease. 44 A recent study concluded
that the outbreak was probably a result of substandard vaccination rates. 45

Specifically, researchers calculated that the vaccination rate among those
who had been exposed to measles during the outbreak was no higher than
86% and might have been as low as 50%.46

Many states have reacted to such recent outbreaks by attempting to pass
new legislation that would limit available exemptions to childhood
immunization requirements. 47 This demonstrates a concern that the current
system is not working well enough. It also demonstrates the need for innova-
tive approaches. For example, Oregon now requires a parent claiming a

40. Id.
41. See David M. Salisbury, Should Childhood Vaccination Be Mandatory? No, 344 BMJ 18,

19 (2012) ("[E]xemptions to the state [vaccination] laws are easily obtained on the basis of religious
or personal beliefs.").

42. Eileen Wang et al., Nonmedical Exemptions from School Immunization Requirements: A
Systematic Review, 104 AM. J. PUB. HEALTH e62, e81-e82 (2014).

43. Id. at e81-e82; see also Lieu et al., supra note 15, at 285 ("Underimmunization and vaccine
refusal cluster geographically, and the rates of these outcomes within clusters are far higher than
outside them."). For a graphical display of geographic clustering in California, see Matthew Bloch
et al., Vaccination Rates for Every Kindergarten in California, N.Y. TIMES (Feb. 6, 2015),
http://www.nytimes.com/interactive/2015/02/06/us/california-measles-vaccines-map. html
[http://perma.cc/9XTC-UJ4P].

44. Jennifer Zipprich et al., Measles Outbreak-California, December 2014-February 2015,
64 MORBIDITY & MORTALITY WKLY. REP. 153, 153 (2015).

45. Majumder et al., supra note 5, at 494.
46. Id.
47. States with Religious and Philosophical Exemptions from School Immunization

Requirements, NAT'L CONF. ST. LEGISLATURES (July 7, 2015), http://www.ncsl.org/research/
health/school-immunization-exemption-state-laws.aspx [http://perma.cc/N67B-MSVJ] (noting
that "at least twelve states considered legislation addressing immunization exemptions" in 2015,
and two states successfully removed philosophical exemptions).
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nonmedical exemption to either obtain a signature from a healthcare
practitioner verifying discussion of the risks and benefits of immunization (as
is consistent with information published by the CDC), or to complete an
interactive online educational video that presents information about the risks
and benefits. 48 Earlier this year, the Oregon Senate contemplated going one
step further by considering legislation that would eliminate philosophical
exemptions entirely.49 However, Senator Elizabeth Steiner Hayward, who
had sponsored the bill, withdrew the bill "in response to mounting pressure
from opponents."5 0 A similar bill was also rejected in Washington in
March.5'

Most recently, on June 30, 2015, California Governor Jerry Brown
signed into law Senate Bill 277, eliminating religious and philosophical
exemptions in the state.52 The road to its passage was not a smooth one.53

And despite the significant legislative victory, the law is already facing
substantial challenges. Specifically, an effort is underway to collect signa-
tures for a referendum to repeal it, and constitutional challenges have been
threatened. 54 Professionals are also concerned about how effectively the law
will be enforced.55 This illustrates that outright elimination of exemptions
may be too contentious and complex, and that a more creative approach to
the vaccine issue is necessary.

III. Cognitive Biases at Play in the Vaccination Decision

Standard economic theory posits that "all human behavior can be
viewed as involving participants who [1] maximize their utility [2] from a
stable set of preferences and [3] accumulate an optimal amount of
information and other inputs in a variety of markets." 6 But it has been shown
that the rational-actor assumption does not actually provide an accurate
conception of human behavior; rather, people's judgments and decisions are

48. OR. REV. STAT. 433.267 (2014).
49. Ian K. Kullgren, Vaccine Controversy: Oregon Senator Drops Bill to End Philosophical

Exemption, OREGONIAN (Mar. 11, 2015, 11:24 AM), http://www.oregonlive.com/politics/index
.ssf/2015/03/vaccine_controversyoregonsen.html [http://perma.cc/4NDH-5UJV].

50. Id.
51. Sheila V. Kumar & Rachel La Corte, Bills Banning Most Vaccine Exemptions Fail in

Northwest, SEATTLE TIMES (Mar. 11, 2015, 7:47 PM), http://www.seattletimes.com/seattle-news/
health/bills-banning-most-vaccine-exemptions-fail-in-northwest/ [http://perma.cc/FD6N-SN4D].

52. 2015 Cal. Stat. 91.
53. See, e.g., Michelle M. Mello et al., Shifting Vaccination Politics - The End of Personal-

Belief Exemptions in California, 373 NEW ENG. J. MED. 785, 785 (2015) ("The passage of SB 277
was anything but a foregone conclusion. . . . The bill's opponents mobilized fiercely against it,
attending hearings with toddlers in tow and organizing strident protests. The pediatrician-senator
who sponsored the bill received death threats.").

54. Id. at 786.
55. Id.
56. GARY S. BECKER, THE ECONOMIC APPROACH TO HUMAN BEHAVIOR 14 (1976).
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often limited by "bounded rationality, bounded willpower, and bounded self-
interest."57 These bounds "draw into question the central ideas of utility
maximization, stable preferences, rational expectations, and optimal
processing of information," and represent ways in which people depart from

the standard economic model.58

Bounded rationality "refers to the obvious fact that human cognitive
abilities are not infinite." 59 We deal with this limitation by "us[ing] mental
shortcuts and rules of thumb." 60 Specifically, when we are called to make
risk judgments and lack reliable knowledge or are faced with a complex array
of data, we assess risk with the help of certain heuristics.61 These heuristics
are useful from an efficiency standpoint, but they pose a problem when they
create a disconnect between actual judgments and unbiased forecasts and lead
us to make predictable mistakes. This Part discusses the primary biases that
might prevent parents from making a rational decision when deciding
whether to vaccinate their child.

A. The Availability Heuristic

One of the most significant heuristics implicated in the childhood
vaccination decision is the availability heuristic, "a pervasive mental shortcut
whereby the perceived likelihood of any given event is tied to the ease with
which its occurrence can be brought to mind."62 It is easy to see how this
comes into play in the context of childhood immunizations. Parents
underestimate the necessity of vaccinating their children because the diseases
that vaccines protect against have no specific meaning to them.63 It is
difficult for parents to weigh the cost of not vaccinating because they cannot
picture what it would be like for their child to become ill or die of a disease
with which they have no experience. Thus, the great paradox about vaccines:
"The more effective they are, the less necessary they seem." 64

57. Christine Jolls, Cass R. Sunstein & Richard Thaler, A Behavioral Approach to Law and
Economics, 50 STAN. L. REv. 1471, 1476 (1998) (emphasis omitted).

58. Id.
59. Id. at 1477.
60. Id.

61. Id.
62. Timur Kuran & Cass R. Sunstein, Availability Cascades and Risk Regulation, 51 STAN. L.

REv. 683, 685 (1999).
63. See Julie Ball, More Buncombe Parents Reject Vaccinations, CITIZEN-TIMES (Apr. 12,

2014, 4:23 PM), http://www.citizen-times.com/story/news/local/2014/04/12/buncombe-parents-
reject-vaccinations/7645527/ [http://perma.cc/43YB-B8WA] (quoting a medical director at a
children's hospital as positing that "because we've been so successful [at preventing disease through
vaccination], families, parents, they don't know what we're preventing. They haven't experienced
it."); Haberman, supra note 6 (quoting Seth Mnookin, author of a book about vaccinations and the
anti-vaccine movement, as stating "you might as well be protecting against aliens-these are things
[parents have] never seen").

64. MNOOKIN, supra note 25, at 20.
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Autism, on the other hand, affects one out of sixty-eight children in
America.65 Almost every person has some knowledge about the disorder and
likely some amount of personal experience with it. 66 This prevalence plays
a significant role in risk evaluation when parents are deciding whether or not
to immunize their children. The "over-availability" of autism and the anti-
vaccine message works together with the "under-availability" of vaccine-
preventable diseases to cause parents to faultily overestimate the potential
harm and underestimate the benefits of childhood inoculation.

B. Availability Cascades

The effects of the availability heuristic aggregate and set off cascades of
misperception. Kuran and Sunstein define an availability cascade as a "self-
reinforcing process of collective belief formation by which an expressed
perception triggers a chain reaction that gives the perception increasing
plausibility through its rising availability in public discourse." 67 These
cascades result when availability is "amplified by socially shaped informa-
tional cues and reputational incentives;" in other words, social processes
compound the effects of the availability heuristic.68 Put more simply, people
often believe something because other people believe it, or they pretend to
believe it to avoid reputational harm. These cascades create a significant
danger of widespread misperceptions about risks.

Despite the fact that the 1998 study linking vaccines to autism has been
widely rejected, the conversation still lingers, keeping the issue on
Americans' radars. Figures like Jenny McCarthy and Robert Kennedy,69

shock ads like the one recently aired in Minnesota, 70 documentaries like
Trace Amounts,71 and deceiving anti-vaccine websites that hold themselves
out to be neutral 72 all work together to make it appear that more individuals
are opposed to vaccination than is actually the case. Simultaneously, one
loud message is hammered into parents' minds: that vaccines-and those
who recommend them-cannot be trusted. 73

65. Autism Spectrum Disorder (ASD): Data and Statistics, CENTERS FOR DISEASE CONTROL &
PREVENTION, http://www.cdc.gov/ncbddd/autism/data.html [http://perma.cc/E4VE-N5RS].

66. Even if that experience only comes from popular movies and television shows. Some
examples include I AM SAM (New Line Film Productions Inc. 2001); Parenthood (NBC television
broadcast 2010-2015); RAIN MAN (United Artists Pictures, Inc. 1988); and WHAT'S EATING
GILBERT GRAPE (Paramount Pictures 1993).

67. Kuran & Sunstein, supra note 62, at 683.
68. Id. at 761.

69. See supra notes 25-33 and accompanying text.
70. See supra note 38 and accompanying text.
71. See supra note 36 and accompanying text.
72. See AUTISMONE, supra note 34; supra text accompanying note 34.
73. Andrea L. Benin et al., Qualitative Analysis of Mothers ' Decision-Making About Vaccines

for Infants: The Importance of Trust, 117 PEDIATRICS 1532, 1537-38 (2006) (explaining how
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These cascades become particularly dangerous in insular groups where
feedback is poor. They help to explain why anti-vaccine parents tend to be
found in clusters-towns and counties where immunization rates are
significantly lower than the national and state averages. 74 These clusters are
examples of local availability cascades. Individuals tend to surround
themselves with like-minded people, resulting in increased polarization and
promoting an "us versus them" mentality in these pockets of society.
Interestingly, the residents of these clusters often "tend to be well off and
well educated." 75

Availability cascades also play a role in perpetuating risk-assessment
errors in online anti-vaccine communities. The Internet makes it "easier than
not to fall down a wormhole of self-referential and mutually reinforcing links
that make it feel like the entire world thinks the way you do." 76 Anti-vaccine
voices can create the impression online that a viewpoint has broad support
when, in reality, only a small number of activists is necessary-or even just
one really zealous one. Thus, while availability cascades are not new, the
Internet and mass media have made them even more precarious than in the
past.

C. The Affect Heuristic

The availability heuristic interacts closely with the affect heuristic.
There are two ways in which humans comprehend risk: the "analytic system,"
which uses "logic, reason, and scientific deliberation," and the "experiential
system," which comprises "our fast, instinctive, and intuitive reactions to
danger." 77 The experiential system "relies on images and associations, linked
by experience to emotion and affect (a feeling that something is good or
bad)." 78 Often, when we judge risks, the experiential (or "risk as feelings")
system overshadows the analytic system: "Using an overall, readily available
affective impression can be easier han weighing the pros and cons . . .
especially when the required judgment or decision is complex or mental
resources are limited." 79 Studies have shown that, "whereas risk and benefit

mothers in a study felt alienated from the doctors because they had not yet chosen to vaccinate their
children).

74. See, e.g., JENNIFER MULLENDORE, BUNCOMBE CTY. DEP'T OF HEALTH, VACCINE

EXEMPTIONS: HOW YOU CAN HELP IMPROVE IMMUNIZATION RATES, https://buncombecounty.org/

common/heatlh/ImmunizationRates.pdf [http://perma.cc/8GBM-FSSP] (showing selected counties
may have a higher rate of vaccination exemptions than the North Carolina statewide average); Lieu
et al., supra note 15, at 283 (identifying geographic clusters of underimmunization in Northern
California).

75. Haberman, supra note 6.
76. MNOOKIN, supra note 25, at 198.
77. Paul Slovic et al., Risk as Analysis and Risk as Feelings: Some Thoughts about Affect,

Reason, Risk, and Rationality, 24 RISK ANALYSIS 311, 311, 313 tbl.1 (2004).
78. Id. at 311.
79. Id. at 314.
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tend to be positively correlated in the world, [the affect heuristic causes them
to be] negatively correlated in people's minds." 8 0 In other words, if people's
feelings towards something are positive, they will judge the risks as low and
the benefits as high; however, if their feelings towards something are
negative, they tend to judge the risks as high and the benefits as low.

Slovic et al. hypothesized that the availability heuristic works "not only
through ease of recall," but because "remembered images come tagged with
affect."81 This explains why people overestimate "frequencies of highly
publicized causes of death" (e.g., homicides, airplane accidents, and torna-
dos) and underestimate underpublicized causes (e.g., diabetes, stroke, and
heart disease). 82 The affect heuristic, and its relationship with availability, is
especially relevant in the context of the childhood-vaccination decision. Just
as autism is more cognitively available to the average American than mumps
or measles, autism also invokes a stronger emotional reaction and image than
those diseases.8 3 Autism has grown in the popular conscience as representa-
tions of the disease have spread in popular culture and parents have become
more aware of the disease;84 these associated images and narratives come
prior to, and direct, judgments of risk and benefit. 85 Essentially, autism
seems more frightening because it is more familiar, and it is more familiar
because it seems more frightening.

80. Id. at 315.

81. Id. at 317.
82. Id.

83. See Karen Kaplan, Vaccine Refusal Helped Fuel Disneyland Measles Outbreak, Study Says,
L.A. TIMES (Mar. 16, 2015, 5:30 PM), http://www.latimes.com/science/sciencenow/la-sci-sn
-disneyland-measles-under-vaccination-20150316-story.html#page=l [http://perma.cc/Y6Y5
-5P9U] ("The problem is that some parents are more scared of the MMR vaccine than they are of
the measles, said Dr. William Schaffner, a specialist in infectious diseases at Vanderbilt University's
School of Medicine. In most cases, these parents have no first-hand experience with measles or
other dangerous childhood illnesses that used to be common. 'They don't fear or respect measles,
so they don't value the vaccine,' Schaffner said.")

84. See Mollie Bloudoff-Indelicato, "Increase" in Childhood Autism No Cause for Alarm:
Experts, NAT'L GEOGRAPHIC (Mar. 30, 2014), http://news.nationalgeographic.com/news/2014/03/
140328-autism-spectrum-disorder-rates-cdc-health-science/ [http://perma.cc/Z5CQ-A2KX]
(quoting the director of the A.J. Drexel Autism Institute as stating "[i]ncreased awareness among
parents, schools, and organizations has led to more diagnoses"); Joanna Scutts, Autism and
Asperger's in Popular Culture: A Biographile Primer, SIGNATURE (Apr. 3, 2013), http://www
.signature-reads.com/2013 /04/autism-and-aspergers-in-popular-culture-a-biographile-primer/
[http://perma.cc/6C3M-CD9F] (observing that as "representations of autism in popular culture"
have become more common, people's "understanding of the effects of autism and Asperger's is
shaped by what [they] see on television").

85. See MNOOKIN, supra note 25, at 2 (describing how a woman's chiropractor warned her
about the dangers he believed the MMR vaccine presented, leading her to become fearful of having
her son, Matthew, vaccinated. The woman reasoned: "Well, I'm surrounded by people who have
autistic children. What if this happened to Matthew?").
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D. Betrayal Aversion

Risk as feelings also manifests itself in the behavioral phenomenon of
betrayal aversion. Humans have emotional reactions when the objects of our
trust betray their implicit promise to protect against harm. The bias causes
"people [to] select[] inferior products (in terms of overall risk exposure) over
those that were associated with a slim chance of betrayal." 86 In a study on
the bias, one group of participants read the following passage before being
asked to make a choice between two cars:

Suppose that you are offered a choice between two equally priced cars:

Car A and Car B. Car A is equipped with Air Bag A. Scientific crash
tests indicate that there is a 2% chance that drivers of Car A who are
[i]n serious accidents will be killed due to the impact of the crash. Car
B is equipped with Air Bag B. Scientific crash tests indicate that there

is a 1% chance that drivers of Car B who are in serious accidents will
die due to the impact of the crash. However, Car B may kill drivers

who would not have died if they were driving Car A instead.

Specifically, some drivers of Car B may die due to trauma caused by

the force of the air bag deployment. Crash tests indicate that there is
an additional one chance in 10,000 (0.01%) that someone who is in a

serious accident in Car B will be killed due to air bag trauma.87

For a different group of participants, "the risk of death due to air bag
deployment was replaced by a risk of death due to toxic fume inhalation from
a damaged engine"-i.e., "not a betrayal of the safety device itself." 88

Despite the fact that Car B had a lower overall risk of death (1.01% versus
2%), almost 73% of participants in the first group preferred Car A (the
nonbetraying car). 89 However, 63.6% of participants in the second group
chose Car B over Car A.90 Participants in the betrayal group explained the
rationale behind their choice: "'If [the air bag] is supposed to help me stay
alive, then I want the one that isn't going to kill me on it's [sic] own,' and
'I'd hate to have the air bag that's supposed to save my life be the cause of
its termination."'9 1 Typical explanations among those in the nonbetrayal
group, on the other hand, were "'Because with Car B there is a lower chance
(1.01%) that drivers who are in accidents will die' and 'Why not improve
your odds [of living] while you easily can?"' 92

86. Jonathan J. Koehler & Andrew D. Gershoff, Betrayal Aversion: When Agents of Protection
Become Agents of Harm, 90 ORGANIZATIONAL BEHAv. & HUM. DECISION PROCESSES 244, 257

(2003).
87. Id. at 254.
88. Id.
89. Id. at 255 tbl.4.
90. Id.
91. Id. at 255 (first alteration in original).
92. Id. (alteration in original).
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Koehler and Gershoff replicated the experiment in the vaccination
context and found similar results: the majority of participants in the betrayal
condition favored the vaccine that had the overall higher risk of death but that
did not betray, while the majority of participants in the nonbetrayal condition
favored the vaccine that minimized their overall risk of dying.93 These
experiments illustrate strikingly that "people are willing to accept an
increased risk of the very thing they wish to prevent (death) to eliminate the
mere chance of betrayal." 94 The implications are grave: just as parents might
forgo purchasing a car with an air bag whose protection vastly outweighs any
small chance of betrayal, parents might refuse to inoculate their child despite
the fact that the benefits of doing so far outweigh any associated risks. The
affect heuristic and betrayal aversion together infuse the vaccination decision
with an emotional charge, and consequently, the decision becomes one that
many parents fear to make.

E. The Omission Bias

Betrayal aversion interacts closely with the "omission bias" when
parents decide whether to vaccinate their child. 95 The omission bias refers to
the tendency to "favor omissions over [otherwise equivalent] commissions,
especially when either one might cause harm." 96 Put more simply, people
are more reluctant to risk a negative outcome as the result of performing an
action. For example, people tend to prefer hypotheticals that involve them
letting someone die over hypotheticals that involve them actively killing
someone.97 In the context of immunizations, this line of thinking is
troublesome. In a 1990 study, Ritov and Baron found that the omission bias
causes subjects to be reluctant to vaccinate a child "when the vaccine can
cause bad outcomes, even if the outcomes of not vaccinating are worse." 98

When asked to explain their reasons for deciding not to vaccinate at the
optimal levels, many of the subjects discussed the issue of responsibility and
guilt: "One is perceived to be more responsible for outcomes of commissions
than for outcomes of omissions." 99 One subject of the study wrote, "I feel
that if I vaccinated my kid and he died I would be more responsible for his
death than if I hadn't vaccinated him and he died-sounds strange, I

93. Id. at 255 tbl.4.
94. Id. at 257.
95. See Sean Hannon Williams, Statistical Children, 30 YALE J. ON REG. 63, 97 n.245 (2013)

(noting that the fear that vaccines cause autism is "particularly resilient because it combines parents'
general fears about child safety with betrayal aversion and act/omission biases in attribution").

96. Ilana Ritov & Jonathan Baron, Reluctance to Vaccinate: Omission Bias and Ambiguity, 3
J. BEHAV. DECISION MAKING 263, 263 (1990).

97. Id. at 263-64.
98. Id. at 275.
99. Id.
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know."1 0 0 Another explained, "I did not want to risk killing the child with a
vaccine that is optional. It would have been my fault if the child died from
the vaccine."101

There are still other biases and predilections-such as ambiguity
aversion, gender differences in risk aversion, and cultural predispositions-
that come into play in the childhood vaccination decision.102 While I do not
focus on these in this Note, their existence lends additional support to the idea
that the vaccination decision is plagued by a variety of cognitive forces that
prevent parents from making accurate and rational risk judgments.

IV. Regulatory and Policy Solutions

As illustrated by the preceding Part, the vaccination decision is often far
from rational. It is largely affected by subconscious biases that result in
parents underestimating the benefits of immunization and overestimating
potential resulting harms. Additionally, as further illustrated in this Part,
parents' attitudes towards childhood immunization, like people's preferences
among different medical treatments, are "often inconsistent or easily
overridden by subtle cognitive processes."1 03 Thus, childhood immunization
appears to be an area that might benefit from regulation that confronts these
biases and nudges104-or even shoves 105-parents towards making smarter
decisions for their children's health.

100. Id.
101. Id.
102. See, e.g., Jacqueline R. Meszaros et al., Cognitive Processes and the Decisions of Some

Parents to Forego Pertussis Vaccination for Their Children, 49 J. CLINICAL EPIDEMIOLOGY 697,
699-702 (1996) (studying ambiguity aversion where parents' perceived ambiguity or doubts about
the reliability of vaccine information were an important predictor in vaccination decisions); Sarah
Tickner et al., 'It's Just the Normal Thing to Do': Exploring Parental Decision-Making About the
'Five-in-One' Vaccine, 25 VACCINE 7399, 7403 (2007) (noting that vaccination decisions were
informed by the opinions of other family members and friends); Chian Jones Ritten, Measuring
Values for Environmental Public Goods: Incorporating Gender and Ethnic Social Effects Into
Stated-Preference Value-Elicitation Methods 133-34 (Summer 2011) (unpublished Ph.D.
dissertation, Colorado State University) (on file with the Colorado State University library system)
(noting "gender differences in willingness to pay for vaccination programs" as the result of risk
aversion).

103. Jennifer Amsterlaw et al., Can Avoidance of Complications Lead to Biased Healthcare
Decisions?, 1 JUDGMENT & DECISION MAKING 64, 65 (2006).

104. See RICHARD H. THALER & CASS R. SUNSTEIN, NUDGE 6 (2008) ("A nudge ... is any
aspect of the choice architecture that alters people's behavior in a predictable way without
forbidding any options or significantly changing their economic incentives. To count as a mere
nudge, the intervention must be easy and cheap to avoid. Nudges are not mandates. Putting the
fruit at eye level counts as a nudge. Banning junk food does not.").

105. In an interview, Sunstein clarified the distinction between a nudge and a shove: "A nudge
clearly becomes a shove when it is mandatory, but the harder it is to opt out, the more a nudge turns
into a shove." Annika Mengisen, From Push to Nudge: A Q&A with the Authors of the Latter,
FREAKONOMICS (Apr. 15, 2008, 2:43 PM), http://freakonomics.com/2008/04/15/from-push-to-
nudge-a-qa-with-the-authors-of-the-latter/ [http://perma.cc/X9A8-R8EZ]. A system that requires
individuals to fill out forms or submit paperwork in order to opt out of a default, rather than simply
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It is possible that, even without any regulatory action, there will be a
sort of natural debiasing process that transpires as more outbreaks of vaccine-
preventable diseases occur; that is, the more outbreaks there are, the more
parents will recognize the importance of vaccinating their children.
However, we should strive to address the problem before this organic
debiasing process has to kick in so that we can avoid the outbreaks that would
catalyze this process in the first place.

A. Eliminating Personal-Belief Exemptions

The most obvious approach to the problem of decreasing childhood
immunization rates would be to eliminate personal-belief exemptions, since
those are what allow biases to affect a parent's decision.106 There is evidence
that such an approach could be successful in terms of increasing the number
of vaccinated children: "Mississippi does not allow parents to exempt their
children from receiving vaccines for personal reasons, and the state has the
highest vaccination rates in the country."1 07 But this approach is also the
most paternalistic, and as such, it implicates some significant issues. As an
initial matter, the elimination of parental choice will agitate the already
adversarial relationship between immunization advocates and anti-
vaccination parents and will undoubtedly increase distrust towards the
relationship between pharmaceutical companies and the government.

Most importantly, and most problematically, this approach will
undeniably face severe opposition, and state legislatures will have a difficult
time passing laws to this effect. Anti-vaccine parents will likely raise
constitutional challenges, asserting that their parental autonomy and freedom
of choice are violated by these exemption restrictions. In fact, several state
legislatures that have recently attempted to eliminate the personal-belief
exemption, in response to recent outbreaks, have failed in their efforts. For
example, recently proposed legislation in the Oregon Senate that would
eliminate philosophical exemptions was eventually withdrawn because of

clicking a mouse or checking a box, is more of a shove than a nudge. Id. According to Sunstein,
shoves are justifiable "[w]hen children and third parties are at risk." Id.

106. It should be noted that some states do not provide personal-belief exemptions but, instead,
interpret their religious exemptions quite broadly. In those states, this solution would entail
narrowing the scope of the religious exemption. For an example of a state that has done this, see
IOWA ADMIN. CODE r. 641-7.3(2) (2014) (requiring that the immunization must conflict "with a
genuine and sincere religious belief and that the belief is in fact religious and not based merely on
philosophical, scientific, moral, personal, or medical opposition to immunizations").

107. Maron, supra note 20; see also Blinder, supra note 18; Todd C. Frankel, Mississippi-Yes,
Mississippi-Has the Nation's Best Child Vaccination Rate. Here's Why., WASH. POST (Jan. 30,
2015), http://www.washingtonpost.com/news/storyline/wp/2015/01/30/mississippi-yes-
mississippi-has-the-nations-best-child-vaccination-rate-heres-why [http://perma.cc/A59T-QM28]
(noting that in 2014, 99.7% of Mississippi's kindergarteners were fully vaccinated, and only 140
students in the state entered school without all of their required shots).
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immense pressure from opponents. 108 A similar effort to limit exemptions in
Washington also failed.1 09 This illustrates that the paternalistic approach is
probably not the most effective one, and legislators are learning this the hard
way. This approach also risks generating a reactive response; just as
prohibition policies massively failed to halt alcohol consumption, a simple
elimination of vaccination exemptions could actually result in a drop in
vaccination rates." 0

B. The Libertarian Paternalistic Approach

I argue that a less restrictive approach-often labeled "the libertarian
paternalistic approach"-is a more workable solution. The term libertarian
paternalism was coined by behavioral economists Richard Thaler and Cass
Sunstein and refers to a regulatory system that "steer[s] people's choices in
directions that will improve the choosers' own welfare" while simultaneously
recognizing "that people should be 'free to choose.'""" In the context of
childhood immunizations, this approach would involve strategies such as
setting defaults, increasing opt-out transaction costs, and framing
information to combat, as well as capitalize on, biases. Because this approach

"preserves freedom of choice,""2 it will be more likely to garner support
from both legislators and constituents. Hence, it will increase the number of
vaccinated children while at the same time preserving parental autonomy and
consequently minimizing potential constitutional issues.

1. Framing Childhood Immunization as the Default.-Under this
approach, states would pass legislation requiring that doctors clearly frame
and present vaccination as the default option to parents. Doing so will
increase vaccination rates because of the "status quo bias," which refers to
the tendency of people to go along with the default option." 3 It is essentially
"a fancy name for inertia."" 4 Remarkably, this phenomenon occurs even
when opting out of the default choice is essentially costless. A real-life
example of the status quo bias occurred in Pennsylvania and New Jersey in
the late 1980s and early 1990s." 5 Both states offered residents a choice

108. Kullgren, supra note 49.
109. See Kumar & La Corte, supra note 51.
110. See Edgar K. Marcuse, Commentary, Prudent Personal Belief Exemption Policies, 166

ARCHIVES PEDIATRICS & ADOLESCENT MED. 1093, 1094 (asserting that public-health programs
depend on broad public consensus and citing prohibition as an example of a failed policy);
Salisbury, supra note 41, at 19 (arguing that compulsion would be "unenforceable, unnecessary,
and its use would probably do more harm than good").

111. Sunstein & Thaler, supra note 17, at 1161-62.
112. Id. at 1201.
113. THALER & SUNSTEIN, supra note 104, at 7-8.
114. Id.
115. MARK J. MACHINA & W. KIP VISCUSI, 1 HANDBOOK OF THE ECONOMICS OF RISK AND

UNCERTAINTY 681 (2014).
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between two types of automobile insurance: a cheaper policy that restricted
the insured person's right to sue for damages from accidents, and a more
expensive one with an unrestricted right to sue.' 16 New Jersey made the
limited-rights policy its default, while Pennsylvania set the expensive policy
as the default option.' Despite the fact that individuals in both states were
free to opt for the other policy, the default option in both states was more
popular than the alternative.118

There is evidence showing that framing childhood vaccination as an opt-
out decision could work to increase immunization rates. A recent study
found that how physicians initiate their vaccine recommendations at
healthcare visits is an important determinant of parent resistance to that
recommendation.' In the study, pediatricians who used an opt-out com-
munication style (e.g., "Well, we have to do some shots today."), as opposed
to those who used an opt-in communication style (e.g., "What would you like
to do about shots today?"), were associated with greater parental acceptance
of childhood vaccines.12 0  Specifically, 83% of parents resisted vaccine
recommendations when providers used the participatory (opt-in) initiation
format, whereas only 26% resisted when the provider adopted a presumptive
(opt-out) format.' 2' This finding remained true among those parents in the
study who were classified as "vaccine hesitant": 89% resisted vaccine
recommendations with the participatory style and 30% resisted with the
presumptive style.'

Legislators and healthcare providers can harness the power of the status
quo by setting default options that align with their policy goals. Defaults are
unavoidable. When doctors initiate their vaccine recommendations in a
participatory style, they have-probably unintentionally-designed an opt-
in system. But if doctors are interested in increasing the number of
appointments made, an opt-out system would prove much more effective. I
propose that legislators, rather than seeking to eliminate religious and
personal-belief exemptions, should seek to enact regulations mandating
doctors to frame vaccination as the default option. There will likely be little
pushback to this type of regulation, since the vast majority of doctors support
childhood immunization and are often in search of guidance as to how to
convince their patients to vaccinate.12 3 Further, this type of legislation is

116. Id.
117. Id.
118. Id.
119. Douglas J. Opel et al., The Architecture of Provider-Parent Vaccine Discussions at Health

Supervision Visits, 132 PEDIATRICS 1, 4-5 (2013).
120. Id. at 4.
121. Id.
122. Id.
123. See Lisa Aliferis, Training Doctors to Talk About Vaccines Fails to Sway Parents, NPR

(June 1, 2015, 11:04 AM), http://www.npr.org/sections/health-shots/2015/06/01/411188093/
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likely to get little pushback from anti-vaccine parents-certainly less than
legislation seeking to eliminate exemptions-since it preserves their
autonomy and freedom of choice.

The ideal regulation would provide physicians with a list of steps to
follow in order to ensure that the vaccination decision is framed in such a
way as to capitalize on the status quo bias. The steps would look something
like the following: Parents typically take their babies for check-ups at one
month and again at two months; the two-month appointment is where babies
usually receive their first batch of vaccines.124 At this appointment, under
my proposal, the doctor would inform the parent that the baby will be getting
her shots; it is imperative that the doctor phrase this statement in a
presumptive manner, as illustrated by the Opel study discussed above. If the
parent resists, the physician would make it clear that vaccination is the
standard and that the parent must schedule a consultation appointment if they
wish to forgo vaccination. The details of this consultation appointment are
discussed in section IV(B)(3) below.

Making vaccination the default is also advantageous because it reverses
the effect of the omission bias.1 5 The way the system is currently designed-
essentially an opt-in system-the action is deciding to vaccinate your child.
On the other hand, in an opt-out system, the action is deciding to forgo the
default and decline to vaccinate your child. The omission bias presumably
will make parents in this type of system pay more attention to potential
negative consequences that could result from opting out. Thus, such a policy
would facilitate and incite thoughtful vaccine decision making by parents.

This opt-out system also has the added benefit of portraying childhood
vaccination as something that is very strongly urged by doctors. Individuals
may perceive an opt-in system as a soft recommendation and will be less
hesitant to delay the appointment or not have it altogether. Research has
shown the importance of a strong recommendation from doctors.1 26 The

training-doctors-to-talk-about-vaccines-fails-to-sway-parents [http://perma.cc/7GH4-PYGA]
(highlighting that doctors are in need of new approaches to vaccine consultation); Maggie Fox,
Doctors to Vaccine Doubters: Get Your Kids Vaccinated, NBC NEWS (Feb. 9, 2015, 4:01 PM),
http://www.nbcnews.com/storyline/measles-outbreak/doctors-vaccine-doubters-get-your-kids-
vaccinated-n303126 [http://perma.cc/2JYE-EZEG] (reporting that Baltimore-area doctors publicly
urged holdout parents to get their kids vaccinated); Charlene Laino, Survey: Younger Doctors More
Skeptical of Vaccines but Study Shows Doctors Overall are Supportive of Vaccines for Children,
WEBMD (Oct. 21, 2011), http://www.webmd.com/children/vaccines/news/20111021/survey-
younger-doctors-more-skeptical-of-vaccines [http://perma.cc/4VSB-BR5J] (reporting that overall
support for childhood vaccination among doctors remains high).

124. 2015 Recommended Immunizations for Children from Birth Through 6 Years Old,
CENTERS FOR DISEASE CONTROL & PREVENTION, http://www.cdc.gov/vaccines/parents/
downloads/parent-ver-sch-0-6yrs.pdf [http://perma.cc/R5E2-4KSJ].

125. See supra subpart III(E).
126. See Reinhard Angelmar & Pierre A. Morgon, Vaccine Marketing, in INNOVATION AND

MARKETING IN THE PHARMACEUTICAL INDUSTRY 365, 409 (Min Ding et al. eds., 2014) ("[H]ealth
care professionals are the most important information source for vaccination decisions .... ").
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decision to decline vaccination would have to be conveyed to the doctor by
the parent, opening the door to a conversation about the parents' concerns
and enabling physicians to provide science-based information to address
those concerns. A parent and healthcare provider dialogue that is respectful
and acknowledges that available information about immunization is
confusing "not only can build trust but also has the potential to change
immunization beliefs and behavior." 2 7

2. Increasing Transaction Costs to Opt Out.-Although research
suggests that a default option alone will be sticky, the stickiness can be
amplified by increasing transaction costs to opt out. Many states require
applications for personal-belief exemptions to be notarized, and the
exemptions are often only valid for a finite period of time. Presumably, the
extra step of notarization and having to refile an application every number of
years causes some parents-at least those on the margins-to forgo the
exemption, and consequently decreases the total number of exemptions. A
number of states have recently experimented with increasing transaction
costs to nonmedical exemptions, and there is some evidence showing that
this approach can work to increase immunization rates.1 28 Oregon now
requires parents who wish to obtain a nonmedical exemption for their child
to provide a physician's signature verifying discussion about vaccine risks
and benefits or to watch an online video about the risks and benefits.1 29 On
January 1, 2014, a law went into effect in California-a state that has been
criticized for making it too easy for parents to avoid immunizing their
children-that made it more difficult for parents to obtain a personal-belief
exemption for their children. 3 0 Specifically, the law required parents to
submit a form with a healthcare provider's signature verifying that they had
been counseled on the risks of rejecting vaccinations.' 3' The year the new

127. Marcuse, supra note 110, at 1094.
128. See Louis R. Caplan, Vaccination Policies and Rates of Exemption from Immunization,

2005-2011, 367 NEw ENG. J. MED. 1170, 1171 (2012) (noting that "nonmedical exemptions in
states with easy exemption policies were 2.31 times as high as rates in states with difficult exemption
policies").

129. See supra note 48 and accompanying text. Note, a law that would require both would be
even more successful in increasing the effect of the status quo bias. It would also protect against
anti-vaccine doctors who, although rare, do exist.

130. Frequently Asked Questions, SHOTS FOR SCHOOL, http://www.shotsforschool.org/laws/
faqspbe/ [http://perma.cc/D4PNM-B5R5].

131. Id.
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law was enacted, the number of parents requesting personal-belief
exemptions dropped "for the first time in a dozen years." 3 2

States could go one step further and impose an extra layer of transaction
costs by requiring doctors to schedule consultation appointments for those
parents who resist the vaccination default. This would cost the parents both
time and money, since there presumably would be a co-pay for the extra
appointment.1 33 The consultation meeting is ideal because it is a transaction
cost that is substantively meaningful and not just a "nuisance barrier." 34

While a notarization requirement can certainly increase default stickiness, a
mandatory meeting with a healthcare provider will likely be even more
effective at reducing exemption rates. Such a required meeting will
accomplish two things: it will make it more time-consuming and costly to opt
out of vaccination, and it will provide parents with accurate information from

a trustworthy source so that they can make a thoughtful decision. Nuisance
barriers, on the other hand, only accomplish the former. Presumably, some
parents may change their mind after a consultation meeting, whereas a notary
appointment is unlikely to cause a parent to have a change of heart.

Increased transaction costs will also help deal with those parents who
request exemptions out of convenience. It turns out that many personal-belief
exemptions are actually "exemptions of convenience"-that is, some parents
apply for them simply because it is easier than fulfilling the vaccination
requirements. Alarmingly, in a recent study, "26.1% of respondents stated
they submitted a personal[-belief] exemption for convenience purposes so
their child could enroll in school." 3 5 As long as it is easier to obtain an
exemption than it is to meet the vaccination requirements, this illegitimate
use of the exemptions will persist. Increasing transaction costs of opting out,
however, will effectively eliminate this incentive for parents. The fact that
states with more rigorous exemption procedures have lower rates of exemp-
tions1 36 illustrates either that exemptions of convenience are pervasive or that
vaccine hesitancy is easily overridden.

132. Rosanna Xia et al., Fewer California Parents Refuse to Vaccinate Children, L.A. TIMES
(Jan. 23, 2015, 9:32 AM), http://www.latimes.com/local/california/la-me-immunization-data-
20150123-story.html [http://perma.cc/U9KL-6C6P].

133. Again, this regulation would likely not face significant opposition. Doctors would be
compensated for the extra appointments. Further, the vast majority of healthcare providers will
probably support the regulation's goal of increasing child-vaccination rates. On the other hand, the
regulation would maintain parents' freedom of choice and thus would not garner significant
opposition from anti-vaccine activists.

134. A nuisance barrier is a deterrent that "does not foster informed decision making, and is
likely to be viewed as disrespectful by parents hesitant to administer a recommended vaccine to
their child." Marcuse, supra note 110, at 1093.

135. Karlen E. Luthy et al., Reasons Parents Exempt Children from Receiving Immunizations,
28 J. SCH. NURSING 153, 157 (2012).

136. Caplan, supra note 128, at 1171.
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Admittedly, this approach-one that requires a physician consultation
appointment in order to forgo vaccination-starts to move into "shove"
territory.1 37 But the somewhat heavy burden placed on parents who wish to
opt out is justified by the fact that the vaccination decision affects third
parties.1 38 Decisions that create risks to third parties warrant the stronger
shove over the weaker nudge. Further, in a decisional context that is so
deeply riddled with the potential for cognitive bias and risk-judgment errors,
a nudge will likely not prove sufficiently effective, making a shove the only
feasible option if we want to see results. Sunstein himself has stated that he
supports the use of shoves instead of nudges in vaccine regulation. 139 At the
end of the day, individuals with strong preferences (i.e., the adamant anti-
vaxxers) will still have the ability to opt out, while vaccine-hesitant parents
and parents who seek exemptions out of convenience will get the more
forceful shove they need.

3. Information Framing to Implement at Consultation Appointment.-
Under the approach advocated by this Note, doctors will be required to
schedule consultation meetings with parents who refuse to vaccinate their
child. These required consultations will provide doctors with an additional
arena in which they can nudge parents towards vaccination. Family
physicians play a central role in shaping parents' attitudes about vaccines:
"[H]ealth care professionals are the most important information source for
vaccination decisions . . . [and] they are the key communication channel for
delivering messages that change the benefit-risk balance, manage
consumers' pre-decisional emotions, and persuade them to vaccinate." 4 0

Accordingly, it is essential that doctors understand the cognitive forces that
are at play when a parent is weighing the pros and cons of immunization. 14

With such understanding, they will be able to better design disclosures to

137. See supra note 105 (explaining Sunstein's distinction between "nudge" regulation and
"shove" regulation).

138. See supra notes 11-12 and accompanying text. For a discussion on the distinction between
self-regarding and other-regarding actions, and an argument advocating government intervention
with the latter when there is potential for harm, see John Stuart Mill, ON LIBERTY 149 (Gertrude
Himmelfarb ed., Penguin Books 1982) ("Whenever, in short, there is a definite damage, or a definite
risk of damage, either to an individual or to the public, the case is taken out of the province of
liberty, and placed in that of morality or law.").

139. See supra note 105 (discussing Sunstein's belief that shoves are justifiable when they
might put the health of third parties or children at risk).

140. Angelmar & Morgon, supra note 126, at 409.
141. See supra Part II1.
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combat biases that prevent rational risk assessment and to capitalize on biases
that make parents more likely to vaccinate their children.

In terms of simple information disclosures, our current approach is
simply not doing enough work.1 42  Most doctors urge their patients to
vaccinate their children, and for the majority of parents, this physician
suggestion is enough. But attempting to convince vaccine-hesitant parents
that the benefits of vaccinations outweigh any potential harms is a different
story. Merely providing these parents with data and information is futile; in
fact, it can even backfire and strengthen the parents' anti-vaccination
attitude.1 43 A recent study discovered that while corrective information
successfully corrected misperceptions about the MMR vaccine causing
autism, it also reduced intent to vaccinate among vaccine-hesitant parents.144

Knowing this, physicians need to be very careful about the way they frame
the information provided to parents at the required consultation
appointments.

There are a variety of ways to frame information to manipulate the
recipient's assessment of risk. For instance, research has found that
individuals perceive a risk differently depending on whether it is presented
as a frequency or a percentage: specifically, "communicating information
about the likelihood of a patient harming someone else led to a higher
perception of risk under a frequency format than under a probability
format."14 5 In a study in which experienced forensic psychiatrists were asked
to judge the likelihood that a mental patient would commit an act of violence
six months after being discharged from the hospital, clinicians who were
given an expert's assessment of the patient's risk of violence framed in terms
of relative frequency (e.g., "of every 100 patients similar to Mr. Jones, 10 are
estimated to commit an act of violence") assessed Mr. Jones as more
dangerous than those clinicians who were given an equivalent risk expressed
as a probability (e.g., "patients similar to Mr. Jones are estimated to have a
10% chance of committing an act of violence").1 46 Further, when clinicians
were told that "20 out of every 100" patients similar to Mr. Jones are
estimated to commit an act of violence, 40.6% would refuse to discharge the
patient; however, when other clinicians were told that patients similar to
Mr. Jones are estimated to have a 20% chance of committing an act of

142. Angelmar & Morgon, supra note 126, at 410 ("The traditional strategy of fighting anti-
vaccination information with education and evidence-based communication is considered to have
been ineffective.").

143. Brendan Nyhan et al., Effective Messages in Vaccine Promotion: A Randomized Trial, 133
PEDIATRICS e835, e840 (2014).

144. Id.
145. Paul Slovic et al., Violence Risk Assessment and Risk Communication: The Effects of

Using Actual Cases, Providing Instruction, and Employing Probability Versus Frequency Formats,
24 LAW & HUM. BEHAV. 271, 289 (2000).

146. Id. at 288.
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violence, only 21.3% refused to discharge the patient. 147 A similar study
disturbingly found that individuals rated a disease that kills 1,286 people out
of every 10,000 as more dangerous than one that kills 24.14% of the
population.1 48 Follow-up studies established that these differences in risk
perception occur because frequency formats tend to "produce affect-laden
imagery."1 49 These results suggest that physicians should present the risks
associated with forgoing vaccination-i.e., the risk of contracting the
disease-as a frequency. On the other hand, risks associated with
vaccinating-such as potential adverse reactions-should be conveyed as
percentages, since research shows that those are less likely to conjure up
emotional images.

Additionally, healthcare providers should seek to reduce the impact of
betrayal aversion on a parent's vaccination decision. Research shows that
"factors that dampen a decision maker's negative emotions can reduce
betrayal aversion."" 0 Building upon a probability-assessment study that
found that participants were less likely to collect necessary data and more
likely to jump to conclusions following exposure to anxiety-producing
stimuli, Gershoff and Koehler hypothesized that "exposure to positive stimuli
[might] reduce the negative emotions associated with betrayal risk and [thus]
weaken the betrayal aversion effect."' 5' In their study, participants were
given the choice between two cars with the same features as Car A (2% risk)
and Car B (1% risk + .01% betrayal risk) in the Gershoff and Koehler betrayal
aversion study discussed in subpart III(D).' 52 The description of the cars was
presented to participants as an excerpt from a consumer magazine article. 5 3

At the bottom of the page was "[a]n ad for a photo contest that would appear
in the next issue of the magazine." 5 4 For one group of participants, the ad
contained positive images (such as a child eating watermelon, a family in a
living room, and a butterfly on a flower); for the other group, the ad contained
negative images (such as a dog baring its teeth and a tornado). 5 5 The
hypothesis proved correct: the positive images "decreased negative emotion
and decreased aversion to the low risk safety option that had a potential to
betray."1 56 This indicates that physicians might be able to lessen the effect

147. Id.
148. Kimihiko Yamagishi, When a 12.86% Mortality is More Dangerous than 24.14%:

Implications for Risk Communication, 11 APPLIED COGNITIVE PSYCHOL. 495, 500 (1997).
149. Paul Slovic et al., supra note 77, at 317.
150. Andrew D. Gershoff & Jonathan J. Koehler, Safety First? The Role of Emotion in Safety

Product Betrayal Aversion, 38 J. CONSUMER RES. 140, 146 (2011).
151. Id. at 144.
152. See supra note 87 and accompanying text.
153. Gershoff & Koehler, supra note 150, at 144.
154. Id.
155. Id.
156. Id. at 145.
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of betrayal aversion on the vaccination decision by including positive images
in the informational pamphlets and brochures that they provide to parents at
the consultation appointment.

Yet another study conducted by Gershoff and Koehler found that
negative emotions were dampened and the effect of betrayal aversion reduced
when statistical information associated with a betrayal risk was presented in
a graphical format. 157 "Participants in the visual risk presentation conditions
received an image graphic that described the number of deaths expected out
of 10,000" for the airbags in Car A and Car B, respectively.1 58

There was a box above the description of each air bag titled "Total

deaths expected in 10,000 serious accidents"[; t]he option associated
with the 2% risk showed an array of 200 tiny icons of skulls and
crossbones[, while] the option associated with the 1.01% risk
contained 101 . . . skull and crossbones icons.1 59

While betrayal aversion still occurred with the visual risk representation,
it occurred less frequently than it did when the risk was presented solely in
narrative form.1 60 Healthcare providers might use a similar technique to
illustrate the risks associated with not vaccinating compared to the risks
associated with vaccinating. Additionally, regulations might require doctors
to provide parents with similar graphics depicting vaccination rates at local
schools if those rates fall below threshold herd-immunity levels.

Finally, research suggests that "refutational texts" which "provid[e]
clear-cut evidence and explain[] the motivation behind the initial spread[] of
misinformation (i.e., a 'this is the myth; this is why the myth has spread; this
is the truth; this is the evidence' approach)" tend to be significantly more
effective than simple retractions which simply state that some piece of
information is not true.161 In fact, a 1993 study found refutational texts to be
the most effective misinformation correction strategy.1 62 Thus, instead of just
denying the link between vaccines and autism, an information pamphlet
might provide a comprehensive explanation of why the misconception exists
in the first place. More specifically, parents might be more affected by a
pamphlet refuting the link between vaccines and autism if it disclosed the
facts that Andrew Wakefield "received around half a million pounds in
undisclosed payments from a lawyer preparing a class action against" a
producer of the MMR vaccine "and that there were plans to start a company

157. Id. at 146.
158. Id. at 145.
159. Id. at 145-46.
160. Id. at 146.
161. Ullrich K. H. Ecker et al., Correcting Misinformation--A Challenge for Education and

Cognitive Science, in PROCESSING INACCURATE INFORMATION: THEORETICAL AND APPLIED

PERSPECTIVES FROM COGNITIVE SCIENCE AND THE EDUCATIONAL SCIENCES 13, 29-30 (David N.

Rapp & Jason L. G. Braasch eds., 2014).
162. Id. at 27-28.
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to sell diagnostic tests." 163 Similarly, physicians might use refutational texts
to inform patients about the ways individuals and organizations profit from
the anti-vaccine sentiment and to educate parents on the biases that have
allowed the sentiment to flourish.

While none of these strategies is likely to be sufficient alone, they could
have a good chance of being effective if employed simultaneously and in
concert with the framing of child immunization as the default and increasing
costs for parents to opt out. At the very least, these strategies provide good
starting points for policymakers and healthcare providers who wish to find
ways to nudge parents towards immunization.

4. Potential Opposition.-As with any new regulation addressing a
contentious issue, there will likely be some pushback to the proposals
advocated in this Note. The opposition will probably fall under one of two
categories. First, libertarians will argue that the policy suggestions outlined
herein-particularly the one requiring parents who wish to opt out of
vaccination to schedule a consultation appointment-do not actually pre-
serve freedom of choice. Specifically, it could be argued that the consultation
appointment will be so burdensome on the vaccine-hesitant parent that it will
effectively make the choice for them. But the consultation appointment does
not remove parental choice completely-it simply creates a barrier so as to
encourage parents to choose vaccination. Further, the entire premise of
libertarian paternalism is that freedom of choice is preserved for those with
the strongest preferences while individuals with weak preferences are pushed
in welfare-maximizing directions. The fact that some parents would be so
easily swayed by this additional hurdle-the fact that their vaccine hesitancy
could be so easily overridden-illustrates that their risk judgments were
likely shaped and impacted by the various biases discussed in Part III.

Second, some healthcare professionals and scholars might argue that the
nudging/shoving approach advocated here does not go far enough. This
argument is more persuasive than the latter-there is evidence that strict
mandates are associated with higher vaccination rates. 164 However, as
discussed in subpart IV(A), the paternalistic approach is probably untenable.
That is, policies that seek to eliminate personal-belief exemptions will face
severe political opposition from anti-vaccine activists. Even if such policies
are able to garner enough support to pass through state legislatures, they will
unquestionably be challenged in the courts. For example, California's recent
legislation eliminating religious and philosophical exemptions is already
being confronted with legal challenges. 165 The issue of declining childhood-

163. Id. at 27.
164. See supra note 107 and accompanying text.
165. See Mello et al., supra note 53, at 786 (noting that opponents of the bill have threatened

to challenge it on constitutional grounds).
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immunization rates needs to be addressed now. We cannot afford the time
that these various roadblocks would entail. A libertarian paternalistic ap-
proach is one that can be implemented relatively quickly and has a bigger
chance of long-term success.

V. Conclusion

Declining childhood-vaccination rates present a serious problem for
contemporary American society. When millions of children around the
world lack access to disease-preventing vaccines that have the potential of
saving thousands of lives, it seems counterintuitive that Americans who do
have access to such vaccines are voluntarily forgoing them. But this issue is
not a matter of right or wrong. Whether we like it or not, cognitive biases
pervasively affect our risk judgments. However, when we cultivate a deeper
understanding of these biases, we can concurrently combat the ones that
prevent rational risk assessment and exploit the ones that push us in welfare-
maximizing directions. An outright elimination of all personal-belief exemp-
tions would certainly accomplish the former; it is an approach that attempts
to prevent these biases from influencing choice in the first place. But an
approach that nudges-and even shoves-individuals while also maintaining
autonomy of choice is more appealing from a policy standpoint, is more
likely to earn support from state legislatures, and is less vulnerable to future
constitutional challenges.

-Marysia Laskowski
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