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Chapter 14

Causes of Action

I. Causes of Action

14.1 Action on Sworn Account

14.1:1 Purpose and Use

The sworn account suit is probably the most
useful collection procedure available. Unless the
defendant files a sworn denial of the account's
authenticity, an account incorporated into the
plaintiff's petition and verified by affidavit con-
stitutes a.prima facie case that can be defeated
only by a properly pleaded and proved affirma-
tive defense. Tex. R. Civ. P. 185. The sworn
account practice, under rule 185, is not a rule of
substantive law but a rule of procedure regard-
ing the evidence necessary to establish a prima
facie case or right to recover. It is not the basis
for any cause of action. Rizk v. Financial Guard-
ian Insurance Agency, Inc., 584 S.W.2d 860,
862 (Tex. 1979); Hou-Tex Printers, Inc. v. Mar-
bach, 862 S.W.2d 188, 190 (Tex. App.-
Houston [14th Dist.] 1993, no writ).

Alternative pleadings may be made in a suit on a
sworn account within the restraints necessarily

imposed by the required affidavit. Rizk, 584

S.W.2d at 863.

14.1:2 Applicability

The sworn account procedure "applies only to
actions involving the sale of goods, wares and
merchandise whereby title to personal property
passes from one party to another and the relation
of debtor and creditor is thereby created, or
where the action is for personal services ren-
dered or for labor done or for labor or materials

STATE BAR OF TEXAS

furnished," on which a systematic record has

been kept. Hollingsworth v. Northwestern

National Insurance Co., 522 S.W.2d 242, 244

(Tex. Civ. App.-Texarkana 1975, no writ); see

also Adams v. H&H Meat Products, Inc., 41

S.W.3d 762, 773-74 (Tex. App.-Corpus
Christi 2001, no pet.) (sworn account procedure

applied even though goods sold by plaintiff to

defendant through intermediary); Tex. R. Civ. P.

185.

The sworn account procedure has been held

inapplicable to suits on-

1. breach of a lease (Murphy v. Cintas

Corp., 923 S.W.2d 663, 665 (Tex.
App.-Tyler 1996, writ denied) (find-
ing no valid claim on sworn account

because a lease agreement does not

involve a purchase and sale, and title

to personal property has not passed

from one party to another); Meineke

Discount Muffler Shops, Inc. v. Cold-

well Banker Property Management

Co., 635 S.W.2d 135, 138 (Tex.
App.-Houston [1st Dist.] 1982, writ

ref'd n.r.e.));

2. sale of newspaper advertising (Land

Liquidators of Texas, Inc. v. Houston

Post Co., 630 S.W.2d 713, 714 (Tex.
App.-Houston [14th Dist.] 1982, no
writ));

3. transactions resting on a special con-

tract (Meaders v. Biskamp, 316

S.W.2d 75, 78 (Tex. 1958); Holling-
sworth, 522 S.W.2d at 244; but see

14-1
(4/16)
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Carr Well Service, Inc. v. Skytop Rig

Co., 582 S.W.2d 500, 502 (Tex. Civ.
App.-El Paso 1979, writ ref'd n.r.e.)
(action on special contract can be

brought as sworn account if transac-

tion otherwise qualifies));

4. transactions between third parties or

parties who are strangers to the trans-

action (American Alloy Steel, Inc. v.

Armco, Inc., 777 S.W.2d 173, 178
(Tex. App.-Houston [14th Dist.]
1989, no writ); Lee v. McCormick, 647

S.W.2d 735, 738 (Tex. App.-
Beaumont 1983, no writ));

5. promissory notes (Hou-Tex Printers,

Inc. v. Marbach, 862 S.W.2d 188, 190
(Tex. App.-Houston [14th Dist.]
1993, no writ)); and

6. credit card debt (Bird v. First Deposit

National Bank, 994 S.W.2d 280, 282
(Tex. App.-El Paso 1999, pet.
denied) (credit card issued by financial
institution does not create sort of

debtor-creditor relationship required

to bring suit under Tex. R. Civ. P. 185

because no title to personal property

passes from bank to cardholder).

Caveat: This case does not involve a

credit card issued directly by a pro-

vider of goods or services, such as a

gasoline card or department store card,

and therefore does not reach the ques-

tion of whether that type of credit card

debt is subject to collection by a suit

on sworn account).

14.1:3 Elements

The elements of a sworn account are that-

1. there is a sale and delivery of mer-

chandise or service;

2. the amount of the account is just, that

is, the price charged is either in accor-

dance with the agreement or is the

usual, customary, and reasonable price

for the merchandise or service; and

3. the amount is unpaid.

Hose Pro Connectors, Inc. v. Parker Hannifin

Corp., 889 S.W.2d 555, 558 (Tex. App.-
Houston [14th Dist.] 1994, no writ); Pat Wom-

ack, Inc. v. Weslaco Aviation, Inc., 688 S.W.2d

639, 641 (Tex. App.-Corpus Christi 1985, no
writ).

14.1:4 Plaintiff's Pleadings

A sworn account petition is at form 14-1 in this

chapter. A sworn account must be supported by

the affidavit of the party, his agent, or his attor-

ney. See form 14-2. This affidavit must state that

within the affiant's knowledge-

1. the claim is just and true;

2. the claim is due; and

3. all just and lawful offsets, payments,

and credits have been allowed.

Tex. R. Civ. P. 185.

Rule 185 was amended in 1984 so that suits on

account will be subject to ordinary rules of

pleading and practice. No particularization or

description of the nature of the component parts

of the account claim is necessary unless the

court sustains a special exception to the plead-

ing. Tex. R. Civ. P. 185. A single affidavit, prop-
erly prepared, documented, and executed, can

support both a sworn account petition and a sub-

sequent summary judgment motion. This affida-

vit should be in the form of a business records

affidavit as set out in Tex. R. Evid. 803(6),

803(7), and 902(10). The affidavit at form 14-2
in this chapter complies with the business

records requirement. The supporting documen-

tation should be sufficiently itemized and

explained so that the judge can ascertain the date

and nature of the transaction or payment history.

If necessary, a key or explanation of invoicing or

14-2
(4/16)
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billing should be attached to the pleading. See

Price v. Pratt, 647 S.W.2d 756, 757 (Tex.
App.-Corpus Christi 1983, no writ).

The affidavit can be signed by the party, his

agent, or his attorney, as long as it is executed by
someone with personal knowledge of the mat-
ters stated. The attorney should execute the affi-
davit only if he has personal knowledge. See
section 1.32:5 in this manual.

14.1:5 Defendant's Pleadings

A party resisting a sworn claim must timely file

a written denial, under oath, that complies with
the general rules of pleading that are required in

any other kind of suit. If he fails to file a proper
denial, he will not be permitted to deny the
claim on the account in its entirety or to deny

any item that is a part of it. Tex. R. Civ. P. 185.

A sworn denial of "each and every allegation"

of a petition, demanding "strict proof thereof,"
is a general denial that cannot meet the require-
ments of Tex. R. Civ. P. 93(10) and 185. Hud-
dleston v. Case Power & Equipment Co., 748

S.W.2d 102, 102-04 (Tex. App.-Dallas 1988,
no writ); see also Cooper v. Scott Irrigation

Construction, Inc., 838 S.W.2d 743, 746 (Tex.
App.-El Paso 1992, no writ). A sworn answer

denying by paragraph number the paragraph
containing the sworn account allegations has

been held to constitute a response sufficient to
satisfy rules 93(10) and 185. Canter v. Easley,

787 S.W.2d 72, 74 (Tex. App.-Houston [1st
Dist.] 1990, writ denied).

In the absence of a sworn denial meeting the
requirements of rule 185, the account is received
as prima facie evidence against the defendant,
and the defendant may not dispute the receipt of

the items or services or the correctness of the
stated charges, although he may raise affirma-
tive defenses. Vance v. Holloway, 689 S.W.2d
403, 404 (Tex. 1985); Rizk v. Financial Guard-

ian Insurance Agency, Inc., 584 S.W.2d 860,
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862 (Tex. 1979); Federal Parts Corp. v. Robert

Bosch Corp., 604 S.W.2d 367, 369 (Tex. Civ.
App.-Fort Worth 1980, writ ref'd n.r.e.).

The filing of a proper verified denial by the

defendant destroys the evidentiary effect of the
plaintiff's itemized account and forces the plain-

tiff to prove his case at common law. Nichols v.

William A. Taylor, Inc., 662 S.W.2d 396, 398
(Tex. App.-Corpus Christi 1983, no writ).

The written denial, under oath, must appear in
the defendant's answer. An affidavit filed in
opposition to the motion for summary judgment

will not constitute a proper denial of the sworn
account. Brightwell v. Barlow, Gardner, Tucker

& Garsek, 619 S.W.2d 249, 253 (Tex. Civ.
App.-Fort Worth 1981, no writ); Zemaco, Inc.

v. Navarro, 580 S.W.2d 616, 620 (Tex. Civ.
App.-Tyler 1979, writ dism'd w.o.j.).

14.1:6 Statute of Limitations

Actions on stated or open accounts or on mutual

and current accounts for the trade of merchan-

dise between merchants or their agents or fac-
tors must be brought not later than four years
after the day the cause of action accrued. Tex.

Civ. Prac. & Rem. Code 16.004(c). The cause
of action accrues on the day that the dealings in

which the parties were interested together cease.
Tex. Civ. Prac. & Rem. Code 16.004(c); see
also Bank of America v. Jeff Taylor LLC, 358
S.W.3d 848, 854 (Tex. App.-Tyler 2012, no
pet.); Livingston Ford Mercury, Inc. v. Haley,

997 S.W.2d 425, 429 (Tex. App.-Beaumont
1999, no pet.).

14.2 Action on Written Contract

14.2:1 Elements

The elements of a cause based on a written debt
or contract are that-

1. there was a valid agreement;
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2. the plaintiff performed or tendered

performance;

3. the defendant breached; and

4. the plaintiff suffered damages.

Hussong v. Schwan's Sales Enterprises, Inc.,

896 S.W.2d 320, 326 (Tex. App.-Houston [1st
Dist.] 1995, no writ); see also Valero Marketing

& Supply Co. v. Kalama International, L.L. C.,

51 S.W.3d 345, 351 (Tex. App.-Houston [1st
Dist.] 2001, no pet.) (summary judgment in

favor of defendant-seller in breach-of-contract

case was proper where plaintiff did not prove he

tendered performance). For a petition for a suit

on a written contract, see form 14-3 in this chap-

ter. Suits on specific kinds of written agree-
ments-for example, promissory notes and

leases-are discussed in subsequent sections of

this chapter.

14.2:2 Terms of Agreement

The plaintiff's petition should plead every
essential, material part of the contract. Valero
Marketing & Supply Co. v. Kalama Interna-
tional, L.L.C., 51 S.W.3d 345, 351 (Tex. App.-
Houston [1st Dist.] 2001, no pet.); Koenning v.

Manco Corp., 521 S.W.2d 691, 695 (Tex. Civ.
App.-Corpus Christi), writ ref'd n.re., 531
S.W.2d 805 (Tex. 1975) (per curiam). If the con-
tract is available and reproducible, a copy
should be attached to the petition and incorpo-
rated into it by reference. The attached exhibit
will fill in any gaps in the pleadings. Joe B.
Winslett, Inc. v. City of Hamlin, 56 S.W.2d 237,
238 (Tex. Civ. App.-Amarillo 1932, no writ);
see Tex. R. Civ. P. 59. The contract will prove
itself unless its execution or authority is specifi-
cally denied by sworn denial. Tex. R. Civ. P.
93(7); Rockwall Commons Associates, Ltd. v.
MRC Mortgage Grantor Trust I, 331 S.W.3d
500, 506 (Tex. App.-El Paso 2010, no pet.);
see also McCollum v. Mt. Ararat Baptist

Church, 980 S.W.2d 535, 537 (Tex. App.-
Houston [14th Dist.] 1998, no pet.); Methodist
Hospitals of Dallas v. Corporate Communica-

tors, Inc., 806 S.W.2d 879, 882 (Tex. App.-
Dallas 1991, writ denied). If the original instru-
ment cannot be produced because it has been
lost or destroyed, the contents of the agreement
can be proved by the oral testimony of witnesses
even if the defendant objects that the testimony
violates the best-evidence rule. Hayes v. Bouli-
gny, 420 S.W.2d 800, 802 (Tex. Civ. App.-
Corpus Christi 1967, no writ); see Briscoe v.
Goodmark Corp., 130 S.W.3d 160, 166 (Tex.
App.-El Paso 2003, no pet.). See Tex. R. Evid.
1001-1008 for proof of contents of writings.

14.2:3 Performance of Contract by
Plaintiff

The plaintiff must plead and prove that he has

performed or tendered his obligations under the

contract. Valero Marketing & Supply Co. v.

Kalama International, L.L. C., 51 S.W.3d 345,

351-54 (Tex. App.-Houston [1st Dist.] 2001,
no pet.); Hussong v. Schwan's Sales Enterprises,

Inc., 896 S.W.2d 320, 326 (Tex. App.-Houston
[1st Dist.] 1995, no writ); Bernal v. Garrison,

818 S.W.2d 79, 86 (Tex. App.-Corpus Christi
1991, writ denied); Price v. Appalachian

Resources Co., 496 S.W.2d 136, 139 (Tex. Civ.

App.-Tyler 1973, no writ).

14.2:4 Breach of Contract by
Defendant

A petition must plead the defendant's breach of

contract. Hussong v. Schwan 's Sales Enter-

prises, Inc., 896 S.W.2d 320, 326 (Tex. App.-
Houston [1st Dist.] 1995, no writ); Ryan v. Supe-

rior Oil Co., 813 S.W.2d 594, 596 (Tex. App.-
Houston [14th Dist.] 1991, writ denied); Koen-

ning v. Manco Corp., 521 S.W.2d 691, 695 (Tex.

Civ. App.-Corpus Christi), writ ref'd n.r e.,

531 S.W.2d 805 (Tex. 1975) (per curiam). An
allegation that a certain amount is due and

owing is no more than a conclusion by the plain-

tiff and is not sufficient. Norsworthy v. Ameri-

can Lease Plan, 447 S.W.2d 768, 770 (Tex. Civ.
App.-Houston [14th Dist.] 1969, no writ).
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14.2:5 Consideration

A written contract presumes consideration for

its execution. Wright v. Robert & St. John Motor

Co., 58 S.W.2d 67, 69 (Tex. 1933); Burges v.
Mosley, 304 S.W.3d 623, 628 (Tex. App.-Tyler
2010, no pet.); Doncaster v. Hernaiz, 161
S.W.3d 594, 603 (Tex. App.-San Antonio
2005, no pet.); Simpson v. MBank Dallas, N.A.,

724 S.W.2d 102, 107 (Tex. App.-Dallas 1987,
writ ref'd n.r.e.) (stating that when guaranty is in
writing and signed by guarantor, guaranty's
existence presumes consideration). Lack or fail-
ure of consideration must be specifically
pleaded by verified pleading. Tex. R. Civ. P.
93(9).

14.2:6 Proving Charges for Services
by Affidavit

The necessity and reasonableness of charges for

services may be proved by affidavit. This affida-

vit may not be used in a sworn account action.
See Tex. Civ. Prac. & Rem. Code 18.001,

which is discussed at section 19.1 in this man-

ual.

14.2:7 Statute of Limitations-
Written Contracts Generally

Actions for debt, whether on written or oral con-
tracts, must be brought not later than four years

after the day the cause of action accrued. Tex.

Civ. Prac. & Rem. Code 16.004(a)(3). "Cause
of action" means the right to institute suit.
Moreno v. City of El Paso, 71 S.W.3d 898, 900
(Tex. App.-El Paso 2002, pet. denied); Flores
v. Lively, 818 S.W.2d 460, 461 (Tex. App.-
Corpus Christi 1991, writ denied); Hercules
Exploration, Inc. v. Halliburton Co., 658 S.W.2d

716, 719 (Tex. App.-Corpus Christi 1983, writ
ref'd n.r.e.).

The cause of action for a contract accrues either

when the breach occurs or when the plaintiff

STATE BAR OF TEXAS

knew or should have known of the breach.

Enterprise-Laredo Associates v. Hachar's, Inc.,

839 S.W.2d 822, 837 (Tex. App.-San Anto-
nio), writ denied, 843 S.W.2d 476 (Tex. 1992)
(per curiam); Pitman v. Lightfoot, 937 S.W.2d

496, 510 (Tex. App.-San Antonio 1996, writ
denied); Rose v. Baker & Botts, 816 S.W.2d 805,
810 (Tex. App.-Houston [1st Dist.] 1991, writ
denied); see also Via Net v. TIG Insurance Co.,
211 S.W.3d 310, 315 (Tex. 2006) (stating that
discovery rule might apply to some contract
breaches but "those cases should be rare, as dili-

gent contracting parties should generally dis-
cover any breach during the relatively long four-

year limitations period provided for such
claims"); Taub v. Houston Pipeline Co., 75

S.W.3d 606, 618-20 (Tex. App.-Texarkana
2002, pet. denied) (discovery rule did not apply
because the injury was not inherently undiscov-

erable).

14.2:8 Statute of Limitations-
Actions by or against
Carriers for Hire

An action brought by a carrier of property for

hire to recover its charges, or an action against a
carrier for recovery of an overcharge, must be
brought not later than three years from the day

the cause of action accrued. Tex. Civ. Prac. &
Rem. Code 16.006(a), (b). If a person has pre-
sented a written claim for overcharges within the

three-year period, the limitations period for the
claimant is extended for six months from the

date written notice is given by the carrier to the
claimant of the disallowance of the claim, in
whole or in part, as specified in the notice. Tex.

Civ. Prac. & Rem. Code 16.006(c). If the car-
rier either brings an action to recover charges

relating to the service provided or, without

beginning an action, collects charges relating to
that service, the limitations period is extended
for ninety days from the day the action is begun
or the charges collected. Tex. Civ. Prac. & Rem.

Code 16.006(d).
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14.2:9 Statute of Limitations-Sale
of Goods

An action for breach of contract for a sale of

goods must be commenced within four years

after the cause accrued unless the parties, by the

original agreement, reduce the period of limita-

tions to not less than one year. Tex. Bus. & Com.

Code 2.725(a). Privity of contract is not

required to apply this period of limitations. See

Buck v. Acme Brick Co., 666 S.W.2d 276, 277
(Tex. App.-Beaumont 1984, no writ).

If the first action is so terminated as to leave

available a remedy by another action for the

same breach, the second action may be brought

either within the first action's limitation period

or within six months from termination of the

first action unless the first action was terminated

voluntarily or from dismissal for want of prose-

cution. Tex. Bus. & Com. Code 2.725(c).

14.3

14.3:1

Action on Oral Debt

Elements

The elements of an action on a contract are the

same whether the contract is oral or written. See

section 14.2:1 above for a list of the elements. A

plaintiff trying to recover on an oral debt or con-

tract will encounter problems, such as possibly a

shorter limitations period (see part III. in chapter

17 of this manual), a statute of frauds defense

(see section 17.12), and proof of the existence of

the contract or its material terms. The plaintiff

will also have to plead and prove consideration.

Okemah Construction, Inc. v. Barkley-Farmer,

Inc., 583 S.W.2d 458, 460 (Tex. Civ. App.-
Houston [1st Dist.] 1979, no writ).

If the suit is based on services rendered by the

plaintiff, the attorney should consider using the

affidavit described in section 14.2:6 above. For a

petition for a suit on an oral debt, see form 14-4

in this chapter.

14.3:2 Statute of Limitations

See sections 14.2:7 and 14.2:9 above.

14.4 Action on Revolving Credit
Account

14.4:1 Elements

The elements of an action on a revolving credit

account are the same as for any other kind of

contract; see section 14.2:1 above. The El Paso

court of appeals has held that a line of credit

issued by a financial institution does not create

the sort of debtor-creditor relationship required

to bring suit as a sworn account under Tex. R.

Civ. P. 185 because no title to personal property

passes from the bank to the cardholder. Bird v.

First Deposit National Bank, 994 S.W.2d 280,

282 (Tex. App.-El Paso 1999, pet. denied).
However, in Bird the court did not reach the

issue of whether a credit card issued directly by

a provider of goods or services, such as a gaso-

line card or department store card, would be

subject to collection by a suit on sworn account.

This decision was followed by the Houston

court of appeals. Williams v. Unifund CCR Part-

ners, 264 S.W.3d 231, 234 (Tex. App.-
Houston [1st. Dist.] 2008, no pet.) (holding that

a credit card issued by a financial institution is a

special contract that does not create the sort of

debtor-creditor relationship to bring a claim

within the scope of Tex. R. Civ. P. 185). If an

action on a sworn account is not available, it

may be possible to prove the necessity and rea-

sonableness of charges for services by an affida-

vit. See Tex. Civ. Prac. & Rem. Code 18.001,

which is discussed at section 19.1 in this man-

ual.

Consumer credit transactions, that is, credit

sales of goods or services intended for personal,

family, or household use and not for business or

commercial purposes, are governed by the Texas

Finance Code and by various federal statutes

and regulations. Consumer retail credit transac-

14-6
(4/16)

STATE BAR OF TEXAS

0

0

14.2



Causes of Action

tions are subject to numerous, strict require-

ments for disclosure and finance charge limits,

and the creditor's attorney should review those

statutes before filing suit to determine whether

potential liability against the creditor exists. The

Texas Debt Collection Practices Act and the fed-
eral Fair Debt Collection Practices Act should

also be reviewed carefully. See parts II. and III.

in chapter 2 of this manual for a discussion of

these Acts.

See form 14-5 in this chapter for a petition for

suit on a revolving credit account and form 14-6
for a petition for suit on a retail installment con-

tract. With respect to retail installment contracts,

note that the creditor cannot accelerate the matu-

rity of any part or all of the amount owed under

such a contract unless the contract provides for

acceleration and either the debtor is in default

under any of his obligations or the creditor

believes in good faith that the prospect of pay-

ment is impaired. Tex. Fin. Code 345.062.

14.4:2 Statute of Limitations

See sections 14.2:7 and 14.2:9 above.

14.5 Action on Note

14.5:1 Elements

The elements of an action on a note are gener-

ally-

1. execution and delivery;

2. the plaintiff's right in the note as

owner or holder;

3. maturity and default (that the note is
due and unpaid); and

4. damages (the amount due and owing).

Resolution Trust Corp. v. Thurlow, 820 S.W.2d
51, 52 (Tex. App.-San Antonio 1991, no writ);
Hensley v. City Bank & Trust Co., 495 S.W.2d
282, 284-85 (Tex. Civ. App.-Tyler 1973, writ
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ref'd n.r.e.). An action on a note is usually one

of the easiest cases to try. Normally the plaintiff

will introduce the original of the note, which

will entitle him to a judgment unless the defen-

dant establishes a defense. See Groschke v.

Gabriel, 824 S.W.2d 607, 610 (Tex. App.-
Houston [14th Dist.] 1991, writ denied); Little v.
Business Data Center, Inc., 550 S.W.2d 406

(Tex. Civ. App.-San Antonio 1977, no writ);

see also Tex. Bus. & Com. Code 3.308. For a

petition for a suit on a note, see form 14-7 in this

chapter.

14.5:2 Execution and Delivery

Introduction of the note into evidence estab-

lishes ownership, execution, and delivery;

denial of execution of a written instrument must

be verified, or the note will be received in evi-
dence as fully proved. Wallace v. Income Prop-

erties/Equity Trust, 538 S.W.2d 17, 19 (Tex.
Civ. App.-Austin 1976, writ dism'd); Peters v.
Lyles-Madry Implement Co., 41 S.W.2d 69, 71
(Tex. Civ. App. 1931, writ dism'd). Once the
original of the note is introduced, "a holder is

entitled to recover on the note unless the defen-

dant establishes a defense." Johnson v. Bond,

540 S.W.2d 516, 520 (Tex. Civ. App.-Fort
Worth 1976, writ ref'd n.r.e.). An available

defense is nondelivery; however, the defendant
must affirmatively plead nondelivery if applica-

ble. Johnson, 540 S.W.2d at 520.

14.5:3 Persons Entitled to Enforce
Note

A holder of a note, a nonholder in possession of

an instrument with the rights of a holder, and a

person not in possession of a note who is enti-

tled to enforce it because the instrument was
lost, stolen, destroyed, or paid by mistake may

enforce it. Tex. Bus. & Com. Code 3.301; see

also Tex. Bus. & Com. Code 3.309, 3.418(d).
The holder of a note may enforce it, even if he is
not the owner. Tex. Bus. & Com. Code 3.301;

Jackson T Fulgham Co. v. Stewart Title Guar-
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anty Co., 649 S.W.2d 128, 133 (Tex. App.-
Dallas 1983, writ ref'd n.r.e.); Taylor v. Fred

Clark Felt Co., 567 S.W.2d 863 (Tex. Civ.
App.-Houston [14th Dist.] 1978, writ ref'd
n.r.e.).

14.5:4 Consideration

If the petition alleges that the action is based on

a written instrument, it is unnecessary to plead

the existence or nature of the consideration; fail-

ure or lack of consideration is purely a defensive

matter that must be raised by verified answer

under Tex. R. Civ. P. 93(9). Cortez v. National

Bank of Commerce, 578 S.W.2d 476, 479 (Tex.
Civ. App.-Corpus Christi 1979, writ dism'd);
Hayes v. Bouligny, 420 S.W.2d 800, 802 (Tex.
Civ. App.-Corpus Christi 1967, no writ).

14.5:5 Maturity

If the note is introduced in evidence and the date

for payment has passed, maturity should be

apparent on its face. If maturity or liability

depends on a condition, the plaintiff should

allege and prove the happening of the contin-

gency or the performance or occurrence of the

agreed condition. See Sheehan v. Hudman, 49

S.W.2d 953, 956 (Tex. Civ. App.-El Paso
1932, no writ).

14.5:6 Acceleration

See section 2.111 in this manual for a discussion

of acceleration.

14.5:7 Conditions Precedent

An allegation in the creditor's petition that all

conditions precedent with respect to the claim

have been performed or have occurred is an ade-

quate pleading. The debtor will then be required

to specifically deny the performance or occur-

rence of the conditions precedent. A denial stat-

ing merely that the debtor denies that all

conditions precedent to the satisfaction of the

claim have been satisfied and demanding strict

proof with respect to those conditions is not a

sufficient denial. Hill v. Thompson & Knight,

756 S.W.2d 824, 825-26 (Tex. App.-Dallas
1988, no writ); Tex. R. Civ. P. 54.

14.5:8 Negotiability

If the suit is between payee and maker, it is

unimportant whether the note is negotiable or

nonnegotiable. If the note has been transferred,

concepts of negotiability, real and personal

defenses, and holder in due course become rele-

vant. See section 2.112 in this manual regarding

holder in due course.

14.5:9 Secondary Liability of
Endorser

To hold an endorser liable on a negotiable

instrument, the plaintiff must additionally plead

endorsement, presentment, and dishonor. See

Tex. Bus. & Com. Code 3.415, 3.502(a),
3.503. These requirements can be waived in the
note or by other means. See Tex. Bus. & Com.

Code 3.504.

14.5:10 Statute of Limitations-Note
Payable at Definite Time

The limitation period for a note payable at a

definite time is six years from the due date

stated in the note or, if accelerated, from the date

of acceleration. Tex. Bus. & Com. Code

3.118(a). A note is "payable at a definite time"

if it is payable (1) on elapse of a definite period
of time after sight or acceptance; (2) on a fixed

date or dates; or (3) at a time or times readily

ascertainable at the time the promise or order is

issued, all subject to rights of prepayment,

acceleration, extension at the holder's option, or

extension to a further definite time at the option

of the maker or acceptor or automatically on or

after a specified act or event. Tex. Bus. & Com.

Code 3.108(b).
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14.5:11 Statute of Limitations-
Demand Note

For a demand note, the limitation period is six

years after demand. If no demand is made, the

action is barred if neither principal nor interest is
paid for a continuous period often years. Tex.
Bus. & Com. Code 3.118(b). A demand note is

one that is payable on demand or at sight, that

otherwise indicates that it is payable at the will
of the holder, or that does not state any time for

payment. Tex. Bus. & Com. Code 3.108(a).

14.5:12 Statute of Limitations-
Other Commercial Paper

A variety of other limitations statutes exist for

unaccepted drafts, accepted drafts, certified

checks, teller's checks, cashier's checks, trav-

eler's checks, and certificates of deposit. See

Tex. Bus. & Com. Code 3.118(c)-(f).

14.6 Action on Lease of Personal
Property

14.6:1 Governing Law

Leases of personal property are governed by
either Tex. Bus. & Coin. Code 2A.101-.532
or the common law of bailments for hire. See
Franklin v. Jackson, 847 S.W.2d 306, 308 (Tex.
App.-El Paso 1992, writ denied). UCC article
2A governs leases of "goods," which are defined
as all things that are moveable at the time of
identification to the lease contract or are fix-
tures. "Goods" also includes the unborn young
of animals, but does not include money, docu-
ments, instruments, accounts, chattel paper, gen-
eral intangibles, or minerals or the like,
including oil and gas, before extraction. Tex.
Bus. & Com. Code 2A.103(a)(8).

STATE BAR OF TEXAS

14.6:2 Lease Defined (UCC)

A lease is a "transfer of the right to possession

and use of goods for a term in return for consid-

eration." A sale, including a sale on approval or
a sale or return, or retention or creation of secu-
rity interest, is not a lease. Tex. Bus. & Com.

Code 2A.103(a)(10).

14.6:3 Lease Intended as Security
Agreement

A further distinction exists between a true lease

and a lease intended as a security agreement. A
true lease is one in which the lessor retains title
to the property and therefore generally prevails
against the lessee's creditors and the lessee's
trustee in bankruptcy. A lease intended as secu-
rity is one in which the lessor retains a security
interest by reserving title until the lessee per-

forms his obligations. Tex. Bus. & Com. Code
1.201(b)(35), 1.203. Whether a transaction in

the form of a lease creates a lease or security

interest is determined by the facts of each case.

Tex. Bus. & Com. Code 1.203(a); but see Fed-

eral Sign & Signal Corp. v. Berry, 601 S.W.2d
137, 139 (Tex. Civ. App.-Austin 1980, no
writ); Superior Packing, Inc. v. Worldwide Leas-

ing & Financing, Inc., 880 S.W.2d 67, 71-72
(Tex. App.-Houston [14th Dist.] 1994, writ
denied) (creation of a security interest depends

on whether the transaction was intended to have
effect as security and fall within the scope of
article 9 of the Uniform Commercial Code).

If the lease provides on its face that, on compli-
ance with its terms, the lessee becomes owner of
the property, it is deemed as a matter of law to
be intended for security. Superior Packing, Inc.,

880 S.W.2d at 71; Federal Sign & Signal Corp.,

601 S.W.2d at 139; Davis Bros. v. Misco Leas-

ing, Inc., 508 S.W.2d 908, 912 (Tex. Civ.
App.-Amarillo 1974, no writ). If the transac-
tion allows the lessee to become the owner for
no additional consideration or a nominal consid-
eration, the lease is deemed to be intended as a
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security interest. Tex. Bus. & Com. Code

1.201(b)(37); Horton v. Dental Capital Leas-

ing Corp., 649 S.W.2d 655, 657 (Tex. App.-
Texarkana 1983, no writ).

Foreclosure of a security interest is discussed at

section 14.8 below.

14.6:4 Elements and Remedies

A lease is a contract. Vermont Information Pro-

cessing, Inc. v. Montana Beverage Corp., 227
S.W.3d 846, 854 (Tex. App.-El Paso. 2007, no
pet.); Franklin v. Jackson, 847 S.W.2d 306, 308
(Tex. App.-El Paso 1992, writ denied). There-
fore, the elements for an action on a lease are the

same as those for other contracts. See section
14.2:1 above. If the parties to a contract have

agreed to the remedy to be applied in the case of

breach, it will be enforced by the courts unless it

is illegal or against public policy. Doyle v. Sec-

ond Master-Bilt Homes, Inc., 453 S.W.2d 226,
229 (Tex. Civ. App.-Fort Worth 1970, writ

ref'd n.r.e.). In some cases, the lessor can sue for

rent owed under the lease, demand return of the
property, sue for conversion in an appropriate

situation, or pursue other remedies as long as

those remedies are listed in the contract. See

Shasteen v. Mid-Continent Refrigerator Co., 517

S.W.2d 437, 439-40 (Tex. Civ. App.-Dallas
1974, writ ref'd n.r.e.).

A lessor under a personal property lease gov-

erned by UCC article 2A may on the lessee's

default-

1. cancel the lease contract, retaining the

right to recover for damages based on

prior default;

2. identify and dispose of goods identi-

fied to the contract;

3. withhold delivery of the goods and
take possession of goods previously

delivered;

4. stop delivery of the goods by a bailee;

5. dispose of the goods and recover dam-

ages, or retain the goods and recover

damages or, in a proper case, rent; and

6. exercise any other rights or remedies

provided for in the lease contract.

Tex. Bus. & Com. Code 2A.523(a).

See the petition at form 14-8 in this chapter,

which may be used for a suit on a true lease but

not on a lease intended as security. See Kinerd v.

Colonial Leasing Co., 800 S.W.2d 187 (Tex.

1990); see also Tex. Bus. & Com. Code

1.201(b)(35) (definition of "security interest"),
1.203 (lease distinguished from security inter-

est). Also note that the sworn account procedure

cannot be used for a suit on a lease. Van Zandt v.

Fort Worth Press, 359 S.W.2d 893 (Tex. 1962);
Meineke Discount Muffler Shops, Inc. v. Cold-

well Banker Property Management Co., 635

S.W.2d 135, 138 (Tex. App.-Houston [1st
Dist.] 1982, writ ref'd n.r.e.); Parmer v. Ander-

son, 456 S.W.2d 271 (Tex. Civ. App.-Dallas
1970, no writ).

14.6:5 Disclosures

See 15 U.S.C. 1667a for various disclosures

required for certain consumer leases of personal

property. The federal consumer lease statute is

discussed at section 2.77 in this manual. The

attorney should review those statutes before fil-

ing suit to determine whether potential liability

against the creditor exists.

14.6:6 Criminal Prosecution

A person having control of personal property

under a written rental agreement who intention-

ally holds the property beyond the expiration of

the rental period may be charged with the crimi-

nal offense of "theft of service." Tex. Penal

Code 31.04(a)(3). See sections 6.5:5 and 6.5:7
in this manual for further discussion.
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14.6:7 Statute of Limitations

An action for default of a lease of personal prop-

erty must be brought within four years from the
date the cause of action accrues unless the par-

ties (except in the case of a consumer lease) in
the original contract reduce the period of limita-

tions to not less than one year. Tex. Bus. & Com.

Code 2A.506(a). If a first action is so termi-

nated as to leave available a remedy by another

action for the same breach, the second action

may be brought either within the first action's

limitation period or within six months from ter-

mination of the first action, unless the first

action was terminated voluntarily or from dis-

missal for want of prosecution. Tex. Bus. &

Com. Code 2A.506(c).

The cause of action accrues when an act or

omission or breach of warranty is or should have

been discovered by the plaintiff. Tex. Bus. &

Com. Code 2A.506(b).

14.7 Actions by Secured
Creditors-Preliminary
Considerations

14.7:1 Creditor's Options

On default, the creditor may-

1. repossess the collateral and either sell

it at foreclosure sale or retain it in sat-
isfaction of the debt;

2. sue for enforcement of the lien; or

3. sue for enforcement of the underlying

debt.

Repossession is discussed in chapter 5 of this

manual, and a postforeclosure suit for deficiency

is discussed at section 14.9 below. Suit to
enforce the lien is discussed in chapter 7, and

suit on the underlying debt is discussed at sec-

tion 14.8:4 below. The notice requirements to

guarantors are discussed at section 5.35.

STATE BAR OF TEXAS

14.7:2 Default

Default is not determined by law but by the

terms of the underlying security agreement. A

typical security agreement may specify the fol-
lowing events of default:

1. Default in payments.

2. Failure to comply with any of the

terms or conditions of the contract.

3. Failure to procure or maintain insur-

ance on an automobile or on the life of

the buyer as required by the contract.

4. Institution by the buyer or against the

buyer or his property of a proceeding

in bankruptcy, receivership, or insol-

vency.

5. Belief by the seller that the property is

in danger of misuse or confiscation.

These events of default do not violate the

restrictions on accelerating installment pay-

ments set out in Tex. Fin. Code 348.109. See

Hernandez v. Forbes Chevrolet Co., 680 S.W.2d

75, 78 (Tex. App.-Corpus Christi 1984, cause
dism'd as moot); Lundquist Buick-Opel, Inc. v.

Wikoff, 659 S.W.2d 466, 469 (Tex. App.-
Corpus Christi 1983, no writ).

A contractual provision of default will be

strictly construed. See Shumway v. Horizon

Credit Corp., 801 S.W.2d 890, 893 (Tex. 1991)
(acceleration provisions must be clear and

unequivocal); Ramo, Inc. v. English, 500 S.W.2d

461, 466 (Tex. 1973); Motor & Industrial

Finance Corp. v. Hughes, 302 S.W.2d 386, 394

(Tex. 1957).

14.7:3 Failure to Pay as Default

If default in payment is the ground for enforce-

ment, the attorney should make certain that the

debtor is actually in default under the note and

security agreement. The creditor is often in a
better position than the attorney to compute

14-11
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amounts due. Further, if proper credit for items

such as unearned interest is not given to the

debtor, there may be a violation of usury laws.

See part V. in chapter 2 of this manual regarding

usury. The attorney should advise the client to

give the debtor credit for all unearned interest,

make the computation, and provide a payment

history, if possible. The attorney should review

this information and compare it with the

debtor's obligations.

14.7:4 Notice of Default

Once it has been determined that the debtor is in

default, the creditor should notify the debtor of

default by sending a letter, by certified mail with
return receipt requested, to the debtor at his resi-

dence and business addresses. While many secu-
rity agreements and notes contain waivers of

notice of default, the better practice is to ignore

the waiver provisions and inform the debtor of

default. For a letter notifying the debtor of

default, see form 5-3 in this manual.

14.7:5 Acceleration

In virtually every case, the underlying debt must

be accelerated before the creditor can proceed to

enforce the security interest. See section 2.111 in

this manual for a discussion of acceleration.

14.8 Foreclosure of Security
Interest

Chapter 5 of this manual discusses nonjudicial

repossession and foreclosure of security inter-

ests in personal property. In particular, see sec-

tion 5.4, which discusses considerations in

choosing self-help repossession or judicial fore-

closure.

14.8:1 Elements

For a security interest to be foreclosed, there

must be a valid security agreement between the

creditor and the debtor, with value having been

given to the creditor. The agreement must be in

writing, signed by the debtor, and must describe

the collateral. The debtor must have rights in the

collateral and must have defaulted in his obliga-

tions under the agreement. Tex. Bus. & Com.

Code 9.203, 9.601.

Although preferable, perfection of a security

interest is not necessary for the security agree-

ment to be valid. Gulf Oil Co. v. First National

Bank of Hereford, 503 S.W.2d 300, 307 (Tex.
Civ. App.-Amarillo 1973, no writ).

Security interests can arise in a variety of

debtor-creditor causes of action, including

sworn accounts, notes, revolving credit

accounts, and retail installment contracts.

14.8:2 Pleading Requirements

In addition to pleading the elements of the

underlying debt-for example, sworn account,
note, or retail installment contract-the attorney

should plead the existence of the security agree-

ment and the nature of the default. In most

cases, the security agreement will provide that

default of the underlying debt will constitute

default of the security agreement. Attaching

copies of the security agreement and the under-

lying debt instrument and incorporating them by

reference will satisfy this pleading requirement.

Otherwise, the attorney should plead the specific

default that is the basis of the suit. In the prayer,

foreclosure should be specifically requested. See

Tex. R. Civ. P. 47(c).

Refer to the sections of this chapter concerning

the specific underlying cause of action (sworn

account, note, retail installment contract, and so

forth) for other pleading guidelines and to sec-

tion 20.10 in this manual regarding judgments

for foreclosure.

STATE BAR OF TEXAS
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14.8:3 Statute of Limitations

There is a split in the courts of appeals regarding

whether a suit to foreclose a lien can be brought
after the underlying debt is barred by limita-
tions. See Holman St. Baptist Church v. Jeffer-

son, 317 S.W.3d 540, 546-47 (Tex. App.-
Houston [14th Dist.] 2010, pet. denied) (running

of statute of limitations on action to collect per-
sonally from debtor does not bar right to use col-
lateral in lender's possession to repay debt);
Miller, Hiersche, Martens & Hayward, PC. v.
Bent Tree National Bank, 894 S.W.2d 828, 830

(Tex. App.-Dallas 1995, no writ) (foreclosure

allowed past limitations period); contra Proulx
v. Wells, 235 S.W.3d 213, 215 (Tex. 2007)
(exception exists to procuring service within
limitations period when diligence has been exer-

cised, but no exception exists for filing suit
within limitations period); Gant v. DeLeon, 786

S.W.2d 259, 260 (Tex. 1990); Slagle v. Prickett,
345 S.W.3d 693, 696-97 (Tex. App.-El Paso
2011, no pet.); McBryde v. Curry, 914 S.W.2d
616, 619 (Tex. App.-Texarkana 1995, writ
denied) (when debt barred by limitations, right
to foreclose also barred). If a limitations period
applies, the applicable period is the one attach-
ing to the underlying cause of action, such as a
negotiable instrument or a written contract. See

sections 14.2:7 and 14.2:9 above.

The manual committee is not aware of a Texas

case applying a statute of limitations to a
secured creditor's right to nonjudicial foreclo-
sure of personal property. It has been suggested
that there is no statute of limitations on nonjudi-
cial foreclosure of personal property; because

the contractual obligation survives even if the
right to enforce the contract judicially expires,

so too does the secured creditor's right to fore-
close survive. See Miller, Heirsche, Martens &

Hayward, 894 S.W.2d at 830.

STATE BAR OF TEXAS

14.8:4 Suit on Underlying Debt

The secured party may sue for the entire amount

due and recover a personal judgment against the
debtor without reference to or resorting to the
security. Maupin v. Chaney, 163 S.W.2d 380,

382 (Tex. 1942); Garza v. Allied Finance Co.,

566 S.W.2d 57, 62 (Tex. Civ. App.-Corpus
Christi 1978), after remand and on rehearing,

626 S.W.2d 120 (Tex. App.-Corpus Christi
1981, writ ref'd n.r.e.); Lazidis v. Goidl, 564

S.W.2d 453, 456 (Tex. Civ. App.-Dallas 1978,
no writ).

The secured party is not required to exhaust his
remedies against the security before suing on the

underlying debt and after obtaining a personal
judgment against the debtor on the underlying

debt may enforce that judgment against the col-
lateral by a writ of execution. A judicial sale of

the collateral under execution is a foreclosure of
the security interest. Therefore, the secured

party may purchase at the sale and, after the pur-
chase, hold the collateral free of any other
requirements of chapter 9 of the Texas Uniform

Commercial Code. Garza, 566 S.W.2d at 62;
see also Tex. Bus. & Com. Code 9.601.

The lien obtained through levy of execution

relates back to the earliest of the date of the per-
fection of the security interest, the date of the fil-

ing of a financing statement covering the
collateral, or, in the case of agricultural liens, the
date specified by statute; therefore, the secured
party is afforded a benefit as the first to file. Tex.
Bus. & Com. Code 9.601(e). If the plaintiff
does not seek judicial foreclosure but only prays

for a specific money judgment combined with a
general prayer, a judgment of foreclosure of the
security interest should not be granted, because
judicial foreclosure is an additional remedy to
that of seeking a personal judgment against the

debtor and a general prayer is not sufficient to
establish a request for judicial foreclosure. The
existence of the collateral is immaterial to a suit
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for a judgment on the debt. Garza, 566 S.W.2d

at 62.

14.9 Deficiency Suit

Texas Business and Commerce Code chapter 9

recognizes that an obligor (not necessarily the

same person as the debtor (see Tex. Bus. &

Com. Code 9.608(a)(4), 9.102(a)(60))) is lia-
ble for a deficiency remaining after the disposi-

tion of any collateral or other collection efforts

unless the parties have agreed otherwise. See

Tex. Bus. & Com. Code 9.608(a)(4),
9.615(d), (e) and the official comments; Smith v.

Community National Bank, 344 S.W.3d 561,
570 (Tex. App.-Eastland 2011, pet. denied).

14.9:1 Availability

If a deficiency balance remains after foreclo-

sure, the obligor is liable for that deficiency

unless the underlying transaction is the sale of

accounts, chattel paper, payment intangibles, or

promissory notes. Tex. Bus. & Com. Code

9.608, 9.615. However, the parties are free to

modify the obligor's liability by agreement. See

Tex. Bus. & Com. Code 9.608 cmt. 3.

14.9:2 Elements

To recover a deficiency after a nonjudicial fore-

closure of collateral, the creditor must prove-

1. a valid debt;

2. a valid security agreement;

3. default of the security agreement;

4. valid notice to the debtor of the sale

after repossession (Tex. Bus. & Com.

Code 9.611-.614);

5. acceleration of the debt (if accelera-

tion occurred);

6. disposition of the collateral in a com-

mercially reasonable manner (Tex.

Bus. & Com. Code 9.610); and

7. a deficiency balance remaining on the

debt after sale (Tex. Bus. & Com.

Code 9.616).

See Tex. Bus. & Com. Code 9.203, 9.504,
9.601.

Two Texas Supreme Court decisions that con-

strued the provisions of chapter 9 relating to

deficiency judgments have been limited in their

applicability by the July 1, 2001, revisions to
chapter 9 of the Texas Business and Commerce

Code. See Tex. Bus. & Com. Code 9.626. The
decision in Greathouse v. Charter National

Bank-Southwest, 851 S.W.2d 173 (Tex. 1992),
concerning the pleading requirements in defi-
ciency actions, is now effectively limited to

actions on consumer obligations only. Likewise,

application of Tanenbaum v. Economics Labora-

tory, Inc., 628 S.W.2d 769 (Tex. 1982), which
held that a secured party whose collection,

enforcement, disposition, or acceptance of col-

lateral is not commercially reasonable is abso-

lutely barred from collecting a deficiency, has

been similarly limited to consumer cases. Under
the 2001 revisions to chapter 9, commercial

cases follow the rebuttable or refutable pre-

sumption rule. The secured party need not prove

compliance with the provisions of chapter 9,

subchapter F (generally, the commercial reason-

ableness standard), unless the debtor or second-

ary obligor puts the secured party's compliance

in issue. Tex. Bus. & Com. Code 9.626(a)(1);
Smith v. Community National Bank, 344 S.W.3d

561, 572-73 (Tex. App.-Eastland 2011, pet.
denied). However, once at issue, the amount of

any deficiency recoverable by the secured credi-

tor or secondary obligor will be reduced or pos-

sibly eliminated by the effect of his failure to

comply with the commercial reasonableness

standard. Tex. Bus. & Com. Code 9.626(a);

Smith, 344 S.W.3d at 572-73.

The secured party must give notice to the debtor

and secondary obligors before disposing of the

collateral. Tex. Bus. & Com. Code 9.611. Such

notice must be authenticated, but the "safe har-
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bor" provisions provided in Tex. Bus. & Com.

Code 9.611(e) satisfy the notice requirements.

An exception to the notice requirement is pro-

vided for collateral that is perishable, threatens

to decline speedily in value, or is customarily

sold on a recognized market. The notice require-
ment may be waived by a debtor or secondary

obligor but only by a postdefault, authenticated

agreement. Tex. Bus. & Com. Code 9.624(a).

See section 14.7 above regarding default and

acceleration and sections 5.31 regarding notice,
5.32 regarding commercial reasonableness of
the disposition of the collateral, and 5.38 regard-
ing disposition of the collateral generally. A

petition for a deficiency judgment cause of

action is at form 14-9 in this chapter.

14.9:3 Notice of Deficiency

Consumer-Goods Transactions: A secured

party must provide a consumer obligor with a

written explanation of a deficiency that con-

forms to Tex. Bus. & Com. Code 9.616 before

attempting to collect the deficiency. Subsection

9.616(a) defines "explanation" as a writing that

states the amount of the deficiency; provides an

explanation in accordance with subsection (c) of
how the secured party calculated the deficiency;

states, if applicable, that future debits, credits,

charges (including additional credit service

charges or interest), rebates, and expenses may

affect the amount of the deficiency; and pro-

vides a telephone number or mailing address
from which additional information concerning

the transaction is available. The explanation

must be provided to the consumer debtor or

obligor no later than the time of the first written

attempt to collect the deficiency. Tex. Bus. &

Coin. Code 9.616(b). The debtor or obligor
need not wait, however, until an attempt to col-

lect is made but can instead make a request that

obligates the secured party to provide an expla-

nation within fourteen days after receipt of the

request. Tex. Bus. & Com. Code 9.616(a)-(b),

(e). If no attempt is made to collect a deficiency,

no explanation need be given.

STATE BAR OF TEXAS

Section 9.616(c) contains the requirements for

how a calculation of a surplus or deficiency

must be explained to satisfy subsection (a). The

following information must be provided in the

following order:

1. the aggregate amount of obligations

secured by the security interest under

which the disposition was made and, if

the amount reflects a rebate of

unearned interest or credit service

charge, an indication of that fact, cal-
culated as of a specified date-

a. if the secured party takes or
receives possession of the collat-

eral after default, not more than

thirty-five days before the
secured party takes or receives

possession; or

b. if the secured party takes or

receives possession of the collat-

eral before default or does not

take possession of the collateral,

not more than thirty-five days

before the disposition;

2. the amount of proceeds of the disposi-

tion;

3. the aggregate amount of the obliga-

tions after deducting the amount of

proceeds;

4. the amount, in the aggregate or by

type, and the types of expenses,

including expenses of retaking, hold-
ing, preparing for disposition, process-

ing, and disposing of the collateral,

and attorney's fees secured by the col-

lateral that are known to the secured

party and related to the current dispo-

sition;

5. the amount, in the aggregate or by

type, and types of credits, including
rebates of interest or credit service

charges, to which the obligor is known

to be entitled and that are not reflected
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in the amount in section 9.616(c)(1);

and

6. the amount of the surplus or defi-

ciency.

Tex. Bus. & Com. Code 9.616(c).

A secured party has some discretion concerning

how to explain rebates of interest or credit ser-

vice charges. The rebates may be included in the

aggregate amount of obligations secured under

subsection (c)(1) or they may be included with

other types of rebates and credits under subsec-

tion (c)(5). However, rebates of interest or credit

service charges are the only types of rebates for

which this discretion is provided. The explana-

tion must indicate whether rebates of precom-

puted interest are included. The expenses and

attorney's fees to be described under subsection

(c)(4) are those relating to the most recent dispo-

sition rather than those incurred in connection

with earlier enforcement efforts and that have

been resolved by the parties. Tex. Bus. & Com.

Code. 9.616(c) UCC cmt. 3.

The secured party who fails to comply with sec-

tion 9.616(b)(2) is liable for any loss caused plus

$500. Tex. Bus. & Com. Code 9.625(b)-(c),
(e). (See the discussion in section 17.40 in this

manual.) Section 9.616 also pertains to the

explanation and calculation of a surplus. Note:

There may be other applicable notices under the

federal Fair Debt Collection Practices Act and

the Texas Debt Collection Practices Act. See

sections 2.11 through 2.36 in this manual.

Nonconsumer-Goods Transactions: Before

bringing suit against the debtor for a deficiency,

it is good practice to notify the debtor of the sale

of the collateral, the net proceeds of sale, and the

resulting deficiency. This notice gives the credi-

tor the opportunity to negotiate payment before

resorting to litigation.

Attorney's Fees: In both consumer and non-

consumer goods transactions, if the underlying

debt agreement does not provide for payment of

attorney's fees, the notice should also satisfy the

requirements of Tex. Civ. Prac. & Rem. Code

38.001, allowing recovery of attorney's fees in

the deficiency suit.

14.9:4 Pleading Requirements

In consumer-goods transactions, the creditor

must plead commercial reasonableness. This

pleading requirement may be satisfied either by

pleading specifically or by pleading that all con-

ditions precedent have been performed. If

pleaded specifically, the creditor has the burden

of proof, but if "all conditions precedent" is

pleaded, the debtor must specifically deny com-

mercial reasonableness, or the creditor is

relieved from his burden of proof. Greathouse v.

Charter National Bank-Southwest, 851 S.W.2d

173, 177 (Tex. 1992); see also Tex. R. Civ. P. 54.

If the creditor fails to plead commercial reason-

ableness or all conditions precedent, however,

the debtor's failure to plead lack of commercial

reasonableness does not supply, by default, the

proof necessary to establish the creditor's right.

Whirlybirds Leasing Co. v. Aerospatiale Heli-

copter Corp., 749 S.W.2d 915, 919 (Tex.
App.-Dallas 1988, no writ).

The application of Greathouse has been limited

to consumer-goods transactions by Tex. Bus. &

Com. Code 9.626. Under this new section, in

nonconsumer-goods transactions, a secured

party is not required to prove compliance with

Code provisions unless the debtor or secondary

obligor raises the issue. If the debtor or second-

ary obligor raises the issue and the secured party

does not prove compliance, the debtor or obligor

is credited with the greater of the actual disposi-

tion proceeds or the proceeds that would have

been realized if the secured party had complied

with the Code. Tex. Bus. & Com. Code 9.626.
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14.9:5 Amount of Sale as
Determining Deficiency

If the sale was commercially reasonable and the

debtor received notice, the fact that a better price

could have been obtained will not affect the
amount of the deficiency. Tex. Bus. & Com.

Code 9.627(a); Lister v. Lee-Swofford Invest-

ments, L.L.P, 195 S.W.3d 746, 753 (Tex.
App.-Amarillo 2006, no pet.) (minimal sale
proceeds, creditor's inexperience in disposing of

type of collateral, and failure of many dealers to
attend auction did not conclusively establish

commercial unreasonableness); Siboney Corp. v.

Chicago Pneumatic Tool Co., 572 S.W.2d 4, 8
(Tex. Civ. App.-Houston [1st Dist.] 1978, writ
ref'd n.r.e.).

14.10 Fraudulent Transfer

A petition for a fraudulent transfer cause of

action is at form 14-10 in this chapter.

14.10:1 Availability

Fraudulent transfer laws enable a party to negate

or undo the effect of a transfer of property that

would otherwise place the property beyond the

reach of the transferor's creditors. Only credi-

tors can bring fraudulent transfer claims. See

Tex. Bus. & Com. Code 24.005-.006.
Although only creditors with claims can pursue

fraudulent transfer actions, the term claims cov-

ers a broad concept, including liquidated, unliq-

uidated, matured, unmatured, legal, equitable, or

even disputed claims. Tex. Bus. & Com. Code

24.002(3).

14.10:2 What Constitutes Transfer

A "transfer" can be either a transfer of title or of

any interest in the debtor's property or the cre-

ation of a lien or other encumbrance in the prop-

erty. A disclaimer of inheritance is not a transfer.

Tex. Bus. & Com. Code 24.002(12).

STATE BAR OF TEXAS

14.10:3 When Transfer or Obligation
Occurs

A transfer of realty (other than fixtures) is made

when the transfer is so far perfected that a good-

faith purchaser of the asset from the debtor
against whom applicable law permits the trans-

fer to be perfected cannot acquire an interest in

the asset superior to the interest of the trans-

feree. A transfer of personalty or fixtures occurs

when the transfer is so far perfected that a credi-

tor on a simple contract cannot acquire a judicial
lien (other than under the fraudulent transfer

statutes themselves) superior to the transferee's

interest. Tex. Bus. & Com. Code 24.007(1).

An obligation is incurred when the writing exe-

cuted by the obligor is delivered to or for the

benefit of the obligee, if the obligation is evi-

denced by a writing. Otherwise, it is incurred
when it becomes effective between the parties.

Tex. Bus. & Com. Code 24.007(5).

14.10:4 Present vs. Future Creditors

A present creditor is one whose claim arose

before the transfer was made or the obligation

was incurred. Tex. Bus. & Com. Code

24.006(a). A future creditor is one whose

claim arose within a reasonable time after the

transfer was made or the obligation was

incurred. Tex. Bus. & Com. Code 24.005(a).

14.10:5 Insiders

Certain transfers to insiders can be avoided by

either present or future creditors. See Tex. Bus.

& Com. Code 24.005(b)(1), 24.006(b). The
list of insiders is expansive, including relatives,

partners, officers and directors of a debtor cor-

poration, partnerships in which the debtor is a

partner, "affiliates," or "persons in control." See

Tex. Bus. & Com. Code 24.002(7) for the list

of these insiders. But see In re Holloway, 955

F.2d 1008, 1010 (5th Cir. 1992); Telephone
Equipment Network, Inc. v. TA/Westchase Place,
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Ltd., 80 S.W.3d 601, 609 (Tex. App.-Houston
[1st. Dist.] 2002, no pet.); J. Michael Putman,

MD.PA. Money Purchase Pension Plan v. Ste-

phenson, 805 S.W.2d 16, 18 (Tex. App.-Dallas
1991, no writ) (list at section 24.002(7) is

merely illustrative).

14.10:6 Insolvency

Insolvency is a factor in fraudulent transfers that

can be attacked by either present or future credi-

tors. See Tex. Bus. & Com. Code

24.005(b)(9), 24.006. A debtor is insolvent if
the sum of his debts is greater than the sum of

his assets at a fair valuation. Tex. Bus. & Com.

Code 24.003(a). The sum of the debtor's

assets does not include property that has been

transferred, concealed, or removed with intent to

hinder, delay, or defraud creditors or that has

otherwise been transferred in a manner making

the transfer voidable under the Fraudulent

Transfer Act. Tex. Bus. & Com. Code

24.003(d). Debts are not included to the extent

they are secured by a valid lien on the property

of the debtor not included as an asset. Tex. Bus.

& Com. Code 24.003(e).

The debtor is presumed to be insolvent if he is

not paying his debts as they come due. Tex. Bus.

& Com. Code 24.003(b).

14.10:7 Value and Reasonably
Equivalent Value

Value is given for a transfer or an obligation if,

in exchange for the transfer or obligation, prop-

erty is transferred or an antecedent debt is

secured or satisfied. Value does not include an

unperformed promise made otherwise than in

the ordinary course of the promisor's business to

furnish support to the debtor or another person.

Tex. Bus. & Com. Code 24.004(a).

A person gives "reasonably equivalent value" if

that person acquires an interest of the debtor in

an asset by a regularly conducted, noncollusive

foreclosure sale or execution of a power of sale

for the acquisition or disposition of the debtor's

interest on default under a mortgage, deed of

trust, or security agreement. Tex. Bus. & Com.

Code 24.004(b). "Reasonably equivalent

value" includes, but is not limited to, a transfer

or obligation that is within the range of values

for which the transferor would have sold the

assets in an arm's-length transaction. Tex. Bus.

& Com. Code 24.004(d).

The operable date for valuation is the date of the

transfer. See, e.g., First National Bank of Semi-

nole v. Hooper, 48 S.W.3d 802, 808 (Tex.

App.-El Paso 2001, pet. denied) (transfer

occurred on creation of lien rather than date of

foreclosure sale; therefore, operable date for val-

uation was date lien created), rev 'd on other

grounds, 104 S.W.3d 83 (Tex. 2003); see also

Tex. Bus. & Com. Code 24.002(12),
24.007(1).

14.10:8 Transfer with Intent to
Hinder, Delay, or Defraud

A transfer made or obligation incurred by a

debtor is fraudulent as to a present or future

creditor if the debtor made the transfer or

incurred the obligation with actual intent to hin-

der, delay, or defraud any creditor. Tex. Bus. &

Com. Code 24.005(a)(1). "Actual intent" may

be determined by considering any of these fac-

tors, among others:

1. The transfer or obligation was to an

insider.

2. The debtor retained possession or con-

trol of the property after the transfer.

3. The transfer or obligation was con-

cealed.

4. Before the transfer was made or the

obligation was incurred, the debtor

had been sued or threatened with suit.
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5. The transfer was of substantially all

the debtor's assets.

6. The debtor absconded.

7. The debtor removed or concealed

assets.

8. The value of the consideration

received by the debtor was reasonably
equivalent to the value of the asset
transferred or the amount of the obli-
gation incurred.

9. The debtor was insolvent or became
insolvent shortly afterthe transfer was

made or the obligation was incurred.

10. The transfer occurred shortly before or
shortly after a substantial debt was

incurred.

11. The debtor transferred the essential
assets of his business to a lienor who
transferred those assets to an insider of

the debtor.

Tex. Bus. & Com. Code 24.005(b).

Ordinarily the question of intent is a fact ques-

tion, unless the fraud is admitted, the fraudulent
intent is apparent on the surface, or there is some
interest reserved in the property inconsistent

with the alleged conveyance. Quinn v. Dupree,

303 S.W.2d 769, 774 (Tex. 1957); Letsos v.
H.S.H., Inc., 592 S.W.2d 665, 670 (Tex. Civ.
App.-Waco 1980, writ ref'd n.r.e.); see also
BMG Music v. Martinez, 74 F.3d 87 (5th Cir.
1996).

A transfer or obligation is not voidable under
section 24.005(a)(1) against a person who took
in good faith and for a reasonably equivalent

value or against any subsequent transferee or
obligee. Tex. Bus. & Coin. Code 24.009(a).

The general statute of limitations for this cause

of action is either four years after the transfer
was made or the obligation was incurred or, if
later, within one year after the transfer or obliga-
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tion was or could reasonably have been discov-

ered by the claimant. Tex. Bus. & Com. Code

24.0 10(a)(1). If the action is brought on behalf
of a spouse, minor, or ward, it must be brought
within two years after it accrues or, if later,
within one year after the transfer or obligation
was or could reasonably have been discovered

by the claimant. Tex. Bus. & Com. Code

24.010(b)(1). But see Smith v. American
Founders Financial Corp., 365 B.R. 647, 676-

79 (S.D. Tex. 2007) (Tex. Bus. & Com. Code
24.0 10 preempted by section 546(a) of the

Bankruptcy Code).

14.10:9 Transfer for Less Than
Reasonably Equivalent
Value-Present or Future
Creditors

A transfer made or obligation incurred by a
debtor is fraudulent as to a present or future

creditor if the debtor made the transfer or
incurred the obligation without receiving a rea-

sonably equivalent value in exchange for the
transfer or obligation and the debtor either-

1. was engaged in or was about to
engage in a business or a transaction

for which the remaining assets of the
debtor were unreasonably small in
relation to the business or transaction;

or

2. intended to incur, or believed or rea-

sonably should have believed that the
debtor would incur, debts beyond the
debtor's ability to pay as they became

due.

Tex. Bus. & Com. Code 24.005(a)(2); see also

Colonial Leasing Co. v. Logistics Control Group
International, 762 F.2d 454 (5th Cir. Tex. 1985)
(noting that "[u]nder Texas law, one may bring
an action under the Fraudulent Transfer Act as a

creditor of the transferor merely by virtue of a
legal action, pending and unliquidated at the
time of transfer, against the transferor"); Hollins
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v. Rapid Transit Lines, Inc., 440 S.W.2d 57, 59

(Tex. 1969) (tort claimants are entitled to file

causes of action under the Texas Uniform

Fraudulent Transfer Act based on pending,

unliquidated tort claims); Blackthorne v. Bel-

lush, 61 S.W.3d 439, 443-44 (Tex. App.-San
Antonio 2001, no pet.) (interim injunctive relief

is available to remedy a fraudulent transfer for

which the claimant asserts an equitable interest).

See section 14.10:7 above regarding reasonably

equivalent value.

A transfer is not voidable on these grounds if it

resulted from termination of a lease on default

by the debtor when the termination is in accor-

dance with the lease and applicable law or

enforcement of an article 9 security interest.

Tex. Bus. & Com. Code 24.009(e).

The general statute of limitations for this cause

of action is four years from the date the transfer

was made or the obligation was incurred. Tex.

Bus. & Com. Code 24.010(a)(2). If the action

is brought on behalf of a spouse, minor, or ward,

the cause of action is extinguished unless

brought within two years after it accrues or, if

later, within one year after the transfer or obliga-

tion was or could reasonably have been discov-

ered by the claimant. Tex. Bus. & Com. Code

24.010(b)(1). But see Smith v. American

Founders Financial Corp., 365 B.R. 647, 676-
79 (S.D. Tex. 2007) (Tex. Bus. & Com. Code

24.010 preempted by section 546(a) of the

Bankruptcy Code).

14.10:10 Transfer for Less Than
Reasonably Equivalent
Value-Present Creditors
Only

A transfer made or obligation incurred by a

debtor is fraudulent as to a present creditor if the

debtor made the transfer or incurred the obliga-

tion without receiving a reasonably equivalent

value in exchange for the transfer or obligation

and the debtor was insolvent at that time or

became insolvent as a result of the transfer or

obligation. Tex. Bus. & Com. Code 24.006(a).

The general statute of limitations for this cause

of action is four years from the date the transfer

was made or the obligation was incurred. Tex.

Bus. & Com. Code 24.010(a)(2). If the action
is brought on behalf of a spouse, minor, or ward,

it must be brought within two years after it

accrues or, if later, within one year after the

transfer or obligation was or could reasonably

have been discovered by the claimant. Tex. Bus.

& Com. Code 24.010(b)(1). But see Smith v.
American Founders Financial Corp., 365 B.R.

647, 676-79 (S.D. Tex. 2007) (Tex. Bus. &
Com. Code 24.010 preempted by section

546(a) of the Bankruptcy Code).

14.10:11 Transfers to Insiders-
Present Creditors Only

A transfer made by a debtor is fraudulent as to a

present creditor if the transfer was made to an

insider for an antecedent debt, the debtor was

insolvent at the time, and the insider had reason-

able cause to believe that the debtor was insol-

vent. Tex. Bus. & Com. Code 24.006(b).

Such a transfer is not voidable-

1. to the extent the insider gave new

value to or for the benefit of the debtor

after the transfer was made, unless the

new value was secured by a valid lien;

2. if made in the ordinary course of busi-

ness or financial affairs of the debtor

and the insider; or

3. if made under a good-faith effort to

rehabilitate the debtor and the transfer

secured present value given for that

purpose as well as an antecedent debt

of the debtor.

Tex. Bus. & Com. Code 24.009(f).
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The statute of limitations for this cause of action

is one year after the transfer was made. Tex.

Bus. & Com. Code 24.010(a)(3). But see

Smith v. American Founders Financial Corp.,

365 B.R. 647, 676-79 (S.D. Tex. 2007) (Tex.
Bus. & Com. Code 24.010 preempted by sec-
tion 546(a) of the Bankruptcy Code).

14.10:12 Remedies of Creditors

The remedies a creditor in a fraudulent transfer

action can seek include-

1. avoidance of the transfer or obligation

to the extent necessary to satisfy the

creditor's claim;

2. an attachment or other provisional

remedy against the asset transferred or

other property of the transferee in

accordance with applicable law relat-

ing to ancillary proceedings;

3. injunctive relief against further dispo-
sition or transfer of the asset;

4. appointment of a receiver to take

charge of the asset transferred;

5. if judgment has been obtained on a

claim against the debtor, a levy of exe-

cution on the asset; or

6. any other relief circumstances may

require.

Tex. Bus. & Com. Code 24.008. A creditor

may also seek punitive damages. If the transfer

or obligation is avoidable, the court must render
judgment for the creditor in the amount of the

value of the asset transferred as of the time of

the transfer, subject to adjustment as the equities

may require. Adjustment of the value of the

asset may not take into account-

1. physical additions or changes to the

asset;

2. repairs to the asset;

3. payment of tax on the asset;
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4. payment of any debt secured by a lien

on the asset superior or equal to the
rights of the voiding creditor; or

5. preservation of the asset.

Tex. Bus. & Com. Code 24.009(c).

14.10:13 Credits Accruing to Good-
Faith Transferees

Although a good-faith transferee is not entitled

to credit for payments made for repair or upkeep

of the asset (see section 14.10:12 above), he is
entitled to a claim or credit, to the extent he gave

value for the transfer or obligation, to-

1. a lien, prior to the rights of the voiding

creditor, or a right to retain any inter-

est in the asset transferred;

2. enforcement of any obligation
incurred; or

3. a reduction in the amount of liability

on the judgment.

Tex. Bus. & Com. Code 24.009(d)(1). The
good-faith transferee is also entitled to a lien

against the asset, superior to the rights of the

voiding creditor, to the extent of the value of

improvements the transferee made. Tex. Bus. &

Com. Code 24.009(d)(2).

14.10:14 Statutes of Limitations

See sections 14.10:8 through 14.10:11 above
regarding statutes of limitations on particular

fraudulent transfer causes of action.

If the claimant is under a legal disability when

the limitations period starts, the time of the dis-

ability is not included, but if the disability arises

during the limitations period, the running of lim-

itations is not suspended. Creditors may not tack

one disability to another to extend the period. A
creditor is "disabled" if he is either less than

eighteen years old, regardless of marital status,

or of unsound mind. Tex. Bus. & Com. Code
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24.010(c). But see Smith v. American Found-

ers Financial Corp., 365 B.R. 647, 676-79
(S.D. Tex. 2007) (Tex. Bus. & Com. Code

24.010 preempted by section 546(a) of the
Bankruptcy Code).

14.10:15 Attorney's Fees

Effective September 1, 2003, "the court may

award costs and reasonable attorney's fees as are

equitable and just." Tex. Bus. & Com. Code

24.013.

14.11 Action on Guaranty

14.11:1 Kinds of Guarantors and
Sureties

A guaranty is an undertaking to pay another's

debt or perform his obligation on the happening

of one or more contingencies. See Starcrest

Trust v. Berry, 926 S.W.2d 343, 350 (Tex. Civ.

App.-Austin 1996, no writ). A surety is a party

who promises to answer for the debt of another.

Crimmins v. Lowry, 691 S.W.2d 582, 585 (Tex.
1985). At common law, the surety was directly

liable for performance of the obligation, while

the guarantor's liability was only indirect. Arnett

v. Simpson, 235 S.W. 982, 985 (Tex. Civ.
App.-Amarillo 1921, writ dism'd). Sureties are

defined to include guarantors for Uniform Com-

mercial Code purposes. Tex. Bus. & Com. Code

1.201(b)(39); Tex. Civ. Prac. & Rem. Code
43.001 (formerly Business and Commerce

Code section 34.01).

Absolute Guarantor: An absolute guaranty is

created if the guarantor's liability is conditioned

solely on the primary obligor's default in pay-

ment or performance. Cox v. Lerman, 949

S.W.2d 527, 530 (Tex. App.-Houston [14th
Dist.] 1997, no writ); McGhee v. Wynnewood

State Bank, 297 S.W.2d 876, 883 (Tex. Civ.
App.-Dallas 1956, writ ref'd n.r.e.). This
undertaking is also referred to as a "guaranty of

payment." An absolute guarantor is not released

from liability because of failure of consideration

for the underlying contract, nor is an absolute

guarantor entitled to the defense of offset. Farm-

ers & Merchants State Bank of Krum v. Reece

Supply Co., 79 S.W.3d 615 (Tex. App.-
Eastland 2002, pet. denied); see also Houston

Sash & Door Co. v. Heaner, 577 S.W.2d 217
(Tex. 1979) (guaranty falls only if underlying
obligation void for illegality).

Conditional Guarantor: If one or more addi-

tional contingencies must occur to incur the

guarantor's liability, the guaranty is "condi-

tional." If the condition is that the creditor must

first seek satisfaction from the primary obligor,

the guaranty is referred to as a "guaranty of col-

lection." Estes v. Continental Bank & Trust Co.,

421 S.W.2d 158, 161 (Tex. Civ. App.-Dallas

1967, no writ). In Ford v. Darwin, 767 S.W.2d

851, 854 (Tex. App.-Dallas 1989, writ denied),
an agreement that did not specify whether the

guarantor was to be a guarantor of payment or a

guarantor of collection was held to create a

guaranty of payment. In this particular case, the

guarantor had listed himself as a borrower in the

agreement.

Accommodation Party: An accommodation

party is liable in the capacity in which he has

signed. Tex. Bus. & Com. Code 3.419(b). This
liability is defined in terms of the accommoda-

tion party's status under the Code-as, for

example, a maker or endorser. Therefore, an

accommodation endorser is entitled to the same

presentment and notice of dishonor as is any

other endorser. Tex. Bus. & Com. Code

3.419(b). The accommodation party is not lia-

ble to the party accommodated. Tex. Bus. &

Com. Code 3.419(e).

If the party's signature is accompanied by words

indicating unambiguously that he is guarantee-

ing collection instead of payment of another

party's obligation in the instrument, the signer is

obligated to pay the instrument only if-
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1. execution of judgment against the
other party has been returned unsatis-

fied;

2. the other party is insolvent or is in an
insolvency proceeding;

3. the other party cannot be served with

process; or

4. it is otherwise apparent that payment

cannot be obtained from the other

party.

Tex. Bus. & Com. Code 3.419(d).

14.11:2 Elements

The creditor enforcing a guaranty must estab-

lish-

1. the elements applicable to the primary
obligor (for example, a promissory

note), and then must establish the

guaranty;

2. the occurrence of all conditions prece-

dent to the guarantor's liability; and

3. breach of the guaranty.

See generally Fourticq v. Fireman's Fund Insur-
ance Co., 679 S.W.2d 562 (Tex. App.-Dallas
1984, no writ). For a petition for a suit on an

absolute guaranty, see form 14-11 in this chap-

ter.

Independent consideration to the guarantor gen-

erally is not required to create a valid contract of
guaranty. Consideration to the principal is suffi-
cient consideration to bind the guarantor, as is
postponement of enforcement of the debt.

Gooch v. American Sling Co., 902 S.W.2d 181,
185 (Tex. App.-Fort Worth 1995, no writ); see

also Windham v. Cal-Tim, Ltd., 47 S.W.3d 846
(Tex. App.-Beaumont 2001, pet. denied) (ear-
lier execution of lease to principal sufficient

consideration for guaranty when circumstances
indicated lease and guaranty part of same trans-

action); cf Fourticq, 679 S.W.2d at 564 (indem-
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nity agreement signed after creditor provided

notice of termination of underlying contract

lacked consideration because neither indemnitor

nor primary debtor received any benefit from

agreement and creditor suffered no detriment).

14.11:3 Joinder of Principal Obligor

Generally, a surety cannot be sued without join-
der of the principal obligor unless judgment has
already been rendered against the principal or
the case is governed by a specific rule or law
providing otherwise. Tex. R. Civ. P. 31. Addi-
tionally, the surety may require by written notice

that the obligee bring immediate suit if the obli-
gation is a contract for the payment of money or

performance of an act. Tex. Civ. Prac. & Rem.

Code 43.002(a) (formerly Business and Com-
merce Code section 34.02(a)).

Statutory Exceptions to Joinder
Requirement: In addition to when a judgment
has been rendered against the principal, the
guarantor can be sued without joinder of the
principal obligor if the principal obligor-

1. is a nonresident or resides in a place at
which he cannot be reached by ordi-
nary process of law;

2. resides in a place that is unknown and

cannot be ascertained by the use of

reasonable diligence;

3. is dead; or

4. is actually or notoriously insolvent.

Tex. Civ. Prac. & Rem. Code 17.001(b). If the
principal obligor is not joined, the exception on

which the exclusion is based must be pleaded
and proved. Zimmerman v. Bond, 392 S.W.2d
149, 151 (Tex. Civ. App.-Dallas 1965, no
writ).

Contractual Waiver of Joinder: In almost
every guaranty agreement, the guarantor waives

the necessity of joining the principal obligor in a
suit against the guarantor. These waivers are
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valid. Universal Metals & Machinery, Inc. v.

Bohart, 539 S.W.2d 874, 877 (Tex. 1976); Her-
nandez v. Bexar County National Bank, 710

S.W.2d 684, 688-89 (Tex. App.-Corpus
Christi 1986), writ ref'd n.r.e. per curiam, 716

S.W.2d 938 (Tex. 1986); Yandell v. Tarrant State
Bank, 538 S.W.2d 684, 687-88 (Tex. Civ.
App.-Fort Worth 1976, writ ref'd n.r.e.).

Kinds of Guaranty Affecting Joinder

Requirement: A guarantor of collection is

one who undertakes to pay if the debt cannot be

collected by reasonable diligence. A guarantor

of payment may be sued without joinder of the

principal obligor. Ford v. Darwin, 767 S.W.2d
851, 855 (Tex. App.-Dallas 1989, writ denied);
see also Martin v. First Republic Bank, Fort

Worth, N.S., 799 S.W.2d 482, 486 (Tex. App.-
Fort Worth 1990, writ denied).

Practice Note: Usually the creditor will want

to pursue the guarantor of a note because the

principal obligor cannot be served or will not be

able to satisfy the judgment. Although it may be

unnecessary under law to join the debtor, espe-

cially if the guarantor has expressly waived the

requirement of joinder, the better practice is to

name both the principal obligor and the guaran-

tor as party defendants unless there is a good

reason not to do so. The principal obligor may

be omitted if he clearly is within one of the

exceptions named in Tex. Civ. Prac. & Rem.

Code 17.001(b). See Tex. R. Civ. P. 31. If one
of the exceptions applies, it must be pleaded and

proved. If, after being joined as a defendant, the

principal obligor cannot be located for service,

or if it becomes evident that he meets one of the

exceptions in Tex. Civ. Prac. & Rem. Code

17.001(b), the suit can be discontinued as to

him by an amended pleading.

Notes for Which Maker Is Also Guarantor:
If the maker of the note also signs as a guaran-

tor, he must file a verified denial that he is liable

in his capacity as a guarantor or he will have

admitted liability in that capacity. Breckenridge

v. Nationsbank of Texas, N.A., 79 S.W.3d 151,

158 (Tex. App.-Texarkana 2002, pet. denied).

14.11:4 Discharge of Liability

A surety, guarantor, or accommodation party is

discharged from liability on a contract if a right

of action has accrued on the contract, the surety

has given notice to the creditor to sue on the

contract, and the obligee fails to prosecute such

a suit. Tex. Civ. Prac. & Rem. Code 43.001,

43.002(b) (formerly Business and Commerce

Code sections 34.01 and 34.02).

14.11:5 Surety's or Accommodation
Party's Rights against
Principal Obligor

A surety who, because of his suretyship relation,

pays part or all of a judgment against his pri-

mary obligor is subrogated to the judgment

creditor's rights under the judgment. Tex. Civ.

Prac. & Rem. Code 43.004(b) (formerly Busi-

ness and Commerce Code section 34.04(b)).

Similarly, an accommodation party who pays a

negotiable instrument is entitled to reimburse-

ment from the accommodated party and is enti-

tled to enforce the instrument against the

accommodated party. Tex. Bus. & Com. Code

3.419(e).

14.11:6 Guarantor's Obligation
When Defects Exist in
Underlying Contract

A guarantor cannot rely on defects in the under-

lying contract to defend an unambiguous guar-

antee. Universal Metals & Machinery, Inc. v.

Bohart, 539 S.W.2d 874, 877 (Tex. 1976) (guar-
antor, who contracted as primary, absolute,

unconditional obligor, is not freed from liability

because of forged signature of maker); Farmers

& Merchants State Bank v. Reece Supply Co., 79

S.W.3d 615 (Tex. App.-Eastland 2002, pet.
denied) (bank that provided goods supplier with

written guaranty to pay amount due for items

14-24
(4/16)

STATE BAR OF TEXAS

14.11



Causes of Action

shipped by supplier to buyer could not assert

defense that goods supplied did not meet
buyer's standards); El Paso Refining, Inc. v.
Scurlock Permian Corp., 77 S.W.3d 374 (Tex.
App.-El Paso 2002, pet. denied) (usury is per-
sonal defense and may not be asserted by guar-
antor unless contract with guarantor also
contains usurious provision); but see Reece v.
First State Bank, 566 S.W.2d 296 (Tex. 1978) (if
note was in fact forged, guarantor would not be

liable unless (1) it was shown that he expressly
guaranteed that specific note or (2) that note,
even though forged, was corporate "indebted-

ness").

14.12 Sister-State or Federal
Judgments Enforced through
Uniform Enforcement of
Foreign Judgments Act

14.12:1 Enforcement Options

A creditor seeking to have a judgment of a fed-

eral court or of another state recognized in Texas
may either use the affidavit procedure set out in

the Uniform Enforcement of Foreign Judgments
Act, Tex. Civ. Prac. & Rem. Code 35.001-
.007, or bring an independent action in a Texas
court to enforce the sister-state judgment. Tex.

Civ. Prac. & Rem. Code 35.008. The resulting
Texas judgment is then enforced as any other
Texas judgment. Lawrence Systems, Inc. v.

Superior Feeders, Inc., 880 S.W.2d 203, 208
(Tex. App.-Amarillo 1994, writ denied) (filing
of foreign judgment under UEFJA has effect of
initiating enforcement proceeding and rendering
final Texas judgment simultaneously). The affi-
davit procedure is faster and easier. The inde-

pendent action is discussed at section 14.13

below.

14.12:2 Procedure

The creditor or his attorney must file with the
clerk of any court of competent jurisdiction an
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authenticated copy of the sister-state judgment
and an affidavit showing the name and last

known post office addresses of the judgment
debtor and judgment creditor. Tex. Civ. Prac. &

Rem. Code 35.003(a), 35.004(a).

The judgment creditor or the judgment credi-
tor's attorney must promptly mail a notice of fil-
ing to the judgment debtor and file proof of
mailing of the notice with the clerk of the court.
Tex. Civ. Prac. & Rem. Code 35.004(b). This
notice will usually be prepared by the clerk. It
must include the name and post office addresses

of the judgment creditor and, if the judgment

creditor has an attorney in Texas, the attorney's
name and address. Tex. Civ. Prac. & Rem. Code

35.004(c). On receipt of proof of mailing of
the notice, the clerk must note the mailing in the
docket. Tex. Civ. Prac. & Rem. Code

35.004(d).

See form 14-12 in this chapter for an affidavit
for filing of a foreign judgment.

14.12:3 Authentication of Judgment
and Bill of Costs

A sister-state judgment or bill of costs can be

authenticated in one of the following ways:

1. A copy of a judgment can be authenti-

cated according to Tex. R. Evid.
901(b)(7) or 902. The most straight-
forward method of authentication

seems to be obtaining a certified copy
of the judgment from the court clerk.
The certification should be checked,

however, to see that it is self-

authenticating, in conformance with
Tex. R. Evid. 902. See Sanders v.

State, 787 S.W.2d 435, 438 (Tex.
App.-Houston [1st Dist.] 1990, pet.
ref'd). Self-authenticated documents

are presumed to be genuine, Tex. R.
Evid. 902(11); however, authentica-
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tion under Tex. R. Evid. 901(b)(7)
does not create this presumption.

2. The judgment can be proved or admit-

ted by the attestation of the clerk and

seal of the court annexed, if a seal

exists, together with a certificate of a

judge of the court that the attestation is

in proper form. 28 U.S.C. 1738. The
authentication is often referred to as

an exemplified copy of the judgment.

The clerk's certification cannot be

made by a deputy. Edwards v. Smith,

137 S.W. 1161, 1163 (Tex. Civ.
App.-San Antonio 1911, writ
dism'd). The contents of the certifi-

cates are described in Paschall v.

Geib, 405 S.W.2d 385 (Tex. Civ.
App.-Dallas 1966, writ ref'd n.r.e.).

3. A copy of a judgment of another state

can be authenticated by the testimony

of a witness who has compared the

offered copy with the original record

entry of the judgment; such a copy

then becomes admissible as an "exam-

ined copy." Schwartz v. Vecchiotti, 529

S.W.2d 603, 604-05 (Tex. Civ.
App.-Houston [1st Dist.] 1975, writ

ref'd n.r.e.).

4. A copy of a judgment of a federal

court can apparently be authenticated

by no more than the certification of

the rendering court's clerk under the

seal of that court. See Intertype Corp.

v. Sentinel Publishing Co., 206 S.W.

548, 549 (Tex. Civ. App.-San Anto-
nio 1918, no writ).

14.12:4 Defensive Matters

If the judgment debtor can show a ground on

which enforcement should be stayed, the Texas

court must stay enforcement if the debtor can

provide the same sort of security required for

staying enforcement of Texas judgments. Tex.

Civ. Prac. & Rem. Code 35.006(b); see also

Tex. Civ. Prac. & Rem. Code 52.006. The fol-
lowing are some of the grounds most often used

to attack the validity of a sister-state judgment.

Merits of Original Controversy: The defen-

dant cannot avoid a foreign judgment by plead-

ing a matter that goes to the merits of the

original controversy; on those matters the for-

eign judgment is conclusive, and a Texas court

cannot relitigate a matter tried before a sister

state's court with jurisdiction over the parties

and subject matter. Massachusetts v. Davis, 168

S.W.2d 216, 220 (Tex. 1942); Shaps v. Union
Commerce Bank, 476 S.W.2d 466, 468 (Tex.
Civ. App.-Beaumont, writ ref'd n.r.e.), cert.

denied, 409 U.S. 1060 (1972).

Collateral Attack on Judgment: As a gen-

eral rule, a sister state's judgment that is final

and nonpenal in nature can be collaterally

attacked only if it is void as rendered on the fol-

lowing grounds:

1. The rendering court lacked jurisdic-

tion.

2. The judgment has been paid or other-

wise discharged.

3. It is a cause of action for which the

forum state has not provided a court.

4. The judgment was procured by fraud.

Milwaukee County v. ME. White Co., 296 U.S.

268, 271-72 (1935); Williamsv. State of Wash-
ington, 581 S.W.2d 494, 496 (Tex. Civ. App.-
Dallas 1979, writ ref'd n.r.e.).

Jurisdiction: The validity of a sister-state

judgment will be tested against the law of that

state, except that in all cases the requirements of

due process must be satisfied. O'Brien v. Lanpar

Co., 399 S.W.2d 340, 341 (Tex. 1966); Country
Clubs, Inc. v. Ward, 461 S.W.2d 651, 656 (Tex.
Civ. App.-Dallas 1970, writ ref'd n.r.e.). For
example, on the question of jurisdiction over a

nonresident defendant, a Texas court may con-

sider whether the defendant was properly served
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under the sister state's long-arm statute; the
Texas court also may examine the long-arm stat-

ute of the rendering sister state to ascertain
whether it afforded the defendant due process.

See Mitchim v. Mitchim, 518 S.W.2d 362 (Tex.
1975) (court examined whether Arizona long-
arm statute afforded due process); Brown's Inc.

v. Modern Welding Co., 54 S.W.3d 450 (Tex.
App.-Corpus Christi 2001, no pet.) (denial of
domestication because of failure to comply with
Washington's personal jurisdiction service
requirements); Country Clubs, Inc., 461 S.W.2d
at 656 (denial of domestication because of fail-
ure to comply with Kentucky long-arm statute).

Fraud: Full faith and credit can be denied the
judgment of a sister state if it was procured

through extrinsic fraud. Chapman v. Schefsky,
470 S.W.2d 786, 788 (Tex. Civ. App.-Waco
1971, writ ref'd n.r.e.). Extrinsic fraud refers to
fraud that is collateral to the question deter-
mined in the original action and that denies the

defendant the benefit of a fair adversary pro-
ceeding. See E.H. Schopler, Annotation, Fraud

as Defense to Action on Judgment of Sister

State, 55 A.L.R.2d 673, 687 (1957). As a result,
allegedly false testimony given by the plaintiff

in the original action regarding the merits of his

claim is not a defense to an action on a foreign
judgment. See Shaps, 476 S.W.2d at 468.

Public Policy: The Constitution's full-faith-

and-credit clause does not require a state to
apply another state's law or enforce another
state's judgment in violation of its own legiti-
mate public policy. Nevada v. Hall, 440 U.S.
410 (1979); Pacific Employers Insurance Co. v.

Industrial Accident Commission, 306 U.S. 493
(1939); see also McElreath v. McElreath, 345

S.W.2d 722, 733, 744 (Tex. 1961); Smith v.
Young, 620 S.W.2d 656, 660 (Tex. Civ. App.-
Dallas 1981, no writ); Williams, 581 S.W.2d at
496; contra GNLV Corp. v. Jackson, 736 S.W.2d
893, 894 (Tex. App.-Waco 1987, writ denied);
Baumgardner v. Southern Pacific Co., 177

S.W.2d 317, 319 (Tex. Civ. App.-El Paso

STATE BAR OF TEXAS

1943, no writ) (Nevada gambling debt given full
faith and credit).

14.12:5 Statute of Limitations

An action on a foreign judgment is barred in

Texas if it is barred under the laws of the juris-

diction in which it was rendered. Tex. Civ. Prac.
& Rem. Code 16.066(a). An action against a
judgment debtor who has resided in Texas for
ten years before the action may not be brought
on a foreign judgment rendered more than ten
years before the commencement of the Texas

action. Tex. Civ. Prac. & Rem. Code

16.066(b).

14.13 Common-Law Action to
Enforce Sister-State
Judgments

As an alternative to using the notice and affida-

vit procedure of the Uniform Enforcement of
Foreign Judgments Act as described in section
14.12 above, the creditor may have his judgment

domesticated by bringing a common-law suit to
enforce it. See Tex. Civ. Prac. & Rem. Code

35.008.

14.13:1 Procedure

A petition must be prepared, filed, and served as
in any other suit. It should allege the particulars

of the sister-state suit-that is, proper subject

matter jurisdiction, proper service according to
the laws or rules of the sister state, and the ren-

dering of a final, valid, and subsisting judgment.
An authenticated copy of the sister-state judg-

ment should be attached to the petition. See sec-
tion 14.12:3 above regarding authentication and
see form 14-13 in this chapter for a petition.

14.13:2 Burden of Proof

Once the plaintiff introduces a properly authen-
ticated copy of the sister-state judgment, he cre-
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ates a prima facie case of the validity of the
judgment, and the burden shifts to the defendant
to disprove its validity. Mitchim v. Mitchim, 518
S.W.2d 362, 364 (Tex. 1975); In the Interest of
ML. W, 358 S.W.3d 772, 774 (Tex. App.-
Texarkana 2012, no pet.).

There is a split in the courts of appeals about
whether this presumption applies to a default
judgment taken in the sister state. Cases holding
that the presumption exists include Cash Regis-

ter Sales & Services of Houston, Inc. v. Copeco

Capital, Inc., 62 S.W.3d 278, 280 (Tex. App.-
Houston [1st Dist.] 2001, no pet.); Minuteman
Press International, Inc. v. Sparks, 782 S.W.2d

339, 342 (Tex. App.-Fort Worth 1989, no
writ); First National Bank v. Rector, 710 S.W.2d

100, 103 (Tex. App.-Austin 1986, writ ref'd
n.r.e.); and Hart v. Calkins Manufacturing, Inc.,

623 S.W.2d 451, 452 (Tex. App.-Texarkana
1981, no writ). Cases holding that a default
judgment is not entitled to the presumption of
validity include Interamerican Lambs Wool

Products, Ltd. v. Doxsee Food Corp., 642

S.W.2d 823, 825 (Tex. App.-Fort Worth 1982,
writ ref'd n.r.e.), Jackson v. Randall, 544

S.W.2d 439, 441 (Tex. Civ. App.-Texarkana
1976, no writ), and Country Clubs, Inc. v. Ward,

461 S.W.2d 651, 652 (Tex. Civ. App.-Dallas
1970, writ ref'd n.r.e.).

14.13:3 Defensive Matters

See section 14.12:4 above for a discussion of
defensive matters that can be raised.

14.13:4 Attorney's Fees

No express statutory authority exists for recov-
ery of attorney's fees, but if the parties stipulate
that the law of the sister state applies to the case
and attorney's fees can be recovered under that
law, attorney's fees are recoverable. See Tibbetts

v. Tibbetts, 679 S.W.2d 152, 154 (Tex. App.-
Dallas 1984, no writ). See part III. in chapter 1
of this manual for a general discussion of Texas

law regarding attorney's fees. Rules for the

determination of the law of other states and for-

eign countries are set forth in Tex. R. Evid. 202-

203. See the discussion of proof of foreign law

at section 14.12 above.

14.13:5 Limitation

A common-law suit to enforce a foreign judg-

ment is barred under the same circumstances as

a suit under the Uniform Enforcement of For-

eign Judgments Act. See the discussion in sec-

tion 14.12:5 above.

14.14 Judgments of Courts in
Foreign Countries

14.14:1 Eligible Judgments

A foreign-country judgment that is final and

enforceable where rendered, even though an

appeal is pending or the judgment is subject to
appeal, may be domesticated in Texas by the fil-

ing and notice provisions of the Texas version of

the Uniform Foreign Country Money-Judgment

Recognition Act, Tex. Civ. Prac. & Rem. Code
36.001-.008. The judgment must be a judg-

ment for money other than a judgment for taxes,

a fine, or other penalty or for support in a matri-

monial or family matter. Tex. Civ. Prac. & Rem.

Code 36.001(2).

14.14:2 Procedure

Plaintiff's Procedure: The creditor or his

attorney must file with the clerk of any court of

competent jurisdiction and venue an authenti-

cated copy of the foreign-country judgment and

an affidavit stating the names and last known

post office addresses of the judgment debtor and

judgment creditor. Tex. Civ. Prac. & Rem. Code

36.0041, 36.0042(a).

The clerk must promptly mail a notice of filing

to the judgment debtor and note the mailing in
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the docket. Tex. Civ. Prac. & Rem. Code
36.0042(b). The notice must include the

names and post office addresses of the judgment

creditor and the creditor's Texas attorney, if
there is one. Tex. Civ. Prac. & Rem. Code

36.0042(c). Alternatively, the creditor may
mail the notice to the judgment debtor and file
proof of mailing with the clerk. Tex. Civ. Prac.
& Rem. Code 36.0043(a).

Defendant's Procedure to Contest: If a party
wishes to contest recognition, he must file a
motion for nonrecognition of the judgment with
the court not later than the thirtieth day, or if the

party is domiciled in a foreign country not later
than the sixtieth day, after the date of service of
the notice. The motion must include all support-
ing affidavits, briefs, and other documentation.
Tex. Civ. Prac. & Rem. Code 36.0044(a), (b).

Court Procedure for Motion for
Nonrecognition: After a motion for nonrec-
ognition is filed and served, the party seeking
recognition must file his response to the motion,

including any supporting affidavits, briefs, and
other documentation, not later than the twentieth
day after service on him of a copy of the motion

for nonrecognition. Tex. Civ. Prac. & Rem.
Code 36.0044(c). An extension of time to file
the response to the motion for nonrecognition,

as well as for time to file any document that is
required to establish a ground for nonrecogni-

tion but that is not available in time to file the
document, may be granted. A motion is required
to obtain such an extension, which may not

exceed twenty days unless good cause is shown.
Tex. Civ. Prac. & Rem. Code 36.0044(d).
Either party may request an evidentiary hearing

on his motion. The court has the discretion to
allow this hearing. Tex. Civ. Prac. & Rem. Code

36.0044(e).

The court may at any time permit or require
argument, authorities, or supporting material in
addition to that required by the statute. The court
may refuse to recognize the foreign-country

STATE BAR OF TEXAS

judgment if the evidence establishes grounds for

nonrecognition. However, the court may not,
under any circumstances, review the foreign-
country judgment in relation to any matter not
specified in Tex. Civ. Prac. & Rem. Code

36.005. Tex. Civ. Prac. & Rem. Code
36.0044(f), (g).

14.14:3 Authentication

The judgment must be authenticated in accor-
dance with an act of Congress, a Texas statute,
or a treaty or other international convention to
which the United States is a party. Tex. Civ.

Prac. & Rem. Code 36.0041. See Tex. R. Evid.
902(3) regarding self-authentication of foreign
public documents.

14.14:4 Defensive Matters

A foreign-country judgment will not be found

conclusive if-

1. the judicial system under which the

judgment was rendered did not pro-
vide impartial tribunals or procedures
compatible with due process of law;

2. the foreign-country court did not have

personal jurisdiction over the defen-

dant; or

3. the foreign-country court did not have
jurisdiction over the subject matter.

Tex. Civ. Prac. & Rem. Code 36.005(a).

The foreign-country judgment need not be rec-

ognized if-

1. the defendant did not receive notice of

the foreign-country proceedings in

sufficient time to attend;

2. the judgment was obtained by fraud;

3. the cause of action on which the judg-
ment is based is repugnant to the pub-

lic policy of Texas;
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4. the judgment conflicts with another
final and conclusive judgment;

5. the foreign-country proceeding was

contrary to an agreement between the

parties under which the dispute in
question was to be settled other than

by proceedings in that court;

6. the foreign country court was a seri-

ously inconvenient forum for the trial
if jurisdiction was based solely on per-

sonal service; or

7. the foreign country in which the judg-
ment was rendered does not recognize

a Texas judgment for money other
than a judgment for taxes, a fine, or

other penalty or for support in a matri-
monial or family matter.

Tex. Civ. Prac. & Rem. Code 36.005(b).

Jurisdictional matters are further addressed in

Tex. Civ. Prac. & Rem. Code 36.006.

14.14:5 Converting Foreign
Currency

The objective of civil money judgments is to

place the judgment creditor in a position as close

as possible to that in which he would have been

if the obligation had been carried out by the

judgment debtor or if the injury had not

occurred. In enforcing a foreign judgment, the

court should assure that neither party receives a

windfall or is penalized as a result of the cur-

rency conversion. Restatement of Foreign Rela-

tions Law of United States 823 cmt. c (1987).

If the foreign currency has depreciated since the
injury or breach, judgment should be given at

the rate of exchange applicable on the date of

the injury or the breach. If the foreign currency

has appreciated since the injury or breach, judg-

ment should be given at the rate of exchange

applicable on the date of judgment or date of

payment. El Universal, Compania Periodistica

Nacional, S.A. de C. V v. Phoenician Imports,

Inc., 802 S.W.2d 799, 803-04 (Tex. App.-
Corpus Christi 1990, writ denied).

14.15 Federal Court Judgments

14.15:1 Effect of Federal Court
Judgment

Every district court judgment, other than one

entered in favor of the United States, constitutes

a lien on the property located in the state in

which the district court judgment was rendered,

to the same extent and under the same condi-

tions as a state court judgment in that state, and

the lien ceases to be a lien in the same manner

and time. If state law requires certain procedures
before a lien attaches, those requirements will

apply to federal judgments only if the state law

authorizes the judgment of a federal court to be

conformed to rules and requirements relating to

state court judgments. 28 U.S.C. 1962.

14.15:2 Out-of-State Federal Court
Judgments

A final judgment for the recovery of money or

property entered in any federal district court,

bankruptcy court, appeals court, or the Court of

International Trade may be registered in any

other district by filing a certified copy of the

judgment with the other court. The judgment

then has the same force and effect as a judgment

of the district court in which it is registered, and

it may be enforced in a like manner. A certified

copy of the satisfaction of any judgment in

whole or in part may be registered in any district

in which the judgment is abstracted and

recorded. 28 U.S.C. 1963.

Federal court judgments can also be domesti-

cated under the Uniform Enforcement of For-

eign Judgments Act, Tex. Civ. Prac. & Rem.

Code 35.001-.007. See section 14.12 above.
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14.15:3 Indexing Texas Federal
District Court Abstracts of
Judgment

An abstract of a judgment rendered by a federal

court in Texas may be recorded and indexed on

the certificate of the clerk of the court. Tex.

Prop. Code 52.007. The phrase on the certifi-

cate of the clerk of the court apparently refers to
the certificate of the clerk of the federal court in

which the judgment was rendered, because the

prior version of this law provided that such an

abstract of judgment "may be recorded and
indexed in the same manner and with like force

and effect as provided for judgments of the

Courts of this State, upon the certificates of the
clerks of such United States courts." Acts 1925,
39th Leg., repealed by Acts 1983, 68th Leg.,
R.S., ch. 576, 6 (S.B. 748), eff. Jan. 1, 1984.

[Sections 14.16 through 14.20 are reserved for expansion.]

II. Petitions

14.21 Statement of Cause of Action

Each petition must contain a short statement of

the cause of action that gives fair notice of the

claim and a demand for judgment for the relief

that the party seeks. The plaintiff may state more

than one claim in a petition and may present
more than one statement of the claim alterna-

tively or hypothetically. Tex. R. Civ. P. 47-48.

14.22 Allegation of Conditions
Precedent

The plaintiff may plead generally that every

condition precedent has been performed or has

occurred. After such a plea, the plaintiff must

prove only those conditions specifically denied
by the defendant. Tex. R. Civ. P. 54. The attor-

ney should use caution in asserting that all con-

ditions precedent have been met; the attorney's

signature on the pleading certifies that the alle-

gations contained in it are likely to have eviden-

tiary support. Tex. Civ. Prac. & Rem. Code
10.001(3).

The defendant's answer "denying all conditions
precedent to the satisfaction of the claim" is not

a specific denial. The plaintiff does not, there-

fore, have to prove the performance or occur-
rence of any condition precedent. Hill v.

STATE BAR OF TEXAS

Thompson & Knight, 756 S.W.2d 824, 826 (Tex.
App.-Dallas 1988, no writ).

In consumer-goods cases, pleading that "all con-

ditions precedent have been performed" in a

deficiency suit satisfies the requirement that the
plaintiff plead that the foreclosure sale was per-

formed in a commercially reasonable manner.

The plaintiff has no further burden to prove

commercial reasonableness unless the defendant

specifically denies the commercial reasonable-

ness of the sale. Greathouse v. Charter National

Bank-Southwest, 851 S.W.2d 173, 176-77 (Tex.
1992). See section 14.9 above regarding defi-

ciency judgments generally.

For nonconsumer-goods transactions, see the
discussion in section 14.9:4 above.

14.23 Damages

Items of special damage must be specifically

stated. Tex. R. Civ. P. 56. This requirement

applies particularly to collections litigation

because of the many special types of damages

involved, such as statutory interest, contractual

interest, attorney's fees, and costs. Unliquidated

damages may be sought if the petition states that

the damages sought are within the jurisdictional
limits of the court. On special exception, the
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court can require that the petitioner amend the

petition to specify the maximum amount

claimed. Tex. R. Civ. P. 47.

14.24 Allegations about Parties

14.24:1 Information to Be Pleaded

The original petition should contain appropriate

allegations about the parties, such as-

1. the complete true name and any alias

of each individual defendant (see Tex.
R. Civ. P. 79);

2. any assumed business name (Tex. R.

Civ. P. 28);

3. the name and kind of entity, if any

defendant is not an individual;

4. information about any individual who

can accept service for any defendant

that is not an individual;

5. the name and address of the registered

agent for any corporate defendant;

6. the capacity of any defendant (for

example, personal representative,

receiver) not being sued for his own

liability;

7. the residential address of each party
(Tex. R. Civ. P. 79);

8. the business address of each defen-

dant; and

9. all other addresses where each defen-

dant might be found, to aid in serving

the petition.

Additionally, Tex. Civ. Prac. & Rem. Code
30.014 requires each party to include partial

identification information in its initial pleading

in a civil action filed in a district court, county

court, or statutory county court. The last three
numbers of the party's driver's license number

(if issued) and the last three numbers of the

party's Social Security number (if issued) must

be included. Tex. Civ. Prac. & Rem. Code

30.014(a). A court may order that an initial

pleading be amended to include this information

and may find a party in contempt if the party

does not amend the pleading as ordered. Tex.

Civ. Prac. & Rem. Code 30.014(b).

14.24:2 Purpose and Use of
Allegations

Allegations about the parties provide necessary

information for service of process. This infor-

mation should be in the petition instead of a sep-

arate letter, because cover letters can easily

become separated from the petition. Considered
in light of the stated cause of action, party alle-

gations help determine whether jurisdiction and

venue are proper. These allegations also estab-
lish, for purposes of res judicata and joinder,

who is involved in the suit. The plaintiff's attor-

ney must take care to include all necessary par-

ties, all parties whose liability is sought, and all
individuals whose personal liability is sought to

satisfy debts of corporate defendants and other

such entities. Individual liability for debts of

entities is discussed in part II. in chapter 6 of this

manual.

14.25 Ascertaining Status of
Business as Party to Suit

14.25:1 Generally

A suit can be maintained only by and against

parties who have an actual or legal existence.

Ray Malooly Trust v. Juhl, 186 S.W.3d 568, 571
(Tex. 2006). The attorney should therefore

ascertain that both his client and the defendant

exist as legal entities with the capacity to sue or

be sued.
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14.25:2 Corporations and Limited
Liability Companies

A Texas corporation or a foreign corporation
authorized to transact business in Texas loses its

privilege to file suit if it fails to pay franchise
taxes. Tex. Tax Code 171.252. Limited liabil-
ity companies are considered corporations for
franchise tax purposes. See Tex. Tax Code

171.002(a). The attorney should call the secre-
tary of state's office corporations section at 512-
463-5555 to determine a corporation's or limited
liability company's standing. This information is

also available online by subscribing to SOS-
Direct. See section 3.22 in this manual for addi-
tional information on contacting the secretary of

state's office.

A foreign corporation need not be registered to
bring suit in Texas. See Tex. Bus. Orgs. Code

9.251. This statute also applies to foreign lim-
ited liability companies. See part II. in chapter 6
of this manual regarding corporations and lim-
ited liability companies.

14.25:3 Limited Partnerships and
Limited Liability
Partnerships

Limited partnerships and limited liability part-
nerships can lose their privilege to file suit if

they fail to file a periodic report required by the
Texas Revised Limited Partnership Act. See

Tex. Bus. Orgs. Code 153.307. The attorney
should call the secretary of state's office at 512-
463-5555 to determine the standing of a limited
partnership or limited liability partnership. See
also section 6.27 in this manual regarding lim-
ited partnerships and section 6.28 regarding lim-
ited liability partnerships.

14.25:4 Business Operating under
Assumed Name

A business operating under an assumed name
must have a properly filed assumed name certif-

STATE BAR OF TEXAS

icate to bring an action based on a contract or act
in which the assumed name was used. Tex. Bus.

& Com. Code 71.201 (formerly Business and

Commerce Code section 36.25).

14.26 Multiple Defendants-
Joinder of Parties

14.26:1 Required Joinder

A person subject to process must be joined as a

party if-

1. complete relief cannot be accorded
among the other parties without his

joinder, or

2. his interest in the action is such that

disposition of the matter in his

absence may-

a. subject any other party to a sub-

stantial risk of incurring multiple
or otherwise inconsistent obliga-
tions because of the claimed

interest, or

b. impair or impede the unjoined

party's ability to protect his
interest as a practical matter.

If a person is indispensable and cannot be made
a party, the court must dismiss the cause. In
determining whether a party is indispensable,

the court will consider, among other matters-

1. the extent to which a judgment ren-
dered without the person's joinder
might be prejudicial to him or to the

joined parties;

2. the extent to which this prejudice can

be lessened or avoided by including
protective provisions in the judgment,

by shaping the relief, or by any other

measure;
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3. whether a judgment rendered without

the person's joinder would be ade-

quate; and

4. whether dismissal for nonjoinder will

leave the plaintiff with an adequate

remedy.

Tex. R. Civ. P. 39.

A party whose presence is truly indispensable is

rare; the court can usually adjudicate the dispute

between the parties already joined. Indian Beach

Property Owners 'Ass 'n v. Linden, 222 S.W.3d

682, 698 (Tex. 2007); Cooper v. Texas Gulf
Industries, 513 S.W.2d 200, 204 (Tex. 1974). A
failure to join "indispensable" parties does not

render a judgment void. Browning v. Placke,

698 S.W.2d 362, 363 (Tex. 1985).

14.26:2 Permissive Joinder

Multiple defendants may be joined if-

1. a right to relief is asserted against

them jointly, severally, or alterna-

tively;

2. the claimed right arises out of the

same transaction, occurrence, or series

of transactions or occurrences; and

3. any question of law or fact common to

all of them will arise in the action.

Tex. R. Civ. P. 40(a).

14.26:3 Joinder of Spouse

A spouse may generally be sued without the

other spouse's joinder. Tex. Fam. Code 1.105.

In a suit to reach joint-management community

property, both spouses should be joined,

although failure to do so will not render the

judgment void, and the judgment will bind the

party-spouse. Dr. Donald R. Klein & Associates,

MD., PA. v. Klein, 637 S.W.2d 507, 508-509
(Tex. 1982); Dulakv. Dulak, 513 S.W.2d 205,
207 (Tex. 1974). In a suit to reach community

property under one spouse's sole management
and control, it is presumably not fatal to omit the

other spouse as a party; in a suit affecting com-

munity property, each spouse should be a proper

party. See section 27.33 in this manual regarding
community and separate property.

14.26:4 Joinder of Party to
Instrument

An assignor, endorser, or other party not primar-
ily liable on an instrument may be joined in a

suit against the principal obligor. Tex. R. Civ. P.

30. A conditionally liable party may be sued
without joining the maker or principal obligor if
the principal obligor-

1. is a nonresident or resides in a place at
which he cannot be reached by ordi-
nary process of law;

2. has an unknown residence that cannot

be ascertained by use of reasonable
diligence;

3. is dead; or

4. is actually or notoriously insolvent.

Tex. Civ. Prac. & Rem. Code 17.001(b). A
surety cannot otherwise be sued without joinder

of his principal. Tex. R. Civ. P. 31. An absolute
guarantor, however, can be sued without joining

the principal. See section 14.11:1 above regard-
ing guarantors and sureties.

The exceptions to joinder of guarantors and
principal obligors cannot be enlarged. An insane

maker, therefore, must be joined in a suit against
his guarantor. Johnson v. First Mortgage Loan

Co., 135 S.W.2d 806, 810-11 (Tex. Civ. App.-
Austin 1939, no writ). The plaintiff, however,

may sue a comaker singly and may proceed to

judgment without joinder of the other comakers,

even if the defendant was an accommodation
party. It is the defendant's duty to join other

comakers. Reed v. Buck, 370 S.W.2d 867, 873
(Tex. 1963).
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14.27 Entities as Defendants

14.27:1 Entities as Defendants
Generally

The petition should name every entity and indi-
vidual against whom the creditor would impose
liability. Rules about names under which various
entities, rather than individuals, can or should be
named as defendants are discussed in the fol-
lowing sections. A defendant's entity status
should be alleged, and the name, address, and
capacity of an individual who can accept service

for the entity should be stated. See Reynolds v.
Haws, 741 S.W.2d 582, 589 (Tex. App.-Fort
Worth 1987, writ denied) (entity not party to suit
without being named in pleadings). The petition
should name as defendants all individuals (for
example, partners, shareholders, directors)
against whom personal liability is sought. See
Ray Malooly Trustv. Juhl, 186 S.W.3d 568 (Tex.
2006) (holding that a trust is not a legal entity
and civil suits may be maintained only by or
against parties having an actual or legal exis-

tence). Service of process is discussed in chapter
16 of this manual. See forms 14-14 through

14-20 in this chapter for clauses for party desig-

nation.

14.27:2 Texas Corporation or
Limited Liability Company

A corporation or limited liability company

should be sued in its corporate name. See Tex.
Bus. Orgs. Code 2.101(1). The statute also

applies to nonprofit corporations; see also Tex.
Bus. Orgs. Code 2.109 (professional corpora-
tions). A dissolved corporation may be sued in
its corporate name within three years after disso-
lution. Tex. Bus. Orgs. Code 11.356. The stat-

ute also applies to nonprofit corporations and
limited liability companies; see Tex. R. Civ. P.
29; see also Tex. Bus. Orgs. Code 2.109 (pro-

fessional corporations). If individual liability for

directors, shareholders, or members is sought,
those individuals must be identified and named

STATE BAR OF TEXAS

as defendants. See part II. in chapter 6 of this

manual. See forms 14-14 through 14-20 in this

chapter for additional clauses for party designa-
tion.

14.27:3 Foreign Corporation

A foreign corporation that is transacting or has

transacted business in Texas can be sued in
Texas, even if it is not registered to transact
business in this state. Tex. Bus. Orgs. Code

9.051. Allegations pertaining to service on the
corporation will vary depending on the status of

the corporation's registration. See chapter 16 in

this manual.

Entering into a contract by mail or by other
means with a Texas resident is doing business in
Texas for the purpose of allowing long-arm

jurisdiction, if any part or all of the contract is to
be performed in Texas by either party. Also, the
act of recruiting Texas residents, directly or

through an intermediary located in Texas, for
employment inside or outside Texas is deemed
doing business in Texas. Tex. Civ. Prac. & Rem.
Code 17.042(3). The petition should allege the
specific basis for jurisdiction. The liability of
shareholders of a foreign corporation for corpo-
rate debts, liabilities, and obligations for which
they are not otherwise liable by statute or agree-
ment is governed by the laws of the jurisdiction

of incorporation of the foreign corporation. Tex.
Bus. Orgs. Code 1.104.

14.27:4 When Corporation Must Be
Represented by Attorney

A corporation must be represented in litigation

by an attorney. Handy Andy, Inc. v. Ruiz, 900
S.W.2d 739, 741 n.1 (Tex. App.-Corpus
Christi 1994, writ denied); Moore v. Elektro-
Mobil Technik GmbH, 874 S.W.2d 324, 327
(Tex. App.-El Paso 1994, writ denied); Elec-
tronic Data Systems, Inc. v. Tyson, 862 S.W.2d
728, 737 (Tex. App.-Dallas 1993, no writ).
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The only exception is for suit in small claims

court. Tex. Gov't Code 28.003(e).

14.27:5 Partnerships

A partnership may be sued in the name of the

partnership. Tex. R. Civ. P. 28. All general part-
ners are jointly and severally liable for all obli-

gations of the partnership. Tex. Bus. Orgs. Code
152.304. A suit against the partnership, with

service on one or more partners, authorizes

judgment against the partnership and the part-

ner(s) actually served. Tex. Civ. Prac. & Rem.

Code 17.022. An individual partner who
enters an appearance, although not served, will

also be subject to individual liability. Bentley

Village, Ltd. v. Nasits Building Co., 736 S.W.2d
919, 923 (Tex. App.-Tyler 1987, no writ).

Long-arm jurisdiction can attach to a foreign
partnership doing business in Texas (see section

14.27:3 above). See Tex. Civ. Prac. & Rem.

Code 17.042. See forms 14-14 through 14-20
in this chapter for clauses for party designation.

14.27:6 Business Operating under
Assumed Name

A partnership, private corporation, unincorpo-

rated association, or individual doing business

under an assumed name may be sued under the

assumed name, partnership name, or common

name. Tex. R. Civ. P. 28. For clarity, it is the bet-

ter practice to allege both the assumed name and

the name of the partnership, association, indi-

vidual, or corporation operating under that

name. See section 14.28:2 below. A court, in its

discretion, may substitute the true name of the

defendant in the judgment; the plaintiff is not

necessarily required to replead. Trails East v.

Mustafa, 713 S.W.2d 422,424 (Tex. App.-Fort
Worth 1986, no writ); but see Bailey v. Vanscot

Concrete Co., 894 S.W.2d 757, 760-61 (Tex.
1995). See also the discussion in section 17.53:9

in this manual.

14.27:7 Association

A foreign or domestic unincorporated joint-

stock company or association doing business in
Texas may be sued in its company or distin-

guishing name without naming its individual

stockholders or members. Tex. Rev. Civ. Stat.

art. 6133. A nonresident joint-stock company or
association may be subject to long-arm jurisdic-
tion if it meets the "doing business" test; see
section 16.14 in this manual. See Tex. Civ. Prac.

& Rem. Code 17.042. To obtain personal lia-
bility against individual members, it is necessary
to also name and serve the individual members
as defendants. See Tex. Rev. Civ. Stat. arts.
6136, 6137. Individual liability is discussed at
section 6.31 in this manual. See forms 14-14
through 14-20 in this chapter for clauses for
party designation.

14.28 Party Designations in
Caption of Petition

14.28:1 Party Designation Generally

The parties' capacities are not a required part of
the caption, but they are often included for clar-
ity. To the extent possible, reasonably complete

names should be used. For a sole plaintiff and a
sole defendant, the recommended form is set out
below.

ACME CORPORATION,
Plaintiff

v.

JOHN L. DOE,
Defendant

14.28:2 Assumed Name

An individual, partnership, unincorporated asso-
ciation, or corporation can sue or be sued in an

assumed name, but the court or any party may
move for substitution of the true name. Tex. R.
Civ. P. 28. A person cannot maintain an action or
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proceeding in any Texas court arising out of a
contract or act in which an assumed name was
used until an original, new, or renewed business
or professional name certificate has been filed.
Tex. Bus. & Com. Code 71.201(a) (formerly
Business and Commerce Code section 36.25).

See section 14.27:6 above. Because the court
clerk may index a pleading or judgment under
the names in the caption instead of the introduc-
tory paragraph, the recommended form includes
both the true name and the assumed name.

ACME CORPORATION,
Plaintiff

v.

JOHN L. DOE, individually and

doing business as
ONE-DAY LAUNDRY,
Defendant

14.28:3 Multiple Parties

Although not required by rule or statute, listing
the names of all parties in the caption ensures
that all of them will be indexed in the court
records.

ACME CORPORATION,
Plaintiff

v.

JOHN L. DOE, JANE C. DOE,
and RICHARD E. ROE,

Defendants

In the petition and answer, and subsequent
amended or supplemental petitions and answers,
the parties should be listed by their full names in
the caption. In other pleadings if listing all par-
ties would be unduly burdensome, the form set
out below is suggested.

ACME CORPORATION,
Plaintiff

v.

STATE BAR OF TEXAS

JOHN L. DOE, et al.,
Defendants

See Abramcik v. U.S. Home Corp., 792 S.W.2d
822, 824 (Tex. App.-Houston [14th Dist.]
1990, writ denied).

14.29 Additional Forms of Party
Designation

14.29:1 Residences and Identification
of Parties

The petition should state the names of the par-
ties and, if known, their addresses. Tex. R. Civ.

P. 79. Also, each party must include the last
three numbers of his driver's license number (if
issued) and the last three numbers of his Social
Security number (if issued) in the initial plead-
ing in a civil action filed in a district court,
county court, or statutory county court. Tex. Civ.

Prac. & Rem. Code 30.014(a).

14.29:2 Multiple Parties

In a petition with multiple defendants a simple
listing of the parties is suggested.

Defendants are [name of defen-
dant], individually and doing busi-
ness as [name of business], who
can be served at [address, city,
state], and [name of defendant],
who can be served at [address, city,
state].

Attorneys who store forms electronically may
want to add the following clause at the end of
the party allegations paragraph to avoid chang-
ing Defendant to Defendants throughout the
forms:

Unless the context clearly indicates
otherwise, the singular noun "Defen-

dant" in this pleading includes all
defendants listed above.
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14.29:3 Plaintiff Using Assumed
Name

A plaintiff may sue under an assumed name, but

the court or another party may move for substi-

tution of the true name. Tex. R. Civ. P. 28. To

sue on a transaction made under an assumed

name, a plaintiff must first comply with chapter

71 of the Texas Business and Commerce Code.

Tex. Bus. & Com. Code 71.201 (formerly

Business and Commerce Code section 36.25).

Recommended language for an individual is set

out in clause 14-14-1 in this chapter. See section

14.29:4 below if the assumed name is being

used by a corporation.

14.29:4 Corporate Plaintiff

A corporation should sue in its corporate name

and show its corporate status.

Texas Corporation: See clause 14-14-2 in

this chapter.

Foreign Corporation Operating in Texas: A
foreign corporation cannot bring suit in a Texas

court on a cause of action based on a business

transaction in the state without being registered

to transact business in Texas. See Tex. Bus.

Orgs. Code ch. 9, subch. A. This requirement

applies to intrastate business, but not to inter-

state business. Killian v. Trans Union Leasing

Corp., 657 S.W.2d 189, 192 (Tex. App.-San
Antonio 1983, writ ref'd n.r.e.). See clause

14-14-3.

Foreign Corporation Not Operating in

Texas: Foreign corporations not engaged in

intrastate business in Texas may bring suit with-

out being registered to transact business. A for-

eign corporation is not considered to be

transacting business in Texas merely by engag-

ing in interstate commerce in this state or by

conducting an isolated transaction completed

within thirty days. Tex. Bus. Orgs. Code 9.251
(statute lists other instances of transactions not

considered doing business in Texas). See clause

14-14-4.

Corporation Using Assumed Name: See
clause 14-14-5.

14.29:5 Partnership as Plaintiff

A partnership may sue under its partnership,

assumed, or common name, but the court or

another party may move for substitution of the

true names of the partnership or the partners if

an assumed or common name is used. Tex. R.

Civ. P. 28.

Partnership with No Partnership, Assumed,

or Common Name: See clause 14-14-6 in

this chapter.

Partnership Using Partnership (but Not

Assumed) Name (for Example, Limited or

General Partnership): See clause 14-14-7.

Partnership Using Assumed or Common

Name: See clause 14-14-8.

14.29:6 Individual as Defendant

Personal service is discussed at section 16.3 in

this manual. Out-of-state service on an individ-

ual is discussed briefly at section 16.9, and long-

arm service is discussed at section 16.14.

Most forms in this manual provide examples of

citing an individual Texas resident as a defen-

dant. Other common instances of individuals as

defendants are listed in form 14-15 in this chap-

ter.

Nonresident Individual Not Required to Have

Registered Agent, Having Texas Resident as

Person in Charge of Business (Long-Arm

Service): See Tex. Civ. Prac. & Rem. Code

17.043. See clause 14-15-1.

Nonresident Individual Having Neither
Regular Place of Business Nor Registered
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Agent in Texas (Long-Arm Service): See

Tex. Civ. Prac. & Rem. Code 17.044. See

clause 14-15-2.

Individual Using Assumed Name: See
clause 14-15-3.

Personal Representatives of Deceased
Nonresident for Whom Secretary of State Is
Agent: If the defendant is a nonresident for
whom the secretary of state is an agent for ser-
vice of process and the defendant dies, the secre-
tary of state remains the agent for a nonresident

administrator, executor, or personal representa-
tive for the deceased's estate. See Estate of Pol-

lack v. McMurrey, 858 S.W.2d 388, 391 (Tex.
1991) (holding secretary of state agent for

estate, but only for service of process). If the
deceased has no administrator, executor, or per-
sonal representative, the secretary of state is an
agent for service of process on an heir (as deter-

mined by the law of the foreign jurisdiction).
See Tex. Civ. Prac. & Rem. Code 17.044(c). If
the secretary of state is served with duplicate
copies of process as agent for a nonresident

administrator, executor, or personal representa-
tive, a statement of the person's name and
address will be required by the secretary of state,
who will immediately mail a copy of the process

to the person. Tex. Civ. Prac. & Rem. Code
17.045(e).

Guardian of Incompetent Nonresident for
Whom Secretary of State Is Agent: If the

nonresident for whom the secretary of state is an
agent is judged incompetent, the secretary of

state remains the agent for that person's guard-
ian or personal representative. See Tex. Civ.
Prac. & Rem. Code 17.044(d). If the secretary

of state is served with duplicate copies of pro-

cess as agent for a guardian or personal repre-
sentative, a statement of the person's name and
address will be required by the secretary of state,
who will immediately mail a copy of the process

to the person. Tex. Civ. Prac. & Rem. Code
17.045(e).

STATE BAR OF TEXAS

14.29:7 Corporation as Defendant

In some cases a corporation's liability can be

fixed on shareholders or other individuals. Indi-
vidual liability for corporate debts is discussed

in part II. in chapter 6 of this manual. Allega-
tions suitable for those pleadings are beyond the

scope of this manual. For brief discussions of

service on corporations, see sections 16.11 and
16.12 in this manual. Long-arm service is dis-
cussed at section 16.14.

Texas Corporation

Registered Agent. See Tex. Bus. Orgs. Code

5.201 (business corporations, nonprofit corpo-
rations), 2.109 (professional corporations); see
also Tex. Bus. Orgs. Code 5.255. See clause
14-16-1 in this chapter.

Registered Agent Cannot Be Found See Tex.

Bus. Orgs. Code 5.251 (business corporations,
nonprofit corporations), 2.109 (professional

corporations); see also Tex. Bus. Orgs. Code

5.255. See clause 14-16-2.

No Registered Agent. Statutory authorities rel-
evant to this situation are the same as those cited

above for the situation in which the registered
agent cannot be found. See clause 14-16-3.

Foreign Corporation Registered to Transact
Business in Texas

For brief discussions of service on foreign cor-
porations operating in Texas, see sections
16.11:2 (business corporations) and 16.12:2

(nonprofit corporations) in this manual.

Registered Agent. See Tex. Bus. Orgs. Code
5.201, 9.001, 9.004, 9.201 (business corpora-

tions, nonprofit corporations), 2.109 (profes-

sional corporations); see also Tex. Bus. Orgs.
Code 5.255. See clause 14-16-4.

No Registered Agent. See Tex. Bus. Orgs.

Code 5.251 (business corporations, nonprofit
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corporations), 2.109 (professional corpora-

tions); see also Tex. Bus. Orgs. Code 5.255;

ch. 9, subch. A. See clause 14-16-5.

Foreign Corporation Not Registered to
Transact Business in Texas

For a brief discussion of foreign corporations

not required to be registered to conduct some

transactions in Texas, see section 16.11:3 in this

manual.

Corporation with Person in Charge of Business

in Texas (Long-Arm Service). See Tex. Civ.

Prac. & Rem. Code 17.043, 17.045, which
are discussed at section 16.14. See clause

14-16-6.

No Agent in Texas (Long-Arm Service). See

Tex. Civ. Prac. & Rem. Code 17.044, 17.045,
which are discussed at section 16.14. See clause

14-16-7.

Corporation Using Assumed Name: See
clause 14-16-8.

14.29:8 Partnership (Including
Limited Liability
Partnership) as Defendant

Because Tex. R. Civ. P. 99 requires that the cita-

tion be directed to the defendant, it is good prac-

tice to name the partnership and every partner

who may be individually liable and to state his

partnership status. Service on any partner consti-

tutes service on the partnership and allows exe-

cution against partnership assets. A citation that

does not name the partnership, if the partnership

is the defendant, will void a default judgment.

ISO Production Management 1982, Ltd. v. M&L

Oil & Gas Exploration, Inc., 768 S.W.2d 354,

355 (Tex. App.-Waco 1989, no writ). Service
on a partnership is discussed at section 16.10 in

this manual.

Limited liability partnerships shield partners

from certain acts or omissions of other partners

or representatives of the partnerships. This sub-

ject is discussed in more detail in section 6.28.

The partnership should be identified as a limited

liability partnership in the petition; otherwise,

the rules regarding service on partnerships also

apply to limited liability partnerships. See Tex.

Bus. Orgs. Code 152.304, 152.802; see also
Tex. Bus. Orgs. Code 5.255.

Texas Partnership

Principal Office in County of Suit. See Tex.

Civ. Prac. & Rem. Code 17.022, 31.003,
which are summarized at section 16.10 in this

manual. See clause 14-17-1 in this chapter.

Agent in County of Suit. See Tex. Civ. Prac. &

Rem. Code 17.021, which is summarized at

section 16.10. See clause 14-17-2.

Foreign Partnership (Long-Arm Service)

Partnership with Person in Charge of Business

in Texas. See Tex. Civ. Prac. & Rem. Code

17.043, 17.045, which are discussed at sec-
tion 16.14. See clause 14-17-3.

No Agent in Texas. See Tex. Civ. Prac. & Rem.

Code 17.044, which is discussed at section

16.14. See clause 14-17-4.

Partnership Using Assumed Name: See

clause 14-17-5.

14.29:9 Limited Partnership as
Defendant

Each general partner of a limited partnership, as

well as the limited partnership's registered agent

for service of process, may be served. Tex. Bus.

Orgs. Code 5.25 5. See section 6.27 in this
manual regarding the liability of individual lim-

ited partners for partnership obligations. Service

on limited partnerships is discussed at section

16.10.
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Texas Limited Partnership

Principal Office in County of Suit. See Tex.
Civ. Prac. & Rem. Code 17.022, 31.003,
which are summarized at section 16.10. See
clause 14-18-1 in this chapter.

The examples shown in clause 14-18-1 assume
that the general partner being served is also a
named defendant in the suit. With one service,
both the limited partnership and the general
partner are served. Tex. Civ. Prac. & Rem. Code

17.022. Service may also be obtained on the
limited partnership through its registered agent

for service of process. Tex. Bus. Orgs. Code

5.201, 5.255. If serving the registered agent
is advisable (for instance, if no liability is
alleged against a general partner), clause
14-16-1 should be used, altering it as appropri-
ate to reflect that the defendant is a limited part-
nership (there are no presidents or vice-

presidents). Serving only the registered agent,

however, will not allow a subsequent judgment

against a general partner.

Agent in County of Suit. Service on an agent or

clerk is authorized in certain circumstances. See
Tex. Civ. Prac. & Rem. Code 17.02 1, which is
summarized at section 16.10, for particulars. See
clause 14-18-2.

Foreign Limited Partnership Registered to
Transact Business in Texas: See Tex. Bus.

Orgs. Code 5.255; ch. 9, subch. A. See clause
14-18-3.

Foreign Limited Partnership Not Registered
to Transact Business in Texas

Partnership with Person in Charge of Business

in Texas (Long-Arm Service). See Tex. Civ.
Prac. & Rem. Code 17.043, 17.045, which
are discussed at section 16.14. See clause

14-18-4.

No Agent in Texas (Long-Arm Service). See
Tex. Civ. Prac. & Rem. Code 17.044, which is

STATE BAR OF TEXAS

discussed at section 16.14. See clause

14-18-5.

Limited Partnership Using Assumed
Name: See clause 14-18-6.

14.29:10 Association or Joint-Stock
Company as Defendant

See the brief discussion of service on these enti-
ties at section 16.13:3 in this manual.

Texas Association or Joint-Stock
Company: See Tex. Rev. Civ. Stat. art. 6134,

which is summarized at section 16.13:3. Mem-
bers of the association or joint-stock company
should be served only if the plaintiff anticipates
that a judgment against the defendant organiza-
tion will be returned without satisfaction and
that the plaintiff will then try to reach personal

property of the members to satisfy the judgment.

See Tex. Rev. Civ. Stat. art. 6137. See clause
14-19-1 in this chapter.

Foreign Association or Joint-Stock Company
(Long-Arm Service)

Organization with Person in Charge of Business

in Texas. See Tex. Civ. Prac. & Rem. Code
17.043, 17.045, which are discussed at sec-

tion 16.14. See clause 14-19-2.

No Agent in Texas. See Tex. Civ. Prac. & Rem.

Code 17.044, which is discussed at section
16.14. See clause 14-19-3.

Association or Joint-Stock Company Using
Assumed Name: See clause 14-19-4.

14.29:11 Limited Liability Company
as Defendant

Chapter 5, subchapters E and F, of the Texas
Business Organizations Code discuss registered

agents and service of process. See also section
14.27:2 above. Service on limited liability com-
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panics is discussed at section 16.13:2 in this

manual.

Texas Limited Liability Company

Registered Agent. See Tex. Bus. Orgs. Code

5.201, 5.255. See clause 14-20-1 in this chap-
ter.

Registered Agent Cannot Be Found. See Tex.

Bus. Orgs. Code 5.251, 5.255. See clause
14-20-2.

No Registered Agent. See Tex. Bus. Orgs.

Code 5.251, 5.255. See clause 14-20-3.

Foreign Limited Liability Company
Registered to Transact Business in Texas

Registered Agent. See Tex. Bus. Orgs. Code

5.201, 5.255; ch. 9, subch. A. See clause
14-20-4.

No Registered Agent. See Tex. Bus. Orgs.

Code 5.251, 5.255; ch. 9, subch. A. See
clause 14-20-5.

Foreign Limited Liability Company Not
Registered to Transact Business in Texas:

The reach of the long-arm statute includes non-

resident individuals, foreign corporations, joint-

stock companies, associations, and partnerships.

Use the language in clause 14-17-3, altering it as

appropriate.

Limited Liability Company Using Assumed
Name: See clause 14-20-6.

14.29:12 Defendant's Whereabouts
Unknown

If the defendant's whereabouts are unknown,

use the following language or alternative lan-

guage setting forth the particular grounds speci-

fied by Tex. R. Civ. P. 109 for service by
publication:

The residence of Defendant is

unknown and after due diligence

Plaintiff and Plaintiff's counsel have

been unable to locate him. Therefore,

Plaintiff seeks service of process by

publication.

See section 16.5 and forms 16-7 through 16-13

in this manual.
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Petition for Suit on Sworn Account

Form 14-1

For discussion of the action on a sworn account, see section 14.1 in this chapter. See section 14.22
regarding exercising caution in pleading conditions precedent.

A suit on a sworn account is the simplest method for reducing an appropriate claim to judgment. It
should be used for any retail or commercial claim, whether secured or not, if the transaction can be
adequately substantiated and if (1) the claim is based on a sale of goods by which title to personal
property passed or on the furnishing of personal services, labor, or materials; and (2) a systematic
record of the transaction was kept. The account must be supported by an affidavit; see form 14-2. If the
substantiation of the transaction will not satisfy the evidentiary standards for a sworn account, another
form petition in this chapter, such as the petition for suit on a written contract at form 14-3, should be
used.

The attorney may wish to consider filing a petition containing multiple causes of action, including
breach of contract (see forms 14-3 and 14-4) and quantum meruit.

Caveat: In computing the balance due the plaintiff, do not include any interest that may have been
posted to the account.

Texas Civil Practice and Remedies Code section 30.014 requires each party to include partial identifi-
cation information in its initial pleading in a civil action filed in district court, county court, or statu-
tory county court.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Petition for Suit on Sworn Account

1. Discovery Level. Discovery in this case is intended to be conducted under [level

1/level 2/level 3] of rule 190 of the Texas Rules of Civil Procedure. [Include if level 1: Peti-

tioner seeks only monetary relief aggregating $50,000 or less, excluding costs, prejudgment

interest, and attorney's fees.]

2. Parties. Plaintiff is [name of plaintiff]. [The last three numbers of Plaintiff's

driver's license number are [numbers]./Plaintiff has not been issued a driver's license.] [The

last three numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not been

issued a Social Security number.] Plaintiff's address is [address, city, state]. Defendant is

[name of defendant], who can be served with citation at [address, city, state].

STATE BAR OF TEXAS 14-1-1

(4/16)

Form 14-1



Petition for Suit on Sworn Account

See section 14.29 and forms 14-14 through 14-20 for other
forms of party designation.

3. Facts. In the usual course of business, Plaintiff sold to Defendant one or more

items of goods, wares, merchandise, or services, as shown on the attached statement of

account. Defendant accepted each item and became bound to pay Plaintiff the designated

price, which is a reasonable, usual, and customary price for such an item. The statement of

account is attached as Exhibit [exhibit numberlletter] and incorporated by reference. This

account represents a transaction or series of transactions for which a systematic record has

been kept.

Include the following if foreclosure of a security interest is
sought.

To secure the debt created by the note, Defendant executed a security agreement grant-

ing Plaintiff a security interest in [describe collateral explicitly]. The security agreement is

attached as Exhibit [exhibit number/letter] and incorporated by reference.

Plead additional facts if required for venue; see section 15.4.

4. Debt. Defendant has defaulted by failing to make payments on the account. The

principal balance due Plaintiff on the account is $[amount] after all just and lawful offsets,

payments, and credits have been allowed, as shown on Exhibit [exhibit number/letter]. Plain-

tiff has demanded that Defendant pay this amount, but Defendant has not done so.

5. Conditions Precedent. All conditions precedent have been performed or have

occurred.

6. Attorney's Fees. Defendant's default has made it necessary for Plaintiff to

employ the undersigned attorney to file suit.

Select one of the following. Select the second option if the
claim for attorney's fees is based on an agreement authorizing
recovery.
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This claim was timely presented to Defendant and remains unpaid.

Or

Defendant has agreed to pay reasonable attorney's fees for collection in case of default, as

shown on Exhibit [exhibit number/letter], attached and incorporated by reference.

Continue with the following.

Reasonable fees for the attorney's services rendered and to be rendered through trial and

appeal are at least $[amount].

7. Prayer. Plaintiff prays that

a. Defendant be cited to appear and answer;

b. Plaintiff be granted judgment for $[amount] as the principal amount due on

the account;

c. Plaintiff be granted judgment for prejudgment and postjudgment interest at

the highest legal or contractual rate allowed by law;

d. Plaintiff be granted judgment for at least $[amount] as reasonable attorney's

fees, with additional contingent amounts in the event of appellate proceed-

ings;

e. Plaintiff be granted judgment for all costs of court; [;/; and]

Include the following if foreclosure is sought.

f. Plaintiff be granted foreclosure of Plaintiff's security interest in the collateral;

and

Continue with the following.

STATE BAR OF TEXAS 14-1-3
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[f./g.] Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s). Prepare and attach a verification for suit on a
sworn account (form 14-2).

STATE BAR OF TEXAS14-1-4
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Verification for Suit on Sworn Account

Form 14-2

This verification must be attached to the petition for suit on a sworn account (see form 14-1 in this
chapter). The attorney should be certain to credit the account with all just and lawful offsets, payments,
and credits. See Tex. R. Civ. P. 185.

Verification for Suit on Sworn Account

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi-

ant], who swore on oath that the following facts are true:

"1. My full name is [name of affiant].

"2. I am employed by [name of plaintiff], and [I have/a person under my supervision

has] care, custody, and control of all records concerning the account of [name of defendant],

Defendant.

"3. I hereby aver that the claim attached as Exhibit [exhibit number/letter] to Plain-

tiff's original petition is within the personal knowledge of the affiant, is just and true, and is

due by Defendant to Plaintiff and that all just and lawful offsets, payments, and credits to this

account have been allowed.

"4. These records show that a total principal balance of $[amount], exclusive of inter-

est, is due and payable by [name of defendant], Defendant, to [name of plaintiff], Plaintiff, and

demand for payment was made more than thirty days ago."

[Name of affiant]

Affiant

SIGNED under oath before me on

STATE BAR OF TEXAS 14-2-1
(4/16)

Form 14-2



Verification for Suit on Sworn Account

Notary Public, State of Texas
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Petition for Suit on Written Contract

Form 14-3

This petition may be used for a suit on a debt based on a written contract, whether secured or not.
Other forms in this chapter are better suited to other kinds of contracts; for examples, see forms 14-1
(sworn account), 14-7 (note), and 14-8 (lease of personal property). Because this form cannot fit every
possible agreement giving rise to a debt, the attorney should take care to modify it to fit the facts. The
action on a written contract is discussed at section 14.2. See section 14.22 regarding exercising caution
in pleading conditions precedent.

Caveat: In computing the balance due the plaintiff, do not include any interest that may have been
posted to the account.

Texas Civil Practice and Remedies Code section 30.014 requires each party to include partial identifi-
cation information in its initial pleading in a civil action filed in district court, county court, or statu-
tory county court.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Petition for Suit on Written Contract

1. Discovery Level. Discovery in this case is intended to be conducted under [level

1/level 2/level 3] of rule 190 of the Texas Rules of Civil Procedure. [Include if level 1: Peti-

tioner seeks only monetary relief aggregating $50,000 or less, excluding costs, prejudgment

interest, and attorney's fees.]

2. Parties. Plaintiff is [name of plaintiff]. [The last three numbers of Plaintiff's

driver's license number are [numbers]./Plaintiff has not been issued a driver's license.] [The

last three numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not been

issued a Social Security number.] Plaintiff's address is [address, city, state]. Defendant is

[name of defendant], who can be served with citation at [address, city, state].

See section 14.29 and forms 14-14 through 14-20 for other
forms of party designation.

3. Facts. Attached to this petition as Exhibit [exhibit number/letter] is a copy of an

agreement executed by Plaintiff and Defendant. The agreement is incorporated in this petition

by reference. Plaintiff has fully complied with the agreement.

STATE BAR OF TEXAS 14-3-1
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Include the following if foreclosure of a security interest is sought.

To secure the debt created by the agreement, Defendant executed a security agreement

granting Plaintiff a security interest in [describe collateral explicitly]. The security agreement

is attached as Exhibit [exhibit number/letter] and incorporated by reference.

Plead additional facts if required for venue; see section 15.4.

4. Default. Defendant defaulted in paying the debt. [Include if applicable: Plaintiff

has accelerated the debt according to the terms of the agreement.] There is currently due the

sum of $[amount], plus accrued interest as provided for in the agreement.

5. Conditions Precedent. All conditions precedent have been performed or have

occurred.

6. Attorney's Fees. Defendant's default has made it necessary for Plaintiff to

employ the undersigned attorney to file suit.

Select one of the following. Select the second option if the claim for
attorney's fees is based on an agreement authorizing recovery.

This claim was timely presented to Defendant and remains unpaid.

Or

Defendant has agreed to pay reasonable attorney's fees for collection in case of default, as

shown on Exhibit [exhibit number/letter].

Continue with the following.

Reasonable fees for the attorney's services rendered and to be rendered through trial and

appeal are at least $[amount].

7. Prayer. Plaintiff prays that-

a. Defendant be cited to appear and answer;

14-3-2 STATE BAR OF TEXAS
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b. Plaintiff be granted judgment for $[amount] as the principal amount due on

the agreement;

c. Plaintiff be granted judgment for accrued and unpaid interest on the debt

before maturity;

d. Plaintiff be granted judgment for prejudgment and postjudgment interest on

the matured, unpaid debt at the highest legal or contractual rate allowed by

law;

e. Plaintiff be granted judgment for at least $[amount] as reasonable attorney's

fees, with additional contingent amounts in the event of appellate proceed-

ings;

f. Plaintiff be granted judgment for all costs of court [;/; and]

Include the following if foreclosure is sought.

g. Plaintiff be granted foreclosure of Plaintiffs security interest in the collateral;

and

Continue with the following.

[g./h.] Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).
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Petition for Suit on Oral Debt

Form 14-4

This petition contains fundamentals for a suit on a debt that is not supported by a signed agreement.
Because oral contracts can vary greatly in the scope of their terms, special drafting will often be
required for the petition, and the attorney should be careful to modify this form to fit the facts. For dis-
cussion of suit on an oral debt, see section 14.3 in this chapter. See section 14.29 regarding exercising
caution in pleading conditions precedent.

Caveat: Do not include unearned interest.

Texas Civil Practice and Remedies Code section 30.014 requires each party to include partial identifi-
cation information in its initial pleading in a civil action filed in district court, county court, or statu-
tory county court.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Petition for Suit on Oral Debt

1. Discovery Level. Discovery in this case is intended to be conducted under [level

1/level 2/level 3] of rule 190 of the Texas Rules of Civil Procedure. [Include if level 1: Peti-

tioner seeks only monetary relief aggregating $50,000 or less, excluding costs, prejudgment

interest, and attorney's fees.]

2. Parties. Plaintiff is [name of plaintiff]. [The last three numbers of Plaintiff's

driver's license number are [numbers]./Plaintiff has not been issued a driver's license.] [The

last three numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not been

issued a Social Security number.] Plaintiff's address is [address, city, state]. Defendant is

[name of defendant], who can be served with citation at [address, city, state].

See section 14.29 and forms 14-14 through 14-20 for other
forms of party designation.

3. Facts. [Describe agreement, e.g., Plaintiff lent Defendant $1,000 on January 1,

2009. Defendant agreed to repay Plaintiff the entire amount on December 31, 2010, and Plain-

tiff and Defendant agreed that the debt would bear interest at the rate of 10 percent per year

until paid, the interest to be due and payable at maturity of the debt.]

STATE BAR OF TEXAS 14-4-1
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Plead additional facts if required for venue; see section 15.4.

4. Default. Defendant defaulted in paying the debt. There is currently due the sum

of $[amount], plus accrued interest as provided for in the agreement. Plaintiff has demanded

that Defendant pay this debt, but Defendant has not done so.

5. Conditions Precedent. All conditions precedent have been performed or have

occurred.

6. Attorney's Fees. Defendant's default has made it necessary for Plaintiff to

employ the undersigned attorney to file suit. This claim was timely presented to Defendant

and remains unpaid. Reasonable fees for the attorney's services rendered and to be rendered

through trial and appeal are at least $[amount].

7. Prayer. Plaintiff prays that-

a. Defendant be cited to appear and answer;

b. Plaintiff be granted judgment for $[amount] as the amount due on the debt;

c. Plaintiff be granted judgment for prejudgment and postjudgment interest at

the highest legal or contractual rate allowed by law;

d. Plaintiff be granted judgment for at least $[amount] as reasonable attorney's

fees, with additional contingent amounts in the event of appellate proceed-

ings;

e. Plaintiff be granted judgment for all costs of court; and

f. Plaintiff be granted all further relief to which Plaintiff may be entitled.
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[Name]

Attorney for Plaintiff
State Bar No.:
[E-mail address]
[Address]

[Telephone]

[Telecopier]
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[Reserved]

14-4-4 STATE BAR OF TEXAS

(4/16)



Petition for Suit on Revolving Credit Account

Form 14-5

This petition may be used for a suit on a revolving credit account. The sworn account petition at form
14-1 in this chapter will usually also be appropriate for an action on a commercial or consumer open
revolving credit account, whether secured or not. Form 14-6 should be used for a suit on a retail install-
ment contract-that is, for a single purchase, not on a revolving account, that includes a time-price dif-
ferential in each installment. Preparing a statement of account, showing charges, credits, and accrued
interest, is not required, but it is often helpful in demonstrating the claim and is preferred by many
courts.

A general request for foreclosure, in the absence of a limiting request for an order of sale, includes a
request for possession. Unicut, Inc. v. Texas Commerce Bank-Chemical, 704 S.W.2d 442, 445-46
(Tex. App.-Houston [14th Dist.] 1986, writ ref'd n.r.e.). See section 14.22 regarding exercising cau-
tion in pleading conditions precedent.

Caveat: Do not include any interest that may have been posted to the account.

Texas Civil Practice and Remedies Code section 30.014 requires each party to include partial identifi-
cation information in its initial pleading in a civil action filed in district court, county court, or statu-
tory county court.

[Caption. See 3 of the Introduction in volume I of this manual.]

Petition for Suit on Revolving Credit Account

1. Discovery Level. Discovery in this case is intended to be conducted under [level

1/level 2/level 3] of rule 190 of the Texas Rules of Civil Procedure. [Include if level 1: Peti-

tioner seeks only monetary relief aggregating $50,000 or less, excluding costs, prejudgment

interest, and attorney's fees.]

2. Parties. Plaintiff is [name of plaintiff]. [The last three numbers of Plaintiff's

driver's license number are [numbers]./Plaintiff has not been issued a driver's license.] [The

last three numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not been

issued a Social Security number.] Plaintiff's address is [address, city, state]. Defendant is

[name of defendant], who can be served with citation at [address, city, state].

See section 14.29 and forms 14-14 through 14-20 for other
forms of party designation.
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3. Facts. Attached to this petition as Exhibit [exhibit number/letter] is a copy of a

revolving credit agreement between Plaintiff and Defendant. The agreement is incorporated in

this petition by reference. Plaintiff sold and delivered to Defendant one or more items of

goods, wares, merchandise, or services on credit under the terms of the agreement. Defendant

accepted each item and became bound to pay Plaintiff the designated price, which is a reason-

able, usual, and customary price for such an item.

Include the following if foreclosure of a security interest is
sought.

To secure the debt created by the note, Defendant executed a security agreement grant-

ing Plaintiff a security interest in [describe collateral explicitly]. The security agreement is

attached as Exhibit [exhibit number/letter] and incorporated by reference.

Plead additional facts if required for venue; see section 15.4.

4. Default. Defendant defaulted in making required payments on the account.

Defendant's default constitutes an anticipatory breach of the agreement. [Include if applicable:

Plaintiff has accelerated the debt according to the terms of the agreement.] The principal bal-

ance due Plaintiff on the account is $[amount], plus accrued interest as provided for in the

agreement, after all just and lawful offsets, credits, and payments have been allowed. [Include

if applicable: This amount is shown on the statement of account attached as Exhibit [exhibit

number/letter] and incorporated by reference.]

5. Conditions Precedent. All conditions precedent have been performed or have

occurred.

6. Attorney's Fees. Defendant's default has made it necessary for Plaintiff to

employ the undersigned attorney to file suit.

Select one of the following. Select the second option if the
claim for attorney's fees is based on an agreement authorizing
recovery.
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This claim was timely presented to Defendant and remains unpaid.

Or

Defendant has agreed to pay reasonable attorney's fees for collection in case of default, as

shown on Exhibit [exhibit number/letter].

Continue with the following.

Reasonable fees for the attorney's services rendered and to be rendered through trial and

appeal are at least $[amount].

7. Prayer. Plaintiff prays that-

a. Defendant be cited to appear and answer;

b. Plaintiff be granted judgment for $[amount] as the principal amount due on

the account;

c. Plaintiff be granted judgment for accrued and unpaid interest on the debt

before maturity;

d. Plaintiff be granted judgment for prejudgment and postjudgment interest on

the matured, unpaid debt at the highest legal or contractual rate allowed by

law;

e. Plaintiff be granted judgment for at least $[amount] as reasonable attorney's

fees, with additional contingent amounts in the event of appellate proceed-

ings;

f. Plaintiff be granted judgment for all costs of court [;/; and]

Include the following if foreclosure is sought.
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g. Plaintiff be granted foreclosure of Plaintiff's security interest in the collateral;

and

Continue with the following.

[g./h.] Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).
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Petition for Suit on Retail Installment Contract

Form 14-6

This petition may be used for a suit on a single retail sales contract, whether secured or not, that
includes a time-price differential and that is payable in regular, equal installments. If suit is on a
revolving charge account, in which interest is periodically charged on the unpaid balance, form 14-5 in
this chapter should be used.

"Applicable charges" should be included in or deleted from the list in paragraph 4. below as appropri-
ate according to the terms of the contract. If maturity of the contract has been accelerated, the attorney
should be careful not to include unearned time-price differential-that is, that portion included in
installments that had not come due when acceleration occurred. See section 2.86. Preparing a state-
ment of account, showing charges, credits, and earned time-price differential, is not required, but it is
often helpful in demonstrating the claim and is preferred by many courts. See section 14.22 regarding
exercising caution in pleading conditions precedent.

Texas Civil Practice and Remedies Code section 30.014 requires each party to include partial identifi-
cation information in its initial pleading in a civil action filed in district court, county court, or statu-
tory county court.

[Caption. See 3 of the Introduction in volume I of this manual.]

Petition for Suit on Retail Installment Contract

1. Discovery Level. Discovery in this case is intended to be conducted under [level

1/level 2/level 3] of rule 190 of the Texas Rules of Civil Procedure. [Include if level 1: Peti-

tioner seeks only monetary relief aggregating $50,000 or less, excluding costs, prejudgment

interest, and attorney's fees.]

2. Parties. Plaintiff is [name of plaintiff]. [The last three numbers of Plaintiff's

driver's license number are [numbers]./Plaintiff has not been issued a driver's license.] [The

last three numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not been

issued a Social Security number.] Plaintiff's address is [address, city, state]. Defendant is

[name of defendant], who can be served with citation at [address, city, state].

See section 14.29 and forms 14-14 through 14-20 for other
forms of party designation.
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3. Facts. Attached to this petition as Exhibit [exhibit number/letter] is a copy of a

retail installment contract between Plaintiff and Defendant. The agreement is incorporated in

this petition by reference. Plaintiff sold and delivered to Defendant one or more items of

goods, wares, merchandise, or services on credit under the terms of the contract. Defendant

accepted each item and became bound to pay Plaintiff the designated price, which is a reason-

able, usual, and customary price for such an item.

Include the following if foreclosure of a security interest is
sought.

To secure the debt created by the note, Defendant executed a security agreement grant-

ing Plaintiff a security interest in [describe collateral explicitly]. The security agreement is

attached as Exhibit [exhibit number/letter] and incorporated by reference.

Plead additional facts if required for venue; see section 15.4.

4. Default. Defendant defaulted in making required payments on the account.

[Include if applicable: Plaintiff has accelerated the debt according to the terms of the contract.]

The principal balance due Plaintiff on the account is $[amount], plus applicable charges such

as official fees, insurance charges, delinquency charges, and earned time-price differential,

after all just and lawful offsets, credits, and payments have been allowed. [Include if applica-

ble: This amount is shown on the statement of account attached as Exhibit [exhibit number/

letter] and incorporated by reference.]

5. Conditions Precedent. All conditions precedent have been performed or have

occurred.

6. Attorney's Fees. Defendant's default has made it necessary for Plaintiff to

employ the undersigned attorney to file suit.

Select one of the following. Select the second option if the
claim for attorney's fees is based on an agreement authorizing
recovery.
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This claim was timely presented to Defendant and remains unpaid.

Or

Defendant has agreed to pay reasonable attorney's fees for collection in case of default, as

shown on Exhibit [exhibit numberlletter].

Continue with the following.

Reasonable fees for the attorney's services rendered and to be rendered through trial and

appeal are at least $[amount].

7. Prayer. Plaintiff prays that-

a. Defendant be cited to appear and answer;

b. Plaintiff be granted judgment for $[amount] as the principal amount due on

the account;

c. Plaintiff be granted judgment for earned and unpaid time-price differential on

the debt before maturity;

d. Plaintiff be granted judgment for prejudgment and postjudgment interest on

the matured, unpaid debt at the highest legal or contractual rate allowed by

law;

e. Plaintiff be granted judgment for at least $[amount] as reasonable attorney's

fees, with additional contingent amounts in the event of appellate proceed-

ings;

f. Plaintiff be granted judgment for all costs of court [;/; and]

Include the following if foreclosure is sought.
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g. Plaintiff be granted foreclosure of Plaintiff's security interest in the collateral;

and

Continue with the following.

[g./h.] Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).

0
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Petition for Suit on Note

Form 14-7

This petition should be used if the claim is based on a promissory note, whether secured or not. If the
creditor has repossessed the collateral through self-help and suit is for a deficiency after application of
the proceeds, the petition at form 14-9 in this chapter should be used. If payment of the note has been
guaranteed, the attorney should consider using the petition at form 14-11. The action on a note is dis-
cussed at section 14.5, and foreclosure of a security interest is discussed at sections 14.7 and 14.8. See
also section 14.22 regarding exercising caution in pleading conditions precedent.

Texas Civil Practice and Remedies Code section 30.014 requires each party to include partial identifi-
cation information in its initial pleading in a civil action filed in district court, county court, or statu-
tory county court.

[Caption. See 3 of the Introduction in volume I of this manual.]

Petition for Suit on Note

1. Discovery Level. Discovery in this case is intended to be conducted under [level

1/level 2/level 3] of rule 190 of the Texas Rules of Civil Procedure. [Include if level 1: Peti-

tioner seeks only monetary relief aggregating $50,000 or less, excluding costs, prejudgment

interest, and attorney's fees.]

2. Parties. Plaintiff is [name of plaintiff]. [The last three numbers of Plaintiff's

driver's license number are [numbers]./Plaintiff has not been issued a driver's license.] [The

last three numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not been

issued a Social Security number.] Plaintiff's address is [address, city, state]. Defendant is

[name of defendant], who can be served with citation at [address, city, state].

See section 14.29 and forms 14-14 through 14-20 for other
forms of party designation.

3. Note [and Security Agreement]. Attached to this petition as Exhibit [exhibit

number/letter] is a copy of a note executed by Defendant. Plaintiff is the owner and holder of

this note and is entitled to receive all money due under its terms. [Include if applicable: Plain-

tiff is a holder in due course.] The note is incorporated in this petition by reference.
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Include the following if foreclosure of a security interest is
sought.

To secure the debt created by the note, Defendant executed a security agreement grant-

ing Plaintiff a security interest in [describe collateral explicitly]. The security agreement is

attached as Exhibit [exhibit number/letter] and incorporated by reference.

Plead additional facts if required for venue; see section 15.4.

4. Default. Defendant defaulted in paying the note. [Include if applicable: Plaintiff

has accelerated the debt according to the terms of the note.] There is currently due the sum of

$[amount], plus accrued interest as provided for in the note.

5. Conditions Precedent. All conditions precedent have been performed or have

occurred.

6. Attorney's Fees. Defendant's default has made it necessary for Plaintiff to

employ the undersigned attorney to file suit.

Select one of the following. Select the second option if the
claim for attorney's fees is based on an agreement authorizing
recovery.

This claim was timely presented to Defendant and remains unpaid.

Or

Defendant has agreed to pay reasonable attorney's fees for collection in case of default, as

shown on Exhibit [exhibit number/letter].

Continue with the following.

Reasonable fees for the attorney's services rendered and to be rendered through trial and

appeal are at least $[amount].

7. Prayer. Plaintiff prays that-
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a. Defendant be cited to appear and answer;

b. Plaintiff be granted judgment for $[amount] as the principal amount due on

the note;

c. Plaintiff be granted judgment for accrued and unpaid interest due on the note;

d. Plaintiff be granted judgment for postjudgment interest at the highest legal or

contractual rate allowed by law;

e. Plaintiff be granted judgment for at least $[amount] as reasonable attorney's

fees, with additional contingent amounts in the event of appellate proceed-

ings;

f. Plaintiff be granted judgment for all costs of court [;/; and]

Include the following if foreclosure is sought.

g. Plaintiff be granted foreclosure of Plaintiff's security interest in the collateral;

and

Continue with the following.

[g./h.] Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]
[Telephone]

[Telecopier]

Attach exhibit(s).
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[Reserved]
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Petition for Suit on Lease of Personal Property

Form 14-8

This form may be used for a writ on a true lease but not on a lease intended as a security agreement.
This form contains alternative language for use if the debtor still has possession of the property. It also
assumes that the default is based on the lessee's nonpayment of rent. If the basis for alleging default is
a contractual act of default other than failure to make a payment, the petition should be altered accord-
ingly. See section 14.6 in this chapter.

Although this petition states that the plaintiff is entitled to "immediate" possession of the leased prop-
erty, it does not ask for any prejudgment action such as a writ of sequestration. See sections 8.16
through 8.24 regarding sequestration.

See section 14.22 regarding exercising caution in pleading conditions precedent.

Texas Civil Practice and Remedies Code section 30.014 requires each party to include partial identifi-
cation information in its initial pleading in a civil action filed in district court, county court, or statu-
tory county court.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Petition for Suit on Lease of Personal Property

1. Discovery Level. Discovery in this case is intended to be conducted under [level

1/level 2/level 3] of rule 190 of the Texas Rules of Civil Procedure. [Include if level 1: Peti-

tioner seeks only monetary relief aggregating $50,000 or less, excluding costs, prejudgment

interest, and attorney's fees.]

2. Parties. Plaintiff is [name of plaintiff]. [The last three numbers of Plaintiff's

driver's license number are [numbers]./Plaintiff has not been issued a driver's license.] [The

last three numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not been

issued a Social Security number.] Plaintiff's address is [address, city, state]. Defendant is

[name of defendant], who can be served with citation at [address, city, state].

See section 14.29 and forms 14-14 through 14-20 for other
forms of party designation.

3. Facts. Attached to this petition as Exhibit [exhibit number/letter] is a copy of a

personal property lease executed by Plaintiff and Defendant. The lease is incorporated in this
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petition by reference. Under the terms of the lease, Defendant was to have possession of the

leased property and was to make periodic payments to Plaintiff for use of the property. Plain-

tiff delivered the property to Defendant and has performed all obligations under the lease.

Plead additional facts if required for venue; see section 15.4.

4. Default. Defendant defaulted by failing to make required payments under the

lease. This default constitutes an anticipatory repudiation of the lease. [Include if applicable:

Plaintiff has accelerated the debt according to the terms of the lease.] There is currently due

under the lease the sum of $[amount] [include if applicable: , plus applicable charges such as

taxes, official fees, and delinquency charges as provided for in the lease].

5. Conditions Precedent. All conditions precedent have been performed or have

occurred.

Include the following paragraph if the plaintiff has not recov-
ered possession of the leased property.

6. Plaintiff's Right to Possession. The lease provides that the leased property is and

remains Plaintiff's property and that Defendant has not acquired any right, title, or interest in

it. Because of Defendant's default, Plaintiff is entitled to immediate possession of the leased

property. Alternatively, Plaintiff is entitled to recover the value of the leased property.

Continue with the following.

7. Attorney's Fees. Defendant's default has made it necessary for Plaintiff to

employ the undersigned attorney to file suit.

Select one of the following. Select the second option if the
claim for attorney's fees is based on an agreement authorizing
recovery.

This claim was timely presented to Defendant and remains unpaid.

Or
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Defendant has agreed to pay reasonable attorney's fees for collection in case of default, as

shown on Exhibit [exhibit number/letter], attached and incorporated by reference.

Continue with the following.

Reasonable fees for the attorney's services rendered and to be rendered through trial and

appeal are at least $[amount].

8. Prayer. Plaintiff prays that-

a. Defendant be cited to appear and answer;

b. Plaintiff be granted judgment for $[amount] [include if applicable: , plus

applicable charges such as taxes, official fees, and delinquency charges as

provided for in the lease];

c. Plaintiff be granted judgment for prejudgment and postjudgment interest on

the matured, unpaid debt at the highest legal or contractual rate allowed by

law;

d. Plaintiff be granted judgment for at least $[amount] as reasonable attorney's

fees, with additional contingent amounts in the event of appellate proceed-

ings;

e. Plaintiff be granted judgment for all costs of court [;/; and]

Include the following if judicial repossession of the property is
sought.

f. Plaintiff be granted judgment for possession of the leased property or, in the

alternative, for its value; and

Continue with the following.

[f./g.] Plaintiff be granted all further relief to which Plaintiff may be entitled.
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[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).
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Form 14-9

This petition should be used only if the secured creditor has repossessed the collateral by self-help, has
sold it and applied the proceeds to the debt, and wants a judgment for the deficiency under Tex. Bus. &
Com. Code 9.608, 9.615. This procedure is not available in some consumer transactions or if the
security agreement prohibits it. If the creditor has not repossessed the collateral and suit is instead for
judgment on the total debt and for foreclosure, another petition in this chapter should be used, such as
the petition for suit on a note at form 14-7. The action for a deficiency judgment is discussed at section
14.9, and commentary and other forms for self-help repossession are found in chapter 5. See section
14.22 regarding exercising caution in pleading conditions precedent.

Texas Civil Practice and Remedies Code section 30.014 requires each party to include partial identifi-
cation information in its initial pleading in a civil action filed in district court, county court, or statu-
tory county court.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Petition for Deficiency Judgment

1. Discovery Level. Discovery in this case is intended to be conducted under [level

1/level 2/level 3] of rule 190 of the Texas Rules of Civil Procedure. [Include if level 1: Peti-

tioner seeks only monetary relief aggregating $50,000 or less, excluding costs, prejudgment

interest, and attorney's fees.]

2. Parties. Plaintiff is [name of plaintiff]. [The last three numbers of Plaintiff's

driver's license number are [numbers]./Plaintiff has not been issued a driver's license.] [The

last three numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not been

issued a Social Security number.] Plaintiff's address is [address, city, state]. Defendant is

[name of defendant], who can be served with citation at [address, city, state].

See section 14.29 and forms 14-14 through 14-20 for other
forms of party designation.

3. Note and Security Agreement. Attached to this petition as Exhibit [exhibit

numberlletter] is a copy of a note executed by Defendant. Plaintiff is the owner and holder of

this note and is entitled to receive all money due under its terms. [Include if applicable: Plain-

STATE BAR OF TEXAS 14-9-1
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tiff is a holder in due course.] The note is incorporated in this petition by reference. To secure

the debt created by the note, Defendant executed a security agreement granting Plaintiff a

security interest in [describe collateral explicitly]. The security agreement is attached as

Exhibit [exhibit number/letter] and incorporated by reference.

Plead additional facts if required for venue; see section 15.4.

4. Default. Defendant defaulted in paying the note. [Include if applicable: Plaintiff

accelerated the debt according to the terms of the note or security interest.] Plaintiff foreclosed

its security interest in the collateral, which was sold in accordance with Texas law. There is

currently due the sum of $[amount], plus accrued interest as provided for in the note.

5. Conditions Precedent. All conditions precedent have been performed or have

occurred.

6. Attorney's Fees. Defendant's default has made it necessary for Plaintiff to

employ the undersigned attorney to file suit.

Select one of the following. Select the second option if the
claim for attorney's fees is based on an agreement authorizing
recovery.

This claim was timely presented to Defendant and remains unpaid.

Or

Defendant has agreed to pay reasonable attorney's fees for collection in case of default, as

shown on Exhibit [exhibit number/letter].

Continue with the following.

Reasonable fees for the attorney's services rendered and to be rendered through trial and

appeal are at least $[amount].

7. Prayer. Plaintiff prays that-
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a. Defendant be cited to appear and answer;

b. Plaintiff be granted judgment for $[amount] as the net principal amount due

on the note;

c. Plaintiff be granted judgment for accrued and unpaid interest due on the note;

d. Plaintiff be granted judgment for postjudgment interest at the highest legal or

contractual rate allowed by law;

e. Plaintiff be granted judgment for at least $[amount] as reasonable attorney's

fees, with additional contingent amounts in the event of appellate proceed-

ings;

f. Plaintiff be granted judgment for all costs of court; and

g. Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).

STATE BAR OF TEXAS 14-9-3
(4/16)

Form 14-9



0

[Reserved]

0
STATE BAR OF TEXAS14-9-4

(4/16)



Petition for Fraudulent Transfer Action

Form 14-10

This petition assumes that the debt has already been reduced to judgment and the debtor conveyed his
property to the transferee, intending to place it beyond the judgment creditor's reach. The petition
should be modified as appropriate to reflect the facts of the case.

Fraudulent transfers are discussed at section 14.10 in this chapter. See also Tex. Bus. & Com. Code
24.001-.013.

Texas Civil Practice and Remedies Code section 30.014 requires each party to include partial identifi-
cation information in its initial pleading in a civil action filed in district court, county court, or statu-
tory county court.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Petition for Fraudulent Transfer Action

1. Discovery Level. Discovery in this case is intended to be conducted under [level

1/level 2/level 3] of rule 190 of the Texas Rules of Civil Procedure. [Include if level 1: Peti-

tioner seeks only monetary relief aggregating $50,000 or less, excluding costs, prejudgment

interest, and attorney's fees.]

2. Parties. Plaintiff is [name of plaintiff]. [The last three numbers of Plaintiff's

driver's license number are [numbers]./Plaintiff has not been issued a driver's license.] [The

last three numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not been

issued a Social Security number.] Plaintiff's address is [address, city, state]. Defendant Judg-

ment Debtor is [name of defendant judgment debtor], who can be served with citation at

[address, city, state]. Defendant Transferee is [name of defendant transferee], who can be

served with citation at [address, city, state].

See section 14.29 and forms 14-14 through 14-20 for other
forms of party designation.

3. Underlying Debt. On [date], judgment was rendered in Cause No. [number],

styled "[style of case]" in [designation and location of court] in favor of Plaintiff and against
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Defendant Judgment Debtor, in the amount of $[amount]. The judgment remains unpaid.

Plaintiff perfected its lien against Defendant Judgment Debtor's nonexempt real property

located in [county] County, Texas, by filing an abstract of judgment. Copies of the judgment

and the recorded abstract of judgment are attached as Exhibits [exhibit number/letter] and

[exhibit number/letter] respectively and incorporated by reference.

4. Transfer. On [date], Defendant Judgment Debtor executed and delivered a deed

conveying to Defendant Transferee, [describe relationship to defendant judgment debtor, e.g.,

his father], his interest in certain real property described as follows: [describe property]. A

copy of the recorded deed is attached as Exhibit [exhibit number/letter] and incorporated by

reference. On the date of the transfer, this property had a fair market value of $[amount].

5. Nature of Fraudulent Transfer. The transfer referred to in paragraph 4. was a

fraud against the rights of Defendant Judgment Debtor's creditors, because

The following options are examples only.

the transfer was made with the intent to hinder, delay, or defraud Plaintiff and Defendant

Judgment Debtor's other creditors.

And/Or

the transfer was made without Defendant Judgment Debtor's receiving reasonably equivalent

value in exchange for the property, and Defendant Judgment Debtor was insolvent when the

transfer was made.

And/Or

the transfer was made to an insider for an antecedent debt, Defendant Judgment Debtor was

insolvent at the time, and Defendant Transferee had reasonable cause to believe that Defen-

dant Judgment Debtor was insolvent.
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Continue with the following.

[Describe particulars of the transaction, e.g., Although Defendant Judgment Debtor trans-

ferred the property in question to Defendant Transferee in June 2010, Defendant Judgment

Debtor continues to receive rent from tenants.]

Include the foreclosure language in form 14-7 if foreclosure of
the property is sought. Continue with the following.

6. Attorney's Fees. Plaintiff found it necessary to employ the undersigned attorney

to file suit. A reasonable fee for the attorney's services that have and will be rendered is no

less than $[amount] in accordance with section 24.013 of the Texas Business and Commerce

Code. Plaintiff is also entitled to recover attorney's fees through appeal.

7. Prayer. Plaintiff prays that-

a. Defendant Judgment Debtor and Defendant Transferee be cited to appear and

answer;

b. Plaintiff be granted judgment against Defendant Transferee for $[amount];

c. the Court enter judgment that the transfer of the above-described property

from Defendant Judgment Debtor to Defendant Transferee was void with

respect to Plaintiff;

d. the Court enter its decree setting aside and canceling the deed conveying the

above-described property as fraudulent;

e. the Court award prejudgment and postjudgment interest as allowed by law;

f. Plaintiff be granted judgment for at least $[amount] as punitive damages;

g. Plaintiff be granted judgment for $[amount] for attorney's fees through

appeal;
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h. Plaintiff be granted judgment for all costs of court [;/; and]

Include the following if foreclosure is sought.

Plaintiff be granted foreclosure of Plaintiff's security interest in the collateral;

and

Continue with the following.

[i./j.] Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).
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Petition for Suit on Guaranty

Form 14-11

This petition may be used for a suit against either an absolute or an unconditional guarantor. It assumes
that the guarantor is guaranteeing payment of a promissory note. If another form of debt is the subject
of the guaranty, the petition should be modified accordingly.

The attorney should review the language of the guaranty agreement to ascertain that the guarantor has
made the guaranties set out in this form petition. The language may be altered to quote or paraphrase
the specific language of the guaranty or may be omitted entirely, because the guaranty agreement is
incorporated by reference in the petition.

Guaranties are discussed at section 14.11 in this chapter. See section 14.22 regarding exercising cau-
tion in pleading conditions precedent.

Texas Civil Practice and Remedies Code section 30.014 requires each party to include partial identifi-
cation information in its initial pleading in a civil action filed in district court, county court, or statu-
tory county court.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Petition for Suit on Guaranty

1. Discovery Level. Discovery in this case is intended to be conducted under [level

1/level 2/level 3] of rule 190 of the Texas Rules of Civil Procedure. [Include if level 1: Peti-

tioner seeks only monetary relief aggregating $50,000 or less, excluding costs, prejudgment

interest, and attorney's fees.]

Select one of the following. Select the first paragraph if the suit
is against both the principal obligor and the guarantor. Select
the second paragraph if the suit is against the guarantor only.
See section 14.29 and forms 14-14 through 14-20 for other
forms of party designation.

2. Parties. Plaintiff is [name of plaintiff]. [The last three numbers of Plaintiff's

driver's license number are [numbers]./Plaintiff has not been issued a driver's license.] [The

last three numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not been

issued a Social Security number.] Plaintiff's address is [address, city, state]. Defendants are

[name of principal obligor], Principal Obligor, who can be served with citation at [address,
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city, state], and [name of guarantor], Guarantor, who can be served with citation at [address,

city, state].

Or

2. Parties. Plaintiff is [name of plaintiff]. [The last three numbers of Plaintiff's

driver's license number are [numbers]./Plaintiff has not been issued a driver's license.] [The

last three numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not been

issued a Social Security number.] Plaintiff's address is [address, city, state]. Defendant is

[name of guarantor], Guarantor, who can be served with citation at [address, city, state].

[Name of principal obligor], Principal Obligor, has not been made a defendant in this suit

because

Select one or more of the following for suit against the guaran-
tor only.

Guarantor has waived the requirement for joinder of the principal obligor.

And/Or

Principal Obligor is actually or notoriously insolvent.

And/Or

Principal Obligor cannot be reached by the ordinary process of law.

And/Or

Principal Obligor's residence is unknown and cannot be ascertained by the use of reasonable

diligence.

And/Or

Principal Obligor resides beyond the limits of the state.

And/Or
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Principal Obligor is dead.

And/Or

Judgment has already been rendered against Principal Obligor.

Plead additional facts if required for venue; see section 15.4.

3. Guaranty. Attached to this petition as Exhibit [exhibit number/letter] is a copy of

a guaranty agreement executed by Guarantor. The guaranty agreement is incorporated in this

petition by reference. As shown on Exhibit [exhibit number/letter], Guarantor unconditionally

guaranteed to pay Plaintiff all principal, interest, and collection expenses due Plaintiff on

every claim against or indebtedness of Principal Obligor.

4. Debt and Principal Obligor's Default. Attached to this petition as Exhibit

[exhibit number/letter] is a copy of a note executed by Principal Obligor. Plaintiff is the owner

and holder of this note and is entitled to receive all money due under its terms. [Include if

applicable: Plaintiff is a holder in due course.] The note is incorporated in this petition by ref-

erence. Principal Obligor defaulted in paying the note. [Include if applicable: Plaintiff has

accelerated the debt according to the terms of the note.] There is currently due the sum of

$[amount], plus accrued interest as provided for in the note.

5. Guarantor's Default. Under the terms of Exhibit [exhibit number/letter], Guar-

antor is indebted to Plaintiff for Principal Obligor's debt described in this petition. [Include

unless the guarantor has specifically waived demand: Plaintiff has demanded that Guarantor

pay this debt, but Guarantor has not done so.]

6. Conditions Precedent. All conditions precedent have been performed or have

occurred.

7. Attorney's Fees. [Defendant's/Defendants'] default has made it necessary for

Plaintiff to employ the undersigned attorney to file suit.
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Select one of the following. Select the second option if the
claim for attorney's fees is based on an agreement authorizing
recovery.

This claim was timely presented to Defendant[s] and remains unpaid.

Or

Defendant[s] [has/have] agreed to pay reasonable attorney's fees for collection in case of

default, as shown on Exhibit [exhibit number/letter].

Continue with the following.

Reasonable fees for the attorney's services rendered and to be rendered through trial and

appeal are at least $[amount].

8. Prayer. Plaintiff prays that-

a. Defendant[s] be cited to appear and answer;

b. Plaintiff be granted judgment for $[amount] as the principal amount due on

the note;

c. Plaintiff be granted judgment for accrued and unpaid interest on the debt

before maturity;

d. Plaintiff be granted judgment for prejudgment and postjudgment interest on

the matured, unpaid debt at the highest legal or contractual rate allowed by

law;

e. Plaintiff be granted judgment for at least $[amount] as reasonable attorney's

fees, with additional contingent amounts in the event of appellate proceed-

ings;

f. Plaintiff be granted judgment for all costs of court; and
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g. Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff
State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).
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Affidavit-Filing of Foreign Judgment

Form 14-12

This affidavit should be filed at the time a foreign judgment is filed under the Uniform Enforcement of
Foreign Judgments Act, Tex. Civ. Prac. & Rem. Code 35.001-.007. Tex. Civ. Prac. & Rem. Code

3 5.004(b) requires the judgment creditor or the judgment creditor's attorney to mail a notice of filing
to the judgment debtor and file proof of mailing of the notice with the court clerk. See the related dis-
cussion at section 14.12:2 in this chapter.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Affidavit-Filing of Foreign Judgment

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi-

ant], who swore on oath that the following facts are true:

"My name is [name of affiant]. I have personal knowledge of the facts stated in this affi-

davit. I am authorized to make this affidavit on behalf of Plaintiffts], [name[s] of plaintiff[s]].

"Plaintiff[s] own[s] a judgment against [name of defendant], Defendant. The last

known post office address of Defendant is [address, city, state]. The last known post office

address of Judgment Creditor, [name of judgment creditor], is [address, city, state]."

[Name of affiant]

Affiant

SIGNED under oath before me on

Notary Public, State of Texas

Attach a properly authenticated copy of the foreign judgment.
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Form 14-13

This petition should be used to commence an independent action. A properly authenticated copy of the
sister-state judgment and bill of costs must be attached. The attorney should ascertain the accuracy of
the statements in this petition regarding sister-state courts and modify the petition as appropriate. The
plaintiff will almost always have incurred postjudgment costs in the foreign jurisdiction. In the rare
case in which judgment for such costs is not sought, paragraph 4. and the prayer must be modified. See
Tex. Fin. Code 304.002-.003 and section 20.17:3 in this manual regarding postjudgment interest.
See section 14.22 regarding exercising caution in pleading conditions precedent.

Texas Civil Practice and Remedies Code section 30.014 requires each party to include partial identifi-
cation information in its initial pleading in a civil action filed in district court, county court, or statu-
tory county court.

[Caption. See 3 of the Introduction in volume I of this manual.]

Petition for Suit on Foreign Judgment

1. Discovery Level. Discovery in this case is intended to be conducted under [level

1/level 2/level 3] of rule 190 of the Texas Rules of Civil Procedure. [Include if level 1: Peti-

tioner seeks only monetary relief aggregating $50,000 or less, excluding costs, prejudgment

interest, and attorney's fees.]

2. Parties. Plaintiff is [name of plaintiff]. [The last three numbers of Plaintiff's

driver's license number are [numbers]./Plaintiff has not been issued a driver's license.] [The

last three numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not been

issued a Social Security number.] Plaintiff's address is [address, city, state]. Defendant is

[name of defendant], who can be served with citation at [address, city, state].

See section 14.29 and forms 14-14 through 14-20 for other
forms of party designation.

3. Facts. Attached to this petition as Exhibit [exhibit number/letter] is a properly

authenticated copy of a judgment against Defendant granted Plaintiff in a court of a sister state

("sister-state judgment"). The sister-state judgment is incorporated in this petition by refer-

ence. Defendant was duly served with citation in that cause, in accordance with the rules of
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procedure and the laws of that state. The court that rendered the sister-state judgment is a

court of general jurisdiction and was created and organized under the laws of that state. The

sister-state judgment is final, valid, and subsisting and is entitled to be accorded full faith and

credit by the courts of Texas.

Plead additional facts if required for venue; see section 15.4.

4. Enforcement. Plaintiff is entitled to enforcement of the sister-state judgment as

well as postjudgment interest accruing on it. Plaintiff has also been required to pay costs of

court in addition to those awarded in the sister-state judgment. A properly authenticated bill of

costs is attached as Exhibit [exhibit number/letter] and incorporated by reference.

5. Conditions Precedent. All conditions precedent have been performed or have

occurred.

6. Prayer. Plaintiff prays that-

a. Defendant be cited to appear and answer;

b. the Court grant full faith and credit to the sister-state judgment and grant

judgment for all amounts, including prejudgment and postjudgment interest,

due under it;

c. Plaintiff be granted judgment for all postjudgment costs incurred in the state

in which Plaintiff obtained the judgment that is the subject of this action, as

shown on Exhibit [exhibit number/letter];

d. Plaintiff be granted judgment for all costs incurred in this Court;

e. Plaintiff be granted judgment for postjudgment interest on the total amount of

the judgment of this Court at the rate of [percent] percent per year from the

date of the judgment until paid; and
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f. Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff
State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).
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Clauses for Party Designation-Plaintiffs

Form 14-14

Texas Civil Practice and Remedies Code section 30.014 requires each party to include partial identifi-
cation information in its initial pleading in a civil action filed in district court, county court, or statu-
tory county court.

Clauses for Party Designation-Plaintiffs

Plaintiff Using Assumed Name

Clause 14-14-1

Plaintiff is [true name of plaintiff], doing business as [assumed name of

plaintiff]. [The last three numbers of Plaintiff's driver's license number are

[numbers]./Plaintiff has not been issued a driver's license.] [The last three

numbers of Plaintiff's Social Security number are [numbers]./Plaintiff has not

been issued a Social Security number.]

Texas Corporation

Clause 14-14-2

Plaintiff is [true (corporate) name of plaintiff], a [corporation/nonprofit

corporation/professional corporation] organized under the laws of the state of

Texas.

Foreign Corporation Operating in Texas

Clause 14-14-3

Plaintiff is [true (corporate) name of plaintiff], a [corporation/nonprofit

corporation/professional corporation] organized under the laws of the state of

[state] and authorized to transact business in Texas.
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Foreign Corporation Not Operating in Texas

Clause 14-14-4

Plaintiff is [true (corporate) name of plaintiff], a [corporation/nonprofit

corporation/professional corporation] organized under the laws of the state of

[state].

Corporation Using Assumed Name

Clause 14-14-5

If the corporate plaintiff is operating under an assumed name
(see section 14.29:3 in this chapter), include the following sen-
tence after the sentence chosen from the alternatives above.

Plaintiff is [true (corporate) name of plaintiff], a [corporation/nonprofit

corporation/professional corporation] organized under the laws of the state of

[state] and doing business as [assumed name of plaintiff].

Partnership with No Partnership, Assumed, or Common Name

Clause 14-14-6

Plaintiffs are [names of partners], who are partners. [The last three num-

bers of [name of partner A]'s driver's license number are [numbers]./[Name of

partner A] has not been issued a driver's license.] [The last three numbers of

[name of partner A]'s Social Security number are [numbers]./[Name of partner

A] has not been issued a Social Security number.] [The last three numbers of

[name of partner B]'s driver's license number are [numbers]./[Name of partner

B] has not been issued a driver's license.] [The last three numbers of [name of

partner B]'s Social Security number are [numbers]./[Name of partner B] has not

been issued a Social Security number.]
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Partnership Using Partnership (but Not Assumed) Name (for Example, Limited or General

Partnership)

Clause 14-14-7

Plaintiff is [name of partnership], a partnership.

Partnership Using Assumed or Common Name

Clause 14-14-8

Plaintiff is [name of partnership], doing business as [assumed or com-

mon name].
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Clauses for Party Designation-Individual as Defendant

Form 14-15

Clauses for Party Designation-Individual as Defendant

Nonresident Individual Not Required to Have Registered Agent, Having Texas Resident as

Person in Charge of Business (Long-Arm Service)

Clause 14-15-1

Defendant is [name of defendant], a resident of the state of [state], who

resides at [address, city, state]. Because Defendant engages in business in

Texas and has done so at all material times but is not required to designate or

maintain an agent in this state and has not done so, service on Defendant

should be made by serving [name of defendant's person in charge in Texas],

who will be in charge of Defendant's business in Texas at the time of service,

at [address, city], Texas. [Include other information and addresses that may be

helpful in obtaining service.] A true copy of the process, together with notice of

service, will be sent by registered mail, return receipt requested, to Defendant's

principal place of business at [address, city, state]. Plaintiffs cause of action

arose from or is connected with one or more transactions with Defendant that

occurred or were consummated in Texas, as more.particularly described in this

pleading and any included exhibits.

Nonresident Individual Having Neither Regular Place of Business Nor Registered Agent in

Texas (Long-Arm Service)

Clause 14-15-2

Defendant, [name of defendant], a resident of the state of [state],

engages in business in Texas and has done so at all material times but does not

maintain a place of regular business in Texas or a designated agent on whom
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process can be served. Service on Defendant, therefore, should be made by

serving Defendant's statutory agent for service of process, the Secretary of

State of Texas, Capitol Station, Austin, Texas 78711, and forwarded to Defen-

dant's home or home office, [address]. Plaintiffs cause of action arose from or

is connected with one or more transactions with Defendant that occurred or

were consummated in Texas, as more particularly described in this pleading

and any included exhibits.

Individual Using Assumed Name

Clause 14-15-3

If the defendant operates under an assumed name, include the
following sentence after the description of the defendant
selected from those above.

Defendant is doing business as [assumed name of defendant].
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Form 14-16

Clauses for Party Designation-Corporation as Defendant

Texas Corporation-Registered Agent

Clause 14-16-1

Defendant is [name of defendant], a [corporation/nonprofit corporation/

professional corporation] organized under the laws of the state of Texas. Ser-

vice on Defendant can be made by serving its registered agent, [name of regis-

tered agent], or its president or any vice-president, at [address, city], Texas.

[Include other information and addresses that may be helpful in obtaining ser-

vice.]

Texas Corporation-Registered Agent Cannot Be Found

Clause 14-16-2

The designation suggested below includes an address for the
corporate defendant's registered office, even though it is not
statutorily required in this situation. Including the address helps
the secretary of state's citations office to process the citation
more efficiently.

Defendant is [name of defendant], a [corporation/nonprofit corporation/

professional corporation] organized under the laws of the state of Texas.

Defendant's registered office is at [address, city], Texas. At least two unsuc-

cessful attempts have been made on different business days to serve Defen-

dant's registered agent(s), and, because no registered agent of Defendant can

be found at Defendant's registered office despite reasonable diligence, service

on Defendant should be made by serving the Secretary of State of Texas, Cap-

itol Station, Austin, Texas 78711, and forwarded to Defendant's home or home

office, [address, city, state].

STATE BAR OF TEXAS 14-16-1
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Clauses for Party Designation-Corporation as Defendant

Texas Corporation-No Registered Agent

Clause 14-16-3

Defendant is [name of defendant], a [corporation/nonprofit corporation/

professional corporation] organized under the laws of the state of Texas. The

last known address of Defendant's registered office is [address, city], Texas.

Because Defendant has failed to appoint or maintain a registered agent within

Texas, service on Defendant should be made by serving the Secretary of State

of Texas, Capitol Station, Austin, Texas 78711, and forwarded to Defendant's

home or home office, [address, city, state].

Foreign Corporation Registered to Transact Business in Texas-Registered Agent

Clause 14-16-4

Defendant is [name of defendant], a [corporation/nonprofit corporation/

professional corporation] organized under the laws of the state of [state] and

authorized to transact business in Texas. Service on Defendant can be made by

serving its registered agent, [name of registered agent], or its president or any

vice-president, at [address, city, state]. [Include other information and

addresses that may be helpful in obtaining service.]

Foreign Corporation Registered to Transact Business in Texas-No Registered Agent

Clause 14-16-5

The designation suggested below includes an address for the
corporation's principal office in its state of incorporation, even
though it is not statutorily required in this situation; including
the address helps the secretary of state's citations office to
process the citation more efficiently.

Defendant is [name of defendant], a [corporation/nonprofit corporation/

professional corporation] organized under the laws of the state of [state] and

14-16-2 STATE BAR OF TEXAS
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Clauses for Party Designation-Corporation as Defendant

authorized to transact business in Texas. Defendant's principal office in its

state of incorporation is [address, city, state]. Because Defendant has failed to

appoint or maintain a registered agent within Texas, service on Defendant

should be made by serving the Secretary of State of Texas, Capitol Station,

Austin, Texas 78711, and forwarded to Defendant's home or home office,

[address, city, state].

Foreign Corporation Not Registered to Transact Business in Texas-Corporation with

Person in Charge of Business in Texas (Long-Arm Service)

Clause 14-16-6

Defendant is [name of defendant], a [corporation/nonprofit corporation/

professional corporation] organized under the laws of the state of [state].

Because Defendant engages in business in Texas and has done so at all mate-

rial times but is not required to designate or maintain an agent in this state and

has not done so, service on Defendant should be made by serving [name of

defendant's person in charge in Texas], who will be in charge of Defendant's

business in Texas at the time of service, at [address, city], Texas. [Include

other information and addresses that may be helpful in obtaining service.] A

true copy of the process, together with notice of service, will be sent by regis-

tered mail, return receipt requested, to Defendant's principal place of business,

at [address, city, state]. Plaintiffs cause of action arose from or is connected

with one or more transactions with Defendant that occurred or were consum-

mated in Texas, as more particularly described in this pleading and any

included exhibits.
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Clauses for Party Designation-Corporation as Defendant

Foreign Corporation Not Registered to Transact Business in Texas-No Agent in Texas

(Long-Arm Service)

Clause 14-16-7

Defendant is [name of defendant], a [corporation/nonprofit corporation/

professional corporation] organized under the laws of the state of [state].

Defendant's home office address is [address, city, state]. Because Defendant

engages in business in Texas and has done so at all material times but does not

maintain a place of regular business in Texas or a designated agent on whom

process can be served, service on Defendant should be made by serving the

Secretary of State of Texas, Capitol Station, Austin, Texas 78711, and for-

warded to Defendant's home or home office, [address, city, state]. Plaintiff's

cause of action arose from or is connected with one or more transactions with

Defendant that occurred or were consummated in Texas, as more particularly

described in this pleading and any included exhibits.

Corporation Using Assumed Name

Clause 14-16-8

If the corporate defendant operates under an assumed name,
include the following sentence at the end of the language cho-
sen from other designations suggested above.

Defendant is [name of defendant], a [corporation/nonprofit corporation/

professional corporation] doing business as [assumed name of defendant].
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Form 14-17

Clauses for Party Designation-Partnership (Including Limited
Liability Partnership) as Defendant

Texas Partnership-Principal Office in County of Suit

Clause 14-17-1

Defendant [name of partnership] is a partnership having its principal

place of business in [county] County, Texas, and process should be served on

Defendant [name of partner], a partner, at [address, city], Texas. [Include other

information and addresses that may be helpful in obtaining service.] [For each

additional partner named as a defendant, include: Defendant [name of partner],

a partner, should also be served at [address, city, state].]

Texas Partnership-Agent in County of Suit

Clause 14-17-2

Defendant [name of partnership] is a partnership having its principal

place of business in [county] County, Texas, and process should be served on

[name of agent or clerk in partnership's local office], who is an agent or clerk

employed in Defendant's office, place of business, or agency, at [address,

city], Texas. [Include other information and addresses that may be helpful in

obtaining service.] [For each partner named as a defendant, include: Defendant

[name of partner], a partner, should also be served at [address, city, state].]

Plaintiff's cause of action grew out of or is connected with business transacted

or done in the county in which this action is brought and in which this office,

place of business, or agency is located, as more particularly described in this

pleading and any included exhibits.
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Clauses for Party Designation-Partnership as Defendant

Foreign Partnership-Partnership with Person in Charge of Business in Texas (Long-Arm

Service)

Clause 14-17-3

Defendant [name of partnership] is a partnership having its principal

place of business in the state of [state], whose address is [address, city, state].

Because Defendant engages in business in Texas and has done so at all mate-

rial times but is not required to designate or maintain an agent in this state and

has not done so, service on Defendant should be made by serving [name of

defendant's person in charge in Texas], who will be in charge of Defendant's

business in Texas at the time of service, at [address, city], Texas. [Include

other information and addresses that may be helpful in obtaining service.] A

true copy of the process, together with notice of service, will be sent by regis-

tered mail, return receipt requested, to Defendant's principal place of business,

at [address, city, state]. Plaintiff's cause of action arose from or is connected

with one or more transactions with Defendant that occurred or were consum-

mated in Texas, as more particularly described in this pleading and any

included exhibits. [Include similar allegations for each partner named as a

defendant.]

Foreign Partnership-No Agent in Texas (Long-Arm Service)

Clause 14-17-4

Defendant [name of partnership] is a partnership having its home office

at [address, city, state]. Because Defendant engages in business in Texas and

has done so at all material times but does not maintain a place of regular busi-

ness in Texas or a designated agent on whom process can be served, service on

Defendant should be made by serving the Secretary of State of Texas, Capitol
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Clauses for Party Designation-Partnership as Defendant

Station, Austin, Texas 78711, and forwarded to Defendant's home or home

office, at [address, city, state]. Plaintiff's cause of action arose from or is con-

nected with one or more transactions with Defendant that occurred or were

consummated in Texas, as more particularly described in this pleading and any

included exhibits. [Include similar allegations for each partner named as a

defendant.]

Partnership Using Assumed Name

Clause 14-17-5

If the partnership operates under both an assumed name and
a firm name, include the following sentence at the end of the
language chosen from other designations suggested above.

Defendant [name of partnership] is a partnership doing business as

[assumed name of defendant].
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Clauses for Party Designation-Limited Partnership as Defendant

Form 14-18

Clauses for Party Designation-Limited Partnership as Defendant

Texas Limited Partnership-Principal Office in County of Suit

Clause 14-18-1

Defendant is [name of limited partnership], a limited partnership having

its principal place of business in [county] County, Texas. Service on Defendant

can be made by serving Defendant [name of general partner], general partner,

Select one of the following.

Select if general partner is an individual.

at [address, city], Texas.

Or

Select if general partner is a Texas corporation.

a corporation organized under the laws of Texas, through its registered agent,

[name of registered agent], or its president or any vice-president, at [address,

city], Texas.

Or

Select if general partner is a foreign corporation.

a corporation organized under the laws of the state of [state] and authorized to

transact business in Texas, through its registered agent, [name of registered

agent], or its president or any vice-president, at [address, city, state].

Continue with any other information and addresses that may
be helpful in obtaining service.
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Clauses for Party Designation-Limited Partnership as Defendant

Texas Limited Partnership-Agent in County of Suit

Clause 14-18-2

Defendant is [name of limited partnership], a limited partnership having

its principal place of business in [county] County, Texas. Service on Defendant

can be made by serving [name of agent or clerk in firm's local office], who is an

agent or clerk employed in Defendant's office, place of business, or agency, at

[address, city], Texas. [Include other information and addresses that may be

helpful in obtaining service.] Plaintiffs cause of action grew out of or is con-

nected with business transacted or done in the county in which this action is

brought and in which this office, place of business, or agency is located, as

more particularly described in this pleading and any included exhibits.

Foreign Limited Partnership Registered to Transact Business in Texas

Clause 14-18-3

Defendant is [name of limited partnership], a limited partnership orga-

nized under the laws of the state of [state] and authorized to transact business

in Texas. Service on Defendant can be made by serving its registered agent at

[address, city], Texas. [Include other information and addresses that may be

helpful in obtaining service.]

Foreign Limited Partnership Not Registered to Transact Business in Texas-Partnership with

Person in Charge of Business in Texas (Long-Arm Service)

Clause 14-18-4

Defendant is [name of limited partnership], a limited partnership orga-

nized under the laws of the state of [state], whose address is [address, city,

state]. Because Defendant engages in business in Texas and has done so at all
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material times but is not required to designate or maintain an agent in this state

and has not done so, service on Defendant should be made by serving [name of

defendant's person in charge in Texas], who will be in charge of Defendant's

business in Texas at the time of service, at [address, city], Texas. [Include

other information and addresses that may be helpful in obtaining service.] A

true copy of the process, together with notice of service, will be sent by regis-

tered mail, return receipt requested, to Defendant's principal place of business,

at [address, city, state]. Plaintiffs cause of action arose from or is connected

with one or more transactions with Defendant that occurred or were consum-

mated in Texas, as more particularly described in this pleading and any

included exhibits.

Foreign Limited Partnership Not Registered to Transact Business in Texas-No Agent in

Texas (Long-Arm Service)

Clause 14-18-5

Defendant is [name of limited partnership], a limited partnership orga-

nized under the laws of the state of [state]. Defendant's home office address is

[address, city, state]. Because Defendant engages in business in Texas and has

done so at all material times but does not maintain a place of regular business

in Texas or a designated agent on whom process can be served, service on

Defendant should be made by serving the Secretary of State of Texas, Capitol

Station, Austin, Texas 78711, and forwarded to Defendant's home or home

office, [address, city, state]. Plaintiff's cause of action arose from or is con-

nected with one or more transactions with Defendant that occurred or were

consummated in Texas, as more particularly described in this pleading and any

included exhibits.
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Clauses for Party Designation-Limited Partnership as Defendant

Limited Partnership Using Assumed Name

Clause 14-18-6

If the limited partnership operates under an assumed name,
include the following sentence at the end of the language cho-
sen from other designations suggested above.

Defendant [name of defendant] is a limited partnership doing business

as [assumed name of defendant].

14-18-4
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Clauses for Party Designation-Association/Joint-Stock Company as Defendant

Form 14-19

Clauses for Party Designation-Association or Joint-Stock
Company as Defendant

Texas Association or Joint-Stock Company

Clause 14-19-1

Defendant [name of association or company] is [an association/a

joint-stock company] having its principal place of business in [county] County,

Texas. Service on Defendant can be made by serving its general agent, [name

of general agent], or its president, secretary, or treasurer at [address, city],

Texas. [Include other information and addresses that may be helpful in obtain-

ing service.] [For each additional member to be served, include: [Name of mem-

ber], a member of Defendant, should also be served, at [address, city], Texas.]

Foreign Association or Joint-Stock Company (Long-Arm Service)-Organization with

Person in Charge of Business in Texas

Clause 14-19-2

Defendant [name of association or company] is [an association/a

joint-stock company] having its principal place of business in the state of

[state]. Because Defendant engages in business in Texas and has done so at all

material times but is not required to designate or maintain an agent in this state

and has not done so, service on Defendant should be made by serving [name of

defendant's person in charge in Texas], who will be in charge of Defendant's

business in Texas at the time of service, at [address, city], Texas. [Include

other information and addresses that may be helpful in obtaining service.] A

true copy of the process, together with notice of service, will be sent by regis-
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Clauses for Party Designation-Association/Joint-Stock Company as Defendant

tered mail, return receipt requested, to Defendant's principal place of business,

at [address, city, state]. Plaintiff's cause of action arose from or is connected

with one or more transactions with Defendant that occurred or were consum-

mated in Texas, as more particularly described in this pleading and any

included exhibits.

Foreign Association or Joint-Stock Company (Long-Arm Service)-No Agent in Texas

Clause 14-19-3

Defendant [name of association or company] is [an association/a

joint-stock company] having its principal place of business in the state of

[state]. Defendant's home office address is [address, city, state]. Because

Defendant engages in business in Texas and has done so at all material times

but does not maintain a place of regular business in Texas or a designated

agent on whom process can be served, service on Defendant should be made

by serving the Secretary of State of Texas, Capitol Station, Austin, Texas

78711, and forwarded to Defendant's home or home office, [address, city,

state]. Plaintiffs cause of action arose from or is connected with one or more

transactions with Defendant that occurred or were consummated in Texas, as

more particularly described in this pleading and any included exhibits.

Association or Joint-Stock Company Using Assumed Name

Clause 14-19-4

If the defendant operates under an assumed name, include the
following sentence at the end of the language chosen from
other designations suggested above.

Defendant [name of defendant] is [an association/a joint-stock com-

pany] doing business as [assumed name of defendant].
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Clauses for Party Designation-Limited Liability Company as Defendant

Form 14-20

Clauses for Party Designation-Limited Liability Company as Defendant

Texas Limited Liability Company-Registered Agent

Clause 14-20-1

Defendant is [name of defendant], a limited liability company organized

under the laws of the state of Texas. Service on Defendant can be made by

serving its registered agent, [name of registered agent], or any of its managers,

at [address, city], Texas. [Include other information and addresses that may be

helpful in obtaining service.]

Texas Limited Liability Company-Registered Agent Cannot Be Found

Clause 14-20-2

Defendant is [name of defendant], a limited liability company organized

under the laws of the state of Texas. Defendant's registered office is at

[address, city], Texas. At least two unsuccessful attempts have been made on

different business days to serve the registered agent and the manager of Defen-

dant, and, because no registered agent or manager of Defendant can be found

at Defendant's registered office despite reasonable diligence, service on

Defendant should be made by serving the Secretary of State of Texas, Capitol

Station, Austin, Texas 78711, and forwarded to Defendant's home or home

office, at [address, city, state].
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Texas Limited Liability Company-No Registered Agent

Clause 14-20-3

Defendant is [name of defendant], a limited liability company organized

under the laws of the state of Texas. The last known address of Defendant's

registered office is [address, city], Texas. Because Defendant has failed to

appoint or maintain a registered agent within Texas, service on Defendant

should be made by serving the Secretary of State of Texas, Capitol Station,

Austin, Texas 78711, and forwarded to Defendant's home or home office,

[address, city, state].

Foreign Limited Liability Company Registered to Transact Business in Texas-Registered

Agent

Clause 14-20-4

Defendant is [name of defendant], a limited liability company organized

under the laws of the state of [state] and authorized to transact business in

Texas. Service on Defendant can be made by serving its registered agent,

[name of registered agent], or any manager, at [address, city, state]. [Include

other information and addresses that may be helpful in obtaining service.]

Foreign Limited Liability Company Registered to Transact Business in Texas-No Registered

Agent

Clause 14-20-5

Defendant is [name of defendant], a limited liability company organized

under the laws of the state of [state] and authorized to transact business in

Texas. Defendant's principal office in its state of incorporation is [address,

city, state]. Because Defendant has failed to appoint or maintain a registered
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agent within Texas, service on Defendant should be made by serving the Sec-

retary of State of Texas, Capitol Station, Austin, Texas 78711, and forwarded

to Defendant's home or home office, [address, city, state].

Limited Liability Company Using Assumed Name

Clause 14-20-6

If the entity defendant operates under an assumed name,
include the following sentence at the end of the language cho-
sen from other designations suggested above.

Defendant [name of defendant] is a limited liability company doing

business as [assumed name of defendant].
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[Reserved]
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Chapter 15

Jurisdiction and Venue

15.1 Jurisdictional Limits of Trial
Courts

15.1:1 Jurisdiction Generally

"Subject-matter jurisdiction refers to the kinds

of controversies a court has authority to hear, as

determined by the constitution, jurisdictional

statutes, and the pleadings." Perry v. Del Rio, 53

S.W.3d 818, 824 (Tex. App.-Austin), appeal
dismissed, 66 S.W.3d 239 (Tex. 2001). When a
statute creates a right and prescribes a remedy to

enforce that right, a court has subject-matter

jurisdiction to act in the manner provided by the

statute that created that right. Tarrant Appraisal

District v. Gateway Center Associates, Ltd., 34

S.W.3d 712, 714 (Tex. App.-Fort Worth 2000,
no pet.).

Texas courts have limited subject-matter juris-

diction; they have no power to act other than

that specifically given by the Texas Constitution

or by statute. Subject-matter jurisdiction is

essential to the authority of a court to decide a

case. Texas Ass'n of Business v. Texas Air Con-

trol Board, 852 S.W.2d 440, 443 (Tex. 1993).
Subject-matter jurisdiction is an issue that may

not be waived by the parties and may be raised
for the first time on appeal. Texas Ass'n of Busi-

ness, 852 S.W.2d at 445; see also Acosta v.

State, 70 S.W.3d 921, 922-23 (Tex. App.-El
Paso 2002, no pet.); Exparte Cross, 69 S.W.3d

810, 813 (Tex. App.-El Paso 2002, no pet.)
(question of law subject to sua sponte review by
the court of appeals).

For a court to exercise subject-matter jurisdic-

tion over a case, a party must allege facts that

STATE BAR OF TEXAS

affirmatively demonstrate the court's jurisdic-
tion to hear that case. Mogayzel v. Texas Depart-

ment of Transportation, 66 S.W.3d 459, 463
(Tex. App.-Fort Worth 2001, pet. denied).
When incurable defects are shown on the face of

a plaintiff's pleadings, the court lacks subject-
matter jurisdiction. City ofLongview v. Head, 33

S.W.3d 47, 54 (Tex. App.-Tyler 2000, no pet.)
(dismissal required when subject-matter juris-

diction lacking regardless of stage of proceed-
ing). Any decision rendered by a court not

having jurisdiction is void. Cleveland v. Ward,

285 S.W. 1063, 1071 (Tex. 1926), overruled on
other grounds by Walker v. Packer, 827 S.W.2d
833, 842 (Tex. 1992); In re Burlington Northern

& Santa Fe Railway Co., 12 S.W.3d 891, 895
(Tex. App.-Houston [14th Dist.] 2000, manda-
mus denied); Solomon, Lambert, Roth & Associ-

ates v. Kidd, 904 S.W.2d 896, 901 (Tex. App.-
Houston [1st Dist.] 1995, no writ). Subject-

matter jurisdiction is a power that exists by
operation of law and may not be conferred on

any court by consent of the parties or by waiver.
Burke v. Satterfield, 525 S.W.2d 950, 953 (Tex.
1975); Walls Regional Hospital v. Altaras, 903

S.W.2d 36, 40-41 (Tex. App.-Waco 1994, no
writ); Nash v. Civil Service Commission, 864
S.W.2d 163, 166 (Tex. App.-Tyler 1993, no
writ). In contrast, although a court may not have
jurisdiction over a party, that party may appear
and consent to personal jurisdiction. Campsey v.

Brumley, 55 S.W.2d 810, 812 (Tex. Comm'n
App. 1932, holding approved). When jurisdic-
tion has been properly acquired, no subsequent

event will serve to divest the court of jurisdic-
tion. Color Tile, Inc. v. Ramsey, 905 S.W.2d

620, 622 (Tex. App.-Houston [14th Dist.]
1995, no writ).
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Jurisdiction and Venue

The amount claimed generally determines

which court has jurisdiction. See section 15.2

below. Many statutory courts have special juris-
dictional requirements, and the attorney should
always consult the statute creating the particular

court. The following sections summarize the

jurisdictional scheme of Texas trial courts.

15.1:2 Justice Court

Justice courts, as creatures of statute, are gov-

erned by a legislative grant of jurisdiction. Color
Tile, Inc. v. Ramsey, 905 S.W.2d 620, 622 (Tex.
App.-Houston [14th Dist.] 1995, no writ). Jus-
tice courts have original jurisdiction of-

1. civil matters in which the amount in
controversy is $10,000 or less, exclu-
sive of interest (unless the district or

county court has exclusive jurisdiction

over the case);

2. forcible entry and detainer cases;

3. foreclosures of mortgages and
enforcement of liens on personal prop-
erty when the amount in controversy
is otherwise within the justice court's

jurisdiction; and

4. cases arising under chapter 707 of the
Transportation Code, outside a munic-
ipality's territorial limits.

Tex. Gov't Code 27.031(a).

A justice of the peace has also the power to issue

writs of attachment, garnishment, and sequestra-
tion in cases in which the court otherwise has

jurisdiction, Tex. Gov't Code 27.032, and the

power to issue distress warrants, Tex. R. Civ. P.

610.

15.1:3 Small Claims Court

Small claims courts, presided over by justices of

the peace, exist in each county. They have con-

current jurisdiction with justice courts in actions

for the recovery of money in which the amount

involved, excluding costs, does not exceed

$10,000. Tex. Gov't Code 28.003(a).

No action can be brought in small claims court

by any person primarily engaged in the business

of lending money at interest, by a collection

agency or agent, or by an assignee of a claim.

Tex. Gov't Code 28.003(b). A person may be

represented by an attorney in small claims court.

Tex. Gov't Code 28.003(c).

15.1:4 Constitutional County Court

Constitutional county courts have-

1. concurrent jurisdiction with justice

courts if the amount in controversy

exceeds $200 but does not exceed

$10,000, exclusive of interest;

2. concurrent jurisdiction with district

courts if the amount in controversy

exceeds $500 but does not exceed

$5,000, exclusive of interest; and

3. the power to issue writs necessary to

enforce the court's jurisdiction, specif-

ically including writs of mandamus,

attachment, garnishment, injunction,

sequestration, certiorari, and superse-

deas.

Tex. Const. art. V, 16; Tex. Gov't Code

26.042(a), 26.05 1.

Among other matters, the constitutional county

court does not have jurisdiction in a suit for the

enforcement of a lien on land or a suit for the

trial of the right to property valued at $500 or

more and levied on under a writ of execution,

sequestration, or attachment. Tex. Gov't Code

26.043(2), (6). To enforce their jurisdictional
authority, constitutional county courts have

extensive writ jurisdiction. See Tex. Gov't Code

26.050-.051.
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15.1:5 Statutory County Court
(County Court at Law)

Statutorily created county courts at law that have
concurrent jurisdiction with constitutional

county courts also have concurrent jurisdiction
with district courts if the amount in controversy,
as alleged in the petition, exceeds $500 but does
not exceed $100,000, excluding interest, statu-

tory or punitive damages and penalties, and
attorney's fees and costs. Tex. Gov't Code

25.0003(c)(1). The statutes relating to statu-
tory county courts of each county are in chapter
25 of the Texas Government Code. The statute

creating the particular court should always be

consulted. See, e.g., Tex. Gov't Code 25.0592
(Dallas County), 25.0732 (El Paso County),

25.0862 (Galveston County) (examples of

statutory county courts that have concurrent

jurisdiction with the district court in civil cases
regardless of amount in controversy); see also

Tex. Gov't Code 25.1252 (Jefferson County),

25.1542 (Lubbock County), 25.2292 (Tra-
vis County) (examples of counties that have
raised the maximum jurisdictional amount for

the statutory county courts). A statutory county
court may issue writs of injunction, mandamus,

sequestration, attachment, garnishment, certio-
rari, supersedeas, and all writs necessary to
enforce its jurisdiction. Tex. Gov't Code

25.0004(a). The statutory county court has

concurrent jurisdiction with district courts in

eminent domain cases (Tex. Prop. Code
21.001) and with constitutional county courts

in probate matters (unless a county has a statu-

tory probate court) (Tex. Gov't Code

25.0003(d)-(e)).

15.1:6 District Court

District courts are courts of general jurisdiction

and have exclusive, original jurisdiction over
cases that are not within the subject-matter juris-
diction of any other court. Tex. Const. art. V,

1, 8. Neither the Texas Constitution nor the
Texas Government Code prescribes a minimum

STATE BAR OF TEXAS

or maximum amount in controversy for district
court jurisdiction. See Tex. Const. art. V, 8;

Tex. Gov't Code 24.007-.008. By legislative
act in 1985, the prior constitutional and statutory
$500 minimum jurisdiction was repealed. Fol-
lowing the 1985 legislative repeals and subse-
quent appellee court disagreements on minimum

jurisdiction, the supreme court held that the dis-

trict courts may no longer have a jurisdictional
minimum amount in controversy. See Dubai
Petroleum Co. v. Kazi, 12 S.W.3d 71, 75 n.4

(Tex. 2000).

District courts may have concurrent jurisdiction

with one or more inferior courts. District courts
may issue writs of mandamus, injunction,

sequestration, attachment, garnishment, certio-
rari, supersedeas, and all other writs necessary

to enforce their jurisdiction. Tex. Gov't Code

24.011.

15.2 Jurisdictional Amount in
Controversy

15.2:1 Amount in Controversy
Generally

When subject matter is not exclusive, the

amount in controversy determines the court with

jurisdiction. That amount is determined from the
plaintiff's pleadings, unless the defendant

alleges and proves that the allegations are fraud-

ulently made for the purpose of conferring juris-
diction that otherwise would not exist. Lane v.
Davis, 337 S.W.2d 292, 293-94 (Tex. Civ.
App.-San Antonio 1960, no writ). The plaintiff
may not arbitrarily reduce a liquidated claim to
an amount within the jurisdictional limits of the
justice courts. Hooper Lumber Co. v. Texas Fix-

ture Co., 230 S.W. 141 (Tex. 1921). The amount
in controversy established in the plaintiff's
pleadings, not the proof of his allegations or the
result of the case, determines jurisdiction. Bran-
non v. Pacific Employers Insurance Co., 224

S.W.2d 466, 469 (Tex. 1949); Campsey v. Brum-
ley, 55 S.W.2d 810, 812 (Tex. Comm'n App.
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1932, holding approved). Each type of court has

its own formula for calculating the amount in

controversy. Whether attorney's fees, costs, or

penalties are added to the debt when figuring the

amount in controversy depends on the govern-

ing statute of the court in question. Many of the

statutes creating the county courts at law have

specific items that may or may not be included

in the amount in controversy. See, e.g., Sears,

Roebuck & Co. v. Big Bend Motor Inn, Inc., 818

S.W.2d 542 (Tex. App.-Fort Worth 1991, writ
denied).

For an unliquidated claim, the plaintiff's petition

need state only that the damages sought are

within the jurisdictional limits of the court. Tex.

R. Civ. P. 47(b). Omitting the amount in contro-

versy from the petition does not necessarily

deprive the court of jurisdiction, unless lack of

jurisdiction is clear from the pleadings. The

plaintiff may prevail if the jurisdictional amount

in controversy is proved at trial; failure to plead

damages is a defect in pleading subject to spe-

cial exceptions and amendment. Peek v. Equip-

ment Service Co., 779 S.W.2d 802, 804-05
(Tex. 1989).

Special rules apply in the case of multiple

claims against one defendant or foreclosure of a

lien; see sections 15.2:3 and 15.2:7 below.

15.2:2 Amount of Debt

Only the amount due and unpaid at the time suit

is instituted is included in computing the amount

in controversy. See Metropolitan Life Insurance

Co. v. Evans, 96 S.W.2d 152, 153 (Tex. Civ.
App.-Beaumont 1936, no writ). The amount

due and unpaid is the balance after applying all

credits, not the amount of the original debt. See

Salter v. Nelson, 341 S.W.2d 567, 568 (Tex. Civ.
App.-Fort Worth 1960, no writ). Any expected

reduction in the claimed amount because of an

intended offset from another transaction is not

included. Manly v. Citizens National Bank, 110

S.W.2d 993, 994 (Tex. Civ. App.-Eastland
1937, no writ).

15.2:3 Multiple Claims

When a plaintiff makes separate, independent,

but joinable claims against multiple parties, each
claim is judged on its own merit. Borrego v. del

Palacio, 445 S.W.2d 620, 622 (Tex. Civ. App.-
El Paso 1969, no writ). When one plaintiff
makes multiple claims against one defendant,

the claims are aggregated for purposes of deter-
mining the amount in controversy for jurisdic-

tional purposes. Tex. Gov't Code 24.009
(district courts); Box v. Associates Investment

Co., 389 S.W.2d 687, 689 (Tex. Civ. App.-
Dallas 1965, no writ).

15.2:4 Interest

The jurisdictional statutes usually exclude inter-

est in determining the amount in controversy.

See, e.g., Tex. Gov't Code 26.042(a) (county
courts). The nature of interest determines
whether it is included in the amount in contro-
versy. Interest as an element of damages (for

example, interest accruing from the loss of use
of money) is included in calculating the amount
in controversy. On the other hand, interest eo
nomine (interest in addition to the amount of
damages), that is, in the name of interest (for

example, interest defined by statute or fixed by

the parties to a contract) is not included in deter-
mining the amount in controversy. Bankers

Health & Accident Co. v. Adair, 153 S.W.2d

273, 273-74 (Tex. Civ. App.-San Antonio
1941, no writ). The plaintiff's attorney should

carefully decide whether interest should be

included in determining the amount in contro-

versy based on whether the interest is eo nomine

or interest as damages. See, e.g., Eanes v.

Haynes, 135 S.W.2d 190 (Tex. Civ. App.-
Eastland 1939, no writ); Oppenheim v. Hood, 33

S.W.2d 265 (Tex. Civ. App.-Dallas 1930, writ
ref'd).
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15.2:5 Attorney's Fees

Generally, a demand for attorney's fees is
included in the amount in controversy and is

considered in fixing the court's jurisdiction.

Johnson v. Universal Life & Accident Insurance

Co., 94 S.W.2d 1145 (Tex. 1936); Long v. Fox,
625 S.W.2d 376, 378 (Tex. App.-San Antonio
1981, writ ref'd n.r.e.). However, in statutory
county courts, attorney's fees are excluded from
calculation of the amount in controversy. Tex.
Gov't Code 25.0003(c)(1); see also Whitley v.
Morning, 814 S.W.2d 537, 538 (Tex. App.-
Tyler 1991, no writ).

15.2:6 Costs

Costs of court are not included in computing the
amount in controversy. See National Life &

Accident Insurance Co. v. Halfin, 99 S.W.2d
997, 998 (Tex. Civ. App.-San Antonio 1936,
no writ).

15.2:7 Foreclosure of Lien

The jurisdictional amount is determined by the

value of the property on which foreclosure is
sought if the value exceeds the amount of the
debt. Southwestern Drug Corp. v. Webster, 246

S.W.2d 241 (Tex. Civ. App.-Amarillo 1951, no
writ).

15.2:8 Immunity

The state's consent to be sued must be affirma-

tively established in the plaintiff's pleadings
when a government agency is sued. University

of Texas Medical Branch at Galveston v. Mull-

ins, 57 S.W.3d 653, 656 (Tex. App.-Houston
[14th Dist.] 2001, no pet.). The state's consent to

suit may be alleged "by reference to a statute or
to express legislative permission." Mullins, 57

S.W.3d at 656 (quoting Texas Department of
Transportation v. Jones, 8 S.W.3d 636, 638
(Tex. 1999)).
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A trial court lacks subject-matter jurisdiction
over a suit against a governmental unit absent

the state's consent to a suit. Texana Community

MHMR Center v. Silvas, 62 S.W.3d 317, 321
(Tex. App.-Corpus Christi 2001, no pet.).

15.2:9 Plea to the Jurisdiction

A plea to the jurisdiction is the procedure to
contest the trial court's subject-matter jurisdic-

tion. To determine whether a court has subject-

matter jurisdiction over a case challenged by a
plea to the jurisdiction, the trial court must look

solely to the pleadings. University of Texas Med-

ical Branch at Galveston v. Mullins, 57 S.W.3d
653, 656 (Tex. App.-Houston [14th Dist.]
2001, no pet.). A trial court is required to exam-
ine evidence to determine whether it has

subject-matter jurisdiction before proceeding

with the case. Because a court must not act with-
out determining whether it has subject-matter

jurisdiction to do so, the court should hear evi-

dence as necessary to determine the issue before
proceeding with the case. However, inquiry into
the substance of the claims presented by the
plaintiff should not go further than is required to
establish jurisdiction. Bland Independent School

District v. Blue, 34 S.W.3d 547, 554 (Tex.
2000).

15.3 Suit in Federal Court

15.3:1 Availability of Federal
Jurisdiction

Federal jurisdiction may be established when

there is diversity of citizenship between the liti-

gants and the amount in controversy exceeds
$75,000. 28 U.S.C. 1332(a). Factors to con-
sider in filing suit in federal court include venue
and procedural rules and the status of the dock-

ets. Comprehensive discussion of federal prac-
tice is beyond the scope of this manual, but a
few important matters are discussed below.
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15.3:2 Pleadings

The plaintiff's initial pleading is called a com-
plaint. Fed. R. Civ. P. 7(a). The ground for fed-
eral jurisdiction must affirmatively appear in the

complaint. Fed. R. Civ. P. 8(a).

15.3:3 Corporation Citizenship

A corporation is deemed a citizen of the state in

which it is incorporated and of the state in which

its principal place of business is located. See 28

U.S.C. 1332(c)(1). Diversity jurisdiction,
therefore, does not exist if either party is a cor-

poration and the other party's domicile is in the

same state with the corporation's principal place

of business or its place of incorporation.

15.3:4 Venue

28 U.S.C. 1391 discusses venue generally and

governs all civil actions brought in U.S. district

courts, except as otherwise provided by law. See

28 U.S.C. 1391(a)(1). Proper venue must be
determined without regard to whether the action

is local or transitory in nature, except as other-

wise provided by law. 28 U.S.C. 1391(a)(2).

A civil action based on diversity jurisdiction can

be brought only in-

1. a judicial district in which any defen-

dant resides, if all defendants reside in

the state in which the district is

located;

2. a judicial district in which a substan-

tial part of the events or omissions

giving rise to the claim occurred or in

which a substantial part of the prop-

erty that is the subject of the action is

situated; or

3. a judicial district in which any defen-

dant is subject to personal jurisdiction

with respect to the action, if there is no

district in which the action may other-
wise be brought.

28 U.S.C. 1391(b).

A natural person, including an alien lawfully

admitted for permanent residence in the United

States, is deemed to reside in the judicial district
in which that person is domiciled. 28 U.S.C.

1391(c)(1).

An entity with the capacity to sue and

be sued in its common name under
applicable law, whether or not incor-
porated, shall be deemed to reside, if
a defendant, in any judicial district in
which such defendant is subject to

the court's personal jurisdiction with
respect to the civil action in question

and, if a plaintiff, only in the judicial
district in which it maintains its prin-

cipal place of business.

28 U.S.C. 1391(c)(2). A defendant that does
not reside in the United States may be sued in

any judicial district, and the joinder of such a

defendant must be disregarded in determining
where the action may be brought with respect to

other defendants. 28 U.S.C. 1391(c)(3).

If a corporation is subject to personal jurisdic-
tion in a state with more than one judicial dis-

trict, the corporation is deemed to reside in any

district in that state within which its contacts

would be sufficient to subject it to personal

jurisdiction if that district were a separate state.

If there is no such district, the corporation is
deemed to reside in the district in which it has

the most significant contacts. 28 U.S.C.

1391(d).

15.4 Venue

15.4:1 Venue Generally

Venue is the place in which a plaintiff has a legal

right to file suit regardless of the defendant's

STATE BAR OF TEXAS15-6
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objections. Unlike subject-matter jurisdiction,
but like in personam jurisdiction, venue can be

conferred by consent or waiver. Tex. R. Civ. P.

86, 255.

If the creditor has a choice of where to file suit,
his attorney should consider such factors as
travel expenses for counsel and witnesses,

docket congestion, and how a local judge and
jury will respond to the creditor, his counsel, and
the nature of the claim asserted.

Venue facts do not have to be pleaded unless the
defendant raises the issue of improper venue. If
that happens, the attorney should amend the
petition, pleading facts to support the choice of

venue.

When properly pleaded, all venue facts are taken
as true unless they are specifically denied by the

adverse party. Tex. R. Civ. P. 87(3)(a); Sanes v.

Clark, 25 S.W.3d 800, 803 (Tex. App.-Waco
2000, pet. denied).

When one or more plaintiffs is joined in a suit,
each must independently establish proper venue.
Tex. Civ. Prac. & Rem. Code 15.003(a); Amer-

ican Home Products Corp. v. Clark, 38 S.W.3d
92, 94 (Tex. 2000).

If the plaintiff's venue allegations are specifi-

cally denied, the plaintiff must support his
pleading by prima facie proof, in the form of an

affidavit complying with Tex. R. Civ. P. 87(3),
that the cause of action accrued in the county of
suit. Tex. R. Civ. P. 87(2)(b). No party, however,
may ever be required for venue purposes to sup-

port the existence of a cause of action by prima
facie proof. At the venue hearing, the pleadings
must be taken as conclusive on the issue of the

existence of a cause of action. Tex. R. Civ. P.
87(3). A finding of improper venue is remedied
by transfer of the cause to a county of proper
venue rather than a dismissal of the cause. Tex.
Civ. Prac. & Rem. Code 15.063(1).

STATE BAR OF TEXAS

There is no interlocutory appeal from a venue

determination. Tex. Civ. Prac. & Rem. Code

15.064(a). On appeal from the trial on the mer-

its, if venue was improper, it is not harmless
error, but is reversible error. Tex. Civ. Prac. &

Rem. Code 15.064(b). A transfer of venue on
the basis of convenience is unique in that it is
the only venue determination that is not subject

to appellate review. Tex. Civ. Prac. & Rem.
Code 15.002(b).

15.4:2 General Venue Rule

The general venue rule is that suit must be

brought-

1. in the county in which all or a substan-

tial part of the events giving rise to the

claim occurred;

2. in the county of the defendant's resi-
dence at the time the cause of action
accrued if the defendant is a natural

person;

3. in the county of the defendant's princi-

pal office in Texas if the defendant is

not a natural person; or

4. if the first three provisions do not
apply, in the county in which the
plaintiff resided at the time of the

accrual of the cause of action.

Tex. Civ. Prac. & Rem. Code 15.002(a).

When the defendant is not a natural person, the

principal office of a defendant is the office at
which the decision makers for the organization
within Texas conduct the daily affairs of the

organization. The mere presence of an agency or
representative does not establish a principal

office. Tex. Civ. Prac. & Rem. Code
15.001(a).

For a brief discussion of venue in federal court,

see section 15.3:4 above. For justice court venue
rules, see Tex. Civ. Prac. & Rem. Code

15.081-.100. Other venue provisions exist;
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some are discussed in section 15.4:3 below. See

also part II. in chapter 19 of this manual.

15.4:3 Mandatory or Permissive
Venue Generally

The general venue statutes contain provisions

for mandatory venue in certain situations and

permissive venue in others. Mandatory venue

provisions supersede the general venue rule. See

Tex. Civ. Prac. & Rem. Code 15.001. "Proper

venue" means venue as provided in the manda-

tory venue statute or by the permissive venue

rules and the general venue rule when the man-

datory rules do not apply. Tex. Civ. Prac. &

Rem. Code 15.001(b). The attorney should

always review the numerous subdivisions of the

venue statutes found at Tex. Civ. Prac. & Rem.

Code 15.001-.100 to determine whether the

nature of the suit or of the parties falls within the

general rule or one of the provisions for manda-

tory or permissive venue. The more commonly

encountered venue provisions applicable to suits

on debts are described briefly in the following

sections, but the attorney should remember that

on occasion one of the venue provisions not dis-

cussed here may apply.

15.4:4 Venue in Suit on Consumer
Debt

In an action founded on a contractual obligation

of the defendant to pay money arising out of or

based on a consumer transaction for goods, ser-

vices, loans, or extensions of credit intended pri-

marily for personal, family, household, or

agricultural use, suit by a creditor on or by rea-

son of the obligation may be brought in either

the county in which the defendant signed the

contract or the county in which the defendant

resides when the action is commenced. A con-

sumer cannot waive this venue right in the con-

tract. Tex. Civ. Prac. & Rem. Code 15.035(b).

In most such cases, filing in another county is a

violation of the Texas Deceptive Trade Practices

Act, unless the plaintiff did not know or have

reason to know that the county in which suit was

filed was not a proper county. Tex. Bus. & Com.

Code 17.46(b)(23), 17.50.

Under the federal Fair Debt Collection Practices

Act, an action brought by a debt collector must

be brought in either the county in which the con-

sumer signed the contract or the county in which

the consumer resides when the action is com-

menced. 15 U.S.C. 1692i(a)(2). Failure to file
suit in a county of proper venue renders the debt

collector liable for damages. 15 U.S.C. 1692k.
See section 2.18 in this manual.

15.4:5 Venue in Breach of Contract
(Nonconsumer)

In a breach-of-contract action, proper venue in
the county in which all or a substantial part of

the events or omissions took place includes the

county in which the contract was formed, was to

be performed, and was allegedly breached. See

Krchnak v. Fulton, 759 S.W.2d 524, 526 (Tex.

App.-Amarillo 1988, writ denied); see also

Tex. Civ. Prac. & Rem. Code 15.002(a)(1).

If a written contract expressly names a definite

place in which suit can be brought, a suit on that

contract can be brought either in that place or in

the defendant's domicile. Tex. Civ. Prac. &

Rem. Code 15.035(a).

15.4:6 Multiple Defendants

If the plaintiff establishes proper venue against

one defendant, venue is proper against all other

defendants in all claims or actions arising out of

the same transaction, occurrence, or series of

transactions or occurrences. Tex. Civ. Prac. &

Rem. Code 15.005. In a suit in which two or

more defendants are joined, any action or omis-

sion by one defendant in relation to venue,

including a waiver of venue by one defendant,

does not impair or diminish the right of any

other defendant to properly challenge venue.

Tex. Civ. Prac. & Rem. Code 15.0641.
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15.4:7 Multiple Claims

If the plaintiff properly joins two or more claims
or causes of action arising from the same trans-
action, occurrence, or series of transactions or
occurrences, and one of the claims or causes of

action is governed by a mandatory venue provi-
sion, the mandatory venue of that claim or cause

of action will control. Tex. Civ. Prac. & Rem.
Code 15.004. Rules for multiple plaintiffs and
intervening plaintiffs can be found at Tex. Civ.
Prac. & Rem. Code 15.003. These rules are
not discussed in this manual.

15.4:8 Transient Person

A transient person may be sued in any county in
which he may be found. Tex. Civ. Prac. & Rem.

Code 15.039.

15.4:9 Decedent's or Ward's Estate

If the suit is against an executor, administrator,

or guardian to establish a money demand against
the estate he represents, the suit may be brought
in the county in which the estate is administered.
Tex. Civ. Prac. & Rem. Code 15.03 1. See gen-

erally chapter 29 of this manual.

15.4:10 Agreement of Parties

If the parties file a written consent to a change of
venue, the court may transfer the cause to a

court in any other county if the receiving court
has jurisdiction of the subject matter. Tex. R.

Civ. P. 255. In a suit filed injustice court, the
court, on written consent of the parties or their
attorneys, may also change the venue to any
other justice court in the same county. Tex. R.
Civ. P. 530. This written consent can be filed at

any time. Tex. Civ. Prac. & Rem. Code
15.063.
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15.4:11 Inability to Obtain Impartial
Trial

On the application of either party, if supported

by the party's affidavit and by affidavits of at
least three credible persons residing in the
county in which the suit is pending, a change of
venue may be granted for any of these reasons:

1. There is so great a prejudice against
the party that he cannot obtain a fair

and impartial trial in that county.

2. There is "a combination against him

instigated by influential persons," so
that the party cannot expect a fair and

impartial trial.

3. An impartial trial cannot be had in that

county.

4. Other sufficient cause, as determined

by the court, exists.

Tex. R. Civ. P. 257.

If a change is granted, transfer will be to-

1. any county of proper venue in the

same or an adjoining district if filed in

district court;

2. any adjoining county of proper venue

if filed in a county court; or

3. if 1. or 2. is not applicable, then to any

county of proper venue.

If a county of proper venue other than the

county of suit cannot be found, the cause must
be removed to-

1. any county in the same or an adjoining

district or to any district in which an
impartial trial can be had, if suit is

filed in district court; or

2. any adjoining county or to any district

in which an impartial trial can be had,
if suit is filed in county court, but the

parties may agree that venue be

15-9
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changed to some other county, and the

order of the court must conform to

their agreement.

Tex. R. Civ. P. 259.

Similar provisions apply to suits in justice court.

Tex. R. Civ. P. 528.

15.4:12 Change of Venue Based on
Convenience of Parties and
Witnesses and in Interest of
Justice

A suit may be transferred for the convenience of

the parties and witnesses and in the interest of

justice to any other county of proper venue on

motion of a defendant filed and served concur-

rently with or before the filing of the answer.

Before transferring the case, the court must find

that-

1. maintenance of the action in the

county of suit would work an injustice

to the movant considering the
movant's economic and personal hard-

ship;

2. the balance of interests of all the par-

ties predominates in favor of the
action's being brought in the other

county; and

3. transfer of the action would not work

an injustice to any other party.

Tex. Civ. Prac. & Rem. Code 15.002(b).
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Chapter 16

Service of Process

16.1 Issuance of Citation

The citation is the document used to notify the

defendant that he has been sued. Requisites of

the citation-form, notice, and copies-are set

forth in Tex. R. Civ. P. 99. When the petition is
filed, the clerk of the court should be requested

to issue the citation. A copy of the citation must

be retained by the clerk in the court's file. Tex.

R. Civ. P. 99(a).

16.2 Kinds of Service

There are three kinds of service:

1. Personal Service-delivery of the

citation and petition to the defendant

in person or to an authorized represen-

tative of a corporate defendant or

other entity; see section 16.3 below.

2. Substituted or Alternate Service-

service on someone other than the

named defendant or service by leaving

the citation and petition at the defen-

dant's usual place of business; see sec-

tion 16.4.

3. Constructive Service-publication of

citation in lieu of actual service on

someone; see section 16.5.

Some form of service must be accomplished.

Even if the defendant has actual notice of the

suit, lack of proper service will void a default

judgment. Wilson v. Dunn, 800 S.W.2d 833,

836-37 (Tex. 1990); Deanne v. Deanne, 689
S.W.2d 262, 263 (Tex. App.-Waco 1985, no
writ). The plaintiff must exercise diligence in

the issuance and service of citation if the lawsuit

was filed close to the deadline for the applicable
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statute of limitation. The mere filing of a suit,

without diligence in effecting service, will not

toll limitations. Murray v. San Jacinto Agency,

Inc., 800 S.W.2d 826, 830 (Tex. 1990); Gant v.
DeLeon, 786 S.W.2d 259, 260 (Tex. 1990) (per
curiam).

16.3 Personal Service

A defendant should be served in person when-

ever possible. This gives the most effective
notice. Alternate forms of service are not usually

permitted unless personal service is impractical.

Personal service may be made by any person

authorized to serve citation and other notices

under Tex. R. Civ. P. 103 by-

1. delivering a true copy of the citation,

with the petition attached and the date

of delivery endorsed on it, to the

defendant in person, or

2. mailing a true copy of the citation,

with petition attached, to the defen-

dant by registered or certified mail.

Tex. R. Civ. P. 106(a). No one who is a party or

who is interested in the outcome of the suit may
serve process. Tex. R. Civ. P. 103. A nonresident

or a resident defendant who is temporarily out of

the state can be served in the sister state by "any

disinterested person who is not less than eigh-

teen years of age, in the same manner as pro-
vided in Rule 106." Tex. R. Civ. P. 108. A party
in a foreign country may be served according to

the provisions of Tex. R. Civ. P. 108a. Service

on a business entity is discussed beginning at
section 16.10 below.

The manner of service must strictly comply with
the Texas Rules of Civil Procedure. Smith v.

16-1
(4/16)



Service of Process

Commercial Equipment Leasing Co., 678

S.W.2d 917, 918 (Tex. 1984) (actual manner of
service-certified mail-conflicted with terms

of citation, which specified personal service

only).

16.4 Substituted Service on
Individual

If personal service cannot be effected, substi-

tuted service may be used.

Upon motion supported by affidavit

stating the location of the defendant's

usual place of business or usual place

of abode or other place where the

defendant can probably be found and

stating specifically the facts showing

that service has been attempted under

either (a)(1) or (a)(2) at the location

named in such affidavit but has not

been successful, the court may autho-

rize service

(1) by leaving a true copy of

the citation, with a copy of

the petition attached, with

anyone over sixteen years

of age at the location spec-

ified in such affidavit, or

(2) in any other manner that

the affidavit or other evi-

dence before the court
shows will be reasonably

effective to give the

defendant notice of the

suit.

Tex. R. Civ. P. 106(b).

Constables and other process servers usually

have their own "rule 106" affidavits. Caution

should be exercised in using their affidavits, as

the validity of any future default judgment may

depend on the form and content of the affidavit

and more generally on the diligence of the offi-

cer in attempting personal service before substi-

tuted service is sought. See Medford v. Salter,

747 S.W.2d 519, 520 (Tex. App.-Corpus
Christi 1988, no writ). Failure to secure the affi-

davit voids any attempt at substituted service

and any judgment based on that service. Wilson

v. Dunn, 800 S.W.2d 833, 836 (Tex. 1990).

Tex. R. Civ. P. 106 does not require that both

personal service and service by mail be

attempted before substituted service is sought.

Harrison v. Dallas Court Reporting College,

Inc., 589 S.W.2d 813, 815 (Tex. Civ. App.-
Dallas 1979, no writ). There is also no require-

ment that the service be attempted at both the

defendant's residential and business addresses.

Pratt v. Moore, 746 S.W.2d 486, 488 (Tex.
App.-Dallas 1988, no writ). A specific show-
ing of what attempts were made to serve the

defendant must appear in the affidavit, however,

and failureto show the specific attempts will
render the substituted service invalid. Medford,

747 S.W.2d at 520. The affidavit must also state
that service was attempted at the location of the

defendant's usual place of business or usual
place of abode or other place where the defen-

dant can probably be found. See Garrels v.

Wales Transportation, Inc., 706 S.W.2d 757,
759 (Tex. App.-Dallas 1986, no writ).

The substituted service order must be followed

strictly. Smith v. Commercial Equipment Leas-

ing Co., 678 S.W.2d 917, 918 (Tex. 1984);
Becker v. Russell, 765 S.W.2d 899 (Tex. App.-
Austin 1989, no writ) (return failed to state that

rule 106 order was posted at front door with

citation and petition as required by order); Hurd

v. D.E. Goldsmith Chemical Metal Corp., 600

S.W.2d 345 (Tex. Civ. App.-Houston [1st
Dist.] 1980, no writ) (return failed to state that

address at which papers were left was defen-

dant's usual place of business).

Service on the defendant's agent, unless the

agent is affirmatively shown to be the defen-

dant's agent for service of process, will not suf-

fice. Encore Builders v. Wells, 636 S.W.2d 722,
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723 (Tex. App.-Corpus Christi 1982, no writ).
Service on the defendant's attorney, without

explicit authorization, does not constitute effec-

tive service. The court can give this explicit

authorization under Tex. R. Civ. P. 106(b) if the

court finds that this service will be reasonably

effective to give the defendant notice of the suit.

See Leach v. City National Bank of Laredo, 733

S.W.2d 578, 580 (Tex. App.-San Antonio
1987, no writ).

Caveat: Service under Tex. R. Civ. P. 106(b) is
not effective on a corporation. For substituted

service on a corporation, see the discussion in

section 16.11:1 below.

See forms 16-1 through 16-4 in this chapter for

forms for substituted service.

16.5 Service by Publication

16.5:1 Grounds for Citation by
Publication

Citation by publication is authorized if-

1. the residence of any party defendant is
unknown to the plaintiff;

2. the defendant is a transient person and

after due diligence the plaintiff has

been unable to locate him; or

3. the defendant is absent from or is a
nonresident of Texas and the plaintiff

has attempted but failed to obtain per-

sonal service of nonresident notice

pursuant to rule 108.

Tex. R. Civ. P. 109. See also Woodv. Brown, 819

S.W.2d 799, 800 (Tex. 1991).

In most jurisdictions, the clerk will issue a cita-
tion based on the affidavit, and a motion and

court order will not be required (the approach

used in this manual). Because a few courts
require a motion, the attorney should ascertain

what the court (or clerk) will require. Although
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Tex. R. Civ. P. 109 permits the plaintiff or his
agent or attorney to execute the affidavit, the

attorney should avoid swearing to facts about

the defendant's whereabouts. The affidavit

should be executed by the plaintiff or his agent.

The attorney should not swear to the truth of the
facts on which the application is based, espe-

cially if the information is derived from a client

or other person; only persons with actual knowl-

edge should sign affidavits incorporating these

facts. See section 1.32:5 in this manual. Before
preparing the affidavit, the attorney should dis-

cuss with the plaintiff the diligence used in try-
ing to learn the defendant's whereabouts, the

basis for statements that the defendant is out of
the state, efforts to serve the defendant under

Tex. R. Civ. P. 108, and other relevant facts, for

inclusion in the affidavit.

Suits against unknown shareholders of a defunct

corporation or against unknown heirs of a dece-

dent may be based on service by publication.

Tex. R. Civ. P. 111. It is the court's duty, before

granting judgment, "to inquire into the suffi-

ciency of the diligence exercised in attempting

to ascertain the residence or whereabouts of the

defendant." Tex. R. Civ. P. 109. The affidavit for

service by publication should specify facts

showing diligence instead of merely reciting

that diligence was used.

Diligence is not shown and a judgment of fore-

closure and tax sale can be set aside after cita-

tion by publication if a search of county tax rolls

or attorney's files would have produced the tax-

payer's address; a search of city records may be

insufficient. Doue v. City of Texarkana, 786

S.W.2d 474, 477 (Tex. App.-Texarkana 1990,
writ denied).

16.5:2 Alternative to Service by
Publication

On motion, the court may order a method of ser-

vice different from publication if the alternative
would be as likely as publication to give the
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defendant actual notice. Tex. R. Civ. P. 109a.

Citation by publication should be used only as a

last resort when other methods are impractical.

16.5:3 Problems with Service by
Publication

Citation by publication will not be effective to

support an in personam judgment against a non-

resident of Texas. Sgitcovich v. Sgitcovich, 241

S.W.2d 142, 146 (Tex. 1951), cert. denied, 342
U.S. 903 (1952). Even a slight defect in the pro-
cedure may render a default judgment invalid.

Flemingv. Hernden, 564 S.W.2d 157, 159 (Tex.
Civ. App.-El Paso 1978, writ ref'd n.r.e.). If
the plaintiff obtains a judgment rendered on ser-

vice of citation by publication without the

defendant's having appeared in person or by an

attorney of his own selection, the court on good

cause can grant a new trial based on an affidavit

filed within two years after signing of the judg-

ment. Tex. R. Civ. P. 329a.

16.5:4 Procedure for Service by
Publication

The citation must be printed in a newspaper

published in the county in which the suit is

pending (or if the suit involves land, the county

in which the land is located) or, if no newspaper

is published there, in an adjoining county. The

citation must be published once a week for four

consecutive weeks, the first publication being at

least twenty-eight days before the return date.

Tex. R. Civ. P. 116. Citation is sent to the sheriff

or constable of the county of publication or to

the clerk of the court in which the case is pend-

ing. Tex. R. Civ. P. 116.

The officer's return includes a printed copy of

the publication and states when it was published.

Tex. R. Civ. P. 117. Requisites of the citation are

in Tex. R. Civ. P. 114. Usually the attorney sub-

mits the plaintiff's affidavit to the clerk of the

court in which the case is pending, who issues

the citation and may also serve the citation by

publication. Some courts have required a motion

and hearing before ordering citation by publica-

tion. For an affidavit and a letter to the clerk

requesting citation by publication, see forms

16-7 and 16-8 in this chapter.

16.5:5 Appointment of Attorney Ad
Litem

If service has been made by publication and no

answer has been filed or appearance entered

within the prescribed time, the court must

appoint an attorney ad litem to defend the suit

on behalf of the defendant. Tex. R. Civ. P. 244;
see Cahill v. Lyda, 826 S.W.2d 932, 933 (Tex.
1992). See forms 16-11 through 16-13 in this
chapter for a motion for appointment of attorney

ad litem and for orders appointing and discharg-

ing the attorney.

16.5:6 Citation by Publication by
Private Process Server
Questionable

Although Tex. R. Civ. P. 103 authorizes service

(without restricting the type of service) by any

person authorized by law or by written order of

the court who is not less than eighteen years old,

Tex. R. Civ. P. 116 states that "[t]he citation,

when issued, shall be served by the sheriff or

any constable of any county of the State of

Texas or by the clerk of the court in which the

case is pending." A close reading of these two

rules raises a question of whether citation by

publication can be made by a process server

other than a sheriff, constable, or clerk of the

court.

16.6 Service by Officer or Process
Server

The clerk will typically send the citation to the

sheriff or constable for service, but any other

person eighteen years or older authorized by law

or by written court order may be used instead.

The order authorizing a person to serve process

16-4
(4/16)

STATE BAR OF TEXAS

16.5



Service of Process

may be made without written motion, and no fee

may be imposed for issuance of the order. Ser-

vice by registered or certified mail, if requested,
must be made by the clerk of the court in which

the case is pending. Tex. R. Civ. P. 103.

Often, a constable or a private process server
can effect service more quickly than a sheriff.
Sheriffs are usually busy handling criminal mat-
ters and other emergencies. The plaintiff's attor-
ney may request that the clerk send documents

to be served directly to the constable, sheriff, or
private process service or back to the attorney.
Having the citation sent to the attorney is recom-
mended because the attorney or his staff can

check the documents for accuracy before for-
warding them to the appropriate officer, and this

method provides an opportunity for the attorney

to ask the person serving process to send the
return back to the attorney instead of the clerk to

make certain the return is correct. If additional

instructions are needed, they can be provided.

This procedure provides a more direct and per-
sonal contact with the officer to effect service

and learn more quickly about problems the offi-

cer may be having in effecting service.

Sheriffs and constables are not restricted to ser-

vice in their own counties. Citation and other

notices "may be served anywhere by (1) any
sheriff or constable or other person authorized

by law or, (2) by any person authorized by law

or by written order of the court who is not less
than eighteen years of age." Tex. R. Civ. P. 103.

Tex. Loc. Gov't Code 86.021(d) provides that
a constable may execute process anywhere in
the county in which his precinct is located or in

a contiguous county, "[r]egardless of the Texas
Rules of Civil Procedure," but the constable
may not retain a fee for serving civil process.

There is no statute governing where a sheriff

may serve process. The Local Government Code

provides that the sheriff "shall execute all pro-

cess and precepts directed to the sheriff by legal

authority." Tex. Loc. Gov't Code 85.021(a).
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16.7 Procedure for Service

16.7:1 Involvement of Attorney and
Staff

The procedure recommended in this manual

calls for the creditor's attorney to be more
involved in service of process than is customary
in most other kinds of litigation. This additional

work is warranted because it helps ensure that
service is accomplished correctly. Also, the pro-
cedure will be more efficient because it will
avoid last-minute, time-consuming corrective

measures that might otherwise be required.

Strict compliance with applicable statutory pro-
visions and the court's orders regarding issuance

and service of citation is required to support a
default judgment. Virtually any deviation will be

sufficient to set aside a default judgment on

appeal by writ of error. See, e.g., McKanna v.

Edgar, 388 S.W.2d 927 (Tex. 1965).

16.7:2 Filing of Petition

If the defendant is to be served in the county in
which the petition is filed, the clerk will typi-
cally collect the officer's fee at the time of filing

and forward the citation directly to the officer. If

the defendant is to be served in another county,

the clerk usually will not collect the officer's fee
but will send the citation to the plaintiff's attor-
ney for the attorney to forward, with the fee for
service, to the out-of-county officer. It is recom-
mended that in every case, including same-

county service, the attorney request the clerk to

send the citation to the attorney's office. This
procedure allows the attorney to directly contact

the sheriff or constable when forwarding the

citation, so that he can provide specific informa-
tion about the defendant's location and request

that the return be sent to the attorney rather than
to the clerk. See the letter at form 16-9 in this

chapter. It also allows the attorney to monitor

service more efficiently; see section 16.7:3

below.
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16.7:3 Service of Citation

When service has been accomplished, the

answer day should be calculated (see section

16.15:4 below) and calendared. The attorney

should ask the officer to send the completed

return to the attorney rather than the clerk. The

attorney should check the return for correctness

and completeness, including that the correct

party was served, that the capacity of the party

served is shown if appropriate, and so forth (see

the checklist at section 16.8), especially if a

default judgment will be sought or if substituted

service or service on an agent was used. The

return should then be forwarded to the clerk for

filing.

Processing the return through the law office
removes the need to check it at the courthouse

and lessens the likelihood of a later challenge to

its sufficiency. It also provides an efficient way

to learn the date of service and to compute the

answer day, because the attorney will then not

have to call the clerk for that information.

If the officer is unable to serve the citation, the

attorney should request that the officer return it

to the attorney and not to the court. The court

will likely be unwilling to reissue the same cita-

tion to the officer if the attorney learns new

information regarding the defendant's where-

abouts, and a fee for an alias or pluries citation

will be required.

The attorney should determine the correct filing

fee in advance by contacting the clerk's office

(the most reliable method) or by consulting an

up-to-date schedule that has been provided by

the clerk. Although basic fees are established by

various statutes (see, for example, Tex. Loc.

Gov't Code 118.052), the exact fee is usually

determined more easily by asking the clerk. It is

also safer to do so, because most clerks will

return a petition unfiled if the tendered fee is

insufficient, and some clerks will not accept a

petition if the tendered amount exceeds the cor-

rect fee. The same procedure should be followed

for sheriff's and constable's fees and is espe-

cially advisable when working with out-of-

county clerks or officers.

16.7:4 Alias or Pluries Citation

Citations do not expire under Texas law. Offi-

cers, however, will typically return an unserved

citation to the clerk or plaintiff's attorney after

several unsuccessful service attempts have been

made. Unless the first citation is defective in

some manner, however, it should still be valid

for service.

If the original citation has been returned

unserved to the clerk, the plaintiff's attorney

may request that a new citation be issued. The

first new citation issued is called an "alias" cita-

tion; the second, a "pluries" citation; a subse-

quent renewal is called "second pluries citation"

and so forth. Issuance of an alias or other subse-

quent citation requires payment of an additional

fee.

There is no requirement that a new citation be

issued when substituted service is sought. See

Tex. R. Civ. P. 106(b).

16.7:5 Procedure for Substituted
Service

The officer may report that he is unable to serve

the defendant in person or by mail as required

by the citation but believes that he can serve an
appropriate person other than the defendant

under an order for substituted service. If, after

communicating with the officer, the attorney

deems substituted service appropriate, he should

send the officer an affidavit for the officer to

sign, drafted to describe the specific situation.

When returned, the completed affidavit should

be attached to a motion for substituted service

and the motion and a proposed order should then

be presented to the judge.

16-6
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If the motion is denied, the judge or the clerk

will usually notify the attorney of the reason for

the denial. The attorney should request that, if

the motion is granted, the citation be sent to the

officer with the order for substituted service

attached, with a copy to the attorney. Issuance of

another citation, though not required, ensures
that the order will be attached to a citation and

that the officer will not have to search his files

for the appropriate citation. Substituted service

is discussed at section 16.4 above. See forms

16-1 through 16-4 in this chapter for forms for
substituted service.

16.7:6 Service by Certified or
Registered Mail

Service of citation may be made by registered or

certified mail, return receipt requested. The

court clerk mails the citation, with a copy of the

petition attached. Tex. R. Civ. P. 103, 106. The
primary problem with service of citation by cer-

tified or registered mail is that there is no way to

compel the defendant to sign for the letter; he is
free to refuse delivery. Although there is no

requirement that delivery be restricted to the

addressee only, it is the better practice to do so.

The signature on the green return card must be

that of the defendant or his authorized agent for

service, unless a "rule 106(b)" order is obtained

for substituted service. See American Universal

Insurance Co. v. D.B.&B., Inc., 725 S.W.2d 764
(Tex. App.-Corpus Christi 1987, writ ref'd
n.r.e.) (no showing person who signed was

authorized agent); Pharmakinetics Laborato-

ries, Inc. v. Katz, 717 S.W.2d 704, 706 (Tex.

App.-San Antonio, 1986, no writ) (return

receipt insufficient when addressed to defen-

dant's agent but signed by unidentified person).

The return of service by mail must also meet all

the requirements governing the return of per-

sonal service and must contain the return receipt
with the address's signature. Tex. R. Civ. P.

107(c); see also Metcalf v. Taylor, 708 S.W.2d

57, 58-59 (Tex. App.-Fort Worth 1986, no
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writ) (return failed to show either when citation

was served or manner of service and was not

signed by officer); Melendez v. John R.

Schatzman, Inc., 685 S.W.2d 137, 138 (Tex.
App.-El Paso 1985, no writ). The return need

not state the actual date of delivery, however, if

the postmark on the return receipt is clear. Nel-

son v. Remmert, 726 S.W.2d 171, 172 (Tex.
App.-Houston [14th Dist.] 1987, writ ref'd

n.r.e.).

The use of service by mail as a form of substi-

tuted service was approved by the supreme court
in State Farm Fire & Casualty Co. v. Costley,

868 S.W.2d 298 (Tex. 1993). See section 16.4
above for a discussion of substituted service.

16.8 Return of Service

Before filing the officer's return with the clerk,

the attorney should review the return to make

sure it meets the requirements of applicable law

and will, if appropriate, support alternate service

or service on an agent. A person who knowingly

or intentionally falsifies a return of service may

be prosecuted for tampering with a governmen-

tal record as provided by chapter 37 of the Texas

Penal Code. Tex. Civ. Prac. & Rem. Code
17.030(d).

1. The citation must be endorsed with the
hour and date the officer or other

authorized person received it, the
manner in which he executed it, and

the time and place the process was

served; it must be signed officially by

the officer or authorized person. The

citation must be executed and returned

"without delay." Tex. R. Civ. P. 16,
105.

2. The officer or authorized person must

complete a return of service that may,

but need not, be endorsed on or

attached to the citation. Tex. R. Civ. P.

107(a). See also Tex. Civ. Prac. &
Rem. Code 17.030(b)(1)(A).
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3. The return, along with any document

to which it is attached, must include-

a. the cause number and case name;

b. the court in which the case is

filed;

c. a description of what was served;

d. the date and time the process was

received for service;

e. the person or entity served;

f. the address served;

g. the date of service or attempted

service;

h. the manner of delivery of service

or attempted service;

i. the name of the person who

served or attempted to serve the

process; and

j. if the person who served or

attempted to serve the process is

a process server certified under

order of the Texas Supreme

Court, his identification number

and the expiration date of his

certification.

Tex. R. Civ. P. 107(b). See also
Tex. Civ. Prac. & Rem. Code

17.030(b)(2).

4. If the defendant is a corporation or

partnership, the return must show the

name of the individual to whom the

citation and petition were delivered

and that person's title or capacity. See

Cox Marketing, Inc. v. Adams, 688

S.W.2d 215, 218 (Tex. App.-El Paso
1985, no writ).

5. If the citation was served by mail

under rule 106, the return must contain

the return receipt (green card), signed

by the addressee. Tex. R. Civ. P.

107(c).

6. If the citation was not served, the

return must show the diligence used

by the officer or authorized person to

execute the citation, the cause of fail-

ure to execute it, and where the defen-

dant is to be found, if ascertainable.

Tex. R. Civ. P. 107(d).

7. The citation must be signed by the

officer or authorized person who

serves or attempts to serve the citation.

If signed by someone other than a

sheriff, constable, or clerk of the court,

the return must either be verified or

signed under penalty of perjury. A

return signed under penalty of perjury

must include the statement prescribed

in Tex. R. Civ. P. 107(e). See Tex. R.
Civ. P. 107(e). See also Tex. Civ. Prac.
& Rem. Code 17.030(c).

8. If the citation was served by an alter-

native method authorized by the court

(see Tex. R. Civ. P. 106), the proof of
service must be made in the manner

ordered by the court. Tex. R. Civ. P.

107(f).

9. The return and any document to which

it is attached must be filed with the

court and may be filed electronically

or by facsimile, if available. Tex. R.

Civ. P. 107(g). See also Tex. Civ. Prac.
& Rem. Code 17.030(b)(1)(B).

10. If substituted service will be

requested, the first return must clearly

show the attempted service by regular

methods. See Tex. R. Civ. P. 106, 107.

11. If the citation was served on the secre-

tary of state because the corporate

defendant's registered agent could not

be found (Tex. Bus. Orgs. Code

5.25 1), the return for the first,

unserved citation must show "the dili-

gence used by the officer in executing

the citation or the cause of his failure

to execute it." David A. Carl Enter-
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prises v. Crow-Shutt # 14, 553 S.W.2d
118, 120 (Tex. Civ. App.-Houston
[1st Dist.] 1977, no writ). See section
16.11:1 below. A showing of diligence
requires a specific factual statement

describing how the officer actually
attempted to serve the defendant, not
merely a general statement that rea-

sonable diligence was used. See Med-

fordv. Salter, 747 S.W.2d 519, 520
(Tex. App.-Corpus Christi 1988, no
writ).

12. If the citation was served on the secre-

tary of state for any reason, the return
must show that the secretary of state
was served with duplicate copies of

the process. Tex. Bus. Orgs. Code
5.252; Tex. Civ. Prac. & Rem. Code

17.045(a).

16.9 Out-of-State Service on
Individual

A resident defendant's absence from the state

does not prevent his being served; the rule pro-
vides for service by a disinterested person who
is at least eighteen years of age with the same

effect as if he had been served with citation
within the state. Service on a nonresident indi-
vidual can also be had. See Tex. R. Civ. P. 108.
Also, if the defendant engaged in business in
Texas, service can be had under the long-arm

statute, Tex. Civ. Prac. & Rem. Code 17.041-
.045, discussed at section 16.14 below. See
forms 14-14 through 14-20 in this manual for
clauses for party designation.

16.10 Service on Partnership

Service on any partner will support a judgment
against the partnership and against the individ-
ual partner actually served. Tex. Civ. Prac. &
Rem. Code 17.022, 31.003. If the partnership
has an office, place of business, or agency in a
state or county other than that in which the part-
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nership "resides," citation may be served on any

agent or clerk employed there if the action grew
out of that business and the suit was brought in

that county. Tex. Civ. Prac. & Rem. Code
17.021(a). Service on an agent or clerk is also

permissible if no partner can be found "after dil-
igent search and inquiry." Tex. Civ. Prac. &
Rem. Code 17.021(b). A foreign partnership
engaging in business in Texas may be served
under the long-arm statute, discussed at section
16.14 below. Individual liability for partnership

debts is discussed briefly at sections 6.26
through 6.28 in this manual. See forms 14-17
and 14-18 for clauses for party designation.

If a default judgment against a partnership or
unincorporated association is attacked by writ of
error, the judgment will not stand unless the
plaintiff shows strict compliance with the
requirements of Tex. Civ. Prac. & Rem. Code

17.021(a). See Ashley Forest Apartments

(Lindsay Enterprises) v. Almy, 762 S.W.2d 293,
294-95 (Tex. App.-Houston [14th Dist.] 1988,
no writ).

The citation must also comply with the require-
ment of Tex. R. Civ. P. 99 that it be "directed to

the defendant." To withstand an attack on a
default judgment against a partnership, the cita-

tion must be directed to the partnership and not
just a partner. ISO Production Management

1982, Ltd. v. M&L Oil & Gas Exploration, Inc.,

768 S.W.2d 354, 355-56 (Tex. App.-Waco
1989, no writ). A judgment may stand against an
individual partner not served if he files an
answer or otherwise appears either personally or
through his attorney. Bentley Village, Ltd. v.
Nasits Building Co., 736 S.W.2d 919, 923 (Tex.
App.-Tyler 1987, no writ).

Service may be had on a limited partnership by
serving any general partner or the registered

agent for service of process. Tex. Bus. Orgs.
Code 5.201, 5.255(2). If the registered agent
is an organization as described in Tex. Bus.
Orgs. Code 5.201(b)(2)(B), any employee of
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the organization may receive service at the reg-

istered office. Tex. Bus. Orgs. Code 5.201(d).
If the limited partnership fails to appoint or

maintain an agent for service of process or if the

registered agent cannot be found with reason-

able diligence, service may be had through the

secretary of state. Tex. Bus. Orgs. Code 5.251.

No special statutes exist regarding service on a

limited liability partnership. The rules applica-

ble to partnerships apply.

16.11 Service on Business
Corporation

16.11:1 Texas Corporation

The president, all vice-presidents, and the regis-

tered agent are agents for service on a corpora-

tion, and citation may be served on any one of

them. Tex. Bus. Orgs. Code 5.201, 5.255(1).
The record must show that the person to be

served is one of the statutorily designated per-

sons. If neither the pleading nor the citation

show that the person served was the statutory

designee, a default judgment will not stand. Cox

Marketing, Inc. v. Adams, 688 S.W.2d 215, 217

(Tex. App.-El Paso 1985, no writ).

If the registered agent is an organization as

described in Tex. Bus. Orgs. Code

5.201(b)(2)(B), any employee of the organiza-
tion may receive service at the registered office.

Tex. Bus. Orgs. Code 5.201(d). If the corpora-

tion has failed to appoint or maintain a regis-

tered agent or if with reasonable diligence the

registered agent cannot be found at the regis-

tered office, service may be effected on the

Texas secretary of state. Tex. Bus. Orgs. Code

5.25 1. See also Tex. Bus. Orgs. Code 5.252.
Because a specific procedure is provided by the

Business Organizations Code, the attorney

should not use the substituted service procedure

set out in Tex. R. Civ. P. 106 for a corporation if

attempts to serve the corporation have been

unsuccessful. In such a case, "the officer's

[unserved] return must itself show the diligence

used by the officer to execute the citation and

the cause of his failure to execute." For service

on the secretary of state to support a default

judgment, there must be "affirmative proof' in

the record to show reasonable diligence, and no

presumption will be indulged to aid the officer's

return. David A. Carl Enterprises v. Crow-Shutt

# 14, 553 S.W.2d 118, 120 (Tex. Civ. App.-
Houston [1st Dist.] 1977, no writ); see also

Advertising Displays, Inc. v. Cote, 732 S.W.2d

360, 363 (Tex. App.-Houston [14th Dist.]
1987, no writ) (describing efforts that demon-

strated "reasonable diligence").

The record must show that the secretary of state

forwarded the process, notice, or demand by

certified mail, with return receipt requested,

addressed to the corporation at its most recent

address on file with the secretary of state. Tex.

Bus. Orgs. Code 5.253. If a defendant corpora-

tion fails to keep the secretary of state notified

of its current address, a default judgment based

on the faulty address will stand. Tankard-Smith,

Inc. General Contractors v. Thursby, 663

S.W.2d 473, 475-76 (Tex. App.-Houston [14th
Dist.] 1983, writ ref'd n.r.e.); see TXXN, Inc. v.

D/FW Steel Co., 632 S.W.2d 706, 707-08 (Tex.
App.-Fort Worth 1982, no writ). Also, absent

fraud or mistake, the failure of the corporation to

claim the notice sent by the secretary of state

will not void a default judgment. Zuyus v.

No'Mis Communications, Inc., 930 S.W.2d 743,

746-47 (Tex. App.-Corpus Christi 1996, no
writ).

16.11:2 Foreign Corporation
Required to Register to
Conduct Business in Texas

If a foreign corporation is transacting business

in Texas, it may be required to register and have

a registered agent in Texas. Tex. Bus. Orgs.

Code 9.001, 9.004. Service on such a corpo-

ration is the same as for a domestic corpora-

tion-on the president, any vice-president, or

the registered agent. Tex. Bus. Orgs. Code
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5.201, 5.255(1). If the registered agent is an
organization as described in Tex. Bus. Orgs.
Code 5.201(b)(2)(B), any employee of the
organization may receive service at the regis-
tered office. Tex. Bus. Orgs. Code 5.201(d). If
there is no registered agent or if he cannot be
found at the registered office with reasonable
diligence, the secretary of state is an agent for
service. Tex. Bus. Orgs. Code 5.251. See sec-
tion 16.11:1 above.

For a default judgment against a foreign corpo-
ration to stand, an affirmative showing must be

made by the plaintiff on the face of the record,
by proof independent of the allegations in the
petition, recitals in the citation, or statements in
the officer's return, that the person served was in
fact the defendant's agent for service. NBS
Southern, Inc. v. Mail Box, Inc., 772 S.W.2d

470, 471-72 (Tex. App.-Dallas 1989, writ
denied); but see Conseco Finance Servicing v.
Klein Independent School District, 78 S.W.3d

666, 671-72 (Tex. App.-Houston [14th Dist.]
2002, no pet.) (holding that a recital in the peti-
tion naming the registered agent is sufficient
prima facie evidence unless the defaulted defen-
dant proves otherwise). A default judgment
against a foreign corporation was held to be void
when the pleadings referred only to the defen-
dant's "address" (a post office box) and not to
the "home office"; that the defendant received
actual notice was irrelevant. Bank ofAmerica,

N. TS.A. v. Love, 770 S.W.2d 890, 891-92 (Tex.
App.-San Antonio 1989, writ denied); see also
Carjan Corp. v. Sonner, 765 S.W.2d 553, 555
(Tex. App.-San Antonio, 1989, no writ) (cita-
tion sent to "last known mailing address" did not
establish that citation was sent to "home office"
address when petition did not indicate that
address was "home office"); Seeley v. KCI USA,

Inc., 100 S.W.3d 276 (Tex. App.-San Antonio
2002, no pet.) (court refused to infer that address
listed in petition was defendant's home office
address). The better practice is to state in the
petition and citation that the defendant's address
is his "home or home office" address. See World
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Distributors, Inc. v. Knox, 968 S.W.2d 474,

477-78 (Tex. App.-El Paso 1998, no writ).

If a foreign corporation is formed when a certifi-

cate of formation (or similar instrument) filed

with a foreign governmental authority takes

effect, the law of the jurisdiction in which the

foreign governmental authority is located gov-

erns the formation and internal affairs of the cor-
poration. Tex. Bus. Orgs. Code 1.102. If the

foreign corporation is not formed by the filing

instrument, the law governing the corporation's

formation and internal affairs is that of the juris-
diction of formation. Tex. Bus. Orgs. Code

1.103. See Tex. Bus. Orgs. Code 1.002(43)
for a definition of the termurisdiction offorma-

tion.

16.11:3 Foreign Corporation Not
Having Certificate of
Authority to Conduct
Business in Texas

In many cases that might give rise to a collection

suit (for example, conducting an isolated trans-
action completed within thirty days and not in

the course of a number of repeated, like transac-

tions), a foreign corporation may do business in

Texas without being required to register. See

Tex. Bus. Orgs. Code 9.002. In these cases,

citation may be served under the Texas long-arm

statute, discussed at section 16.14 below.

If a foreign corporation's registration is revoked,

the secretary of state is the agent of the foreign

corporation for service of process. Tex. Bus.

Orgs. Code 5.251.

16.11:4 Professional Corporation

The Texas Business Organizations Code does

not contain specific provisions regarding service

on a professional corporation. Rules applicable

to a for-profit corporation, therefore, apply. Tex.

Bus. Orgs. Code 2.109. See section 16.11:1
above.
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16.11:5 Allegations in Pleadings

Form 14-16 in this manual contains party desig-

nations for a suit against a corporate defendant.

16.12 Service on Nonprofit
Corporation

16.12:1 Texas Nonprofit Corporation

Service on a nonprofit corporation may be

effected by serving the president, any vice-
president, or the registered agent of the corpora-

tion. Tex. Bus. Orgs. Code 5.201, 5.255(1). If
a committee is authorized to perform the corpo-

ration's chief executive function, each member

of the committee is an agent of the corporation.

Tex. Bus. Orgs. Code 5.255(5). If the regis-
tered agent is an organization as described in

Tex. Bus. Orgs. Code 5.201(b)(2)(B), any
employee of the organization may receive ser-
vice at the registered office. Tex. Bus. Orgs.

Code 5.201(d). If there is no registered agent

or he cannot be found at the registered office
with reasonable diligence, the secretary of state

can be served. Tex. Bus. Orgs. Code 5.251.

See section 16.11:1 above.

16.12:2 Foreign Nonprofit
Corporation

Citation for a foreign nonprofit corporation
authorized to transact business in Texas may be

served on the president, any vice-president, the

registered agent, or any member of a committee

performing the chief executive function of the

corporation. Tex. Bus. Orgs. Code 5.201,

5.255(1), (5). If the registered agent is an organi-

zation as described in Tex. Bus. Orgs. Code

5.201(b)(2)(B), any employee of the organiza-
tion may receive service at the registered office.

Tex. Bus. Orgs. Code 5.201(d). If there is no
registered agent or he cannot be found at the

registered office with reasonable diligence, the

secretary of state is an agent for service. Tex.

Bus. Orgs. Code 5.251. See section 16.11:2

above. A corporation engaging in business in

Texas without maintaining a designated regis-

tered agent in the state may be served under the
long-arm statute, discussed at section 16.14

below.

16.13 Service on Other Business
Entities

16.13:1 Professional Association

Service on a professional corporation may be

effected on each person who is a governing per-

son of the corporation or the registered agent.
Tex. Bus. Orgs. Code 5.201, 5.255(4). If the
registered agent is an organization as described

in Tex. Bus. Orgs. Code 5.201(b)(2)(B), any
employee of the organization may receive ser-

vice at the registered office. Tex. Bus. Orgs.

Code 5.201(d).

16.13:2 Limited Liability Company

Service on a limited liability company may be
effected on the managers or members, if any, or

on the registered agent of the company. Tex.

Bus. Orgs. Code 5.201, 5.255(3). If the regis-
tered agent is an organization as described in
Tex. Bus. Orgs. Code 5.201(b)(2)(B), any
employee of the organization may receive ser-

vice at the registered office. Tex. Bus. Orgs.

Code 5.201(d). If the company fails to appoint

or maintain an agent or the agent cannot be

found through reasonable diligence, service may

be effected through the secretary of state. Tex.

Bus. Orgs. Code 5.251.

16.13:3 Service on Association or
Joint-Stock Company

Citation for a domestic or foreign unincorpo-
rated joint-stock company or association may be

served on the president, secretary, treasurer, or

general agent. Tex. Rev. Civ. Stat. art. 6134. But

see Tex. Civ. Prac. & Rem. Code 17.023,
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which provides that citation may be served by

(1) serving the president, vice-president, cashier,
assistant cashier, or treasurer of the association;
(2) serving the local agent of the association in

the county in which the suit is brought; or
(3) leaving a copy of the citation at the principal
office of the association during office hours. If
no officer on whom citation may be served
resides in the county in which suit is brought
and the association has no agent in that county,
citation may be served on any agent represent-
ing the association in Texas.

Party designations for pleading an unincorpo-
rated entity as a defendant are at form 14-19 in

this manual.

16.14 Service under Texas Long-
Arm Statute

16.14:1 Jurisdictional and Statutory
Reach of Long-Arm Statute

By its terms, the Texas long-arm statute reaches

any foreign corporation, nonresident natural per-
son, foreign partnership, foreign association, or

foreign joint-stock company doing business in
Texas. Tex. Civ. Prac. & Rem. Code 17.041-
.045. "Doing business" is defined, albeit nonex-

clusively, in Tex. Civ. Prac. & Rem. Code
17.042. See also Kawasaki Steel Corp. v. Mid-

dleton, 699 S.W.2d 199 (Tex. 1985), in which
the supreme court dispensed entirely with the
statutory requirements of doing business in
Texas in order to find jurisdiction over the
defendant because the defendant sold a product

that could be reasonably expected to find its way
through the stream of commerce to Texas.

As a practical matter, the reach of long-arm
jurisdiction has become coextensive with the
"minimum contacts" doctrine first expressed by

the U.S. Supreme Court in International Shoe

Co. v. Washington, 326 U.S. 310 (1945).

STATE BAR OF TEXAS

The requirements for exercise of long-arm juris-

diction are as follows:

1. The nonresident defendant must have

purposefully established minimum

contacts with Texas. In this regard,
there must be a substantial connection

between the defendant and Texas aris-
ing out of the action or conduct of the

defendant in Texas. If specific juris-
diction is asserted, the cause of action
must arise out of or relate to the defen-
dant's contacts with Texas; if general

jurisdiction is asserted, there must

have been continuous and systematic

contacts between the defendant and
Texas and a showing of substantial

activities by the defendant in Texas.

2. The assertion of personal jurisdiction
must comport with fair play and sub-

stantial justice. The defendant must
present a compelling case that the
presence of some consideration would

render jurisdiction unreasonable.

CSR Ltd. v. Link, 925 S.W.2d 591, 594-95 (Tex.
1996); Guardian Royal Exchange Assurance v.

English China Clays, PL.C., 815 S.W.2d 223,
226-29 (Tex. 1991).

16.14:2 Person to Be Served

Service on Registered Agent: The registered
agent of an entity may be served on behalf of the
entity. Tex. Bus. Orgs. Code 5.201(b)(1). The
registered agent may be (1) an individual who is
a Texas resident and has consented to serve as

the registered agent of the entity or (2) an orga-
nization that is registered or authorized to do

business in Texas and has consented to serve as
the registered agent of the entity. Tex. Bus.

Orgs. Code 5.201(b)(2). If the registered agent
is an organization as described in Tex. Bus.
Orgs. Code 5.201(b)(2)(B), any employee of
the organization may receive service at the reg-
istered office. Tex. Bus. Orgs. Code 5.201(d).
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The designation or appointment of a person as

registered agent by an organizer is an affirma-

tion that the person named in the filing instru-

ment has consented to serve in that capacity.

Tex. Bus. Orgs. Code 5.2011.

Service on Secretary of State: Citation may

be served on the secretary of state in the follow-

ing situations:

1. The defendant does not maintain a

place of regular business in Texas or a

designated agent, regardless of any

statutory requirement. Service on the
secretary of state is permissible only if

service cannot be effected on the per-

son in charge of the defendant's busi-
ness in Texas (see discussion above).

See McKanna v. Edgar, 388 S.W.2d
927, 929 (Tex. 1965).

2. The nonresident defendant has not

appointed or maintained in Texas a

designated agent for service when
required to do so.

3. Two unsuccessful attempts have been

made on different business days to

serve each designated registered

agent.

4. The defendant is not required to desig-

nate an agent for service, but becomes

a nonresident after a cause of action

arises but before the cause is matured

by suit in a court of competent juris-

diction.

Tex. Civ. Prac. & Rem. Code 17.044.

If the secretary of state is served, duplicate cop-

ies of the citation and petition must be delivered

and the pleading must state the name and home

or home office address of the defendant. Tex.

Civ. Prac. & Rem. Code 17.045(a). To sustain

a default judgment, the record must contain

proof, such as a certificate from the secretary of

state, that the defendant was in fact served by

the secretary of state. Whitney v. L&L Realty

Corp., 500 S.W.2d 94, 96 (Tex. 1973). If the
petition does not allege that the defendant per-
formed a specific act in Texas, the defendant's
evidence that he is a nonresident of Texas will

negate jurisdiction. Siskind v. Villa Foundation

for Education, Inc., 642 S.W.2d 434, 438 (Tex.
1982). A default judgment based on long-arm
service by the secretary of state will not be sus-
tained unless the petition contains allegations
that, if true, would make the defendant amena-
ble to process by use of the long-arm statute, and
there is proof in the record that the defendant
was, in fact, served in the manner required by

statute. See McKanna, 388 S.W.2d at 927; South

Mill Mushrooms Sales v. Weenick, 851 S.W.2d

346, 350 (Tex. App.-Dallas 1993, writ denied).

To comply strictly with the long-arm statute,
substituted service on an individual nonresident
with no regular place of business and no regis-
tered agent for service of process in Texas
requires that the secretary of state be provided

with a home address, not a business address, for
service. Chaves v. Todaro, 770 S.W.2d 944, 946

(Tex. App.-Houston [1st Dist.] 1989, no writ);
see also Bannigan v. Market Street Developers,

Ltd., 766 S.W.2d 591, 592-93 (Tex. App.-
Dallas 1989, no writ) (mailing petition to "mer-
chant's notice address" did not strictly comply

with statute, which requires plaintiff to provide
secretary of state with "home" or "home office"

address). The address must be current; providing
the secretary of state with an out-of-date address
for a nonresident doing business in Texas will
render a default judgment void on direct attack.

On a collateral attack, recitations of due service
on the face of the judgment would probably suf-

fice. Bludworth Bond Shipyard v. M/V Carib-

bean Wind, 841 F.2d 646, 650 & n.7 (5th Cir.
1988).

It is not necessary that the secretary of state per-
sonally be served. Capitol Brick, Inc. v. Fleming

Manufacturing Co., 722 S.W.2d 399, 400 (Tex.
1986). For letters for service of citation on the
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secretary of state, see forms 16-5 and 16-6 in

this chapter.

Service on Person in Charge of Nonresident
Defendant's Business: If the defendant is not
required to maintain a registered agent for ser-
vice of process and the action arises from the
nonresident's business in Texas, citation may be

served on the person who, at the time of service,
is in charge of any business in which the nonres-

ident defendant is engaged in Texas. A copy of
the process and notice of service on that person
must be sent to the defendant or to the defen-
dant's principal place of business by registered

mail or by certified mail, return receipt
requested. Tex. Civ. Prac. & Rem. Code

17.043, 17.045(c), (d).

Service on Administrators of Nonresident
Decedents and on Agents of Nonresident
Incompetents: If the secretary of state was

the agent for service of process on a nonresident
decedent, the secretary of state is the agent for

the decedent's nonresident administrator, execu-

tor, or personal representative or, if no personal
representative is appointed, for the deceased's
heir under the law of the foreign jurisdiction.

Tex. Civ. Prac. & Rem. Code 17.044(c).

If the secretary of state is an agent for service of
process on a nonresident who is adjudged

incompetent, the secretary of state is an agent

for service of process on the nonresident's
guardian or personal representative. Tex. Civ.
Prac. & Rem. Code 17.044(d).

If the secretary of state is served with duplicate
copies of process as an agent for a nonresident

administrator, executor, heir, guardian, or per-
sonal representative of a nonresident, the secre-
tary of state shall require a statement of the

person's name and address and shall immedi-
ately mail a copy of the process to the person.

Tex. Civ. Prac. & Rem. Code 17.045(e).

For letters for service of citation on the secretary
of state, see forms 16-5 and 16-6 in this chapter.
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16.15 Sheriff or Constable
Reluctant to Serve Citation

The attorney occasionally will encounter diffi-

culty in getting a sheriff or constable to serve a
defendant whose whereabouts are known.

Often, the problems result from the officers'
busy schedules. The attorney should provide the
officer with as much information as possible and
stay directly in touch with the officer to supply

additional information as required.

16.15:1 Statutory Remedies

The Local Government Code requires that "[t]he

sheriff shall execute all process and precepts
directed to the sheriff by legal authority and

shall return the process or precept to the proper
court on or before the date the process or precept
is returnable," and, for failing to do so or for
making a false return, the sheriff will be liable

for up to $100 to the court to which the process
is returnable and will be liable to the injured

party for all damages sustained. Tex. Loc. Gov't
Code 85.021. A similar duty is imposed on
constables, subjecting them to a fine of from $10
to $100 and costs, for the benefit of the injured
party. Tex. Loc. Gov't Code 86.021, 86.024.
An officer commits a class A misdemeanor if,
with intent to obtain a benefit or to harm

another, he intentionally or knowingly violates a
law relating to his office or employment. Tex.
Penal Code 39.02(a)(1), (b). See section 16.6
above regarding where sheriffs or constables

may serve citations.

16.15:2 Practical Remedies

When dealing with a sheriff or constable who

seems reluctant to carry out his duty, it is more
desirable to persuade him to act than to force the
issue. Possible actions the attorney could take to

encourage the officer to serve process on the

defendant include-
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1. writing the officer, advising him that

the attorney knows the defendant is

available for service, sending him cop-
ies of the statutes and rulings men-

tioned in section 16.15:1 above, and

pointing out his liability;

2. writing or calling the county attorney

in the officer's county, advising him of

the situation and requesting that he

attempt to persuade the sheriff or con-

stable to carry out his statutory duty so

that legal action against the officer can

be avoided; and

3. writing the officer, advising him of the
facts and requesting a copy of his

bond or the name of the insurance

company that provided his bond. A
sheriff or constable cannot take office

without furnishing a bond, and an offi-

cer who intends to be in office for any

period will not want a claim made

against his bond.

If suit was filed in a county other than that in

which service is to be made, it is usually helpful
to remind the officer that any action to enforce

sanctions against him will be in the court in

which suit was filed and not in his home county.

16.15:3 Service by Private Process
Server

It is not always necessary to rely on the local

sheriff or constable to serve citation. A process

server may be authorized to serve citation or the

court may order service by any person eighteen

years old or older, as long as that person is nei-

ther a party nor interested in the outcome of the

litigation. Tex. R. Civ. P. 103. A process server

certified under order of the Texas Supreme

Court must include his identification number

and the expiration date of his certification in his

return of service. Tex. R. Civ. P. 107(b)(10). See

also Tex. Civ. Prac. & Rem. Code

17.030(b)(2)(J). The return must be signed by

the authorized person serving or attempting to

serve the citation, and, if that person is not a

sheriff, constable, or clerk of the court, the

return must either be verified or signed under

penalty of perjury. Tex. R. Civ. P. 107(e). See

Tex. R. Civ. P. 107(e) for the statement that must

be included in a return signed under penalty of

perjury.

16.15:4 Appearance Deadline and
Time for Default Judgment

In district and county courts, the deadline for the

defendant's appearance is 10:00 A.M. on the

Monday next after the expiration of twenty days

after the date of service. Tex. R. Civ. P. 99. For

justice courts, the deadline is 10:00 A.M. on the
Monday next after the expiration of ten days

from the date of service. Tex. R. Civ. P. 534.

If citation was effected by publication for a suit

filed in district or county court, the deadline is

10:00 A.M. on the first Monday after the expira-

tion of forty-two days from the date of issuance

of the citation. If the case is filed injustice court,

the deadline is the first day of the first term of

court that convenes after the expiration of forty-

two days from the date of issuance of citation.

Tex. R. Civ. P. 114.

A default judgment cannot be granted until

proof of service has been on file with the clerk

for ten days, exclusive of the day of filing and

the day of judgment. Tex. R. Civ. P. 107(h). A
default judgment can be obtained when the

defendant has been served with process outside

the state under the provisions of rule 108 or
108a. See Tex. R. Civ. P. 107 cmt. If the defen-
dant places his answer in the mail before the

deadline, he has met the deadline if the clerk

receives it no later than ten days after the dead-

line. Tex. R. Civ. P. 5; Milam v. Miller, 891
S.W.2d 1, 2 (Tex. App.-Amarillo 1994, writ
ref'd).
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Motion for Substituted Service

Form 16-1

Substituted service is discussed at section 16.4 in this chapter. This form must be supported by an affi-
davit (form 16-2).

[Caption. See 3 of the Introduction in volume I of this manual.]

Motion for Substituted Service

1. Parties. [Name of plaintiff], Plaintiff in this cause, moves for substituted service

of process on Defendant, [name of defendant].

2. Grounds. Service of citation on Defendant has been attempted by [personally

delivering it to Defendant at/sending it by [registered/certified] mail to [location named in the

affidavit]], but these attempts at service have not been successful, as shown by the attached

affidavit.

3. Facts. [Include a summary of the facts.]

Select one of the following.

4. Requested Method of Service. As authorized by rule 106(b) of the Texas Rules

of Civil Procedure, service on Defendant should be made by leaving a copy of the citation,

along with a copy of the petition attached, with anyone over sixteen years of age at [location

specified in the affidavit].

Or

4. Requested Method of Service. [Describe other manner of service, e.g., Service

should be made by delivering a copy of the citation, with a copy of the petition attached, to

[name of defendant's attorney], an attorney, or by affixing it to the door of [location]. This

manner of service will be reasonably effective to give Defendant notice of this suit because

STATE BAR OF TEXAS 16-1-1
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Motion for Substituted Service

[describe basis of belief, e.g., [name of defendant's attorney] presently represents Defendant

in another suit and consequently has frequent contact with Defendant.]]

Continue with the following.

5. Prayer. Movant prays that the Court direct that citation be served on Defendant

in the manner described above.

[Name]

Attorney for Movant

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach the executed original of the affidavit (form 16-2). Pre-
pare an order for substituted service (form 16-3).

0
16-1-2
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Affidavit in Support of Motion for Substituted Service

Form 16-2

Tex. R. Civ. P. 106 requires that a motion for substituted service be supported by an affidavit. The
court will usually require the most direct form of evidence, so the form provided here calls for the affi-
davit to be executed by the officer or authorized person who attempted service. If the person who
received the citation has been unsuccessful in serving the defendant in person or by registered or certi-
fied mail and the attorney and the officer or authorized person believe service may be possible under
an alternate provision of rule 106, the attorney should prepare an additional affidavit supporting the
motion and have a person who has personal knowledge of the situation execute it. The completed affi-
davit(s) will be filed with the motion for substituted service at form 16-1 in this chapter. No single
form affidavit will be appropriate for every situation, and each should be specially drafted based on
facts related to the attorney by the person who attempted service; the following is merely an example.
Substituted service is discussed at section 16.4.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Affidavit in Support of Motion for Substituted Service

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi-

ant], who swore on oath that the following facts are true:

"1. I am authorized to serve citations under rule 103 of the Texas Rules of Civil Pro-

cedure.

"2. Citation for Defendant, [name of defendant], in this cause was delivered to the

office of the [Sheriff of [county] County, Texas/Constable of Precinct No. [number] of

[county] County, Texas/[name and address of person authorized to serve citations]].

State specific facts relied on by the plaintiff to warrant an order
for substituted service. The following paragraphs are sample
fact allegations; the actual allegations must be drafted to fit the
fact situation.

Select one of the following.

"3. I attempted to make personal service on Defendant at [address, city], Texas, a

residential address shown on the citation, on [number] occasions on [dates of attempted ser-

STATE BAR OF TEXAS 16-2-1
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Affidavit in Support of Motion for Substituted Service

vice] but was told by someone at that address that Defendant was not there. This residential

address is Defendant's usual place of abode.

Or

"3. I attempted to make personal service on Defendant at [address, city], Texas, a

business address shown on the citation, on [number] occasions on [dates of attempted service]

but was told by someone at that address that Defendant was not there. This business address is

Defendant's usual place of business.

Or

"3. On [date], I mailed by certified mail a true copy of the citation, with a copy of the

petition attached, to [address, city], Texas, as shown on the citation, with delivery restricted to

Defendant only, as addressee, but the citation was returned marked 'unclaimed.'

Continue with the following.

"4. I have personal knowledge of the facts stated above, and they are true and cor-

rect."

[Name of affiant]

Affiant

SIGNED under oath before me on

Notary Public, State of Texas

Send the original and a copy of the affidavit to the officer.
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Order for Substituted Service

Form 16-3

This order should provide for service by the same method requested in the motion for substituted ser-
vice (form 16-1 in this chapter). Usually a hearing will not be required and the order can be delivered
or mailed to the clerk with the motion and affidavit; see section 16.7:5 for discussion of recommended
procedure. Substituted service is discussed at section 16.4.

[Caption. See 3 of the Introduction in volume I of this manual.]

Order for Substituted Service

The Court has considered Plaintiff's Motion for Substituted Service on Defendant,

[name of defendant], in this cause and the evidence in support of the motion.

The Court finds that-

1. service of citation on Defendant has been attempted by [personally delivering it to

Defendant at/sending it by [registered/certified] mail to [location specified in the affidavit]],

but these attempts at service have not been successful; and

2. the manner of service ordered will be reasonably effective in giving Defendant

notice of the suit.

It is therefore ORDERED that service of citation may be made on Defendant, [name of

defendant], by

Select one of the following.

leaving a copy of the citation, with a copy of the petition attached, with anyone over sixteen

years of age at [location named in the affidavit].

Or

[Describe other manner of service, e.g., delivering a copy of the citation, with a copy of the

petition attached, to [name of person to be served].]

STATE BAR OF TEXAS 16-3-1
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Continue with the following.

SIGNED on

JUDGE PRESIDING

Include the order with the motion (form 16-1) and affidavit
(form 16-2) or send them to the court clerk.

0
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Letter to Clerk Transmitting Motion for Substituted Service

Form 16-4

This letter may be used if the attorney does not desire a personal appearance before the judge. The
attorney should ascertain whether local practice requires a hearing or permits submission of the motion
for substituted service by mail. The letter contains alternative language for situations in which the cita-
tion either has or has not been returned to the court. Caveat: See the discussion at section 16.7:3 in this
chapter concerning return of an unserved citation. The recommended procedure is discussed at section
16.7:5. To ascertain the correct fee, the clerk should be contacted.

A copy of the signed order should be attached to the citation and served on the defendant.

Letter to Clerk Transmitting Motion for Substituted Service

[Date]

[Name or identification and address of clerk]

Re: Motion for Substituted Service
[style of case]
Cause No. [number]
[designation and location of court]

[Salutation]

Please bring the enclosed motion for substituted service and attached affidavit[s] to the

judge's attention and ask the judge to sign the enclosed order for substituted service if the

motion is granted.

Select one of the following. Select the first paragraph if the
original citation has not been returned to the court. Select the
second paragraph if the citation has been returned to the court.

Please forward a certified copy of the signed order to me in the enclosed addressed,

stamped envelope.

Or

STATE BAR OF TEXAS 16-4-1
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Letter to Clerk Transmitting Motion for Substituted Service

If the order is signed, please issue an alias citation for the defendant named in the order

and send the citation and a certified copy of the order to [name and address of officer] for ser-

vice. Please send a dated copy of the order to me in the enclosed addressed, stamped envelope.

Continue with the following.

My check for your fee is enclosed. Thank you for your service.

Sincerely yours,

[Name of attorney]

Enc.

0
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Letter Transmitting Citation for Service on Secretary of State

Form 16-5

The petition must show grounds for service on the secretary of state and in many cases must therefore
first be amended (for example, to allege efforts to serve the registered agent). Before sending the dupli-
cate citations to the officer or other authorized person, the attorney should make sure the return to be
signed will state that duplicate copies were served; if necessary, this information should be typed on
the return before it is forwarded to the officer.

The secretary of state's office recommends that the attorney send the citation with petition attached to
the constable, Precinct 1, of Travis County. The address, as of August 2013, is shown on this form.
Two checks, one each to the constable and the secretary of state, should be included. Contact the
respective offices for the correct amount of each fee. The secretary of state's citation unit may be
called at 512-463-5560, and the Precinct 1 Travis County constable may be reached at 512-854-7551.

It is good practice, although not required, to obtain proof that the officer received the citation.

Letter Transmitting Citation for Service on Secretary of State

[Date]

[Name of constable]
Constable, Precinct 1, Travis County
4717 Heflin Lane, Suite 127
Austin, TX 78721

Re: Order for Substituted Service
[style of case]
Cause No. [number]
[designation and location of court]

[Salutation]

Enclosed are duplicate copies of the citation and petition in the referenced cause to be

served on the secretary of state of Texas. In addition to serving duplicate copies of the citation

and petition, please deliver to the secretary of state the enclosed letter and check.

Please complete your return by inserting the hour and date of receipt and of service and

the manner of service and by signing it in your official capacity. Please mail the completed

return to me in the enclosed addressed, stamped envelope.
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My check for your fee is enclosed. If you have a question or need additional informa-

tion, please telephone me (collect if long distance). 0
Thank you for your immediate attention to this matter.

Sincerely yours,

[Name of attorney]

Certified Mail No. [number]
Return Receipt Requested

Enc.

Prepare a letter to secretary of state (form 16-6).

0
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Letter to Secretary of State

Form 16-6

This letter should be sent to the constable, Precinct 1, of Travis County, to be delivered to the secretary
of state when process is served. To ascertain the correct fee, contact the secretary of state's administra-
tive unit at 512-463-5705.

Letter to Secretary of State

[Date]

Secretary of State of Texas
Austin, Texas

HAND DELIVERY BY CONSTABLE, PRECINCT 1, TRAVIS COUNTY, TEXAS

Re: [style of case]
Cause No. [number]
[designation and location of court]

[Salutation]

The officer delivering this letter is also delivering duplicate copies of citation and the

petition in the referenced cause, served on you based on the grounds stated in the petition, and

a check for your fees for service and for a certificate of service.

The defendant's home or home office address to which the citation and petition should

be mailed is stated in the petition.

Please furnish the usual copy of your letter transmitting the process to the defendant.

When the return receipt has been returned to you, please send us your certificate in the

enclosed addressed, stamped envelope, showing the results of that service.

Thank you for your prompt and courteous attention to this matter.
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Sincerely yours,

[Name of attorney]

Enc.

Send this letter to the constable using the transmittal letter at
form 16-5.

STATE BAR OF TEXAS16-6-2
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Affidavit for Citation by Publication

Form 16-7

Service by publication is discussed at section 16.5 in this chapter. Only the alternative grounds most
likely to be used in a collection suit are presented here as options.

[Caption. See 3 of the Introduction in volume I of this manual.]

Use the same caption as in the original petition.

Affidavit for Citation by Publication

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi-

ant], who swore on oath that the following facts are true:

"I am the [Plaintiff/[title of affiant, e.g., credit manager and duly authorized agent for

Plaintiff]/attorney of record for Plaintiff] in this cause.

"This affidavit is made to authorize the clerk of this Court to issue citation for Defen-

dant, [name of defendant], by publication, in accordance with rule 109 of the Texas Rules of

Civil Procedure.

Include a statement of facts on which the affidavit is based.
The following paragraph is a sample of fact allegations; the
actual allegations must be drafted to fit the fact situation.

"Mail sent to all of Defendant's known home or home office addresses has been

returned with the notation that Defendant has moved and left no forwarding address. Persons

at Defendant's last known residence and business addresses have told me that they do not

know Defendant's whereabouts or forwarding address. The Texas Department of Public

Safety has told me that [address, city, state], Defendant's last residence address known to me,

is the address for Defendant still shown on its records.

Select one of the following.

STATE BAR OF TEXAS 16-7-1
(4/16)

Form 16-7



Affidavit for Citation by Publication

"Defendant's residence is unknown to me [include if the affiant is an agent or attorney:

and to Plaintiff]. After using due diligence, as described above, [I/Plaintiff and I] have been

unable to learn Defendant's whereabouts."

Or

"Defendant is a transient. After using due diligence, as described above, [I/Plaintiff and

I] have been unable to learn Defendant's whereabouts."

Or

"Defendant is absent from Texas, and, as described above, Plaintiff has attempted to

obtain personal service as provided for by rule 108 of the Texas Rules of Civil Procedure but

has been unable to do so."

Or

"Defendant is not a resident of Texas, and Plaintiff has attempted to obtain personal

service of nonresident notice on Defendant as provided for by rule 108 of the Texas Rules of

Civil Procedure but has been unable to do so."

Or

"Defendant is absent from Texas, is not within the United States, and is not in the

armed forces of the United States, and, as described above, Plaintiff has attempted to obtain

personal service of nonresident notice on Defendant as provided for by rule 108 of the Texas

Rules of Civil Procedure but has been unable to do so."

Continue with the following.

[Name of affiant]

Affiant

SIGNED under oath before me on

16-7-2 STATE BAR OF TEXAS
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Affidavit for Citation by Publication

Notary Public, State of Texas

File the executed affidavit, using the transmittal letter at form 16-8
if mailed to the clerk.
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Letter to Clerk Requesting Issuance of Citation by Publication

Form 16-8

This letter may be used to mail the client's affidavit to the clerk with a request for issuance of citation
for service by publication. The letter requests that the citation be returned to the attorney. It is recom-
mended that all citations be processed through the attorney's office (see section 16.7 in this chapter).
To ascertain the correct fee, contact the clerk. Most clerks will issue citation based on an affidavit (see
form 16-7). Citation by publication is discussed at section 16.5. The clerk of the court in which the
case is pending may serve the citation by publication. See form 16-10.

Letter to Clerk Requesting Issuance of Citation by Publication

[Date]

[Name or identification and address of clerk]

Re: [style of case]
Cause No. [number]
[designation and location of court]

[Salutation]

Please issue a citation to be served by publication for the referenced cause, based on the

enclosed affidavit. Please send the citation to me for forwarding to the appropriate officer. A

stamped, addressed envelope and a check for your fee are enclosed.

Thank you for your service.

Sincerely yours,

[Name of attorney]

Enc.
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[Reserved]
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Letter to Officer Transmitting Citation to Be Served by Publication

Form 16-9

This letter may be used if the plaintiff's attorney prefers to send the citation to the sheriff or constable
rather than having the clerk do so or having the clerk serve the citation and if he wants to see the offi-
cer's return to check all documents for correctness. It is recommended that the citation be processed
through the attorney's office (see section 16.7 in this chapter). Service by publication is discussed at
section 16.5.

To ascertain the correct fee, contact the officer. In some cases, the clerk collects the officer's fee (local
practices vary); in such a case, it is unnecessary to send payment with this letter and that sentence
should be deleted or modified.

It is good practice, although not required, to send the citation by certified mail to the officer, obtaining
proof (by the green return card) that the officer received the citation.

Caveat: See section 16.5:6 concerning service of citation by publication by a sheriff, constable, or the
court clerk under Tex. R. Civ. P. 116 and citation generally under Tex. R. Civ. P. 103.

Letter to Officer Transmitting Citation to Be Served by Publication

[Date]

[Name, title, and address of officer]

Re: [style of case]
Cause No. [number]
[designation and location of court]

[Salutation]

Enclosed is a citation in the referenced cause to be served by publication.

When the citation has been published for four consecutive weeks, please complete your

return by inserting the hour and date of receipt, the title of the newspaper and county of its

publication, and the dates of publication and by signing it in your official capacity. Please

mail the completed return to me with a printed copy of the published citation in the enclosed

addressed, stamped envelope.
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Letter to Officer Transmitting Citation to Be Served by Publication

My check for your fee is enclosed. If you have a question or need additional informa-

tion, please telephone me (collect if long distance).

Thank you for your immediate attention to this matter.

Sincerely yours,

[Name of attorney]

Certified Mail No. [number]
Return Receipt Requested

Enc.

0
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Letter Requesting Clerk to Issue and Serve Citation by Publication

Form 16-10

This letter may be used to mail the client's affidavit to the clerk for issuance of citation and its service
by publication. Most clerks will issue citation based on an affidavit (see form 16-7 in this chapter).
Contact the clerk to ascertain whether a fee is required, and if so, the amount. Service by publication is
discussed at section 16.5.

Letter Requesting Clerk to Issue and Serve Citation by Publication

[Date]

[Name or identification and address of clerk]

Re: [style of case]
Cause No. [number]
[designation and location of court]

[Salutation]

Please issue a citation to be served by publication in the referenced cause, based on the

enclosed affidavit.

When the citation has been published for four consecutive weeks, please complete your

return by inserting the hour and date of receipt, the title of the newspaper and county of its

publication, and the dates of publication and by signing it in your official capacity. Please

mail the completed return to me with a printed copy of the published citation in the enclosed

addressed, stamped envelope.

My check for your fee is enclosed. If you have a question or need additional informa-

tion, please telephone me (collect if long distance).

Thank you for your immediate attention to this matter.
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Letter Requesting Clerk to Issue and Serve Citation by Publication

Sincerely yours,

[Name of attorney]

Enc.
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Motion for Appointment of Attorney Ad Litem

Form 16-11

This motion should be used by the plaintiff to request the court to appoint an attorney to defend the suit
on behalf of the defendant when service has been made by publication and no answer has been filed or
appearance entered within the prescribed time. See Tex. R. Civ. P. 244 and section 16.5:5 in this chap-
ter. For an order granting this motion, see form 16-12.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Use the same caption as in the original petition unless the
cause has been transferred.

Motion for Appointment of Attorney Ad Litem

1. Parties. [Name of plaintiff], Plaintiff, moves the Court to appoint an attorney ad

litem to defend this suit on behalf of [name of defendant], Defendant in this cause, as required

by rule 244 of the Texas Rules of Civil Procedure.

2. Facts. On [date], service was made by publication in [title of newspaper] for the

statutory time. No answer has been filed or appearance entered by Defendant within the time

prescribed by the Texas Rules of Civil Procedure.

3. Grounds. Under rule 244 of the Texas Rules of Civil Procedure, an attorney ad

litem should be appointed to defend this suit on behalf of Defendant, because service has been

made by publication and no answer has been filed or appearance entered within the prescribed

time.

4. Prayer. Plaintiff prays that-

a. the Court appoint an attorney ad litem to represent and defend this suit on

behalf of Defendant;

STATE BAR OF TEXAS 16-11-1
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Motion for Appointment of Attorney Ad Litem

b. on entry of final judgment in this cause, the attorney ad litem be awarded at

least $[amount] as reasonable fees for his services and discharged from fur-

ther representation of Defendant; and

c. Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Prepare an order appointing attorney ad litem (form 16-12).
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Order Appointing Attorney Ad Litem

Form 16-12

This order appoints an attorney ad litem to defend the suit on behalf of the defendant when service has
been made by publication and no answer has been filed or appearance entered within the prescribed
time, as required by Tex. R. Civ. P. 244. This order is based on the motion at form 16-11 in this chap-
ter.

[Caption. See 3 of the Introduction in volume I of this manual.]

Order Appointing Attorney Ad Litem

The Court has considered Plaintiff's Motion for Appointment of Attorney Ad Litem in

this cause and the evidence in support of the motion.

The Court finds that-

1. service has been made by publication for the statutory time and no answer has

been filed or appearance entered within the prescribed time; and

2. the Court should appoint an attorney ad litem to defend the suit on behalf of

Defendant.

It is therefore ORDERED that be appointed

attorney ad litem to defend this suit on behalf of Defendant.

SIGNED on

JUDGE PRESIDING

Include the order with the motion (form 16-11) when it is filed
with the clerk.
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Order for Discharge and Compensation of Attorney Ad Litem

Form 16-13

This order is to be submitted to the court at the same time as the final judgment. It is based on the
motion and order at forms 16-11 and 16-12 in this chapter. See chapter 20 on judgments generally and
forms 20-10 through 20-13.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Order for Discharge and Compensation of Attorney Ad Litem

The Court has considered Plaintiff's Motion for Appointment of Attorney Ad Litem

and the evidence in support of that motion.

The Court finds that [name of attorney ad litem] was appointed attorney ad litem and

appeared on behalf of [name of defendant], Defendant in this suit.

It is therefore ORDERED that [name of attorney ad litem] is hereby discharged from

further representation on behalf of Defendant.

Final judgment in this suit is being ORDERED this day, with attorney's fees to be paid

by Plaintiff and taxed as costs against Defendant.

SIGNED on

JUDGE PRESIDING
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Chapter 17

Defenses and Counterclaims

I. Defenses

17.1

17.1:1

Accord and Satisfaction

Definitions

An accord is an agreement in which, in satisfac-
tion of a claim, one of the parties undertakes to
give or perform, and the other to accept, some-
thing other than that to which the claimant is or
considers himself to be entitled. Satisfaction is
the execution or performance of the agreement.
Hunt v. Facility Insurance Corp., 78 S.W.3d

564, 568 (Tex. App.-Austin 2002, pet. denied)
(citing Stevens v. State Farm Fire & Casualty

Co., 929 S.W.2d 665, 673 (Tex. App.-
Texarkana 1996, writ denied)); Texas Commerce

Bank National Ass 'n v. Geary, 938 S.W.2d 205,

214 (Tex. App.-Dallas 1997), rev'd on other
grounds, Geary v. Texas Commerce Bank, N.A.,

967 S.W.2d 836, 837 (Tex. 1998) (per curiam)
(citing Fortner v. Merrill Lynch, Pierce, Fenner

& Smith, Inc., 687 S.W.2d 8, 13 (Tex. App.-
Dallas 1984, writ ref'd n.r.e.)).

Accord and satisfaction rests on a new contract,
express or implied, in which the parties agree to
the discharge of the existing obligation by ten-
der and acceptance of the lesser amount. Jenkins

v. Henry C. Beck Co., 449 S.W.2d 454, 455
(Tex. 1969); David McDavid Nissan, Inc. v. Sub-

aru ofAmerica, Inc., 10 S.W.3d 56, 71 (Tex.

App.-Dallas 1999), overruled on other

grounds by Subaru of America, Inc. v. David

McDavid Nissan, Inc., 84 S.W.3d 212 (Tex.

2002); TransAmerican Natural Gas Corp. v.

Finkelstein, 933 S.W.2d 591, 595 (Tex. App.-
San Antonio 1996, writ denied); see Lopez v.

STATE BAR OF TEXAS

Munoz, Hockema & Reed, 22 S.W.3d 857, 863

(Tex. 2000).

A document in which the parties expressly pro-

vide that each retains rights under the original

contract and tlhat only part of the contract is can-

celed cannot qualify as an accord and satisfac-

tion. Stewart & Stevenson Services v. Enserve,

Inc., 719 S.W.2d 337, 342 (Tex. App.-Houston
[14th Dist.] 1986, writ ref'd n.r.e.), disapproved

on other grounds by Casu v. Marathon Refining

Co., 896 S.W.2d 388 (Tex. App.-Houston [1st
Dist.] 1995, writ denied).

17.1:2 Mutual Assent

Accord and satisfaction requires mutual assent,

either expressly or tacitly. Bill Munday Pontiac,

Inc. v. Satterwhite, 586 S.W.2d 946, 948 (Tex.
Civ. App.-Beaumont 1979, no writ); see Hous-

ton v. First City, 827 S.W.2d 462, 472 (Tex.
App.-Houston [1st Dist.] 1992, writ denied).
The parties must agree that the amount paid by
the debtor to the creditor was in full satisfaction

of the entire claim. There must be an unmistak-

able communication to the creditor that tender

of the lesser sum or alternative satisfaction is on

the condition that acceptance constitutes full sat-

isfaction of the underlying obligation. Republic

Underwriters Insurance Co., 150 S.W.3d at 427.
The condition must be plain, definite, and cer-

tain; the statement accompanying tender must

be "so clear, full and explicit that it is not sus-

ceptible of any other interpretation"; and the

offer must be accompanied by acts and declara-

tions that the creditor is "bound to understand."

17-1
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Jenkins v. Henry C. Beck Co., 449 S.W.2d 454,
455 (Tex. 1969).

An accord and satisfaction may be set aside if

the creditor's unilateral mistake in computing

the amount due is known to the debtor who

accepts the error and pays the creditor the wrong
amount. There is no mutual assent in such a
case, and the creditor may recover the balance

due. Hines v. Massachusetts Mutual Life Insur-

ance Co., 174 S.W.2d 94, 97-98 (Tex. Civ.
App.-Fort Worth 1943, no writ); see also Inter-

national Life Insurance Co. v. Stuart, 201 S.W.

1088 (Tex. Civ. App.-Fort Worth 1918, no
writ).

17.1:3 Check Tendered in Full
Payment

If payment is made by negotiable instrument,
accord and satisfaction exists if-

1. the debtor in good faith tendered an
instrument to the creditor in full satis-

faction of the claim;

2. the instrument or an accompanying

writing contained a conspicuous state-
ment to the effect that the instrument
was tendered as full satisfaction of the

claim;

3. the amount of the claim was unliqui-
dated or subject to bona fide dispute;

and

4. the creditor obtained payment of the
instrument.

Tex. Bus. & Com. Code 3.311(a), (b).

The debtor's attempt at accord and satisfaction

will be defeated if-

1. a creditor organization, within a rea-

sonable time before the tender, sends a
conspicuous statement to the debtor

that communications concerning dis-
puted debts, including an instrument

tendered as satisfaction, be sent to a

designated person, office, or place and

the instrument or accompanying com-

munication is not sent there; or

2. the creditor, whether an organization

or not, tenders repayment of the

amount of the instrument to the debtor

within ninety days after payment.

Tex. Bus. & Com. Code 3.311(c).

Even if the creditor takes these preventive

actions, however, the court may still find an

accord and satisfaction if, within a reasonable

time before collection of the instrument was ini-

tiated, the creditor or his agent having direct

responsibility with respect to the disputed debt

knew that the instrument was tendered in full

satisfaction of the claim. Tex. Bus. & Com.

Code 3.311(d).

Importantly, a statement on the instrument that

the check is being tendered in full satisfaction or

marked "paid in full" is not sufficient to consti-

tute an accord and satisfaction if the claim is liq-

uidated and not subject to a bona fide dispute or

if there is no consideration. Petty v. Citibank,

218 S.W.3d 242 (Tex. App.-Eastland 2007, no
pet.) (mere payment of part of debt that is undis-

puted is not sufficient consideration to support

promise to accept same in full payment of entire

debt and does not bar creditors suit to recover

balance).

17.1:4 Sufficiency of Consideration

The mere payment of part of a debt that is liqui-

dated and undisputed is not consideration that

supports a promise to accept the same in full

payment of the debt. Jeanes v. Hamby, 685

S.W.2d 695, 697-98 (Tex. App.-Dallas 1984,
writ ref'd n.r.e.); DeLuca v. Munzel, 673 S.W.2d

373, 375 (Tex. App.-Houston [1st Dist.] 1984,
writ ref'd n.r.e.); see Long v. Turner, 134 F.3d

312, 316 (5th Cir. 1998).

17-2
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Additional consideration, however slight, tech-

nical, or insignificant, has been held to be valu-

able consideration that supports an accord and

satisfaction by part payment of a liquidated and

undisputed claim. See, e.g., Brunswick Corp. v.

Suburban Bowling, Inc., 398 S.W.2d 294 (Tex.
Civ. App.-Eastland 1965, no writ).

If the claim is unliquidated or there is a dispute
regarding liability, acceptance of less than what

the claimant believes he is owed is a valid

accord and satisfaction. Industrial Life Insur-

ance Co. v. Finley, 382 S.W.2d 100, 106 (Tex.
1964).

If one of the two different amounts is due but

there is a genuine dispute as to which is the

proper amount, the entire demand is unliqui-

dated and payment of the undisputed amount or
liability on the condition that it is in full satisfac-

tion of the entire claim will discharge the entire

debt if the creditor accepts it. Grindstaffv. North

Richland Hills Corp. No. 2, 343 S.W.2d 742,
745 (Tex. Civ. App.-Fort Worth 1961, writ
ref'd n.r.e.).

17.1:5 Known Insolvency of Debtor

If (1) the debtor (or guarantor) was insolvent or

seriously financially embarrassed, (2) the

debtor's insolvency or financial embarrassment
was known to the creditor on the date of the pay-

ment, and (3) the creditor accepted his payment

on that date in consideration of the debtor's

insolvency or seriously embarrassed financial

condition in full settlement and release of the

debtor's liability, there is a valid accord and sat-

isfaction, even if the claim is liquidated and

undisputed. Prather v. Citizens National Bank,

582 S.W.2d 903, 906-07 (Tex. Civ. App.-
Waco 1979, writ ref'd n.r.e.).

STATE BAR OF TEXAS

17.1:6 Third Parties and
Guarantors

A liquidated claim as well as an unliquidated or

disputed claim may be discharged by an accord
and satisfaction on acceptance by the creditor of
a lesser amount from a third person. Thompson

v. Pechacek, 365 S.W.2d 207, 211 (Tex. Civ.
App.-Fort Worth 1963, no writ). The substitu-
tion by a debtor of the obligation of an indepen-
dent third party is a sufficient consideration to
sustain a contract on the part of the creditor to
release a part of the debt. Ralston v. Aultman,
Miller & Co., 26 S.W. 746 (Tex. Civ. App. 1894,
no writ); but see Johnson v. Hoover & Lyons,

165 S.W. 900 (Tex. Civ. App.-Amarillo 1914,
writ dism'd).

A guarantor may enter into an accord and satis-
faction, and acceptance of partial payment with
knowledge of a guarantor's insolvency will
extinguish a debt. Diamond Paint Co. v. Embry,

525 S.W.2d 529, 532 (Tex. Civ. App.-Houston
[14th Dist.] 1975, writ ref'd n.r.e.).

17.1:7 Executory or Executed

Accord and satisfaction can be either executory
(the promise must be performed before the old
obligation is discharged) or executed (the accord
is fully paid or the promise itself is taken as sat-
isfaction). DoAll Dallas Co. v. Trinity National

Bank, 498 S.W.2d 396, 401 (Tex. Civ. App.-
Texarkana 1973, writ ref'd n.r.e.).

An accord without complete satisfaction does
not bar a suit on the original cause of action.
Rutherford v. Page, Southerland & Page, 429

S.W.2d 602, 609 (Tex. Civ. App.-Austin 1968,
writ ref'd n.r.e.). An executory accord may be
enforced in favor of a debtor who, in accordance
with the terms of an agreement with the creditor,
tenders performance that the creditor refuses to
accept. Alexander v. Handley, 146 S.W.2d 740,

743 (Tex. 1941). An accord that is unbreached
by the debtor is a defense against suit on the

17-3
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claim. Pacific Employers Insurance Co. v. Bran-

non, 242 S.W.2d 185 (Tex. 1951).

The satisfaction may be the new promise itself.

If the parties expressly agree that the promise

itself is accepted as satisfaction of the underly-

ing obligation, the accord and satisfaction is

fully executed by a novation that bars an action

on the underlying debt. DoAll Dallas Co., 498

S.W.2d at 400. See section 17.2 below for a dis-

cussion of novation.

Once tender of payment or other substituted per-

formance has been accepted and nothing

remains to be done by either party to the agree-

ment, the settlement is fully executed and not

executory. Thompson v. Pechacek, 365 S.W.2d

207, 209 (Tex. Civ. App.-Fort Worth 1963, no
writ).

17.1:8 Pleading and Proof

Accord and satisfaction is an affirmative defense

that must be specifically pleaded. Tex. R. Civ. P.

94. The burden of proof is on the party asserting

the defense. Harris v. Rowe, 593 S.W.2d 303,

306 (Tex. 1979).

17.2

17.2:1

Novation

Elements

Novation requires-

1. a previous valid obligation;

2. a mutual agreement of all parties to

the acceptance of a new contract;

3. the extinguishment of the old contract;

and

4. a valid new agreement.

Flanagan v. Martin, 880 S.W.2d 863, 867 (Tex.
App.-Waco 1994, writ dism'd w.o.j.).

An express release is not necessary to discharge

an original obligation by novation, because the

intent or agreement to discharge the old obliga-

tion by the new one may be inferred from the

facts and circumstances and conduct of the par-

ties. A novation agreement need not be in writ-

ing or evidenced by express words because, like

any other ultimate fact, it may be inferred from

the acts and conduct of the parties and from

other facts and circumstances. Commercial

Credit Corp. v. Brown, 471 S.W.2d 914, 919
(Tex. Civ. App.-Amarillo 1971, writ ref'd
n.r.e.). Nonetheless, the parties' intent is a key

factor in novation. Dodson v. Sizenbach, 663

S.W.2d 13 (Tex. App.-Houston [14th Dist.]
1983, no writ). Economic duress vitiates a nova-

tion. Dodson, 663 S.W.2d at 16 (citing Thomas
Construction Co. v. Kelso Marine, Inc., 639 F.2d
216 (5th Cir. 1981)).

In the absence of express agreement, whether a
new contract operates as a novation of an earlier

contract is usually a question of fact and can

only become a question of law when the state of

the evidence is such that reasonable minds can-
not differ as to its effect. Goldman v. Olmstead,

414 S.W.3d 346, 358 (Tex. App.-Dallas 2013,
pet. denied).

17.2:2 Novation Compared with
Accord and Satisfaction

An accord and satisfaction may or may not also

be a novation. Satisfaction is usually the perfor-

mance of the new promise and not the new

promise itself. A novation is the acceptance of

the new promise itself in lieu of and in extin-

guishment of the old obligation. If the new
promise itself is accepted as satisfaction, the

transaction is more properly termed a novation.

DoAll Dallas Co. v. Trinity National Bank, 498

S.W.2d 396, 400-01 (Tex. Civ. App.-
Texarkana 1973, writ ref'd n.r.e.). For a discus-

sion of accord and satisfaction, see section 17.1

above.
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17.2:3 Pleading Requirements

Novation must be specifically pleaded; it cannot

be shown by a general denial. Tex. R. Civ. P. 94;

Crawford Chevrolet, Inc. v. McLarty, 519

S.W.2d 656, 663 (Tex. Civ. App.-Amarillo
1975, no writ).

17.3 Payment

17.3:1 Application of Payments to
Open Account

Generally, when a contract does not specify how

payments shall be applied to a running account,
payments shall be applied to the oldest portion

of the account. WE. Grace Manufacturing Co. v.

Levin, 506 S.W.2d 580 (Tex. 1974); Durham v.
Uvalde Rock Asphalt Co., 599 S.W.2d 866, 872
(Tex. Civ. App.-San Antonio 1980, no writ);

Watson v. Cargill, Inc., 573 S.W.2d 35, 39 (Tex.
Civ. App.-Waco 1978, writ ref'd n.r.e.) (where

there is running account with various items of

charges and credits occurring at different times
and no direction of payment has been made by

debtor, payments on account as whole are

applied by law to oldest unpaid portion of

account, even if oldest part of account is barred

by limitations); Hastings v. American General

Insurance Co., 547 S.W.2d 360, 362 (Tex. Civ.
App.-San Antonio 1977, writ ref'd n.r.e.).

However there is an exception to this rule. If the
parties have agreed that a payment shall be

applied to a certain indebtedness or the debtor

has directed such application, the agreement or

direction is controlling. Watson, 573 S.W.2d at

39. Direction by the debtor as to how payments

are to be applied may be expressed in any man-

ner that makes the debtor's intention clear to the
creditor or his agent, whether the direction is

expressed or implied, provided direction is

given at the proper time. Coastal Plains Devel-

opment Corp. v. Tech-Con Corp., 531 S.W.2d
143 (Tex. Civ. App.-Houston [1st Dist.] 1975,
writ ref'd n.r.e.).

17.3:2 Pleading Requirements for
Payment as Defense

Payment must be specifically pleaded; it cannot

be shown by a general denial. See Tex. R. Civ. P.

94; Southwestern Investment Co. v. Allen, 328
S.W.2d 866, 868 (Tex. 1959). A defendant
pleading payment as a defense must file with his
plea an account itemizing the payments. Other-
wise, he will not be allowed to prove payment
unless it is so plainly and particularly described
in the plea as to give the plaintiff full notice of

the defense. Tex. R. Civ. P. 95.

17.4

17.4:1

Rescission

Rescission as Defense

The parties may rescind their contract by mutual

agreement, discharging themselves from their

respective duties. The mutual release of their
rights is sufficient consideration for the rescis-

sion agreement. The other party must accept an
offer of rescission either affirmatively or by
acquiescence in a manner and under circum-

stances sufficient to constitute an election to
treat the contract as terminated. A mere expres-

sion of repudiation by one party is not an offer

of rescission. Texas Gas Utilities Co. v. Barrett,

460 S.W.2d 409, 414 (Tex. 1970).

A signed sales agreement that by its terms
excludes modification or rescission except by a
signed writing cannot be otherwise modified or
rescinded. Tex. Bus. & Com. Code 2.209(b).
See the discussion of oral modification under

Code section 2.209(b) at section 17.6:3 below.

17.4:2 Pleading Requirements

Rescission is a matter constituting an avoidance
or affirmative defense and must be affirmatively
pleaded. Tex. R. Civ. P. 94; Wilson v. Remmel

Cattle Co., 542 S.W.2d 938, 942 (Tex. Civ.
App.-Amarillo 1976, writ ref'd n.r.e.).
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17.4:3 Rescission as Equitable
Contractual Remedy

An otherwise valid contract may be rescinded to

avoid unjust enrichment. Country Cupboard,

Inc. v. Texstar Corp., 570 S.W.2d 70, 73 (Tex.

Civ. App.-Dallas 1978, writ ref'd n.r.e.); see
Martin v. Cadle Co., 133 S.W.3d 897, 903 (Tex.
App.-Dallas 2004, pet. denied). Grounds for
rescission include the following:

1. Fraud. Dallas Farm Machinery Co. v.

Reaves, 307 S.W.2d 233, 238-39
(Tex. 1957). See also section 17.32
below.

2. Mutual mistake. Newell v. Mosley, 469

S.W.2d 481, 482-83 (Tex. Civ.
App.-Tyler 1971, writ ref'd n.r.e.).

See also section 17.11 below.

3. Unilateral mistake. James T Taylor &

Son, Inc. v. Arlington Independent

School District, 335 S.W.2d 371, 373
(Tex. 1960). See also section 17.11:4
below.

4. Duress. Country Cupboard, Inc., 570

S.W.2d at 74. See also section 17.15

below.

5. Incapacity. James v. Barnett, 404

S.W.2d 886, 888 (Tex. Civ. App.-
Dallas 1966, writ ref'd n.r.e.) (inca-

pacity due to minority); Hays v. Span-

genberg, 94 S.W.2d 899, 902 (Tex.
Civ. App.-Austin 1936, no writ)
(mental incapacity). See section 17.7

below.

17.5 Merger and Parol Evidence
Rule

17.5:1 Merger and Parol Evidence
Rule Generally

Merger is the absorption of one contract into

another contract, extinguishing the former. It is

17-6
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largely a matter of intention of the parties. Pit-

man v. Lightfoot, 937 S.W.2d 496, 529 (Tex.
App.-San Antonio 1996, writ denied).

The doctrine of merger is closely allied with the

parol evidence rule. If parties have entered into a

valid, integrated agreement dealing with the

subject matter of the contract, the parol evidence

rule prevents enforcement of prior or contempo-

raneous agreements inconsistent with the inte-

grated agreement. Unless there is ambiguity,

fraud, or accident, it is presumed that all prior

agreements of the parties relating to the transac-

tion have been merged into the instrument. Boy

Scouts ofAmerica v. Responsive Terminal Sys-

tems, Inc., 790 S.W.2d 738, 744-45 (Tex.
App.-Dallas 1990, writ denied). The merger

doctrine does not preclude the enforcement of
prior or contemporaneous agreements that are
collateral to an integrated agreement and that are

not inconsistent with and do not vary or contra-

dict its terms or obligations. Hubacek v. Ennis

State Bank, 317 S.W.2d 30, 32 (Tex. 1958).

17.5:2 Sale of Goods

A merged, written contract may not be contra-

dicted by evidence of any prior agreement or

any contemporaneous oral agreement. It may be

explained or supplemented by course of dealing,

usage of trade, or course of performance. It may

also be explained or supplemented by evidence

of additional terms, unless the court finds that

the writing was intended as a complete and

exclusive agreement. Tex. Bus. & Com. Code

2.202.

17.6 Modification

17.6:1 Availability

Modification in a contract is some change in an
original agreement that introduces a new or dif-
ferent element into the details of the agreement

but leaves the general purpose and effect undis-
turbed. Enserch Corp. v. Rebich, 925 S.W.2d 75,
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17.4



Defenses and Counterclaims

83 (Tex. App.-Tyler 1996, writ dism'd by
agr.). "Parties may modify a contract just as they
originally make a contract." Mid Plains Reeves,
Inc. v. Farmland Industries, 768 S.W.2d 318,

321 (Tex. App.-El Paso 1989, writ denied).
There must be mutual assent to any modifica-
tion, because one party cannot unilaterally
remake a contract. Kitten v. Vaughn, 397 S.W.2d

530, 533 (Tex. Civ. App.-Austin 1965, no
writ).

17.6:2 Consideration

Generally, modification of an existing contract
must be supported by consideration. Rhoads
Drilling Co. v. Allred, 70 S.W.2d 576, 583 (Tex.
1934). Contracts for the sale of goods, however,
need no consideration to be modified. Tex. Bus.
& Com. Code 2.209(a); see Enserch Corp. v.
Rebich, 925 S.W.2d 75, 83 (Tex. App.-Tyler
1996, writ dism'd by agr.) (noting that no show-
ing of consideration for contract modification is
required as long as it is made in good faith).

17.6:3 Oral Modification

Texas common law generally permits oral modi-
fication of a written contract that does not have
to be in writing under the statute of frauds even
if the contract contains a no-oral-modification
clause, because such a written contract is of no
higher legal degree than an oral contract. Either
may vary or discharge the other. Morrison v.

Insurance Co. of North America, 6 S.W. 605,

609 (Tex. 1887); Robbins v. Warren, 782 S.W.2d
509, 512 (Tex. App.-Houston [1st Dist.] 1989,
no writ); Hyatt Cheek Builders-Engineers Co. v.

Board of Regents, 607 S.W.2d 258, 265 (Tex.
Civ. App.-Texarkana 1980, writ dism'd).

Contracts that must be written to be enforceable
may be modified by oral agreement to extend
the time of performance of the contract if the
parol agreement is made before the contract
expires. Gulf Production Co. v. Continental Oil

Co., 164 S.W.2d 488, 491 (Tex. 1942). Not

STATE BAR OF TEXAS

every oral modification to a contract within the

statute of frauds is barred. American Garment

Properties v. CB Richard Ellis-El Paso, L.L. C.,

155 S.W.3d 431, 437; Group Hospital Services,

Inc. v. One & Two Brookriver Center, 704

S.W.2d 886, 890 (Tex. App.-Dallas 1986, no
writ.). The critical determination is whether the
modification materially effects the obligations

of the underlying agreement. American Garment

Properties, 155 S.W.3d at 437; see also Draco-

poulas v. Rachal, 411 S.W.2d 719, 721, 10 Tex.
Sup. Ct. J. 182 (Tex. 1967) (exception to general
rule against oral modification of contracts per-
mits parties to agree orally to extend time of per-

formance of contract required to be in writing,
so long as oral agreement is made before expira-
tion of written contract). Where the character or

value of the underlying agreement is unaltered,

oral modifications are enforceable. American

Garment Properties, 155 S.W.3d at 437; Group

Hospital Services, Inc., 704 S.W.2d at 890. Nev-

ertheless, the parties to contracts that must be in

writing may not create a new contract by oral

agreement that is partly written and partly oral.

English v. Marr, 506 S.W.2d 333, 336 (Tex. Civ.
App.-Houston [1st Dist.] 1974, no writ).

A signed agreement for the sale of goods that

contains a no-oral-modification clause cannot be
modified orally. Tex. Bus. & Com. Code

2.209(b). Similarly, a contract governed by the

statute of frauds provision of chapter 2 of the

Uniform Commercial Code can be modified
only by a signed writing. Tex. Bus. & Com.

Code 2.201, 2.209(c).

17.7 Lack of Capacity

17.7:1 Minority and Removal of
Disabilities of Minority

The age of majority in Texas is eighteen. Tex.

Civ. Prac. & Rem. Code 129.001. Except as

otherwise expressly provided by statute or by

the constitution, every person who has been
married in accordance with the law of Texas,
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regardless of age, has the power and capacity of

an adult, including the capacity to contract. Tex.

Fam. Code 1.104. A minor of at least seven-

teen, or at least sixteen if self-supporting and

living separate and apart from his parents, man-

aging conservator, or guardian, may petition the

court to have his disabilities of minority

removed for limited or general purposes. Tex.

Fam. Code 31.001(a).

17.7:2 Minors and Contracts

The contract of a minor is not void but is merely

voidable at his option. The minor may set aside

the entire contract at his option, but he is not

entitled to enforce portions that are favorable to

him while disaffirming other provisions that he

finds burdensome. Dairyland County Mutual

Insurance Co. v. Roman, 498 S.W.2d 154, 158

(Tex. 1973). A minor at the time of contracting

can ratify the contract after attaining majority. If

he does, he is bound by its terms. Knandel v.

Cameron, 263 S.W.2d 184, 185 (Tex. Civ.
App.-San Antonio 1953, no writ). A minor

cannot disaffirm a contract if he induced the

seller to enter the contract by fraudulently repre-

senting himself as an adult. Evans v. Henry, 230

S.W.2d 620, 621 (Tex. Civ. App.-San Antonio
1950, no writ).

A minor disaffirming his contract must restore

property still in his possession or control. As a

general rule, however, a minor may repudiate

his contract for the purchase of property and is

entitled to the return of the money that he has

paid under the contract even if he cannot tender

return of the property because he has squan-

dered or dissipated it or the proceeds from its

sale. Bullockv. Sprowls, 54 S.W. 661, 662-63
(Tex. 1899); James v. Barnett, 404 S.W.2d 886,
888 (Tex. Civ. App.-Dallas 1966, writ ref'd
n.r.e.).

Minors can be bound to contracts for necessar-

ies, although they are bound only to the extent of

the reasonable value of those necessaries. Par-

sons V. Keys & McKnight, 43 Tex. 557 (1875);
Johnson v. Newberry, 267 S.W. 476, 481 (Tex.
Comm'n App. 1924, judgm't adopted); see
Bowman v. Bowman, 96 S.W.2d 667, 668 (Tex.
Civ. App.-Eastland 1936, no writ).

17.7:3 Determination of Incapacity

A person is presumed mentally competent

unless a judicial finding to the contrary is made

under the Texas Probate Code (now codified in

the Texas Estates Code). Tex. Health & Safety

Code 576.002(b). A provision of court-
ordered, emergency, or voluntary mental health

services to a person is not a determination or

adjudication of that person's mental competence

and does not limit that person's legal capacity or

property rights. Tex. Health & Safety Code

576.002(a). The burden of proving incapacity

is on the party seeking to rescind the contract.

Swink v. City of Dallas, 36 S.W.2d 222, 224
(Tex. Comm'n App. 1931, holding approved).

17.7:4 Effect of Incapacity on Power
to Contract

A person has the mental capacity to contract if

he appreciates the effect of what he is doing and

understands the nature and consequences of his

acts and the business he is transacting. Mandell

& Wright v. Thomas, 441 S.W.2d 841, 845 (Tex.
1969); but see Riggins v. Hill, No. 14-09-00495-
CV, 2011 WL 5248347 at *25 (Tex. App.-
Houston [14th Dist.] Nov. 3, 2011, pet. denied)
(mem. op.) (stating that "[m]ere nervous ten-

sion, anxiety or personal problems do not

amount to mental incapacity sufficient to raise a

fact issue to defeat a summary-judgment

motion"). If a person was incompetent when he

made a contract, the contract is voidable if the

other contracting party had no knowledge of the

disability. Hays v. Spangenberg, 94 S.W.2d 899,
902 (Tex. Civ. App.-Austin 1936, no writ); see
also Estate of Lucas v. Whiteley, 550 S.W.2d

767, 768 (Tex. Civ. App.-Amarillo 1977, writ
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ref'd n.r.e.). But if a contract is made by an

incompetent party on fair terms and the other

party has no reason to know of the incompe-

tency and because of partial or complete perfor-
mance the equities would not best be served by

avoidance of the contract, the contract will cease
to be voidable. Smith v. Christley, 755 S.W.2d

525, 532-33 (Tex. App.-Houston [14th Dist.]
1988, writ denied), abrogated on other grounds

by Van Allen v. Blackledge, 35 S.W.3d 61, 66
(Tex. App.-Houston [14th Dist.] 2000, pet.
denied).

A contract made by a person who was sane at

the time the contract was made can be enforced

regardless of subsequent insanity. Kern v. Smith,

164 S.W.2d 193, 195 (Tex. Civ. App.-
Texarkana 1942, writ ref'd w.o.m.). Mental

incapacity, to the extent it nullifies the obligor's

obligation, is a defense against a holder in due
course. Tex. Bus. & Com. Code

3.305(a)(1)(B).

A contract for necessaries entered into by an

insane person is enforceable to the extent of the

value of the goods or services furnished. Legler

v. Legler, 189 S.W.2d 505, 512 (Tex. Civ.
App.-Austin 1945, writ ref'd w.o.m.). Even if
there is no express contract, one will be implied

for the reasonable value of the goods or services

provided if necessaries are furnished to the
insane person. Chandler v. Warlick, 321 S.W.2d
897, 901 (Tex. Civ. App.-Eastland 1958, writ
ref'd n.r.e.).

17.8 Lack or Failure of
Consideration

17.8:1 Lack or Failure of
Consideration Generally

Lack or failure of consideration is ground for

cancellation or rescission of a contract, because

the transaction operates as constructive or legal

fraud as to one who receives nothing of value in

exchange for property. Radford v. Snyder

STATE BAR OF TEXAS

National Farm Loan Ass'n, 121 S.W.2d 478,

480 (Tex. Civ. App.-Amarillo 1938, no writ).
For consideration to fail, it must have been valid
at one point and later failed; want of consider-
ation, on the other hand, means that there never

was valid consideration. National Bank of Com-
merce v. Williams, 84 S.W.2d 691, 692 (Tex.
1935); Johnson v. Bond, 540 S.W.2d 516, 520
(Tex. Civ. App.-Fort Worth 1976, writ ref'd
n.r.e.). Partial failure of consideration is a pro

tanto defense and will not invalidate a contract
and prevent recovery on it. Huff v. Speer, 554

S.W.2d 259, 263 (Tex. Civ. App.-Houston [1st
Dist.] 1977, writ ref'd n.r.e.).

A failure-of-consideration defense presupposes

that there was consideration for the agreement in
the first place, but that it later failed. Bassett v.

American National Bank, 145 S.W.3d 692, 696
(Tex. App.-Fort Worth 2004, no pet.).

A complete failure of consideration constitutes a

defense to an action on a written agreement.
Parker v. Dodge, 98 S.W.3d 297, 301 (Tex.
App.-Houston [1st Dist.] 2003, no pet.).
Breach of contract does not constitute a "super-

vening cause" that would prevent performance.
Bernal v. Garrison, 818 S.W.2d 79, 84 (Tex.
App.-Corpus Christi 1991, no writ).

Failure of consideration is grounds for cancella-

tion or recission of a contract only when one
receives nothing of value in exchange for the
agreement. Radford, 121 S.W.2d at 480. Cancel-
lation or recission of consideration happens

when, because of some supervening cause after
an agreement is reached, the promised perfor-
mance fails. Bernal, 818 S.W.2d at 84; Stewart

v. U.S. Leasing Corp., 702 S.W.2d 288, 290
(Tex. App.-Houston [1st Dist.] 1985, no writ);
O'Shea v. Coronado Transmissions Co., 656

S.W.2d 557, 563 (Tex. App.-Corpus Christi
1983, writ ref'd n.r.e.). Partial failure of consid-
eration is a pro tanto defense and will not invali-

date a contract and prevent recovery on it. Estate

ofMenifee v. Barrett, 795 S.W.2d 810, 815 (Tex.
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App.-Texarkana 1990, no writ); Huffv. Speer,

554 S.W.2d 259, 263 (Tex. Civ. App.-Houston
[1st Dist.] 1977, writ ref'd n.r.e.). A contract

that lacks consideration, lacks mutuality of obli-

gation and is unenforceable. Federal Sign v.

Texas Southern University, 951 S.W.2d 401, 408

(Tex. 1997).

17.8:2 Pleading Requirements

Failure of consideration is a defense that must

be affirmatively pleaded and verified. Tex. R.

Civ. P. 93(9), 94; Widmer v. Stamps, 663 S.W.2d
875, 881 (Tex. App.-Houston [14th Dist.]
1983, no writ). Lack of consideration must also

be affirmatively pleaded and verified. Tex. R.

Civ. P. 93(9), 94; Cranetex, Inc. v. Precision

Crane & Rigging of Houston, Inc., 760 S.W.2d

298, 304 (Tex. App.-Texarkana 1988, writ

denied).

17.9 Lack of Mutuality

Contracts are construed in favor of mutuality of

obligation, because it is presumed that parties to

an agreement intend it to be effectual. Texas Gas

Utilities Co. v. Barrett, 460 S.W.2d 409, 412
(Tex. 1970).

The doctrine of mutuality of obligation does not

apply to unilateral contracts. A unilateral con-

tract is binding, therefore, if supported by inde-

pendent consideration. An option supported by

consideration is unilateral; it is not founded on

mutual promises, but it is binding on the promi-

sor who has received consideration for his

promise and optional on the party who has pur-

chased the option. See, e.g., Johnson v.

Breckenridge-Stephens Title Co., 257 S.W. 223

(Tex. 1924); Colligan v. Smith, 366 S.W.2d 816
(Tex. Civ. App.-Fort Worth 1963, writ ref'd
n.r.e.). Once the option is accepted, it then

becomes a bilateral contract that is binding on

both parties. Tye v. Apperson, 689 S.W.2d 320,
323 (Tex. App.-Fort Worth 1985, writ ref'd
n.r.e.).

17.10 Waiver and Estoppel

17.10:1 Waiver

Waiver is an affirmative defense that may be

asserted against a party who intentionally relin-

quishes a known right or engages in intentional

conduct inconsistent with claiming the right. In

re GE Capital Corporation, 203 S.W.3d 314,

316 (Tex. 2006); Tenneco, Inc. v. Enterprise

Products Co., 925 S.W.2d 640 (Tex. 1996);
United States Fidelity & Guaranty Co. v. Bimco

Iron & Metal Corp., 464 S.W.2d 353, 357 (Tex.
1971). Essentially unilateral in its character,
waiver is a legal consequence from an act or

conduct of the party against whom it operates,

and no act of the party in whose favor it is made

is necessary to complete it. Waiver need not be

founded on a new agreement or be supported by

consideration. Massachusetts Bonding & Insur-
ance Co. v. Orkin Exterminating Co., 416

S.W.2d 396, 401 (Tex. 1967).

A waiver of a condition can be established by

conduct occurring after the time for perfor-
mance of the condition has expired if the

allegedly waived condition "is not a material

part of the agreed equivalent of the obligor's

promise and its non-performance does not mate-

rially affect the value received by the obligor."

Bimco Iron & Metal Corp., 464 S.W.2d at 357.

Silence or inaction, for a sufficient period to
show an intention to yield the known right, is

enough to prove waiver. Tenneco Inc., 925

S.W.2d at 643. Such silence or inaction, how-

ever, must be coupled with knowledge of the
right and with other circumstances, such as inac-

tion for an unreasonable period of time, to evi-

dence the intention to waive. Furr v. Hall, 553

S.W.2d 666 (Tex. Civ. App.-Amarillo 1977,
writ ref'd n.r.e.).

Once a right is waived, it is lost forever and can-

not be reclaimed without the other party's con-

sent. Burton v. National Bank of Commerce, 679

S.W.2d 115, 118 (Tex. App.-Dallas 1984, no
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writ). Nonetheless, a party may enforce a right it
has previously waived by giving sufficient
notice to the other party, so that the other party
has reasonable time to comply. Rodriguez v.

Classical Custom Homes, Inc., 176 S.W.3d 928

(Tex. App.-Dallas 2005, no pet.).

What is a reasonable time depends on the cir-
cumstances in each case and, therefore, is a
question of fact. Continental Casing Corp. v.

Siderca Corp., 38 S.W.3d 782, 789 (Tex.
App.-Houston [14th Dist.] 2001). However,
while waiver is ordinarily a question of fact,
"where the facts and circumstances are admitted

or clearly established, the question becomes one
of law." Tenneco Inc., 925 S.W.2d at 643.

17.10:2 Sales of Goods

A waiver affecting an executory portion of a
contract for the sale of goods may be retracted

on reasonable notification unless the retraction
would be unjust in view of a material change of
position in reliance on the waiver. Tex. Bus. &

Com. Code 2.209(e).

17.10:3 Estoppel

Whereas waiver is a unilateral act performed
solely by a party in whom a legally enforceable
right exists, estoppel arises when that party's

adversary acts in accordance with the waiver to
his detriment. A person who by his speech or
conduct has induced another to act in a particu-
lar manner ought not to be permitted to adopt an
inconsistent position to the loss or injury of the
other. Burton v. National Bank of Commerce,

679 S.W.2d 115, 117 (Tex. App.-Dallas 1984,
no writ).

17.10:4 Equitable Estoppel

Equitable estoppel arises when a false represen-

tation or concealment of material facts is made
with actual or constructive knowledge of the
facts to a party who had neither the knowledge

0 STATE BAR OF TEXAS

nor the means to acquire knowledge of the real

facts, with the intention that the representation

should be, and the result that it is, relied on or

acted on by the party to whom it was made to
the party's prejudice. Gulbenkian v. Penn, 252

S.W.2d 929, 932 (Tex. 1952). Failure to prove
any of these elements is fatal to the defense.
Brown v. Lair, 742 S.W.2d 432, 435 (Tex.
App.-Amarillo 1987, no writ).

Equitable estoppel may arise from silence or
inaction, if one with a duty to speak or act fails
to do so and the silence or inaction misleads the
other party to his detriment. Smith v. National

Resort Communities, Inc., 585 S.W.2d 655, 658
(Tex. 1979). Absent a fiduciary or confidential
relationship between the parties, a mere contrac-

tual relationship does not impose an affirmative
duty to disclose. Crim Truck & Tractor Co. v.
Navistar International Transportation Corp.,

823 S.W.2d 591, 594 (Tex. 1992); cf Anderson,
Greenwood & Co. v. Martin, 44 S.W.3d 200,
212-13 (Tex. App.-Houston [14th Dist.] 2001,
pet. denied) (duty to disclose does exist if neces-

sary to correct misleading information or false

impression).

17.10:5 Judicial Estoppel

The doctrine of judicial estoppel is not strictly

speaking estoppel at all, but arises from positive

rules of procedure based on justice and sound
public policy. Long v. Knox, 291 S.W.2d 292,
295 (Tex. 1956). It is to be distinguished from
equitable estoppel based on inconsistency in
judicial proceedings because the elements of
reliance and injury essential to equitable estop-

pel need not be present for judicial estoppel to

apply. Long, 291 S.W.2d at 295.

Under the doctrine of judicial estoppel, a party is
estopped merely by the fact of having alleged or
admitted either in his pleadings, in a former pro-
ceeding under oath, or in other statements made

under oath in the course of a former judicial pro-
ceeding, a position contrary to the assertion

17-11
(4/16)

17.10



Defenses and Counterclaims

sought to be made. Miller v. MacGann, 842

S.W.2d 641 (Tex. 1992); Long, 291 S.W.2d at
295; Byrdv. Estate of Nelms, 154 S.W.3d 149
(Tex. App.-Waco 2004, pet. denied); Aranda v.
Insurance Co. of North America, 833 S.W.2d
209 (Tex. App.-Houston [14th Dist.] 1992, no
writ); Aetna Life Insurance Co. v. Wells, 557

S.W.2d 144, 147 (Tex. Civ. App.-San Antonio
1977, writ ref d n.r.e.); Van Deusen v. Connecti-

cut General Life Insurance Co., 514 S.W.2d
951, 956 (Tex. Civ. App.-Fort Worth 1974, no
writ). Furthermore, the person seeking the pro-

tection of the doctrine of judicial estoppel need

not have been a party to the prior proceeding in

which the statement was made. Swilley v.

McCain, 374 S.W.2d 871 (Tex. 1964).

To establish the defense of a judicial estoppel, a

party must show-

1. a sworn, prior inconsistent statement

made in a judicial proceeding;

2. which was successfully maintained in

the prior proceeding;

3. not made inadvertently or by mistake,
or pursuant to fraud or duress; and

4. which is deliberate, clear, and

unequivocal.

Long, 291 S.W.2d at 295; Andrews v. Diamond,

Rash, Leslie & Smith, 959 S.W.2d 646, 650
(Tex. App.-El Paso 1997, writ denied); Huckin
v. Joseph P Connor and Stern, Flanz, Carnley &

Wilson, PC., 928 S.W.2d 180, 182-83 (Tex.
App.-Houston [14th Dist.] 1996, no writ).

In Jackson v. Hancock & Canada, L.L.P, 245

S.W.3d 51 (Tex. App.-Amarillo 2007, pet.
denied), the appeals court held that the plain-

tiffs' failure to list a legal malpractice cause of

action in their bankruptcy schedule constituted

judicial estoppel, notwithstanding that the bank-

ruptcy was dismissed; inadvertence occurs only

when the debtor lacks knowledge of the undis-

closed claim or has no motive for its conceal-

ment.

17.10:6 Promissory Estoppel

Promissory estoppel is recognized as a defen-

sive doctrine which permits one who has relied

on a promise to prevent an attack on the enforce-

ability of the promise. Hruska v. First State

Bank ofDeanville, 747 S.W.2d 783, 785 (Tex.
1998); Stanley v. Citifinancial Mortgage Co.,

121 S.W.3d 811 (Tex. App.-Beaumont 2003,
no pet.); Robbins v. Payne, 55 S.W.3d 740, 747
(Tex. App.-Amarillo 2001, pet. denied); Jeffer-
son County Drainage District No. 6 v. Lower

Neches Valley Authority, 876 S.W.2d 940, 953
(Tex. App.-Beaumont 1994, writ denied); City

ofBeaumont v. Excavators & Construction, Inc.,

870 S.W.2d 123, 137 (Tex. App.-Beaumont
1993, writ denied).

The elements of promissory estoppel are-

1. a promise;

2. foreseeability of reliance thereon by

the promise; and

3. substantial reliance by the promisee to

his detriment.

See English v. Fischer, 660 S.W.2d 521, 524
(Tex. 1983); Gilmartin v. KVTV, 985 S.W.2d
553, 558 (Tex. App.-San Antonio 1998, no
pet.).

Promissory estoppel does not apply to a promise

covered by a valid contract between parties but

does apply to a promise outside the contract.

Barnett v. Coppell North Texas Court, Ltd., 123

S.W.3d 804, 805 (Tex. App.-Dallas 2003, no
pet.); Richter v. Wagner Oil Co., 90 S.W.3d 890,

899 (Tex. App.-San Antonio 2002, no pet.); El
Paso Healthcare System, Ltd. v. Piping Rock

Corp., 939 S.W.2d 695, 699 (Tex. App.-El
Paso 1997, writ denied). Where there is no

actual contract, the promissory estoppel theory

may be invoked, thereby supplying a remedy

that will enable the injured party to be compen-

sated for his foreseeable, definite, and substan-

tial reliance. Wheeler v. White, 398 S.W.2d 93,
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97 (Tex. 1965); MCN Energy Enterprises, Inc. v.

Omagro de Colombia, L.D.C., 98 S.W.3d 766,
774 (Tex. App.-Fort Worth 2003, pet. denied);
Barnett v. Coppell North Texas Court, Ltd., 123

S.W.3d at 825.

17.10:7 Pleading Requirements

Waiver and estoppel are affirmative defenses

and must be affirmatively pleaded. Tex. R. Civ.

P. 94.

17.11 Mutual and Unilateral
Mistake

17.11:1 Elements of Mutual Mistake

If parties to an agreement have contracted under

a mutual misconception or ignorance of a mate-
rial fact, the agreement will be avoided. Wil-

liams v. Glash, 789 S.W.2d 261, 264 (Tex.
1990). The parol evidence rule does not bar

extrinsic evidence of mutual mistake. Williams,

789 S.W.2d at 264. Both parties must act under
the same misunderstanding of the same fact.
Lacy v. Ticor Title Insurance Co., 794 S.W.2d

781, 784 (Tex. App.-Dallas 1990), writ denied,
803 S.W.2d 265 (Tex. 1991). Knowledge by one
party of another's mistake in the expression of
the contract is equal to mutual mistake. Goff v.

Southmost Savings & Loan Ass'n, 758 S.W.2d
822, 826 (Tex. App.-Corpus Christi 1988, writ
denied).

17.11:2 Remedies for Mutual
Mistake

Reformation of the agreement is a proper rem-

edy when the true agreement of the parties is
shown and the provision erroneously written
into the instrument is there by mutual mistake.

Goffv. Southmost Savings & Loan Ass'n, 758
S.W.2d 822, 826 (Tex. App.-Corpus Christi
1988, writ denied). Otherwise, mutual mistake is

an equitable defense that excuses a party's fail-
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ure to perform. A.L. G Enterprises v. Huffman,

660 S.W.2d 603, 606 (Tex. App.-Corpus
Christi 1983), aff'd as reformed per curiam, 672

S.W.2d 230 (Tex. 1984).

17.11:3 Pleading Requirements for
Mutual Mistake

Mutual mistake must be affirmatively pleaded,

or it will be waived. Tex. R. Civ. P. 94; Tag
Resources, Inc. v. Petroleum Well Services, Inc.,

791 S.W.2d 600, 604 (Tex. App.-Beaumont
1990, no writ).

17.11:4 Unilateral Mistake

One party's mistake usually will not constitute a
ground for relief, if it was not induced by an act

of the other party. FDIC v. Graham, 882 S.W.2d
890, 897 (Tex. App.-Houston [14th Dist.]
1994, no writ); Fail v. Lee, 535 S.W.2d 203, 208
(Tex. Civ. App.-Fort Worth 1976, no writ).
Equitable relief against a unilateral mistake will

be granted if (1) the mistake is of so great a con-

sequence that it would be unconscionable to
enforce the contract as made, (2) the mistake

relates to a material feature of the contract,

(3) the mistake was made regardless of the exer-

cise of ordinary care, and (4) the parties can be
placed in status quo in the equity sense (that is,
rescission must not result in prejudice to the

other party except for the loss of his bargain).
There may be other circumstances, such as the
acts and extent of knowledge of the parties, that
will govern or influence the extension of relief.
James T Taylor & Son, Inc. v. Arlington Inde-

pendent School District, 335 S.W.2d 371, 373
(Tex. 1960).

17.12 Statute of Frauds

17.12:1 Statute of Frauds Generally

The phrase statute offrauds refers to a principle

carried forward from English statutory law into
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several Texas statutes, providing that certain

types of promises or agreements are not enforce-

able unless the promise or agreement or a mem-

orandum of it is in writing and signed by the

party to be charged or by someone lawfully

authorized to sign for him.

The primary purpose of the statute of frauds is to

prevent fraud and perjury in certain types of

transactions by requiring the agreement to be

evidenced by a signed writing. Davis v. Crock-

ett, 398 S.W.2d 302, 305 (Tex. Civ. App.-
Dallas 1965, no writ).

17.12:2 Transactions Covered by
Various Statutes of Frauds

Texas law requires that certain transactions be

memorialized by a signed writing, including the

following:

1. A contract for the sale of goods for a

price of $500 or more. Tex. Bus. &

Com. Code 2.201(a).

2. A loan agreement in which the amount

involved exceeds $50,000. Tex. Bus.

& Com. Code 26.02(b). This does
not apply to credit card, charge card,

or open-end account agreements. Tex.

Bus. & Com. Code 26.02(a)(2). See
section 17.12:3 below for further

requirements.

3. A promise by an executor or adminis-

trator to answer out of his own estate

for the debt or damage due from his

decedent. Tex. Bus. & Com. Code

26.01(b)(1).

4. A promise by one person to answer for

the debt, default, or miscarriage of

another. Tex. Bus. & Com. Code

26.01(b)(2).

5. An agreement made on consideration

of marriage or on consideration of

nonmarital conjugal cohabitation. Tex.

Bus. & Com. Code 26.01(b)(3).

6. A contract for the sale of real estate.

Tex. Bus. & Com. Code 26.01(b)(4).

7. A lease of real estate for a term longer

than one year. Tex. Bus. & Com. Code

26.01(b)(5).

8. An agreement which is not to be per-

formed within one year from the mak-

ing of the agreement. Tex. Bus. &

Com. Code 26.01(b)(6).

9. A promise or agreement to pay a com-

mission for the sale or lease of an oil

or gas mining lease, an oil or gas roy-

alty, minerals, or a mineral interest.

Tex. Bus. & Com. Code 26.01(b)(7).

10. An agreement, promise, contract, or

warranty of cure relating to medical

care and results made by a physician

or health care provider other than a
pharmacist. Tex. Bus. & Com. Code

26.01(b)(8).

11. A security interest in collateral other

than property in the possession or

under the control of the secured party

or, if the collateral is a certified secu-

rity, that has been delivered to the

secured party under Tex. Bus. & Com.

Code 8.301. Tex. Bus. & Com. Code

9.203(b)(3)(A)-(D). (Note that
revised chapter 9 contemplates cre-

ation of a security agreement by

"authentication," which includes exe-

cution by means other than signing a

writing. See Tex. Bus. & Com. Code

9.102(a)(7); see also Tex. Bus. &

Com. Code 9.102(a)(70) (definition
of "record").

12. A trust in either real or personal prop-

erty (with specified exceptions for per-

sonal property trusts). Tex. Prop. Code

112.004.
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13. A contract for a commission for the

sale or purchase of real estate. Tex.

Occ. Code 1101.806(c).

14. A contract between a principal and a
sales representative in which the sales

representative is to solicit wholesale
orders within the state. Tex. Bus. &

Com. Code 54.002.

15. A contingent fee contract for legal ser-
vices between attorney and client. Tex.

Gov't Code 82.065.

17.12:3 Loan Agreement

The rights and obligations of the parties to a
loan agreement controlled by Tex. Bus. & Com.

Code 26.02 are determined solely from the
terms of the written loan agreement. Any prior
or contemporaneous oral agreements between
the parties are superseded by and merged into

the loan agreement. Tex. Bus. & Com. Code

26.02(c), (d).

A financial institution (as defined in Tex. Bus. &
Com. Code 26.02(a)(1)) must give written

notice to the obligor of the applicable statute of

frauds and merger provisions of section 26.02.
This notice must be either in a separate writing

signed by the debtor or obligor or incorporated

into one or more of the loan documents signed

by him.

The notice must be in type that is bold-faced,
capitalized, underlined, or otherwise set out

from surrounding written material so as to be
conspicuous and must state substantially as fol-

lows:

This written loan agreement rep-

resents the final agreement between

the parties and may not be contra-

dicted by evidence of prior, contem-

poraneous, or subsequent oral

agreements of the parties.
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There are no unwritten oral agree-
ments between the parties.

Tex. Bus. & Com. Code 26.02(e). Although
the statutory notice form above refers to subse-
quent agreements, the statute itself does not.

17.12:4 Exceptions

In addition to specific statutory exceptions to the
statute of frauds, oral contracts governed by the
statute of frauds may be enforced in the follow-
ing situations.

Main Purpose: If the promise is to pay the
debt, default, or miscarriage of another, an oral
promise is enforceable if (1) the promisor inten-
tionally accepts primary responsibility for the
debt, as opposed to acting as a surety, (2) the
promise is supported by new and independent
consideration, (3) the consideration for the
promise is a benefit accruing directly to the
promisor personally, and (4) the obtaining of
that benefit is the promisor's main or leading
purpose in making the promise. Haas Drilling
Co. v. First National Bank, 456 S.W.2d 886, 890
(Tex. 1970); Gulf Liquid Fertilizer Co. v. Titus,

354 S.W.2d 378, 382-83 (Tex. 1962).

Promissory Estoppel: If the oral promise is to
sign a written agreement that itself complies
with the statute of frauds, it is enforceable if the
promisor should have expected the promise to
result in some definite and substantial injury to
the promisee, the injury occurred, and the court
must enforce the promise to avoid injustice.
Nagle v. Nagle, 633 S.W.2d 796, 800 (Tex.
1982); "Moore" Burger, Inc. v. Phillips Petro-

leum Co., 492 S.W.2d 934 (Tex. 1972).

Estoppel: If the oral promise is to sell or lease
land, it is enforceable to avoid actual fraud if
there has been payment of consideration, pos-
session by the purchaser, and valuable and per-
manent improvements made by the purchaser.
Nagle, 633 S.W.2d at 799; Hooks v. Bridgewa-

ter, 229 S.W. 1114, 1116 (Tex. 1921).
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Substantial Performance: If one party has
completed performance under the contract to an

extent that he has suffered substantial detriment,
he has no adequate remedy, and it would perpe-

trate a fraud on him to permit the other party to
plead the statute of frauds and reap an unearned

benefit, an oral contract is enforceable. Central

Power & Light Co. v. Del Mar Conservation

District, 594 S.W.2d 782, 790 (Tex. Civ. App.-
San Antonio 1980, writ ref'd n.r.e.) (observing

that "[n]otwithstanding the Statute of Frauds, an
oral contract which has been partially performed
may be enforced in equity").

Fully Executed Contract: Contracts that
have been fully executed cannot be invalidated

by the statute of frauds. Pou v. Dominion Oil

Co., 265 S.W. 886, 888 (Tex. Comm'n App.
1924, judgm't adopted).

Oral Modification to Extend Time of
Performance: Even if the contract is covered
by the statute of frauds, the parties may agree
orally to extend the time of performance of a
contract that is required to be in writing, if the

oral modification is made before the expiration
of the written contract. See Zwick v. Lodewik

Corp., 847 S.W.2d 316, 319 (Tex. App.-
Texarkana 1993, writ denied); Troutman v.

Interstate Promotional Printing Co., 717

S.W.2d 428, 429-30 (Tex. App.-San Antonio
1986, writ ref'd n.r.e.).

Exceptions to the statute of frauds are strictly
applied by the courts. See Hooks, 229 S.W. at

1116.

17.12:5 Pleading Requirements

A statute of frauds defense must be affirmatively

pleaded. Tex. R. Civ. P. 94; First National Bank

v. Zimmerman, 442 S.W.2d 674, 675-76 (Tex.
1969).

17.13 Unconscionability

17.13:1 Sales of Goods

The basic test for unconscionability is whether,

in light of the general commercial background

and the commercial needs of the particular trade

or case, the clauses involved are so one-sided as

to be unconscionable under the circumstances

existing at the time the contract was made. Tex.

Bus. & Com. Code 2.302 cmt. 1. See also

Wade v. Austin, 524 S.W.2d 79, 86 (Tex. Civ.
App.-Texarkana 1975, no writ). A court may

refuse to enforce a sales contract or may enforce

all but the offending provision if it finds as a

matter of law that the contract or any clause in it

was unconscionable when made, or it may so

limit the application of any unconscionable
clause as to avoid any unconscionable result.

Tex. Bus. & Com. Code 2.302(a).

17.13:2 Personal Property Leases

The court may find a personal property lease or

a clause in a lease unconscionable and refuse to

enforce it. Tex. Bus. & Com. Code 2A.108(a).

For a consumer lease, the court may also grant

appropriate relief against an unconscionable
lease contract or clause. Tex. Bus. & Com. Code

2A.108(b). If a lessee in a consumer lease

claims unconscionability and the court finds the

lease or a clause in it unconscionable, the court

must award reasonable attorney's fees to the les-

see. If the court does not find unconscionability

and the lessee brought the unconscionability

claim knowing it was groundless, the court must

award attorney's fees to the party against whom

the claim was made. Tex. Bus. & Com. Code

2A.108(d)(1), (2).

17.13:3 Other Contracts

No single test exists for finding unconscionabil-

ity; it is determined on a case-by-case basis. An

inquiry into potential unconscionability begins

with two broad questions: (1) how the parties
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arrived at the terms in controversy and
(2) whether there are legitimate reasons justify-
ing the inclusion of the allegedly unconsciona-

ble terms. Pony Express Courier Corp. v.

Morris, 921 S.W.2d 817, 821 (Tex. App.-San
Antonio 1996, no writ); see also Ski River
Development, Inc. v. McCalla, 167 S.W.3d 121
(Tex. App.-Waco 2005, pet. denied).

17.13:4 Deceptive Trade Practices

"Unconscionable action or cause of action" is
defined as an act or practice which, to a con-

sumer's detriment, takes advantage of the lack
of knowledge, ability, experience, or capacity of

the consumer to a grossly unfair degree. Tex.
Bus. & Com. Code 17.45(5). See section

17.31 below regarding the Deceptive Trade
Practices-Consumer Protection Act.

17.14 Ambiguity

17.14:1 Elements and Proof

A contract is ambiguous if its meaning is uncer-
tain and doubtful or if it is reasonably suscepti-

ble of more than one meaning. Coker v. Coker,

650 S.W.2d 391, 393 (Tex. 1983). Disagreement
over the interpretation of an instrument does not

automatically make it ambiguous. Columbia

Gas Transmission Corp. v. New Ulm Gas, Ltd.,

940 S.W.2d 587, 589 (Tex. 1996). Nor is uncer-
tainty or lack of clarity in the language chosen
by the parties sufficient to render a contract
ambiguous. Hofland v. Fireman's Fund Insur-

ance Co., 907 S.W.2d 597, 599 (Tex. App.-
Corpus Christi 1995, no writ); Medical Towers,
Ltd. v. St. Luke's Episcopal Hospital, 750

S.W.2d 820, 822 (Tex. App.-Houston [14th
Dist.] 1988, writ denied). If it can be given a cer-

tain or definite legal meaning or interpretation, a
contract is not ambiguous and the court will
construe it as a matter of law. Friendswood

Development Co. v. McDade + Co., 926 S.W.2d
280, 282 (Tex. 1996). Interpretation of a con-
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tract becomes a fact issue to be resolved by

extrinsic evidence if application of pertinent

rules of construction leaves a general uncer-

tainty about which of two meanings is proper.

Coker, 650 S.W.2d at 394; Harris v. Rowe, 593
S.W.2d 303, 306 (Tex. 1979).

17.14:2 Pleading Requirements

One claiming ambiguity in a written contract
has the burden of pleading the ambiguity by

stating the allegedly ambiguous portion of the

contract and by definitely pleading the meaning
or construction thereof on which he relied. Gulf

& Basco Co. v. Buchanan, 707 S.W.2d 655, 656
(Tex. App.-Houston [1st Dist.] 1986, writ
ref'd n.r.e.); Skyline Furniture, Inc. v. Gifford,

433 S.W.2d 950, 954 (Tex. Civ. App.-El Paso
1968, no writ).

17.15 Duress

17.15:1 Duress Generally

Duress is any mental, physical, or other coercion

of another that caused a party to act contrary to
his own free will or to submit to a situation or
conditions against his own volition or interests.

Mitchell v. C.C. Sanitation Co., 430 S.W.2d 933,
937 (Tex. Civ. App.-Houston [14th Dist.]
1968, writ ref'd n.r.e.). Duress requires a threat

to do some act the threatening party has no legal
right to do, some illegal exaction or some fraud

or deception, and imminent restraint such as to
destroy free agency without present means of
protection. King v. Bishop, 879 S.W.2d 222,

223-24 (Tex. App.-Houston [14th Dist.] 1994,
no writ); Tower Contracting Co. v. Burden

Bros., 482 S.W.2d 330, 335 (Tex. Civ. App.-
Dallas 1972, writ ref'd n.r.e.) (discussing eco-

nomic duress).

Duress frequently depends on the motive on

which a claim is based. It may be shown when a
threatening party acts oppressively to further his

own economic interests. State National Bank v.
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Farah Manufacturing Co., 678 S.W.2d 661, 685
(Tex. App.-El Paso 1984, writ dism'd by agr.).
Economic duress (business coercion) may be

evidenced by forcing a victim to choose

between distasteful and costly situations, for

example, to bow to duress or face bankruptcy,

loss of credit rating, or loss of profits. State

National Bank, 678 S.W.2d at 686; see also

Housing Authority v. Hubbell, 325 S.W.2d 880,

902 (Tex. Civ. App.-Dallas 1959, writ ref'd
n.r.e.).

There is no duress when a party threatens to do

that which he has a legal right to do. Matthews v.

Matthews, 725 S.W.2d 275, 279 (Tex. App.-
Houston [1st Dist.] 1986, writ ref'd n.r.e.). See

also Gooch v. American Sling Co., 902 S.W.2d

181 (Tex. App.-Fort Worth 1975, no writ);
Dale v. Simon, 267 S.W. 467, 470 (Tex.
Comm'n App. 1924, judgm't adopted). See also
First Texas Savings Ass'n v. Dicker Center, Inc.,

631 S.W.2d 179, 184 (Tex. App.-Tyler 1982,
no writ). For example, threatening to sue or

actually filing suit does not constitute duress as

a matter of law. McMahan v. Greenwood, 108

S.W.3d 467, 482 (Tex. App.-Houston [14th

Dist.] 2003, pet. denied).

17.15:2 Pleading Requirements

Duress is an affirmative defense that must be

specifically pleaded. Tex. R. Civ. P. 94; Gooch v.
American Sling Co., 902 S.W.2d 181, 186 (Tex.
App.-Fort Worth 1995, no writ); Fireman's

Fund Insurance Co. v. Abilene Livestock Auc-

tion Co., 391 S.W.2d 147, 149 (Tex. Civ.
App.-Dallas 1965, writ ref'd n.r.e.). The ques-
tion of what constitutes duress is a matter of law,

and the question of whether it exists in a particu-

lar situation is generally a question of fact. Bank

of El Paso v. TO. Stanley Boot Co., 809 S.W.2d

279 (Tex. App.-El Paso 1991, rev'd and ren-
dered in part on other grounds, 847 S.W.2d 218

(Tex. 1992).
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17.16 Undue Influence

Undue influence is overcoming the free will of

an individual and substituting the will of

another, causing the individual to do an act that

he would not otherwise have done. B.A.L. v.

Edna Gladney Home, 677 S.W.2d 826, 831
(Tex. App.-Fort Worth 1984, writ ref'd n.r.e.).

Influence cannot be branded as undue merely

because it is persuasive and effective. Not all

persuasion, entreaty, importunity, or intercession

is condemned; what constitutes undue influence

depends on the particular facts and circum-

stances of each case viewed in the light of appli-

cable principles of law. B.A.L., 677 S.W.2d at
830.

17.17 Variance between Offer and
Acceptance ("Perfect
Tender" Rule)

17.17:1 Common-Law Contracts

No contract exists if there is a variance in the

terms of the offer and acceptance or a deficiency

in the tender of the subject matter. If the accep-

tance changes or qualifies the terms of the offer,

the offer is rejected, and the modified accep-

tance acts as a counteroffer that must be

accepted by the other party to be binding. Gas-

mark, Ltd. v. Kimball Energy Corp., 868 S.W.2d

925, 928 (Tex. App.-Fort Worth 1994, no
writ).

17.17:2 Sale of Goods

An offer can be accepted by definite and season-

able expression of acceptance, even if the accep-

tance states terms additional to or different from

those offered unless acceptance is expressly

made conditional on assent to the additional or

different terms. The additional provisions are

construed as proposals for addition to the con-

tract. Between merchants, the additional terms

become part of the contract unless the offer is

expressly limited to acceptance on the terms of
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the offer, the additions materially alter the offer,

or notification of objection has been or is given
within a reasonable time. Tex. Bus. & Com.

Code 2.207.

17.18 Laches

The elements of laches are unreasonable delay
in asserting one's legal or equitable right and,
because of the delay, a good-faith change of
position by another party to that party's detri-
ment. Rogers v. Ricane Enterprises, 772 S.W.2d

76, 80 (Tex. 1989); City of Fort Worth v. John-

son, 388 S.W.2d 400, 403 (Tex. 1964). If an
alleged cause of action, either legal or equitable,
is not barred by the statute of limitations, laches

will not apply unless extraordinary circum-
stances exist to justify its application. Barfield v.

Howard M Smith Co., 426 S.W.2d 834, 840
(Tex. 1968).

If one party has deliberately made promises to
induce the other to delay bringing a cause of

action against him, equitable estoppel may be

applied to prevent the party who induced the
delay from asserting the defense of laches and

the statute of limitations. See, e.g., Kenneco
Energy v. Johnson & Higgins, 921 S.W.2d 254,
263 (Tex. App.-Houston [1st Dist.] 1995, writ
granted), rev 'd on other grounds, 962 S.W.2d
507 (Tex. 1998); O'Dowd v. Johnson, 666
S.W.2d 619, 621 (Tex. App.-Houston [1st
Dist.] 1984, writ ref'd n.r.e.).

Laches is an affirmative defense and must be

specifically pleaded. Tex. R. Civ. P. 94.

17.19 Impossibility of Performance

"Original impossibility" is impossibility of per-
formance existing when the contract is entered
into, so that the contract was for doing some-

thing that from the outset was impossible.

"Supervening impossibility" is a condition that
develops after the inception of the contract. The
manual committee is not aware of any Texas
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cases that have enforced a contract against the
defense of original objective impossibility
because of facts existing when the promise is
made that the promisor neither knows nor has
reason to know. See Janak v. FDIC, 586 S.W.2d

902, 906 (Tex. Civ. App.-Houston [1st Dist.]
1979, no writ).

If the obligation to perform is absolute, impossi-
bility of performance occurring after the con-
tract is made is not an excuse for
nonperformance if the impossibility might rea-
sonably have been anticipated and guarded
against in the contract. This is true even though
the impossibility may subsequently have
occurred by virtue of an "act of God" or some
other circumstance over which the parties have
no control. Impossibility is also not an excuse if
it subsequently occurred by virtue of the act or
default of the promisor or by the acts of a third
party. Metrocon Construction Co. v. Gregory

Construction Co., 663 S.W.2d 460, 462 (Tex.
App.-Dallas 1983, writ ref'd n.r.e.); but see
Erickson v. Rocco, 433 S.W.2d 746, 752 (Tex.
Civ. App.-Houston [14th Dist.] 1968, writ
ref'd n.r.e.). The fact that a contract is more bur-
densome or economically impracticable to per-
form than originally anticipated does not excuse
its nonperformance. Reeder v. Wood County
Energy, LLC, 320 S.W.3d 433, 446 (Tex.
App.-Tyler 2010, pet. granted), rev'd on other
grounds, 395 S.W.3d 789 (Tex. 2012); Huffines
v. Swor Sand & Gravel Co., 750 S.W.2d 38, 40
(Tex. App.-Fort Worth 1989, no writ); Alamo
Clay Products, Inc. v. Gunn Tile Co., 597
S.W.2d 388, 392 (Tex. Civ. App.-San Antonio
1980, writ ref'd n.r.e.).

If impossibility of performance is because of the
plaintiff's wrongful interference, it excuses non-
performance by the injured party. Atkinson Gas
Co. v. Albrecht, 878 S.W.2d 236, 239 (Tex.
App.-Corpus Christi 1994, writ denied). The
nonbreaching party will also be entitled to any
damages sustained as a result of the interference.
Longview Construction & Development v. Log-
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gins Construction Co., 523 S.W.2d 771, 779
(Tex. Civ. App.-Tyler 1975, writ dism'd by
agr.).

17.20 Illegality

A contract to do a thing that cannot be per-

formed without violating the law is void, but if

illegality does not appear on the face of the con-

tract, it will not be held void unless facts show-

ing its illegality are before the court. If a

contract could have been performed in a legal
manner, the fact that it also may have been per-

formed in an illegal manner does not make it

void. Lewis v. Davis, 199 S.W.2d 146, 148-49
(Tex. 1947).

If a contract is against public policy, it is illegal,
void, and unenforceable. Alma Investments, Inc.

v. Bahia Mar Co-Owners Ass'n, 999 S.W.2d

820, 824 (Tex. App.-Corpus Christi 1999, pet.
denied); Montgomery v. Browder, 930 S.W.2d

772, 778 (Tex. App.-Amarillo 1996, writ
denied); Baron v. Mullinax, Wells, Mauzy &

Baab, Inc., 623 S.W.2d 457, 461 (Tex. App.-
Texarkana 1981, writ ref'd n.r.e.).

Illegality is an affirmative defense that ordi-

narily must be specifically pleaded. Tex. R. Civ.

P. 94. Failure to plead illegality of a contract

ordinarily constitutes a waiver of the defense; if

the document shows illegality on its face, how-

ever, an affirmative pleading to that effect is

unnecessary. Lewkowicz v. El Paso Apparel

Corp., 625 S.W.2d 301, 303 (Tex. 1981).

17.21 Revocation of Acceptance

A buyer may revoke his acceptance of a lot or

commercial unit whose nonconformity substan-

tially impairs its value to him if he has accepted

it either (1) on the reasonable assumption that its

nonconformity would be cured and it has not

been seasonably cured or (2) without discovery

of the nonconformity if his acceptance was rea-

sonably induced either by the difficulty of dis-

covery before acceptance or by the seller's

assurances. Tex. Bus. & Coin. Code 2.608(a).

Revocation of acceptance must occur within a

reasonable time after the buyer discovers or

should have discovered the ground for it and

before any substantial change in condition of the

goods which is not caused by their own defects.

It is not effective until the buyer notifies the

seller of it. Tex. Bus. & Com. Code 2.608(b).
A buyer who so revokes has the same rights and

duties with regard to the goods involved as if he

had rejected them. Tex. Bus. & Com. Code

2.608(c).

The right of a buyer to revoke exists only after

the buyer has initially accepted the goods in

question. Once a buyer has properly revoked

acceptance of a product, the seller has no right to

cure by repair or by replacement. In addition to

recovery of the purchase price, including the full

trade-in credit of any property traded in, the

buyer who has properly exercised his right to

revoke may recover prejudgment interest, post-

judgment interest, and attorney's fees when the

proper predicate for such recovery has been

made. Gappelberg v. Landrum, 666 S.W.2d 88,

91 (Tex. 1984).

If the buyer has made substantial changes in the

condition of the goods that increased their value,

revocation is still available. Village Mobile

Homes v. Porter, 716 S.W.2d 543, 551-52 (Tex.
App.-Austin 1986, writ ref'd n.r.e.).

17.22 Rejection by Buyer

17.22:1 Rejection Generally

If the goods fail to conform to the contract, the

buyer may accept all of them, reject all of them,

or accept any commercial unit(s) and reject the

rest. Tex. Bus. & Com. Code 2.601. For an

installment contract, the buyer may reject any

nonconforming installment if the nonconformity

substantially impairs the value of the installment
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and the nonconformity cannot be cured, or if the
nonconformity is a defect in the required docu-
ments. Tex. Bus. & Com. Code 2.612(b).

17.22:2 Notification of Rejection

Rejection must be within a reasonable time after
delivery or tender, and the buyer must season-

ably notify the seller of his rejection. If the

buyer fails to state in his rejection the particular
defect the goods have, he cannot rely on that
defect to justify rejection or show seller's breach
if the seller could have cured the defect had he

been told about it or, between merchants, the
seller has, after rejection, made a written request
for a full and final statement of all defects on
which the buyer proposes to rely. Tex. Bus. &
Com. Code 2.605(a).

17.22:3 Seller's Right to Cure

If the buyer has rejected goods because of
defects, the seller may, within the time origi-
nally provided for his performance, give reason-

able notice of his intention to cure and make a
new tender of conforming goods. Tex. Bus. &

Com. Code 2.508(a). If the buyer has rejected
a nonconforming tender that the seller has rea-

sonable grounds to believe would be acceptable
with or without money allowance, the seller
may, if he seasonably notifies the buyer, substi-

tute a conforming tender within a reasonable
time. Tex. Bus. & Com. Code 2.508(b).

17.22:4 Buyer's Responsibility for
Goods after Rejection

The buyer must hold the goods using reasonable

care for a sufficient time to permit the seller to
remove them. Tex. Bus. & Coin. Code

2.602(b)(2). If the seller does not reclaim them

within a reasonable time after notification of
rejection, the buyer may store the goods for the

seller's account, reship them to the seller, or

resell them for the seller's account, retaining a
commission of not more than 10 percent. Tex.

Bus. & Com. Code 2.603-.604.

17.23 Fraud

See section 17.32 below regarding fraud as a
counterclaim. Whether asserted as a cause of
action or an affirmative defense, the elements of
fraud are the same. Oilwell Division, United

States Steel Corp. v. Fryer, 493 S.W.2d 487,
490-91 (Tex. 1973).

Fraud, as an affirmative defense, must be affir-
matively pleaded. Tex. R. Civ. P. 94; Garcia v.

Rutledge, 649 S.W.2d 307, 312 (Tex. App.-
Amarillo 1982, no writ).

17.24 Usury

See sections 2.51 through 2.63 in this manual
regarding usury generally. Usury is not an affir-
mative defense in that its mere presence defeats

the creditor's claim. Rather, the usury penalties
act as a setoff to the creditor's claim. See Miller

v. First State Bank, 551 S.W.2d 89, 95 (Tex. Civ.
App.-Fort Worth 1977), aff'd as modified, 563
S.W.2d 572 (Tex. 1978).

A pleading asserting usury must be verified.

Tex. R. Civ. P. 93(11).

17.25 Discharge in Bankruptcy

A debtor's discharge in bankruptcy operates as
an injunction against the commencement or con-

tinuance of an action, the employment of pro-
cess, or an act, to collect, recover, or offset any
such debt as a personal liability of the debt,

whether or not discharge of such debtor is
waived. 11 U.S.C. 524. Exceptions such as
fraud are described in 11 U.S.C. 523. See
chapter 35 of this manual for a discussion of
bankruptcy issues.

STATE BAR OF TEXAS 17-21
(4/16)

17.25



Defenses and Counterclaims

17.26 Truth in Lending

See sections 2.71 through 2.73 in this manual

regarding the federal truth-in-lending laws.

17.27 Billing Errors

See section 2.74 in this manual regarding the

federal Fair Credit Billing Act.

17.28 Illiteracy

Texas law does not support the defense that the

debtor did not understand the English language.

"It is well settled that illiteracy will not relieve a

party of the consequences of his contract. If a

person is unable to read the contract, he must

have it read to him... .The rule will not operate,
however, when trick or artifice is resorted to for

the purpose of preventing the party from reading

it or having it read to him." Nguyen Ngoc Giao

v. Smith & Lamm, P C., 714 S.W.2d 144, 146-47

(Tex. App.-Houston [1st Dist.] 1986, no writ),

citing Associated Employers Lloyds v. Howard,

294 S.W.2d 706, 708 (Tex. 1956); Indemnity

Insurance Co. v. WL. Macatee & Sons, 101

S.W.2d 553, 557 (Tex. 1937). See also Amouri v.
Southwest Toyota, Inc., 20 S.W.3d 165 (Tex.

App.-Texarkana 2000, pet. denied) (illiteracy

irrelevant where contract was procured by

fraud). In Nguyen, summary judgment was

granted against a Vietnamese client who

claimed he could not read, write, or speak the

English language. He claimed that it was his

understanding the contract between the parties

provided for a contingent fee agreement when

clear language of the contract proved otherwise.

See also Estate of Degley v. Vega, 797 S.W.2d

299 (Tex. App.-Corpus Christi 1990, no writ)
(appellant's claim that she did not understand

contract she signed because of her poor knowl-

edge of English ineffective to avoid express

terms of agreement).

0
[Sections 17.29 and 17.30 are reserved for expansion.]

II. Counterclaims

17.31 Texas Deceptive Trade
Practices-Consumer
Protection Act (DTPA)

17.31:1 Acts Violating DTPA

Violations of the Deceptive Trade Practices-

Consumer Protection Act (DTPA) include-

1. a breach of an express or implied war-

ranty;

2. an unconscionable act or course of

action;

3. a violation of Texas Insurance Code

chapter 541; or

4. the.use or employment of a false, mis-

leading, or deceptive act or practice,

specifically enumerated in the "laun-

dry list" provisions of Tex. Bus. &

Com. Code 17.46(b), that the con-
sumer relies on to his detriment.

Tex. Bus. & Com. Code 17.50(a). The DTPA
does not itself create any warranties. La Sara

Grain Co. v. First National Bank, 673 S.W.2d

558, 565 (Tex. 1984).

The most common "laundry list" violations

are-

1. representing that goods or services

have sponsorship, approval, character-

istics, ingredients, uses, benefits, or
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quantities that they do not have or that

a person has a sponsorship, approval,

status, affiliation, or connection that
he does not have (Tex. Bus. & Com.

Code 17.46(b)(5));

2. representing that goods or services are

of a particular standard, quality, or

grade or that goods are of a particular

style or model if they are of another
(Tex. Bus. & Com. Code

17.46(b)(7));

3. representing that an agreement confers

or involves rights, remedies, or obliga-

tions that it does not have or involve

or that are prohibited by law (Tex.
Bus. & Com. Code 17.46(b)(12));

4. representing that work or services

have been performed on or parts

replaced in goods if the work or ser-

vices were not performed or the parts

replaced (Tex. Bus. & Com. Code

17.46(b)(22));

5. filing suit in a court of improper venue
(Tex. Bus. & Com. Code

17.46(b)(23)); and

6. failing to disclose information con-

cerning goods or services that was
known at the time of the transaction if

the failure to disclose was intended to

induce the consumer into a transaction

into which he would not otherwise
have entered (Tex. Bus. & Com. Code

17.46(b)(24)).

17.31:2 Incorporation of DTPA into
Debt Collection Practices Act
and Other Laws

Violation of a number of other statutes also con-
stitutes a violation of the DTPA, including-

1.Tex. Fin. Code 392.404(a) (Texas
Debt Collection Practices Act; see sec-

STATE BAR OF TEXAS

tions 2.31 through 2.36 in this man-

ual);

2. Tex. Bus. & Com. Code 51.302
(Business Opportunity Act; see sec-

tion 2.109); and

3. Tex. Bus. & Com. Code 601.204

(formerly the Home Solicitation

Transactions Act; see section 2.108).

17.31:3 Who Can Bring DTPA
Action

Only a consumer may bring a DTPA action. See

Tex. Bus. & Com. Code 17.50(a). A "con-
sumer" is an individual, partnership, corpora-

tion, the state of Texas, or a subdivision or

agency of the state that seeks or acquires by pur-
chase or lease any goods or services, except for

a business consumer with assets of $25 million

or more. Tex. Bus. & Com. Code 17.45(4). A
"business consumer" is an individual, partner-

ship, or corporation who seeks or acquires by

purchase or lease any goods or services for com-
mercial or business use. Tex. Bus. & Com. Code

17.45(10).

17.31:4 Transactions Excluded from
DTPA

The types of claims listed below cannot be

brought under the DTPA.

Negotiated Contract: The DTPA does not
apply to claims arising out of a written contract
if (1) the contract relates to a transaction, proj-

ect, or set of transactions related to the same
project involving total consideration by the con-

sumer of more than $100,000; (2) in negotiating

the contract the consumer is represented by legal

counsel not directly identified, suggested, or
selected by the defendant or defendant's agent;
and (3) the cause of action does not involve the

consumer's residence. Tex. Bus. & Com. Code

17.49(f).
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Transaction Limit: The DTPA does not apply

to claims arising out of a transaction, project, or

set of transactions relating to the same project

involving a total consideration by the consumer

of more than $500,000, other than a cause of

action involving the consumer's residence. Tex.

Bus. & Com. Code 17.49(g).

Professional Services: The DTPA does not

apply to claims for damages based on profes-

sional services, the essence of which is the pro-

viding of advice, judgment, opinion, or similar

professional skill. This exemption does not

apply to (1) an express misrepresentation of

material fact that cannot be characterized as

advice, judgment, or opinion; (2) a failure to dis-

close information in violation of Tex. Bus. &

Com. Code 17.46(b)(24); (3) an unconsciona-
ble act or course of action that cannot be charac-

terized as advice, judgment, or opinion;

(4) breach of an express warranty that cannot be

characterized as advice, judgment, or opinion;

or (5) a violation of Tex. Bus. & Com. Code

17.46(b)(26). Tex. Bus. & Com. Code
17.49(c).

Waiver: A consumer may waive his rights to
a DTPA action if (1) the waiver is in writing, is

signed by him, and is in the form prescribed by

Tex. Bus. & Com. Code 17.42(a); (2) he is not

in a significantly disparate bargaining position;

and (3) in negotiating the contract the consumer

is represented by legal counsel not directly iden-

tified, suggested, or selected by the defendant or

defendant's agent. Tex. Bus. & Com. Code

17.42(a).

17.31:5 Presuit Notice by Consumer

Before filing suit, the consumer must give at

least sixty days' written notice to the prospec-

tive defendant, advising the defendant of the

specific complaint and the amount of economic

damages, damages for mental anguish, and

expenses, including attorney's fees, reasonably
incurred by the consumer in asserting the claim.

Tex. Bus. & Com. Code 17.505(a). The con-

sumer may give notice after filing suit, however,

if the action is brought as a counterclaim or if

the sixty-day-notice requirement would cause

the applicable statute of limitations to bar the

consumer's claim. Tex. Bus. & Com. Code

17.505(b). During the sixty-day period, a writ-

ten request to inspect the goods subject to dis-

pute may be presented to the consumer. Tex.

Bus. & Com. Code 17.505(a).

If the defendant does not receive written notice,

he may file a plea in abatement within thirty

days after filing his original answer. Abatement
is not available if Tex. Bus. & Com. Code

17.505(b) applies. Tex. Bus. & Com. Code
17.505(c). The suit shall be abated if the notice

requirement was not met, and abatement will

continue until sixty days after written notice is

served. Tex. Bus. & Com. Code 17.505(d), (e).

17.31:6 Penalties for DTPA Violation

A consumer prevailing in a DTPA action can

recover economic damages, court costs, and rea-

sonable and necessary attorney's fees. Tex. Bus.
& Com. Code 17.50(b), (d). If the defendant's
conduct is found to be knowing, the court may

award additional damages of up to three times

the amount of economic damages and may also

award mental anguish damages. If the defen-

dant's conduct was intentional, the mental

anguish damages may be trebled as well. Tex.

Bus. & Com. Code 17.50(b)(1).

If a DTPA judgment is not satisfied within three

months of the date of final judgment, the court

may appoint a receiver or revoke or suspend the

license to do business in this state. The court
may not appoint a receiver or revoke or suspend

a defendant's license if the defendant is a

licensee of or regulated by a state agency with

statutory authority to revoke or suspend the

license or appoint a receiver or trustee. Tex. Bus.

& Com. Code 17.50(b)(4).
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17.31:7 Groundless or Harassing
DTPA Suit

If a consumer brings a suit that is groundless in
fact or law, in bad faith, or for purposes of

harassment, the court must award the defendant
reasonable and necessary attorney's fees and

court costs. Tex. Bus. & Com. Code 17.50(c).

17.32 Fraud

17.32:1 Common-Law Fraud

Fraud occurs if-

1. a material representation was made;

2. the representation was false;

3. the party made the representation

knowing it was false when he made it

or made it recklessly without any
knowledge of its truth and as a posi-

tive assertion;

4. the party made the representation
intending the complainant to act on it;

5. the complainant acted in reliance on it;

and

6. the complainant suffered an injury as a

result.

In re FirstMerit Bank, N.A., 52 S.W.3d 749, 758
(Tex. 2001); Rucker v. Bank One Texas, N.A., 36
S.W.3d 649 (Tex. App.-Waco 2000, pet.
denied); Formosa Plastics Corp. v. Presidio
Engineers & Contractors, Inc., 960 S.W.2d 41,

46, 47 (Tex. 1998) (legal duty not to fraudu-
lently procure a contract is separate and inde-

pendent from duties established by contract
itself); Green International v. Solis, 951 S.W.2d

384, 390 (Tex. 1997); TO. Stanley Boot Co. v.
Bank of El Paso, 847 S.W.2d 218, 222 (Tex.
1992); Eagle Properties, Ltd. v. Scharbauer, 807
S.W.2d 714, 723 (Tex. 1990); Trenholm v. Rat-
cliff, 646 S.W.2d 927, 930 (Tex. 1983).
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Common-law fraud may be pleaded as an affir-

mative cause of action (see, e.g., Trenholm, 646
S.W.2d at 930) or as an affirmative defense (see,
e.g., Oilwell Division, United States Steel Corp.
v. Fryer, 493 S.W.2d 487, 490 (Tex. 1973)). As
an affirmative defense, fraud must be properly
and specifically pleaded. Tex. R. Civ. P. 94;
Cranetex, Inc. v. Precision Crane & Rigging of
Houston, Inc., 760 S.W.2d 298, 304 (Tex.
App.-Texarkana 1988, writ denied).

To prevail on an actionable fraud cause of
action, the party asserting the claim must satisfy
all elements of the tort for each alleged misrep-

resentation. Stephanz v. Laird, 846 S.W.2d 895,
903 (Tex. App.-Houston [14th Dist.] 1993, no
writ).

17.32:2 Misrepresentation

Misrepresentation can take the form of a false
statement of a material fact, a promise of future

performance made with no intent to perform, a
statement of opinion based on a false statement
of fact, a statement of opinion that the maker
knows to be false, or a false expression of opin-
ion made by one claiming or implying to have
special knowledge of the subject matter of the
opinion. Italian Cowboy Partners, Ltd. v. Pru-
dential Insurance Co. ofAmerica, 341 S.W.3d
323, 337-38 (Tex. 2011); Ernst & Young, L.L.P
v. Pacific Mutual Life Insurance Co., 51 S.W.3d
575, 577 (Tex. 2001); Trenholm v. Ratclif 646
S.W.2d 927, 930 (Tex. 1983); see also Tilton v.
Marshall, 925 S.W.2d 672, 678 (Tex. 1996);
TO. Stanley Boot Co. v. Bank of El Paso, 847

S.W.2d 218, 222 (Tex. 1992).

17.32:3 Opinion Is Not Fraud

"Puffery is an expression of opinion by a seller
not made as a representation of fact." Dowling v.

NADWMarketing. Inc., 631 S.W.2d 726, 729
(Tex. 1982). Pure expressions of opinion gener-

ally are not actionable. Helena Chemical Co. v.
Wilkins, 47 S.W.3d 486, 502 (Tex. 2001) (mere
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puffery not actionable under DTPA section

17.46(b)(5) or (b)(7) but may be actionable
under section 17.46(b)(23) or 17.50(a)(3));
Trenholm v. Ratcliff, 646 S.W.2d 927, 931 (Tex.
1983); Angelo Broadcasting, Inc. v. Satellite

Music Network, Inc., 836 S.W.2d 726, 733 (Tex.
App.-Dallas 1992, writ denied), overruled on

other grounds, Hines v. Hash, 843 S.W.2d 464,
469-70 (Tex. 1992).

A pure expression of opinion is not a representa-

tion of material fact and thus is not an actionable

basis for a fraud claim. Italian Cowboy Part-

ners, Ltd. v. Prudential Insurance Co. ofAmer-

ica, 341 S.W.3d 323, 337-38 (Tex. 2011).
Whether a statement is an actionable statement

of "fact" or merely an innocuous statement of

"opinion" often depends on the circumstances in

which a statement is made. Italian Cowboy

Partners, Ltd., 341 S.W.3d at 338; Transport

Insurance Co. v. Faircloth, 898 S.W.2d 269, 276

(Tex. 1995); Allen v. Devon Energy Holdings,

LLC, 367 S.W.3d 355, 368 (Tex. App.-Hous-
ton [1st Dist.] 2012, pet. withdrawn); Citizens

National Bank v. Allen Rae Investments, Inc.,

142 S.W.3d 459, 478-79 (Tex. App.-Fort
Worth 2004, no pet.). When determining

whether a statement constitutes mere puffing,

the court considers the following factors:

1. The statement's specificity-impre-

cise or vague representations consti-

tute mere opinions;

2. The speaker's knowledge-an opinion

may constitute actionable fraud if the

speaker has knowledge of its falsity;

3. The levels of knowledge of the buyer

and seller-the seller's superior

knowledge coupled with the lack of

knowledge of the buyer operated to

make a divergence into representa-

tions of fact; and

4. Whether the statement related to a

present or future happening-an

expression of an opinion as to the hap-

pening of a future event may consti-

tute actionable fraud where the

speaker purports to have special

knowledge of the facts that will occur

or exist in the future.

Devon Energy Holdings, LLC, 367 S.W.3d at

368; Transport Insurance Co., 898 S.W.2d at

276; Citizens National Bank, 142 S.W.3d at 473.

Statements of opinion may be actionable

when-

1. the speaker expresses the opinion with

knowledge that it is false;

2. the speaker has superior knowledge

and should have known that the other

party was justifiably relying on the

speaker's superior knowledge; or

3. the statement of opinion is so inter-

twined with other misstatements of

fact that the representation as a whole

amounts to a false representation of

fact.

Transport Insurance Co., 898 S.W.2d at 276;

Allen v. Devon Energy Holdings, LLC, 367

S.W.3d 355 at 370.

17.32:4 Statements of Value Are Not
Fraud

When no confidential relationship exists

between parties, a representation of value is

merely an opinion that cannot be made the basis

of recovery for fraud. McCollum v. P/S Invest-

ments, Ltd., 764 S.W.2d 252 (Tex. App.-Dallas
1988, writ denied); Cravens v. Skinner, 626

S.W.2d 173 (Tex. App.-Fort Worth 1981, no
writ); Ryan v. Collins, 496 S.W.2d 205 (Tex.
Civ. App.-Tyler 1973, writ ref'd n.r.e.); Fos-
sier v. Morgan, 474 S.W.2d 801 (Tex. Civ.
App.-Houston [1st Dist.] 1972, no writ);

Frankfurt v. Wilson, 353 S.W.2d 490 (Tex. Civ.
App.-Dallas 1961, no writ); Gainesville
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National Bank v. Bamberger, 77 Tex. 48, 13

S.W. 959 (1890).

17.32:5 Silence as Misrepresentation

Silence can be misrepresentation if a party has
an affirmative duty to speak. The duty to speak
"arises when one party knows that the other

party is relying on the [concealed] fact, provided
that he knows the relying party is ignorant of the
facts and does not have an equal opportunity to
discover the truth." Libhart v. Copeland, 949
S.W.2d 783, 801 (Tex. App.-Waco 1997, no
writ) (quoting New Process Steel Corp. v. Steel

Corp. of Texas, 703 S.W.2d 209, 214 (Tex.
App.-Houston [1st Dist.] 1985, writ ref'd
n.r.e.)). A party typically has a duty to speak in

fiduciary or confidential situations. Wilson v.
Sysco Food Services of Dallas, Inc., 940 F.

Supp. 1003, 1014-15 (N.D. Tex. 1996); see also
Castillo v. Neely's TBA Dealer Supply, Inc., 776
S.W.2d 290, 295-96 (Tex. App.-Houston [1st
Dist.] 1989, writ denied). Other situations in

which a party has been found to have the affir-
mative duty to speak include the following:

1. Specific representations about a bonus
plan give rise to the duty to disclose
changes in the plan. Spoljaric v. Per-

cival Tours, Inc., 708 S.W.2d 432,435
(Tex. 1986).

2. Once information is voluntarily dis-
closed, a party has the duty to disclose
the whole truth. State National Bank v.

Farah Manufacturing Co., 678

S.W.2d 661, 681 (Tex. App.-El Paso
1984, writ dism'd by agr.).

3. When information is already dis-
closed, a party has the duty to disclose
new information if he knows that new

information will make the old repre-
sentation wrong or misleading. Metro

National Corp. v. Dunham-Bush, Inc.,

984 F. Supp. 538, 554 (S.D. Tex.
1997); Susanoil, Inc. v. Continental

STATE BAR OF TEXAS

Oil Co., 519 S.W.2d 230, 236 (Tex.
Civ. App.-San Antonio 1975, writ
ref'd n.r.e.).

17.32:6 Ratification by Defrauded
Party

A defrauded party can ratify the fraud if he has
full knowledge of the fraud and of all material

facts, clearly manifests his intention of abiding
by the underlying intent of the contract, and
waives all rights to recover for the deception.

Conoco, Inc. v. Fortune Production Co., 35
S.W.3d 23, 32-33 (Tex. App.-Houston [1st
Dist.] 1998, pet. granted), rev'd 52 S.W.3d 671
(Tex. 2000); Arroyo Shrimp Farm, Inc. v. Hung

Shrimp Farm, Inc., 927 S.W.2d 146, 153-54
(Tex. App.-Corpus Christi 1996, no writ); Tex-

acadian Fuels, Inc. v. Lone Star Energy Storage,
Inc., 896 S.W.2d 233, 237 (Tex. App.-Houston
[1st Dist.] 1995, writ granted w.r.m.), vacated

pursuant to settlement, 922 S.W.2d 549 (Tex.
1996).

17.32:7 Contributory or
Comparative Negligence of
Defrauded Party

If a party has been induced to enter into a con-
tract by fraudulent representations, the person

committing the fraud cannot defeat a claim for
damages based on a plea that the defrauded
party might have discovered the truth by the

exercise of due diligence or proper care. Koral
Industries v. Security-Connecticut Life Insur-

ance Co., 802 S.W.2d 650, 651 (Tex. 1990) (per
curiam); Trenholm v. Ratcliff 646 S.W.2d 927,
933 (Tex. 1983); Matis v. Golden, 228 S.W.3d
301, 311 (Tex. App.-Waco 2007, no pet.). But
see Athey v. Mortgage Electronic Registration

Systems, 314 S.W.3d 161, 163-65 (Tex. App.-
Eastland 2010, pet. denied) (applying more

stringent rule when representation directly con-
tradicted provision in promissory note).
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17.32:8 Statutory Fraud-Elements

Fraud in a transaction involving real estate or

stock in a corporation or joint-stock company

consists of-

1. a false representation of a past or

existing material fact, if the represen-

tation is made to a person for the pur-

pose of inducing that person to enter

into a contract and is relied on by that

person in entering into the contract;

2. a false promise to act, if the false

promise is material, is made with the

intention of not fulfilling it, is made to

a person for the purpose of inducing

that person to enter into a contract, and

is relied on by that person in entering

into the contract; or

3. having actual awareness of the falsity

of a representation or promise made
by another, failing to disclose the fal-
sity, and benefiting from the false rep-

resentation or promise.

Tex. Bus. & Com. Code 27.01(a), (d).

17.32:9 Statutory Fraud-
Defendant's State of Mind

A person who makes a false representation or

promise is liable for actual damages, and a per-

son making a false representation or promise
with actual knowledge of its falsity is also liable

for exemplary damages. Tex. Bus. & Com. Code
27.01(b), (c).

17.32:10 Statutory vs. Common-Law
Fraud

Statutory fraud is distinguishable from common-

law fraud in the following ways:

1. The failure to disclose another party's

fraud has no precise parallel in the

Texas common law. See Tex. Bus. &

Com. Code 27.01(d).

2. Statutory fraud does not require scien-

ter as an element for recovery of
actual damages. See In re Guardian-

ship ofPatlan, 350 S.W.3d 189, 200
(Tex. App.-San Antonio 2011, no

pet.); Ritchey v. Pinnell, 324 S.W.3d
815, 821 (Tex. App.-Texarkana
2010, no pet.) (citing Larsen v. Car-

lene Langford & Associates, 41

S.W.3d 245, 249 (Tex. App.-Waco
2001, pet. denied)); Robbins v.
Capozzi, 100 S.W.3d 18, 26 (Tex.
App.-Tyler 2002, no pet.); Diversi-

fied, Inc. v. Walker, 702 S.W.2d 717,
723 (Tex. App.-Houston [1st Dist.]

1985, writ ref'd n.r.e.).

3. Attorney's fees and costs of suit are

recoverable in a statutory fraud action.
Tex. Bus. & Com. Code 27.01(e).

17.32:11 Pleading

Fraud is waived if not affirmatively pleaded.

Tex. R. Civ. P. 94; Youmans v. Corpora, 552

S.W.2d 569, 570-71 (Tex. Civ. App.-Waco
1977, no writ). Fraud does not render a contract

void; until the defrauded party initiates appro-

priate action to obtain relief, the transaction is
merely voidable. Saunders v. Alamo Soil Con-

servation District, 545 S.W.2d 249, 251 (Tex.

Civ. App.-San Antonio 1976, writ ref'd n.r.e.);
see Fortune Production Co. v. Conoco, Inc., 52

S.W.3d 671, 676-77 (Tex. 2000). The presump-
tion is in favor of the fairness of a transaction,

and fraud is never presumed. See William B.
Roberts, Inc. v. McDrilling Co., 579 S.W.2d

335, 339 (Tex. Civ. App.-Corpus Christi 1979,
no writ); Neuhaus v. Kain, 557 S.W.2d 125, 136
(Tex. Civ. App.-Corpus Christi 1977, writ
ref'd n.r.e.). Failure to plead or prove any ele-

ment of fraud if a suit for specific performance

rests solely on fraud will permit the granting of

the plaintiff's motion for instructed verdict.
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Neuhaus, 557 S.W.2d at 138; see Texas Farmers

Insurance Co. v. Murphy, 996 S.W.2d 873, 879-
80 (Tex. 1999).

17.33 Usury

See sections 2.51 through 2.63 in this manual
regarding usury generally. Usury penalties act as

a setoff to the creditor's claim. See Steves Sash
& Door Co. v. Ceco Corp., 751 S.W.2d 473,

475-76 (Tex. 1988); Miller v. First State Bank,

551 S.W.2d 89, 95 (Tex. Civ. App.-Fort Worth
1977), aff'd as modified, 563 S.W.2d 572 (Tex.
1978).

A pleading asserting usury must be verified.

Tex. R. Civ. P. 93(11).

17.34 Other Violations

For Finance Code violations, see sections 2.81

through 2.90 in this manual. For consumer lease

violations, see section 2.77. For home solicita-
tion transactions violations, see section 2.108.

For Business Opportunity Act violations, see

section 2.109.

17.35 Breach of Warranty

17.35:1 Express Warranty

If, with reference to goods being sold, the seller

makes to the buyer any promise, description, or

affirmation of fact or uses a sample or model, he

has created an express warranty that the goods

will conform to it. Tex. Bus. & Com. Code

2.313(a). A warranty can be created without

the seller's use of formal language of warranty

and without an intent to make a warranty, but a

warranty is not created merely by affirming the

goods' value, expressing an opinion about the

goods, or commending them. Tex. Bus. & Com.

Code 2.313(b).

STATE BAR OF TEXAS

A suit for breach of an express warranty is based

on a contract and is governed by the law of con-

tracts. 1/2 Price Checks Cashed v. United Auto-

mobile Insurance Co., 344 S.W.3d 378, 388
(Tex. 2011) (citing Medical City Dallas, Ltd. v.

Carlisle Corp., 251 S.W.3d 55, 60-61 (Tex.
2008)); Smith v. Kinslow, 598 S.W.2d 910, 912
(Tex. Civ. App.-Dallas 1980, no writ). The
buyer must show that the warranty was part of
the basis of the bargain. Lyda Constructors, Inc.

v. Butler Manufacturing Co., 103 S.W.3d 632,

637-38 (Tex. App.-San Antonio 2003, no
pet.); Crosbyton Seed Co. v. Mechura Farms,

875 S.W.2d 353, 361 (Tex. App.-Corpus
Christi 1994, no writ).

The federal consumer products warranties stat-

utes proscribe deceptive trade practices relating

to written warranties for consumer goods. See

15 U.S.C. 2301-2312.

17.35:2 Implied Warranty of
Merchantability

A contract for the sale of goods implies a war-

ranty that the goods are merchantable if the

seller is a merchant dealing in that kind of

goods. Tex. Bus. & Com. Code 2.314(a). To
be merchantable, generally the goods must be fit

for the ordinary purposes for which they are

used. Tex. Bus. & Com. Code 2.314(b)(3).
Proof of a defect in the goods is required in an
action for breach of the implied warranty of

merchantability. Hyundai Motor Co. v. Rodri-

guez, 995 S.W.2d 661, 664-65 (Tex. 1999);
General Motors Corp. v. Brewer, 966 S.W.2d

56, 57 (Tex. 1998); Plas-Tex, Inc. v. U.S. Steel
Corp., 772 S.W.2d 442, 443-44 (Tex. 1989);
Everettv. TK-Taito, L.L.C., 178 S.W.3d 844,
853-54 (Tex. App.-Fort Worth 2005, no pet.).

Reliance on a misrepresentation is not an ele-

ment of a claim for breach of the implied war-

ranty of merchantability. Khan v. Velsicol

Chemical Corp., 711 S.W.2d 310, 319 (Tex.
App.-Dallas 1986, writ ref'd n.r.e.).
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17.35:3 Implied Warranty of Fitness
for Particular Purpose

An implied warranty that the goods are fit for a

particular purpose arises if the seller, at the time

of contracting, has reason to know the particular

purpose for which the goods are required and
that the buyer is relying on the seller's particular
skill or judgment in selecting or furnishing suit-

able goods. Tex. Bus. & Com. Code 2.315.

Reliance on a misrepresentation is not an ele-
ment of a claim for breach of the implied war-

ranty of fitness for a particular purpose. Khan v.

Velsicol Chemical Corp., 711 S.W.2d 310, 319
(Tex. App.-Dallas 1986, writ ref'd n.r.e.).

17.35:4 Implied Warranty of Good
and Workmanlike
Performance

Performance of some services carries an implied
warranty of good and workmanlike perfor-

mance. This implied warranty applies to-

1. new construction, Centex Homes v.

Buecher, 95 S.W.3d 266, 272-73
(Tex. 2002); Humber v. Morton, 426
S.W.2d 554, 555 (Tex. 1968), and

2. repair or modification of existing tan-
gible goods or other property, Rocky

Mountain Helicopters, Inc. v. Lubbock

County Hospital District, 987 S.W.2d

50, 52-53 (Tex. 1998); Melody Home
Manufacturing Co. v. Barnes, 741

S.W.2d 349, 354 (Tex. 1987); Trans-
Gulf Corp. v. Performance Aircraft

Services, Inc., 82 S.W.3d 691, 696-97
(Tex. App.-Eastland 2002, no pet.).

It does not, however, extend to the provision of

purely professional services. Dennis v. Allison,

698 S.W.2d 94, 95-96 (Tex. 1985); Hogue v.
Propath Laboratory, Inc., 192 S.W.3d 641, 646-
47 (Tex. App.-Fort Worth 2006, pet. denied);
Chapman v. Paul R. Wilson, Jr., D.D.S., 826

S.W.2d 214, 227-28 (Tex. App.-Austin 1992,
writ denied). This warranty cannot be waived.

Melody Home Manufacturing Co., 741 S.W.2d

at 355; Welwood v. Cypress Creek Estates, Inc.,

205 S.W.3d 722, 730 (Tex. App.-Dallas 2006,
no pet.). It will not be imposed unless there is a

demonstrated need for it, and it extends only to

services provided to remedy defects existing at

the time of the transaction. Rocky Mountain

Helicopters, Inc., 987 S.W.2d at 52-53; Park-

way Co. v. Woodruff, 901 S.W.2d 434, 439 (Tex.
1995); Humble National Bank v. DCV Inc., 933
S.W.2d 224, 239 (Tex. App.-Houston [14th
Dist.] 1996, pet. denied).

17.35:5 Warranty of Title

A sale of goods automatically creates a warranty

that the seller has good title to the goods sold,

that their transfer is rightful, and that they are

free of any security interest or other encum-

brance of which the buyer at the time of con-

tracting has no knowledge. Tex. Bus. & Com.

Code 2.312(a). The warranty can be excluded

or modified by appropriate words or conduct.

Tex. Bus. & Com. Code 2.312(b).

17.35:6 Disclaimer of UCC Implied
Warranties

An implied warranty can be excluded or modi-

fied by the use of language such as "as is," by an

examination of the goods by the buyer (or by his

refusal to examine) if the examination should

have revealed the defect, "by course of dealing

or course of performance or usage of trade," or

by other words or conduct tending to limit war-

ranty. Tex. Bus. & Com. Code 2.316(b), (c).
See also Prudential Insurance Co. v. Jefferson

Associates, 896 S.W.2d 156, 161 (Tex. 1995);
Welwood v. Cypress Creek Estates, Inc., 205

S.W.3d 722, 726-27 (Tex. App.-Dallas 2006,
no pet.).

A disclaimer of implied warranties must be con-

spicuous. Tex. Bus. & Com. Code 2.316(b);
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Cate v. Dover Corp., 790 S.W.2d 559, 560-61
(Tex. 1990); Dewayne Rogers Logging, Inc. v.

Propac Industries, Ltd., 299 S.W.3d 374, 389-
90 (Tex. App.-Tyler 2009, pet. denied). The
standard for conspicuousness is whether a rea-

sonable person against whom the disclaimer is
to operate ought to have noticed it. Tex. Bus. &

Com. Code 1.201(b)(10).

Tex. Prop. Code 41.006(a). Furthermore, tak-
ing a deed in connection with such a transaction

is a deceptive trade practice. The deed purport-
edly conveying the property is void, and no lien
attaches to the homestead property. Tex. Prop.

Code 41.006(b). This statute, however, does
not apply to the sale of a family homestead to
the relatives specified at Tex. Prop. Code

41.006(c).

17.35:7 Remedies

In addition to suing under breach of warranty, a
consumer can bring suit under the Texas Decep-

tive Trade Practices-Consumer Protection Act
(DTPA). Tex. Bus. & Com. Code 17.50(a)(2).
See section 17.31 above for a discussion of the
DTPA.

17.36 Fair Debt Collection
Practices Act

See sections 2.11 through 2.20 in this manual
regarding the Fair Debt Collection Practices

Act.

17.37 Texas Debt Collection
Practices Act

See sections 2.31 through 2.36 in this manual

regarding the Texas Debt Collection Practices

Act.

17.38 Sale and Leaseback of
Homestead

A sale of all or part of a homestead for an
amount less than the appraised fair market value
in which the buyer leases the property back to
the seller for lease payments that exceed the fair
rental value of the property is considered a loan.

All payments made by the seller to the buyer in

excess of the sales price are considered interest
subject to provisions of the Texas Finance Code.

STATE BAR OF TEXAS

17.39 Unreasonable Debt
Collection Practices

If a creditor resorts to "cruel devices" to enforce

collection with the intended effect of causing
great mental anguish and those actions result in
damages, the creditor will be liable for those
damages. Duty v. General Finance Co., 273

S.W.2d 64, 65-66 (Tex. 1954); see Ware v. Pax-
ton, 359 S.W.2d 897, 900 (Tex. 1962); Gonzalez
v. Temple-Inland Mortgage Corp., 28 S.W.3d
622, 626 (Tex. App.-San Antonio 2000, no
pet.). Neither malice nor intent to cause mental
or emotional pain is required, only a finding of
reckless disregard for the debtor's welfare.
Moore v. Savage, 359 S.W.2d 95, 96 (Tex. Civ.
App.-Waco 1962, writ ref'd n.r.e.); Western

Guaranty Loan Co. v. Dean, 309 S.W.2d 857,
860 (Tex. Civ. App.-Dallas 1957, writ ref'd
n.r.e.). But see EMC Mortgage Corp. v. Jones,

252 S.W.3d 857, 868-69 (Tex. App.-Dallas
2008, no pet.) (plaintiff must show that defen-

dant's conduct "amounted to a course of harass-
ment which was willful, wanton, malicious, and
intended to inflict mental anguish and bodily
harm") (quoting Montgomery Ward & Co. v.
Brewer, 416 S.W.2d 837, 844 (Tex. Civ. App.-
Waco 1967, writ ref'd n.r.e.)).

This cause of action appears to have been sub-

sumed into the state and federal debt collection

statutes. See parts II. and III. in chapter 2 of this
manual.
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17.40 Remedies for Failure to
Comply with Chapter 9

Under certain circumstances, a secured party
who fails to comply with chapter 9 of the Texas
Business and Commerce Code is subject to

injunctive relief, restrictive or mandatory, and
may be liable for resulting losses caused to the

debtor, the obligor, or a secondary obligor. Tex.
Bus. & Com. Code 9.625. Note that the poten-

tial damages are those resulting from a failure to

comply with the requirements imposed by all of
chapter 9, not just those imposed by subchapter
F relating to default and enforcement. The com-

pensable loss may include that resulting from
the debtor's inability to obtain, or from
increased costs of, alternative financing. Tex.
Bus. & Com. Code 9.625(b). As is the case
throughout revised chapter 9, special rules are

applicable if the collateral consists of consumer
goods; a debtor or a secondary obligor on an
obligation secured by consumer goods may
recover from a secured party who fails to com-
ply with subchapter F (Tex. Bus. & Com. Code

9.601-.628) an amount not less than the

credit service charge plus 10 percent of the prin-

cipal amount of the obligation or the time-price
differential plus 10 percent of the cash price.
Tex. Bus. & Com. Code 9.625(c)(2). In addi-
tion to the general provisions described above,
special statutory damages of $500 are recover-

able in each case from a person who-

1. fails to promptly release or transfer

back to the debtor a deposit account

after the debt it secured has been paid
off, as required by Tex. Bus. & Com.

Code 9.208;

2. fails to promptly send an authenticated

release to a debtor who has paid off a

secured debt as required by Tex. Bus.

& Com. Code 9.209;

3. files a financing statement he is not

entitled to file under Tex. Bus. &

Com. Code 9.509(a);

4. fails to cause the secured party of
record to file or send the termination

statement required by Tex. Bus. &

Com. Code 9.513(a) or (c);

5. fails to provide an explanation or cal-

culation of surplus or deficiency as
required by Tex. Bus. & Com. Code

9.616(b)(1) as part of a pattern or

practice of noncompliance; or

6. fails to comply with Tex. Bus. & Com.

Code 9.616(b)(2).

Tex. Bus. & Com. Code 9.625(e).

Likewise, a debtor or consumer may recover

damages under Tex. Bus. & Com. Code
9.625(b) as well as special statutory damages

of $500 from a person who fails to comply with
a request under Tex. Bus. & Com. Code 9.2 10
without reasonable cause. Tex. Bus. & Com.
Code 9.625(f). Section 9.210 establishes the
requirements of a communication in order for it
to be considered a "request" and describes the

types of requests that can be made and the con-
tents and deadline (fourteen days after receipt)

for a secured party to respond to a request. Sec-
tion 9.210 also specifies how often a debtor may

obtain a response to a request without charge
(once every six months) and the statutory maxi-
mum a secured party may charge for more fre-
quent requests ($25). Tex. Bus. & Com. Code

9.210(g).

Section 9.625, together with the many sections it

cross-references and the sections that limit
recoveries against secured parties (Tex. Bus. &

Com. Code 9.605, 9.628), should be care-
fully studied by the attorney collecting for a

secured lender.

For additional discussion of deficiency suits, see

part X. in chapter 2, chapter 5, and section 14.9
in this manual.
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17.41 Tortious Interference with
Contract

17.41:1 Elements

The elements of tortious interference with exist-
ing contract include that-

1. the plaintiff had a valid contract;

2. the defendant willfully and intention-

ally interfered with the contract;

3. the interference was a proximate cause

of the plaintiff's injury; and

4. the plaintiff incurred actual damage or

loss.

See Prudential Insurance Co. v. Financial

Review Services, 29 S.W.3d 74, 77-78 (Tex.
2000); Powell Industries, Inc. v. Allen, 985

S.W.2d 455, 456 (Tex. 1998); Federal Land
Bank Ass'n v. Sloane, 825 S.W.2d 439, 442
(Tex. 1991); Southwestern Clinic of Bone &

Joint Diseases v. Farmers Insurance Group, 850

S.W.2d 750, 753 (Tex. App.-Corpus Christi
1993, no writ); First Interstate Bank v. S.B.FI.,

Inc., 830 S.W.2d 239, 245 (Tex. App.-Dallas
1992, no writ), Cook Consultants, Inc. v. Lar-

son, 700 S.W.2d 231, 234 (Tex. App.-Dallas
1985, writ ref'd n.r.e.); Rosenthal v. Blum, 529

S.W.2d 102, 104-05 (Tex. Civ. App.-Waco
1975, writ ref'd n.r.e.); Grass v. Credito Mexi-

cano, S.A., 797 F.2d 220 (5th Cir. 1986), cert.
denied, 480 U.S. 934, 94 L.Ed.2d 766 (1987).
See also the current edition of State Bar of Texas
Texas Pattern Jury Charges-Business, Con-

sumer, Insurance & Employment 106.1.

17.41:2 Defenses

There are two defenses to a tortious interference

claim: (1) legal justification or excuse and
(2) truth.

Legal Justification or Excuse: A party

avoids liability for tortious interference if it has

a legal justification or excuse for its act. Sterner

v. Marathon Oil Co., 767 S.W.2d 686, 689-90
(Tex. 1989). Legal justification or excuse for

interference with another's contractual relations

is an affirmative defense for which the defen-

dant has the burden of proof. Sterner, 767

S.W.2d at 690. Under the defense of legal justi-

fication or excuse, one is privileged to interfere

with another's contract if (1) the interference is

done in a bona fide exercise of one's own rights

or (2) one has a right in the subject matter equal

or superior to that of the other party. Southwest-

ern Bell Telephone Co. v. John Carlo Texas,

Inc., 843 S.W.2d 470, 472 (Tex. 1992); Sakow-
itz, Inc. v. Steck, 669 S.W.2d 105, 107 (Tex.
1984). See also the current edition of State Bar

of Texas Texas Pattern Jury Charges-Business,

Consumer & Employment, 106.2.

Truth: A defendant who intentionally causes

a third person not to perform a contract with the

plaintiff is not liable for interfering with the con-

tractual relation by giving the third person truth-

ful information or honest advice within the

scope of a request for advice. Financial Review

Service v. Prudential Insurance Co. ofAmerica,

50 S.W.3d 495, 505 (Tex. App.-Houston [14th
Dist.] 1998, pet. granted) (Prudential could com-

municate with insureds to acknowledge receipt

of claim and advise of any actions taken with

respect to claim but could not malign Financial

Review Services, a hospital bill auditor, by

accusing it of fraud); Robles v. Consolidated

Graphics, Inc., 965 S.W.2d 552, 561 (Tex.
App.-Houston [14th Dist.] 1997, no pet.)

(defendant informed business that its agent was

taking double commissions).

[Sections 17.42 through 17.50 are reserved for expansion.]

STATE BAR OF TEXAS 17-33
(4/16)

17.41



Defenses and Counterclaims

III. Statutes of Limitation-General Considerations

17.51 Limitations Periods

For a discussion of the periods applicable to spe-

cific causes of action, see chapter 14 of this

manual.

17.52 Pleading Requirements

As an affirmative defense, a statute of limita-

tions must be affirmatively pleaded. Tex. R. Civ.

P. 94. If the plaintiff affirmatively pleads com-
pliance with the statute of limitations, the defen-

dant is relieved of pleading it as an affirmative

defense. Herrin Transportation Co. v. Parker,

425 S.W.2d 876, 879 (Tex. Civ. App.-Houston
[1st Dist.] 1968) (refusing to extend the general

rule); Raney v. White, 267 S.W.2d 199, 200
(Tex. Civ. App.-San Antonio 1954, writ ref'd).

There is a split in the courts of appeals regarding

whether the defendant can raise a limitations

defense by special exception instead of affirma-

tive defense. Hubler v. City of Corpus Christi,

564 S.W.2d 816, 823 (Tex. Civ. App.-Corpus
Christi 1978, writ ref'd n.r.e.) (special exception

proper); contra InterFirst Bank San Antonio

N.A. v. Murry, 740 S.W.2d 550, 550-51 (Tex.
App.-San Antonio 1987, no writ) (special

exception was wrong pleading; defendant

should have filed plea in bar).

17.53 Tolling of Limitations

17.53:1 Commencing Suit

Filing a petition, coupled with a bona fide inten-

tion to serve process on the defendant at once,

interrupts the running of the limitations period.

Curtis v. Speck, 130 S.W.2d 348, 352 (Tex. Civ.
App.-Galveston 1939, writ ref'd). The plaintiff
must exercise diligence in the issuance and ser-

vice of citation if the lawsuit was filed close to

the deadline for the applicable statute of limita-
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tions. Ashley v. Hawkins, 293 S.W.3d 175, 179
(Tex. 2009); Gant v. DeLeon, 786 S.W.2d 259,
260 (Tex. 1990). The mere filing of a suit, with-
out diligence in effecting service, will not toll
limitations. Proulx v. Wells, 235 S.W.3d 213,
215 (Tex. 2007) (citing Murray v. San Jacinto

Agency, Inc., 800 S.W.2d 826, 830 (Tex. 1990)).

Although lack of diligence to procure service of
process is generally a fact question, it may be

determined as a matter of law if no excuse is
offered for the delay in procuring service. See,

e.g., Ashley, 293 S.W.3d at 179; Perry v. Kroger

Stores, Store No. 119, 741 S.W.2d 533, 534
(Tex. App.-Dallas 1987, no writ).

Filing a petition in a court that has no jurisdic-
tion is not "commencing a suit" within the
meaning of the statute of limitations and will not
interrupt its running. See Brown v. Owens, 663

S.W.2d 30, 34 (Tex. App.-Houston [14th Dist.]
1983), aff'd in part, rev'd in part on other

grounds, 674 S.W.2d 748 (Tex. 1984). But if an
action is dismissed because the trial court lacked
jurisdiction and the action is recommenced in a

court of proper jurisdiction within sixty days
from the date the dismissal or other disposition

becomes final, the period between the first filing
and the date of the second filing of the same
action in a different court is not counted as part

of the limitations period, unless the adverse

party shows in abatement that the first filing was
made with "intentional disregard of proper juris-

diction." Tex. Civ. Prac. & Rem. Code 16.064.

17.53:2 Defendant Absent from Texas

Any period during which the defendant is absent

from the state, for whatever purpose, while suit
could be maintained will toll limitations for the

period of the defendant's absence. Tex. Civ.

Prac. & Rem. Code 16.063.
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17.53:3 Plaintiff's Disability

If at the time the cause of action accrued the
plaintiff was younger than eighteen years of age
(whether married or not) or was of unsound
mind, the period during which he was under that
disability is not included in the limitations
period. Tex. Civ. Prac. & Rem. Code

16.001(a), (b). A person may not tack one
legal disability to another to extend a limitations
period. Tex. Civ. Prac. & Rem. Code

16.001(c). A disability that arises after a lim-
itations period starts does not toll limitations.
Tex. Civ. Prac. & Rem. Code 16.001(d).

17.53:4 Plaintiff's or Defendant's
Death

Limitations is tolled by the death of either the
plaintiff or the defendant. It resumes running
either twelve months after death or when an
administrator or executor of the decedent's
estate qualifies, whichever is earlier. Tex. Civ.
Prac. & Rem. Code 16.062.

17.53:5 Fraud

Fraud by the defendant will prevent the running
of the limitations period until the fraud is dis-
covered or should have been discovered by the
exercise of reasonable diligence. Estate of Sto-

necipher v. Estate ofButts, 591 S.W.2d 806, 809
(Tex. 1979); see also Estate of Stonecipher v.
Estate of Butts, 686 S.W.2d 101, 102 (Tex.
1985) (later proceeding after remand); Lawrence

v. Lawrence, 911 S.W.2d 443, 448 (Tex. App.-
Texarkana 1995, writ denied).

17.53:6 Estoppel

The defendant may be estopped from pleading
limitations if he or his agent or representative
makes a representation that induces the plaintiff
to delay filing suit within the applicable limita-
tions period. Villages of Greenbriar v. Torres,

874 S.W.2d 259, 264 (Tex. App.-Houston [1st

STATE BAR OF TEXAS

Dist.] 1994, writ denied). Estoppel as a defense

to a claim of limitations must be affirmatively
pleaded. Tex. R. Civ. P. 94. See sections 17.10:3
and 17.10:4 above regarding estoppel and equi-
table estoppel.

17.53:7 Defendant's Bankruptcy

If an action is stayed by federal bankruptcy law,
limitations on the action is tolled until the stay is
terminated. 11 U.S.C. 108(c).

17.53:8 Limitations Expire on
Weekend or Holiday

If the last day of the statute of limitations is a
Saturday, Sunday, or holiday, the period for fil-
ing suit is extended to include the next day that

county offices are open for business. Tex. Civ.
Prac. & Rem. Code 16.072.

17.53:9 Suit against Defendant in
Assumed Name

Limitations on a cause of action against a person

or business operating under an assumed name
may be tolled pending the filing of an amended

pleading against the correct party to be sued.
Tex. R. Civ. P. 28. Suit in the assumed name puts
the real party in interest in court. Chilkewitz v.

Hyson, 22 S.W.3d 825, 828-29 (Tex. 1999). But
the plaintiff should amend the pleadings to sub-
stitute the correct legal name of the actual defen-
dant before judgment. Chilkewitz, 22 S.W.3d at

828-29.

17.53:10 Defendant's Part Payment

Payment on a debt, by itself, neither interrupts
the running of the limitations period nor
acknowledges the justness of the debt by an
implied promise to pay it. Siegel v. McGavock

Drilling Co., 530 S.W.2d 894, 896 (Tex. Civ.
App.-Amarillo 1975, writ ref'd n.r.e.); Man-
dola v. Oggero, 508 S.W.2d 861, 863 (Tex. Civ.
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App.-Houston [14th Dist.] 1974, no writ). Cer-
tain writings may, however, constitute a new

promise to pay an old debt. See section 17.54

below.

17.53:11 Alter Ego or Subsidiary
Corporation

Any claim against a corporation must be

brought within the three-year period following

the date of its dissolution. Tex. Bus. Orgs. Code

11.359. The corporation may further limit the

time available to bring a claim by giving notice

to a person having or asserting such a claim by

registered or certified mail to the claimant's last

known address. Tex. Bus. Orgs. Code 11.358.

Under section 11.358, the written claim must be

in sufficient detail to reasonably inform the cor-

poration of the nature and amount of the claim

and must identify the claimant. The claimant has

120 days from the date this notice was sent to

submit its written claim. If the claimant fails to

submit the claim within the 120 days after notice

is sent, the claim will be barred. If the claimant

submits its claim, the corporation may, but is not

obliged to, send notice of its rejection of the

claim. If it rejects the claim and sends notice of

its rejection to the claimant, the claimant has

180 days from the date the notice of rejection is

sent to file suit, or the suit is barred. Tex. Bus.

Orgs. Code 11.359.

A suit against a corporation tolls limitations as

to the alter ego of that corporation. Matthews

Construction Co. v. Rosen, 796 S.W.2d 692, 693

(Tex. 1990); Gentry v. Credit Plan Corp., 528

S.W.2d 571, 575 (Tex. 1975).

A suit against a subsidiary corporation will not

toll limitations against the parent corporation,

regardless of common stock ownership, a dupli-

cation of officers and directors, or common con-

trol resulting from stock ownership, unless

management and operation of the parent and

subsidiary are so assimilated that the subsidiary

is simply a name or conduit through which the

parent conducts its business. Wright v. Gifford-

Hill & Co., 736 S.W.2d 828, 833-34 (Tex.
App.-Waco 1987, writ ref'd n.r.e.).

17.53:12 Misnamed Defendant

If a party misnames the defendant in a lawsuit

but actually serves the correct party, an amended

pleading that includes the correct party will

relate back to the date of the original petition for

purposes of limitations. Enserch Corp. v.

Parker, 794 S.W.2d 2, 4-5 (Tex. 1990). How-
ever, if the plaintiff names and serves the correct

party, nonsuits that party, then seeks to replead

against that party, limitations are not tolled.

Johnson v. Coca-Cola Co., 727 S.W.2d 756,
758-59 (Tex. App.-Dallas 1987, writ ref'd
n.r.e.). See also Pierson v. SMS Financial II,

L.L.C., 959 S.W.2d 343 (Tex. App.-Texarkana
1998, no pet.) (explaining differences between

serving wrong party and serving correct party

under wrong name).

17.53:13 Discovery Rule

Limitations will be tolled until the date the

plaintiff's injury was or should reasonably have

been discovered. The plaintiff must show that

injury was inherently undiscoverable and evi-

dence of the injury is objectively verifiable. Wil-

lis v. Maverick, 760 S.W.2d 642, 644-45 (Tex.
1988); see also Tate v. Goins, Underkofler,

Crawford & Langdon, 24 S.W.3d 627, 636 (Tex.
App.-Dallas 2000); Computer Associates

International v. Altai, Inc., 918 S.W.2d 453,

455-56 (Tex. 1996) (superseded in part by Tex.
Civ. Prac. & Rem. Code 16.010).
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17.54 Acknowledgment or
Extension of Debt

17.54:1 Extension of Limitations
through Signed Writing

The debtor's acknowledgment of a debt barred
by limitations will not revive the debt unless the

acknowledgment is in writing and signed by the
debtor. Tex. Civ. Prac. & Rem. Code 16.065.
Mere payment by itself does not interrupt the
running of the statute of limitations or acknowl-

edge the justness of the debt with an implicit
promise to pay. Siegel v. McGavock Drilling

Co., 530 S.W.2d 894, 896 (Tex. Civ. App.-
Amarillo 1975, writ ref'd n.r.e.).

17.54:2 Type and Specificity of
Acknowledgment Required

The acknowledgment of the justness of a debt

must be unequivocal and unconditional.

Andrews v. Cohen, 664 S.W.2d 826, 828-29
(Tex. App.-Tyler 1984, writ ref'd n.r.e.). How-

ever, if the debtor's writing acknowledges the

debt, promises to pay a portion of it, and does
not express an unwillingness to pay, it impliedly

admits the debtor's promise to pay. See Hanley

v. Oil Capital Broadcasting Ass'n, 171 S.W.2d

864, 865-66 (Tex. 1943); House of Falcon, Inc.
v. Gonzalez, 583 S.W.2d 902, 905 (Tex. Civ.
App.-Corpus Christi 1979, no writ).

The writing should specifically identify the debt,
particularly if there is any question about the
identity of the debt. Cotulla v. Urbahn, 135 S.W.
1159, 1162-63 (Tex. 1911). The written
acknowledgment can be quite brief (for exam-
ple, "interest on note" or "partial payment on
note dated August 30, 1998"), especially if it is

accompanied by partial payment. First National

Bank v. Gamble, 132 S.W.2d 100, 101-02 (Tex.
1939); Roadside Stations, Inc. v. 7HBF, Ltd.,

904 S.W.2d 927, 931 (Tex. App.-Fort Worth
1995, no writ). To simplify matters, the creditor
should seek to obtain a written acknowledgment

STATE BAR OF TEXAS

of the justness of the debt with an express prom-
ise to pay. See form 4-5 in this manual for a

form letter agreement setting forth an acknowl-

edgment of the debt and agreement to pay.

17.54:3 Pleading Requirements

For recovery on the new promise to pay

embraced in the acknowledgment of the previ-
ous debt, the new promise to pay must be specif-
ically pleaded as the cause of action to avoid a

bar of limitation to the original debt. Eldridge v.
Collard, 834 S.W.2d 87, 90 (Tex. App.-Fort
Worth 1992, no writ); Siegel v. McGavock Drill-

ing Co., 530 S.W.2d 894, 896 (Tex. Civ. App.-
Amarillo 1975, writ ref'd n.r.e.).

17.54:4 Oral Agreements

If an oral agreement to extend the time for pay-
ment on a note is made after the due date and

before the debt is barred by the statute of limita-
tions and if the agreement is supported by new

consideration, the extension constitutes a substi-
tution of contracts, and limitations run from the
due date of the new contract. Heisch v. Adams,

16 S.W. 790, 791 (Tex. 1891); Zuehlke v. Irvin,
32 S.W.2d 868, 869 (Tex. Civ. App.-Austin
1930, no writ); Wells v. Moore, 93 S.W. 220, 221
(Tex. Civ. App. 1906, no writ). If the oral prom-

ise is made after limitations have expired on the

original debt, however, the claim cannot be
enforced, even though the oral promise was sup-
ported by consideration. Fuqua v. Fuqua, 750

S.W.2d 238, 241-42 (Tex. App.-Dallas 1988,
writ denied).

17.55 Agreement by Parties to
Change Limitations

Parties cannot agree to limit a limitations period

to a period shorter than two years, unless the
agreement relates to a sale or purchase of a busi-
ness entity in which one of the parties is agree-
ing to pay or receive at least $500,000. Tex. Civ.

Prac. & Rem. Code 16.070(a), (b). Also, par-
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ties to contracts for the sale of goods can agree

to reduce the applicable limitations period to a

period of not less than one year, but they cannot

agree to extend the limitations period beyond

four years. Tex. Bus. & Com. Code 2.725(a).

An agreement that the creditor may extend the

note without notice at the creditor's option from

time to time is void as against public policy,

because it circumvents the applicable statute of

limitations. Simpson v. McDonald, 179 S.W.2d

239, 242-43 (Tex. 1944).

17.56 Amended Pleading

If a plaintiff files a petition before limitations

bar it, no amendment or supplement will be sub-

ject to a plea of limitations, even if it changes

any facts or grounds for liability or defense,

unless the amendment or supplement is wholly

based on a new, distinct, or different transaction

or occurrence. Tex. Civ. Prac. & Rem. Code

16.068; Vaughn Building Corp. v. Austin Co.,

620 S.W.2d 678, 682 (Tex. Civ. App.-Dallas
1981), aff'd, 643 S.W.2d 113 (Tex. 1982);
Inwood National Bank v. Hoppe, 596 S.W.2d

183, 186 (Tex. Civ. App.-Texarkana 1980, writ
ref'd n.r.e.).

17.57 Counterclaims and
Cross-Claims

If a defendant has a counterclaim or cross-claim

that arises out of the same transaction or occur-

rence as the plaintiff's cause of action, it will not

be barred by limitations, even if it would have

been barred if filed as a separate action. The

counterclaim or cross-claim must be filed no

later than the thirtieth day after the date on

which the party's answer is due. Tex. Civ. Prac.

& Rem. Code 16.069(a), (b).

A setoff claim by the defendant against the

plaintiff does not qualify as "arising out of the

same transaction or occurrence," unless the facts

of the case otherwise qualify the defendant's

claim as a proper counterclaim or cross-claim.

I.O.I. Systems v. City of Cleveland, 615 S.W.2d

786, 791 (Tex. Civ. App.-Houston [1st Dist.]
1980, writ ref'd n.r.e.).

A defendant may not "piggyback" Tex. Civ.

Prac. & Rem. Code 16.069 with the "relation

back" rule of Tex. Civ. Prac. & Rem. Code

16.068 to extend the running of limitations by

one year on a counterclaim that, at the time the

original answer was filed, was already barred by

limitations. See MBank Fort Worth v. Trans

Meridian, Inc., 820 F.2d 716, 720 (5th Cir.
1987). See section 17.56 above regarding

amended or supplemental pleadings and their

effect on limitations.

17.58 Limitations Issues for
Defendant Recently Moved to
Texas, Foreign Cause of
Action

A claim cannot be brought against a person who

moved to Texas if the claim is barred by the law

of limitations of the state or country from which

the person came. Tex. Civ. Prac. & Rem. Code

16.067(a). Conversely, if the defendant is sued

within the limitations period of the foreign state

(or, presumably, country), the fact that the action

has a shorter limitations period under Texas law

will not protect the defendant; he may be sued

under the foreign state's statute of limitation.

See State of California v. Copus, 309 S.W.2d

227, 231-32 (Tex.), cert. denied, 356 U.S. 967
(1958).

For a person who has moved to Texas to assert

the statute of limitations as a bar to recovery on

a debt incurred before moving to Texas, he must

have resided in Texas for twelve months. This

statute does not affect the provisions of Tex. Civ.

Prac. & Rem. Code 16.067(a), discussed in the

paragraph above. See Tex. Civ. Prac. & Rem.

Code 16.067(c).
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Chapter 18

Discovery

I. Discovery Generally

18.1 Form and Scope of Pretrial
Discovery

18.1:1 Forms and Uses of Pretrial
Discovery

Once suit has been filed, but before trial, several
discovery vehicles are available. Permissible
forms of discovery are-

1. requests for disclosure (see Tex. R.

Civ. P. 190.2(b)(6), 194);

2. motions and requests for production,

examination, and copying of docu-

ments and other tangible things (see

Tex. R. Civ. P. 196.1-.6 and part V. in

this chapter);

3. requests and motions for entry and

examination of property (see Tex. R.

Civ. P. 196.7);

4. written interrogatories to parties (see

Tex. R. Civ. P. 197 and part IV. in this
chapter);

5. requests of a party for admission of

any matter within the scope of discov-

ery, including statements of opinion or

fact or of the application of law to fact,

or the genuineness of any documents

served with the request or otherwise

made available for inspection and
copying (see Tex. R. Civ. P. 198 and
part III. in this chapter);

6. oral or written depositions of any

party or nonparty (see Tex. R. Civ. P.
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199-203 and part II. in this chapter);

and

7. motions for physical and mental

examination of a party or person under

the legal control of a party (see Tex. R.

Civ. P. 204).

Tex. R. Civ. P. 192.1.

These devices are used to narrow the issues, to

obtain evidence for use at trial, to secure infor-
mation about the existence of evidence that may

be used at trial, and to ascertain how and from

whom the evidence may be procured. Great

American Insurance Co. v. Murray, 437 S.W.2d
264, 267 (Tex. 1969). The ultimate purpose of
discovery is to seek the truth so that disputes
may be decided by what the facts reveal, not by

what facts are concealed. Jampole v. Touchy,

673 S.W.2d 569, 573 (Tex. 1984), overruled on
other grounds by Walker v. Packer, 827 S.W.2d

833 (Tex. 1992).

18.1:2 Scope of Discovery

Subject to the limitations and protective orders
explained below, discovery may be obtained

about any relevant matter of a claim or defense,
even though the information sought may be
inadmissible at trial, if the information appears

reasonably calculated to lead to the discovery of
admissible evidence. Tex. R. Civ. P. 192.3(a);
see also Tex. R. Evid. 401-403.

Because its purpose is to seek the truth, discov-

ery is not limited to information that will be
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admissible at trial. This broad grant is limited,

however, by the legitimate interests of the

opposing party. Discovery may not be used for

overly broad requests, harassment, or disclosure

of privileged information. Jampole v. Touchy,

673 S.W.2d 569, 573 (Tex. 1984), overruled on
other grounds by Walker v. Packer, 827 S.W.2d

833 (Tex. 1992). So-called "fishing expeditions"
have been disapproved by the supreme court. K

Mart Corp. v. Sanderson, 937 S.W.2d 429, 431
(Tex. 1996) (interrogatories); Dillard Depart-

ment Stores, Inc. v. Hall, 909 S.W.2d 491, 492
(Tex. 1995) (requests for production of docu-

ments); Texaco, Inc. v. Sanderson, 898 S.W.2d

813, 815 (Tex. 1995) (requests for production of

documents).

18.1:3 Matters Discoverable

A party may obtain discovery of the items listed

below.

Generally: Any matter that is not privileged
and is relevant to the subject matter of the pend-

ing action, whether it relates to the claim or

defense of any party. Tex. R. Civ. P. 192.3(a).

Documents and Tangible Things: The exis-

tence, description, nature, custody, condition,
location, and contents of documents and tangi-

ble things that constitute or contain matters rele-

vant to the subject matter of the action. Tex. R.

Civ. P. 192.3(b).

Persons with Knowledge of Relevant Facts
and Their Statements: The name, address,

and telephone number of persons having knowl-

edge of relevant facts, and a brief statement of

each person's connection with the case. "Knowl-

edge of relevant facts" means that the person has

or may have knowledge of any discoverable

matter. Tex. R. Civ. P. 192.3(c). The person need
not have admissible information or personal

knowledge of the facts. Also, the statement of

any person with knowledge of relevant facts, a

"witness statement," regardless of when the

statement was made. Tex. R. Civ. P. 192.3(h).

Trial Witnesses: The name, address, and tele-

phone number of any person who is expected to

testify at trial, but not rebuttal or impeaching

witnesses the necessity of whose testimony can-

not reasonably be anticipated before trial. Tex.

R. Civ. P. 192.3(d).

Testifying and Consulting Experts: See Tex.

R. Civ. P. 192.7(c) for a definition of "testifying
expert" and Tex. R. Civ. P. 192.7(d) for "con-

sulting expert." Although the following may be

discovered as to a testifying expert, they may

only be discovered as to a consulting expert
whose mental impressions or opinions have

been reviewed by a testifying expert. These dis-

coverable materials include-

1. the expert's name, address, and tele-

phone number;

2. the subject matter on which the expert

will testify;

3. the facts known by the expert that
relate to or form the basis of his men-

tal impressions or opinions formed or
made in connection with the case,

regardless of when and how the infor-

mation was acquired;

4. the expert's mental impressions and

opinions formed or made in connec-

tion with the case and any methods

used to derive them;

5. any bias of the expert;

6. all documents, tangible things, reports,

models, or data compilations provided

to, reviewed by, or prepared by or for

the expert in anticipation of a testify-

ing expert's testimony; and

7. the expert's current resume and bibli-

ography.

Tex. R. Civ. P. 192.3(e).
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Indemnity and Insuring Agreements:
Except as otherwise provided by law, the exis-
tence and contents of any indemnity or insur-

ance agreement under which any person may be
liable to satisfy part or all of a judgment ren-

dered in the action or to indemnify or reimburse
for payments made to satisfy the judgment,

although such disclosure does not make infor-

mation concerning the agreement admissible in

evidence at trial. Tex. R. Civ. P. 192.3(f).

Settlement Agreements: The existence and

contents of any relevant portions of a settlement

agreement, although such disclosure does not

make information concerning the agreement
admissible in evidence at trial. Tex. R. Civ. P.

192.3(g).

Potential Parties: The name, address, and
telephone number of any potential party. Tex. R.
Civ. P. 192.3(i).

Contentions: Any other party's legal conten-
tions and the factual bases for those contentions.

Tex. R. Civ. P. 192.3(j).

In cases in which punitive or exemplary dam-

ages may be awarded, the defendant's net worth
is relevant and discoverable. Lunsford v. Morris,

746 S.W.2d 471, 473 (Tex. 1988), overruled on
other grounds by Walker v. Packer, 827 S.W.2d
833, 842 (Tex. 1992).

18.2 Discovery Control Plans and
Discovery Period

18.2:1 Levels of Discovery Control
Plans

All suits filed on or after March 1, 2013, must
include a statement specifying the damages

sought. Tex. R. Civ. P. 47(c). A party that fails to
comply may not conduct discovery until the
party's pleading is amended to comply. Tex. R.

Civ. P. 47(d). The three levels of discovery con-
trol plans are-
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1. Level 1-any suit that is governed by
the expedited actions process in Tex.

R. Civ. P. 169 and any suit for divorce
not involving children in which a

party pleads that the value of the mari-

tal estate is not more than $50,000;

2. Level 2-any suit not governed by

levels 1 or 3; and

3. Level 3-any suit in which one of the
parties has moved that the court tailor
a discovery control plan to the circum-
stances of the suit or in which the
court has ordered such a plan on its

own initiative.

Tex. R. Civ. P. 190.2(a), 190.3(a), 190.4(a).

18.2:2 Level 1 Discovery Control
Plan

Discovery in a level 1 suit must be conducted

within the discovery period, which begins when

suit is filed and continues until 180 days after
the date the first request for discovery of any
kind is served on the party. Tex. R. Civ. P.
190.2(b)(1). Limitations on depositions in level

1 suits are discussed in section 18.22 below.
Limitations on interrogatories in level 1 suits are
discussed in section 18.53:3.

If a suit is removed from the expedited actions
process in rule 169, the discovery period

reopens, and discovery must be completed
within the limitations provided in Tex. R. Civ. P.
190.3 or Tex. R. Civ. P. 190.4, whichever is
applicable. Any person previously deposed may
be redeposed. On motion of any party, the court
should continue the trial date if necessary to per-
mit completion of discovery. Tex. R. Civ. P.

190.2(c).

18.2:3 Level 2 Discovery Control
Plan

Discovery in a level 2 suit must be conducted

within the discovery period, which begins when
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suit is filed and continues until the earlier of

thirty days before the date set for trial or nine

months after the earlier of the date of the first

oral deposition or the due date of the first
response to written discovery. Tex. R. Civ. P.

190.3(b). Limitations on depositions in level 2

suits are discussed in section 18.22 below. Lim-

itations on interrogatories in level 2 suits are dis-

cussed in section 18.53:3.

18.2:4 Level 3 Discovery Control
Plan

A level 3 discovery control plan may address

any issue concerning discovery or the matters

listed in Tex. R. Civ. P. 166 and may change any

limitation on the time for or amount of discov-

ery otherwise called for under the Texas Rules
of Civil Procedure. If the matter is not covered
in the plan, the applicable of Tex. R. Civ. P.

190.2 or 190.3 applies. Tex. R. Civ. P. 190.4(b).

The plan must include not only a discovery

period and appropriate limits on the amount of
discovery, but also a date either for trial or for a

conference to determine a trial setting and dead-

lines for joining additional parties, amending or

supplementing pleadings, and designating

expert witnesses. Tex. R. Civ. P. 190.4(b).

18.2:5 Modification of Discovery
Control Plans

The court may modify a discovery control plan

at any time and must do so when the interest of

justice requires. Unless a suit is governed by the

expedited actions process in rule 169, the court

must allow additional discovery related to new,

amended, or supplemental pleadings or new

information disclosed in a response or an

amended or supplemental response if the plead-

ings or responses were made after the discovery

deadline or so nearly before the deadline that an

adverse party does not have an adequate oppor-

tunity to conduct discovery related to the new

matters and the adverse party would be unfairly

prejudiced without the additional discovery. The

court must allow additional discovery regarding
matters that have changed materially after the
discovery cutoff if trial is set or postponed so
that the trial date is more than three months after
the discovery period ends. Tex. R. Civ. P. 190.5.

Also, except where specifically prohibited, dis-
covery procedures and limitations may be modi-
fied by court order for good cause or by

agreement of the parties. Such an agreement is
enforceable if it complies with rule 11 or, as it
affects an oral deposition, if it is made part of

the deposition record. Tex. R. Civ. P. 191.1.

18.2:6 Discovery Not Subject to
Discovery Control Plans

Depositions before suit or to investigate claims,
as provided under rule 202, and discovery to
enforce judgment under rule 621 a, as discussed
in chapter 26 of this manual, are not covered by
discovery control plans. Tex. R. Civ. P. 190.6.

18.3 Exemptions from Discovery

18.3:1 Work Product

The work product of an attorney or the attor-

ney's representative that contains that person's
mental impressions, opinions, conclusions, or

legal theories (the "core work product") is not

discoverable. Tex. R. Civ. P. 192.5(b)(1). Any
other work product is discoverable only on a

showing that the party seeking discovery has

substantial need of the materials and is unable

without undue hardship to obtain the substantial
equivalent of the material by other means. Tex.
R. Civ. P. 192.5(b)(2); see also Occidental
Chemical Corp. v. Banales, 907 S.W.2d 488,
490 (Tex. 1995); National Tank Co. v. Brother-
ton, 851 S.W.2d 193, 200-202 (Tex. 1993). See
Tex. R. Civ. P. 192.5(a) for the definition of
"work product."

18-4
(4/16)

STATE BAR OF TEXAS

@ 18.2



Discovery

18.3:2 "Consulting-Only" Experts

The identity, mental impressions, and opinions

of a consulting expert whose mental impressions

and opinions have not been reviewed by a testi-

fying expert are not discoverable. If his mental
impressions or opinions have been reviewed by
a testifying expert, all the information discover-

able regarding testifying experts is also discov-
erable regarding that consulting expert. Tex. R.

Civ. P. 192.3(e). See Tex. R. Civ. P. 192.7(d) for
the definition of "consulting expert."

18.3:3 Limitations on Scope of
Discovery

The court may limit otherwise allowable discov-

ery if either (1) the discovery sought is unrea-

sonably cumulative or duplicative or is

obtainable from some other source that is more

convenient, less burdensome, or less expensive,
or (2) the burden or expense of the proposed dis-
covery outweighs its likely benefit, considering

the needs of the case, the amount in controversy,

the parties' resources, the importance of the

issues at stake, and the importance of the pro-

posed discovery in resolving the issues. Tex. R.

Civ. P. 192.4.

18.4 Ethical Considerations in
Pretrial Discovery

18.4:1 Legal Advice to Adverse
Party

In dealing with an unrepresented party, a lawyer

cannot indicate that the lawyer is a disinterested

party. Tex. Disciplinary Rules Prof'l Conduct R.
4.03, reprinted in Tex. Gov't Code Ann., tit. 2,

subtit. Q app. A (West 2013) (Tex. State Bar R.

art. X, 9). Generally, the lawyer should not
give advice to an unrepresented person other

than the advice to obtain counsel. Tex. Disci-
plinary Rules Prof'l Conduct R. 4.03 cmt.
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18.4:2 Permissible Communication

Any statement contained in the notice that dis-

cusses the legal effect of answering or not

answering interrogatories or requests for admis-

sions may constitute the giving of legal advice.
See Tex. Disciplinary Rules Prof'l Conduct R.

4.03 & cmt. The notice may-

1. give instructions on answering the
interrogatories or requests for admis-

sions;

2. state the time periods within which the

answers or admissions must be

received; and

3. contain a statement to the effect that, if
the requests are not to be admitted, the
recipient either must specifically deny

the requests or must state in detail the

reasons for his inability to admit or

deny them.

These statements are merely aids to help the

party answer the interrogatories or requests and
to get answers to the requesting party or his

attorney within the relevant period; they are not
statements of legal consequences.

18.4:3 Impermissible
Communication

The attorney must avoid including in notices to
an unrepresented person statements going

beyond mere instructions and purporting to give
legal advice, such as that-

1. a party may be ordered to pay costs of
proof, including attorney's fees, if he

denies a requested admission that is
later proved to be true;

2. an admission applies only to the sub-
ject proceeding and may not be used

against the party in any other proceed-
ing; and

18-5
(4/16)

18.4



Discovery

3. failure to respond may result in the

entry of judgment or the imposition of

other sanctions.

See Tex. Comm. on Prof'l Ethics, Op. 380

(1975) (collection letter that stated in extensive

detail the legal results of nonpayment was

improper), Op. 355 (1971) (attorney should not
advise opposing party represented by counsel

about the law through guise of deposition).

Discovery requests should not contain legal

advice or threats about possible consequences of

not replying. See Tex. Disciplinary Rules Prof'l

Conduct R. 4.02, 4.04 (regarding communica-

tion with parties represented by another attorney

and prohibiting use of threats of criminal or dis-

ciplinary charges to gain an advantage in a civil

matter).

18.5 Attorney's Fees for Pretrial
Discovery

Although there is no provision for the pretrial

recovery of attorney's fees for the mere under-

taking of discovery, fees may be recovered if the

other party does not cooperate when required to

do so by the Texas Rules of Civil Procedure. See

part VI. in this chapter.

18.6 Separate or Combined
Submission of Interrogatories
and Requests for Admissions

18.6:1 Combined Submission
Generally

Some attorneys combine interrogatories with

requests for admission in the hope of obtaining a

tactical opportunity not available through sepa-

rate use of these diverse methods of discovery.

This practice is expressly allowed by Tex. R.

Civ. P. 192.2. In theory, this hybrid type of dis-
covery combines the automatic admissibility of

evidence when facts are admitted with the pro-

bative effect of consequent answers to interroga-

tories requested in the same document for

admissions that are denied. Although this com-

bined discovery tactic appears to possess all the

advantages available under both procedures,

some factors should be considered before

attempting to combine the two, and in this man-

ual the two procedures are presented separately.

18.6:2 Difference in Tactics

Interrogatories are intended to be used in dis-

covering admissible evidence, whereas requests

for admission are used to isolate and refine those

matters of fact that need to be tried. Logically,

requests for admission are useful after (not

during) discovery by interrogatories or deposi-

tions. By separating the two kinds of proce-

dures, one is able to use answers obtained from

interrogatories or depositions to frame more

meaningful requests for admissions, thereby

improving the quality and quantity of informa-

tion admissible for trial of the issues.

18.6:3 Difference as Evidence

Answers to interrogatories are subject to the

general rules of evidence and must be properly

offered at trial or at an appropriate pretrial hear-

ing to have probative value. Richards v.

Boettcher, 518 S.W.2d 286, 288 (Tex. Civ.
App.-Texarkana 1974, writ ref'd n.r.e.). Mat-

ters admitted under a request for admissions,

however, are "conclusively established as to the

party making the admission unless the court per-

mits the party to withdraw or amend the admis-

sion." Tex. R. Civ. P. 198.3. They need not be

introduced into evidence to be properly before

the trial or appellate court. See Red Ball Motor

Freight, Inc. v. Dean, 549 S.W.2d 41, 43 (Tex.
Civ. App.-Tyler 1977, writ dism'd w.o.j.). See
also section 18.46 below.
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18.7 Supplementation of
Discovery

18.7:1 Supplementation Generally

If a party learns that his response to written dis-
covery was incomplete or incorrect when made
or has become incomplete or incorrect, he must
generally amend or supplement his response
unless the additional or corrective information
has been made known to the other parties either
in writing, on the record at a deposition, or
through other discovery responses. Tex. R. Civ.
P. 193.5(a)(2). If the written discovery sought

the identification of persons with knowledge of
relevant facts, trial witnesses, or expert wit-

nesses, the party must amend or supplement the
response. Tex. R. Civ. P. 193.5(a)(1).

The supplementation requirement applies,

whether or not the evidence is to be used in a

party's case in chief or during rebuttal, if the
party offering the evidence knows of the evi-
dence before trial. See Alvarado v. Farah Manu-

facturing Co., 830 S.W.2d 911, 914 (Tex. 1992).

A party who fails to amend or supplement a dis-

covery response in a timely manner may not
introduce into evidence the discovery that was
not timely disclosed or offer the testimony of a

witness (other than a named party) who was not
timely identified, unless the court finds that
either there was good cause for the lack of time-
liness or the failure to amend or supplement

timely will not unfairly surprise or prejudice the
other parties. Tex. R. Civ. P. 193.6(a). See also

section 18.15 below.

Before Texas Rule of Civil Procedure 166a(i)

was enacted, it was held that in summary judg-
ment proceedings there is no duty to supplement
answers to interrogatories in order to use an affi-

davit of a previously undisclosed witness and
that the rules of discovery and sanctions for fail-
ure to designate expert witnesses do not apply to

STATE BAR OF TEXAS

summary judgment proceedings. See Ezrailson

v. Rohrich, 65 S.W.3d 373, 379 (Tex. App.-
Beaumont 2001, no pet.) (citing Purvis Oil

Corp. v. Hillin, 890 S.W.2d 931, 939 (Tex.
App.-El Paso 1994, no writ); State v. Roberts,

882 S.W.2d 512, 514 (Tex. App.-Austin 1994,
no writ)). However, pretrial discovery rules
were amended in 1999 in response to the intro-
duction of the no-evidence summary judgment
motion (Texas Rule of Civil Procedure 166a(i))
to include evidentiary exclusions under Tex. R.

Civ. P. 193.6. Since then, most courts have
applied Tex. R. Civ. P. 193.6 to summary judg-
ment proceedings. Fort Brown Villas III Condo-

minium Ass'n, Inc. v. Gillenwater, 285 S.W.3d

879 (Tex. 2009).

18.7:2 Time of Amended or
Supplemental Response

The amended or supplemental response must be
made reasonably promptly after the party dis-

covers the need for it. An amended or supple-
mental response made less than thirty days

before trial is presumed not to have been made
reasonably promptly. Tex. R. Civ. P. 193.5(b).

See section 18.15 below regarding the conse-
quences of failure to timely respond.

18.7:3 Form of Amended or
Supplemental Response

The amended or supplemental response must be
in the same form as the initial response and must

be verified if the original response had to be ver-
ified. Failure to comply with this form require-

ment will not make the response untimely unless

the party making the response refuses to correct
the form defect within a reasonable time after it
is pointed out. Tex. R. Civ. P. 193.5(b).

See section 18.15 below regarding the conse-
quences of failure to timely respond.
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18.7:4 Supplementation and
Experts

A party's duty to amend and supplement written

discovery regarding a testifying expert is gov-

erned by rule 193.5. If an expert is retained by,

employed by, or otherwise under the control of a

party, that party must also amend or supplement

any deposition testimony or written report by

the expert but only with regard to the expert's

mental impressions or opinions and the basis for

them. Tex. R. Civ. P. 195.6.

18.8 Protective Orders

18.8:1 Availability

A protective order is available to any person

from whom discovery is sought and any other

person affected by the discovery request. Tex. R.

Civ. P. 192.6(a).

A party may also obtain a protective order if dis-

covery is sought not from him personally but

from an individual who is not a party. See

Mahan v. Stover, 679 S.W.2d 707, 709-10 (Tex.
App.-Beaumont 1984, writ dism'd w.o.j.)
(court of appeals upheld protective order requir-

ing defendant to pay plaintiff's experts for depo-

sitions in advance by depositing $600 in court

registry and additional $600 for each day depo-

sitions were to be taken).

18.8:2 Grounds

Protective orders are intended to protect the

movant from undue burden, unnecessary

expense, harassment, annoyance, or invasion of

personal, constitutional, or property rights. Tex.

R. Civ. P. 192.6(b). A party seeking a protective
order must specifically plead a particular privi-

lege or immunity from discovery, request a hear-

ing, and produce evidence supporting the

applicability of the privilege or immunity; other-

wise the privilege or immunity is waived. Taylor

v. Taylor, 747 S.W.2d 940, 945 (Tex. App.-

Amarillo 1988, writ denied). If protection is

sought regarding the time or place of discovery,

the movant must state a reasonable time or place

for discovery with which he will comply. A

movant should not ask for a protective order if

an objection or assertion of a privilege is appro-

priate. Tex. R. Civ. P. 192.6(a).

18.8:3 Scope of Protection

The court may order that-

1. the requested discovery not be sought

in whole or in part;

2. the extent or subject matter of discov-

ery be limited;

3. the discovery not be undertaken at the

time or place specified;

4. the discovery be undertaken only by

the method or on the terms and condi-

tions or at the time and place directed

by the court; or

5. the results of discovery be sealed or

otherwise protected, subject to the

provisions of rule 76a.

Tex. R. Civ. P. 192.6(b).

18.9 Objections to Written
Discovery

18.9:1 Written Discovery Defined

"Written discovery" means requests for disclo-

sure, requests for production and inspection of

documents and tangible things, requests for

entry onto property, interrogatories, and requests

for admission. Tex. R. Civ. P. 192.7(a).

18.9:2 Time and Form for Objection

The responding party must make his objection

to written discovery in writing (either in the

response or in a separate document) within the
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time for response. The objection must state spe-

cifically the legal or factual basis for the objec-
tion and the extent to which the party is refusing
to comply with the request. Tex. R. Civ. P.
193.2(a). An objection that is not made within

the time required is waived unless the court
excuses the waiver for good cause shown. Tex.
R. Civ. P. 193.2(e).

18.9:3 Partial Objection

If the responding party is objecting to part of the
discovery request, he must comply with the

unobjectionable part unless it is unreasonable
under the circumstances to do so. Tex. R. Civ. P.
193.2(b). An example of such a situation would

be if the requesting party asks for "all docu-
ments relevant to the lawsuit." In that case, the
responding party may object to the request as

overly broad and refuse to comply with it

entirely. Tex. R. Civ. P. 193 cmt. 2.

18.9:4 Objection to Time or Place
for Production

If the objection is to the requested time or place
for production, the responding party must state a
reasonable time or place for complying with the
request and must comply at that time and place

without further request or order. Tex. R. Civ. P.
193.2(b). See section 18.65:3 below for further
discussion of objections to requests for produc-

tion.

18.9:5 Basis for Objection

The responding party must have a good-faith

factual and legal basis for his objection that
exists at the time the objection is made. Tex. R.
Civ. P. 193.2(c). Furthermore, an objection

obscured by numerous unfounded objections is
waived unless the court excuses the waiver for
good cause shown. Tex. R. Civ. P. 193.2(e).

STATE BAR OF TEXAS

18.9:6 Hearing and Ruling on
Objections

Any party may at any reasonable time request a

hearing on an objection. The objecting party
must present any evidence necessary to support
his objection. The evidence may be either live

testimony or affidavits served at least seven days
before the hearing or at such other reasonable
time as the court permits. Tex. R. Civ. P.

193.4(a).

To the extent the court sustains the objection, the
responding party has no further duty to respond

to the discovery request. If the court overrules
the objection, the responding party must pro-
duce the requested material or information

within thirty days after the court's ruling or at
such time as the court orders. Tex. R. Civ. P.

193.4(b).

A party need not request a ruling on his own
objection to preserve it. Tex. R. Civ. P. 193.4(b).

18.10 Assertions of Privilege

18.10:1 Only Written Discovery
Governed

The rules set out in this section regarding privi-
leges apply only to written discovery. See Tex.

R. Civ. P. 193.3. See section 18.9:1 above for a

definition of written discovery.

18.10:2 How Privilege Asserted

The party claiming that information responsive

to written discovery is privileged must state,
either in the response or in a separate docu-

ment-

1. that information or material respon-
sive to the request is being withheld;

2. the request to which the information

or material relates; and
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3. the privilege(s) asserted.

Tex. R. Civ. P. 193.3(a). An exception to this

requirement exists for privileged communica-

tions to or from a lawyer or lawyer's representa-

tive or a privileged document of the lawyer or
lawyer's representative created or made from

the point at which the party consults a lawyer
with a view to obtaining professional legal ser-

vices from the lawyer in the prosecution or
defense of a specific claim in the litigation in

which the discovery is requested and concerning

the litigation in which the discovery is

requested. Tex. R. Civ. P. 193.3(c). A privilege
or exemption sought must be specifically

asserted and supported by evidence; arguing that

it is clear on the face of the opposing party's

request for discovery that the request seeks priv-

ileged information is insufficient. See Loftin v.

Martin, 776 S.W.2d 145, 147 (Tex. 1989)
(assertion of investigative privilege), disap-

proved on other grounds by Walker v. Packer,

827 S.W.2d 833 (Tex. 1992).

18.10:3 Requesting Party's Response
to Assertion of Privilege

After receiving a response indicating that mate-

rial or information is being withheld on grounds

of privilege, the requesting party may serve a

written request that the withholding party iden-

tify the information and material withheld.

Within fifteen days of service of that request, the

withholding party must both-

1. describe the information or materials

withheld, without revealing the privi-

leged information itself or otherwise

waiving the privilege, in a way that

would enable another party to deter-

mine the applicability of the privilege;
and

2. assert the applicable specific privilege

for each item or group of items with-

held.

Tex. R. Civ. P. 193.3(b). The same exception
regarding specific communications to or from

an attorney or attorney's representative set out in

section 18.10:2 above applies to the withholding

party's obligations set out in the paragraph

above. Tex. R. Civ. P. 193.3(c).

18.10:4 Hearing and Ruling on
Assertion of Privilege

As with objections, any party may at any reason-

able time request a hearing on a claim of privi-

lege asserted under Tex. R. Civ. P. 193. The

party making the claim of privilege must present
any evidence necessary to support his claim;

that evidence may be either live testimony or

affidavits served at least seven days before the
hearing or at such other reasonable time as the

court permits. Tex. R. Civ. P. 193.4(a). Affida-
vits asserting a privilege must contain more than

global reiterations of facts ascertainable from

the face of the documents (or other evidence)

themselves. Weisel Enterprises, Inc. v. Curry,

718 S.W.2d 56, 58 (Tex. 1986).

To the extent the court sustains the claim of

privilege, the responding party has no further

duty to respond to the discovery request. To the

extent the court overrules the claim of privilege,

the withholding party must produce the informa-

tion or material within thirty days of the court's

ruling or at such time as the court orders. Tex. R.

Civ. P. 193.4(b).

18.10:5 In Camera Inspection

If the court determines that in camera review is

necessary, the material or information must be

segregated and produced to the court in a sealed

wrapper within a reasonable time following the

hearing. Tex. R. Civ. P. 193.4(a).
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18.10:6 Use of Material or
Information Withheld under
Claim of Privilege

A party may not use, at any hearing or trial,
material or information withheld from discovery

under a claim of privilege, including a claim
sustained by the court, without timely amending

or supplementing the party's response to the dis-
covery. Tex. R. Civ. P. 193.4(c).

18.11 Cooperation in Discovery
and Certification of
Conference

Parties and their attorneys are expected to coop-

erate in discovery and to make any agreements
reasonably necessary for the efficient disposi-

tion of the cause. All discovery motions or

requests for hearings related to discovery must

contain a certificate by the movant that reason-

able efforts to resolve the discovery dispute

without the necessity of court intervention have

been made and have failed. Tex. R. Civ. P.

191.2.

18.12 Signatures on Discovery
Documents

18.12:1 Requirement of Signature

Every disclosure, discovery request, notice,

response, and objection must be signed by either

the party's attorney or the party, if he is proceed-

ing pro se. The signature must be accompanied

by the signatory's address, telephone number,

fax number, if any, and State Bar identification
number if the signatory is an attorney. Tex. R.

Civ. P. 191.3(a).
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18.12:2 Effect of Signature on
Discovery Request, Notice,
Response, or Objection

The signature on a discovery request, notice,

response, or objection constitutes a certification

that to the best of the signer's knowledge, infor-
mation, and belief, formed after reasonable

inquiry, the request, notice, response, or objec-

tion-

1. is consistent with the rules of civil
procedure and warranted by existing

law or a good-faith argument for the

extension, modification, or reversal of

existing law;

2. has a good-faith factual basis;

3. is not interposed for any improper pur-

pose, such as to harass or annoy or to

cause unnecessary delay or needless

increase in the cost of litigation; and

4. is not unreasonable or unduly burden-

some or expensive, given the needs of

the case, the discovery already had in

the case, the amount in controversy,
and the importance of the issues at

stake in the litigation.

Tex. R. Civ. P. 191.3(c). If a request, notice,

response, or objection is not signed, it must be

struck unless it is signed promptly after the

omission is called to the attention of the party
proffering it. A party is not obligated to take any

action with respect to a request or notice that is
not signed. Tex. R. Civ. P. 191.3(d).

18.12:3 Effect of Signature on
Disclosure

The signature on a disclosure constitutes a certi-

fication that to the best of the signer's knowl-

edge, information, and belief, formed after

reasonable inquiry, the disclosure is complete

and correct when it is made. Tex. R. Civ. P.

191.3(b).
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18.12:4 False Certification

If the certification is false without substantial

justification, the court may, on motion or its own

initiative, impose on the person making the cer-

tification or the party on whose behalf the

request, notice, response, or objection was

made, or both, an appropriate sanction as for a

frivolous pleading or motion under chapter 10 of

the Texas Civil Practice and Remedies Code.

Tex. R. Civ. P. 191.3(e).

18.13 Filing of Discovery Materials

18.13:1 Materials That Must Be Filed

Discovery materials that must be filed are-

1. discovery requests, deposition notices,

and subpoenas required to be served

on nonparties;

2. motions and responses to motions per-

taining to discovery matters; and

3. agreements concerning discovery mat-

ters, to the extent required to comply

with rule 11.

Tex. R. Civ. P. 191.4(b).

18.13:2 Materials Not to Be Filed

Discovery materials that are not filed are-

1. discovery requests, deposition notices,

and subpoenas required to be served

only on parties;

2. responses and objections to discovery

requests and deposition notices,

regardless of on whom the requests or

notices were served;

3. documents and tangible things pro-

duced in discovery; and

4. certain statements prepared in connec-

tion with the assertion of privileges

(under rule 193.3(b) or (d)).

Tex. R. Civ. P. 191.4(a). However, the court may

order these discovery materials to be filed; a

person may file discovery materials in support

of or in opposition to a motion or for other use in

a court proceeding; and a person may file dis-

covery materials necessary for a proceeding in

an appellate court. Tex. R. Civ. P. 191.4(c).

For materials not required to be filed, the person

required to serve them must keep the originals

or exact copies during the pendency of the case

and any related appellate proceedings begun

within six months after judgment is signed,

unless otherwise provided by the trial court.

Tex. R. Civ. P. 191.4(d).

18.14 Availability of Mandamus

Mandamus is available to correct a clear abuse

of discretion in a discovery matter. See Dillard

Department Stores, Inc. v. Hall, 909 S.W.2d

491, 492 (Tex. 1995); General Motors Corp. v.

Lawrence, 651 S.W.2d 732, 733 (Tex. 1983)
(discovery order was overly broad in scope,

sought production of nonrelevant information,

and would have caused undue burden and

expense); but see Walker v. Packer, 827 S.W.2d

833, 840-42 (Tex. 1992) (party seeking review
of discovery order must show that remedy

offered by ordinary appeal inadequate; appellate

remedy not inadequate merely because it may

involve more expense or delay than obtaining

extraordinary writ). The court in Walker gave

three specific situations in which mandamus is

an appropriate remedy:

1. When the appellate court would not be

able to cure the trial court's error, as

when the trial court erroneously orders

the disclosure of privileged informa-

tion that would materially affect the
rights of the aggrieved party.
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2. When the party's ability to present a

viable claim or defense at trial is viti-

ated or severely compromised by the

trial court's discovery error.

3. When the trial court disallows discov-

ery and the missing discovery cannot

be made part of the appellate record,
or the trial court after later request
refuses to make it part of the record,

and the reviewing court is unable to
evaluate the effect of the trial court's
error on the record before it.

Walker, 827 S.W.2d at 843-44.

18.15 Failure to Timely Respond

A party who fails to make, amend, or supple-

ment a discovery response in a timely manner
may not introduce in evidence the material or

information that was not timely disclosed or

offer the testimony of a witness (other than a
named party) who was not timely identified,

unless the court finds that either there was good

cause for the lack of timeliness or the failure to
make, amend, or supplement timely will not

unfairly surprise or prejudice the other parties.
Tex. R. Civ. P. 193.6(a).

18.16 Discovery from Financial
Institutions

A party seeking discovery (such as a third-party
request for production pursuant to Tex. R. Civ. P.
176 and 205) from a bank, savings and loan,

credit union, or trust company must comply with
the provisions described in the Texas Finance
Code, even if the financial institution is char-
tered under the laws of another state. Tex. Fin.

Code 59.001(5), 59.006(a). However, certain
record requests or inquiries, mainly from a state

or federal government agency, are not subject to
the special rules described in the Code. Tex. Fin.

Code 59.006(a)(1)-(8).

STATE BAR OF TEXAS

If the financial information being requested con-

cerns a customer who is a party to the lawsuit,
the requesting party must serve the financial

institution with a record request that provides a
minimum of twenty-four days to comply and

must pay the institution's reasonable costs of
reproduction, postage, research, delivery, and
attorney's fees or agree to post a bond in an
amount estimated by the institution to cover
such costs before the institution is required to

comply with the request. Tex. Fin. Code

59.006(b). The customer who is a party bears
the burden of preventing or limiting the institu-

tion's compliance with the record request by

seeking an appropriate remedy, such as a motion

to quash or motion for protective order, and a
financial institution is not liable to its customer

or to another person for disclosure of a record if
the financial institution did so in compliance

with section 59.006. Tex. Fin. Code 59.006(e).

If the financial information being requested con-
cerns a customer who is not a party to the law-

suit, the requesting party must-

1. provide notice (by certified mail or
personal service) to the nonparty stat-

ing the rights of the customer under

section 59.006(e) and a copy of the
request to each affected nonparty;

2. file a certificate of service of that

notice both with the court and the

institution; and

3. request the nonparty's written consent

authorizing the institution to comply

with the request.

Tex. Fin. Code 59.006(c).

If the nonparty customer consents, the institu-
tion need not produce the record before the later

of (1) the twenty-fourth day after the date that
compliance with the record request is required
or (2) the fifteenth day after the date of receipt

of its customer's consent. Tex. Fin. Code

59.006(f).
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If the nonparty customer does not execute the

written consent or fails to respond to the

requesting party's request for compliance, the

requesting party must file a written motion seek-

ing an in camera inspection of the requested

information with the court. Tex. Fin. Code

59.006(d). In response to the motion for in

camera inspection, the court may review the

documents to determine their relevance to the

underlying matter and can order that any part of

the records be redacted and, furthermore, that a

protective order be signed prohibiting disclosure

to any nonparty as well as ordering that the doc-

uments be used only in the underlying lawsuit.

Tex. Fin. Code 59.006(d). The financial insti-
tution need not produce the record before the fif-

teenth day after the date a court orders

production of the record after an in camera

inspection. Tex. Fin. Code 59.006(f)(3).

For a notice to a nonparty customer of request

for financial records, see form 18-1 in this chap-

ter. For a motion to inspect nonparty financial

records, see form 18-2.

[Sections 18.17 through 18.20 are reserved for expansion.]

II. Depositions

18.21 Source of Rule and Purpose
of Deposition

18.21:1 Source and Purpose
Generally

Depositions are used for discovery and to per-

petuate the testimony of any party or witness as

evidence for later use at trial by means of a writ-

ten transcript of oral or written questions and

answers. Oral depositions are governed by Tex.

R. Civ. P. 199, depositions on written questions

by Tex. R. Civ. P. 200, depositions outside Texas

for use in Texas proceedings and depositions

taken in Texas for use outside the state by Tex.

R. Civ. P. 201, and depositions before suit or to

investigate a claim by Tex. R. Civ. P. 202. Sign-
ing, certification, and use of depositions is gov-

erned by Tex. R. Civ. P. 203.

18.21:2 Who May Be Deposed

A party may take the deposition of any person or

entity before any officer authorized by law to

take depositions. Tex. R. Civ. P. 199.1(a). Indi-
viduals, public or private corporations, partner-

ships, associations, governmental agencies, or

other organizations may be deposed. Tex. R.

Civ. P. 199.2(b)(1).

18.22 Length of Examination

For suits filed on or after March 1, 2013, the

time limits imposed by Tex. R. Civ. P. 190 apply.
Unless modified by the court, level 1 suits allow

each party up to six hours to depose all wit-

nesses. The parties may agree to expand this

limit up to ten hours total, but not more except

by court order. Tex. R. Civ. P. 190.2(b)(2).
Unless modified by the court, level 2 suits allow

each side up to fifty hours to depose parties on

the opposing side, experts designated by those

parties, and persons subject to those parties'

control. However, if one side designates more

than two experts, the opposing side has an addi-

tional six hours of deposition time for each addi-

tional expert designated. In level 2 suits, "side"

refers to all litigants with generally common

interests in the litigation. Tex. R. Civ. P.

190.3(b)(2). For level 3 suits, the discovery con-

trol plan must include appropriate limits on the

amount of discovery. If no limit is placed on

length of depositions, the appropriate limit

according to Tex. R. Civ. P. 190.2 or 190.3 will
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be imposed. Tex. R. Civ. P. 190.4(b). See section
18.2 above regarding discovery control plans

generally.

No side may examine or cross-examine a wit-
ness for more than six hours. Breaks taken
during the deposition do not count toward this
time limit. Tex. R. Civ. P. 199.5(c).

18.23 Forms of Deposition

18.23:1 Methods of Examination

Oral depositions may be taken in person or by
telephone or "other remote electronic means."

Tex. R. Civ. P. 199.1(a), (b). These "remote"

depositions are discussed in section 18.27
below. Depositions may also be taken by written
questions, as discussed at section 18.29.

18.23:2 Nature of Questions

Whatever deposition method is used, questions

should elicit information about material evi-
dence and witnesses within the witness's knowl-
edge. Written questions should be phrased to
seek specific factual answers to each question.

For sample written deposition questions to the
client to establish certain favorable facts, see

form 18-6 in this chapter; see also the interroga-
tories in forms 18-15 through 18-20.

18.23:3 Production of Documents by
Witness

One of the more valuable benefits of a deposi-
tion is the ability to require the witness to pro-
duce documents or tangible things within the
scope of discovery and within the witness's pos-

session, custody, or control, and then elicit testi-
mony regarding the items produced. Both oral

depositions and depositions on written questions
allow a party to demand that the witness bring

these items with him to the deposition. See Tex.
R. Civ. P. 199.2(b)(5), 200.1(b), 205.3. Such a
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demand is contained within a subpoena duces

tecum. See section 18.30 below regarding sub-

poenas generally.

18.24 Deposition before Suit or to
Investigate Claims

18.24:1 When Permitted

A person may petition the court for an order

authorizing taking an oral or written deposition,

either to perpetuate or obtain the person's own
testimony or that of any other person in an antic-

ipated suit or to investigate a potential claim or

suit. Tex. R. Civ. P. 202.1.

18.24:2 Petition

The person seeking the deposition must file a

verified petition in the proper court of any

county in which venue of the anticipated action
may lie or in which the witness resides if no suit

is yet anticipated. The petition must-

1. be in the name of the petitioner;

2. state that the petitioner either antici-

pates litigation in which he may be a
party or seeks to investigate a poten-

tial claim by or against him;

3. state the subject matter of the antici-

pated litigation and the petitioner's

interest in it;

4. if suit is anticipated, either state the

names, addresses, and telephone num-

bers of persons expected to have inter-

ests adverse to the petitioner or state
that those names, addresses, and tele-
phone numbers cannot be ascertained

through diligent inquiry and describe

those persons;

5. state the names, addresses, and tele-

phone numbers of the persons to be

deposed, the substance of the testi-

mony expected, and the petitioner's
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reason for desiring to obtain the testi-

mony; and

6. request a court order authorizing the

petitioner to take the depositions of

the persons named in the petition.

Tex. R. Civ. P. 202.2.

18.24:3 Notice and Service

At least fifteen days before the date of the hear-

ing, the petitioner must serve, in accordance

with Tex. R. Civ. P. 21a, a copy of the petition

and notice of the hearing on the witnesses and, if

suit is anticipated, on each anticipated adverse

party named in the petition. Tex. R. Civ. P.

202.3(a).

Unnamed persons described in the petition
whom the petitioner expects to have interests

adverse to the petitioner may be served by publi-

cation with the petition and notice of hearing.
This notice must be first published at least four-

teen days before the date of the hearing and state

its time and place. The petition and notice must

be published once each week for two consecu-

tive weeks in the newspaper of broadest circula-

tion in the county in which the petition is filed

or, if no such newspaper exists, in the newspaper

of broadest circulation in the nearest county in

which a newspaper is published. Tex. R. Civ. P.

202.3(b).

The court may modify the notice periods and

may extend the notice period to permit service

on any expected adverse party. Tex. R. Civ. P.

202.3(d).

18.24:4 Suppression of Deposition to
Perpetuate Testimony

After the filing of a deposition taken after notice

by publication, an interested party may, in the
proceeding or by bill of review, move to sup-

press all or part of the deposition and may also

oppose the deposition by any other means avail-

able. Tex. R. Civ. P. 202.3(b)(2). The right to
move to suppress is cumulative of all other

rights to oppose the deposition.

18.24:5 Order

The court must order a deposition to be taken if,

but only if, it finds that allowing the requested

deposition may prevent a failure or delay of jus-

tice in an anticipated suit or that the likely bene-

fit of allowing the petitioner to take the

deposition to investigate the potential claim out-

weighs the burden and expense of the procedure.

Tex. R. Civ. P. 202.4(a). The court order must

state whether a deposition will be oral or written

and may also state the time and place at which a

deposition will be taken. The order must contain

any protections the court finds necessary or
appropriate to protect the witness or any person

who may be affected by the procedure. Tex. R.

Civ. P. 202.4(b).

18.25 Depositions in Foreign
Jurisdictions

18.25:1 Method of Taking

A written or oral deposition of a person or entity
that is to be taken in another state, a foreign
country, or any other foreign or domestic juris-

diction for use in Texas may be taken by-

1. notice;

2. letter rogatory, letter of request, or

other such device;

3. agreement of the parties; or

4. court order.

Tex. R. Civ. P. 201.1(a). A deposition in another

jurisdiction may be taken by telephone, video-

conference, teleconference, or other electronic

means under the provisions of rule 199. Tex. R.

Civ. P. 201.1(g).
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18.25:2 Deposition of Party by Notice

A party may take a deposition by notice as if the

deposition were being taken in Texas, except
that the deposition officer may be a person

authorized to administer oaths where the deposi-
tion is being taken. Tex. R. Civ. P. 201.1(b).

18.25:3 Letter Rogatory

A letter rogatory is a document addressed to a

foreign court requesting that a witness be exam-
ined under that court's jurisdiction. Letters roga-

tory are typically used to take a deposition in a
country that is not a party to the Hague Evidence

Convention. See section 18.25:4 below regard-
ing letters of request. On motion by a party, the
court in which an action is pending must issue a
letter rogatory on just and appropriate terms,
regardless of whether any other manner of

obtaining the deposition is impractical or incon-
venient. The letter must be addressed to the

appropriate authority in the jurisdiction in which
the deposition is to be taken, request and autho-
rize that authority to summon the witness at a

time and place stated in the letter for examina-

tion on oral or written questions, and request and

authorize that authority to cause the witness's

testimony to be reduced to writing and returned,

along with any items marked as exhibits, to the

party requesting the letter rogatory. Tex. R. Civ.

P. 201.1(c).

18.25:4 Letter of Request, Applicable
Treaty, or Convention

A letter of request is essentially the same as a
letter rogatory (see section 18.25:3 above),

except that it is addressed to a court in a country
subscribing to the Hague Evidence Convention

and is in the form prescribed by the Convention.

See Convention on the Taking of Evidence
Abroad in Civil and Criminal Matters, Mar. 18,
1970, 23 U.S.T. 2555, T.I.A.S. No. 7444. On
motion by a party, the court or clerk of court
must issue a letter of request or other such
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device in accordance with an applicable treaty

or international convention on terms that are just
and appropriate. The letter or other device must
be issued regardless of whether any other man-
ner of obtaining the deposition is impractical or

inconvenient. The letter or other device must be
in the form prescribed by the treaty or conven-

tion under which it is issued, as presented by the
movant to the court or clerk, and must state the

time, place, and manner of the examination of

the witness. Tex. R. Civ. P. 201.1(d).

18.25:5 Objections to Form of Letter

A party must make any objection to the form of

the device in writing and serve it on all other

parties by the time set by the court or the objec-
tion is waived. Tex. R. Civ. P. 201.1(e).

18.25:6 Departures from
Requirements of Deposition
Taken in Texas

Evidence obtained in response to a letter roga-

tory, letter of request, or other device need not
be excluded merely because it is not a verbatim

transcript, or the testimony was not taken under

oath, or for any similar departure from the
requirements of depositions taken within Texas

under the Texas Rules of Civil Procedure. Tex.

R. Civ. P. 201.1(f).

18.26 Deposition by
Nonstenographic Recording

18.26:1 Nonstenographic Recording
Generally

Any party may take an oral deposition by non-

stenographic means, including videotape record-

ing. Tex. R. Civ. P. 199.1(c).

An audiotaped deposition taken without a court

reporter is typically much less expensive than a

stenographic one. Many attorneys use audio-
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taped depositions as a postjudgment discovery

tool. See section 26.2:2 in this manual.

A videotaped deposition adds an obvious visual

element to the deposition process. In a closely

contested case, letting the jury see the witness's

behavior and reaction during the deposition
could prove crucial-and favorable-to the

case.

18.26:2 Mechanics of
Nonstenographic Deposition

A nonstenographic deposition may be recorded

by a certified shorthand reporter, a party, the

party's attorney, or a full-time employee of the

party or his attorney. Tex. Gov't Code

52.021(f), 52.033. See also Burr v. Shannon,
593 S.W.2d 677, 678 (Tex. 1980). But see Tex.
Att'y Gen. Op. No. DM-339 (1995) (videogra-
pher/notary public not authorized to take non-

stenographic deposition; certified court reporter

must transcribe). The oath may be administered

by a notary public. Tex. Gov't Code
602.002(4).

The party requesting the nonstenographic

recording is responsible for obtaining a person

authorized to administer the oath and for assur-

ing that the recording will be intelligible, accu-
rate, and trustworthy. Tex. R. Civ. P. 199.1(c).

18.26:3 Notice of Deposition by
Nonstenographic Recording

At least five days' notice must be given to the

witness and all other parties. The notice must

specify the type of nonstenographic recording

that will be used and whether the deposition will

also be recorded stenographically. Any other

party may then serve written notice designating

another method for recording in addition to the

method specified, at the expense of that other

party unless the court orders otherwise. Tex. R.

Civ. P. 199.1(c).

18.26:4 Use of Nonstenographic
Deposition and Court
Reporter's Transcription

A nonstenographic deposition or a written tran-

scription of such a recording may be used to the
same extent as a stenographic deposition. But

the court may, for good cause shown, require

that the party seeking to use the nonstenographic

deposition or written transcription first obtain a

complete transcript of the deposition recording

from a certified court reporter. The court

reporter's transcription must be made from the

original or a certified copy of the deposition

recording. Tex. R. Civ. P. 203.6(a).

The court reporter must deliver the original tran-

script to the attorney requesting the transcript,

and the court reporter's certificate must include

a statement that it is a true record of the non-

stenographic recording. The party to whom the

court reporter delivered the transcript must
make the transcript available for inspection and

copying by the witness or any party. Tex. R. Civ.
P. 203.6(a).

18.27 Deposition by Telephone or
Other Remote Electronic
Means

A party may take an oral deposition by tele-

phone or other remote electronic means (for

example, videoconference) after giving reason-

able prior written notice of his intent to do so. A

deposition taken by telephone is considered as
having been taken in the district and at the place

where the deponent is located when answering

the questions. The officer taking the deposition

may be located with the party noticing the depo-

sition instead of with the witness if the witness

is placed under oath by a person present with the

witness and authorized to administer oaths in

that jurisdiction. Tex. R. Civ. P. 199.1(b).

A party may attend an oral deposition in person,

even if it is being taken by telephone or other
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remote electronic means. The party taking a
deposition by telephone or other remote elec-
tronic means must make arrangements for all

persons to attend by the same means. If the party
noticing the deposition appears in person, any

other party may appear by remote electronic
means if that party makes necessary arrange-
ments with the deposition officer and the party
noticing the deposition. Tex. R. Civ. P.
199.5(a)(2).

18.28 Oral Deposition

18.28:1 When Deposition May Be
Taken

After commencement of the action, a party may

take the testimony of any person or entity by
deposition on oral examination. Tex. R. Civ. P.
199.1(a). Leave of court to take an oral deposi-

tion is required only if a party seeks to take a
deposition outside the discovery period. Tex. R.

Civ. P. 199.2(a). See section 18.2 above regard-
ing the discovery period.

18.28:2 Time and Place

The time and place for an oral deposition must

be reasonable. Depositions may be taken-

1. in the county of the witness's resi-

dence;

2. in the county where the witness is

employed or regularly transacts busi-
ness in person;

3. in the county of suit, if the witness is a

party or a person designated by a party
that is an organization;

4. in the county in which the witness was

served with a subpoena or within 150

miles of service, if the witness either is
not a Texas resident or is a transient

person; or

STATE BAR OF TEXAS

5. at another convenient place directed

by the court in which the cause is

pending.

Tex. R. Civ. P. 199.2(b)(2). It can be an abuse of

discretion to order a deposition taken in a place
contrary to that stated in the Rules of Civil Pro-

cedure. See Wal-Mart Stores v. Street, 754
S.W.2d 153, 155 (Tex. 1988). But see First State
Bank, Bishop v. Chappell & Handy, P.C., 729

S.W.2d 917, 922 (Tex. App.-Corpus Christi
1987, writ ref'd n.r.e.) (no abuse of discretion in
ordering chairman of defendant bank to appear
at deposition in place not designated by applica-

ble rule).

If the potential for discovery abuse is very great,
the trial judge must be especially sensitive to the
actual need for the depositions as well as alter-
native means of taking them. Dresser Industries

v. Solito, 668 S.W.2d 893, 895 (Tex. App.-
Houston [14th Dist.] 1984, no writ) (order that
corporate defendant produce for deposition in

United States, at own expense, seven overseas

witnesses whose testimony of dubious impor-
tance held to be abuse of discretion).

For a discussion of depositions in foreign juris-
dictions, see section 18.25 above.

18.28:3 Modification of Deposition
Rules or Procedures

An agreement affecting an oral deposition is
enforceable if the agreement is recorded in the

deposition transcript or has been agreed to in
writing as a rule 11 agreement. Tex. R. Civ. P.
191.1. See generally section 18.2:5 above
regarding modification of discovery control

plans.

18.28:4 Time for Notice

Reasonable notice must be given by a party pro-
posing to take an oral deposition. Tex. R. Civ. P.

199.2(a). Whether notice is reasonable is within
the court's discretion and determined on a case-

18-19
(4/16)

18.28



Discovery

by-case basis. See Hycarbex, Inc. v. Anglo-

Suisse, Inc., 927 S.W.2d 103, 111 (Tex. App.-
Houston [14th Dist.] 1996, no writ); Hogan v.

Beckel, 783 S.W.2d 307, 308-09 (Tex. App.-
San Antonio 1989, writ denied); Gutierrez v.

Walsh, 748 S.W.2d 27, 28 (Tex. App.-Corpus
Christi 1988, no writ); Bohmfalk v. Linwood,

742 S.W.2d 518, 520 (Tex. App.-Dallas 1987,
no writ).

18.28:5 Contents and Service of
Notice

A notice for oral deposition must state-

1. the name of the witness (see section

18.28:8 below if the witness is an

organization);

2. the time and place of the deposition;

and

3. whether the deposition is to be taken

by telephone or other remote means

and, if so, must identify the means.

Tex. R. Civ. P. 199.2(b)(1)-(3). If persons other
than the witness, parties, spouses of parties,
counsel, and the deposition officer are to be

present, their identities must be disclosed unless

separate notice is given. Tex. R. Civ. P.

199.2(b)(4), 199.5(a)(3). A notice may include a
request that the witness bring documents or

other tangible things with him. Tex. R. Civ. P.

199.2(b)(5); see section 18.28:7 below. The
notice must be served on the witness and all par-

ties. Tex. R. Civ. P. 199.2(a). For a notice, see

form 18-3 in this chapter.

18.28:6 Subpoena

The witness may be compelled to attend by

being served with a subpoena. If the witness is

not a party but is not a hostile witness, it is good

practice to notify the witness in writing that he

will be receiving a subpoena and (if appropriate)

to inform him of the nature of the questions to

be asked at the deposition. If, however, the wit-

ness is a party or is retained by, employed by, or

otherwise subject to the control of a party, ser-

vice of the notice of deposition on the party's

attorney has the same effect as a subpoena

served on the witness. Tex. R. Civ. P. 199.3. See

section 18.30 below regarding subpoenas.

18.28:7 Request for Production
(Duces Tecum)

The notice of deposition may include a request

that the witness produce documents or other tan-

gible things within the scope of discovery and

within his possession, custody, or control. If the

witness is not a party, this request must comply

with Tex. R. Civ. P. 205,.and the designation of

materials required to be identified in the sub-

poena must be attached to or included in the

notice. Tex. R. Civ. P. 199.2(b)(5). If a subpoena
duces tecum or subpoena to compel attendance

on a nonparty is required, it can be issued by an

officer authorized to take depositions, the clerk

of the appropriate court, or an attorney autho-

rized to practice law in Texas. Tex. R. Civ. P.

176.4. If the witness is a party or subject to the
control of a party, document requests are gov-

erned by Tex. R. Civ. P. 193 and 196. Tex. R.
Civ. P. 199.2(b)(5).

18.28:8 If Witness Is Organization

If an organization is named as the witness, the

notice must state with reasonable particularity

the matters on which examination is requested.

In response, the organization named in the

notice must, within a reasonable time before the

deposition, designate one or more individuals to

testify on its behalf and set forth for each indi-

vidual designated the matters on which the indi-

vidual will testify. Each such individual must

testify as to matters that are known or are rea-

sonably available to the organization. Tex. R.

Civ. P. 199.2(b)(1).
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18.28:9 Oath of Witness

Every person whose deposition is taken by oral

examination must first be placed under oath.
Tex. R. Civ. P. 199.5(b).

18.28:10 Examination, Cross-
Examination, and Written
Cross-Questions of Witness

The oral deposition generally must be conducted
in the same manner as if the testimony were
being obtained in court during trial. Tex. R. Civ.
P. 199.5(d). This requirement is a limit on the
conduct of the attorneys and the witnesses in the

deposition, not on the scope of the interrogation.
Tex. R. Civ. P. 199 cmt. 3. An attorney may not

ask a question solely to harass or mislead the
witness, for any improper purpose, or without a
good-faith legal basis for asking it. Tex. R. Civ.
P. 199.5(h). Written cross-questions on oral

examination will be propounded to the witness
by the officer authorized to take the deposition.
Tex. R. Civ. P. 199.5(b).

18.28:11 Court Reporter's Fee

The attorney taking the deposition of the witness
is responsible (as is his firm) for paying the

court reporter and will receive the original depo-
sition from the reporter. Tex. Gov't Code

52.059(a).

18.28:12 Objections

Objections to questions during deposition are
limited to "objection, leading" and "objection,
form." Objections to testimony are limited to

"objection, nonresponsive." These objections
are waived if not stated as phrased above during
the deposition. All other objections need not be
made or recorded during the deposition to be
later raised with the court. The objecting party
must, on request by the party taking the deposi-

tion, give a clear and concise explanation of his
objection, or the objection is waived. Argumen-
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tative or suggestive objections or explanations

waive the objection and may be grounds for

either terminating the deposition or assessing
costs or other sanctions. The officer taking the
deposition may not rule on objections but must

record them for ruling by the court and may not
fail to record testimony because an objection has
been made. Tex. R. Civ. P. 199.5(e).

18.28:13 Instructions Not to Answer

An attorney may instruct the witness not to
answer only if necessary to preserve a privilege,
comply with a court order or the rules of civil
procedure, protect the witness from an abusive

question or one for which an answer would be
misleading, or secure a ruling on an alleged vio-
lation of the rules of civil procedure. The attor-

ney so instructing must give a concise,
nonargumentative, nonsuggestive explanation of

the grounds for the instruction, if requested by
the party asking the question. Tex. R. Civ. P.

199.5(f).

18.28:14 Conferences between Witness
and Attorney

Private conferences between the witness and his

attorney during the actual taking of the deposi-
tion are improper except to determine whether a
privilege should be asserted. These conferences
may, however, be taken during recesses and

adjournments. Failure to comply may result in
the court's allowing in evidence at trial state-
ments, objections, discussions, and other occur-
rences during the deposition that reflect on the
credibility of the witness or the testimony. Tex.
R. Civ. P. 199.5(d).

18.28:15 Hearings on Objections and
Assertions of Privilege

Any party may, at any reasonable time, request a
hearing on an objection or assertion of privilege

by an instruction not to answer or by suspension
of the deposition. The party seeking to avoid
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discovery must present any evidence necessary

to support his objection or assertion of privilege,

either by testimony or by affidavits served on

opposing parties at least seven days before the

hearing. If the court determines that an in cam-

era review of some or all of the requested dis-

covery is necessary to rule, answers to the

deposition questions may be made in camera, to

be transcribed and sealed if the privilege is sus-

tained, or made in an affidavit produced to the

court in a sealed wrapper. Tex. R. Civ. P. 199.6.

18.29 Deposition on Written
Questions

18.29:1 When and Where Deposition
May Be Taken

Depositions on written questions may be taken

outside the discovery period only by leave of

court or by agreement of the parties. Tex. R. Civ.
P. 200.1(a). See section 18.2 above regarding the

discovery period. The rules governing location

of oral depositions also govern depositions on

written questions. Tex. R. Civ. P. 199.2(b),

200.1(b). See section 18.28:2 above.

18.29:2 Notice

A notice of intent to take a deposition on written

questions must be served on the witness and all

parties at least twenty days before the deposition

is taken. Tex. R. Civ. P. 200.1(a). The content of

the notice must comply generally with Tex. R.

Civ. P. 199.2(b). See section 18.28:5 above. The
direct questions to be propounded to the witness

must also be attached to the notice. Tex. R. Civ.

P. 200.3(a). If additional persons besides the wit-

ness, parties, spouses of parties, counsel,

employees of counsel, and the deposition officer

will be present at the deposition, their identities

must also be included in the notice unless sepa-

rate notice is given. Tex. R. Civ. P. 199.5(a)(3).
The notice may also include a request for pro-

duction of documents as permitted by Tex. R.

Civ. P. 199.2(b)(5), which governs the request,
service, and response. Tex. R. Civ. P. 200.1(b).

18.29:3 Subpoena

If the witness is a party or is retained by,

employed by, or otherwise subject to the control

of a party, service of the notice on the party's

attorney has the effect of a subpoena served on

the witness. Tex. R. Civ. P. 200.2. Nonparties

may be compelled to testify by being served

with a subpoena. Tex. R. Civ. P. 205. See section

18.30 below regarding subpoenas generally.

18.29:4 Objections and Additional
Questions

Within ten days after the notice and direct ques-

tions are served, any party may object to the

direct questions and also serve cross-questions

on all other parties. Tex. R. Civ. P. 200.3(b).

Rule 200.3(b) has additional deadlines regarding
objections to the cross-questions and service of

redirect questions. Objections to the form of a

question are waived unless asserted in accor-

dance with rule 200.3(b). Tex. R. Civ. P.

200.3(c).

18.29:5 Officers Who May Take
Deposition

A deposition on written questions may be taken

in Texas by a clerk of a district court, a judge or

clerk of a county court, or a Texas notary public.

Tex. Civ. Prac. & Rem. Code 20.001(a). See
Tex. Civ. Prac. & Rem. Code 20.001(b)-(d)
regarding persons who can take a deposition

outside Texas.

18.29:6 Conducting Deposition

The deposition officer must-

1. take the deposition on written ques-

tions at the time and place set out in

the notice;
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2. record the testimony of the witness

under oath in response to the ques-

tions; and

3. prepare, certify, and deliver the depo-

sition transcript in accordance with

rule 203.

Tex. R. Civ. P. 200.4. See section 18.31 below

regarding preparation, certification, and delivery

of the deposition transcript.

18.29:7 Use of Deposition on Written
Questions

Because depositions on written questions do not
allow the examining attorney to follow up on the

deponent's responses or on documents the depo-
nent has brought under a subpoena duces tecum,

they are best used in situations in which the

information sought is already known but needs
to be proved for summary judgment or trial pur-

poses. In collections litigation, a good use would

be to prove up business records without having
to bring the custodian of the records to court. A
set of deposition questions for this purpose is

found at form 18-6 in this chapter. Alternatively,
an affidavit can be used for proving up a busi-
ness record. See form 19-1 in this manual.

18.30 Subpoenas

18.30:1 Parties

Subpoenas are used to compel the witness's

attendance at either oral or written depositions.

A subpoena is not necessary to compel the atten-

dance of a party-witness or an agent or
employee subject to control of the party. For

such a witness, notice of the deposition has the

same effect as a subpoena. Tex. R. Civ. P. 199.3,

200.2.
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18.30:2 Requirements

Every subpoena must be issued in the name of

"the State of Texas" and must-

1. state the style of the suit and its cause
number;

2. state the court in which the suit is

pending;

3. state the date it is issued;

4. identify the person to whom it is

directed;

5. state the time, place, and nature of the

action required by the person to whom

it is directed, as provided in rule

176.2;

6. identify the party who requested the

subpoena and the party's attorney, if

any;

7. state the text of rule 176.8(a); and

8. be signed by the person issuing the

subpoena.

Tex. R. Civ. P. 176.1.

18.30:3 Nonparties

A subpoena duces tecum orders the nonparty

witness to bring documents or other tangible

items under the witness's control to the deposi-
tion. The subpoena must designate with reason-

able particularity the items or categories of
items to be brought. Tex. R. Civ. P. 205. See

form 18-4 in this chapter for a subpoena with
duces tecum language. If the witness is not a

party but is not a hostile witness, it is good prac-
tice to notify the witness in writing that he will
be receiving a subpoena.

18.30:4 Who May Issue Subpoena

The clerk of the appropriate district, county, or
justice court, an attorney authorized to practice
law in Texas, or an officer authorized to take
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depositions in Texas may issue a subpoena. Tex.

R. Civ. P. 176.4.

18.30:5 Subpoena to Organization

If the subpoena is directed to a corporation, part-

nership, association, government agency, or

other organization and the matters on which

examination is sought are described with rea-

sonable particularity, the organization must des-

ignate one or more persons to testify on its

behalf as to matters known or reasonably avail-

able to the organization. Tex. R. Civ. P. 176.6(b).

18.30:6 Limitations of Subpoena
Power and Protection of
Person Served

A person is not required to appear in a county

that is more than 150 miles from where he
resides or is served. This limitation does not

apply to witnesses (such as a party or a party's

representative) whose appearance may be com-

pelled by notice alone under Tex. R. Civ. P.

199.3 or 200.2. Tex. R. Civ. P. 176.3(a). If the
150-mile limit impedes the taking of a necessary

deposition, the attorney should arrange to con-

duct the deposition sufficiently close to the wit-
ness to satisfy this rule. Also, a subpoena may

not be used for discovery to an extent, in a man-
ner, or at a time other than as provided by the

rules of discovery. Tex. R. Civ. P. 176.3(b). The
issuing party must take reasonable steps to avoid

imposing undue burden or expense on the per-

son served. Tex. R. Civ. P. 176.7.

18.30:7 Service and Return of Service

A subpoena may be served at any place within

the state of Texas by any sheriff or constable of

Texas or any person who is not a party and is

eighteen years of age or older. It must be served

by delivering a copy to the witness and tender-
ing to him any fees required by law. Tex. R. Civ.

P. 176.5(a). For proof of service, see Tex. R. Civ.

P. 176.5(b).

18.31 Postdeposition Procedure

18.31:1 Submission to Witness,
Changes, and Signature

After transcription of the testimony, the deposi-

tion officer must provide the original deposition

transcript to the witness or to his attorney of

record if he has one. The witness is to examine

and sign the transcript under oath. No erasures

or obliterations are to be made to the original

testimony in the transcript. Any changes must be

made in writing on a separate sheet of paper,

along with a statement of the witness's reasons
for the changes. If the witness does not sign and

return the original transcript within twenty days

of its submission to him (or to his attorney of

record), he is deemed to have waived his right to
make any changes to his testimony. Tex. R. Civ.

P. 203.1(b). These submission and signature

requirements may be waived by the witness and

all parties, and they do not apply to depositions

on written questions or nonstenographic deposi-

tions. Tex. R. Civ. P. 203.1(c).

18.31:2 Transcription, Certification,
and Delivery

The officer responsible for the deposition must

certify the deposition transcript. See Tex. R. Civ.

P. 203.2. The officer must deliver the deposition

transcript to the party who asked the first ques-

tion appearing in the transcript and must give

notice of delivery to all other parties. For a non-

stenographic deposition, delivery is made to the

party requesting it. Tex. R. Civ. P. 203.3(a). The
officer must serve notice of delivery on all other

parties. Tex. R. Civ. P. 203.3(b).

18.31:3 Exhibits

On request of a party, the original documents

and things produced at the deposition must be

marked for identification and annexed to the

transcript by the deposition officer. The person

producing the materials may produce copies
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instead of originals if he gives all other parties
fair opportunity at the deposition to compare the

copies with the originals. If the person offers
originals rather than copies, the deposition offi-
cer must make copies to be attached to the origi-
nal deposition transcript and return the originals

to the person who produced them. The person
who produced the originals must preserve them

for hearing or trial and make them available for
inspection or copying by any other party on
seven days' notice. Copies annexed to the origi-
nal transcript may be used for all purposes. Tex.

R. Civ. P. 203.4.

18.31:4 Inspection and Copying

On reasonable request, the party receiving the
original deposition transcript or nonsteno-
graphic recording must make it available for

inspection or copying by any other party to the
suit. On payment of a reasonable fee, the deposi-
tion officer must furnish a copy of the deposi-

tion to any party or to the witness. Tex. R. Civ. P.
203.3(c).

18.31:5 Motion to Suppress

If a deposition transcript has been delivered and
notice of delivery has been given at least one

day before the case is called for trial, errors and
irregularities in the manner in which the testi-
mony is transcribed, signed, delivered, or other-

wise dealt with by the deposition officer are
waived unless a motion to suppress is filed and
served before trial commences. Tex. R. Civ. P.

203.5.

18.32 Necessity for and Form of
Response

18.32:1 Failure to Appear or Answer

After service of a subpoena, a witness who fails

to appear for the taking of his deposition or
refuses to answer a question during his deposi-
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tion may incur sanctions. See Tex. R. Civ. P.

215.1(b); see also Wiley v. Browning, 670

S.W.2d 729, 731 (Tex. App.-Tyler 1984, no
writ). See also part VI. in this chapter.

18.32:2 Errors of Noticing Party

Reasonable attorney's fees and expenses
incurred for attending a deposition may be
recovered if the noticing party fails to attend and

proceed or if a witness does not attend because

of fault of the noticing party. Tex. R. Civ. P.

215.5.

18.33 Use and Effect of Deposition

18.33:1 Use

A deposition may contain helpful, admissible

evidence. Additionally, a deposition is useful for
exploring the knowledge of the witness for the
purpose of discovering evidence and determin-

ing the need for additional investigation; it may
lay the groundwork for subsequent discovery
procedures (such as requests for admissions)

that will establish admissible evidence or isolate
and refine matters of fact that need to be tried.
For a discussion of requests for admissions, see

part III. in this chapter.

18.33:2 Inclusion in Evidence
Generally

Depositions must be read into evidence at trial,
not merely filed with the court, or introduced as

exhibits in their entirety to be considered part of
the record on appeal. Johnson by Johnson v. Li,

762 S.W.2d 307, 308-09 (Tex. App.-Fort
Worth 1988, writ denied); Robertson Truck

Lines v. Hogden, 487 S.W.2d 401, 402 (Tex.
Civ. App.-Beaumont 1972, writ ref'd n.r.e.).

All or part of a deposition may be used for any

purpose in the same proceeding in which it was
taken. "Same proceeding" includes a proceeding

18-25
(4/16)

18.33



Discovery

in a different court but involving the same sub-
ject matter and parties (or their representatives
or successors in interest). The deposition is

admissible against a party joined in the suit after

the deposition was taken if the deposition is

admissible under Tex. R. Evid. 804(b)(1) or the
party has had a reasonable opportunity to rede-
pose the witness and has failed to do so. Tex. R.

Civ. P. 203.6(b).

18.33:3 Use in Summary Judgment

Depositions properly filed with the court may be

used as summary judgment evidence. Also,
depositions not filed with the court clerk may be

used as summary judgment evidence if copies of

the material, appendixes containing the evi-

dence, or a notice containing specific references
to the discovery or specific references to other

instruments are filed and served on all parties

together with a statement of intent to use the

specified discovery as summary judgment proof

at least twenty-one days before the hearing if the
proof is to be used to support the summary judg-

ment or at least seven days before the hearing if

the proof is to be used to oppose the summary

judgment. Tex. R. Civ. P. 166a(d). Depositions
properly submitted as summary judgment proof

can be considered on appeal.

Conflicting inferences that can be drawn from a

deposition and from an affidavit filed by the

same party in opposition to a motion for sum-

mary judgment raise a fact issue precluding

summary judgment. Randall v. Dallas Power &

Light Co., 752 S.W.2d 4, 5 (Tex. 1988) (deposi-
tion testimony cannot be given controlling effect

over affidavit); see also Highlands Insurance

Co. v. Currey, 773 S.W.2d 750, 752 (Tex.
App.-Houston [14th Dist.] 1989, writ denied)
(deposition of one party's witness contradicted

statements in adverse party's affidavit, preclud-

ing partial summary judgment). However, in

Cantu v. Peacher, 53 S.W.3d 5 (Tex. App.-San
Antonio 2001, pet. denied), the court held that

the preclusive effect depends on the nature and

extent of the differences. See also Dyer v. Sha-

fer, Gilliland, Davis, McCollum & Ashley, Inc.,

779 S.W.2d 474, 477 (Tex. App.-El Paso 1989,
writ denied) (deposition testimony as reliable as,

if not more reliable than, ex parte affidavit

offered as summary judgment evidence).

[Sections 18.34 through 18.40 are reserved for expansion.]

III. Requests for Admissions

18.41 Source of Rule and Purpose
of Requests for Admissions

The requests-for-admissions rule, Tex. R. Civ. P.

198, has its source in and is almost identical to

Fed. R. Civ. P. 36.

The object of requests for admissions of facts

and of genuineness of documents under rule 198

is not primarily discovery. See Gore v. Cunning-

ham, 297 S.W.2d 287, 291 (Tex. Civ. App.-
Beaumont 1956, writ ref'd n.r.e.). The main pur-

pose is to simplify trials by eliminating the

necessity of proving facts about which there is

no real controversy. North River Insurance Co.

v. Greene, 824 S.W.2d 697, 700 (Tex. App.-El
Paso 1992, writ denied).

Many collections cases, in which the fact of the

unpaid debt is not in dispute but the debtor has

nonetheless filed an answer, are properly

reduced to judgment by using requests for

admissions to establish the elements of the cause

of action, followed by a summary judgment. See

part IV. in chapter 19 of this manual regarding

summary judgments.
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18.42 Scope of Requests for
Admissions

Subject to certain limitations and protective
orders, requests for admissions may inquire
about any relevant matter of claim or defense,
even though it may be inadmissible at trial, if the
information appears reasonably calculated to
lead to the discovery of admissible evidence.
Tex. R. Civ. P. 192.3(a). Requests for admissions
may relate to statements of opinion or of fact or
of the application of law to fact, including the
genuineness of any document described in the
request. Tex. R. Civ. P. 198.1. For a general dis-

cussion of the scope of discovery, see part I. in

this chapter.

Requests may not be used to trap an opponent
into admitting that he has no cause of action or

ground of defense. Birdo v. Parker, 842 S.W.2d
699, 700 (Tex. App.-Tyler 1992, writ denied).

18.43 Form of Requests for
Admissions

18.43:1 Nature of Requests

Requests should be specific statements that the
recipient is asked to admit or deny. It is gener-

ally more effective to first use a more explor-
atory form of discovery (such as interrogatories)

to uncover and develop evidence and then use
requests for admissions to establish specific

matters of fact.

For pattern requests, see forms 18-8 (sworn

account), 18-9 (contract or revolving credit
account), 18-10 (promissory note), 18-11 (fore-
closure of security interest), 18-12 (lease of per-

sonalty), and 18-13 (guaranty agreement) in this

chapter.
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18.43:2 Format and Number of
Requests

Requests are usually phrased as statements
sought to be affirmed. Each request must be sep-

arately set forth. A copy of a document whose
genuineness is sought to be established should
be served with the request, even if a copy has
already been made available. Questions should
be short and simple and should lend themselves

to unambiguous answers; confusing questions
may lead to confusing answers that the court
may construe against the proponent. The ques-

tions should address the proper subject matter

for requests for admission. See Tex. R. Civ. P.

198.1.

Level 1 discovery limits a party to no more than

fifteen requests for admission. Each discrete
subpart of a request for admission is considered
a separate request. Tex. R. Civ. P. 190.2(b)(5).

18.43:3 Legal Advice or Threats

The instructions preceding the request, being a
communication with an adverse party, should

not contain legal advice or threats about possible

consequences of not replying. See section 18.4:3
above. For a form set of instructions, see form
18-7 in this chapter.

18.44 Service of Requests for
Admissions

Requests may be served on any party at any time

from after the commencement of the action until
thirty days before the end of the discovery

period. Tex. R. Civ. P. 198.1. See section 18.2
above regarding the discovery period. If the
party is represented by an attorney, the requests
must be served on the attorney unless service on
the party himself is ordered by the court. A true

copy of the requests, with proof of service, must
be served on all parties but not filed with the

court clerk. Tex. R. Civ. P. 21, 191.4(a)(1),
191.5.
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18.45 Responses

18.45:1 No Response or Late
Response

If a responding party fails to serve a written
response on the requesting party within thirty

days after service of the request or otherwise as

agreed by the parties (or fifty days if the

requests were served on a defendant before his

answer day), each requested matter will be

deemed admitted without the necessity of a

court order. Tex. R. Civ. P. 198.2(a), (c); Skelton

v. Commission for Lawyer Discipline, 56

S.W.3d 687, 692 (Tex. App.-Houston [14th
Dist.] 2001, no pet.). The trial court has no dis-

cretion to refuse to deem the matters admitted.

Curry v. Clayton, 715 S.W.2d 77, 79 (Tex.
App.-Dallas 1986, no writ). Nevertheless, the

defaulting party can file a motion to amend,
withdraw, or strike previously admitted matters.

Curry, 715 S.W.2d at 78 n.3. See section 18.46

below.

Any objection must be served within the time

for response. Tex. R. Civ. P. 193.2(a). See sec-

tion 18.9 above regarding objections to written

discovery.

Tex. R. Civ. P. 21 a extends by three days the

time period for responding to requests for

admissions that are served by mail. Further, Tex.

R. Civ. P. 4 allows the last day of the time period

to run to a day that is not a Saturday, Sunday, or

legal holiday. Therefore, in a case in which the

record contained evidence of mailing, a party's

response to requests for admissions was timely

filed on the thirty-fifth day. Benger Builders,

Inc. v. Business Credit Leasing, Inc., 764

S.W.2d 336, 337-38 (Tex. App.-Houston [1st
Dist.] 1988, writ denied). The time for response

runs from the date of mailing, not the date of

receipt, of the requests. Cherry v. North Ameri-

can Lloyds, 770 S.W.2d 4, 5 (Tex. App.-
Houston [1st Dist.] 1989, writ denied).

Due diligence should be exercised in seeking an
extension of time to file answers to requests. See
Boyter v. M.C.R. Construction Co., 673 S.W.2d

938, 940 (Tex. App.-Dallas 1984, writ ref'd
n.r.e.). To avoid having requests deemed admit-
ted, a party should move for permission to file
late answers and obtain an order to that effect
before the time for answering has expired. Tex.
R. Civ. P. 5. The court has broad discretion to

refuse or grant such a motion. See Hoffman v.

Texas Commerce Bank, 846 S.W.2d 336, 338
(Tex. App.-Houston [14th Dist.] 1992, writ
denied). But see Liberty Mutual Fire Insurance
Co. v. Hayden, 805 S.W.2d 932, 935 (Tex.
App.-Beaumont 1991, no writ) (trial court
should have had full evidentiary hearing to

determine date party received request for admis-
sions).

18.45:2 Form of Response

Unless the responding party states an objection
or asserts a privilege, he must either specifically
admit or deny the request or explain in detail the
reasons he cannot admit or deny it. A response
must fairly meet the substance of the request.
The responding party may qualify an answer or
deny a request in part only when good faith
requires. Tex. R. Civ. P. 198.2(b).

Lack of information or knowledge is not a
proper response unless the responding party

states that he has made a reasonable inquiry and

that the information known or easily obtainable
is insufficient to enable him to admit or deny the
request. An assertion that the request presents an

issue for trial is not a proper response. Tex. R.

Civ. P. 198.2(b).

See section 18.9 above regarding objections to

written discovery and section 18.10 regarding
assertions of privilege.
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18.45:3 Inadequate Response

The party requesting the admission may move to
determine the sufficiency of answers or objec-
tions. If the court determines that an answer is

inadequate, it may order the matter admitted or

it may order the respondent to serve an amended
answer. Unless the court determines that an
objection is justified, it must order that an
answer be served. Incomplete or evasive
answers may be treated as a failure to answer
and may therefore be deemed admitted. Tex. R.
Civ. P. 215.4(a); see First Title Co. of Corpus

Christi v. Cook, 625 S.W.2d 814, 818 (Tex. Civ.
App.-Fort Worth 1981, writ dism'd); see also

Kansas City Title Insurance Co. v. Atlas Life

Insurance Co., 336 S.W.2d 204, 207 (Tex. Civ.
App.-Texarkana 1960, no writ). The propo-
nent's attorney's fees and expenses in a proceed-
ing to determine the sufficiency of answers or

objections may be recoverable. See Tex. R. Civ.
P. 215.4(b). See also section 18.76:5 below.

18.45:4 Failure to Admit

The failure to serve a sufficient written answer
or objection constitutes a violation of discovery.
If the respondent fails to admit the genuineness

of a document or the truth of a matter as
requested and the proponent subsequently

proves the genuineness of the document or truth
of the matter, the proponent may request the

court to order the respondent to pay for the rea-
sonable expenses in making its proof, including
reasonable attorney's fees. The court must make

this order unless it finds that the request was
held objectionable, the admission sought was of
no substantial importance, the party failing to
admit had a reasonable ground to believe he
might prevail on the matter, or other good rea-

son exists for the failure to admit. Tex. R. Civ. P.
215.4(b).
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18.45:5 Method of Service

Responses must be served on the requesting

party and on all parties of record. Tex. R. Civ. P.

191.5.

18.46 Withdrawal or Amendment
of Admissions

The court may permit withdrawal or amendment

of admissions on a showing of good cause and a
finding that the party relying on the responses
will not be unduly prejudiced and that the pre-
sentation of the merits of the case will be sub-

served by permitting the withdrawal or
amendment. Tex. R. Civ. P. 198.3.

The rules governing admissions are designed to
bring about a fair disposition of litigation with a

minimum of delay. They were never designed as
traps for the unwary, nor should they be con-
strued to deny a litigant the right to present the

truth to the trier of the facts. Therefore, the right
to amend answers on proper motion rests within
the sound discretion of the trial court. Stelly v.

Papania, 927 S.W.2d 620, 622 (Tex. 1996).
That discretion may be exercised to preclude

amendment if the proponent would be preju-
diced. See Ice Service Co. v. Scruggs, 284
S.W.2d 185, 190-91 (Tex. Civ. App.-Fort
Worth 1955, writ ref'd n.r.e.).

18.47 Sanctions

Tex. R. Civ. P. 215 governs the sanctions appli-

cable to discovery by requests for admissions, as
well as other forms of discovery. Sanctions

apply to any party abusing discovery. See sec-
tion 18.76 below for a discussion of sanctions.
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18.48 Use, Effect, and Evidentiary
Value of Requests and
Responses

18.48:1 Use and Effect

Under rule 198, any admission made by a party

may be used solely in the pending action and not
in any other proceeding. A matter admitted is

conclusively established as to the party making

the admission unless the court permits the party

to withdraw or amend the admission. Tex. R.

Civ. P. 198.3.

18.48:2 Matters Deemed Admitted
Automatically

Unanswered requests for admissions are auto-

matically deemed admitted unless the court, on
motion, permits their withdrawal or amendment.

No motion to have the matters deemed admitted

is necessary. Tex. R. Civ. P. 198.2(c), 198.3.

Nonetheless, local practice may require the fil-
ing of a motion before answers are deemed

admitted.

18.48:3 Evidentiary Effect of Deemed
Admissions

If requests are deemed admitted, the court

should not allow evidence to controvert the mat-

ters taken as true. However, it is the responsibil-

ity of the party relying on the admissions to

prevent controverting evidence from being used.

Marshall v. Vise, 767 S.W.2d 699, 700 (Tex.
1989). Neither can the court ignore judicial

admissions on its own motion. Pathfinder Per-

sonnel Service v. Worsham, 619 S.W.2d 475,

476 (Tex. Civ. App.-Houston [14th Dist.]
1981, no writ). On the other hand, a court is not

bound by deemed admissions if the matters

requested to be admitted are appropriately

within its discretion. See Satterfield v. Huff, 768

S.W.2d 839, 840-41 (Tex. App.-Austin 1989,
writ denied).

18.48:4 Offering Admissions in
Evidence

Admissions need not be introduced in evidence

to be properly before the trial court or court of

appeals. Red Ball Motor Freight, Inc. v. Dean,

549 S.W.2d 41, 43 (Tex. Civ. App.-Tyler 1977,
writ dism'd w.o.j.). In order to avoid confusion

and promote clarity in the records, however, it is

advisable to do so. Denials and objections to

requests for admissions have no probative value.

American Communications Telecommunica-

tions, Inc. v. Commerce North Bank, 691 S.W.2d

44, 48 (Tex. App.-San Antonio 1985, writ
ref'd n.r.e.).

18.48:5 Admissions as Summary
Judgment Evidence

Admissions are proper summary judgment evi-

dence. Wenco of El Paso/Las Cruces, Inc. v.

Nazario, 783 S.W.2d 663, 665 (Tex. App.-El
Paso 1989, no writ); Velchoffv. Campbell, 710

S.W.2d 613, 614 (Tex. App.-Dallas 1986, no
writ). Answers to requests for admissions, how-

ever, may be used only against the party filing

the answers and may not be used by the party

answering the admissions to raise fact issues to

defeat a summary judgment motion. Jeffrey v.

Larry Plotnick Co., 532 S.W.2d 99, 102 (Tex.
Civ. App.-Dallas 1975, no writ). Furthermore,

neither denials to requests for admissions nor

nonresponsive or self-serving responses may be

used to raise a fact issue on a motion for sum-

mary judgment. Canutillo Independent School

District v. Kennedy, 673 S.W.2d 407, 408 (Tex.
App.-El Paso 1984, writ ref'd n.r.e.); Denton

Construction Co. v. Mike's Electric Co., 621

S.W.2d 846, 848 (Tex. App.-Fort Worth 1981,
writ ref'd n.r.e.). A party who has failed to

answer requests will not be allowed to present

summary judgment proof contradictory to those

admissions. Henke Grain Co. v. Keenan, 658

S.W.2d 343, 347 (Tex. App.-Corpus Christi
1983, no writ).
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[Sections 18.49 and 18.50 are reserved for expansion.]

IV. Interrogatories and Requests for Disclosure

18.51 Source of Rule and Purpose
of Interrogatories

18.51:1 Source

5. Any party may request a hearing about

objections. Tex. R. Civ. P. 193.4(a).

18.51:2 Purpose

The Texas interrogatory rule, Tex. R. Civ. P.
197, has its source in Fed. R. Civ. P. 33, and

there is substantial similarity in the language of

the two rules. However, rule 197 and other rules

governing interrogatories cover a number of

matters not mentioned in the federal rule, such

as the following:

1. The responding party's answers,

objections, and other responses must

be preceded by the interrogatory. Tex.

R. Civ. P. 193.1.

2. Answers, subject to any objections as

to admissibility, may be used only

against the party answering the inter-

rogatory. Tex. R. Civ. P. 197.3.

3. Answers based on public records may

be supplied by specifying the records

from which the answers may be

derived, in such a manner as to permit

the propounding party to locate and

identify the records from which the

answers may be ascertained as readily

as can the party served. For business

records, the responding party must

produce the documents at the time and

place stated or afford the propounding

party reasonable opportunity to exam-

ine, audit, or inspect those records and

to make copies, compilations,

abstracts, or summaries. Tex. R. Civ.

P. 197.2(c).

4. Objection may be made to portions of

interrogatories.
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Interrogatories are written questions directed
solely to a party and answered by that party

under oath. Tex. R. Civ. P. 197. Interrogatories

are designed to elicit the basic facts of the case
and to provide mutual knowledge of all relevant
facts gathered by the parties. Texas Department

of Corrections v. Herring, 513 S.W.2d 6, 8 (Tex.

1974); see also Hickman v. Taylor, 329 U.S.
495, 507 (1947). Some of the functions formerly
performed by interrogatories are now fulfilled

by requests for disclosure. See section 18.57

below regarding requests for disclosure.

18.52 Scope of Interrogatories

Interrogatories may inquire into any matter

within the scope of discovery except matters
covered by Tex. R. Civ. P. 195 (testifying expert
witnesses). They may inquire whether the party
makes a specific factual or legal contention and

may ask the party to state the factual theories
and describe in general the factual bases for the

party's claims or defenses, but may not be used
to require the party to marshal all of his avail-

able proof or the proof the party intends to offer
at trial. Tex. R. Civ. P. 197.1. Interrogatories

may not ask a party to state all his legal and fac-

tual assertions. Tex. R. Civ. P. 197 cmt. 1.

So-called "fishing expeditions" are not allowed
in interrogatories. K Mart Corp. v. Sanderson,

937 S.W.2d 429, 431 (Tex. 1996). Interrogato-
ries requesting a party to detail all relevant

knowledge and opinions of each potential wit-

ness may be improper. Compare Housing

Authority of El Paso v. Rodriguez-Yepez, 828
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S.W.2d 499, 501 (Tex. App.-El Paso) (inter-
rogatories held to be improper), writ denied per

curiam, 843 S.W.2d 475 (Tex. 1992), with Gus-
tafson v. Chambers, 871 S.W.2d 938, 945-46
(Tex. App.-Houston [1st Dist.] 1994, no writ)

(interrogatories held to be proper).

18.53 Form of Interrogatories

18.53:1 Nature of Interrogatories

Interrogatories should be phrased to seek spe-

cific and precise answers in response to each

question. They should be neither too narrow nor

overbroad. For example, a narrowly drawn

interrogatory that asked for the identities of fact

witnesses who had "seen, heard, or known

about" an accident was strictly interpreted so as

not to include a request for disclosure of any

potential witness with "knowledge of relevant

facts," and an undisclosed witness was allowed

to testify. Robledo v. Grease Monkey, Inc., 758

S.W.2d 834, 835 (Tex. App.-Corpus Christi
1988, no writ). An interrogatory asking for the

identity of any persons with knowledge of "any

fact or record relating or pertaining to this cause
of action" was found to be overbroad. Lunsmann

v. Spector, 761 S.W.2d 112, 114 (Tex. App.-
San Antonio 1988, no writ).

It is a good practice to establish specific matters

of fact by requests for admissions (see part III.

in this chapter), which often will be propounded

after the receipt of (and based on information

derived from) answers to interrogatories and

requests for disclosure.

For pattern interrogatories, see forms 18-15

(sworn account), 18-16 (contract or revolving

credit account), 18-17 (promissory note), 18-18

(foreclosure of security interest), 18-19 (lease of

personalty), and 18-20 (guaranty agreement) in

this chapter.

18.53:2 Format of Interrogatories

Because answers must be preceded by the inter-

rogatories, the proponent should leave room

after each question to allow the respondent to

answer in the space provided. See Tex. R. Civ. P.

193.1. If a question relates to a document in the

plaintiff's possession, it is a good practice to

attach a copy to the interrogatories-even if a

copy has been filed or furnished previously-to

avoid confusion about the document to which

the question refers.

18.53:3 Number of Interrogatories

For cases controlled by level 1 discovery control

plan, a party may serve no more than fifteen
written interrogatories, excluding interrogatories

asking a party only to identify or authenticate

specific documents. Tex. R. Civ. P. 190.2(b)(3).
For cases controlled by level 2, a party may

serve no more than twenty-five written interrog-

atories, excluding interrogatories asking a party

only to identify or authenticate specific docu-

ments. Tex. R. Civ. P. 190.2(b)(3). Each discrete

subpart of an interrogatory is considered a sepa-
rate interrogatory, but not every factual inquiry

is such a discrete subpart. A "discrete subpart,"

generally, is one that calls for information not

logically or factually related to the primary

interrogatory. Tex. R. Civ. P. 190.2(c)(3),
190.3(b)(3), 190 cmt. 3; see also Braden v.
Downey, 811 S.W.2d 922, 927-28 (Tex. 1991).
The attorney should avoid using interrogatories

to ask about matters covered by requests for dis-

closure if there is any possibility of otherwise

exceeding the interrogatory limit. See section

18.57 below.

The court may modify the number of interroga-

tories and must do so when the interest of justice

requires. Tex. R. Civ. P. 190.5. See forms 18-21
and 18-22 in this chapter for a motion and order

enlarging or reducing the number of interrogato-

ries.
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18.53:4 Legal Advice or Threats

Interrogatories, being communications with an
adverse party, should not contain legal advice or
threats about possible consequences of not
replying. See section 18.4:3 above. For a form
set of instructions, see form 18-14 in this chap-

ter.

18.53:5 Deadline for Propounding
Interrogatories

Parties may serve interrogatories no later than

thirty days before the end of the discovery
period. Tex. R. Civ. P. 197.1.

18.54 Service and Filing of
Interrogatories

18.54:1 Who May Be Served

A party may serve interrogatories on any other
party, adverse or not. Tex. R. Civ. P. 197.1. Inter-
rogatories must be served on all parties of

record. Tex. R. Civ. P. 191.5.

18.54:2 Method of Service

Interrogatories are served as with other papers in

the suit. See Tex. R. Civ. P. 21 a. While the dis-
covery rules have no specific rule regarding ser-
vice of interrogatories with the original petition
and citation, such service should be appropriate
in most cases, because the discovery period for a

level 1 or level 2 case begins when suit is filed.
See Tex. R. Civ. P. 190.2(b)(1), 190.3(b)(1).

18.54:3 Filing of Interrogatories

Interrogatories are not filed with the court. Tex.
R. Civ. P. 191.4(a). Instead, the propounding
party must keep the original or an exact copy

during the pendency of the case and any related
appellate proceedings begun within six months
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after judgment is signed. Tex. R. Civ. P.

191.4(d).

18.55 Response

18.55:1 Time for Response

The responding party must serve his written
response on the requesting party within thirty

days after service unless the interrogatories were
served on the responding party before his
answer was due. In that case, the responding
party has fifty days after service to serve his
response. Tex. R. Civ. P. 197.2(a).

18.55:2 Contents of Response

A response must include the responding party's

answers to the interrogatories. The response
may include objections and assertions of privi-
lege, as applicable. Tex. R. Civ. P. 197.2(b).
Objections are discussed at section 18.9 above,

and privilege is discussed at section 18.10.

18.55:3 Option to Produce Records

If public records, the responding party's busi-
ness records, or a compilation, abstract, or sum-

mary of those business records will supply the

answer to an interrogatory and the burden of
deriving or ascertaining the answer is substan-

tially the same for the requesting party as for the
responding party, the responding party may
specify (and, if applicable, produce) those
records or compilations, abstracts, or summa-
ries. The records must be specified in sufficient
detail to permit the requesting party to locate

and identify the documents as readily as can the
responding party. If the responding party has
specified business records, he must state a rea-

sonable time and place for examination of those
records, must produce the documents at the time

and place stated in the interrogatories (or as oth-

erwise agreed by the parties or ordered by the
court), and must afford the requesting party a
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reasonable opportunity to inspect them. Tex. R.

Civ. P. 197.2(c).

18.55:4 Form of Response

Each interrogatory must be answered fully in
writing, based on all information readily avail-
able to the responding party or his attorney
when the response is made. The response must
be preceded by the question to which the answer
pertains. Tex. R. Civ. P. 193.1. If the responding
party's answer is based on information obtained
from other persons, his answer may state that

fact. Tex. R. Civ. P. 197.2(d)(1).

18.55:5 Verification

Answers must be made under oath, signed, and
verified by the responding party (not his agent
or attorney). The party need not sign answers to
interrogatories about persons with knowledge of
relevant facts, fact witnesses, and legal conten-
tions. Tex. R. Civ. P. 197.2(d). It is an abuse of
discretion for the trial court to dismiss a case
with prejudice for failure to comply with the
verification and signature requirements, without
providing reasonable notice to the responding

party of the defect and an opportunity to correct
it. United States Leasing Corp. v. O'Neill, Price,
Anderson & Fouchard, Inc., 553 S.W.2d 11, 13
(Tex. Civ. App.-Houston [14th Dist.] 1977, no
writ) (interpreting former Texas Rules of Civil
Procedure 215a(c)). See also State Farm Fire &

Casualty Co. v. Morua, 979 S.W.2d 616 (Tex.
1998).

Amended or supplemental responses to interrog-
atories must also be verified by the responding

party. Tex. R. Civ. P. 193.5(b); Morua, 979
S.W.2d at 620. (See section 18.7 above regard-
ing amended and supplemental responses to dis-
covery requests.) However, waiting until trial
before objecting to a lack of verification may
result in waiver of the objection. Morua, 979
S.W.2d at 621 (objection waived after thirteen
months without objection).

18.55:6 Method of Service

Copies of the responses must be served on all

parties of record. Tex. R. Civ. P. 191.5. See Tex.
R. Civ. P. 21 a regarding methods of service.

18.56 Use and Effect of
Interrogatories and Answers

18.56:1 Use

Answers to interrogatories may be used only
against the answering party. Tex. R. Civ. P.
197.3. The answers are hearsay as to other par-
ties and should not be admitted in evidence
against them. In Price Pfister; Inc. v. Moore &
Kimmey, Inc., 48 S.W.3d 341, 348-49 (Tex.
App.-Houston [14th Dist.] 2001, pet. denied),
the court permitted the answering party to use its
own answer where, in addition to the answer
itself, the party offering the answer testified
during cross-examination that he prepared the
interrogatory answer and swore to it under oath.
See also United Services Automobile Ass'n v.
Ratterree, 512 S.W.2d 30, 33 (Tex. Civ. App.-
San Antonio 1974, writ ref'd n.r.e.).

On a motion for summary judgment, the non-
moving party may not resort to his own answers
to the moving party's interrogatories as proof of
the existence of a genuine issue of material fact.
Thurman v. Frozen Food Express, 600 S.W.2d
369, 370 (Tex. Civ. App.-Dallas 1980, no
writ); see also Yates v. Fisher, 988 S.W.2d 730,
731 (Tex. 1998) (per curiam). Neither may the
moving party rely on his own answers to inter-
rogatories in support of his motion for summary
judgment. These answers may be used only
against the party filing the answers. Holmes v.

Canlen Management Corp., 542 S.W.2d 199,
201 (Tex. Civ. App.-El Paso 1976, no writ).

In a multiparty case, any party may use interrog-
atories against the answering party. Ticor Title

Insurance Co. v. Lacy, 803 S.W.2d 265, 266
(Tex. 1990); Smith v. Christley, 755 S.W.2d 525,
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530 (Tex. App.-Houston [14th Dist.] 1988,
writ denied). The answering party, however, is
required to answer only the proponent of the
interrogatories, not all parties, and he is not

required to supplement the answers to interroga-

tories of a party who has settled, for the benefit

of other parties who remain in the lawsuit. See
Austin Ranch Enterprises v. Wells, 760 S.W.2d

703, 710 (Tex. App.-Fort Worth 1988, writ
denied).

One party may rely on interrogatories and

answers of another party in the same suit. Lacy,

803 S.W.2d at 266. Therefore, if one party asks

an opponent for information, it is considered a

request by all parties. A party, however, may not
respond to an interrogatory seeking the identity

of witnesses by referring to another party's

answer to a similar interrogatory. See American

Cyanamid Co. v. Frankson, 732 S.W.2d 648,
655 (Tex. App.-Corpus Christi 1987, writ ref'd
n.r.e.). A supplemental answer to one party,

however, may be adequate supplementation to

the same inquiry propounded by another party.

See Wardv. O'Connor, 816 S.W.2d 446, 447
(Tex. App.-San Antonio 1991, no writ) (allow-
ing plaintiff to supplement answers to interroga-

tories from multiple defendants in one document

titled "Supplemental to All Other Discovery").

18.56:2 Inclusion in Evidence

To have probative value, answers to interrogato-

ries must be properly offered at trial or at an

appropriate hearing. Sammons Enterprises, Inc.

v. Manley, 540 S.W.2d 751, 757 (Tex. Civ.
App.-Texarkana 1976, writ ref'd n.r.e.); Rich-

ards v. Boettcher, 518 S.W.2d 286, 288 (Tex.
Civ. App.-Texarkana 1974, writ ref'd n.r.e.).

STATE BAR OF TEXAS

18.57 Requests for Disclosure

18.57:1 Nature of Requests for
Disclosure

The 1999 amendments to the Texas Rules of

Civil Procedure added requests for disclosure as

a new form of discovery. See Tex. R. Civ. P. 194.
Requests for disclosure are a hybrid of basic
interrogatories and requests for production.
They are similar to interrogatories in that the
respondent may be required to disclose informa-
tion such as the correct names of the parties,

addresses and telephone numbers of persons
having knowledge of relevant facts, and the
legal theories and factual bases of the respon-
dent's defenses or claims. They are similar to

requests for production in that the respondent
may be required to produce documents or other
things, such as insurance contracts or settlement

agreements. See Tex. R. Civ. P. 194.2.

In an expedited action (level 1) case filed after
March 1, 2013, a party may request disclosure

of all documents, electronic information, and
tangible items that the disclosing party has in its
possession, custody, or control and may use to

support its claims or defenses. Tex. R. Civ. P.
190.2(b)(6). A request for disclosure under rule

190.2 is not considered a request for production.

18.57:2 Use and Form of Requests for
Disclosure

The procedure for submitting a request for dis-
closure is set out in Tex. R. Civ. P. 194.1, which
simply requires that the requesting party serve

another party with a written request seeking var-
ious information available under Tex. R. Civ. P.
194.2. Service of the request for disclosure must
be made by the requesting party no later than

thirty days before the end of the discovery
period. Tex. R. Civ. P. 194.1. The party may
obtain disclosure by serving the following
request: "Pursuant to Rule 194, you are
requested to disclose, within 30 days of service
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of this request, the information or material

described in Rule [state rule, e.g., 194.2, or

194.2(a), (c), and (f), or 194.2(d)-(g)]." Tex. R.
Civ. P. 194.1. See form 18-23 in this chapter for
a sample request for disclosure. The following

request may be made in an expedited action

under rule 190.2: "Pursuant to Rule 190.2(b)(6),

you are requested to disclose all documents,

electronic information, and tangible items that

the disclosing party has in its possession, cus-

tody, or control and may use to support its

claims or defenses."

18.57:3 Deadline for Response

Generally, the responding party must serve a

written response on the requesting party within

thirty days of being served with the request.

However, if the request for disclosure was

served on a defendant before the defendant's

answer day, that defendant has fifty days from

the date of service to serve his response. A

response to a request for disclosure for any testi-

fying expert under rule 194.2(f) is governed by

the deadlines set out in rule 195. Tex. R. Civ. P.

194.3.

18.57:4 Form for Response

If documents or other items are responsive to the

request for disclosure, those items must ordi-

narily be served with the written response. If the

copies are voluminous, the response must state a

reasonable time and place for production of

them. Otherwise, the responding party must pro-

duce the items at the time and place stated in the

request, unless the parties agree otherwise or the

court orders otherwise, and must provide the

requesting party a reasonable opportunity to

inspect them. Tex. R. Civ. P. 194.4.

18.57:5 No Objection or Claim of
Work Product Privilege

The responding party may not object to a

request for disclosure or assert a work product

privilege. Tex. R. Civ. P. 194.5.

[Sections 18.58 through 18.60 are reserved for expansion.]

V. Requests for Production

18.61 Requests for Production
Generally

18.61:1 Source of Rules and Purpose
of Production Requests

Tex. R. Civ. P. 196, regarding the discovery and

production of documents and things from par-

ties, is similar to Fed. R. Civ. P. 34. It is not nec-

essary for a party seeking production to file a

motion with the court; the appropriate method is

to serve a request on the party from whom pro-

duction is sought. If a party fails to comply with

a proper request, sanctions may be sought under

Tex. R. Civ. P. 215. For a discussion of sanc-

tions, see part VI. in this chapter.

18.61:2 Requests for Production from
Nonparties

Nonparties may be compelled by subpoena to

produce documents without the necessity of a

court order. See Tex. R. Civ. P. 205.3 and section

18.68 below. Sections 18.62 through 18.65 per-
tain only to requests for production from parties.
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18.61:3 Use of Requests for
Production

A request for production is a simple and direct

method of discovering tangible things and

obtaining the inspection and copying of docu-
ments. A request for production may also be

used to obtain access to documents that cannot

be reached by a subpoena duces tecum, but in
such a case the requests must not be overly

broad, and the documents sought must be prop-

erly designated in accordance with Tex. R. Civ.

P. 196.1(b). See section 18.63:1 below.

18.62 Scope of Requests for
Production

Subject to certain exemptions and protective

orders, requests for production may seek any

tangible things that appear reasonably calculated
to lead to the discovery of admissible evidence;

see Tex. R. Civ. P. 192 and section 18.1 above.

A party may obtain discovery of the existence,

description, nature, custody, condition, location,

and contents of any documents and tangible

things constituting or containing matters rele-

vant to the subject matter of the action. "Docu-

ments and tangible things" include books,

papers, accounts, drawings, graphs, charts, pho-
tographs, electronic or videotape recordings,

data, and data compilations. A person is

required to produce a document or tangible

thing that is within his possession, custody, or

control. Tex. R. Civ. P. 192.3(b). Actual physical

possession is not required. Constructive posses-

sion is sufficient. If the person has physical pos-

session or a right to possession that is equal or
superior to that of the person who has physical

possession, he has possession, custody, or con-

trol. Tex. R. Civ. P. 192.7(b). A request may also

be directed to permit entry on designated land or

other property. Tex. R. Civ. P. 196.7.

STATE BAR OF TEXAS

18.63 Form of Requests for
Production

18.63:1 Nature of Requests

A request for production must designate by indi-
vidual item or by category the items to be pro-

duced or inspected and must describe with

reasonable particularity each item and category.
The request must state a reasonable time and

place for production. Tex. R. Civ. P. 196.1(b).
For a sample request for production, see form

18-24 in this chapter.

To obtain discovery of data or information that

exists in electronic or magnetic form, the

requesting party must specifically request pro-

duction of electronic or magnetic data and spec-

ify the form in which he wants it produced. Tex.

R. Civ. P. 196.4.

18.63:2 Testing or Examination

If testing or sampling of the items is requested,

the requesting party must describe the means,
manner, and procedure for testing with sufficient

particularity to inform the producing party of

that means, manner, and procedure. Tex. R. Civ.

P. 196.1(b). Testing, sampling, or examination

must not extend to destruction or material alter-

ation of an item without authorization by the

court. Tex. R. Civ. P. 196.5.

18.63:3 Format and Number of
Requests

There is no particular format required for a

request for production. The proponent, however,

should keep in mind the potential for imposition

of sanctions if the court finds that a request for

inspection or production is "unreasonably frivo-

lous, oppressive, or harassing" under Tex. R.

Civ. P. 215.3; see part VI. in this chapter regard-

ing sanctions.
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For an expedited action (level 1) case filed after

March 1, 2013, a party may serve no more than

fifteen requests for production. Each discrete

subpart is considered a separate request for pro-

duction. Tex. R. Civ. P. 190.2(b)(4).

18.63:4 Legal Advice or Threats

The request for production, being a communica-

tion with an adverse party, should not contain

legal advice or threats about possible conse-

quences for not complying. See section 18.4:3

above. For a form set of instructions, see form

18-24 in this chapter.

18.63:5 Drafting Requests Narrowly

Requests should be carefully drafted so as not to

be too narrow or overbroad. For example, pho-

tographs and videotapes are considered separate

types of documents; therefore, a request for "all
photographs" was held not to include a video-

tape offered into evidence at trial. County of
Dallas v. Harrison, 759 S.W.2d 530, 531 (Tex.

App.-Dallas 1988, no writ). The request must

be specific and state particularly what material

is requested; "all notes, records, memoranda,

documents, and communications" is overbroad.
Loftin v. Martin, 776 S.W.2d 145, 148 (Tex.
1989); see also In re Shipmon, 68 S.W.3d 815,
821 (Tex. App.-Amarillo 2001, orig. proceed-
ing) (requests for documents without any limita-

tion on time deemed overbroad on their face).

18.64 Service of Requests for
Production

After commencement of the action and without

leave of court, a request for production may be

served on another party no later than thirty days

before the end of the discovery period. Tex. R.

Civ. P. 196.1(a). Copies of the request must also

be served on all parties of record. Tex. R. Civ. P.

191.5. Requests for production are not filed with

the court unless the court orders them filed or

they are filed in support of or in opposition to a
motion or for other use in a court proceeding.

See Tex. R. Civ. P. 191.4. See Tex. R. Civ. P. 21a
concerning methods of service.

18.65 Responses and Objections to
Requests for Production

18.65:1 Deadline for Answering

Responses and objections must be served within

thirty days after service of the request, except

that if the request is served before a defendant's

answer day, that defendant may respond and

object within fifty days after service of the
request. Tex. R. Civ. P. 196.2(a); see also Hob-

son v. Moore, 734 S.W.2d 340, 341 (Tex. 1987)
(objections not served within thirty days

waived). Sanctions for failure to respond or per-
mit discovery in accordance with rule 196

requests are discussed in part VI. in this chapter.

18.65:2 Contents of Responses

Responses must be in writing and must state as

appropriate, with respect to each item or cate-

gory of items, that-

1. production, inspection, or other

requested action will be permitted as

requested;

2. the requested items are being served

on the requesting party with the

response;

3. production, inspection, or other

requested action will occur at a speci-

fied time and place, if the responding

party is objecting to the time and place

of production; or

4. no items have been identified, after a

diligent search, that are responsive to

the request.

Tex. R. Civ. P. 196.2(b).
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18.65:3 Objections

Objections are discussed generally at section
18.9 above. A party objecting to production of

documents on grounds of relevancy has the bur-

den of pleading and proving that the documents
are not relevant. Valley Forge Insurance Co. v.

Jones, 733 S.W.2d 319, 321 (Tex. App.-
Texarkana 1987, no writ). Relevance is deter-

mined by weighing the probative value of the
information sought against the burden of pro-

duction. Independent Insulating Glass/South-
west, Inc. v. Street, 722 S.W.2d 798, 803 (Tex.
App.-Fort Worth 1987, writ dism'd); see, e.g.,

Lunsmann v. Spector, 761 S.W.2d 112, 114

(Tex. App.-San Antonio 1988, no writ)

(request for copies of pleadings from all law-

suits involving defendant insurance company
during past three years, in which defense

asserted was same as in present case, denied as
unduly burdensome; plaintiff could ascertain

information from public records). Requests for

production may not be used as "fishing expedi-
tions." Loftin v. Martin, 776 S.W.2d 145, 148
(Tex. 1989) (request for production that fails to

identify a particular type of document is over-
broad); but see Kern v. Gleason, 840 S.W.2d

730, 736 (Tex. App.-Amarillo 1992, no writ);
Chamberlain v. Cherry, 818 S.W.2d 201, 204-
05 (Tex. App.-Amarillo 1991, no writ) (use of
words "any and all" did not invalidate otherwise

proper request).

Failure to present evidence of objections
requires production of the documents sought.

See Wadley Research Institute v. Whittington,

843 S.W.2d 77, 86 (Tex. App.-Dallas 1992, no
writ) (responding party must locate all docu-
ments requested and specifically state objections

or exemptions that justify nonproduction).

18.65:4 Service of Responses and
Objections

Responses must be served on all parties to the

action but not filed with the court. Tex. R. Civ. P.

STATE BAR OF TEXAS

191.4(a), 191.5. See Tex. R. Civ. P. 21a concern-

ing methods of service.

18.66 Production

18.66:1 Production Generally

Subject to any objections stated in the response,

the responding party must produce the requested
documents or tangible things within the person's

possession, custody, or control at the time and
place stated in the request or in the response,

unless otherwise agreed or ordered, and must
give the requesting party a reasonable opportu-

nity to inspect them. Tex. R. Civ. P. 196.3(a).

18.66:2 Form of Production

Copies may be produced in lieu of originals
unless authenticity of the original is questioned

or the substitution would be unfair in the cir-

cumstances. If originals are produced, the pro-
ducing party may retain the originals while the
requesting party inspects and copies them. Tex.

R. Civ. P. 196.3(b).

A party who produces documents or tangible

things for inspection must either produce them

as they are kept in the usual course of business

or organize and label them to correspond with
the categories in the request. Tex. R. Civ. P.

196.3(c). The producing party cannot withhold

production by requiring the requesting party to
inspect documents at the office of the producing

party's attorney unless the documents are volu-
minous. Overall v. Southwestern Bell Yellow

Pages, Inc., 869 S.W.2d 629, 631 (Tex. App.-
Houston [14th Dist.] 1994, no writ).

Special rules for production of electronic or
magnetic data are set out at rule 196.4.

18.66:3 Cost of Production

The expense of producing items is borne by the
responding party, and the expense of inspecting,
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copying, and so forth is borne by the requesting

party, unless otherwise ordered. Tex. R. Civ. P.

196.6.

18.67 Authentication of Documents
Produced

A party's production of a document in response

to a request for production authenticates that

document for use against that party in any pre-

trial proceeding or trial unless, within ten days

(unless modified by the court) after the party has

actual notice that the document will be used, the

party objects to the authenticity of the document

or any part of it, stating the specific basis for the

objection. Such an objection must be either on

the record or in writing and have a good-faith

basis in both fact and law. An objection to the

authenticity of only part of the document does

not affect the authenticity of the remainder. If

such an objection is made, the party attempting

to use the document should be given a reason-

able opportunity to establish its authenticity.

Tex. R. Civ. P. 193.7. The ten-day period for

objection to authenticity does not run from the

date of production but from the party's actual

awareness that the document will be used. Tex.

R. Civ. P. 193 cmt. 7.

The requesting party may identify before trial

the documents intended to be offered, triggering

the ten-day deadline for objection to their

authenticity. Tex. R. Civ. P. 193 cmt. 7. The fol-

lowing notice may also be used to trigger the

objection deadline: "Pursuant to Rule 193.7, be

advised that we will rely on documents pro-

duced by [producing party] in discovery in our

pretrial motions and at trial."

18.68 Production from Nonparties

18.68:1 Nonparty Production
Generally

A party may compel production of documents

and other tangible items from nonparties either

by subpoena or by court order. Tex. R. Civ. P.

205.1(d). The ability of attorneys to obtain doc-

uments from nonparties by subpoena and to

issue their own subpoenas (see section 18.30:4

above) effectively gives them the power to

demand production both from nonparties and

parties without the need for court action.

Special rules apply to discovery sought from

financial institutions. See section 18.16 above.

Subpoenas are discussed in more detail at sec-

tion 18.30.

18.68:2 Limitations of Subpoena

A person may not be required by subpoena to

produce documents in a county that is more than

150 miles from where he resides or is served.

Tex. R. Civ. P. 176.3(a). If the documents are

sufficiently important and the 150-mile require-

ment would otherwise prevent production, the

documents may be produced at a location close

to the nonparty.

18.68:3 Procedure

A party seeking production from a nonparty

must serve on the nonparty and all parties a sub-

poena and notice, using "the form of notice

required under the rules governing the applica-

ble form of discovery." Tex. R. Civ. P. 205.2.
Because rule 196 imposes no particular form of

notice, the only guidelines are those set out in

Tex. R. Civ. P. 205.3(b). See section 18.68:4
below.

The notice and subpoena must be served a rea-

sonable time before the response is due but no

later than thirty days before the end of any appli-

cable discovery period. Tex. R. Civ. P. 205.3(a).
A copy of the notice must be served on the non-

party and all parties at least ten days before the

subpoena compelling production from the non-

party is served. Tex. R. Civ. P. 205.2.
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18.68:4 Contents of Notice

The notice must state-

1. the name of the person from whom
production or inspection is sought to

be compelled;

2. a reasonable time and place for the
production or inspection; and

3. the items to be produced or inspected,

either by individual item or category,
describing each item and category

with reasonable particularity and, if

applicable, describing any desired
testing or sampling with sufficient

specificity to inform the nonparty of

the means, manner, and procedure for

testing or sampling.

Tex. R. Civ. P. 205.3(b).

18.68:5 Response from Nonparty

The nonparty must respond to the notice and

subpoena, but need not appear in person at the
time and place of production unless he is also

commanded to appear and give testimony, either
in the same subpoena or a separate one. He must

either produce the items as they are kept in the

usual course of business or organize and label
them to correspond with the categories in the
request. Tex. R. Civ. P. 176.6(c), 205.3(d).

18.68:6 Objections and Claims of
Privilege

If the person commanded to produce documents
under the subpoena wishes to object, he must do
so before the time specified in the subpoena for

performance. He need not comply with that part
of the subpoena he has objected to unless

ordered to do so by the court. The party request-
ing the subpoena may request such an order any-

time after the objection is made. Tex. R. Civ. P.

176.6(d).

Similarly, the nonparty may withhold docu-
ments from production based on a claim of priv-
ilege, but if he does so he must comply with

Tex. R. Civ. P. 193.3. See Tex. R. Civ. P.
176.6(c). See section 18.10 above for a discus-

sion of privilege.

18.68:7 Authentication of Document
Produced

Production of a document from a nonparty

authenticates the document for use against the
nonparty to the same extent as a party's produc-

tion of a document authenticates it for use
against the party under Tex. R. Civ. P. 193.7. See

Tex. R. Civ. P. 176.6(c). See section 18.67 above
for discussion.

18.68:8 Cost of Production

If the recipient of the request for production
could be considered to be the custodian of the
records requested, he is entitled to payment of

$1 for production of those records. He is not
entitled to additional fees for production of more
than one record. Tex. Civ. Prac. & Rem. Code

22.004(a). If the recipient is the defendant, a

check for $1 should be attached to the request;
the bank endorsement on the canceled check

could provide valuable information regarding

the location of the defendant's funds.

If the recipient is a nonparty but not the custo-

dian of records, he is entitled to reasonable costs

of production from the requesting party. Tex. R.

Civ. P. 205.3(f).

[Sections 18.69 and 18.70 are reserved for expansion.]
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VI. Sanctions

18.71 Source of Rule and Purpose
of Sanctions

The Texas sanctions rule, Tex. R. Civ. P. 215, is

similar to Fed. R. Civ. P. 37, although the Texas

rule is more expansive than the federal rule in

the options provided to the trial court in the

exercise of its discretionary control over discov-

ery.

Sanctions are used in the litigation process to

secure compliance with the discovery rules, to

deter future violations, and to facilitate the liti-

gation of lawsuits. See Waguespack v. Halipoto,

633 S.W.2d 628, 631-32 (Tex. App.-Houston
[14th Dist.] 1982, writ dism'd w.o.j.); see also

Downer v. Aquamarine Operators, 701 S.W.2d

238, 242 (Tex. 1985), cert. denied, 476 U.S.
1159 (1986) (purpose of sanctions not only to

ensure compliance with rules but also to deter

abuse).

Sanctions also have been imposed to punish par-

ties who violate discovery rules. See Carr v.

Harris County, 745 S.W.2d 531, 532 (Tex.
App.-Houston [1st Dist.] 1988, no writ). When

ruling on a motion for sanctions, the trial court is
not limited to considering only the violation for

which sanctions are sought but may consider the
entire record and other matters that have

occurred throughout the litigation. See Garcia

Distributing, Inc. v. Fedders Air Conditioning,

U.S.A., Inc., 773 S.W.2d 802, 806-07 (Tex.
App.-San Antonio 1989, writ denied); Larson

v. H.E. Butt Grocery Co., 769 S.W.2d 694, 696-
97 (Tex. App.-Corpus Christi 1989, writ
denied); First State Bank, Bishop v. Chappell &

Handy, P.C., 729 S.W.2d 917, 921 (Tex. App.-
Corpus Christi 1987, writ ref'd n.r.e.).

Discovery sanctions barring introduction of cer-

tain evidence for failure to timely respond to

discovery requests do not survive a nonsuit;

thus, such evidence is admissible in a subse-

quent suit between the parties on the same issue.

Schein v. American Restaurant Group, Inc., 852

S.W.2d 496, 497 (Tex. 1993).

18.72 Abuse of Discovery

18.72:1 Forms of Discovery Abuse
and Sanctions Available

Abuse of the discovery process may include-

1. failure to designate an entity represen-

tative for deposition under rules

199.2(b)(1) or 200.1(b) (Tex. R. Civ.
P. 215.1(b)(1));

2. failure to appear for deposition after

proper notice (Tex. R. Civ. P.

215.1 (b)(2)(A));

3. failure to answer oral or written depo-
sition questions (Tex. R. Civ. P.

215.1 (b)(2)(B));

4. failure to serve answers or objections
to properly served interrogatories

under rule 197 (Tex. R. Civ. P.
215.1(b)(3)(A));

5. failure to answer an interrogatory

under rule 197 (Tex. R. Civ. P.

215. 1(b)(3)(B));

6. failure to serve a written response to a

properly served request for inspection

under rule 196 (Tex. R. Civ. P.

215.1(b)(3)(C));

7. failure to respond that discovery will

be permitted as requested or to permit

discovery under a request for inspec-

tion under rule 196 (Tex. R. Civ. P.

215.1 (b)(3)(D));

8. failure to comply with any person's

written request for his own prior state-
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ment under rule 192.3(h) (Tex. R. Civ.

P. 215.1(e));

9. failure to comply with proper discov-

ery requests (Tex. R. Civ. P. 215.2(b));

10. failure to obey an order to provide or

permit discovery, including an order

under rule 204 or 215.1 (Tex. R. Civ.

P. 215.2(b));

11. abuse of the discovery process in

seeking, making, or resisting discov-

ery (Tex. R. Civ. P. 215.3);

12. propounding interrogatories or

requests for inspection or production

that are "unreasonably frivolous,

oppressive, or harassing" (Tex. R. Civ.

P. 215.3);

13. submitting a response or answer that is

"unreasonably frivolous or made for

the purpose of delay" (Tex. R. Civ. P.

215.3);

14. failure to admit the genuineness of any

document or the truth of the matter

asserted in a request for admission and
the requesting party thereafter proves

the genuineness or truth of the matter

(Tex. R. Civ. P. 215.4);

15. providing an evasive or incomplete

answer (Tex. R. Civ. P. 215.1(c));

16. failure of the party to attend after giv-

ing notice of a deposition (Tex. R. Civ.

P. 215.5(a)); and

17. failure of a witness to attend an oral

deposition because of the fault of the

party giving notice (Tex. R. Civ. P.
215.5(b)).

18.72:2 Motion to Compel or Motion
for Sanctions

Depending on the violation, a party, on reason-
able notice to other parties and all other persons
affected, may move for sanctions or an order

STATE BAR OF TEXAS

compelling discovery. Tex. R. Civ. P. 215.1.
However, the better practice is to seek a motion

to compel before requesting sanctions. Motions

or responses under rule 215 may have exhibits

attached, including affidavits, discovery plead-
ings, or any other documents. Tex. R. Civ. P.
215.6. Like all discovery motions, these motions
must contain a certificate by the movant that
efforts to resolve the discovery dispute without
the necessity of court intervention have been
attempted and have failed. See Tex. R. Civ. P.

191.2. See section 18.74 below regarding avail-
able sanctions. See forms 18-25 through
18-28 in this chapter.

18.72:3 Court's Discretion

A trial court may, after notice and hearing,

impose sanctions on any party that abuses the
discovery process. Tex. R. Civ. P. 215.3. The

sanctions are within that court's discretion and

will be set aside only if the court clearly abused

its discretion. Bodnow Corp. v. City of Hondo,

721 S.W.2d 839, 840 (Tex. 1986).

For a discussion of the standards for permissible

sanctions under Tex. R. Civ. P. 215 within which

the trial court is to exercise its discretion, see

Chrysler Corp. v. Blackmon, 841 S.W.2d 844
(Tex. 1992), and TransAmerican Natural Gas

Corp. v. Powell, 811 S.W.2d 913 (Tex. 1991)
(sanctions must be just-for example, they must
relate directly to abuse found and must not be
excessive). To ensure that a sanction is not

excessive, the court must consider whether
lesser sanctions would fully promote compli-

ance. Chrysler Corp., 841 S.W.2d at 849; Trans-
American, 811 S.W.2d at 917. In TransAmeri-

can, the supreme court also discussed the consti-
tutional due-process limitations on severe

sanctions. TransAmerican, 811 S.W.2d at 917-

18. Before a court may deprive a party of its
right to present the merits of its case because of

discovery abuse, it must determine that the

party's hindrance of the discovery process justi-
fies a presumption that its claims or defenses
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lack merit. GTE Communications Systems v.

Tanner, 856 S.W.2d 725, 730 (Tex. 1993).

See section 18.74:3 below regarding the options

available to the court regarding the exclusion of

evidence not disclosed in discovery.

18.73 Attorney's Fees and Expenses
on Motion to Compel

18.73:1 If Motion Granted

If a party applies for an order compelling dis-

covery, the court must, after opportunity for a

hearing and on granting the motion, require the

resisting party or deponent or the party or attor-

ney advising the conduct, or both of them, to

pay the moving party's reasonable expenses

incurred in obtaining the order, including attor-

ney's fees, unless the opposition to the motion

was substantially justified or other circum-

stances make an award of expenses unjust. The

court also has discretion to apportion the reason-

able expenses incurred in relation to a motion

that is granted in part and denied in part. Tex. R.

Civ. P. 215.1(d).

18.73:2 If Motion Denied

If the motion to compel is denied, after opportu-

nity for hearing, the court may order the moving

party or the attorney advising that the motion be

prosecuted to pay the opposing party or depo-

nent the reasonable expenses incurred in oppos-

ing the motion, including attorney's fees, unless

there was substantial justification for making the

motion or there are other circumstances making

the award unjust. The court also has discretion

to apportion the reasonable expenses incurred in

relation to a motion that is granted in part and

denied in part. Tex. R. Civ. P. 215.1(d).

18.73:3 Amount of Reasonable
Expenses

In determining the amount of reasonable

expenses, including attorney's fees, the court

must award expenses that are reasonable in rela-

tion to the amount of work reasonably expended

in obtaining an order compelling compliance or

opposing a denied motion. Tex. R. Civ. P.

215.1(d). Attorney's fees are discussed in part

III. in chapter 1 of this manual.

18.74 Sanctions against Parties

18.74:1 Proper Court

Sanctions against a party for deposition abuse

may be imposed by the court in which the action

is pending or any district court in the district in

which the deposition is taken. For all other dis-

covery matters, sanctions for discovery abuse

are imposed by the court in which the case is

pending. Tex. R. Civ. P. 215.1(a).

18.74:2 Available Sanctions

If a deponent fails to appear or to be sworn or to

answer a question after being directed to do so

by a district court in the district in which the

deposition is being taken, the failure may be

considered a contempt of that court. Tex. R. Civ.

P. 215.2(a).

After notice and hearing, the court in which an

action is pending may enter all such orders as

are just with respect to the failure to comply

with proper discovery requests or failure to obey

an order of the court regarding discovery. Spe-

cifically, the court may enter an order that does

the following:

1. Disallows any further discovery of any

kind or of a particular kind by the dis-

obedient party. Tex. R. Civ. P.

215.2(b)(1). This sanction is particu-
larly applicable to the abuse of "bury-
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ing the adversary in paperwork" by

the party seeking discovery. See Wil-
liam Wayne Kilgarlin & Don Jackson,

Sanctions for Discovery Abuse under

New Rule 215, 15 St. Mary's L.J. 767,

797 (1984).

2. Charges all or any portion of the

expenses of discovery or taxable court

costs, or both, against the disobedient
party or the attorney advising him.

Tex. R. Civ. P. 215.2(b)(2). This provi-
sion appears to permit the trial court to
charge the abusing party with all rea-

sonable expenses incurred during the

entire discovery process.

3. Deems that the matters regarding

which the order was made or any other
designated facts will be taken to be

established for the purposes of the

action in accordance with the claim of

the party obtaining the order. Tex. R.

Civ. P. 215.2(b)(3).

4. Precludes the disobedient party from

supporting or opposing designated

claims or defenses or prohibits intro-

duction of designated matters in evi-

dence. Tex. R. Civ. P. 215.2(b)(4).

5. Strikes out pleadings or parts thereof,

stays further proceedings until the

order is obeyed, dismisses with or

without prejudice the action or pro-

ceedings or any part thereof, or ren-

ders a judgment by default against the

disobedient party ("death penalty"

sanction). Tex. R. Civ. P. 215.2(b)(5).

6. In lieu of or in addition to any of the

foregoing orders, treats as contempt

the failure to obey any orders except

an order to submit to a physical or

mental examination. Tex. R. Civ. P.

215.2(b)(6). For a general discussion
of contempt of court, see section 26.7

in this manual.

7. Applies any of the sanctions listed

above for failure to comply with a rule

204 order requiring a party to appear

or produce another for examination,

unless the person failing to comply

shows that he is unable to appear or to
produce the person for examination.

Tex. R. Civ. P. 215.2(b)(7).

8. In lieu of or in addition to any of the

foregoing orders, requires the party

failing to obey the order or the attor-
ney advising him, or both, to pay rea-

sonable expenses, including attorney's
fees, caused by the failure, unless the

failure was substantially justified or

other circumstances make the award
unjust. Such an order shall be subject

to review on appeal from the final

judgment. Tex. R. Civ. P. 215.2(b)(8).
Attorney's fees are discussed in part

III. in chapter 1 of this manual.

Notice is essential before sanctions can be

imposed. However, a party who does not receive

adequate notice must specifically object to lack

of notice to preserve error for appeal. Prade v.

Helm, 725 S.W.2d 525, 527 (Tex. App.-Dallas
1987, no writ). A trial court cannot sua sponte

order sanctions if there is no motion for sanc-

tions before that court. Zep Manufacturing Co.

v. Anthony, 752 S.W.2d 687, 689-90 (Tex.
App.-Houston [1st Dist.] 1988, no writ). How-

ever, on motion, a trial court can impose sanc-
tions even though the party has not disobeyed a

formal discovery request or a discovery order.

Plorin v. Bedrock Foundation & House Leveling

Co., 755 S.W.2d 490, 491 (Tex. App.-Dallas
1988, writ denied) (failure to comply with dis-
covery agreement). A trial judge cannot impose

sanctions for pretrial discovery abuses after the

court loses plenary jurisdiction. Faherty v.
Knize, 764 S.W.2d 922 (Tex. App.-Waco
1989, no writ) (more than thirty days after judg-

ment signed, no motion for new trial filed and

no appeal perfected).
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18.74:3 Automatic Exclusion of
Evidence

Failure to properly respond to, amend, or sup-

plement a discovery response in a timely man-

ner results in the automatic exclusion of the

evidence or testimony that is the subject of the

request, unless the trial court finds either good

cause for the failure or that the failure will not

unfairly surprise or prejudice the other parties.
Tex. R. Civ. P. 193.6(a). The burden of proof is
on the party seeking admission of the evidence,

and the finding of good cause or lack of unfair

surprise or unfair prejudice must be supported

by the record. Tex. R. Civ. P. 193.6(b).

Even if the party seeking to introduce the evi-

dence or call the witness fails to carry the bur-

den imposed by Tex. R. Civ. P. 193.6(a), (b), the
court may grant a continuance or postpone the
trial to allow a response to be made, amended,

or supplemented and to allow opposing parties
to conduct discovery regarding any new infor-

mation presented by that response. Tex. R. Civ.

P. 193.6(c).

18.75 Sanctions against Nonparties

18.75:1 Proper Court

An application for an order for sanctions against

a deponent who is not a party must be made to

the court in the district in which the deposition is

being taken. Tex. R. Civ. P. 215.1(a).

18.75:2 Contempt of Court Sanctions

Failure to appear or to be sworn or to answer a

question after being directed to do so by a dis-

trict court in the district in which the deposition

is being taken may be considered a contempt of

that court. Tex. R. Civ. P. 215.2(a). A nonparty

may be incarcerated for contempt. See Hennessy

v. Marshall, 682 S.W.2d 340, 343 n.1 (Tex.
App.-Dallas 1984, no writ). The sanction of

contempt of court is applicable if a nonparty

fails to comply with an order for production,

inspection, copying, or photographing under

rule 205.3 or an order for entry on property

under rule 196.7. Tex. R. Civ. P. 215.2(c). For a
general discussion of contempt of court, see sec-

tion 26.7 in this manual.

18.75:3 Award of Expenses

In addition to the sanctions discussed above,

Tex. R. Civ. P. 215.1(d) apparently authorizes

the charging of expenses and attorney's fees on

motion to compel to nonparties. See section

18.73 above for discussion of expenses on

motion to compel. Attorney's fees are discussed

in part III. in chapter 1 of this manual.

18.76 Sanctions for Requests for
Admissions

18.76:1 Proper Court

Sanctions against a party for abuse of discovery

in connection with requests for admissions will

be made by the court in which the action is

pending. Tex. R. Civ. P. 215.1(a).

18.76:2 Deemed Admissions

A requested admission will be deemed admitted

unless a sufficient written answer or objection in
compliance with the requirements of rule 198 is

timely served by the party to whom the request

is directed. Tex. R. Civ. P. 198.2(b), (c). For a
detailed discussion of the requirements for
responses to requests for admissions, see section

18.45 above. For sanction purposes, the court

may treat an evasive or incomplete answer as a

failure to answer. Tex. R. Civ. P. 215.4(a).

18.76:3 Effect of Objections

The party seeking an admission may move for a

determination of the sufficiency of an objection.

Unless the court determines that an objection is
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justified, it must order that an answer be served.
Tex. R. Civ. P. 215.4(a).

18.76:4 Insufficient Answer

A party who has requested an admission and
received an answer that may not comply with

the requirements of rule 198 may move the court
to determine the sufficiency of the answer. If the
court determines that an answer is not in compli-
ance, "it may order either that the matter is
admitted or that an amended answer be served."
Tex. R. Civ. P. 215.4(a).

18.76:5 Expenses

The provisions concerning the award of
expenses in connection with a motion to compel
are applicable to motions to determine the suffi-

STATE BAR OF TEXAS

ciency of the answers or objections to requests

for admissions. Tex. R. Civ. P. 215.4(a); see also
section 18.73 above. Additionally, if a party fails
to admit the truth of any matter or the genuine-
ness of any document as requested under Tex. R.

Civ. P. 198 and if the party requesting the admis-
sion thereafter proves the truth of the matter or

the genuineness of the document, the requesting
party may apply to the court for an order requir-
ing the failing party to pay the reasonable
expenses incurred in making that proof, includ-
ing reasonable attorney's fees. The court is
required to make the order unless the request
was held objectionable under rule 193, the
admission sought was of no substantial impor-
tance, the party failing to admit had a reasonable
ground to believe that he might prevail on the
matter, or there was other good reason for the
failure to admit. Tex. R. Civ. P. 215.4(b).
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[Reserved]
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Notice to Nonparty of Request for Financial Records

Form 18-1

This notice should be used to obtain discovery from a financial institution concerning its customer who
is not a party to the suit. See Texas Finance Code section 59.006 regarding discovery of customer
records and subsection (c), specifically, regarding requests to a nonparty. For discussion of discovery
from financial institutions, see section 18.16 in this chapter. This notice should be sent by both certi-
fied and regular first-class mail.

Notice to Nonparty of Request for Financial Records

[Date]

[Name and address of nonparty customer]

Re: [style of case]
Cause No. [number]
[designation and location of court]

[Salutation]

Attached please find [name of requesting party]'s ("Requesting Party") proposed

[discovery request, e.g., Notice of Oral Deposition, Request for Production of Documents]

("Record Request") to be served on [name of financial institution] in accordance with Texas

Finance Code section 59.006. You have the right to prevent or limit the financial institution's

compliance with this Record Request by seeking an appropriate remedy, including filing a

motion to quash the Record Request or a motion for a protective order. Any motion filed shall

be served on [name of financial institution] and the Requesting Party before the date that com-

pliance with the Record Request is required. A financial institution is not liable to its customer

or another person for disclosure of a record in compliance with this section.

Before [name of financial institution] may release your records, you can choose to sign

an authorization to release the records, as permitted by Texas Finance Code section

59.006(c)(3).

STATE BAR OF TEXAS 18-1-1

(4/16)

Form 18-1



Notice to Nonparty of Request for Financial Records

If you do not execute the authorization form by [date], the Requesting Party will ask the

court to inspect the requested records in chambers, as permitted by Texas Finance Code sec-

tion 59.006(d). The court may order [name of financial institution] to produce the requested

records without your consent. Thus, if you do not wish those records to be produced, you bear

the burden under Texas Finance Code section 59.006(e) of preventing or limiting [name of

financial institution]'s compliance with the Record Request. You can fulfill that burden by

seeking an appropriate remedy with the court, including filing a motion to quash the Record

Request or a motion for a protective order.

If you choose to authorize the Requesting Party to inspect the records, please return the

enclosed authorization to me, signed and notarized, in the self-addressed, stamped envelope

provided.

Sincerely yours,

[Name of attorney]

Certified Mail No. [number]
Return Receipt Requested

Enc. [copy of record request]

STATE BAR OF TEXAS18-1-2
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Notice to Nonparty of Request for Financial Records

Authorization to Release Financial Records

Date:

To Whom It May Concern:

Re: [name and address of nonparty customer]

I, , authorize [name of attorney of requesting party] or

the law firm of [name of law firm] or their agents to inspect the originals and to make copies of

the following financial records maintained by [name of financial institution]:

[List records to be produced from discovery request.]

In making this authorization, I release [name of financial institution] and its officers,

directors, and employees from legal responsibility or liability for releasing the requested

records to the extent indicated and authorized in this document. [Name of financial institution]

is expressly authorized to accept a copy of this authorization as though it were an original.

Information obtained by this authorization is for use in pending litigation and shall not

be disseminated for any other purpose.

Signature

Printed or typed name

Address

City, state, zip

STATE BAR OF TEXAS

(4/16)

Form 18-1



[Reserved]
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Motion to Inspect Financial Records of Nonparty

Form 18-2

This form should be used if the nonparty customer of the financial institution fails to return a signed
authorization to release financial records. In accordance with Tex. Fin. Code 59.006(d), the court,
before ordering the requested records to be produced, may inspect the records to determine their rele-
vance to the matter before the court. The court may also order redaction of portions of the records that
the court determines should not be produced and must enter a protective order preventing the records
that it orders produced from being (1) disclosed to a person who is not a party to the proceeding before
the court and (2) used by a person for any reason other than resolving the dispute before the court. See
Texas Finance Code section 59.006 regarding discovery of customer records and subsection (d), spe-
cifically, regarding nonexecution of written consent. For discussion of discovery from financial insti-
tutions, see section 18.16 in this chapter.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Motion to Inspect Financial Records of Nonparty

[Name of requesting party], Requesting Party, requests an in camera inspection of the

records described in the [discovery request, e.g., Notice of Oral Deposition, Request for Pro-

duction of Documents] attached as Exhibit [exhibit number/letter].

1. Facts. Pursuant to Texas Finance Code section 59.006(c), Requesting Party gave

notice to [name of nonparty customer] of a request for financial records and a copy of the

request in the manner and within the time provided by Rule 21 a of the Texas Rules of Civil

Procedure. [Include if applicable: A copy of the notice is attached as Exhibit [exhibit number/

letter].]

Requesting Party also filed a certificate of service with the court and financial institu-

tion indicating that [name of nonparty customer] had been mailed or served with the notice

and a copy of the request. [Include if applicable: A copy of the certified mail, return receipt

requested card confirming service of notice in compliance with Texas Finance Code section

59.006(c)(1) on [name of nonparty customer] is included as Exhibit [exhibit number/letter].]

STATE BAR OF TEXAS 18-2-1
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Motion to Inspect Financial Records of Nonparty

Requesting Party requested written consent from [name of nonparty customer] autho-

rizing the financial institution to comply with the request. [Name of nonparty customer] did

not execute the written consent as requested.

2. Grounds. Pursuant to Texas Finance Code section 59.006(d), Requesting Party

seeks an in camera inspection of the requested records if [name of nonparty customer] does

not execute a written consent.

3. Prayer. Requesting Party prays that an order granting this motion to inspect

financial records be entered to permit Requesting Party an in camera inspection of the

requested records and for all further relief to which Requesting Party may be entitled.

[Name]

Attorney for [name of requesting party]

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s) if applicable. Include a certificate of
service (form 1-6).

0
STATE BAR OF TEXAS18-2-2
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Notice of Intention to Take Oral Deposition [with Subpoena Duces Tecum]

Form 18-3

This notice should be addressed to the defendant through his attorney if he is represented by one. If the
defendant is not represented, the notice should be sent directly to him, addressed "To: [name of defen-
dant], Defendant." For a form subpoena to be issued by an attorney, see form 18-4 in this chapter. For
a notice of intention to take a deposition on written questions, see form 18-5.

[Caption. See 3 of the Introduction in volume I of this manual.]

Notice of Intention to Take Oral Deposition
[with Subpoena Duces Tecum]

To: [name of defendant], Defendant, by and through [his/her] attorney of record, [name and

address of attorney].

Please take notice that [name of plaintiff], Plaintiff, intends to take the oral deposition of

[name of witness] at [address, city, state], before a certified court reporter, commencing on

[date and time]. [Include the following if the witness is not an individual: [Name of witness] is

directed to designate the person or persons to testify on its behalf. The matters on which

examination is requested are [list matters with reasonable particularity]. The person(s) desig-

nated by the witness must appear and testify before the officer taking this deposition at the

time and place stated in this notice.]

Include the following if a subpoena duces tecum is desired.

[Name of witness] is instructed to produce at the time and place of the taking of this

deposition, for use in conjunction with the taking of the deposition, all documents identified in

the attached Exhibit [exhibit number/letter].

Include the following if the deposition will be transcribed non-
stenographically.

This deposition will be taken by nonstenographic method of [describe method, e.g.,

videotape recording]. The deposition [will/will not] also be recorded stenographically.

STATE BAR OF TEXAS 18-3-1
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Notice of Intention to Take Oral Deposition [with Subpoena Duces Tecum]

Include the following if persons besides the parties, attorneys,
employees of the attorneys, or spouses of parties will attend.

The following persons will attend the deposition: [name[s]].

Continue with the following.

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s) if applicable. Include a certificate of service
(form 1-6).

STATE BAR OF TEXAS18-3-2
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Subpoena [with Duces Tecum Language]

Form 18-4

Subpoenas can be served by any sheriff or constable in the state of Texas or by any person eighteen
years old or older and not a party to the suit. Tex. R. Civ. P. 176.5(a). This form assumes that a process
server other than a sheriff or constable will serve the subpoena. This form also shows the process
server's certification of the date and time of service and that service was accomplished personally.
Tex. R. Civ. P. 176.5(b)(2). Alternatively, the witness's signed written memorandum, showing accep-
tance of the subpoena, may be attached. Tex. R. Civ. P. 176.5(b)(1).

This form can order the recipient to (1) appear at a deposition; (2) appear at a deposition and produce
documents or other tangible items at the deposition; or (3) produce documents or other tangible items
only. Rule 176 should be read carefully before altering this form to command appearance at a hearing
or trial. A notice to a nonparty to produce documents or tangible things under rule 205.3 must be
served at least ten days before the subpoena compelling production is served.

Subpoena
[with Duces Tecum Language]

THE STATE OF TEXAS )

Style of suit: [style]

Cause No.: [number]

Court: [designation and location of court]

Party Issuing Subpoena: [name of plaintiff]

Party's Attorney of Record: [name of attorney]

To: [name of witness or person producing items]

Include the following if the recipient is to be deposed.

You are commanded to attend and give testimony at a deposition in the above-styled

case on [date and time] at [address, city, state]. You must remain there until discharged by the

court or the party summoning you.

STATE BAR OF TEXAS 18-4-1
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Subpoena [with Duces Tecum Language]

Include the following if the recipient is to produce documents or
other tangible items.

You are [further] commanded to produce and permit inspection and copying on [date

and time] at [address, city, state], of the following documents or tangible things in your pos-

session, custody, or control: [list documents or other items].

Include the following if a representative of an organization is
sought for deposition.

The matters on which examination is requested are: [list matters with reasonable partic-

ularity]. You are to designate one or more persons to testify on your behalf as to matters

known or reasonably available to you.

Continue with the following.

FAILURE BY ANY PERSON WITHOUT ADEQUATE EXCUSE TO OBEY A SUBPOENA SERVED

UPON THAT PERSON MAY BE DEEMED A CONTEMPT OF THE COURT FROM WHICH THE SUB-

POENA IS ISSUED OR A DISTRICT COURT IN THE COUNTY IN WHICH THE SUBPOENA IS SERVED,

AND MAY BE PUNISHED BY FINE OR CONFINEMENT, OR BOTH.

Date: [date]

[Name of attorney]

Return

I certify that I personally served [name of witness or person producing items] with a

copy of this subpoena on at .I also

tendered to the witness the witness fees required by law at the time the subpoena was deliv-

ered.

[Name of process server]

18-4-2 STATE BAR OF TEXAS

(4/16)

Form 18-4



Subpoena [with Duces Tecum Language]

STATE BAR OF TEXAS 18-4-3
(4/16)

Serve a copy of the subpoena on all parties. File a copy with
the court showing the completed return of service, signed by
the process server (see Tex. R. Civ. P. 191.4(b)). If only pro-
duction of documents or other tangible things is sought from a
nonparty, attach a request for production (form 18-24).
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[Reserved]
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Notice of Intention to Take Deposition on Written Questions

Form 18-5

This notice should be addressed to the defendant through his attorney if he is represented by one. If the
defendant is not represented, the notice should be sent directly to him, addressed "To: [name of defen-
dant], Defendant." See Tex. R. Civ. P. 21 and 21a for service requirements in specified situations.

See section 18.29:6 in this chapter regarding the procedure for taking a deposition on written ques-
tions, and section 18.29:7 for the uses of such depositions. Form 18-6 contains pattern deposition ques-
tions for a custodian of the creditor's business records in a sworn account case.

[Caption. See 3 of the Introduction in volume I of this manual.]

Notice of Intention to Take Deposition on Written Questions
[with Subpoena Duces Tecum]

To: [name of defendant], Defendant, by and through [his/her] attorney of record, [name and

address of attorney].

Select one of the following. Select the first paragraph if the wit-
ness is an individual. Select the second paragraph if the wit-
ness is a corporation, governmental agency, partnership,
association, or other organization.

Please take notice that [name of plaintiff], Plaintiff, intends to take the deposition by

written questions of [name of witness] at [address, city, state], before [name of court reporter

or notary public], commencing on [date and time], to be used in the above-entitled and -num-

bered cause.

Or

Please take notice that [name of plaintiff], Plaintiff, intends to take the deposition by

written questions of [name of witness] at [address, city, state], before [name of court reporter

or notary public], commencing on [date and time], to be used in the above-entitled and -num-

bered cause. [Name of witness] is instructed to designate the person or persons to testify on its

behalf with regard to matters pertaining to [describe matters with reasonable particularity].
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Notice of Intention to Take Deposition on Written Questions

The person(s) designated by the witness must appear and testify before the officer taking this

deposition at the time and place stated in this notice.

Include the following if a subpoena duces tecum is desired.

[Name of witness] is instructed to produce at the time and place of the taking of this

deposition, for use in conjunction with the taking of the deposition, all documents identified in

the attached Exhibit [exhibit number/letter].

Continue with the following.

A copy of the written questions to be asked is attached as Exhibit [exhibit number/

letter].

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s) if applicable. Include a certificate of service
(form 1-6).

18-5-2
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Pattern Written Deposition Questions to Prove Up Business Records

Form 18-6

These questions may be used to establish the authenticity of business records or to establish through
the client's deposition a part or all of the claim that cannot be proved by affidavit. This form is partic-
ularly helpful if the client is out of state and it would be cumbersome or expensive to bring him to
Texas to testify. For pattern interrogatories to the defendant, see forms 18-15 through 18-20 in this
chapter. These questions are to be used only as a guide and cannot be considered appropriate for all lit-
igation. Questions based on written documents should be drafted to conform to the specific terms and
conditions of the documents giving rise to the creditor's claim.

These questions are for a sworn account case in which the witness can prove up the written documen-
tation supporting the account as business records, as well as the genuineness of the debt. Questions
may be added to rebut any raised or anticipated defenses. The witness is to produce and attest to the
accuracy of copies of (1) the creditor's records showing what was sold to the defendant, the charges for
those sales, and any payments from or credits otherwise made to the defendant's account and (2) the
invoice(s) sent to defendant.

Pattern Written Deposition Questions to Prove Up Business Records

1. Please state your name.

2. State where you reside.

3. By whom are you employed, and how long have you been so employed?

4. If your answer to question number 3. named [name of plaintiff], state whether or

not that entity is the plaintiff in the case for which this deposition is being taken.

5. Describe the general nature of the business of your employer.

6. In what capacity are you employed by Plaintiff?

7. Describe the nature of your duties with Plaintiff.

8. Is it a part of the usual and regular course of business of Plaintiff to keep regular

books, accounts, and records of all its financial transactions, accounts, and business dealings?

STATE BAR OF TEXAS 18-6-1
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Pattern Written Deposition Questions to Prove Up Business Records

9. In connection with your employment by Plaintiff, are you familiar with the books,

accounts, and records kept and maintained by Plaintiff in the usual and regular course of busi-

ness?

10. Do you have any personal supervision, custody, or control over the books,

accounts, and records kept and maintained by Plaintiff?

11. Have you examined the books, accounts, and records kept and maintained by

Plaintiff in the regular course of business?

12. Do the books, accounts, and records kept by Plaintiff in the regular course of its

business show that [name of defendant], Defendant, had or has an account with Plaintiff?

13. If you answered question number 12. in the affirmative, please state whether or not

the entries in the books, accounts, and records of Plaintiff that show Defendant's account with

Plaintiff were made in the usual and regular course of business.

14. Are entries in the books, accounts, and records of Plaintiff regularly made at, near,

or shortly after the time of the transactions, acts, or events recorded by the entries?

15. Is it part of the regular course of business of Plaintiff for an employee with per-

sonal knowledge to make entries or to furnish the information for making the entries in the

books, accounts, and records kept by Plaintiff in the regular course of business?

16. Are the books, accounts, and records kept by Plaintiff in the regular course of

business that show Defendant's account with Plaintiff permanent records of Plaintiff?

17. Are the entries in the books, accounts, and records kept by Plaintiff in the regular

course of business that show Defendant's account with Plaintiff original entries of transac-

tions between Plaintiff and Defendant?
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Pattern Written Deposition Questions to Prove Up Business Records

18. Do the books, accounts, and records of Plaintiff kept in the regular course of busi-

ness show Defendant to be indebted to Plaintiff?

19. Is it part of the regular course of business of Plaintiff in keeping its books,

accounts, and records to record therein all payments, offsets, credits, and allowances charge-

able against its accounts?

20. What is the amount now shown by Plaintiffs books, accounts, and records to be

due to Plaintiff by Defendant after the allowance of all offsets, payments, credits, and allow-

ances shown on those books, accounts, and records?

21. Where are these books, accounts, and records of Plaintiff kept and maintained?

22. Do you have an exact copy of the account of Defendant with Plaintiff, as shown by

Plaintiff's books, accounts, and records kept in the regular course of business?

23. If you answered question number 22. in the affirmative, please state whether the

copy of the account shown by the ledger sheet or other records referred to in question number

22. was prepared by you or under your personal supervision.

24. Please hand to the officer taking this deposition a copy of the ledger sheet or other

record referred to in question number 23., and have the officer attach it to this deposition as

Plaintiff's Exhibit [exhibit number/letter].

25. State whether the permanent records of Plaintiff contain any of the following

invoices showing merchandise sold by Plaintiff to Defendant: [list invoice numbers and

amounts charged].

26. Are the original invoices referred to in your answer to question number 25. a part

of the books, records, and accounts of Plaintiff kept in the regular course of business?
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Pattern Written Deposition Questions to Prove Up Business Records

27. Were the original invoices referred to in your answer to question number 25. made

by you or under your direct supervision?

28. Please state where the originals of the invoices referred to in your answer to ques-

tion number 25. are presently located, and please state who has custody of the invoices.

29. Do you have photocopies of the original invoices referred to in your answer to

question number 25.?

30. Are the photocopies of the original invoices referred to in your answer to question

number 25. true and correct copies of the originals?

31. Were the photocopies of the invoices referred to in your answer to question num-

ber 25. made by you or under your direct supervision?

32. Please hand to the officer taking this deposition the true and correct copies of the

invoices referred to in your answer to question number 25. and ask the officer to number them

as Plaintiff's exhibits and attach them to this deposition. Please state the exhibit numbers so

assigned.

33. Do the permanent records of Plaintiff show that the merchandise referred to in the

invoices was sold to Defendant?

34. Was the merchandise described in the invoices delivered to Defendant?

35. Please state how and when the merchandise was delivered to Defendant.

36. Please state where the merchandise was delivered to Defendant.

37. Please state how the merchandise was ordered from Plaintiff.

38. What amount of money, if any, did Defendant agree to pay to Plaintiff for the mer-

chandise?
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Pattern Written Deposition Questions to Prove Up Business Records

39. Based on your experience, what, in your opinion, was the reasonable market value

of the merchandise?

40. Was a statement showing the amount owed to Plaintiff by Defendant sent to

Defendant?

41. If you answered question number 40. in the affirmative, please state the date or the

approximate date on which such a statement was sent to Defendant.

42. To what address was that statement sent?

43. How was that statement sent?

44. If your answer to question number 43. was that the statement was sent by mail,

please state whether the envelope containing the statement bore the correct amount of postage

to reach the addressee.

45. Please state whether the envelope containing the statement referred to in question

number 40. was properly addressed, sealed, and mailed in the usual course of business of

Plaintiff.

46. Did the envelope referred to in question number 45. bear the name and return

address of Plaintiff?

47. Was the envelope containing the statement referred to in question number 40.

returned to Plaintiff by the United States Postal Service as being unclaimed or undelivered or

for any other reason?

Ensure that the deposition officer has copies of all the exhibits
to be propounded to the witness.

STATE BAR OF TEXAS 18-6-5
(4/16)

Form 18-6



0

[Reserved]

18-6-6 STATE BAR OF TEXAS

(4/16)



Plaintiff's Request for Admissions

Form 18-7

Attach to this form a copy of the facts requested to be admitted. For pattern requested admissions, see
forms 18-8 through 18-13 in this chapter. This form is addressed to the defendant through his attorney
if he is represented by one. If the defendant is not represented, the notice should be sent directly to
him, addressed "To: [name of defendant], Defendant." This form assumes that the requests for
admissions are being served on the defendant after he has answered. Requests for admissions are dis-
cussed generally in part III. in this chapter.

The requested admissions listed in forms 18-8 through 18-13 are to be used only as a guide and cannot
be considered appropriate for all litigation. These pattern sets include elements of more commonly
encountered situations. Requested admissions based on written documents should be drafted to con-
form to the specific terms and conditions of the documents giving rise to the creditor's claim.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Plaintiff's Request for Admissions

To: [name of defendant], Defendant, by and through [his/her] attorney of record, [name and

address of attorney].

Pursuant to rule 198 of the Texas Rules of Civil Procedure, you are requested to admit

the truth of each of the relevant matters stated in the attached list of facts requested to be

admitted [include if applicable: and to admit the genuineness of each of the relevant docu-

ments described in and exhibited with the attached requested admissions].

Each of the matters of which an admission is requested will be deemed admitted unless,

within thirty days after service, you deliver or cause to be delivered to me a statement denying

specifically each matter of which an admission is requested, objecting to the admission and

stating the reason(s) for your objection, or stating in detail the reason(s) you cannot truthfully

admit or deny the matter.

Please note that if, after you submit your responses to these requests for admissions,

you learn that any such response was either incomplete when made, or, although complete and

correct when made, it is no longer complete and correct, you must amend or supplement your
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Fr1-Plaintiff's Request for Admissions

response reasonably promptly after you discover the necessity for such a response. Any

amended or supplemental response made less than thirty days before trial will be presumed

not to have been made reasonably promptly. A failure to make, amend, or supplement a

response in a timely manner may result in your not being able to introduce into evidence the

material or information not timely disclosed.

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach list of facts requested to be admitted. Include a certifi-
cate of service (form 1-6).

01
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Pattern Requests for Admissions-Sworn Account

Form 18-8

For a general discussion of the action on a sworn account, see section 14.1 in this manual.

Pattern Requests for Admissions-Sworn Account

1. Admit or Deny

that Plaintiff sold to Defendant the goods, wares, merchandise, or services described in the

invoice attached as Exhibit [exhibit number/letter].

Answer:

2. Admit or Deny

that on [date], Plaintiff sold to Defendant the goods, wares, merchandise, or services

described in the statement of account attached as Exhibit [exhibit number/letter].

Answer:

3. Admit or Deny

that Defendant received the goods, wares, merchandise, or services described in the invoice

referred to in request number 1.

Answer:

4. Admit or Deny

that Defendant accepted the goods, wares, merchandise, or services delivered by Plaintiff and

referred to in request number 1.

Answer:
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Pattern Requests for Admissions-Sworn Account

5. Admit or Deny

that the goods, wares, merchandise, or services referred to in request number 1. were deliv-

ered to Defendant by Plaintiff in the quantities shown on the attached Exhibit [exhibit number/

letter].

Answer:

6. Admit or Deny

that the price[s] charged for the goods, wares, merchandise, or services referred to in request

number 1. [was/were] the price[s] agreed to by Defendant.

Answer:

7. Admit or Deny

that the balance shown on the invoices referred to in request number 1. represents the value of

the goods, wares, merchandise, or services delivered to Defendant by Plaintiff.

Answer:

8. Admit or Deny

that the prices charged for the goods, wares, merchandise, or services referred to in request

number 1. were the usual and customary prices therefor at the time when delivered and in the

county where delivered.

Answer:
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Pattern Requests for Admissions-Sworn Account

9. Admit or Deny

that the principal amount due to Plaintiff from Defendant for the goods, wares, merchandise,

or services referred to in request number 1. was $[amount] as of the date of filing of Plaintiff's

original petition.

Answer:

10. Admit or Deny

that except for any credits or payments shown on the attached Exhibit [exhibit number/letter],

Defendant has failed to pay the amount due Plaintiff on the account that is the subject of this

suit.

Answer:

11. Admit or Deny

that on [date], Plaintiff presented to Defendant a claim for payment of the outstanding balance

referred to in request number 9.

Answer:

12. Admit or Deny

that the goods, wares, merchandise, or services received by Defendant from Plaintiff conform

to all representations and warranties made, if any.

Answer:

13. Admit or Deny

that the goods, wares, merchandise, or services referred to in request number 1. were never

rejected, disputed, or returned by Defendant.
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Form 18-8

Answer:

Pattern Requests for Admissions-Sworn Account

Attach exhibit(s).

0

0
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Pattern Requests for Admissions-Contract or Revolving Credit Agreement

Form 18-9

This form is for an action on a written contract or revolving credit agreement. For a general discussion
of the action on a written contract, see section 14.2 in this manual; see section 14.4 regarding revolving
credit agreements. With modification, this sample set is suitable for use in actions on an oral contract;
see section 14.3.

Pattern Requests for Admissions-Contract or Revolving Credit
Agreement

1. Admit or Deny

that on or about [date], Plaintiff and Defendant entered into a written contractual agreement.

Answer:

2. Admit or Deny

that the document, a copy of which is attached as Exhibit [exhibit number/letter], is a genuine,

true, and correct copy of the contractual agreement between Plaintiff and Defendant referred

to in request number 1.

Answer:

3. Admit or Deny

that Plaintiff performed the acts described in the contractual agreement referred to in request

number 1. of delivering to Defendant the goods, wares, merchandise, or services described in

the agreement.

Answer:
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Pattern Requests for Admissions-Contract or Revolving Credit Agreement

4. Admit or Deny

that under the contractual agreement referred to in request number 1., Defendant has made

payments totaling $[amount].

Answer:

5. Admit or Deny

that on [date], under the terms of the contractual agreement, a copy of which is attached as

Exhibit [exhibit number/letter], the principal amount due on the agreement referred to in

request number 1. was $[amount].

Answer:

6. Admit or Deny

that Defendant received the contractual agreement, a copy of which is attached as Exhibit

[exhibit number/letter].

Answer:

7. Admit or Deny

that on [date], Plaintiff presented to Defendant a claim for payment of the outstanding balance

stated in request number 5.

Answer:

Attach exhibit(s).
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Pattern Requests for Admissions-Promissory Note

Form 18-10

For a general discussion of the action on a promissory note, see section 14.5 in this manual. If foreclo-
sure of the security interest is sought, combine these admissions with those at form 18-11.

Pattern Requests for Admissions-Promissory Note

1. Admit or Deny

that the document attached as Exhibit [exhibit number/letter] is a true and genuine copy of a

promissory note.

Answer:

2. Admit or Deny

that the document attached as Exhibit [exhibit number/letter] was executed by Defendant [or

by an agent of Defendant with full authority to bind Defendant to its terms].

Answer:

3. Admit or Deny

that Defendant received value in exchange for the promissory note referred to in request num-

bers 1. and 2. [if necessary, set out the nature of the "value" given, e.g., by paying cash to

Defendant in the amount stated in the promissory note].

Answer:

4. Admit or Deny

that by the execution of the promissory note referred to in request numbers 1. and 2., Defen-

dant unconditionally promised to pay $[amount] to the order of Plaintiff.
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Pattern Requests for Admissions-Promissory Note

Answer:

5. Admit or Deny

that Plaintiff is the owner of the promissory note referred to in request numbers 1. and 2.

Answer:

6. Admit or Deny

that Plaintiff is the holder of the promissory note referred to in request numbers 1. and 2.

Answer:

7. Admit or Deny

that the promissory note referred to in request numbers 1. and 2. is the basis for this suit.

Answer:

8. Admit or Deny

that no payments have been made to retire the principal or accrued interest on the promissory

note referred to in request numbers 1. and 2. for which Defendant has not been given credit.

Answer:

9. Admit or Deny

that the debt evidenced by the promissory note referred to in request numbers 1. and 2. is now

due and payable.

Answer:

18-10-2
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Pattern Requests for Admissions-Promissory Note

10. Admit or Deny

that on [date], the date this suit was filed, the amount of $[amount] was due to Plaintiff as

principal on the promissory note referred to in request numbers 1. and 2.

Answer:

11. Admit or Deny

that on [date], the date this suit was filed, the amount of $[amount] was due to Plaintiff as

accrued interest on the promissory note referred to in request numbers 1. and 2.

Attach exhibit(s).
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Pattern Requests for Admissions-Foreclosure of Security Interest/Deficiency Judgment

Form 18-11

These requested admissions should be used with the requests for admissions for a promissory note at
form 18-10 if the creditor has a security interest in collateral to foreclose. For a general discussion of
the action to foreclose a security interest, see section 14.8 in this manual. See also section 14.9 for dis-
cussion of a deficiency suit.

Tex. Bus. & Com. Code 9.203(b)(1) requires that, for a security interest to attach, value must be
given. Request number 2. should be altered as appropriate if "value" other than consideration given to
the defendant is involved.

Pattern Requests for Admissions-Foreclosure of Security Interest
or Deficiency Judgment

1. Admit or Deny

that Defendant executed the original security agreement, a copy of which is attached as

Exhibit [exhibit number/letter].

Answer:

2. Admit or Deny

that Defendant received valuable consideration for the execution of the security agreement.

Answer:

3. Admit or Deny

that Plaintiff is the owner of the security interest in the collateral described in the security

agreement.

Answer:
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Form 18-11 Pattern Requests for Admissions-Foreclosure of Security Interest/Deficiency Judgment

4. Admit or Deny

that Defendant executed the original financing statement, a copy of which is attached as

Exhibit [exhibit number/letter].

Answer:

5. Admit or Deny

that the debt described in the security agreement has not been paid in full by Defendant.

Answer:

6. Admit or Deny

that on the date of the execution of the security agreement, Defendant owned the collateral

described in it.

Answer:

7. Admit or Deny

that no other person or entity has a claim to or right to the collateral described in the security

agreement.

Answer:

8. Admit or Deny

that no other person or entity has a lien on the collateral described in the security agreement.

Answer:
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Pattern Requests for Admissions-Foreclosure of Security Interest/Deficiency Judgment

9. Admit or Deny

that Defendant has not performed all covenants and conditions contained in the security

agreement.

Answer:

Include requests 10.-12. if applicable.

10. Admit or Deny

that Defendant received both notice of intent to accelerate and notice of acceleration from

Plaintiff, copies of which are attached as Exhibits [exhibit numbers/letters].

Answer:

11. Admit or Deny

that the default referred to in the notices attached as Exhibits [exhibit numbers/letters] has not

been cured or corrected by Defendant.

Answer:

12. Admit or Deny

that Defendant, to secure payment to Plaintiff of an obligation owed by Defendant, delivered

the collateral described in the security agreement.

Answer:

Include requests 13-15. for a deficiency suit.

13. Admit or Deny

that the collateral was repossessed lawfully.
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Form 18-11 Pattern Requests for Admissions-Foreclosure of Security Interest/Deficiency Judgment

Answer:

14. Admit or Deny

that the collateral was disposed of in a commercially reasonable manner by [public/private]

sale.

Answer:

15. Admit or Deny

that after the disposition of the collateral and all other credits and offsets applicable to the

obligation secured by the security agreement, the amount of $[amount] remains due on that

obligation.

Answer:

Attach exhibit(s).
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Pattern Requests for Admissions-Lease of Personal Property

Form 18-12

For a general discussion of the action on a lease of personal property, see section 14.6 in this manual.

Pattern Requests for Admissions-Lease of Personal Property

1. Admit or Deny

that on or about [date], Plaintiff and Defendant entered into a written contractual agreement

entitling Defendant to the use and enjoyment of [describe leased personal property] for an ini-

tial period of [number] months.

Answer:

2. Admit or Deny

that the document attached as Exhibit [exhibit number/letter] is a genuine, true, and correct

copy of the agreement referred to in request number 1.

Answer:

3. Admit or Deny

that the document attached as Exhibit [exhibit number/letter] contains all the terms and condi-

tions agreed to by and between Plaintiff and Defendant with respect to the lease of the per-

sonal property described in request number 1.

Answer:
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Pattern Requests for Admissions-Lease of Personal Property

4. Admit or Deny

that under the terms of the agreement referred to in request number 1., Defendant was obli-

gated and bound to pay to Plaintiff the total amount of $[amount], which was to be paid in

[number] equal monthly installments of $[amount].

Answer:

5. Admit or Deny

that Defendant has made only [number] of the monthly payments called for by the agreement

referred to in request number 1.

Answer:

6. Admit or Deny

that the balance due to Plaintiff by Defendant under the agreement referred to in request num-

ber 1. is $[amount] as of [date].

Answer:

7. Admit or Deny

that Plaintiff has declared Defendant to be in default under the terms of the agreement referred

to in request number 1. and has called for the payment of the outstanding balance.

Answer:

8. Admit or Deny

that the agreement referred to in request number 1. was not subject to cancellation by any

party except as expressly provided for in the agreement.
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Pattern Requests for Admissions-Lease of Personal Property

Answer:

9. Admit or Deny

that the Defendant acquired no right, title, or interest in the personal property described in

request number 1. except as expressly stated in the agreement referred to in request number 1.

Answer:

10. Admit or Deny

that the property leased by Defendant under the agreement referred to in request number 1.

has performed and operated in accordance with any representations or warranties made by or

on behalf of Plaintiff with respect to the suitability or durability of the property.

Answer:

11. Admit or Deny

that Plaintiff performed all its obligations under the agreement referred to in request number

1.

Answer:

Attach exhibit(s).
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Pattern Requests for Admissions-Guaranty Agreement

Form 18-13

For a general discussion of the action on a guaranty, see section 14.11 in this manual.

Pattern Requests for Admissions-Guaranty Agreement

1. Admit or Deny

that on or about [date], Defendant executed and delivered to Plaintiff a written contractual

agreement.

Answer:

2. Admit or Deny

that the document attached as Exhibit [exhibit number/letter] is a true and correct copy of the

agreement referred to in request number 1.

Answer:

3. Admit or Deny

that on or about [date], [name of person or entity incurring debt whose liability was guaran-

teed] executed a [describe underlying obligation guaranteed by defendant] in the amount of

$[amount], a copy of which is attached as Exhibit [exhibit number/letter].

Answer:

4. Admit or Deny

that under the terms of the agreement referred to in request number 1., Defendant uncondi-

tionally guaranteed the payment of the obligation referred to in request number 3.
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Pattern Requests for Admissions-Guaranty Agreement

Answer:

5. Admit or Deny

that there is presently due on the obligation referred to in request number 3. the principal

amount of $[amount], plus accrued interest as provided for in the debt agreement.

Answer:

6. Admit or Deny

that the instrument referred to in request number 1. has never been revoked by Defendant and

remains in full force and effect.

Answer:

7. Admit or Deny

that Plaintiff is the present owner and holder of the obligation referred to in request number 3.

Answer:

8. Admit or Deny

that on [date], Plaintiff presented to Defendant a claim for payment of the outstanding balance

stated in request number 5.

Answer:

Attach exhibit(s).
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Plaintiff's Written Interrogatories

Form 18-14

Attach a copy of the interrogatories to this form. Pattern interrogatories are at forms 18-15 through
18-20 in this chapter.

If the defendant is a corporation or other entity, two sets of interrogatories should be prepared. One set
should be addressed to the corporation and the other set to a named individual, so that if the defendant
fails to answer the interrogatories and the remedy of contempt rather than some other sanction is
desired, the court will be able to order the incarceration of the noncomplying individual. See section
26.4:3. The interrogatories should be addressed to the defendant through his attorney if he is repre-
sented by one. If the defendant is not represented, the interrogatories should be sent directly to him,
addressed "To: [name of defendant], Defendant."

The pattern interrogatories listed in forms 18-15 through 18-20 are to be used only as a guide and can-
not be considered appropriate for all litigation. These sample sets include elements of commonly
encountered situations. Interrogatories based on written documents should be drafted to conform to the
specific terms and conditions of the documents giving rise to the creditor's claim. Information devel-
oped by the use of these questions may suggest further questions to be propounded in subsequent inter-
rogatories or by other kinds of pretrial discovery.

For cases controlled by a level 1 discovery control plan, no more than fifteen written interrogatories
can be served on any party. Unless the court has authorized additional interrogatories, no more than
twenty-five written interrogatories can be served on a party in a level 2 case. See section 18.53:3.
Therefore, the attorney should plan and draft interrogatories with caution and use the requests for dis-
closure allowed by Tex. R. Civ. P. 190.2(b)(6) and 194 to elicit basic information. This form assumes
that requests for disclosure have already been served on the defendant or are being served contempora-
neously with these interrogatories.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Plaintiff's Written Interrogatories

To: [name of defendant], Defendant, by and through [his/her] attorney of record, [name and

address of attorney].

Pursuant to rule 197 of the Texas Rules of Civil Procedure, you are to answer the

attached interrogatories separately, fully, in writing, and under oath. You should deliver a true

copy of your answers to me within thirty days after the date of service of these interrogatories.

Please note that if, after you submit your responses to these interrogatories, you learn

that any such response was either incomplete when made, or, although complete and correct
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Plaintiff's Written Interrogatories

when made, it is no longer complete and correct, you must amend or supplement your

response reasonably promptly after you discover the necessity for such a response. Any

amended or supplemental response made less than thirty days before trial will be presumed

not to have been made reasonably promptly. A failure to make, amend, or supplement a

response in a timely manner may result in your not being able to introduce into evidence the

material or information not timely disclosed.

Definitions

As used in these interrogatories, the following definitions apply:

"You" or "your" refers to the person answering these interrogatories.

"Defendant" refers to the named Defendant, its officers, agents, representatives, and

employees.

"Identify," with regard to a person, means to provide the following: (1) the person's full

name; (2) any other names the person uses or has used in the past; (3) the person's residential

address and telephone number; (4) the person's business address(es) and telephone num-

ber(s); (5) the person's employer and job title; (6) if the person is a former employee of

Defendant, the person's last job title while so employed, and the date of termination; and (7) if

the person is not an employee of Defendant but has some other connection with Defendant,

for example, agent, independent contractor, officer, director, or customer, the person's con-

nection with Defendant.

"Identify," with regard to a document, means to describe it with sufficient particularity

so that a person never having seen it could comply with the requirements of rule 196 of the

Texas Rules of Civil Procedure when designating the document in a request for production.
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Plaintiff's Written Interrogatories

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]
[Address]

[Telephone]

[Telecopier]

Attach the interrogatories. Serve a copy of the interrogatories
on the defendant and all other parties. Include a certificate of
service (form 1-6).
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Pattern Interrogatories-Sworn Account

Form 18-15

For a general discussion of the sworn account procedure, see section 14.1 in this manual.

Pattern Interrogatories-Sworn Account

1. Identify the person answering these interrogatories.

2. State the manner of organization of Defendant-for example, corporation, partner-

ship, limited partnership, sole proprietorship, or individual.

a. If Defendant is a corporation, identify each officer and director.

b. If Defendant is a partnership, identify each partner and state whether he is a

general or limited partner.

3. Did Defendant receive the goods, wares, merchandise, or services described in

each invoice attached as Exhibit [exhibit number/letter]? If not, identify separately by invoice

which goods, wares, merchandise, or services were not received.

4. Did Defendant reject, dispute, or return any of the goods, wares, merchandise, or

services received by Defendant and described in Exhibit [exhibit number/letter]? If so, state

the date and manner of that rejection, dispute, or return. Alternatively, if you will do so with-

out a formal request to produce, attach a genuine copy of each document or other written

memorandum in support thereof; if you will not, identify each item of documentation or mem-

orandum.

5. State the date, amount, and nature of every payment, credit, or offset against the

account made the subject of Plaintiff's original petition that Defendant alleges Plaintiff has

not allowed to Defendant. If you will do so without a request to produce, attach to your

answer a copy of each document or written memorandum in support of each such payment,

C STATE BAR OF TEXAS 18-15-1
(4/16)

Form 18-15



Pattern Interrogatories-Sworn Account

credit, or offset (for example, front and back of each check or cash receipt evidencing each

payment) claimed by Defendant; or if you will not, state the date, amount, and nature of each

such payment, credit, or offset and identify each piece of supporting documentation.

6. State whether Defendant or Defendant's attorney on behalf of Defendant has ever

denied, either orally or in writing, the account made the subject of Plaintiff's original petition

and state whether Defendant or Defendant's attorney on behalf of Defendant has ever

claimed, either orally or in writing, any payment, credit, or offset to the account. If any such

communication was in writing and if you will do so without a formal request to produce,

attach a genuine copy of each writing; or if you will not, identify each writing. If any such

communication was oral, state the date and substance of the communication, state the manner

of its delivery, and state the name of the agent, representative, or employee of Plaintiff to

whom such communication was directed.

7. Did Plaintiff present to Defendant a demand for payment of the claim made the

subject of this suit? If so, state the date it was received, the name of the person receiving it, the

relationship to Defendant of the person receiving it, and the amount of the demand.

8. Identify all persons whom you intend to call as witnesses at trial, other than rebut-

tal or impeaching witnesses the necessity of whose testimony cannot reasonably be antici-

pated before trial.

9. If Defendant contends or believes that the debt that is the subject of this suit is the

obligation of any person or entity other than Defendant, identify such other persons or entities

and state the fact and identify the documents on which that contention or belief is based.

Attach exhibit(s).
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Pattern Interrogatories-Contract or Consumer Revolving Credit Account

Form 18-16

For a general discussion of the action on a written contract, see section 14.2 in this manual. With mod-
ification, this sample set is suitable for use in actions on an oral contract (section 14.3) or on a con-
sumer revolving credit account (section 14.4).

Pattern Interrogatories-Contract or Consumer Revolving Credit Account

1. Identify the person answering these interrogatories.

2. State the manner of organization of Defendant-for example, corporation, partner-

ship, limited partnership, sole proprietorship, or individual.

a. If Defendant is a corporation, identify each officer and director.

b. If Defendant is a partnership, identify each partner and state whether he is a

general or limited partner.

3. Did Defendant enter into a written contractual agreement with Plaintiff on or about

[date]?

4. Is the document attached as Exhibit [exhibit number/letter] a true and correct copy

of the agreement referred to in interrogatory number 3.? If it is not, state all the terms of every

agreement relating to the subject matter of this lawsuit. Alternatively, if you will do so with-

out a formal request to produce, attach a genuine copy of each document relating the terms; or

if you will not, identify each such agreement.

5. Did Plaintiff perform the acts described in the agreement referred to in interroga-

tory number 3.? If not, specifically describe the acts Plaintiff did not perform as required by

the agreement.
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Pattern Interrogatories-Contract or Consumer Revolving Credit Account

6. If Defendant contends or believes that the balance claimed by Plaintiff is not cor-

rect, state all the facts and identify all the documents on which that contention or belief is

based.

7. Did Defendant receive the document attached as Exhibit [exhibit number/letter]? If

so, state the date it was received, the name of the person receiving it, and the relationship to

Defendant of the person receiving it.

8. Did Plaintiff present to Defendant a demand for payment of the claim that is the

subject of this suit? If so, state the date it was received, the name of the person receiving it, the

relationship to Defendant of the person receiving it, and the amount of the demand by Plain-

tiff.

9. Identify all persons whom you intend to call as witnesses at trial, other than rebut-

tal or impeaching witnesses the necessity of whose testimony cannot reasonably be antici-

pated before trial.

10. If Defendant contends or believes that the debt that is the subject of this suit is the

obligation of any person or entity other than Defendant, identify such other persons or entities

and state the facts and identify the documents on which that contention or belief is based.

Attach exhibit(s).
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Pattern Interrogatories-Promissory Note

Form 18-17

For a general discussion of the action on a promissory note, see section 14.5 in this manual. If foreclo-
sure of a security interest is sought, combine these interrogatories with those at form 18-18.

Pattern Interrogatories-Promissory Note

1. Identify the person answering these interrogatories.

2. State the manner of organization of Defendant-for example, corporation, partner-

ship, limited partnership, sole proprietorship, or individual.

a. If Defendant is a corporation, identify each officer and director.

b. If Defendant is a partnership, identify each partner and state whether he is a

general or limited partner.

3. Is the document attached as Exhibit [exhibit number/letter] (the "Note") a true and

genuine copy of a promissory note?

4. If the answer to interrogatory number 3. is not affirmative, state clearly each detail

in the Note that Defendant contends makes it something other than a promissory note.

Practice Note: As each discrete subpart is considered a separate interrogatory, interrogatory
number 5. may be construed as eight interrogatories. Interrogatories are limited to fifteen in a
level 1 case.

5. With reference to the Note, state or identify:

a. The party signing the Note.

b. The date the Note was signed.

c. The place where the Note was signed.
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Pattern Interrogatories-Promissory Note

d. Each person present at the time the Note was signed.

e. The person to whom the Note was delivered.

f. The date and amount of each payment made under the Note, the form of each

payment, the party making each payment, and the party to whom each pay-

ment was made.

g. The principal balance due on the date of last payment under the terms of the

Note, and the mathematical computations used to compute the amount.

h. The date, amount, and nature of each offset or credit Defendant claims

against the balance due.

6. Was the Note signed by Defendant?

7. If the answer to interrogatory number 6. is not affirmative, state whether Defen-

dant knows the individual whose signature appears on the Note, then state the nature of every

relationship Defendant has had with that individual, the inclusive dates of each such relation-

ship, and the title or terminology that best describes each such relationship.

8. By reason of the execution of the Note, did Defendant unconditionally promise to

pay the sum of $[amount] to Plaintiff?

9. If the answer to interrogatory number 8. is not affirmative, state each and every

reason for executing the Note and whether you contend or believe the obligations created

were satisfied.

10. If you do not believe that Plaintiff is the owner and/or holder of the Note, identify

the individual, corporation, or other business entity that Defendant contends is the present

owner and/or holder of the Note.
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11. If the answer to interrogatory number 10. is not Plaintiff, state the date on which

the named individual or entity acquired the Note and the manner by which the Note was

acquired.

12. Has Defendant made any payments to retire the principal or accrued interest on the

Note?

13. If the answer to interrogatory number 12. is affirmative, state the date, method,

and amount of each such payment made by Defendant and state the name and business and

residence addresses of each person or entity to whom each such payment was made.

14. Has the Note been accelerated by Plaintiff?

15. Identify all persons whom you intend to call as witnesses at trial, other than rebut-

tal or impeaching witnesses the necessity of whose testimony cannot reasonably be antici-

pated before trial.

Attach exhibit(s).
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Pattern Interrogatories-Foreclosure of Security Interest or Deficiency Judgment

Form 18-18

For a general discussion of the action to foreclose a security interest, see section 14.8 in this manual. A
deficiency suit is discussed at section 14.9. Interrogatory number 3. may be used if another party
claims a security interest in the same collateral.

Pattern Interrogatories-Foreclosure of Security Interest
or Deficiency Judgment

1. With reference to the original of the attached document titled "Security Agree-

ment," a copy of which is attached as Exhibit [exhibit number/letter], state or identify:

a. The party executing the Security Agreement.

b. The date of its execution.

c. The place of its execution.

d. The name and address of each person present at the time of its execution.

e. The name of the person to whom the Security Agreement was delivered or, if

the Security Agreement was not delivered, what was done with the Security

Agreement after its execution.

f. The person owning the collateral described in the Security Agreement at the

time of its execution.

g. Each person claiming an interest in the collateral described in the Security

Agreement, the date when each such interest was created, and the nature of

each interest.

h. - The present location of the collateral described in the Security Agreement

and the person who presently has control over the collateral.
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Pattern Interrogatories-Foreclosure of Security Interest or Deficiency Judgment

i. The name and address of every company insuring the collateral described in

the Security Agreement, the date of each policy of insurance, the number of

each policy of insurance, the kind of insurance, the name and address of the

insured and the loss payee of each policy, the amount of each policy, and the

present status of each policy.

j. The date and amount of each payment made on the obligation described in

the Security Agreement, the form of each payment, the name and address of

the party making each payment, and the name and address of the party to

whom each payment was made.

2. With reference to the original of the document titled "Financing Statement," a

copy of which is attached as Exhibit [exhibit number/letter], state or identify:

a. The party executing the Financing Statement.

b. The date of its execution.

c. The place of its execution.

d. Each person present at the time of its execution.

e. The person to whom the Financing Statement was delivered after execution.

The following may be used if another party claims a security
interest in the same collateral.

3. With reference to the collateral described in the Security Agreement, state or iden-

tify:

a. Each person having an interest in the collateral on [date of execution of secu-

rity agreement].
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Pattern Interrogatories-Foreclosure of Security Interest or Deficiency Judgment

b. The person having possession of the collateral on [date of execution of secu-

rity agreement].

c. Each date on which possession of the collateral was transferred, each trans-

feree, the purpose of each transfer, and each person present at the time each

transfer occurred.

d. Each person claiming any interest in the collateral at the time of answering

these interrogatories and the nature of the interest claimed by each such per-

son.

Attach exhibit(s).
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Pattern Interrogatories-Lease of Personal Property

Form 18-19

For a general discussion of the action on a lease of personal property, see section 14.6 in this manual.

Pattern Interrogatories-Lease of Personal Property

1. Identify the person answering these interrogatories.

2. State the manner of organization of Defendant-for example, corporation, partner-

ship, limited partnership, sole proprietorship, or individual.

a. If Defendant is a corporation, identify each officer and director.

b. If Defendant is a partnership, identify each partner and state whether he is a

general or limited partner.

3. Did Defendant execute the written agreement attached as Exhibit [exhibit number/

letter] (the "Lease")?

4. If the answer to interrogatory number 3. is not affirmative, state whether Defen-

dant agreed to lease the personal property described in the Lease, the date of the agreement,

whether the agreement was oral or in writing, and the terms and conditions of the agreement.

In the alternative, if you will do so without a request to produce, attach a genuine copy of each

such written agreement; or if you will not, identify each agreement.

5. Did Defendant lease the following personal property from Plaintiff: [describe

leased property]?

6. State the exact time period during which Defendant was to be entitled to the use

and enjoyment of the personal property described in interrogatory number 5.
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7. Did Defendant agree to pay Plaintiff a specified amount of money each month as

rent for the personal property described in interrogatory number 5.?

8. If the answer to interrogatory number 7. is affirmative, state the amount of money

that Defendant agreed to pay each month to Plaintiff and state the exact number of months

that Defendant agreed to pay that amount.

9. State the date, method, and amount of each payment made to Plaintiff under the

terms of the Lease or agreement and the person or entity to whom each payment was made.

10. Was any express warranty or representation made by Plaintiff to Defendant con-

cerning the personal property referred to in interrogatory number 5. that was not honored?

11. If the answer to interrogatory number 10. is affirmative, state the character or

nature of each warranty or representation made or given, the identity of the individual making

or giving that warranty or representation, and the capacity in which that person was employed

by or associated with Plaintiff.

12. Has the personal property leased by Defendant under the written agreement

referred to in interrogatory number 3. failed to operate in accordance with any representation

or warranty made or given by Plaintiff?

13. If the answer to interrogatory number 12. is affirmative, state in detail the nature

of any malfunction or other defect in operation on which Defendant bases the contention that

the personal property failed to operate in accordance with the warranty or representation

allegedly made or given by Plaintiff, the date of each such malfunction, and the name of each

person having knowledge of the facts.

14. Did Plaintiff present to Defendant a demand for payment of the claim made the

subject of this suit? If so, state the date it was received, the name of the person receiving it, the

18-19-2 STATE BAR OF TEXAS

(4/16)

Form 18-19



Pattern Interrogatories-Lease of Personal Property

relationship to Defendant of the person receiving it, and the amount of the demand by Plain-

tiff.

15. Identify all persons whom you intend to call as witnesses at trial, other than rebut-

tal or impeaching witnesses the necessity of whose testimony cannot reasonably be antici-

pated before trial.

Attach exhibit(s).
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Pattern Interrogatories-Guaranty Agreement

Form 18-20

For a general discussion of the action on a guaranty, see section 14.11 in this manual.

Pattern Interrogatories-Guaranty Agreement

1. Identify the person answering these interrogatories.

2. State the manner of organization of Defendant-for example, corporation, partner-

ship, limited partnership, sole proprietorship, or individual.

a. If Defendant is a corporation, identify each officer and director.

b. If Defendant is a partnership, identify each partner and state whether he is a

general or limited partner.

3. Did Defendant execute the written agreement attached as Exhibit [exhibit number/

letter]?

4. If the answer to interrogatory number 3. is not affirmative, state whether Defen-

dant otherwise agreed to guarantee any obligations, orally or in writing, the date of the agree-

ment, and a verbatim recitation of the terms and conditions of the agreement. In the

alternative, if you will do so without a request to produce, attach a genuine copy of each writ-

ten agreement; or if you will not, identify each written agreement.

5. Did [name of person or entity whose liability is being guaranteed] execute the

[describe obligation guaranteed by defendant] attached as Exhibit [exhibit number/letter]?

6. If the answer to interrogatory number 5. is not affirmative, state every difference

existing between the attached Exhibit [exhibit number/letter] and the original document

referred to in interrogatory number 5.

STATE BAR OF TEXAS 18-20-1
(4/16)

Form 18-20



Pattern Interrogatories-Guaranty Agreement

7. Who does Defendant contend or believe is the present owner and holder of the

obligation guaranteed by Defendant and referred to in interrogatory number 5.?

8. If the answer to interrogatory number 7. is not Plaintiff, state the name and resi-

dence and business addresses of the person or entity that Defendant believes is the owner and

present holder of the obligation guaranteed by Defendant and referred to in interrogatory

number 5., the date on which such person or entity acquired its ownership, and the manner of

the acquisition.

9. Identify all persons whom you intend to call as witnesses at trial, other than rebut-

tal or impeaching witnesses the necessity of whose testimony cannot reasonably be antici-

pated before trial.

10. If Defendant contends or believes that there is any reason why Defendant is not

liable on the guaranty that is the subject of this suit, state the reason and identify all the facts

and documents on which those contentions or beliefs are based.

Attach exhibit(s).
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Plaintiff's Motion to Enlarge Number of Written Interrogatories

Form 18-21

This motion to enlarge the number of interrogatories is governed by Tex. R. Civ. P. 190.5, which sets
out the circumstances under which a level 2 or level 3 discovery control plan may be modified. All dis-
covery motions must contain a certificate by the party filing the motion that efforts to resolve the dis-
covery dispute without the necessity of court intervention have been attempted and have failed. Tex. R.
Civ. P. 191.2. Local practice varies in the procedure for setting the hearing and filing the certificate of
service and on whether a judge must sign the order setting the hearing or whether the signature by the
court clerk or attorney is sufficient.

[Caption. See 3 of the Introduction in volume I of this manual.]

Plaintiff's Motion to Enlarge Number of Written Interrogatories

[Name of plaintiff], Plaintiff, pursuant to rule 190.5 of the Texas Rules of Civil Proce-

dure, requests that the Court modify the discovery control plan governing this case, to allow

Plaintiff to enlarge the number of interrogatories to be served on [name of defendant], Defen-

dant, to [number], not including subparts.

1. Original Discovery Control Plan. This suit was filed on [date]. The suit is sub-

ject to a [level 2/level 3] discovery control plan, as described in rule 190 of the Texas Rules of

Civil Procedure. As a result, each party was limited to serving on each other party no more

than [twenty-five/[number set out in court-mandated discovery control plan]] written interrog-

atories, excluding interrogatories asking a party only to identify or authenticate specific docu-

ments.

2. Need for Additional Interrogatories. Plaintiff requests additional interrogatories

because [state reason(s) for necessity for asking for additional interrogatories, e.g., in his

responses to Plaintiff's first set of interrogatories, Defendant alleges that his twin brother, and

not Defendant, signed the promissory note in question. Additional discovery is required to

investigate this claim]. The interest of justice requires the Court to enlarge the number of

interrogatories Plaintiff may ask Defendant.
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Plaintiff's Motion to Enlarge Number of Written Interrogatories

3. Efforts to Resolve. A reasonable effort to resolve this discovery dispute without

the necessity of Court intervention has been made and has failed.

4. Prayer. Plaintiff prays that-

a. the Court modify the discovery control plan in this case to enlarge the num-

ber of interrogatories Plaintiff be permitted to serve on Defendant to [num-

ber] interrogatories, not including subparts, for good cause shown in this

motion; and

b. Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Certificate of Conference

I certify that a reasonable effort has been made to resolve the discovery dispute without

the necessity of court intervention and has failed.

[Name]

Attorney for [name of movant]

Include a certificate of service (form 1-6) and notice of hearing
(form 1-7). Prepare the order enlarging the number of interrog-
atories (form 18-22).
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Order Enlarging Number of Interrogatories

Form 18-22

[Caption. See 3 of the Introduction in volume I of this manual.]

Order Enlarging Number of Interrogatories

On [date] the motion of [name of plaintiff], Plaintiff, was presented to modify the dis-

covery control plan in this case, specifically to enlarge the number of interrogatories Plaintiff

is allowed to serve on [name of defendant], Defendant, to [number] interrogatories, not

including subparts.

The Court finds that justice requires that the number of interrogatories allowed to be

served on Defendant by Plaintiff be enlarged to [number], not including subparts, based on

[state particular circumstances alleged in the motion], as prescribed by the Texas Rules of

Civil Procedure. Accordingly, the Court finds that Plaintiff's Motion to Enlarge Number of

Written Interrogatories should be granted.

It is therefore ORDERED that Plaintiff's Motion to Enlarge Number of Written Inter-

rogatories is hereby granted in all respects and the number of interrogatories that Plaintiff will

be permitted to serve on Defendant is ordered enlarged to [number] interrogatories, not

including subparts.

SIGNED on

JUDGE PRESIDING
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APPROVED AS TO FORM:

[Name]

Attorney for Plaintiff

[Name]

Attorney for Defendant

Attach the order to the motion at form 18-21 and file with the
court clerk.
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Plaintiff's Requests for Disclosure

Form 18-23

This notice should be addressed to the defendant through his attorney if he is represented by one. If the
defendant is not represented, the notice should be sent directly to him, addressed "To: [name of defen-
dant], Defendant." Requests for disclosure are discussed generally at section 18.57 in this chapter.

[Caption. See 3 of the Introduction in volume I of this manual.]

Plaintiff's Requests for Disclosure

To: [name of defendant], Defendant, by and through [his/her] attorney of record, [name and

address of attorney].

Pursuant to rule 194 of the Texas Rules of Civil Procedure, you are requested to dis-

close, within thirty days of service of this request, the information or material described in

rule 194.2(a)-(i).

Include the following for level 1 discovery control plan only.

Pursuant to rule 190.2(b)(6), you are requested to disclose all documents, electronic
information, and tangible items that you have in your possession, custody, or control and may

use to support your claims or defenses.

Continue with the following.

[Name]
Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Serve a copy on the responding party and all other parties.
Include a certificate of service (form 1-6).
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Plaintiff's Request for Production of Documents and Tangible Things

Form 18-24

This notice should be addressed to the defendant through his attorney if he is represented by one. If the
defendant is not represented, send it directly to the defendant, addressed "To: [name of defendant],
Defendant." This form assumes that it is not being served before answer day.

If production is being sought from a nonparty, this form should be coupled with a subpoena command-
ing production. A notice to produce documents or tangible things under rule 205.3 must be served at
least ten days before the subpoena is served. See section 18.30 in this chapter regarding subpoenas and
form 18-4 for a subpoena. Also, unless the nonparty is also giving his deposition, he need not appear in
person to produce the documents. Tex. R. Civ. P. 176.6(c). This form assumes that the party being
served is the defendant.

See sections 18.61 through 18.67 regarding requests for production from parties and section 18.68
regarding production from nonparties.

[Caption. See 3 of the Introduction in volume I of this manual.]

Plaintiff's Request for Production of Documents and Tangible Things

To: [name of defendant], Defendant, by and through [his/her] attorney of record, [name and

address of attorney].

Pursuant to rule 196 of the Texas Rules of Civil Procedure, you are requested to pro-

duce and permit the inspection and copying of each of the items or categories of items identi-

fied in the attached Exhibit A. You are to produce these items or categories of items at [time

and place for production] no later than thirty days from the date you receive this request.

Please note that if, after you submit your responses to these requests for production,

you learn that any such response was either incomplete when made, or, although complete and

correct when made, it is no longer complete and correct, you must amend or supplement your

response reasonably promptly after you discover the necessity for such a response. Any

amended or supplemental response made less than thirty days before trial will be presumed

not to have been made reasonably promptly. A failure to make, amend, or supplement a
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response in a timely manner may result in your not being able to introduce into evidence the

material or information not timely disclosed.

Definitions

"You" or "your" refers to you, your attorneys, accountants, bookkeepers, agents,

employees, and/or representatives.

"Defendant" means [name of defendant] and all agents, employees, and other persons

acting on [his/her/its] behalf.

"Documents and tangible things" means the existence, description, nature, custody,

condition, location, and contents of papers, books, accounts, drawings, graphs, charts, photo-

graphs, electronic or videotape recordings, data, and data compilations in your possession,

custody, or control or known to you or your counsel, whether printed, computerized, micro-

filmed, reproduced by any other mechanical process or medium of expression, or written or

produced by hand and whether or not claimed to be privileged, confidential, or personal,

including but not limited to the final versions and all prior drafts of contracts; agreements;

notes (including secretarial notes); business records; notebooks; work notes; work papers;

communications (including intradepartmental communications and intercompany communi-

cations); facsimiles; telecopies; telefaxes; electronic mail; correspondence; statements;

reports; telegrams; agendas; forms; memoranda; bulletins; appointment books; logs; mes-

sages; diaries; texts; manuals; reference works and materials; samples of materials; deposi-

tions; analyses; projections; damage projections; forecasts; statistical statements; financial

records; reports; charts; brochures; purchase orders; estimates; computer inputs and outputs;

calculations; compilations of data; demonstrative evidence (including physical models,

sketches, charts, graphs, plans, drawings, etc.); journals; billings; billing statements and

records; receipts; invoices; data compilations; slides; sketches; graphics; charts; movies; vid-

eotapes; photographs and the negatives thereof; summaries, records, or minutes of meetings
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or conferences; expressions of statements of policy; lists of people attending meetings or con-

ferences; summaries, records, or reports of personal conversations or investigations; summa-

ries, records, or reports of interviews; and all other writings, and any other similar matter, now

or formerly in your possession, custody, or control or that of your counsel or of any other

agent, representative, employee, bookkeeper, accountant, expert, or anyone else acting on

your behalf, and includes documents used to support any conclusions or opinions reached.

Any marginal comments appearing on any documents and any handwritten or other notations

on any copy of a document render it original, requiring production of it or a true copy of it

with such notations.

"Financial record" means, by way of example and without limitation, the original or

true copies of the following items, whether printed, computerized, recorded, or reproduced by

any other mechanical process or written or produced by hand: monthly unaudited statements

and/or other periodic income and profit and loss statements; periodic balance sheets; financial

statements or other statements regarding, relating to, or referring to your financial condition;

federal and state income tax returns; volume of sales records; sales tax records and returns;

payroll tax records and returns; cash disbursement journal(s); general ledger(s); receipts jour-

nal(s); accounts payable journal(s); and accounts receivable journal(s). If you are a partner-

ship or limited partnership the phrase "financial record" also includes partnership

agreement(s) and any amendments thereto and forms K-1 provided to the partners. Any mar-

ginal comments appearing on any financial record and any handwritten or other notations on

any copy of a financial record render it original, requiring production of it or a true copy of it

with such notations.

"Relate to" means to name, refer to either directly or indirectly, comment on, analyze,

review, report on, form the basis of, be considered in the preparation of, result from, or have

any logical relation or relevance to the entity, person, document, event, or action pertaining to

the subject matter on which inquiry is made.
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"Knowledge" means not only the personal and present knowledge of the person

inquired of, but also the present knowledge of any officers, directors, agents, servants,

employees, attorneys, and representatives of the person inquired of and information available

to them.

"The Claims" means the claims that are the subject of this lawsuit, as alleged in Plain-

tiff's original petition and amended or supplemental petition.

"Statement" is a written statement signed or otherwise adopted or approved by the per-

son making it or a stenographic, mechanical, electrical, or other type of recording, or any tran-

scription thereof that is a substantially verbatim recital of a statement made by the person and

contemporaneously recorded.

"The Contract" means the contract dated [date] that is the subject of this lawsuit, as

alleged in Plaintiff's original petition and amended or supplemental petition.

"The Note" means the promissory note dated [date] that is the subject of this lawsuit, as

alleged in Plaintiff's original petition and amended or supplemental petition.

"The Guaranty" means the personal guaranty that is the subject of this lawsuit, as

alleged in Plaintiff's original petition and amended or supplemental petition.

Instructions

If any document or response to these requests is withheld or objected to under a claim

of attorney-client privilege, under a claim of limitation on scope of discovery pursuant to rule

192.4 or 193 of the Texas Rules of Civil Procedure, under a claim of work product pursuant to

rule 192.5, under any other qualified privilege, or for any other reason, you are instructed to

identify each such document with the following items:

1. the date of the document;
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2. the author and addressee(s);

3. all persons indicated as recipients of copies;

4. all persons known to you to have received the document and/or information or to

have learned the substance of its contents;

5. the subject matter of the document and/or response; and

6. the specific privilege or objection alleged to be applicable or other reason for its

being withheld or not answered.

If you or any of your attorneys, agents, or representatives at any time had possession or

control of a document requested and that document has been lost, destroyed, or purged or is

not presently in your possession, custody, or control, identify the document and describe the

circumstances surrounding the loss, destruction, purge, or separation from your possession,

custody, or control, indicating the dates that those circumstances occurred.

If you allege that any request is in any manner ambiguous, you are instructed to

describe in detail the reasons for your allegations that the request is ambiguous, including but

not limited to each interpretation that you allege the specific request for discovery is subject

to. Notwithstanding, you are instructed to respond, to the best of your ability, to the request

for production and produce the documents requested.

If you object to any request, you are instructed to identify, with specificity, the specific

procedural rule(s) or substantive laws(s) on which you base your objection.

When producing documents and tangible things responsive to a request, you must

either produce them as they are kept in the usual course of business or organize and label them

to correspond with the categories in the request.
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[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Include a certificate of service (form 1-6).
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Exhibit A

1. All documents and tangible things that discuss, relate to, or refer to [specify, e.g.,

the Note, the Guaranty, the Contract, or the services to be performed by you in connection

with the Claims that are the subject matter of this litigation].

2. All documents and tangible things that discuss, relate to, or refer to any communi-

cation between you and Plaintiff regarding [specify, e.g., the Note, the Guaranty, the Contract,

or the services to be performed by you in connection with the Claims that are the subject mat-

ter of this litigation].

3. All contracts or agreements entered into between you and Plaintiff pertaining to

the Claims asserted in this litigation.

4. All documents and tangible things that discuss, relate to, or refer to communica-

tions, including but not limited to correspondence, sent by you to Plaintiff or any nonprivi-

leged third party or received by you from Plaintiff or any nonprivileged third party that

discuss, relate to, or refer to the Claims [specify, e.g., the Note, the Guaranty, or the Contract]

that are the subject matter of this litigation.

5. All documents and tangible things that discuss, relate to, or refer to any and all

Claims, counterclaims, allegations, and defenses you may have against Plaintiff.

6. All documents and tangible things written or reviewed by any testifying expert or

by any consulting expert whose mental impressions or opinions have been reviewed by a tes-

tifying expert, in connection with this case, including but not limited to-

a. all reports, models, data compilations, documents, communications, bills,

reports, and writings that have been reviewed by the testifying and/or con-

sulting expert in anticipation of a testifying expert's testimony;
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b. all reports, models, data compilations, documents, communications, bills,

reports, and writings generated by and/or received from the testifying and/or

consulting expert in anticipation of a testifying expert's testimony;

c. all publications or other documents, communications, reports, and writings

that will be used in the trial of this lawsuit to substantiate the opinions or alle-

gations of the testifying expert and/or that were or will be relied on by the tes-

tifying expert in reaching opinions or conclusions of fact or law;

d. all nonprivileged documents containing the names, addresses, and telephone

numbers of any and all persons whose opinions the testifying and/or consult-

ing expert is relying on in reaching opinions or conclusions of fact or law;

e. all reports and nonprivileged documents that describe the subject matter

about which the testifying expert witness is expected to testify;

f. the facts known by the testifying expert and/or consulting expert that relate to

or form the basis of the expert's mental impressions and opinions formed or

made in connection with this case;

g. the testifying and/or consulting expert's mental impressions and opinions

formed or made in connection with this case;

h. evidence of bias on the part of the testifying or consulting expert;

i. each testifying and consulting expert's current resume and bibliography;

j. each testifying and consulting expert's entire file for this case; and

k. all documents evidencing any agreement you have with your testifying and

consulting experts regarding the method by which they are paid and any

arrangements for payment for their services, including any contingency
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agreements, assignments of claims or an interest therein, and any lien agree-

ments.

7. All documents and tangible things identified in your answers to interrogatories, if

any.

8. Any documents and tangible things, including but not limited to photographs or

other physical evidence, that will be used or offered at trial.

9. Any statements obtained from any person pertaining to the Claims, counterclaims,

allegations, and defenses asserted in this lawsuit.

10. Any documents and tangible things describing, summarizing, or recording a his-

tory of payments, credits, deductions, interest charged, interest paid, principal paid, and

charges pertaining to Plaintiff's account with you.

11. All documents and tangible things that discuss, relate to, or refer to each and every

fact, reason, allegation, or theory under which you deny that you are liable to Plaintiff for the

Claims that are the subject of this litigation.

12. All documents and tangible things that discuss, relate to, or refer to any basis for

asserting that the amounts charged for items purchased from Plaintiff were not the usual and

customary price(s) in [county] County, Texas.

13. All documents that discuss, relate to, or refer to your claim that the amounts

charged for items purchased from Plaintiff were not the reasonable price(s) in [county]

County, Texas.

Include the following if applicable.
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14. If you are claiming damages, produce all documents and tangible things that you

relied on or used to support each element of your claim, including the source of your figures

for arriving at that amount and how you arrived at that amount.

15. If you are requesting attorney's fees in this case, produce a copy of the contract or

fee agreement between you and every attorney who was or is currently representing you,

including all bills, statements, and/or invoices showing services rendered, the amounts

charged, and all other charges for costs and expenses.

If production is sought from a nonparty, serve a
copy of this request on the nonparty by personal
service, along with a subpoena (form 18-4). Attach
a check to the recipient for $1, if applicable (see
section 18.68:8).
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If the defendant does not respond to the plaintiff's discovery request or does so inadequately or inap-
propriately, the plaintiff should file a motion to compel discovery. Most likely the court will simply
order that discovery be completed and delivered on a date certain. However, Tex. R. Civ. P. 215 pro-
vides a listing of potential sanctions for noncompliance.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Plaintiff's Motion to Compel Discovery

[Name of plaintiff], Plaintiff, moves that [name of defendant], Defendant, be required to

respond to discovery and shows the Court as follows:

1. Facts. Plaintiff served discovery on Defendant consisting of [describe type of

discovery requested, e.g., interrogatories] in accordance with the Texas Rules of Civil Proce-

dure. Defendant [failed to produce all the documents requested/failed to answer the interroga-

tories/asserted objections] within the time specified. Defendant's refusal to respond

completely to or otherwise comply with Plaintiff's discovery requests is without substantial

justification. [Include if required by local rules: True and correct copies of the discovery

requests and responses are attached as Exhibit[s] [exhibit number[s]/letter[s]]].

2. Grounds. Pursuant to rule 215, Defendant's refusal to comply with Plaintiff's

discovery request[s] is grounds for this Court to enter an order compelling Defendant to

respond as required.

3. Attorney's Fees and Expenses. Defendant's refusal to comply has made it neces-

sary for Plaintiff to employ the undersigned attorney to bring this proceeding to compel a

response. Pursuant to rule 215, Plaintiff is entitled to recover reasonable expenses, including

reasonable attorney's fees incurred in obtaining an order to compel. Reasonable attorney's
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fees and expenses for the services rendered and to be rendered in this regard are at least

$[amount].

4. Prayer. Plaintiff prays that-

a. the Court set this matter for hearing;

b. Defendant, after notice of hearing, be ordered to respond to the discovery

requested;

c. Plaintiff be granted reasonable attorney's fees and expenses of at least

$[amount] incurred in obtaining the order; and

d. Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]
[Telephone]

[Telecopier]

Certificate of Conference

I certify that a reasonable effort has been made to resolve the discovery dispute without

the necessity of court intervention and has failed.

[Name]

Attorney for [name of movant]

Include a certificate of service (form 1-6) and notice of hearing
(form 1-7). Prepare the order compelling discovery (form 18-26).
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[Caption. See 3 of the Introduction in volume 1 of this manual.]

Order Compelling Discovery

On [date], a hearing was held on Plaintiff's motion to compel discovery in the

above-styled and -numbered cause. The Court finds that [name of plaintiff], Plaintiff, served

on [name of defendant], Defendant, [describe type of discovery request involved, e.g., inter-

rogatories] in the time and manner prescribed in the Texas Rules of Civil Procedure. The

Court further finds that Defendant failed to respond to Plaintiff's discovery request[s] in the

time and manner prescribed by the rules.

Accordingly, the Court finds that Plaintiff's motion to compel discovery should be sus-

tained.

It is therefore ORDERED that Defendant shall forward to Plaintiff by and through

Plaintiff's attorney on or before [date] [describe type of discovery requested, e.g., a set of full

and complete sworn answers to Plaintiff's interrogatories].

The Court further finds that Plaintiff is entitled to $[amount] as reasonable attorney's

fees for preparing and presenting this motion. Defendant is ORDERED to pay the attorney's

fees to the attorney of record for Plaintiff on or before thirty days from the date this order is

signed.

It is further ORDERED that Defendant's failure to comply with this order shall subject

Defendant to sanctions, including striking Defendant's pleadings and entering judgment in

favor of Plaintiff and against Defendant for all the relief prayed for in Plaintiff's petition.
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SIGNED on

JUDGE PRESIDING

APPROVED AS TO FORM:

[Name]

Attorney for Plaintiff

[Name]

Attorney for Defendant

Attach the order to the motion at form 18-27 and file with the
court.
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If the defendant fails to comply with the order compelling discovery, the next step is to file a motion
for sanctions against the defendant. The range of sanctions permitted is described in Tex. R. Civ. P.
215. If contempt is sought, section 26.7 in this manual should be consulted. A motion for contempt is
at form 26-12.

Prepare both this motion for sanctions and the order at form 18-28. Once the court has set a hearing,
ensure that the notice of hearing is complete and send a copy of the motion and notice to the defendant
or his attorney. Local practice or rules may vary on whether a judge must sign the order setting the
hearing or whether the signature by the court clerk or attorney is sufficient and in the procedure for set-
ting the hearing and filing the certificate of service.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Plaintiff's Motion for Sanctions

1. Parties. Plaintiff is [name of plaintiff]. Defendant is [name of defendant].

2. Facts. Plaintiff served [interrogatories/requests for admissions/requests for pro-

duction/notice of intention to take oral or written deposition] on Defendant in the time and

manner required by the Texas Rules of Civil Procedure. On [date], this Court ordered Defen-

dant to [specify, e.g., prepare and forward to Plaintiff, by and through this attorney of record, a

full and complete sworn set of written answers to Plaintiff's interrogatories in full compliance

with rule 197 of the Texas Rules of Civil Procedure]. However, as of this date, Defendant has

failed to comply with the order as described above.

3. Grounds. Pursuant to rule 215 of the Texas Rules of Civil Procedure, Plaintiff

requests the Court to set this matter for hearing and that the Court

Select one or more of the following.

disallow any further discovery by Defendant.

And/Or
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disallow any further discovery through [state particular type of discovery, e.g., interrogatories]

by Defendant.

And/Or

charge [all/a portion of] [discovery/taxable court costs] against [Defendant/Defendant's attor-

ney] as follows: [set forth and identify items to be charged against the defendant or his attor-

ney].

And/Or

order that the following facts be taken as established for purposes of this lawsuit: [list facts].

And/Or

refuse to allow Defendant to [support/oppose] the following [claims/defenses]: [list claims or

defenses].

And/Or

prohibit Defendant from introducing into evidence the following: [list matters sought to be

prohibited].

And/Or

strike the following pleadings or portions of pleadings: [identify pleadings or portions of

pleadings to be struck].

And/Or

stay further proceedings in this cause.

And/Or

dismiss [with/without] prejudice the following actions or proceedings: [identify with specific-

ity the actions or proceedings].
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And/Or

enter default judgment against Defendant.

And

enter all orders in regard to Defendant's failure as the Court deems just.

Continue with the following.

4. Attorney's Fees and Expenses. Defendant's failure to [state appropriate

grounds, e.g., answer interrogatories] has made it necessary for Plaintiff to employ the under-

signed attorney to bring this proceeding for sanctions. Under rule 215.2(b)(8) of the Texas

Rules of Civil Procedure, Plaintiff is entitled to recover reasonable expenses, including rea-

sonable attorney's fees, incurred in obtaining an order for sanctions. These fees are recover-

able either from Defendant or his attorney, or both. Reasonable attorney's fees for the services

rendered and to be rendered in this regard are at least $[amount]. In addition, Plaintiff has

incurred expenses of at least $[amount].

5. Prayer. Plaintiff prays that-

a. the Court set this matter for hearing;

b. after notice and hearing, the Court impose sanctions on Defendant in accor-

dance with rule 215 of the Texas Rules of Civil Procedure;

c. Plaintiff be granted reasonable attorney's fees from Defendant or his attor-

ney, or both, in the amount of at least $[amount] incurred in obtaining the

Court's order; and

d. Plaintiff be granted all further relief to which Plaintiff may be entitled.
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[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]
[Telephone]

[Telecopier]

Certificate of Conference

I certify that a reasonable effort has been made to resolve the discovery dispute without

the necessity of court intervention and has failed.

[Name]

Attorney for [name of movant]

Include a certificate of service (form 1-6) and notice of hearing
(form 1-7). Prepare the order imposing sanctions (form 18-28).
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Form 18-28

For a motion for sanctions on which this order is based, see form 18-27 in this chapter. If requesting
that the defendant's pleadings be struck, prepare a judgment to be entered by the court at the sanction
hearing. Depending on local practice, it may be necessary to afford the defendant an opportunity to
comply with discovery before sanctions may be imposed.

[Caption. See 3 of the Introduction in volume I of this manual.]

Order Imposing Sanctions

On [date], a hearing was held on Plaintiff's Motion for Sanctions in the above-styled

and -numbered cause. The Court finds that Plaintiff, [name of plaintiff], served on Defendant,

[name of defendant], [describe type of discovery request involved, e.g., interrogatories] in the

time and manner prescribed by the Texas Rules of Civil Procedure. The Court further finds

that Defendant has failed to respond to Plaintiffs discovery request in the time and manner

prescribed by the Rules of Civil Procedure.

Select one of the following.

It is therefore ORDERED that [state ground[s] prayed for in motion, e.g., Defendant's

pleadings be struck for failure to make discovery, and judgment will be entered as prayed for

in Plaintiffs petition]. The Court further finds that Plaintiff is entitled to $[amount] as reason-

able expenses and $[amount] as reasonable attorney's fees in bringing this proceeding and

hereby ORDERS that these fees and expenses be paid by Defendant.

Or

It is therefore ORDERED that on or before [date], Defendant [state appropriate relief,

e.g., serve on Plaintiff and file with the Clerk of this Court a set of full and complete sworn

written answers to Plaintiffs Interrogatories that were addressed to Defendant on [date]].
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The Court further finds that Plaintiff is entitled to $[amount] as reasonable expenses

and $[amount] as reasonable attorney's fees in bringing this proceeding and ORDERS that

Defendant pay to Plaintiff the sum of $[amount] for such expenses and attorney's fees on or

before [date].

The Court further ORDERS that if Defendant fails to comply with this order, the fol-

lowing sanction[s] will be entered against Defendant without further hearing of the Court: [list

sanctions].

SIGNED on

JUDGE PRESIDING

APPROVED AS TO FORM:

[Name]

Attorney for Plaintiff

[Name]

Attorney for Defendant

Attach the order to the motion at form 18-27 and file with the
court clerk.
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Chapter 19

Trial Procedure

I. Pretrial and Trial Procedure Generally

19.1 Affidavit Concerning Cost
and Necessity of Services

In a civil action other than a sworn account pro-

cedure, "an affidavit that the amount a person

charged for a service was reasonable at the time
and place that the service was provided and that

the service was necessary is sufficient evidence
to support a finding of fact by judge or jury that

the amount charged was reasonable or that the
service was necessary" unless a controverting

affidavit is properly filed. Tex. Civ. Prac. &
Rem. Code 18.001(a), (b).

The procedure for affidavits concerning cost and

necessity of services is governed by Tex. Civ.

Prac. & Rem. Code 18.001. The requirements
are as follows:

1. The affidavit must be taken before an

officer authorized to administer oaths,
be made by either the person who pro-
vided the service or the person in

charge of records showing the service
provided and the charge, and contain

an itemized statement of the service

and charge. Tex. Civ. Prac. & Rem.

Code 18.001(c).

2. The affidavit must be served on all

other parties at least thirty days before
the presentation of evidence. Tex. Civ.
Prac. & Rem. Code 18.001(d).

3. A party intending to controvert a
claim reflected by an affidavit so filed

and served must serve a copy of the
counteraffidavit on all other parties no
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later than thirty days after receipt of
the copy of the affidavit and at least

fourteen days before evidence is pre-
sented or, with leave of the court, at

any time before the commencement of
evidence at trial. Tex. Civ. Prac. &

Rem. Code 18.001(e).

4. The counteraffidavit must be taken

before a person authorized to adminis-

ter oaths, be made by a person quali-

fied to testify in contravention of all or

part of any of the matter contained in

the initial affidavit, and give reason-

able notice of the basis on which the

party filing it intends to controvert the
claim reflected by the initial affidavit.

Tex. Civ. Prac. & Rem. Code

18.001(f).

See form 19-3 in this chapter for an affidavit
concerning cost and necessity of services.

19.2 Service of Pleadings and
Motions

19.2:1 When Service Required

The first sentence of rule 21 provides that

"[e]very pleading, plea, motion or application to
the court ... unless presented during a hearing

or trial, shall be filed with the clerk of the court
in writing, shall state the grounds therefor, shall
set forth the relief or order sought, and at the
same time a true copy shall be served on all

other parties, and shall be noted on the docket."
Tex. R. Civ. P. 21. Throughout the rule, service
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is required on "all other parties" rather than on

"the adverse party."

19.2:2 Methods of Service

Service may be made by delivering a copy of the

notice or document to the party to be served or

his duly authorized agent or attorney of record.

Delivery may be made in person, by agent, by

courier receipted delivery, by registered or certi-

fied mail to the last known address of the per-

son, by telephonic document transfer to the

recipient's current telecopier number, or by a

different method if directed by the court. Service

by registered or certified mail must be made

through the United States Postal Service and is

complete when deposited if the mail is properly

addressed and postpaid. Service by telephonic

document transfer after 5:00 P.M. local time of

the recipient is deemed served on the following

day. Tex. R. Civ. P. 21a.

After one copy of a pleading is served on a

party, that party may obtain another copy of the

same pleading on tendering reasonable payment

for copying and delivering. Tex. R. Civ. P. 21.

Service of notice may be made by a party to the

suit or his attorney of record, by a sheriff or con-

stable, or by any other person competent to tes-

tify. Tex. R. Civ. P. 21a.

If multiple parties are represented by different

attorneys, one copy of the pleadings shall be

delivered or mailed to each attorney in charge.

Tex. R. Civ. P. 21. The depositing of multiple
copies with the county clerk is not an alternative

method of service.

19.2:3 Extended Response Period

Three days are added to any prescribed response

period if a notice, a motion, or any paper is

served by telephonic document transfer or by

mail. Tex. R. Civ. P. 21a.

19.2:4 Prima Facie Evidence of
Notice

Rule 21a requires the party or attorney of record

to certify to the court in a signed writing on the

filed instrument that notice has been served in

compliance with rule 21 a. Rule 21 contains an

identical requirement. The certificate of service

is prima facie evidence of service. Tex. R. Civ.

P. 21a. See form 1-6 in this manual for a certifi-

cate of service.

Rule 21 does not require that the certificate of

service detail the method of service used. See

Tex. R. Civ. P. 21; Smith v. Mike Carlson Motor

Co., 918 S.W.2d 669, 673 (Tex. App.-Fort
Worth 1996, no writ). Likewise, rule 21 does not
require a showing of actual receipt of notice by

opposing counsel. Gonzales v. Surplus Insur-

ance Services, 863 S.W.2d 96, 101-02 (Tex.
App.-Beaumont 1993, writ denied) (intended

recipient engaged in instances of selective

acceptance and refusal of certified mail related

to case); Costello v. Johnson, 680 S.W.2d 529,

531 (Tex. App.-Dallas 1984, writ. ref'd n.r.e.)

(record not required to affirmatively show

receipt of notice). Rule 21 a creates a presump-

tion that a document that is properly sent is

received by the addressee. Although the pre-

sumption may be rebutted by an offer of proof

of nonreceipt, the presumption has the force of a

rule of law in the absence of proof to the con-

trary. Thomas v. Ray, 889 S.W.2d 237, 238 (Tex.
1994); Meek v. Bishop Peterson & Sharp, PC.,

919 S.W.2d 805, 809 (Tex. App.-Houston
[14th Dist.] 1996, writ denied). Although not
required by rules 21 and 21 a, the better practice

is to recite in the certificate of service the partic-

ular mode used to effect service and have avail-

able for the court's review evidence of service

(for example, courier receipt, facsimile confir-

mation, certified mail receipt, domestic return

receipt, certificate of mailing, or postal receipt).

See rule 21a for a complete list of the methods

of service.
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19.2:5 Time for Service

Unless a specific rule provides otherwise and

unless the application is presented during a hear-

ing or trial, any application for a court order and

notice of hearing must be served on all other

parties at least three days before the time speci-

fied for the hearing. Tex. R. Civ. P. 21. See Tex.

R. Civ. P. 4 regarding computation of time.

19.3 Setting of Pretrial Hearings

19.3:1 Hearings Generally

The minimum time required for setting a matter

for hearing varies both with the matter being

heard and with local rules and practice.

Once the court clerk sets a hearing date and

time, all parties must be notified in writing of

the setting as soon as possible.

19.3:2 Submission Docket

An increasing number of courts are handling

pretrial motions with a submission docket.

Instead of oral argument, the court considers

only the motion and response submitted. There-

fore a supporting brief may often prove useful.

The procedure regarding submission dockets

varies among courts, but generally the procedure

is to obtain a submission date and time, which is

the official date and time when the court will

consider the motion and response. This submis-

sion date is the functional equivalent of a hear-

ing date for purposes of filing motions and

responses.

[Sections 19.4 through 19.10 are reserved for expansion.]

II. Venue

19.11 Sources of Venue Law

19.11:1 Texas Civil Practice and
Remedies Code Chapter 15,
Generally

In the absence of a conflict with a specific statu-

tory provision, the venue provisions of sections

15.001-. 100 of the Texas Civil Practice and

Remedies Code apply to all civil proceedings.

See Maddox v. Surber, 677 S.W.2d 226 (Tex.
App.-Houston [1st Dist.] 1984, no writ) (citing
repealed article 1995, now Tex. Civ. Prac. &

Rem. Code 15.016). The holding in Maddox is
based on the principle that if the legislature
states a specific exception, it intends the statute

to apply in all cases not excepted. See State v.

Richards, 301 S.W.2d 597, 600 (Tex. 1957);
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Graue-Haws, Inc. v. Fuller, 666 S.W.2d 238,
239 (Tex. App.-El Paso 1984, no writ).

19.11:2 Usury

A suit for the statutory penalties for usury is

controlled by section 305.006(a)(1)-(5) of the
Texas Finance Code, which states that such an

action shall be brought in the county in which-

1. the transaction was entered into;

2. the usurious interest was charged or

received;

3. the creditor resides at the time of the

cause of action if the creditor is an

individual;
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4. the creditor maintains its principal

office if the creditor is not an individ-

ual; or

5. the obligor resides at the time of the

accrual of the cause of action.

Tex. Fin. Code 305.006(a)(1)-(5).

19.11:3 Justice Courts

Venue provisions for suits in justice courts pro-
vide in part that suits on a contract in writing

promising performance at any particular place

may be brought in the county and precinct in

which the contract was to be performed. Tex.

Civ. Prac. & Rem. Code 15.092(a).

19.11:4 Deceptive Trade Practices-

Consumer Protection Act

Section 15.092(a) of the Civil Practice and Rem-

edies Code constitutes a specific statutory

exception to the general law of the Deceptive

Trade Practices-Consumer Protection Act, Tex.

Bus. & Com. Code 17.41-.63. Vargas v.

Allied Finance Co., 545 S.W.2d 231, 233-34
(Tex. Civ. App.-Tyler 1976, writ ref'd n.r.e.)
(citing repealed article 2390, now Tex. Civ.

Prac. & Rem. Code 15.092(a)). In Vargas, the

court upheld the practice of filing collection

actions in distant forums in justice courts. Var-

gas, 545 S.W.2d at 234. See, however, the spe-

cific prohibition against such practice now

found in Texas Business and Commerce Code

section 17.46(b)(23), discussed at section 19.14

below.

19.11:5 Injunctions

Venue for writs of injunction in district and

county courts is governed by chapter 65 of the

Civil Practice and Remedies Code, which pro-

vides that in actions for writs to stay proceed-

ings in a suit or for execution on a judgment,

venue is in the court in which the suit is pending

or judgment was rendered; in actions for writs of

injunction for other causes, venue is in the dis-

trict or county court of the county in which a
party against whom the writ is sought is domi-

ciled. Tex. Civ. Prac. & Rem. Code 65.023.
However, if an injunction is sought only as an
incidental or ancillary measure, section 65.023

does not apply, and sections 15.001-.065 con-

trol. Tex. Civ. Prac. & Rem. Code 15.001-
.065; see Flewellen v. Brownfield State Bank &

Trust Co., 517 S.W.2d 384, 388 (Tex. Civ.
App.-Amarillo 1974, no writ) (citing repealed
article 4656, now Tex. Civ. Prac. & Rem. Code

65.023). Actions to restrain execution based

on the invalidity of a judgment or writ must be
brought in the county in which the judgment

was rendered. Tex. Civ. Prac. & Rem. Code

15.013.

19.11:6 Federal Fair Debt Collection
Practices Act

Under the Texas general venue statute, suit

should be brought where the defendant lived at

the time the cause of action accrued, not where

the defendant lives at the time of the filing of the

lawsuit. Tex. Civ. Prac. & Rem. Code 15.002.

However, the federal Fair Debt Collection Prac-

tices Act requires that actions brought by debt

collectors against consumers must be brought

either in the county in which the consumer

signed the contract sued on or the county in

which the consumer resides when the action is

commenced. 15 U.S.C. 1692i(a)(2). See part
II. in chapter 2 of this manual for a discussion of

the federal Fair Debt Collection Practices Act.

19.12 General Venue Rule

Except as described in sections 15.011-.020,

15.031-.033, 15.035, and 15.038-.039 of the
Texas Civil Practice and Remedies Code per-

taining to mandatory and permissive venue, the

general rule is that the suit must be brought-

19-4
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1. in the county in which all or a substan-

tial part of the events or omissions
giving rise to the claim occurred;

2. in the county of the defendant's resi-
dence at the time the cause of action
accrued if the defendant is a natural

person;

3. in the county of the defendant's princi-

pal office in Texas, if the defendant is
not a natural person; or

4. if the first three provisions do not

apply, in the county in which the

plaintiff resided at the time of the

accrual of the cause of action.

Tex. Civ. Prac. & Rem. Code 15.002(a)(1)-
(4). Note that the venue exceptions listed in sec-
tions 15.018-.020 of the Civil Practice and
Remedies Code are not mentioned in Tex. R.

Civ. P. 86 and 87 concerning motions to transfer

venue.

The word accrued, used in section 15.002 of the

Civil Practice and Remedies Code, has been
held not to be the equivalent of arose, the word
used in the previous venue law. The court found

that venue was proper in the county in which
payment was due in a cause of action for non-

payment for services. See Krchnak v. Fulton,

759 S.W.2d 524, 526 (Tex. App.-Amarillo
1988, writ denied) (citing former section 15.001
of the Civil Practice and Remedies Code, now
rewritten and renumbered as section 15.002).

See the discussion in sections 19.13 and 19.14
below on mandatory and permissive venue
exceptions. Defendants may request a transfer to
any county that is proper. Tex. Civ. Prac. &
Rem. Code 15.063.

19.13 Mandatory Venue

Mandatory venue exceptions may be used by
plaintiffs and other parties to a lawsuit seeking a

change of venue. The types of lawsuits having
mandatory venue provisions include actions for
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lands, injunctions against suits, landlord-tenant

actions, injunctions against execution of judg-
ment, actions against a county, actions against
certain political subdivisions, and certain major
transactions that specify venue by agreement.

See Tex. Civ. Prac. & Rem. Code 15.011-
.020 for a more complete list. The Code states,
"An action governed by any other statute pre-
scribing mandatory venue shall be brought in

the county required by that statute." Tex. Civ.
Prac. & Rem. Code 15.016. See sections
19.11:2 through 19.11:6 above for a discussion
of statutes other than sections 15.011-.020 of
the Civil Practice and Remedies Code and the
Rules of Civil Procedure that determine venue.
The exceptions in sections 15.011-.020 are

"mandatory" in that even if a suit is filed in a
county in which venue is proper under the gen-

eral rule or a permissive exception, a motion to
transfer to a county of mandatory venue will

prevail. Tex. Civ. Prac. & Rem. Code
15.001(b)(1); see O.F Mossberg & Sons v.

Sullivan, 591 S.W.2d 952, 957 (Tex. Civ.
App.-Austin 1979, no writ).

The venue statute and rules do not provide

directions for determining venue if two or more
mandatory exceptions apply that designate two

or more different counties. However, "[t]he gen-

eral scheme of the venue statute is that plaintiffs
may choose between two proper venues," and

the plaintiff's choice will not be defeated by a

defendant's objection that a competing manda-
tory venue exception applies. Marshall v.

Mahaffey, 974 S.W.2d 942, 947 (Tex. App.-
Beaumont 1998, pet. denied) (quoting Wichita

County v. Hart, 892 S.W.2d 912, 920 (Tex.
App.-Austin 1994), rev 'd on other grounds,

917 S.W.2d 779 (Tex. 1996)); see also Wilson v.
Texas Parks & Wildlife Department, 886 S.W.2d

259, 260-61 (Tex. 1994).

19.14 Permissive Venue

If the plaintiff's choice of venue is proper under

either the general rule or a permissive exception,

19-5
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the defendant cannot obtain a transfer by relying

on a permissive exception because he must
show that the county in which the action is
pending is not a proper county or that mandatory
venue of the action in another county is pre-
scribed by one or more specific statutory provi-
sions. Tex. R. Civ. P. 86(3). However, if the
plaintiff has not filed in a proper county, the

party seeking transfer may assert the general
rule, a permissive exception to the general rule,
a mandatory exception, or the provision govern-
ing multiple claims. Tex. R. Civ. P. 87(2)(a);
Tex. Civ. Prac. & Rem. Code 15.063(1).

Permissive exceptions exist for five categories
of suits involving executors, administrators, and
guardians; insurance; breach of warranty by a
manufacturer; contracts in writing; and transient
persons. Tex. Civ. Prac. & Rem. Code

15.031-.033, 15.035, 15.039. This list does
not attempt to identify all the actions for which
there are other permissive venue provisions;
Code section 15.038 states, "An action governed
by any other statute prescribing permissive
venue may be brought in the county allowed by
that statute." Tex. Civ. Prac. & Rem. Code

15.038. See sections 19.11:2 through 19.11:6
above for a discussion of statutes governing

venue other than sections 15.001-.100 of the
Civil Practice and Remedies Code and the Rules
of Civil Procedure.

In most cases, suing for collection on a written
consumer transaction contract in a county other
than that in which the defendant resides or in
which he signed the contract is a "false, mislead-
ing, or deceptive [act] or [practice]" subjecting

the plaintiff to damages and penalties. Tex. Bus.

& Com. Code 17.46(b)(23), 17.47, 17.50.
The defendant cannot waive this venue require-
ment by any language in the written contract.
Tex. Civ. Prac. & Rem. Code 15.035(b). A
written consumer transaction contract is "a con-

tractual obligation of the defendant to pay
money arising out of or based on a consumer

transaction for goods, services, loans, or exten-
sions of credit intended primarily for personal,

family, household, or agricultural use." Tex. Civ.

Prac. & Rem. Code 15.035(b). Other contracts

in writing may be sued on where the defendant

has his domicile, or if the defendant has con-

tracted in writing to perform an obligation in a

particular, expressly named county or place

within it he may be sued in that county. Tex. Civ.

Prac. & Rem. Code 15.035(a). See sections

19.11:3 and 19.11:4 above concerning venue

considerations in justice court actions or con-

sumer transaction collection cases.

19.15 Bases for Transfer of Venue

Transfer of venue may be either mandatory or

permissive. A transfer of venue is mandatory

either for improper venue (because an impartial

trial cannot be had) or by written agreement of

the parties. Tex. Civ. Prac. & Rem. Code
15.063(1)-(3). A transfer of venue is permis-

sive for convenience of the parties. Tex. Civ.

Prac. & Rem. Code 15.002(b).

19.15:1 Improper County

Texas Civil Practice and Remedies Code section

15.063(1) requires the court on motion filed and

served concurrently with or before the filing of

the answer to transfer the action to another

county of proper venue if the county in which

the action is pending is not a proper county. Rule

86 sets forth procedural requirements for a

motion to transfer venue either because the

county in which the action is pending is not a

proper county or because mandatory venue of

the action is in another county. See Tex. R. Civ.

P. 86. See section 19.16 below on the motion to

transfer venue. The general, mandatory, and per-

missive provisions are discussed at sections

19.12 through 19.14 above, and other laws

affecting mandatory and permissive venue are

discussed at section 19.11.
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19.15:2 Impartial Trial Cannot Be
Had

Texas Civil Practice and Remedies Code section

15.063(2) requires the court on motion filed and

served concurrently with or before the filing of

the answer to transfer the action to another

county of proper venue if "an impartial trial can-
not be had in the county in which the action is

pending." Rules 257 through 259 set forth pro-

cedural requirements for a transfer of venue
when it is believed that an impartial trial cannot

be had. See Tex. R. Civ. P. 86(1), 87(2)(c). A
change of venue may be granted on the motion

of either party, supported by his own affidavit

and the affidavits of at least three credible resi-

dents of the county in which the suit is pending

for any of the following causes: (1) that there

exists in the county in which the suit is pending
so great a prejudice against him that he cannot

obtain a fair and impartial trial; (2) that there is a

combination against him instigated by influen-

tial persons, by reason of which he cannot

expect a fair trial; (3) that an impartial trial can-

not be had in the county in which the action is

pending; or (4) for other sufficient cause to be

determined by the court. Tex. R. Civ. P. 257.

"The court, on motion filed and served concur-

rently with or before the filing of the answer,

shall transfer an action to another county of

proper venue if... an impartial trial cannot be

had in the county in which the action is pend-

ing." Tex. Civ. Prac. & Rem. Code 15.063(2).

It might seem, therefore, that a motion to trans-

fer based on this ground would be untimely if

filed after the answer. But this interpretation is

difficult to mesh with rule 87(5), which states

that "[i]f venue has been sustained as against a

motion to transfer, or if an action has been trans-

ferred to a proper county in response to a motion

to transfer, then no further motions to transfer

shall be considered ... unless the motion to

transfer is based on the grounds that an impar-

tial trial cannot be had under Rules 257-259."

Tex. R. Civ. P. 87(5) (emphasis added). Under
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the old plea-of-privilege practice, a challenge to

venue under rule 257 could be brought at any

time. See, e.g., Portwood v. Buckalew, 521

S.W.2d 904, 921 (Tex. Civ. App.-Tyler 1975,
writ ref'd n.r.e.) (lawsuit pending for eight years

before hearing for change of venue). Often the
conditions indicating that a fair and impartial

trial cannot be had in the county in which the

suit is pending will not arise until litigation is
well under way. Also, the right to a trial by jury

and the right to due course of law are constitu-

tionally protected rights. Tex. Const. art. I,
15, 19. Texas courts have held that the right

to a trial by jury is the right to an impartial jury.

Flowers v. Flowers, 397 S.W.2d 121, 123 (Tex.
Civ. App.-Amarillo 1965, no writ). In Lone

Star Steel Co. v. Scott, 759 S.W.2d 144 (Tex.
App.-Texarkana 1988, writ denied), the trial

court's failure to grant a motion to transfer

because of local prejudice was held to be harm-

less error. The motion was not made until the

day of trial but was not challenged. The trial

court refused to grant the motion because it was

not timely made. In a footnote the court stated,

"Improper venue cannot be harmless error. The

error here, however, was not improper venue ...

[but] ... failure to order a change of venue

because of local prejudice." Lone Star Steel Co.,

759 S.W.2d at 147 n.1 (citations omitted,
emphasis added). A concurring opinion upheld

the trial court's authority to deny the unopposed

motion on the grounds that it was not timely

made. Lone Star Steel Co., 759 S.W.2d at 157-

59. However, the court of appeals for the first

district reached a different conclusion in

Maranatha Temple, Inc. v. Enterprise Products

Co., 833 S.W.2d 736 (Tex. App.-Houston [1st
Dist.] 1992, writ denied). The court stated that-

[c]ertain rights are so fundamental

that their losses do not lend them-

selves to a harmless error analysis.

We hold that a plaintiff's right to
have his suit stay in the county in

which he rightfully brought it, absent

19-7
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the rightful transfer of it to another

county, is such a right.

Maranatha Temple, Inc., 833 S.W.2d at 742.

A motion to transfer venue under rule 257 must

be granted unless the credibility of those making

the application, their means of knowledge, or

the truth of the facts set out in the application is

attacked by the affidavit of a credible person.

When thus attacked, the issue must be tried by

the judge. Reasonable discovery is specifically

permitted, as well as the attachment to an affida-

vit or the incorporation by reference in an affida-

vit of relevant discovery materials, such as

deposition testimony on file. Tex. R. Civ. P. 258.

See section 19.16:4 below on discovery.

If the motion under rule 257 is granted, the

cause is transferred to another court according to
the rules of preference specified in rule 259.

19.15:3 Written Consent of Parties

Section 15.063(3) of the Civil Practice and
Remedies Code and Tex. R. Civ. P. 86(1) permit

the parties to file a written consent to transfer

venue to another county of proper venue at any

time. See also Farris v. Ray, 895 S.W.2d 351,

352 (Tex. 1995). However, section 15.063 read

with the applicable rules appears to require the

court to transfer venue only if a motion to trans-

fer on written consent of the parties is filed and

served concurrently with or before the filing of

the answer. Transfer is discretionary with the

court if the written consent of the parties is filed

after the answer has been filed. The Civil Prac-

tice and Remedies Code uses mandatory lan-

guage: "The court, on motion filed and served

concurrently with or before the filing of the

answer, shall transfer an action to another

county of proper venue if... written consent of

the parties ... is filed at any time." Tex. Civ.

Prac. & Rem. Code 15.063 (emphasis added).
In contrast, rule 87(2)(c) provides that the

motion "shall be determined in accordance with

Rule 255," and rule 255 states that on written

consent of the parties filed with the court, the

court may transfer the trial to the court in "any

other county having jurisdiction of the subject

matter of such suit."

The words at any time used in section 15.063

conflict with the broader provision that requires

the filing of the motion to transfer before or con-

currently with the answer; however, it is reason-

able to assume that the intent of section 15.063

is to give the parties the absolute right to select

another county of proper venue before the court

becomes involved in the action, whereas once

the trial is in progress the court should have the

discretion to deny a written consent of the par-

ties in the interest of judicial efficiency.

A motion to transfer is required to satisfy the

mandatory transfer provision of section 15.063.

However, the rules refer to filing a "motion" and

to filing a "written consent"; therefore, a formal

motion to transfer under the discretionary trans-

fer provision of rule 255 may not be required.

19.15:4 Statutory Forum Non
Conveniens

Section 15.002(b) of the Civil Practice and

Remedies Code provides a forum non conve-

niens transfer of venue. On the defendant's

motion (filed and served either before or concur-

rently with the answer), a court of proper venue

may transfer an action to any other county of

proper venue, if the court finds that-

(1) maintenance of the action in the

county of suit would work an

injustice to the movant consider-

ing the movant's economic and

personal hardship;

(2) the balance of interests of all the

parties predominates in favor of

the action being brought in the

other county; and
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(3) the transfer of the action would
not work an injustice to any

other party.

Tex. Civ. Prac. & Rem. Code 15.002(b).

19.16 Motion to Transfer Venue

A defendant raises the question of proper venue
by objecting to a plaintiff's venue choice

through a motion to transfer venue. The fact that
mandatory venue lies in another county provides
one ground for a motion to transfer venue. If the
plaintiff's chosen venue rests on a permissive

venue statute and the defendant files a meritori-

ous motion to transfer venue based on a manda-
tory provision, the trial court must grant the

motion. A trial court's erroneous denial of a
motion to transfer venue requires reversal of the
judgment and remand for a new trial. Wichita

City v. Hart, 917 S.W.2d 779, 781 (Tex. 1996).

19.16:1 Requirements of Motion

An objection to improper venue is waived if not
made by written motion filed before or concur-
rently with any other plea, pleading, or motion,

except a special appearance motion provided for
in rule 120a. Tex. R. Civ. P. 86(1). A motion to
transfer venue is waived by any action invoking

the active jurisdiction of the trial court or by
inaction on the part of the movant. Grozier v.
L-B Sprinkler & Plumbing Repair, 744 S.W.2d
306, 309-10 (Tex. App.-Fort Worth 1988, writ

denied).

Also, a party may expressly waive venue rights
by clear, overt acts evidencing an intent to waive
or impliedly by taking some action inconsistent

with an intent to pursue the venue motion. Toli-

ver v. Dallas Fort Worth Hospital Council, 198

S.W.3d 444, 446-47 (Tex. App.-Dallas 2006,
no pet.). For example, a defendant waived his

motion to transfer venue by waiting four years

to seek a setting on the venue motion and by fil-
ing two summary judgment motions during that

STATE BAR OF TEXAS

time. Duran v. Entrust, Inc., No. 01-08-00589-

CV, 2010 WL 1241093 (Tex. App.-Houston
[1st Dist.] March 25, 2010, pet. denied). But fil-
ing a notice of removal to federal court before

filing a motion to transfer in state court does not

waive the motion. Toliver, 198 S.W.3d at 446-
47. A motion objecting to improper venue may
be in a separate instrument filed concurrently

with or before the filing of the movant's first
responsive pleading, or the motion may be com-
bined with other objections and included in the

movant's first responsive pleading. Tex. R. Civ.

P. 86(2).

A motion to transfer venue must state-

1. that the action should be transferred to

the specific county of proper venue

and that such a transfer is requested;

2. that the action should be transferred

because the county in which it is pend-

ing is not proper or because manda-

tory venue in another county is
prescribed by one or more specific

provisions, clearly designated; and

3. the legal and factual basis for the

transfer.

Tex. R. Civ. P. 86(3). A party who seeks to trans-

fer venue of the action to another specified

county under the general rule, the mandatory
venue rules, or the permissive venue rule has the
burden to prove that venue is maintainable in the
county to which transfer is sought. Tex. R. Civ.

P. 87(2)(a), (b).

Because all properly pleaded venue facts must

be taken as true unless specifically denied (see

section 19.16:5 below), the defendant's motion
to transfer should specifically deny the venue

facts pleaded in the original petition. A motion
to transfer venue that specifically denied that the
cause of action arose in the county of suit and

generally denied that any permissive exception

to the general venue statute applied was found
insufficient because it did not specifically deny
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that the contract was payable in the county of

suit. Gonzalez v. Nielson, 770 S.W.2d 99, 102

(Tex. App.-Corpus Christi 1989, writ denied).

Verification of the motion to transfer is not

required. Tex. R. Civ. P. 86(3).

Several older cases have held that a district court

does not have the power to change the venue of

a suit on its own motion. Such an order, if

entered, is void, and the proper method to pre-

vent its enforcement is to enjoin the clerk of the

court from execution of the transfer order. See,

e.g., Wight v. Moss, 87 S.W.2d 837, 838 (Tex.
Civ. App.-Dallas 1935, no writ).

19.16:2 Plaintiff's Response to
Pleaded Venue Facts

A response to the defendant's motion to transfer

is not required except that (1) when a venue fact

pleaded in the petition is specifically denied by

the defendant, the plaintiff must make prima

facie proof of that fact; and (2) when a venue

fact is properly pleaded in the defendant's

motion, the plaintiff must specifically deny it or

it will be taken as true. Tex. R. Civ. P. 86(4),

87(3)(a).

Prima facie proof requires an affidavit (see sec-
tion 19.16:6 below) to be attached to the

response. See Tex. R. Civ. P. 87(3)(a). Verifica-

tion of a response is not required. Tex. R. Civ. P.

86(4). Except on leave of court, any response or

opposing affidavits must be filed at least thirty

days before the hearing on the motion to trans-

fer. Tex. R. Civ. P. 87(1).

19.16:3 Movant's Reply to Response

The party seeking transfer of venue may reply to

any response made to his motion, although he is

not required to do so. The reply may be accom-

panied by additional affidavits supporting the

motion to transfer. Except on leave of court, any

reply and any additional affidavits must be filed

at least seven days before the hearing on the

motion to transfer. Tex. R. Civ. P. 87(1). A reply

gives the movant the opportunity to make prima

facie proof of venue facts specifically denied in

the nonmovant's response. See Tex. R. Civ. P.

86(4), 87(3)(a).

19.16:4 Discovery

Rule 88 provides that discovery shall not be

abated or affected by pendency of a motion to

transfer. Tex. R. Civ. P. 88.

Deposition transcripts, responses to requests for

admissions, answers to interrogatories, and

other discovery products containing information

relevant to venue may be considered by the

court in making a venue determination if they

are attached to or incorporated by reference in

an affidavit. Tex. R. Civ. P. 88. Such an affidavit

may be made by a party, a witness, or an attor-

ney who has knowledge of the discovery. Tex.

R. Civ. P. 88. A similar discovery provision is

set forth for motions to transfer that are based on

the ground that an impartial trial cannot be had.

Tex. R. Civ. P. 258.

19.16:5 Burden of Proof

The plaintiff seeking to maintain venue in the

county of suit must adequately plead in the orig-

inal petition and/or in his response to the motion

to transfer those venue facts that support his

choice of venue. See Tex. R. Civ. P. 87(2)(a). In
addition, he must supply prima facie proof of

venue facts the defendant has specifically

denied, and he must specifically deny the venue

facts pleaded by the defendant. Any properly

pleaded venue facts not specifically denied will

be taken as true. Tex. R. Civ. P. 87(3)(a). See

form 19-4 in this chapter for a response to

motion to transfer venue and form 19-5 for an

affidavit opposing transfer. See also form 19-6

for an order overruling motion to transfer venue.
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The plaintiff may seek to maintain venue under

the general venue rule, a mandatory or permis-

sive venue provision, or the law governing

venue in multiple claims. Tex. R. Civ. P.

87(2)(a); see Tex. Civ. Prac. & Rem. Code

15.002 (general rule); 15.011-.020 (manda-
tory venue); 15.031-.033, 15.035, 15.038-
.039 (permissive venue); 15.062 (multiple

claims).

If the plaintiff adequately pleads and makes

prima facie proof that venue is proper in the
county of suit, the case will not be transferred

unless the adverse party establishes that an

impartial trial cannot be had where the action is

pending or establishes a ground of venue in a

different county by prima facie proof of a man-

datory venue exception. Tex. R. Civ. P. 87(3)(c).

Any venue facts pleaded by the defendant seek-
ing transfer must be taken as true unless specifi-

cally denied by the plaintiff. Once denied, the
movant's facts must be supported by prima facie

proof. Tex. R. Civ. P. 87(3)(a). The defendant
must prove through his pleadings, affidavits, and

attachments that venue is maintainable in the

county to which transfer is sought on the basis

of the general venue rule, a mandatory or per-

missive exception, or the law governing venue

in multiple claims. Tex. R. Civ. P. 87(2)(a). See
section 19.16:6 below for a discussion of proof
if the motion is based on a claim that the defen-

dant cannot get an impartial trial in the county in

which the action is pending.

If a motion to transfer is based on the parties'
filed written consent, specific venue facts should

be alleged that will establish that the court to

which transfer is sought has jurisdiction of the

subject matter of the suit. See Tex. R. Civ. P.

87(2)(c), 255.

19.16:6 Prima Facie Proof

To make prima facie proof it is necessary to first

properly plead the venue facts and then support
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them by affidavit or affidavits. Affidavits may

be accompanied by "duly proved" attachments.

Affidavits must be made on personal knowl-

edge, set forth specific facts "as would be

admissible in evidence," and show affirmatively

that the affiant is competent to testify. Tex. R.
Civ. P. 87(3)(a). See also Cox Engineering, Inc.

v. Funston Machine & Supply Co., 749 S.W.2d

508, 512 (Tex. App.-Fort Worth 1988, no writ)
(error not preserved if no affidavits filed).

Generally, in determining venue the trial court
may consider only the pleadings and affidavits.

The court may consider relevant information in

depositions, responses to requests for admission,

answers to interrogatories, and other discovery

products attached to or incorporated by refer-

ence in an affidavit of a party, a witness, or an

attorney who has knowledge of such discovery.

Tex. R. Civ. P. 88; Cox Engineering, Inc., 749

S.W.2d at 512.

A motion to transfer on the ground that a fair

and impartial trial cannot be had must be sup-

ported by the affidavits of the party seeking

transfer and of at least three credible persons

who are residents of the county in which the suit

is pending. Tex. R. Civ. P. 257; see also Tex. R.
Civ. P. 86(1), 258 (concerning attacking such

affidavits, discovery, and use of deposition testi-

mony), 259 (priorities for selecting court to

which transfer on such ground is made).

19.16:7 Proof of Merits Not Required

In all venue hearings, no factual proof concern-

ing the merits of the case is required to establish

venue. The court must determine venue ques-

tions from the pleadings and affidavits. Tex. Civ.
Prac. & Rem. Code 15.064(a). The existence

of a cause of action, if pleaded properly, is

established as alleged by the pleadings. But if

the allegations are specifically denied, the plain-

tiff must make prima facie proof that the cause

of action, or a part thereof, accrued in the county

of suit. Tex. R. Civ. P. 87(2)(b). The venue stat-
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ute and the rules distinguish between proof con-

cerning the merits of a case and proof

concerning the situs of the accrual of a cause of

action.

19.16:8 Filing and Service

A copy of any instrument filed pursuant to rule

86 must be served in accordance with rule 21 a.
Tex. R. Civ. P. 86(5); see Tex. R. Civ. P. 21a.
"Any instrument" includes the motion to trans-

fer venue, any amendments or a response to the

motion, a reply to the response, supporting affi-

davits, and attachments, including discovery

products. See Tex. R. Civ. P. 86.

The written motion objecting to improper venue

must be filed before or concurrently with the

movant's first responsive pleading, which would

be any plea, pleading, or motion except a special

appearance motion. An objection to improper

venue is waived if the motion is not timely filed.

Tex. R. Civ. P. 86(1), (2). The motion to transfer

must be filed and served concurrently with or

before the filing of the answer. Tex. Civ. Prac. &

Rem. Code 15.063. However, the rules pro-

vide that a written consent of the parties to trans-

fer venue may be filed at any time. Tex. R. Civ.

P. 86(1). See section 19.15:3 above. There is
also some question whether a motion to transfer

on the ground that an impartial trial cannot be

had in the county of suit may be filed after the

first responsive pleading. See section 19.15:2.

The movant must request a setting on the motion

to transfer and provide each party with at least

forty-five days' notice of the hearing. Any

response or opposing affidavits must be filed at

least thirty days before the hearing, and any

reply to the response and additional affidavits

must be filed at least seven days before the hear-

ing. Leave of court must be obtained to alter

these requirements. Tex. R. Civ. P. 87(1). There

are special provisions for motions by parties

added after a venue hearing. See section 19.19:2

below.

19.16:9 Basis of Determination

The court must determine the motion to transfer

venue on the basis of the pleadings, any stipula-

tions made by and between the parties, and

properly filed affidavits, attachments, and dis-

covery products. Tex. Civ. Prac. & Rem. Code

15.064(a); Tex. R. Civ. P. 87(3)(a), (b), 88. See
sections 19.16:5 through 19.16:7 above regard-

ing proof.

All venue challenges are determined by the

court, without a jury. Tex. R. Civ. P. 87(4).

19.16:10 Time for Determination

The court is specifically required to make its

determination of the motion to transfer promptly

and in a reasonable time before trial. Tex. R.

Civ. P. 87(1). Although a trial court may rule on

a venue motion without a hearing, the movant

has a duty to request a hearing to urge the

motion within a reasonable time. Failure to do

so may result in a waiver. Grozier v. L-B Sprin-

kler & Plumbing Repair, 744 S.W.2d 306, 311-
12 (Tex. App.-Fort Worth 1988, writ denied);
Whitworth v. Kuhn, 734 S.W.2d 108, 111 (Tex.
App.-Austin 1987, no writ); see also Tex. R.

Civ. P. 87(1). No waiver resulted in a case in

which a motion was filed and a hearing was

immediately set but other parties moved for con-

tinuance and thereafter continued to file

amended pleadings, resulting in a three-year

delay on the hearing. Accent Energy Corp. v.

Gillman, 824 S.W.2d 274, 276-77 (Tex. App.-
Amarillo 1992, writ denied).

19.17 When Motion to Transfer
Venue Sustained

19.17:1 Procedure

If a motion to transfer venue is sustained, the

case is not dismissed but is transferred to the

proper court. Tex. R. Civ. P. 89.
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If the motion is sustained on the ground that a
fair and impartial trial cannot be had in the

county in which the suit was originally filed,

specific provisions govern selection of the court
to which the case will be transferred. Tex. R.

Civ. P. 259. Otherwise, the court will look to the
general venue rule, the movant's request and the
venue exception on which it is based, or the
agreement of the parties.

19.17:2 Costs and Fees

If a motion to transfer venue is sustained, the
costs incurred before the time the suit is filed in

the transferee court are taxed against the plain-
tiff. Tex. R. Civ. P. 89.

The clerk of the transferee court must mail noti-
fication to the plaintiff or his attorney that trans-
fer is completed and that the filing fee in the

proper court is due and payable within thirty
days of the mailing of the notification. If the fil-
ing fee is not timely paid, any court of the trans-
feree county to which the case might have been

assigned may dismiss the case on its own
motion or the motion of a party without preju-
dice to the refiling of the case. Tex. R. Civ. P. 89.

19.17:3 Procedure for Plaintiff's
Attorney

The plaintiff's attorney should ask the clerk of

the original court to ascertain the costs payable
in that court before transfer and indicate on the
transferred file that he is the plaintiff's attorney
of record. The attorney should ask the clerk of
the transferee court for the cause number of the
transferred case and the specific court the case is
assigned to, if appropriate.
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19.18 Rehearing and Appeal

19.18:1 No Rehearing

Once a motion for transfer of venue has been
either granted or denied, no further motions for
transfer will be heard by the court "regardless of
whether the movant was a party to the prior pro-
ceedings or was added as a party subsequent to
the venue proceedings, unless the motion to
transfer is based on the grounds that an impartial
trial cannot be had under Rules 257-259 or on
the ground of mandatory venue, provided that
such claim was not available to the other movant

or movants." Tex. R. Civ. P. 87(5); see Dorches-

ter Master Limited Partnership v. Anthony, 734
S.W.2d 151, 152 (Tex. App.-Houston [1st
Dist.] 1987, no writ) (rule 87(5) expressly pre-
cludes second venue determination and such an
order is void). See section 19.15:2 above con-

cerning a possible conflict between this provi-
sion and a provision of section 15.063 of the
Texas Civil Practice and Remedies Code regard-
ing the time for filing a motion to transfer based

on the ground that an impartial trial cannot be

had. See section 19.19:2 below concerning the
requirement that a subsequently added party

must timely file a motion to transfer to preserve

the venue issue on appeal if he is precluded from
having a pretrial venue hearing.

19.18:2 Appeal

There are no interlocutory appeals from the
determination of a motion to transfer venue.
Tex. Civ. Prac. & Rem. Code 15.064(a); Tex.

R. Civ. P. 87(6); Guardian Savings & Loan

Ass'n v. Williams, 731 S.W.2d 107, 108 (Tex.
App.-Houston [1st Dist.] 1987, no writ).

A party may apply for a writ of mandamus with

an appellate court to enforce the mandatory
venue provisions of chapter 15 of the Civil Prac-
tice and Remedies Code. Tex. Civ. Prac. & Rem.

Code 15.0642.
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The restriction of defendants' remedies by the

elimination of interlocutory appeals has been

offset to some degree by an enactment providing

that "[o]n appeal from the trial on the merits, if

venue was improper it shall in no event be harm-

less error and shall be reversible error." Tex.

Civ. Prac. & Rem. Code 15.064(b). The appel-
late courts are required to consider the "entire

record," including the record of the trial on the

merits of the case, in determining whether venue

was proper. This statute abolishes the harmless-

error rule in venue cases. Tex. Civ. Prac. & Rem.

Code 15.064(b); see Tex. R. App. P. 44.1. But
see Lone Star Steel Co. v. Scott, 759 S.W.2d 144,

147 n.1 (Tex. App.-Texarkana 1988, writ

denied) (applying harmless-error rule to trial

court's failure to grant motion for change of

venue because of local prejudice). The supreme

court has deemed the procedure mandated by

section 15.064 "fundamentally flawed because it

allows appellate review of venue on a basis dif-

ferent from that on which it was decided." Ruiz

v. Conoco, Inc., 868 S.W.2d 752, 757 (Tex.
1993). See also Hendrick v. McMorrow, 852

S.W.2d 22, 24-25 (Tex. App.-Beaumont 1993,
no writ).

The threat of reversal was apparently intended

to act as a deterrent to fraud, mistake, and negli-

gence during proceedings for the determination

of venue. During the introduction of evidence at

trial, the attorney should note the possibility that

the entire trial record will be available for con-

sideration by the appellate court if the issue of

improper venue is raised on appeal.

19.19 Multiple Parties and Claims

19.19:1 Rules for Transfer

If venue is proper as to a single defendant, the

court has venue of all defendants in all claims or

actions arising out of the same transaction,

occurrence, or series of transactions or occur-

rences. Tex. Civ. Prac. & Rem. Code 15.005;

see Tex. R. Civ. P. 37-43, 51, 97 (regarding mul-

tiple parties and claims). Venue of the "main

action" establishes venue of a properly joined

counterclaim, cross-claim, or third-party claim.

Tex. Civ. Prac. & Rem. Code 15.062(a).

Chapter 15 of the Civil Practice and Remedies

Code does not provide guidance on handling a

case involving two or more defendants who are

each seeking transfer to different counties under

different mandatory exceptions. See Tex. Civ.

Prac. & Rem. Code 15.001-.020. A similar
problem existed under prior law. See Geophysi-

cal Data Processing Center v. Cruz, 576 S.W.2d

666 (Tex. Civ. App.-Beaumont 1978, no writ)
(under former plea-of-privilege practice, entire

cause of action against all defendants transferred

on grounds that all parties indispensable and

causes of action not severable); see also Interna-

tional Harvester Co. v. Stedman, 324 S.W.2d

543 (Tex. 1959) (disposition depended on
whether cause was severable).

19.19:2 Subsequently Added Parties

Parties added after the determination of a

motion to transfer venue are not entitled to a

hearing on any venue challenge except that an

impartial trial cannot be had in the county in

which the suit is pending or that of a mandatory

exception that was not available to the other

movant or movants. If a subsequently added

party is precluded by this rule from having a

motion to transfer considered, he may raise the

propriety of venue on appeal, provided he has

timely filed a motion to transfer. Tex. R. Civ. P.

87(5); see Hendrick Medical Center v. Howell,

690 S.W.2d 42, 44 (Tex. App.-Dallas 1985, no
writ), abrogated on other grounds by In re Team

Rocket, L.P., 256 S.W.3d 257 (Tex. 2008). A
subsequently added party challenging venue on

the basis of a permissive exception should file a

motion to transfer venue concurrently with or

before filing his answer to preserve his chal-

lenge even though the matter may not be raised

until an appeal is taken from the final judgment.
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[Section 19.20 is reserved for expansion.]

III. Law of Other Jurisdictions

19.21 When Foreign Law Used

In collections litigation, the need to apply the
law of another jurisdiction may arise in either of

two situations:

1. The plaintiff's suit may be based on a

contract enforceable under the laws of

another jurisdiction. (Judicial notice of

the law of another jurisdiction is dis-

cussed in sections 19.22 through 19.24
in this chapter.)

2. The plaintiff may be attempting to

enforce a judgment obtained in
another jurisdiction and, in response to

the defendant's plea that the foreign

court did not have jurisdiction, may
need to prove the validity of the ser-

vice of process or the validity of the

jurisdiction on which the judgment is
based. (Enforcement of foreign judg-

ments is discussed at sections 14.12

through 14.14 in this manual.)

19.22 Proving Up Law of Foreign
State

19.22:1 Motion for Judicial Notice

A motion for judicial notice under rule 202 can

be used to establish the law of a sister state.

Under Tex. R. Evid. 202-

A court upon its own motion may, or

upon the motion of a party shall, take
judicial notice of the constitutions,

public statutes, rules, regulations,

ordinances, court decisions, and com-

mon law of every other state .... A

party requesting that judicial notice

be taken of such matter shall furnish

STATE BAR OF TEXAS

the court sufficient information to

enable it properly to comply with the
request .... A party is entitled upon

timely request to an opportunity to be
heard as to the propriety of taking

judicial notice and the tenor of the
matter noticed. In the absence of

prior notification, the request may be

made after judicial notice has been

taken. Judicial notice of such matters
may be taken at any stage of the pro-

ceeding. The court's determination

shall be subject to review as a ruling

on a question of law.

Tex. R. Evid. 202.

The Texas Supreme Court has held that it is

unnecessary to plead foreign law that differs

from Texas law if a motion has been made for

judicial notice. See Daugherty v. Southern

Pacific Transportation Co., 772 S.W.2d 81, 83

(Tex. 1989). However, because notice is an

important consideration in cases involving for-

eign law, the better practice is to plead the law of

the sister state.

A motion for judicial notice under rule 202 can-

not be used to establish the law of another nation

(see section 19.24 below). See form 19-7 in this

chapter for a motion for judicial notice and form

19-8 for an order taking judicial notice.

19.22:2 Sufficient Information

Rule 202 requires the moving party

to furnish sufficient information to

the trial court for it to determine the

foreign law's applicability to the case
and to furnish all parties any notice

that the court finds necessary.... The

determination of compliance with
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these requirements is within the dis-

cretion of the trial court.

Daugherty v. Southern Pacific Transportation

Co., 772 S.W.2d 81, 83 (Tex. 1989). The motion
should contain a significant recitation of the for-

eign state's law and a citation to where the law

can be found. Pittsburgh Corning Corp. v. Wal-

ters, 1 S.W.3d 759, 769-70 (Tex. App.-Corpus
Christi 1999, pet. denied). The better practice is

to attach copies of the statutes or decisions to the

motion. See Tex. R. Evid. 901(b)(7) regarding
authentication and identification of public
records, documents, and publications and Tex.

R. Evid. 902 regarding self-authentication of

domestic public documents and records.

19.22:3 Notice

It is recommended that notice of the motion for

judicial notice be given to the adverse party,

although Tex. R. Evid. 202 provides that neces-
sity for such notice is left to the discretion of the

judge. See also Daugherty v. Southern Pacific

Transportation Co., 772 S.W.2d 81, 83 (Tex.

1989). Under rule 202, absent prior notification,

the request for an opportunity to be heard as to
the propriety of taking judicial notice and the

tenor of the matter noticed may be made after

notice has been taken.

19.22:4 Effect of Granted Motion

If the motion is granted, the court is presumed to

have the same judicial knowledge of foreign

laws as it has of its own state's laws. Marsh v.

Millward, 381 S.W.2d 110, 112 (Tex. Civ.
App.-Austin 1964, writ ref'd n.r.e.).

19.22:5 Review of Motion

Tex. R. Evid. 202 expressly states that the deter-

mination of sister-state law by motion for judi-

cial notice shall be subject to review as a

question of law. But see section 19.23 below for

a discussion of review of sister-state law under

the common-law rule.

19.23 Proving Up Law of Foreign
State (Common-Law
Method)

In addition to proof of sister-state law by a

motion for judicial notice under Tex. R. Evid.

202, the existence of sister-state law may be

brought before the court by the common-law

method of formal pleading and proof. Under the

common-law method, whether the law of

another state exists is a fact question for the jury.

Once the fact of the law is established, the ques-

tions of the applicability, competency, and con-

struction of the sister-state law are for the court.

Commercial Credit Equipment Corp. v. West,

677 S.W.2d 669, 673 (Tex. App.-Amarillo
1984, writ ref'd n.r.e.), abrogated on other

grounds by Greathouse v. Charter National

Bank-Southwest, 851 S.W.2d 173, 175 (Tex.
1992). In one case, the court ruled that if the

sister-state law consists entirely of statutes and

reports of judicial decisions, the construction

and effect of the law are issues for the court;

however, if judicial decisions of a sister state are

conflicting, or inferences of fact must be drawn,

or if the only proof offered is the parol testi-
mony of expert witnesses as to the construction

of a sister-state statute, the question of what the

foreign law is becomes one of fact for the jury.

St. Louis & Santa Fe Railway v. Conrad, 99

S.W. 209, 210-11 (Tex. Civ. App. 1906, no
writ). The court in one case found that where the

pleading gave sufficient notice to the opposing

party of the intent to rely on sister-state law, the

court could properly take judicial notice of such

law. Gould v. Awapara, 365 S.W.2d 671, 673-
74 (Tex. Civ. App.-Houston 1963, no writ).
The trend in Texas is to treat determinations of

foreign law as questions of law; however, it

appears that the determination of sister-state law

by pleading and proof is limited to appellate

review as a question of fact. Common-law

pleading and proof of sister-state law should be
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rejected whenever possible in favor of a motion
for judicial notice. See Tex. R. Evid. 901(b)(7)
regarding identification and authentication of

public records, documents, and publications and
Tex. R. Evid. 902 regarding self-authentication

of domestic public documents and records.

19.24 Determination of Law of
Another Nation

Rule 203 states:

A party who intends to raise an issue
concerning the law of a foreign coun-

try shall give notice in the pleadings

or other reasonable written notice,
and at least 30 days prior to the date
of trial such party shall furnish all

parties copies of any written materi-

als or sources that the party intends to
use as proof of the foreign law. If the

materials or sources were originally

written in a language other than

English, the party intending to rely

upon them shall furnish all parties

both a copy of the foreign language

text and an English translation. The
court, in determining the law of a for-

eign nation, may consider any mate-
rial or source, whether or not

submitted by a party or admissible

under the rules of evidence, including

but not limited to affidavits, testi-

mony, briefs, and treatises. If the

court considers sources other than

those submitted by a party, it shall
give all parties notice and a reason-

able opportunity to comment on the
sources and to submit further materi-

als for review by the court. The court,
and not a jury, shall determine the
laws of foreign countries. The court's

determination shall be subject to
review as a ruling on a question of

law.

Tex. R. Evid. 203. The law of a foreign country
cannot be determined by a motion for judicial
notice under rule 203; it must be pleaded and
proved. However, the rule greatly relaxes the
evidentiary proof requirements and creates a

procedure comparable to judicial notice. It states
that a court's determination of the law of a for-

eign country shall be reviewed as a question of
law by appellate courts. When there is a failure

of pleading or proof of the law of a foreign
country, the majority of Texas decisions pre-
sume the foreign law to be identical to Texas
law. Pauska v. Daus, 31 Tex. 67 (1868). See
Tex. R. Evid. 901(b)(7) regarding identification
and authentication of public records, documents,
and publications and Tex. R. Evid. 902 regard-
ing self-authentication of domestic public docu-
ments and records.

[Sections 19.25 through 19.30 are reserved for expansion.]

IV. Motion for Summary Judgment

19.31 Purpose of Summary
Judgment

The purpose of summary judgment is to elimi-
nate patently unmeritorious claims or untenable
defenses and to avoid delays of trial if there is
no genuine issue of fact. Swilley v. Hughes, 488

STATE BAR OF TEXAS

S.W.2d 64, 68 (Tex. 1972). Summary judgment
is not intended to deprive litigants of their right
to a full hearing on the merits of any real issue
of fact. An answer or response to an unsuccess-
ful motion for summary judgment may produce
the defendant's sworn testimony regarding his
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defenses, without need for further discovery on

those defenses.

Summary judgment is a harsh remedy with com-

plex and unclear procedural rules. All inferences

are resolved in the nonmovant's favor. The

judge (who does not risk reversal for denying a

motion for summary judgment) may be hesitant

to award a summary judgment because of the

great statistical likelihood of reversal. See David

Hittner & Lynne Liberato, Summary Judgments

in Texas, 34 Hous. L. Rev. 1303, 1364 (1998).
Summary judgments are well suited for com-

mercial litigation in which the facts are more

easily established by documentary evidence; see

sections 19.34 (sworn accounts) and 19.35

(promissory notes) below. The attorney should

carefully weigh these considerations in deter-
mining whether filing a motion for summary

judgment is warranted.

19.32 Availability of Summary
Judgment

19.32:1 Requirement of No Genuine
Issue of Material Fact

The creditor can obtain a summary judgment

against the debtor if-

(i) the deposition transcripts, inter-

rogatory answers, and other discov-

ery responses referenced or set forth
in the motion or response, and (ii) the

pleadings, admissions, affidavits,

stipulations of the parties, and

authenticated or certified public

records, if any, on file at the time of

the hearing, or filed thereafter and

before judgment with permission of

the court, show that, except as to the

amount of damages, there is no genu-

ine issue as to any material fact and

the moving party is entitled to judg-

ment as a matter of law on the issues

expressly set out in the motion or in

an answer or any other response.

Tex. R. Civ. P. 166a(c) (emphasis added).

The question "is not whether the summary judg-
ment proof raises fact issues with reference to

the essential elements of a plaintiff's claim or
cause of action, but is whether the summary
judgment proof establishes as a matter of law

that there is no genuine issue offact as to one or
more of the essential elements of the plaintiff's
cause of action." Gibbs v. General Motors

Corp., 450 S.W.2d 827, 828 (Tex. 1970).

19.32:2 Requirement of Defendant's
Appearance

The plaintiff may move for summary judgment
at any time after the adverse party has appeared
or answered. Tex. R. Civ. P. 166a(a). Summary
judgment probably ceases to be available once
the trial has begun. Many courts issue a docket
control order that sets a specified deadline for
filing dispositive motions, normally well before
the date set for trial. See Comment, Summary
Judgment in Texas: A Selective Survey, 14 Hous.

L. Rev. 854, 861-62 (1977). Summary judgment
should not be confused with judgment by
default, which is available if the defendant has

failed to appear and answer within certain time
limits. See Tex. R. Civ. P. 239.

19.33 Motion for Summary
Judgment Generally

19.33:1 Grounds

The motion must state specific grounds. Tex. R.
Civ. P. 166a(c). The language of rule 166a(c)
requiring that "the motion for summary judg-

ment shall state the specific grounds" requires
literal compliance. The grounds must be

expressly presented in the motion. The grounds

for summary judgment may not be raised only in

an accompanying brief or memorandum in sup-
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port. Sysco Food Services, Inc. v. Trapnell, 890
S.W.2d 796, 805 (Tex. 1994). The motion for
summary judgment must state the specific
grounds on which the judgment is sought, so
that the issues will be defined and the respon-
dent will be provided adequate information to
oppose it. Westchester Fire Insurance Co. v.

Alvarez, 576 S.W.2d 771, 772 (Tex. 1978), over-
ruled on other grounds by City of Houston v.

Clear Creek Basin Authority, 589 S.W.2d 671,
673 (Tex. 1979). The movant is confined to the
specific grounds set forth in the motion. See
Clear Creek Basin Authority, 589 S.W.2d at
677-78. It is unsettled what degree of specificity
is required; the form motion in this chapter
(form 19-9) summarizes the elements of the
cause and directs the court's attention to the spe-
cific admission, answer, or other response by
which the defendant has admitted each fact
establishing that element for the plaintiff.

A court may not grant summary judgment relief
for more than was specifically requested in the
motion. Mafrige v. Ross, 866 S.W.2d 590, 591
(Tex. 1993), overruled on other grounds by Leh-

mann v. Har-Con Corp., 39 S.W.3d 191, 192
(Tex. 2001).

Summary judgment may not be granted on an
issue not presented in the motion for summary

judgment. Byrdv. Woodruff, 891 S.W.2d 689,
700 (Tex. App.-Dallas 1994, writ dism'd by
agr.). "Summary judgments may not be affirmed
or reversed on grounds not expressly set forth in
the motions presented to the trial court." Bena-
vides v. Moore, 848 S.W.2d 190, 197 (Tex.
App.-Corpus Christi 1992, writ denied). Fur-
ther, summary judgment may not be granted as a
matter of law on a cause of action not addressed
in the summary judgment proceeding. City of
Beaumont v. Guillory, 751 S.W.2d 491, 492
(Tex. 1988) (per curiam).
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19.33:2 Affirmative Defenses

The movant is not required to negate affirmative

defenses. Brownlee v. Brownlee, 665 S.W.2d

111, 112 (Tex. 1984). An unpleaded affirmative
defense can be a proper basis for a summary

judgment. Roark v. Stallworth Oil & Gas, Inc.,

813 S.W.2d 492, 494 (Tex. 1991).

19.33:3 Notice

The motion and any supporting affidavits must
be filed with the court and served on the respon-
dent at least twenty-one days before the time

specified for hearing, except on leave of court,
with notice to opposing counsel. Tex. R. Civ. P.
166a(c). Service should be made in accordance

with rules 21 and21a.

The certificate of service may be modified to
include a statement that the motion for summary

judgment and all supporting affidavits were filed
and served at least twenty-one days before the
time specified for hearing. See Tex. R. Civ. P.

166a(c). If service is made by certified or regis-
tered mail or by facsimile rather than by per-
sonal service, three days must be added to the
prescribed period for notice. Tex. R. Civ. P. 21a.
Also, rule 4 applies to the calculation of the time

periods prescribed by rule 166a(c) so that the

day of service is not to be counted and the day of
hearing is. See Tex. R. Civ. P. 4.

Except with leave of court, responsive pleadings
(such as a sworn denial superseding the defen-
dant's original unsworn answer) and evidence
must be filed not later than seven days before
the hearing. Tex. R. Civ. P. 63, 166a(c); see
Goswami v. Metropolitan Savings & Loan
Ass'n, 751 S.W.2d 487, 490 (Tex. 1988)
(amended pleadings must be filed at least seven
days before trial in accordance with rule 63;
summary judgment hearing is "trial" for pur-

poses of rule 63).
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19.33:4 Judgment Nihil Dicit as
Alternative

If seeking a judgment without supporting affida-

vits, the attorney should consider a motion for

judgment nihil dicit as a speedier alternative.

See section 20.26 in this manual. The better

practice is to state an additional ground for sum-

mary judgment and support that ground with an

appropriate affidavit. If the defendant then

amends his answer to include a sworn denial, the

movant can proceed on the additional summary

judgment ground.

19.34 Use of Summary Judgment in
Suit on Sworn Account

19.34:1 Based on Defendant's
Unsworn Denial

Normally a summary judgment may not be

obtained on the ground of deficiencies in plead-

ings or on the nonmovant's failure to file a

response (see section 19.39:1 below). However,

a summary judgment is proper if the plaintiff's

sworn account petition is supported by an affida-

vit based on the personal knowledge of the affi-

ant that conforms with rule 185 and the

defendant fails to file a sworn denial in his

answer as required by rule 93(10). Tex. R. Civ.

P. 93(10), 166a(f), 185; Notgrass v. Equilease

Corp., 666 S.W.2d 635, 639 (Tex. App.-
Houston [1st Dist.] 1984, writ ref'd n.r.e.); see

also Brightwell v. Barlow, Gardner, Tucker &

Garsek, 619 S.W.2d 249, 252-53 (Tex. Civ.
App.-Fort Worth 1981, no writ); Zemaco, Inc.

v. Navarro, 580 S.W.2d 616, 620 (Tex. Civ.
App.-Tyler 1979, writ dism'd).

Sworn account cases are an exception to the

general rule that pleadings are not summary

judgment proof. If the respondent has failed to

file a proper verified denial of a suit on sworn

account, the pleadings can be the basis for sum-

mary judgment. Enernational Corp. v. Exploita-

tion Engineers, Inc., 705 S.W.2d 749, 750 (Tex.

App.-Houston [1st Dist.] 1986, writ ref'd

n.r.e.); Waggoners' Home Lumber Co. v. Bendix

Forest Products Corp., 639 S.W.2d 327, 328
(Tex. App.-Texarkana 1982, no writ); see also

Hidalgo v. Surety Savings & Loan Ass 'n, 462

S.W.2d 540, 543 n.1 (Tex. 1971) (summary
judgment could be granted on pleadings for suit

on sworn account).

A sworn general denial is not sufficient to pre-

vent a summary judgment in a suit on a sworn

account. Espinoza v. Wells Fargo Bank, N.A.,

02-13-00111-CV (Tex. App.-Fort Worth 2013,
pet. ref'd); Huddleston v. Case Power & Equip-

ment Co., 748 S.W.2d 102, 103 (Tex. App.-
Dallas 1988, no writ). The "written denial, under

oath" required by rule 185 must also comply

with Tex. R. Civ. P. 93(10), which requires a
special sworn denial in the defendant's answer

to put the plaintiff's claim at issue. Cooper v.

Scott Irrigation Construction, Inc., 838 S.W.2d

743, 746 (Tex. App.-El Paso 1992, no writ);
Huddleston, 748 S.W.2d at 103. "In the absence

of a sworn denial meeting the requirements of

the rule, the account is received as prima facie

evidence as against a defendant sued thereon,

and the defendant may not dispute the receipt of

the items or services, or the correctness of the

stated charges although he may defend on other

grounds." Rizk v. Financial Guardian Insurance

Agency, Inc., 584 S.W.2d 860, 862 (Tex. 1979).
When a party suing on a sworn account files a

motion for summary judgment on the singular

ground that the nonmovant's pleading is insuffi-

cient under rules 185 and 93(10) because no

proper sworn denial is filed, the nonmovant may

amend and file a proper sworn denial. Requipco,

Inc. v. Am-Tex Tank & Equipment, Inc., 738

S.W.2d 299, 303 (Tex. App.-Houston [14th
Dist.] 1987, writ ref'd n.r.e.) (where party suing

on sworn account theory files its motion for

summary judgment on sole ground that defen-

dant has failed to file proper sworn denial,

defendant may file amended answer to suit con-

taining proper sworn denial as late as day of

trial, but before he announces ready for trial),
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citing Magnolia Fruit & Produce Co. v. Unicopy

Corp. of Texas, 649 S.W.2d 794, 797 (Tex.
App.-Tyler 1983, writ dism'd w.o.j.). The non-
movant is not precluded from amending and fil-
ing a proper sworn denial to the suit by the time

allowed under rule 63. See Magnolia Fruit &

Produce Co., 649 S.W.2d at 797; but see John
C. Flood of DC, Inc. v. Supermedia, LLC, 408

S.W.3d 645, 653-54 (Tex. App.-Dallas 2013,
pet. denied) (amended answer filed less than an
hour before scheduled start of summary judg-
ment hearing and without leave of court not con-
sidered in summary judgment proceeding).

19.34:2 Plaintiff's Pleadings

There is no requirement that an account be
pleaded with particularity or description of the
nature of its component parts unless special
exceptions to the pleadings have been raised by
the defendant and sustained by the trial court.
Tex. R. Civ. P. 185. In the repleading of such
cases, the account pleaded should show the
nature of the item sold, the date, and the charge.
David Hittner & Lynne Liberato, Summary
Judgment in Texas, 34 Hous. L. Rev. 1303,
1379-80 (1998). The court in one case found the
pleadings to be legally insufficient to support

summary judgment because they did not include
a key to abbreviations or other explanations of
the meanings of the items listed. See Price v.

Pratt, 647 S.W.2d 756, 757 (Tex. App.-Corpus
Christi 1983, no writ). A key or explanation of
invoicing and billing done with computer num-
bers or abbreviations should be attached to the
pleadings or be readily available if repleading is
necessary. Hittner & Liberato at 1380.

If the motion for summary judgment is filed
after the defendant timely files a proper, verified
denial, the plaintiff will be required to submit
summary judgment proof that establishes as a
matter of law that no genuine issue of material
fact exists as to the essential elements of the
plaintiff's common-law cause of action. See

Gibbs v. General Motors Corp., 450 S.W.2d

STATE BAR OF TEXAS

827, 828 (Tex. 1970). The essential elements of

a common-law action on a sworn account are

that (1) there was a sale and delivery of mer-

chandise; (2) the amount of the account is just-

that is, the prices charged are in accordance with

an agreement and are the usual, customary, and
reasonable prices for that merchandise; and (3)

the amount is unpaid. Pat Womack, Inc. v.

Weslaco Aviation, Inc., 688 S.W.2d 639, 641
(Tex. App.-Corpus Christi 1985, no writ); Hit-
tner & Liberato at 1382; see also Airborne

Freight Corp. v. CRB Marketing, Inc., 566

S.W.2d 573, 574 (Tex. 1978) (per curiam). See
the discussion of summary judgment proof at

section 19.39 below.

See form 19-10 for an example of grounds to

use when filing a motion for summary judgment

on a sworn account.

19.35 Use of Summary Judgment in
Suit on Promissory Note

Summary judgment may be appropriate in a suit
on a promissory note if no defense is offered or

if the defendant does not present evidence in

proper form to raise a fact issue on the elements

necessary to his affirmative defense. See Seale v.

Nichols, 505 S.W.2d 251, 254 (Tex. 1974).
Summary judgment may also be available if the

defendant's answers to requests for admissions

judicially admit the necessary elements of the

action. See, e.g., Costello v. Johnson, 680
S.W.2d 529, 530-31 (Tex. App.-Dallas 1984,
writ ref'd n.r.e.) (answers to requests admitted

execution of promissory notes, their validity,

demand, and acceleration).

It is not necessary to attach the original of the

note to the affidavit. A photocopy is proper sum-
mary judgment evidence if the party introducing

the copy swears it is a true and correct copy of

the original note. Life Insurance Co. of Virginia

v. Gar-Dal, Inc., 570 S.W.2d 378, 380 (Tex.
1978); see Zarges v. Bevan, 652 S.W.2d 368,
369 (Tex. 1983) (real estate lien note). If a
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sworn or certified copy is attached, the motion
or affidavit must clearly establish that the plain-

tiff is in possession of the note and is its present
owner and holder. Texas National Corp. v.

United Systems International, Inc., 493 S.W.2d

738, 741 (Tex. 1973); see Tex. R. Civ. P.
166a(f). If the note is valid and complete on its
face, the parol evidence rule excludes the non-

movant's oral statements that allege fraud or

other extrinsic representations related to the
contractual agreement. Town North National

Bank v. Broaddus, 569 S.W.2d 489, 491-92
(Tex. 1978). See also Tex. Bus. & Com. Code

26.02.

Selective Survey, 14 Hous. L. Rev. 854, 893-97

(1977).

See form 19-11 in this chapter for an example of
the grounds to use when filing a motion for sum-
mary judgment in a suit on a promissory note.

19.36 Use of Summary Judgment in
Suit for Breach of Contract

In breach of contract cases, the motion for sum-

mary judgment and supporting evidence must
prove-

1. the existence of a valid contract;

In a deficiency suit, the burden of pleading that

the disposition of collateral was commercially
reasonable is on the creditor. This burden may

be satisfied by averring generally that all condi-

tions precedent have been met. In that case, the
creditor is required to prove commercial reason-

ableness only if the debtor specifically denies it
in his answer. Greathouse v. Charter National

Bank-Southwest, 851 S.W.2d 173, 176-77 (Tex.
1992).

In a suit on a promissory note, a movant for

summary judgment could discharge the burden

of proof without producing the note if its terms

were established by affidavit or other proper

summary judgment proof. The relevant terms of

the note are the original principal amount, pay-

ment schedule, maturity date, interest rate (pre-

maturity and postmaturity), default provisions,

acceleration terms or notice, demand, and pre-

sentment requirements. Sorrells v. Giberson,

780 S.W.2d 936, 938 (Tex. App.-Austin 1989,
writ denied).

For a discussion of the use of summary judg-

ment in a suit on a negotiable instrument, see

Comment, Summary Judgment in Texas: A

2. performance or tendered performance

by the plaintiff creditor;

3. breach of the contract by the defen-

dant debtor; and

4. damages sustained by the plaintiff

creditor as a result of the breach.

SLTDealer Group, Ltd. v. Americredit Financial

Services, Inc., 336 S.W.3d 822, 828 (Tex.
App.-Houston [1st Dist.] 2011, no pet.).

The universal rule for measuring damages for

the breach of a contract is just compensation for

the loss or damage actually sustained. Qaddura

v. Indo-European Foods, Inc., 141 S.W.3d 882,
888 (Tex. App.-Dallas 2004, pet. denied) (cit-
ing Stewart v. Basey, 245 S.W.2d 484, 486 (Tex.
1952)). The most common interest protected in

breach of contract cases is the expectation, or

benefit-of-the-bargain, interest. Qaddura, 141

S.W.3d at 888-89. The supporting evidence
most often includes documents and affidavits,

each of which must satisfy standards for admis-

sibility.

See form 19-14 in this chapter for an example of

the grounds to use when filing a motion for sum-

mary judgment in a suit for breach of contract.
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19.37 Use of Summary Judgment in
Suit on Account Stated

In an account stated case, the motion for sum-

mary judgment and supporting evidence must
prove-

1. transactions between the parties gave

rise to the indebtedness of one party to

the other;

2. there was an agreement, express or

implied, between the parties that fixed

the amount due; and

3. the party to be charged made an

express or implied promise to pay the

indebtedness.

McFarland v. Citibank (S.D.), N.A., 293 S.W.3d
759, 763 (Tex. App.-Waco 2009, no pet.);
Dulong v. Citibank (S.D.), N.A., 261 S.W.3d
890, 893 (Tex. App.-Dallas 2008, no pet.).

Summary judgment on an account stated claim

is proper if the evidence shows account state-

ments were sent to the debtor, charges and pay-

ments were made on the account, fees and

interest were charged on the account, and there

is no evidence debtor ever disputed the fees or

charges reflected on the statements. Hays v. Citi-

bank (South Dakota), N.A., No. 05-11-00187-
CV (Tex. App.-Dallas 2012, no pet.) (mem.
op.). Judgment may be rendered on less than all

the relief sought. Pegasus Transportation

Group, Inc. v. CSX Transportation, Inc., 05-12-

00465-CV (Tex. App.-Dallas, Aug. 14, 2013,
no pet.) (mem. op.); see also Tex. R. Civ. P.

166a(e).

See form 19-13 in this chapter for an example of

the grounds to use when filing a motion for sum-

mary judgment in a suit on an account stated.
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19.38 Use of Summary Judgment in
a Suit on Guaranty

In a suit on a guaranty, the motion for summary

judgment and supporting evidence must estab-

lish-

1. the existence and ownership of the

guaranty contract;

2. the terms of the underlying contract by

the builder;

3. the occurrence of the conditions on

which liability is based; and

4. the failure or refusal to perform the

promise by the guarantor.

Marshall v. Ford Motor Co., 878 S.W.2d 629,
631 (Tex. App.-Dallas 1994, no writ); see also
Burchfield v. Prosperity Bank, 408 S.W.3d 542
(Tex. App.-Houston [1st Dist.] 2013, no pet.)

(bank may obtain summary judgment for entire
indebtedness from a jointly-and-severally liable

coguarantor for deficiency on note); 84 Lumber

Co., L.P v. David Powers, 393 S.W.3d 299 (Tex.
App.-Houston [1st Dist.] 2012, pet. denied)

(corporate guarantor held liable for full amount

of judgment against corporation).

A signature followed by corporate office will

result in personal liability in which the individ-

ual is clearly designated within the instrument as

personal surety for the principal. Material Part-

nerships, Inc. v. Ventura, 102 S.W.3d 252, 259
(Tex. App.-Houston [14th Dist.] 2003, pet.
denied); see also American Petrofina Co. of

Texas v. Bryan, 519 S.W.2d 484, 487 (Tex. Civ.
App.-El Paso 1975, no writ). The fact that a

person is under an agency relation to another

that is disclosed does not prevent him from

becoming personally liable if the terms of the

contract clearly establish the personal obliga-

tion. American Petrofina, 519 S.W.2d at 487.

The addition of the corporate office by the sig-

nature may be construed as description personae

of the signator rather than an indication of the

capacity in which he signs. Material Partner-
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ships, 102 S.W.3d at 259. "If the guaranty
instrument is so worded that it can be given a

certain or definite legal meaning or interpreta-

tion, it is not ambiguous and the court will con-

strue the contract as a matter of law." Western

Bank-Downtown v. Carline, 757 S.W.2d 111,

114 (Tex. App.-Houston [1st Dist.] 1988, writ
ref'd) (citing Coker v. Coker, 650 S.W.2d 391
(Tex. 1983)).

See form 19-12 in this chapter for an example of
the grounds to use when filing a motion for sum-

mary judgment in a suit on a guaranty.

19.39 Summary Judgment Proof

19.39:1 Evidence Generally

The mere filing of a pleading or a response to a
summary judgment motion does not satisfy the

burden of coming forward with sufficient evi-

dence to prevent summary judgment from being
granted. American Petrofina, Inc. v. Allen, 887

S.W.2d 829, 830 (Tex. 1994). Summary judg-
ment evidence is not required to be described or
set out in the motion in order to be considered.

Wilson v. Burford, 904 S.W.2d 628, 629 (Tex.
1995) (per curiam). The usual practice is to

describe in the motion or in a supporting brief

the summary judgment proof relied on. To be

considered by the trial or reviewing court, sum-

mary judgment evidence must be presented in a

form that would be admissible at trial, although

affidavit testimony is proper summary judgment

evidence. See Hidalgo v. Surety Savings & Loan

Ass'n, 462 S.W.2d 540, 545 (Tex. 1971). A
party must object in writing to the form of sum-

mary judgment evidence and place the objec-

tions before the trial court, or the objection will

be waived. Grand Prairie Independent School

District v. Vaughan, 792 S.W.2d 944, 945 (Tex.
1990) (per curiam); see also Tex. R. Civ. P.

166a(f). A nonmovant is not required to produce

evidence to avoid summary judgment unless the

movant has proved its case as a matter of law.

Priesmeyer v. Pacific Southwest Bank, FS.B.,

917 S.W.2d 937, 940 (Tex. App.-Austin 1996,
no writ).

Summary judgment evidence must be properly

before the court to be considered. See Walker v.
Sharpe, 807 S.W.2d 442, 447 (Tex. App.-
Corpus Christi 1991, no writ). Summary judg-
ment evidence may be filed late, but only with
leave of court. Benchmark Bank v. Crowder, 919

S.W.2d 657, 663 (Tex. 1996). A trial court can
consider only evidence on file at the time of the
hearing or filed after the hearing and before

judgment with permission of the court. Leinen v.

Buffington's Bayou City Service Co., 824

S.W.2d 682, 685 (Tex. App.-Houston [14th
Dist.] 1992, no writ). Summary judgment evi-

dence must be submitted, at the latest, by the

date summary judgment is rendered. Pries-
meyer, 917 S.W.2d at 939.

19.39:2 Discovery Documents

Deposition transcripts, answers to interrogato-

ries, admissions, affidavits, stipulations of the

parties, and authenticated or certified public
records can support a summary judgment. Tex.

R. Civ. P. 166a(c); see generally Hidalgo v.

Surety Savings & Loan Ass'n, 462 S.W.2d 540
(Tex. 1971). Any document offered in a sum-

mary judgment proceeding or on which sum-

mary judgment is rendered must be on file at the

time of the hearing or filed thereafter and before

judgment with permission of the court. Tex. R.

Civ. P. 166a(c). Such documents need not be for-

mally introduced at the summary judgment

hearing; it is sufficient if they are on file. Tex. R.

Civ. P. 166a(c); Perry v. Aggregate Plant Prod-
ucts Co., 786 S.W.2d 21, 23 (Tex. App.-San
Antonio 1990, writ denied); Able Finance Co. v.

Whitaker, 388 S.W.2d 437, 439 (Tex. Civ.
App.-Tyler 1965, writ dism'd by agr.).

Tex. R. Civ. P. 166a(d) provides a mechanism

for using as summary judgment proof discovery

evidence that previously had not been filed with

the clerk. Deposition excerpts submitted as sum-
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mary judgment evidence need not be authenti-
cated. McConathy v. McConathy, 869 S.W.2d
341, 342 (Tex. 1994) (holding that rule 166a(d)
supersedes prior case law authentication
requirements, including former requirement to
include copy of court reporter's certificate as
well as original affidavit certifying authenticity
of copied excerpts); see also E.B. Smith Co. v.

United States Fidelity & Guaranty Co., 850
S.W.2d 621, 624 (Tex. App.-Corpus Christi
1993, writ denied) (interpreting term "specific
references" in rule 166a(d)); but see Blanche v.
First Nationwide Mortgage Corp., 74 S.W.3d
444, 452 (Tex. App.-Dallas 2002, no pet.)

(holding that the rationale in McConathy is lim-
ited to depositions). See Tex. R. Evid. 901(b)(7),
902, regarding authentication of public docu-
ments and records.

19.39:3 Witness Testimony

Oral testimony cannot be received at the hear-
ing. Affidavits of interested witnesses and
expert witnesses may support a summary judg-
ment, which "may be based on uncontroverted

testimonial evidence of an interested witness, or
of an expert witness as to subject matter con-
cerning which the trier of fact must be guided
solely by the opinion testimony of experts, if the
evidence is clear, positive and direct, otherwise
credible and free from contradictions and incon-
sistencies, and could have been readily contro-
verted." Tex. R. Civ. P. 166a(c). For an
interested witness's testimony to establish fact,
as a matter of law, it must "[have] no circum-
stances in evidence tending to discredit or
impeach such testimony." Swilley v. Hughes,

488 S.W.2d 64, 67 (Tex. 1972) (quoting Great
American Reserve Insurance Co. v. San Antonio
Plumbing Supply Co., 391 S.W.2d 41 (Tex.
1965)).

The supreme court has held:

"[C]ould have been readily contro-
verted" does not simply mean that the

STATE BAR OF TEXAS

movant's summary judgment proof

could have been easily and conve-

niently rebutted. Rather, it means that

testimony at issue is of a nature

which can be effectively countered

by opposing evidence. If the credibil-
ity of the affiant or deponent is likely

to be a dispositive factor in the reso-

lution of the case, then summary

judgment is inappropriate. On the

other hand, if the non-movant must,
in all likelihood, come forth with

independent evidence to prevail, then

summary judgment may well be

proper in the absence of such contro-

verting proof.

Casso v. Brand, 776 S.W.2d 551, 558 (Tex.
1989) (footnote omitted).

19.39:4 Affidavits

A motion for summary judgment need not be

supported by affidavits. Teer v. Duddlesten, 641

S.W.2d 569, 576 (Tex. App.-Houston [14th
Dist.] 1982), rev'd on other grounds, 664

S.W.2d 702 (Tex. 1984). The court may con-
sider depositions, the answers to interrogatories,

admissions, and certified copies of documents

without the necessity of a supporting affidavit

by a witness. Teer, 641 S.W.2d at 576; Citizens

State Bank of Dickinson v. Shapiro, 575 S.W.2d

375, 383 (Tex. Civ. App.-Tyler 1978, writ
ref'd n.r.e.). It is unusual, however, for a sum-
mary judgment to be granted without supporting

affidavits. David Hittner & Lynne Liberato,

Summary Judgments in Texas, 34 Hous. L. Rev.

1303, 1335 (1998).

Affidavits may be used as summary judgment

proof. Tex. R. Civ. P. 166a(c). If all material

facts are established by other competent evi-

dence (depositions, admissions, answers to
interrogatories, stipulations of the parties,

authenticated or certified public records, and in

some cases pleadings), an affidavit is not strictly

necessary; in practice, however, it is often
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required or expected by the court, and every

summary judgment motion should have attached

one or more affidavits (not executed by the

attorney) establishing all elements of the cause

and an affidavit by the attorney to support attor-

ney's fees. For sample affidavits, see forms

19-16 (sworn account), 19-17 (promissory

note), and 19-18 (attorney's fees) in this chapter;

affidavits for other kinds of actions can be

drafted by stating the elements pleaded in the

petition or motion, using these affidavit forms as

a model.

While affidavits customarily state that the facts

recited therein are "true and correct," that recita-

tion is not necessarily required. For example,

when an affidavit is based on personal knowl-

edge and is subscribed to and sworn before a

notary public, it is not defective if, when consid-

ered in its entirety, its obvious effect is that the

affiant is representing that the facts stated

therein are true and correct. See Kyle v. Country-

wide Home Loans, Inc., 232 S.W.3d 355, 361
(Tex. App.-Dallas 2007, pet. denied) (citing
Federal Financial Co. v. Delgado, 1 S.W.3d

181, 184 (Tex. App.-Corpus Christi 1999, no
pet.)). This is a subjective determination that

may be avoided by making the customary recita-

tion that the recitations in the affidavit are "true

and correct."

Business records affidavits under Tex. R. Evid.

902(1) are frequently used in collections cases

to prove up the debt. Rule 902(10)(b) sets out a

form of affidavit for use when business records

are introduced under rule 803(6). The form is

not exclusive. Tex. R. Evid. 902(10)(b). The rule
provides that a business records affidavit "shall

be sufficient if it follows [the prescribed form]

though [the prescribed form] shall not be exclu-

sive, and an affidavit which substantially com-

plies with [the rule] shall suffice." Tex. R. Evid.

902(10)(b). An affidavit must only substantially
comply with the sample provided within the

rule. See Rockwall Commons Associates, Ltd. v.

MRC Mortgage Grantor Trust I, 331 S.W.3d
500, 509 (Tex. App.-El Paso 2010, no pet.);
Kyle, 232 S.W.3d at 360-61. Consequently, a
business records affiant is not required to recite

the exact words that appear in rule 902(10)(b).

The rules of evidence do not require that the

qualified witness who lays the predicate for the

admission of business records be their creator or

have personal knowledge of the contents of the

record; the witness is required only to have per-

sonal knowledge of the manner in which the

records were kept. Damron v. Citibank (S.D.),

N.A., No. 03-09-00438-CV, 2010 Tex. App.
LEXIS 7054, at *10-11 (Tex. App.-Austin
Aug. 25, 2010, pet. denied); Nice v. Dodeka,
L.L.C., No. 09-10-00014-CV, 2010 Tex. App.
LEXIS 8922, at *12-13 (Tex. App.-Beaumont

Nov. 10, 2010, no pet.). Once a successor is

assigned the rights to contracts in a case, it is not

necessary that the predecessor verify those

records through a separate custodian of records

affidavit. See Rockwall Commons Associates,

Ltd., 2010 WL 5387598, at *9.

The court may permit affidavits to be supple-

mented or opposed by depositions or by further

affidavits. In order for defects in the form of

affidavits or attachments to be grounds for

reversal, they must be specifically identified by

objection and the movant must be given the

opportunity to amend. If the movant refuses to

amend, the defects will constitute grounds for

reversal. Tex. R. Civ. P. 166a(f).

A party can recover reasonable attorney's fees

and other reasonable expenses incurred by the

filing of affidavits by his opponent under rule

166a if it appears to the court's satisfaction that

they were presented in bad faith or solely for the

purpose of delay, and any offending party or

attorney may be adjudged guilty of contempt.

Tex. R. Civ. P. 166a(h).
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19.39:5 Competence of Evidence

Expert opinion does not establish fact as a mat-
ter of law. Gibbs v. General Motors Corp., 450

S.W.2d 827, 829 (Tex. 1970); Broussard v.
Moon, 431 S.W.2d 534, 537 (Tex. 1968). The
mere assertion of a legal conclusion will not
establish a fact in support of a motion for sum-
mary judgment or raise an issue of fact in oppo-
sition to a motion. Mercer v. Daoran Corp., 676

S.W.2d 580, 583 (Tex. 1984); Hidalgo v. Surety
Savings & Loan Ass'n, 487 S.W.2d 702, 703
(Tex. 1972) (per curiam). Nor will hearsay state-

ments discharge the burden of establishing fact.
Box v. Bates, 346 S.W.2d 317, 319 (Tex. 1961).
However, Tex. R. Evid. 802 states, "Inadmissi-
ble hearsay admitted without objection shall not

be denied probative value merely because it is
hearsay." Tex. R. Evid. 802. In INA of Texas v.

Bryant, 686 S.W.2d 614 (Tex. 1985), the court
of appeals considered hearsay evidence admit-
ted without objection in reversing the trial
court's grant of summary judgment. In affirming

the decision, the supreme court expressly did not

address the issue of the appellate court's consid-
eration of hearsay statements. See INA of Texas,

686 S.W.2d at 615.

19.39:6 Burden of Proof

The movant for summary judgment has the bur-

den of showing that there is no genuine issue of
material fact and that he is entitled to judgment

as a matter of law. Teer v. Duddlesten, 664
S.W.2d 702, 703 (Tex. 1984); Gibbs v. General
Motors Corp., 450 S.W.2d 827, 828 (Tex.
1970); Fulenwider v. City of Teague, 680
S.W.2d 582, 584 (Tex. App.-Waco 1984, no
writ); see also Tex. R. Civ. P. 166a(c). In decid-
ing whether there is a disputed material fact
issue, evidence favorable to the nonmovant will

be taken as true; every reasonable inference
must be indulged in favor of the nonmovant and

STATE BAR OF TEXAS

any doubts resolved in the nonmovant's favor;
the nonmovant opposing summary judgment is

not required to establish his right to prevail.

Montgomery v. Kennedy, 669 S.W.2d 309, 311
(Tex. 1984); Fulenwider, 680 S.W.2d at 584.

Summary judgment is proper if the movant con-
clusively proves all the essential elements of his
cause of action or defense as a matter of law.

Odeneal v. Van Horn, 678 S.W.2d 941 (Tex.
1984); City of Houston v. Clear Creek Basin

Authority, 589 S.W.2d 671, 678 (Tex. 1979).

The Supreme Court of Texas, in distinguishing
Texas law from federal law, has stated that "we
never shift the burden of proof to the non-
movant unless and until the movant has 'estab-
lish[ed] his entitlement to a summary judgment

on the issues expressly presented to the trial
court by conclusively proving all essential ele-

ments of his cause of action or defense as a mat-
ter of law."' Casso v. Brand, 776 S.W.2d 551,

556 (Tex. 1989) (quoting Clear Creek Basin
Authority, 589 S.W.2d at 678 n.5).

Once the movant has presented proper and suffi-
cient summary judgment proof, the burden shifts

to the nonmovant to come forward by written
motion and sworn proof to controvert the sum-
mary judgment proof. Clear Creek Basin

Authority, 589 S.W.2d at 678. A summary judg-
ment cannot be granted on the failure of the non-
movant's proof if the movant has not

conclusively established his cause of action.

Clear Creek Basin Authority, 589 S.W.2d at
678. "If the party opposing a summary judgment
relies on an affirmative defense, he must come
forward with summary judgment evidence suffi-

cient to raise an issue of fact on each element of
the defense to avoid summary judgment."
Brownlee v. Brownlee, 665 S.W.2d 111, 112
(Tex. 1984) (citing Clear Creek Basin Authority,

589 S.W.2d at 678-79).
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19.40 Partial Summary Judgment

19.40:1 Uncontroverted Facts

A partial summary judgment may be granted if

there is no genuine issue of material fact on

some issues-for example, liability-reserving

all controverted issues for trial. Tex. R. Civ. P.
166a(a), (e).

19.40:2 Controverted Facts

If practicable, the court at a summary judgment

hearing may, by examining the pleadings and

evidence before it and interrogating attorneys,

ascertain those material facts that exist and
make an order specifying the facts that are

established as a matter of law, and direct such
further proceedings in the action as are just. Tex.

R. Civ. P. 166a(e). For a form for such a partial

summary judgment, see form 20-7 in this man-

ual.

19.41 Attorney's Fees

Attorney's fees must be specifically pleaded to

be recovered. Reintsma v. Greater Austin Apart-

ment Maintenance, 549 S.W.2d 434, 437 (Tex.

Civ. App.-Austin 1977, writ dism'd). Attor-
ney's fees included in a motion for summary

judgment must be proved by the same summary

judgment standards as the underlying cause.

Bakery Equipment & Service Co. v. Aztec Equip-

ment Co., 582 S.W.2d 870, 873 (Tex. Civ.

App.-San Antonio 1979, no writ). The notice

and time requirements of chapter 38 of the Civil
Practice and Remedies Code must be met. See

Tex. Civ. Prac. & Rem. Code 38.001-.002.
See generally David Hittner & Lynne Liberato,

Summary Judgments in Texas, 34 Hous. L. Rev.

1303, 1375-77 (1998).

Rule 166a(c) authorizes a summary judgment

based on "uncontroverted testimonial evidence

of an ... expert witness as to subject matter con-

cerning which the trier of fact must be guided

solely by the opinion testimony of experts, if the

evidence is clear, positive and direct, otherwise

credible and free from contradictions and incon-

sistencies, and could have been readily contro-

verted." Tex. R. Civ. P. 166a(c). An affidavit

filed by the movant's attorney setting forth his
opinion regarding reasonable attorney's fees is

sufficient to support an award of attorney's fees,

if uncontroverted by the nonmovant. Sunbelt

Construction Corp. v. S&D Mechanical Con-

tractors, Inc., 668 S.W.2d 415, 418 (Tex.
App.-Corpus Christi 1983, writ ref'd n.r.e.);
Bado Equipment Co. v. Ryder Truck Lines, 612

S.W.2d 81, 83 (Tex. Civ. App.-Houston [14th
Dist.] 1981, writ ref'd n.r.e.), disapproved of on

other grounds by McConnell v. Southside Inde-

pendent School District, 858 S.W.2d 337, 340
n.3 (Tex. 1993). Use of an affidavit is recom-

mended; see form 19-18 in this chapter. For fur-

ther discussion of attorney's fees in summary

judgment proceedings, see section 1.27:4 in this

manual.
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Business Records Affidavit

Form 19-1

Certain business memoranda and records may be admitted in evidence based on this affidavit without
the necessity of proving them by a witness at trial or by a deposition; certain notice requirements must
be met, and the affidavit and records must be filed with the clerk at least fourteen days before trial.
Tex. R. Evid. 902(10). For a notice to other parties, see form 19-2 in this chapter. If a copy of this affi-
davit is served on the defendant or the defendant's attorney, it should not be necessary to serve form
19-2 in addition to serving the affidavit. For a discussion of business records introduced by affidavit,
see section 1.32:4.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Business Records Affidavit

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi-

ant], who swore on oath that the following facts are true:

"My name is [name of affiant]. I am of sound mind, capable of making this affidavit,

and personally acquainted with the facts herein stated.

"I am the custodian of the records of [name of employer]. Attached hereto are [number]

pages of records from [name of employer]. These records are kept by [name of employer] in

the regular course of business, and it was the regular course of business of [name of employer]

for an employee or representative of [name of employer] with knowledge of the act, event,

condition, opinion, or diagnosis recorded to make the record or to transmit information

thereof to be included in the record, and the record was made at or near the time or reasonably

soon thereafter. The records attached hereto are the original or exact duplicates of the origi-

nal."

[Name of affiant]

Affiant

SWORN TO AND SUBSCRIBED before me on

STATE BAR OF TEXAS 19-1-1
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Business Records Affidavit

Notary Public, State of Texas

Attach a copy of each memorandum or record.

STATE BAR OF TEXAS19-1-2
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Notice to Other Party of Filing of Business Records Affidavit

Form 19-2

If business records are sought to be admitted in evidence on affidavit at trial, a business records affida-
vit and the accompanying records must be filed with the clerk of the court at least fourteen days before
trial commences, and the other parties to the suit, including the defendant or the defendant's attorney,
if he has one, must be given prompt notice of the filing of the records and affidavit. Tex. R. Evid.
902(10). Service of the notice may be made by any method authorized by rule 21a. Tex. R. Evid.
902(10). For a business records affidavit, see form 19-1 in this chapter. If a copy of form 19-1 is served
on the defendant or the defendant's attorney, it should not be necessary to serve this notice in addition
to serving the affidavit. For a discussion of business records introduced by affidavit, see section 1.32:4.

Notice to Other Party of Filing of Business Records Affidavit

[Name and address of defendant's attorney]

Re: [style of case]
Cause No. [number]
[designation and location of court]

[Salutation]

Pursuant to the provisions of rule 902 of the Texas Rules of Civil Procedure, [name of

affiant], an employee of [name of employer], has executed an affidavit in support of certain

business memoranda or records relevant to the referenced cause.

The affidavit and copies of the records have been filed with the court clerk for inclusion

with the papers in the referenced cause and are available for your inspection and copying. The

business records are to be used as evidence at the trial of the referenced cause.

Sincerely yours,

[Name of attorney]

Certified Mail No. [number]
Return Receipt Requested

c: [court clerk]
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Affidavit Concerning Cost and Necessity of Services

Form 19-3

The procedure for affidavits concerning cost and necessity of services is governed by Tex. Civ. Prac.
& Rem. Code 18.001; the form of the affidavit is contained in section 18.002.

[Caption. See 3 of the Introduction in volume I of this manual.]

Affidavit Concerning Cost and Necessity of Services

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi-

ant], who swore on oath that the following facts are true:

"My name is [name of affiant]. I am of sound mind and capable of making this affidavit.

Select one of the following. Select the first option if the affiant
is the person providing the service. Select the second option if
the affiant is the custodian of business records.

"On [date] I provided a service to [name of person who received service]. An itemized

statement of the service and the charge for the service is attached to this affidavit and is a part

of this affidavit.

Or

"I am the person in charge of the records of [name of person who provided service].

Attached to this affidavit are records that provide an itemized statement of the service and the

charge for the service that [name of person who provided service] provided to [name of person

who received service] on [date]. The attached records are a part of this affidavit.

"The attached records are kept by me in the regular course of business. The information

contained in the records was transmitted to me in the regular course of business by [name of

person who provided service] or an employee or representative of [name of person who pro-

vided service] who had personal knowledge of the information. The records were made at or
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Affidavit Concerning Cost and Necessity of Services

near the time or reasonably soon after the time that the service was provided. The records are

the original or an exact duplicate of the original.

Continue with the following.

"The service [I] provided was necessary, and the amount that [I/was] charged for the

service was reasonable at the time and place that the service was provided."

[Name of affiant]

SIGNED under oath before me on

Notary Public, State of Texas

0
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Plaintiff's Response to Motion to Transfer Venue

Form 19-4

This form contains sample allegations relating to venue situations frequently encountered in collec-
tions litigation. For a discussion of the response to motion to transfer venue, see section 19.16:2 in this
chapter. Venue is discussed generally in sections 19.11 through 19.15.

[Caption. See 3 of the Introduction in volume I of this manual.]

Plaintiff's Response to Motion to Transfer Venue

1. Parties. [Name of plaintiff], Plaintiff, files this Response to Motion to Transfer

Venue filed herein by [name of defendant], Defendant, and as grounds would show the Court

the following:

Paragraph 2. is an example only; the actual allegations must
be drafted to fit the fact situation.

2. Facts. This action is based on a written contract between Plaintiff and Defen-

dant. Under its express terms, Defendant was obligated to pay $5,000 to Plaintiff in Austin,

Travis County, Texas, on June 17, 2010. Defendant defaulted on the obligation, as alleged in

Plaintiff's original petition on file in this cause. The petition is adopted and incorporated by

reference into this response. The allegations in the petition are true and correct.

3. Denials. Plaintiff denies that this suit is not filed in the proper county. Plaintiff

further denies that [mandatory/permissive] venue of this action is set in [county named by the

defendant] County by [statutory authority cited by the defendant]. [Continue with specific

denials of venue facts asserted by the defendant in his motion to transfer venue.]

4. Venue Facts. [Set out venue facts that are specifically denied by the defendant in

his motion to transfer venue and that are to be established by prima facie proof through the

affidavits and attachments attached to this motion.]

Continue with the following.
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Plaintiff's Response to Motion to Transfer Venue

Because of the foregoing facts, venue in this cause is proper in [county] County, Texas,

pursuant to [statutory authority, e.g., section 15.035 of the Texas Civil Practice and Remedies

Code].

5. Prayer. Plaintiff prays that Defendant's Motion to Transfer Venue be in all

things overruled and that Plaintiff be granted all further relief to which Plaintiff may be enti-

tled.

[Name]

Attorney for Plaintiff

State Bar No.:

[E-mail address]

[Address]

[Telephone]

[Telecopier]

Include a certificate of service (form 1-6). Attach opposing affi-
davit(s) (form 19-5) and attachments, if any. Prepare the order
(form 19-6) and file it with the response to motion to transfer
venue.
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Affidavit [Opposing Transfer]

Form 19-5

This affidavit is for use with the response to motion to transfer venue (form 19-4 in this chapter) to
make prima facie proof of venue facts specifically denied by the defendant. The affidavit must be
made on personal knowledge, set forth specific facts as would be admissible in evidence, and show
affirmatively that the affiant is competent to testify. Tex. R. Civ. P. 87(3)(a). Note that discovery prod-
ucts to be considered by the court in making the venue determination should be attached to or incorpo-
rated by reference in an affidavit of a party, a witness, or an attorney who has knowledge of such
discovery. Tex. R. Civ. P. 88.

The attorney should not swear to the truth of the facts on which the opposing affidavit is based. See
section 1.32:5.

[Caption. See 3 of the Introduction in volume I of this manual.]

Affidavit
[Opposing Transfer]

BEFORE ME, the undersigned authority, personally appeared [name of affiant], who

swore on oath that the following facts are true:

"My name is [name of affiant]. I am of sound mind and capable of making this affidavit.

I am personally acquainted with the facts herein stated, and they are true and correct. [Include

if applicable: I am authorized to make this affidavit.]"

State specific facts that would be admissible in evidence show-
ing how the affiant has personal knowledge of the matters
stated herein and setting forth his evidence.

[Name of affiant]

Affiant

SIGNED under oath before me on

Notary Public, State of Texas
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[Reserved]
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Order Overruling Motion to Transfer Venue

Form 19-6

This form should be prepared and filed with the plaintiff's response to the defendant's motion to trans-
fer venue. See form 19-4 in this chapter for a response to the motion to transfer venue.

[Caption. See 3 of the Introduction in volume I of this manual.]

Order Overruling Motion to Transfer Venue

At the hearing on Defendant's Motion to Transfer Venue and Plaintiff's response in this

cause, the venue issues were tried by the Court, which found that the Motion to Transfer

Venue of [name of defendant], Defendant, should be overruled.

It is therefore ORDERED that Defendant's Motion to Transfer Venue is overruled and

that all costs incurred in this venue hearing are taxed against [name of defendant], Defendant.

SIGNED on

JUDGE PRESIDING

APPROVED AS TO FORM:

[Name]

Attorney for Plaintiff

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

STATE BAR OF TEXAS 19_6_)

(4/16)

Form 19-6



Order Overruling Motion to Transfer Venue

[Name]

Attorney for Defendant

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

STATE BAR OF TEXAS19-6-2
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Motion to Take Judicial Notice of Law of [name of state]

Form 19-7

This motion may be used to request the court to take judicial notice of the law of another state under
Tex. R. Evid. 202 (discussed at section 19.22 in this chapter). The foreign law should be stated with
sufficient specificity to avoid an objection that the plaintiff is pleading a conclusion. For an order
granting this motion, see form 19-8.

[Caption. See 3 of the Introduction in volume I of this manual.]

Motion to Take Judicial Notice of Law of [name of state]

1. Parties. Movant is [name of plaintiff], Plaintiff in this cause, who moves the

Court to take judicial notice of the law of another state, as described below. Movant intends to

use that law in this cause because it applies to and controls law and fact relevant to this cause.

Respondent is [name of defendant], Defendant in this cause.

2. Facts. Under the law of [name of state], [state foreign law, e.g., the maximum

interest rate applicable to this suit is 21 percent], as shown by the copies of authorities

attached hereto and incorporated by reference.

3. Grounds. The attached authorities and the law as stated therein are entitled to

judicial notice by this Court under rule 202 of the Texas Rules of Evidence.

4. Prayer. Movant prays that-

a. the Court set this matter for hearing;

b. Respondent be given due notice as contemplated by rule 202 of the Texas

Rules of Evidence;

c. the Court take judicial notice of the above-stated law of another jurisdiction;

and

STATE BAR OF TEXAS 19-7-1
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Motion to Take Judicial Notice of Law of [name of state]

d. the Court apply that law to the trial of this cause.

[Name]

Attorney for Movant

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Include a certificate of service (form 1-6) and notice of hearing
(form 1-7). Attach a copy of the statute, court opinion, etc.,
supporting the foreign law sought to be used. Prepare the
order (form 19-8) to file with the motion.

STATE BAR OF TEXAS19-7-2
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Order Taking Judicial Notice of Law of [name of state]

Form 19-8

This order establishes the law of another state as it applies to the creditor's suit and is based on the
motion at form 19-7 in this chapter. For a discussion of this procedure, see section 19.22.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Order Taking Judicial Notice of Law of [name of state]

On [date] a hearing was held on Plaintiff's Motion to Take Judicial Notice of Law of

[name of state] and to apply that law to this cause.

The Court finds that the law of [name of state] is as shown in copies attached to Plain-

tiff's motion, on file in this cause, specifically that the principle of law is [state foreign law,

e.g., that the maximum interest rate applicable to this suit is 21 percent].

It is therefore ORDERED that Plaintiff's Motion to Take Judicial Notice of Law of

[name of state] is hereby sustained in all things and that the principle of law stated above shall

apply to the trial of this cause.

SIGNED on

JUDGE PRESIDING

STATE BAR OF TEXAS 19-8-1
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Order Taking Judicial Notice of Law of [name of state]

APPROVED AS TO FORM:

[Name]

Attorney for Plaintiff

State Bar No.:

[E-mail address]

[Address]

[Telephone]

[Telecopier]

[Name]

Attorney for Defendant

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach the order to the motion (form 19-7) and file with the
court clerk.

STATE BAR OF TEXAS19-8-2
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Plaintiff's Motion for Summary Judgment

Form 19-9

Ordinary summary judgment for a claimant is appropriate if pleadings and admissible summary judg-
ment evidence demonstrate that there is no genuine issue of material fact (see sections 19.31 and 19.32
in this chapter) and the plaintiff is entitled to judgment as a matter of law. Tex. R. Civ. P. 166a(c). The
motion is discussed at section 19.33.

Alternative grounds for paragraph 3. of this form are at forms 19-10 through 19-15. The grounds
should be amended as appropriate to fit the facts of the case.

[Caption. See 3 of the Introduction in volume I of this manual.]

Plaintiff's Motion for Summary Judgment

1. Parties. Plaintiff is [name of plaintiff], who, pursuant to the provisions of rule

166a(a) of the Texas Rules of Civil Procedure, moves for summary judgment against [name of

defendant], Defendant in this cause.

. 2. Nature of Suit. This cause is a suit [describe action, e.g., on a written debt and

for foreclosure of a security interest] plus interest, attorney's fees, and costs of court, as shown

in Plaintiff's original petition on file in this cause, which is incorporated by reference in this

motion.

3. Grounds.

Insert as paragraph 3. specific grounds appropriate to the
cause of action. See forms 19-10 (sworn account), 19-11
(promissory note and foreclosure), 19-12 (guaranty), 19-13
(consumer charge account), 19-14 (personal property lease),
or 19-15 (suit on oral debt).

Continue with the following.

Because there is no genuine issue of any material fact in this cause, Plaintiff is entitled

to a summary judgment herein as a matter of law.

STATE BAR OF TEXAS 19-9-1
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Plaintiff's Motion for Summary Judgment

4. Alternative Partial Summary Judgment. If summary judgment for Plaintiff is not

rendered on the entire cause or for all relief requested, and if a trial is necessary on some of the

issues in this cause, Plaintiff requests the Court, after examining the pleadings and summary

judgment evidence before it and interrogating counsel to ascertain those material facts that are

in good faith actually controverted, to make an order specifying those facts that appear to be

without substantial controversy and directing such further proceedings in the action that are

just.

5. Attorney's Fees. As shown by Plaintiff's original petition on file in this cause,

Plaintiff has pleaded for attorney's fees

Select one of the following.

in a reasonable amount as provided by applicable statute.

Or

based on the provision for reasonable attorney's fees contained in the note or agreement on

which this cause is founded.

Or

in the amount of [percent] percent of principal and interest due as provided in the note or

agreement on which this cause is founded.

Or

in the amount of $[amount] as specifically provided in the note or agreement on which this

cause is founded.

Select one of the following.

There is no genuine issue of fact about the basis for recovery of attorney's fees in this

cause or about the amount thereof, and as a matter of law Plaintiff is entitled to recover attor-

19-9-2 STATE BAR OF TEXAS

(4/16)

Form 19-9



Plaintiff's Motion for Summary Judgment

ney's fees as alleged in Plaintiff's original petition on file herein and as evidenced by Attor-

ney's Affidavit in Support of Fees attached hereto.

Or

Plaintiff is entitled to recover attorney's fees as alleged in Plaintiff's original petition

on file herein and as evidenced by Attorney's Affidavit in Support of Fees attached hereto,

and the issue of attorney's fees should be set for hearing and should be heard by the Court

immediately following the hearing on this Motion for Summary Judgment.

Continue with the following.

6. Use of Unfiled Discovery Documents. Plaintiff hereby gives notice of his intent

to use unfiled discovery documents attached hereto as Exhibit [exhibit number/letter].

7. Prayer. Plaintiff prays that-

a. the Court set this matter for hearing;

b. Plaintiff be granted summary judgment for $[amount] on the debt owed

Plaintiff; or alternatively, should the Court find some facts to be controverted,

Plaintiff be granted a partial summary judgment specifying those facts that

appear to be without substantial controversy;

c. Plaintiff be granted summary judgment for prejudgment interest, postjudg-

ment interest, and costs of court, all as prayed for in Plaintiff's original peti-

tion on file herein;

d. Plaintiff be granted summary judgment for attorney's fees as prayed for in

Plaintiffs original petition on file herein; or alternatively, the Court set a

hearing on the matter of attorney's fees, to be held immediately following the

STATE BAR OF TEXAS 19-9-3
(4/16)

Form 19-9



Plaintiff's Motion for Summary Judgment

summary judgment on this cause, and after the hearing Plaintiff be granted an

order setting the amount of attorney's fees to be awarded; and

e. Plaintiff be granted all further relief to which Plaintiff may be entitled.

[Name]

Attorney for Plaintiff

State Bar No.:

[E-mail address]

[Address]

[Telephone]

[Telecopier]

Include a notice of hearing (form 1-7) and a certificate of ser-
vice (form 1-6). Attach any necessary affidavit(s); see forms
19-16 (sworn account), 19-17 (promissory note), and 19-18
(attorney's fees).

STATE BAR OF TEXAS19-9-4
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Grounds for Summary Judgment-Sworn Account

Form 19-10

If applicable, incorporate one of the two alternatives below as paragraph 3. of form 19-9 in this chap-
ter. See section 19.34 regarding motions for summary judgment on sworn accounts.

Grounds for Summary Judgment-Sworn Account

Select one of the following. Select the first option if summary
judgment is based on the defendant's inadequate answer.
Select the second option if the elements are established by
discovery.

3. Grounds. This motion is based on the pleadings on file in this cause. Defendant

has failed to comply with the requirements of rules 93(10) and 185 of the Texas Rules of Civil

Procedure in that Defendant's answer is not a timely filed sworn pleading, verified by and

supported by affidavit, denying the account that is the foundation of Plaintiffs cause of

action. As a matter of law, therefore, there is no genuine issue of any material fact with respect

to Plaintiff's cause of action on sworn account, and Plaintiff is entitled to a judgment against

Defendant as prayed for in Plaintiff's original petition.

Or

3. Grounds. The pleadings, affidavits, and discovery documents, such as deposition

transcripts, answers to interrogatories, and admissions, on file herein or attached hereto show

that there is no genuine issue as to any material fact in this cause, in that

a. In the usual course of business, Plaintiff sold and delivered to Defendant cer-

tain goods or services, as evidenced by [describe evidence, e.g., Defendant's

answers to Plaintiff's Written Interrogatories numbers 6 and 7].

b. The statement of account attached to Plaintiffs original petition on file herein

accurately describes each item of goods or services delivered by Plaintiff to

STATE BAR OF TEXAS 19-10-1
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Grounds for Summary Judgment-Sworn Account

Defendant, the price of each such item, and the delivery date of each such

item, as evidenced by [describe evidence].

c. The price for each item of goods or services was [agreed to by Defendant/the

usual and customary price for similar items], as evidenced by [describe evi-

dence].

d. The above-described account has not been paid, as evidenced by [describe

evidence].

STATE BAR OF TEXAS19-10-2
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Grounds for Summary Judgment-Promissory Note and Foreclosure

Form 19-11

If applicable, incorporate the promissory note text as paragraph 3. of form 19-9 in this chapter. See
section 19.35 regarding motions for summary judgment on promissory notes.

Grounds for Summary Judgment-Promissory Note and Foreclosure

3. Grounds. The pleadings, affidavits, and discovery documents, such as deposition

transcripts, answers to interrogatories, and admissions, on file herein or attached hereto show

that there is no genuine issue as to any material fact in this cause, in that-

a. The note made the subject of this cause was executed by Defendant and was

delivered to Plaintiff by Defendant, as evidenced by [describe evidence].

b. Plaintiff gave value for the note to Defendant, as evidenced by [describe evi-

dence].

c. Plaintiff is the owner and holder of the note, as evidenced by [describe evi-

dence].

d. The note matured, as evidenced by [describe evidence].

e. Defendant defaulted in payment of the note, as evidenced by [describe evi-

dence].

f. The amount of $[amount] is due by Defendant to Plaintiff on the note, as evi-

denced by [describe evidence].

Continue with the following if foreclosure is sought.

g. Defendant, through the security agreement described in Plaintiffs original

petition on file herein, granted to Plaintiff a security interest in the collateral

therein described, as evidenced by [describe evidence].

STATE BAR OF TEXAS 19-11-1
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Grounds for Summary Judgment-Promissory Note and Foreclosure

h. The collateral is presently in Defendant's possession, as evidenced by

[describe evidence].

i. Defendant has failed to surrender possession of the collateral when demanded

to do so by Plaintiff, as evidenced by [describe evidence].

19-1 1-2 STATE BAR OF TEXAS
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Grounds for Summary Judgment-Guaranty

Form 19-12

If applicable, incorporate the guaranty text as paragraph 3. of form 19-9 in this chapter.

Grounds for Summary Judgment-Guaranty

3. Grounds. The pleadings, affidavits, and discovery documents, such as deposition

transcripts, answers to interrogatories, and admissions, on file herein or attached hereto show

that there is no genuine issue as to any material fact in this cause, in that-

a. The note guaranteed by the agreement made the subject of this cause was

executed by [name of borrower], Borrower, and was delivered to Plaintiff by

Borrower, as evidenced by [describe evidence].

b. Plaintiff gave value for the note to Borrower, as evidenced by [describe evi-

dence].

c. Plaintiff is the owner and holder of the note, as evidenced by [describe evi-

dence].

d. The note matured, as evidenced by [describe evidence].

e. Borrower defaulted in payment of the note, as evidenced by [describe evi-

dence].

f. The amount of $[amount] is due by Borrower to Plaintiff on the note, as evi-

denced by [describe evidence].

g. Defendant guaranteed payment of the note, as evidenced by [describe evi-

dence].

STATE BAR OF TEXAS 19-12-1
(4/16)

Form 19-12



Grounds for Summary Judgment-Guaranty

h. Defendant defaulted in payment of the note under the guaranty agreement, as

evidenced by [describe evidence].

STATE BAR OF TEXAS19-12-2
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Grounds for Summary Judgment-Consumer Charge Account

Form 19-13

If applicable, incorporate the consumer charge account text as paragraph 3. of form 19-9 in this chap-
ter.

Grounds for Summary Judgment-Consumer Charge Account

3. Grounds. The pleadings, affidavits, and discovery documents, such as deposition

transcripts, answers to interrogatories, and admissions, on file herein or attached hereto show

that there is no genuine issue as to any material fact in this cause, in that-

a. Plaintiff and Defendant entered into an agreement, as described in Plaintiff's

original petition on file herein, under which Defendant became obligated to

pay Plaintiff for certain goods or services sold to Defendant by Plaintiff, as

evidenced by [describe evidence].

b. Plaintiff performed all his obligations under the agreement by delivering the

specified goods or services to Defendant, as evidenced by [describe evi-

dence].

c. Defendant defaulted in payment of the debt created by the agreement, as evi-

denced by [describe evidence].

d. The amount of $[amount] is due by Defendant to Plaintiff under the agree-

ment, as evidenced by [describe evidence].

STATE BAR OF TEXAS 19-13-1
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[Reserved]
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Grounds for Summary Judgment-Personal Property Lease

Form 19-14

If applicable, incorporate the personal property lease text as paragraph 3. of form 19-9 in this chapter.

Grounds for Summary Judgment-Personal Property Lease

3. Grounds. The pleadings, affidavits, and discovery documents, such as deposition

transcripts, answers to interrogatories, and admissions, on file herein or attached hereto show

that there is no genuine issue as to any material fact in this cause, in that

a. Plaintiff and Defendant entered into a lease agreement, as described in Plain-

tiff's original petition on file herein, under which Defendant became obli-

gated to pay Plaintiff for the use of certain property furnished to Defendant

by Plaintiff, as evidenced by [describe evidence].

b. Plaintiff performed all his obligations under the agreement by furnishing the

specified property to Defendant, as evidenced by [describe evidence].

c. Defendant defaulted in payment of the debt created by the agreement, as evi-

denced by [describe evidence].

d. The amount of $[amount] is due by Defendant to Plaintiff under the agree-

ment, as evidenced by [describe evidence].
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[Reserved]
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Grounds for Summary Judgment-Oral Debt

Form 19-15

If applicable, incorporate the oral debt text as paragraph 3. of form 19-9 in this chapter.

Grounds for Summary Judgment-Oral Debt

3. Grounds. The pleadings, affidavits, and discovery documents, such as deposition

transcripts, answers to interrogatories, and admissions, on file herein or attached hereto show

that there is no genuine issue as to any material fact in this cause, in that-

a. Plaintiff and Defendant entered into an oral agreement, as described in Plain-

tiff's original petition on file herein, under which Defendant became obli-

gated to pay Plaintiff for certain goods, services, or money furnished to

Defendant by Plaintiff, as evidenced by [describe evidence].

b. Plaintiff performed all his obligations under the agreement by delivering the

specified goods, services, or money to Defendant, as evidenced by [describe

evidence].

c. Defendant defaulted in payment of the debt created by the agreement, as evi-

denced by [describe evidence].

d. The amount of $[amount] is due by Defendant to Plaintiff under the agree-

ment, as evidenced by [describe evidence].
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Plaintiff's Summary Judgment Affidavit for Suit on Sworn Account

Form 19-16

This form is an affidavit for a suit on a sworn account in which the defendant has filed a sworn denial
as required by Tex. R. Civ. P. 93(10), 185. (If the defendant has not answered or if his answer does not
comply with rule 185, summary judgment on the pleadings is available, and no other evidence is
required. See section 19.34 in this chapter.)

For an affidavit for a suit on a promissory note, see form 19-17. For an affidavit for attorney's fees, see
form 19-18. For a discussion of summary judgment proof, see section 19.39.

[Caption. See 3 of the Introduction in volume I of this manual.]

Plaintiff's Summary Judgment Affidavit for Suit on Sworn Account

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi-

ant], who swore on oath that the following facts are true:

"My name is [name of affiant]. I am of sound mind, capable of making this affidavit,

and fully competent to testify to the matters stated herein, and I have personal knowledge of

each of the matters stated herein.

Include the following paragraph if the affiant is an employee of
the plaintiff.

"I am presently employed by [name of plaintiff], Plaintiff, in the capacity of [capacity],

and I have been so employed since [date]. As part of my duties in such employment, I am cus-

todian of the business records of Plaintiff.

Continue with the following.

"Attached to this affidavit as Exhibit [exhibit number/letter] is a true and correct copy of

the statement of Defendant's account with Plaintiff. Attached to this affidavit as Exhibit

[exhibit number/letter] is a true and correct copy of each invoice or other record for each sales

transaction and each credit on Defendant's account. The attached exhibits are incorporated by

reference into this affidavit.

STATE BAR OF TEXAS 19-16-1
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Plaintiff's Summary Judgment Affidavit for Suit on Sworn Account

"Each such record was kept by Plaintiff in the regular course of business. It was the reg-

ular course of Plaintiff's business for Plaintiff or an employee or representative of Plaintiff,

with personal knowledge of the act, event, or condition recorded, to make the record or to

transmit information thereof to be included in the record. Each such record attached hereto

was made at or near the time of the act, event, or condition recorded or reasonably soon there-

after. Each copy attached hereto is an exact duplicate of the original record, and each copy

was made under my personal supervision.

"In the usual course of business, Plaintiff sold to Defendant certain goods, wares, mer-

chandise, or services, as described in Exhibit [exhibit number/letter] of this affidavit. Defen-

dant accepted the goods, wares, merchandise, or services.

"Exhibits [exhibit number/letter] and [exhibit number/letter] of this affidavit describe

each such item delivered, the price of each such item, and the date each such item was deliv-

ered to Defendant.

"The price of each such item, as stated in Exhibits [exhibit number/letter] and [exhibit

number/letter] of this affidavit, was [agreed to by Defendant/the usual and customary price for

such an item].

"Defendant defaulted in paying this account. The balance of the account as stated in

Exhibit [exhibit number/letter] of this affidavit is the amount owed to Plaintiff by Defendant

after every just and lawful offset, credit, or payment has been allowed.

"On [date], Plaintiff demanded that Defendant pay the account. Because of Defendant's

failure to do so, Plaintiff has been forced to employ [name of attorney], a licensed attorney, to

file suit on the account."

[Name of affiant]
Affiant

19-16-2 STATE BAR OF TEXAS
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Plaintiff's Summary Judgment Affidavit for Suit on Sworn Account

SIGNED under oath before me on

Notary Public, State of Texas

Attach exhibit(s).

STATE BAR OF TEXAS
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Plaintiff's Summary Judgment Affidavit for Suit on Promissory Note

Form 19-17

This form is an affidavit for a suit on a promissory note (including optional foreclosure language). For
an affidavit for a suit on a sworn account, see form 19-16 in this chapter. For an affidavit for attorney's
fees, see form 19-18. For a discussion of summary judgment proof, see section 19.39.

[Caption. See 3 of the Introduction in volume I of this manual.]

Plaintiff's Summary Judgment Affidavit for Suit on Promissory Note
[with Foreclosure of Security Interest]

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi-

ant], who swore on oath that the following facts are true:

"My name is [name of affiant]. I am of sound mind, capable of making this affidavit,

and fully competent to testify to the matters stated herein, and I have personal knowledge of

each of the matters stated herein.

"Attached to this affidavit as Exhibit [exhibit number/letter] is a true and correct copy of

a note executed by Defendant and delivered to Plaintiff by Defendant. Exhibit [exhibit

number/letter] is incorporated by reference into this affidavit. Plaintiff is the owner and holder

of the note, is presently in possession of the note, and is entitled to payment thereon.

"Plaintiff obtained the note by paying cash to Defendant in the amount stated in the

note as principal.

"The note matured under its terms in that the due date stated in the note passed, and

Plaintiff presented the note to Defendant for payment.

"Defendant defaulted in paying the total of principal and interest due on the note under

its terms. After every payment has been applied, Defendant owes Plaintiff $[amount] as prin-

STATE BAR OF TEXAS 19-17-1
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Plaintiff's Summary Judgment Affidavit for Suit on Promissory Note

cipal and $[amount] as interest on the note as of [date]. Interest continues to accrue thereafter

at the rate of $[amount] per day.

"On [date], Plaintiff demanded that Defendant pay the note. Because of Defendant's

failure to do so, Plaintiff was forced to employ [name of attorney], a licensed attorney, to file

suit on the note.["]

Continue with the following if seeking foreclosure of a security
interest.

"To secure payment of the note, Defendant executed the security agreement included

with the note in Exhibit [exhibit number/letter] of this affidavit, granting to Plaintiff a security

interest in the collateral described in the security agreement.

"I have observed firsthand that the collateral is in Defendant's possession by visiting

Defendant's premises on [date].

"On [date], Plaintiff demanded that Defendant surrender possession of the collateral to

Plaintiff, which Defendant refused to do."

Continue with the following.

[Name of affiant]

Affiant

SIGNED under oath before me on

Notary Public, State of Texas

Attach exhibit(s).
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Plaintiff's Summary Judgment Affidavit for Attorney's Fees

Form 19-18

Summary judgment for attorney's fees can be granted if an affidavit is filed by the movant's attorney
stating his opinions regarding reasonable attorney's fees and this affidavit is not controverted by the
opposing party. Use of an affidavit similar to this form is recommended as proof supporting the prayer
for fees. For discussions of attorney's fees in summary judgment proceedings, see section 19.41 in this
chapter.

[Caption. See 3 of the Introduction in volume I of this manual.]

Plaintiff's Summary Judgment Affidavit for Attorney's Fees

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi-

ant], who swore on oath that the following facts are true:

"My name is [name of affiant]. I am of sound mind, capable of making this affidavit,

and fully competent to testify to the matters stated herein, and I have personal knowledge of

each of the matters stated herein.

"On [date] Plaintiff employed me to collect the claim on which this suit is based.

Between then and the date of this affidavit, I performed [number] hours of work on this mat-

ter, including doing or causing to be done the following:

Describe the work done; one or more of the following exam-
ples may be appropriate.

"Defendant's whereabouts were investigated.

"Defendant's assets were investigated.

"Demand was made on Defendant.

"The disputed claim was discussed with Defendant and with Plaintiff.

"Payment arrangements were made with Defendant.

STATE BAR OF TEXAS
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Plaintiff's Summary Judgment Affidavit for Attorney's Fees

"One or more writs of [attachment/sequestration/prejudgment garnishment] were

obtained.

"Prejudgment relief was obtained.

"Suit was filed.

"Requests for disclosure were served on one or more parties.

"Written interrogatories were served on one or more parties.

"Requests for production of documents were served on one or more parties.

"One or more orders compelling answers to written interrogatories and production of

documents were obtained.

"Requests for admissions were served on one or more parties.

"One or more persons were deposed.

"An affidavit controverting Defendant's motion to transfer venue was prepared, and

Plaintiff's position was argued at a venue hearing.

"A motion for judicial notice of the law of another state was prepared and presented at

a hearing.

"A motion for summary judgment was prepared.

Continue with the following.

"If Plaintiff's Motion for Summary Judgment is granted, I am of the opinion that

$[amount] would be a reasonable fee for services required to perform postjudgment discovery

and to satisfy the judgment by writ of execution and other procedures.["]
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Plaintiff's Summary Judgment Affidavit for Attorney's Fees

Include one or both of the following two paragraphs if applicable.

"If Plaintiff's Motion for Summary Judgment is granted and Defendant makes an

unsuccessful appeal from this judgment, I am of the opinion that $[amount] would be a rea-

sonable fee for services performed in this cause on appeal to the court of appeals.["]

And/Or

"If Plaintiff's Motion for Summary Judgment is upheld by the court of appeals and

Defendant makes an unsuccessful appeal from this judgment and the judgment of the court of

appeals, I am of the opinion that $[amount] would be a reasonable fee for services performed

in this cause on appeal to the Texas Supreme Court."

Continue with the following.

[Name of attorney]

Affiant

SIGNED under oath before me on

Notary Public, State of Texas
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[Reserved]
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Chapter 20

Judgment

I. Judgments Generally

20.1 Caption

If there are multiple defendants, only the first

party need be identified in the caption, because

all parties will be identified in the body of the
judgment (see also section 20.8 below).

20.2

trial judge with the date of signing stated
therein. Tex. R. Civ. P. 306a(2). But see Whit-

worth v. Kuhn, 734 S.W.2d 108, 111 (Tex.
App.-Austin 1987, no writ) (trial judge's fail-
ure to reduce to writing oral denial of motion to

transfer venue not error when statement of facts
reflected oral order).

Appearances of Parties

Each party's participation should be described-
for example, who appeared, who defended at
trial, who answered but failed to defend further,

who defaulted, and what method of service was

used on any defendant who defaulted. A final

judgment is one disposing of all issues and par-
ties in the case. Lehmann v. Har-Con Corp., 39
S.W.3d 191, 200 (Tex. 2001). Parties who
openly participate in litigation without objection
may be included in the judgment, even if they
are not named in the pleadings. Elliott v. Hamil-

ton, 767 S.W.2d 262, 263 (Tex. App.-
Beaumont 1989, writ denied). "Courts look
beyond the nominal parties, and treat all those

whose interests are involved in the litigation and
who conduct and control the action or defense as
real parties, and hold them concluded by any

judgment which may be rendered." Southern

County Mutual Insurance Co. v. Ochoa, 19
S.W.3d 452, 464-65 (Tex. App.-Corpus
Christi 2000, no pet.) (citations omitted).

20.3 Recital of Oral Orders

All judgments, decisions, and orders of any kind
should be reduced to writing and signed by the

STATE BAR OF TEXAS

20.4 Basis of Judgment

The judgment should state whether it is based on
a jury verdict or an instructed verdict, a judg-

ment notwithstanding the verdict, or a judgment

notwithstanding certain immaterial findings and

based on the remaining findings.

20.5 Findings of Fact

Findings of fact shall not be recited in a judg-

ment. Tex. R. Civ. P. 299a. In any case tried in a
district court or county court without a jury, any
party may request the court to state in writing its
findings of fact and conclusions of law. Tex. R.
Civ. P. 296. The procedures to request findings
of fact and conclusions of law are set forth in

Tex. R. Civ. P. 296-298. If findings of fact are
not requested by the losing party, all findings are

deemed in favor of the judgment. Worford v.

Stamper, 801 S.W.2d 108, 109 (Tex. 1990).
When findings of fact are filed by the trial court,
they form the basis of the judgment on all
grounds of recovery and of defense stated
therein. Tex. R. Civ. P. 299.
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20.6

20.6

Judgment

Evidence

The judgment need not describe the evidence on

which it is based but should include a statement

that the court heard evidence and is of the opin-

ion that judgment should be rendered for the

successful party.

20.7 Conformity to Pleadings

The judgment of the court must conform to the
pleadings, the nature of the case proved, and the

verdict, if any. Tex. R. Civ. P. 301. When issues

not raised by the pleadings are tried by express

or implied consent of the parties, they will be

treated in all respects as if they had been raised
in the pleadings. Tex. R. Civ. P. 67. A pleading
defect not properly raised before the charge to

the jury or, in a nonjury case, before judgment is

signed may be waived. Tex. R. Civ. P. 90.

20.8 Recitation of Judgment

The entry of the judgment must contain the full

names of the parties, as stated in the pleadings,

for and against whom judgment is rendered.

Tex. R. Civ. P. 306. The judgment must be

framed so as to give the prevailing party all the

relief to which he may be entitled in law or in

equity. Tex. R. Civ. P. 301. All relief granted

should be described with enough specificity to

support writs of enforcement. See Ex part

Glover, 701 S.W.2d 639, 640-41 (Tex. 1985)
(failure to specify whether "interest at the rate of

10% per annum" means simple or compound

interest invalidated contempt order).

20.9 Finality of Judgment

For judgment to be final, it must dispose of all

parties and issues in the case. Schlipf v. Exxon

Corp., 644 S.W.2d 453, 454 (Tex. 1982). If a
judgment not intrinsically interlocutory is ren-

dered after a conventional trial on the merits, it
will be presumed for appeal purposes that the
court intended to and did dispose of all parties

and issues. North East Independent School Dis-

trict v. Aldridge, 400 S.W.2d 893, 897-98 (Tex.
1966).

In cases in which only one final and appealable

judgment can be rendered, a judgment issued

without a conventional trial is final for purposes

of appeal if and only if it either actually disposes

of all claims and parties before the court, regard-

less of its language, or states with unmistakable

clarity that it is a final judgment as to all claims
and all parties. North East Independent School

District, 400 S.W.2d at 897-98. An order does

not dispose of all claims and parties merely

because it is titled "final," because the word
"final" appears elsewhere in the order, or

because it awards costs. Nor does an order com-
pletely dispose of a case merely because it states

that it is appealable, as even interlocutory orders

may sometimes be appealable. Rather, there

must be some clear indication that the trial court

intended the order to completely dispose of the

entire case. Lehmann v. Har-Con Corp., 39

S.W.3d 191, 205 (Tex. 2001). The inclusion of a
Mother Hubbard clause ("all relief not granted is

denied" or essentially those words) does not
indicate that a judgment rendered without a con-

ventional trial is final for purposes of appeal.

Lehmann, 39 S.W.3d at 203-04 (overruling

Mafrige v. Ross, 866 S.W.2d 590 (Tex. 1993), to
the extent it states otherwise). Following Leh-

mann, recently decided cases have held that an

order entitled "final summary judgment" that
includes a Mother Hubbard clause but does not

dispose of all claims and parties is not a final

appealable order. See, e.g., Youngblood & Asso-

ciates, P.L.L.C. v. Duhon, 57 S.W.3d 63, 65
(Tex. App.-Houston [14th Dist.] 2001, no
pet.); Anderson v. Long, 52 S.W.3d 385, 386
(Tex. App.-Fort Worth 2001, no pet.). There-
fore, it is best to include language at the conclu-

sion of the judgment that acknowledges the

finality of the judgment, such as, "This judg-

ment finally disposes of all parties and all claims

and is appealable."

20-2
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20.10

20.14

Foreclosure of Lien

All judgments foreclosing security interests

shall be that the plaintiff recover "his debt, dam-
ages and costs, with a foreclosure of the plain-

tiff's lien on the property subject thereto." Tex.
R. Civ. P. 309. Unless the judgment is against a
personal representative of an estate (see section
20.13 below), the judgment must further direct
that an order of sale issue-

to any sheriff or any constable within
[Texas], directing him to seize and
sell [the collateral] as under execu-

tion, in satisfaction of the judgment;
and, if the property cannot be found,
or if the proceeds ... be insufficient
to satisfy the judgment, then to take

the money ... remaining unpaid, out

of any other property of the defen-
dant, as in ... ordinary executions.

Tex. R. Civ. P. 309. See form 20-14 in this chap-
ter for additional language to be incorporated in

the judgment.

20.11 Money Damages Awarded

Almost every judgment based on a creditor's

claim will include, as elements of damages-

1. principal debt (including net amount

in case of counterclaim or other setoff

or credit);

2. prejudgment interest (see section

20.17 below);

3. postjudgment interest at the highest
rate allowed by law (see section
20.17:3 below);

4. attorney's fees (see part III. in chapter
1 of this manual); and

5. costs (usually recovered completely

under Texas Rule of Civil Procedure
131 but may be allocated differently

under rule 141 for good cause); see
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State v. B&L Landfill, Inc., 758
S.W.2d 297, 300 (Tex. App.-
Houston [1st Dist.] 1988, no writ)

(trial court abused discretion in allot-

ting costs contrary to rule 131 without

explanation as required by rule 141).

20.12 Execution on Judgment

The clerk of the court "shall issue execution to

enforce [the] judgment." Tex. R. Civ. P. 622.
The better practice is to include in the judgment
a statement specifically authorizing execution
(and, as appropriate, such other writs as a writ of

possession or an order of sale) to satisfy the
judgment. For an exception in the case of a
decedent's estate, see section 20.13 below.

20.13 Judgment against Personal
Representative

Each judgment for the recovery of money

against an executor, administrator, or guardian
must state that "it is to be paid in the due course

of administration." Tex. R. Civ. P. 313. Instead
of levying by execution, the judgment creditor is

to certify the judgment to the probate court for
enforcement, except that a "judgment against an

executor appointed and acting under a will dis-

pensing with the action of the county court [sit-
ting in matters of probate] in reference to such
estate shall be enforced against the property of

the testator in the hands of such executor, by
execution, as in other cases." Tex. R. Civ. P. 313.

20.14 Date of Signing

All judgments should state the date of signing.
Tex. R. Civ. P. 306a(2). The date that the judg-
ment was signed, as opposed to the date the
judgment was rendered or entered, is operative

for purposes of postjudgment motions and
appeal. Rule 306a provides that time com-
mences to run for appellate steps when the judge
signs the judgment. See Tex. R. Civ. P. 306a(1);
Burrell v. Cornelius, 570 S.W.2d 382, 384 (Tex.
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1978). However, if within twenty days after the

judgment is signed a party adversely affected by

it or his attorney has not received notice under

rule 306a(3) and does not have actual knowl-

edge of the judgment, periods for filing post-

judgment motions and for appeal will

commence on the date of receipt of notice under
rule 306a(3) or on the date that actual knowl-

edge of the signing was acquired, whichever

occurs first, but in no event will such periods

begin more than ninety days after the original

judgment or other appealable order was signed.
Tex. R. Civ. P. 306a(4). See Western Import

Motors v. Mechinus, 739 S.W.2d 125, 126 (Tex.
App.-San Antonio 1987, no writ) (letter from

adverse party's attorney, containing proposed

judgment, request that any objections be raised

in seventy-two hours, and statement that if no
objections were raised in that time court would

be requested to sign judgment on certain date

did not constitute actual knowledge of judgment

so as to preclude extension of timetable under

rule 306a(4)).

20.15 Proposed Judgment

Any party may prepare and submit a proposed

judgment to the court for signature. Tex. R. Civ.

P. 305. In doing so, the party must serve it on all

other parties who have appeared and remain in

the case, in accordance with rule 21 a. Failure to

comply with rule 305 does not affect the time

for perfecting an appeal. Tex. R. Civ. P. 305.

Approval of the form of proposed judgment by

opposing counsel does not waive any error.

Sigma Systems Corp. v. Electronic Data Systems

Corp., 467 S.W.2d 675, 677 (Tex. Civ. App.-
Tyler 1971, no writ). Also, the failure of a party
to prepare and submit a proposed judgment to

the court for signature does not preclude the

party from challenging the judgment entered by

the court. In re Marriage of Ames, 860 S.W.2d

590, 592 (Tex. App.-Amarillo 1993, no writ).

The judgment must conform to the pleadings

and verdict and be framed to give the party all

the relief to which he may be entitled in law or

in equity. Tex. R. Civ. P. 301. It should be pre-
sented for signature as soon as possible after

rendition so that execution or other collection

steps will not be delayed. The periods within

which appellate steps must be taken and after

which execution can be requested do not begin

until the date the judgment is signed. See Lou-

wien v. Dowell, 534 S.W.2d 421, 422 (Tex. Civ.
App.-Dallas 1976, no writ) (judgment can be

changed at any time if it has not been signed);

Tex. R. Civ. P. 306a (periods to run from signing

of judgment), 627 (execution).

20.16 Notice of Judgment

When the final judgment is signed, the clerk

must immediately notify the parties or their
attorneys by first-class mail. Tex. R. Civ. P.

306a(3). However, the clerk's failure to send

notice might extend the time to file a petition for

writ of error. See Tex. R. Civ. P. 306a(3), (4).

Service of a copy of the proposed judgment

under Tex. R. Civ. P. 305 is not sufficient to con-
stitute actual knowledge by the adverse party of

the final judgment. See Western Import Motors

v. Mechinus, 739 S.W.2d 125, 126 (Tex. App.-
San Antonio 1987, no writ). To attempt to pro-

tect against a claim of no notice of final judg-
ment, the plaintiff's attorney may want to send a

certified copy of the judgment to the defendant's

attorney of record by certified or registered mail,

return receipt requested.

20.17 Judgment Interest

A judgment of a Texas court must state the post-

judgment interest rate applicable to that judg-

ment. Tex. Fin. Code 304.001. Judgment

interest is defined as "interest on a money judg-

ment, whether the interest accrues before, on, or

after the judgment is rendered." Tex. Fin. Code

301.002(a)(7). Interest is defined as "compen-

sation for the use, forbearance, or detention of

money." Tex. Fin. Code 301.002(a)(4).

20-4
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20.17:1 Interest Rate or Time-Price
Differential in Contract

A judgment of a Texas court on a contract that
provides for a specific interest rate or time-price

differential earns interest at a rate equal to the
lesser of the rate specified in the contract, which
may be a variable rate, or 18 percent per year.
Tex. Fin. Code 304.002.

20.17:2 Interest Rate or Time-Price
Differential Not in Contract

A judgment of a Texas court to which Texas
Finance Code section 304.002 does not apply,
including court costs awarded in the judgment

and any prejudgment interest, earns postjudg-
ment interest at a rate determined by the prime
rate as published by the Federal Reserve Bank
of New York on the date of the computation.
However, if that rate is less than 5 percent, the
postjudgment interest rate is 5 percent; if that
rate is more than 15 percent, the postjudgment
interest rate is 15 percent. Tex. Fin. Code

304.003. The current applicable rate can be
found on the Web site of the Office of Consumer
Credit Commissioner at www.occc.state.tx.us/
pages/intrates/Index.html.

20.17:3 Accrual of Postjudgment
Interest

Postjudgment interest on a judgment of a Texas
court accrues during the period beginning on the

day the judgment is rendered and ending on the
day the judgment is satisfied. Tex. Fin. Code

304.005(a). Postjudgment interest compounds
annually. Tex. Fin. Code 304.006.

20.17:4 Prejudgment Interest
Generally

Prejudgment interest is "compensation allowed
by law as additional damages for lost use of the
money due as damages during the lapse of time

between the accrual of the claim and the date of
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judgment." Johnson & Higgins of Texas v. Ken-

neco Energy, 962 S.W.2d 507, 528 (Tex. 1998)
(citations omitted). Prejudgment interest may be
authorized by statute or by general principles of

equity. Johnson & Higgins, 962 S.W.2d at 528.
Common-law prejudgment interest is calculated
in the same manner as statutory prejudgment
interest. Johnson & Higgins, 962 S.W.2d at

531-33. Prejudgment interest accrues at the

same rate as postjudgment interest and is com-
puted as simple interest. Johnson & Higgins,
962 S.W.2d at 532. Recovery of prejudgment
interest may be requested in a prayer for general
relief and must be supported by the pleadings.

Republic National Bank v. Northwest National
Bank, 578 S.W.2d 109, 117 (Tex. 1978) (written
contract); Bethel v. Butler Drilling Co., 635
S.W.2d 834, 842 (Tex. App.-Houston [14th
Dist.] 1982, writ ref'd n.r.e.) (recovery at com-

mon law). An elaborate prayer for relief is not
required. A simple prayer for interest provides

fair notice of a claim for prejudgment interest
and authorizes the award of interest at the appli-
cable rate. Black Lake Pipe Line Co. v. Union

Construction Co., 538 S.W.2d 80, 96 (Tex.
1976), overruled on other grounds by Sterner v.
Marathon Oil Co., 767 S.W.2d 686, 690 (Tex.
1989); Brown v. Starrett, 684 S.W.2d 145, 147
(Tex. App.-Corpus Christi 1984, no writ);
Arndt v. National Supply Co., 633 S.W.2d 919,
924 (Tex. App.-Houston [14th Dist.] 1982,
writ ref'd n.r.e.).

20.17:5 Prejudgment Interest in
Personal Injury, Wrongful
Death, or Property Damage
Case

Prejudgment Interest Required: A judg-
ment in a wrongful death, personal injury, or
property damage case earns prejudgment inter-

est. Tex. Fin. Code 304.102.

Prejudgment Interest Rate: The prejudg-

ment interest rate is equal to the postjudgment
interest rate applicable at the time of judgment.

20-5
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Tex. Fin. Code 304.103. Judgments in these

cases earn interest at a rate that is calculated

monthly and that is not less than 5 percent nor

more than 15 percent, as determined by the

Texas consumer credit commissioner. Tex. Fin.

Code 304.003.

Accrual of Prejudgment Interest: Except as

otherwise provided by statute, prejudgment

interest accrues on the amount of a judgment

during the period beginning on the 180th day

after the date the defendant receives written

notice of a claim or on the date the suit is filed,

whichever is earlier, and ending on the day pre-

ceding the date judgment is rendered. Prejudg-

ment interest is computed as simple interest and

is not compounded. Tex. Fin. Code 304.104.

Effect of Settlement Offers: If a judgment

for a claimant is less than the amount of a settle-

ment offer of the defendant, prejudgment inter-

est does not accrue on the amount of the

judgment during the period that the offer may be

accepted. Tex. Fin. Code 304.105(a). If ajudg-

ment for a claimant is more than the amount of a

settlement offer of the defendant, prejudgment

interest does not accrue on the amount of the

settlement during the period that the offer may

be accepted. Tex. Fin. Code 304.105(b). To
prevent the accrual of prejudgment interest, a

settlement offer must be in writing and delivered

to the claimant or the claimant's attorney or rep-

resentative. Tex. Fin. Code 304.106. If a set-

tlement offer does not provide for cash payment

at the time of settlement, the amount of the set-

tlement offer for the purpose of computing pre-

judgment interest is the cost or fair market value

of the settlement offer at the time it is made.

Tex. Fin. Code 304.107.

Attorney's Fees: Accrual of prejudgment

interest on attorney's fees depends on whether

the fees were paid before grant of judgment.

Prejudgment interest does not accrue to attor-

ney's fees awarded by judgment (see Hervey v.

Passero, 658 S.W.2d 148, 149 (Tex. 1983),
overruled by Cavnar v. Quality Control Parking,

Inc., 696 S.W.2d 549 (Tex. 1985); Cushman &
Wakefield, Inc. v. Fletcher, 915 S.W.2d 538,
546-47 (Tex. App.-Dallas 1995, writ denied))
unless the attorney's fees were paid before the

grant of judgment. A. VI., Inc. v. Heathington,

842 S.W.2d 712, 717-18 (Tex. App.-Amarillo
1992, writ denied).

20.18 Practical Considerations for
Judgment on Note

For a judgment on a note, the practice in some

courts is to attach a copy of the note to the peti-

tion and the original to the judgment. If the orig-

inal of a judgment on a note is mailed to the

defendant's attorney, the original of the note

should not be attached, because it might get lost

in the mail. The note can be attached to the judg-

ment after the approved judgment has been

returned and before it is submitted to the judge

for signature.

[Sections 20.19 and 20.20 are reserved for expansion.]

II. Default Judgment

20.21 Return on File for Ten Days

For a default judgment to be granted, the return

of service must have been on file for ten days

before judgment, excluding the day of filing and

the day of judgment. Gentry v. Gentry, 550

S.W.2d 167 (Tex. Civ. App.-Austin 1977, no
writ); Tex. R. Civ. P. 107, 239. Under rule 103
citation may be served, and under rule 107

returned, by any person at least eighteen years

20-6
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old who is authorized by law or court order to

serve citations. The return of service must be
signed by such an authorized person, and if

signed by a person other than a sheriff, consta-

ble, or clerk of the court, the return must either

be verified or be signed under penalty of per-

jury. Tex. R. Civ. P. 107(e). A return signed

under penalty of perjury must include the state-

ment prescribed in Tex. R. Civ. P. 107(e).

20.22 Certificate of Last Known
Mailing Address

At or immediately before rendition of an inter-

locutory or final default judgment, the prevail-

ing party or his attorney must certify to the clerk

in writing the last known mailing address of the

party against whom the judgment is taken.

Immediately after the judgment is signed, the

clerk must mail written notice to the party

against whom the judgment was rendered at the

address shown in the certificate. Tex. R. Civ. P.
239a. See form 20-2 in this chapter for a certifi-

cate of last known mailing address.

20.23 Defendant Not in Armed
Forces

If the defendant has defaulted in appearing,

before entering judgment the plaintiff must file

an affidavit "stating whether or not the defen-

dant is in military service and showing neces-

sary facts to support the affidavit" or "stating
that the plaintiff is unable to determine whether

or not the defendant is in military service." 50
U.S.C. 3931(b)(1). If it appears that the defen-
dant is in military service, the court may not

enter a judgment without appointing an attorney

to represent the defendant. 50 U.S.C.

3931(b)(2). If the court is unable to determine

whether the defendant is in military service, the

court may require the plaintiff to file a bond to

indemnify the defendant against any loss he may

suffer by reason of the judgment should it there-

after be set aside. 50 U.S.C. 3931(b)(3). There
are no Texas cases, statutes, or rules on this
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requirement, and it is not consistently enforced

throughout the state. The Department of

Defense Manpower Data Center (DMDC) hosts

a Servicemembers Civil Relief Act Web site that

will provide the current active military status of

an individual. To obtain certificates of service or
nonservice, the practitioner can access the pub-

lic Web site at www.dmdc .osd.mil/appj/scra/
scraHome.do. There is no charge for a certifi-

cate. If there is insufficient personal information

to use this site, an individual's active duty status
may be verified through the military services.

Contact information for each service headquar-
ters is listed on the Department of Defense Web

site at www .defense.gov/faq/pis/
pc09sldr.html. For general assistance, contact

the DMDC by mail at Defense Manpower Data

Center, Attn: Military Verification, 1600 Wilson

Blvd., Suite 400, Arlington, VA 22209-2593 or
by fax at 703-696-4156.

See form 20-3 in this chapter for a nonmilitary

affidavit. See section 2.78:9 in this manual for

additional discussion of default judgments

against servicemembers.

20.24 Citation

20.24:1 Citation Generally

If a default judgment is directly attacked, the

rules regarding issuance, service, and return of

process are mandatory, and failure to show affir-
matively strict compliance will render the

attempted service of process invalid. Houston

Pipe Coating Co. v. Houston Freightways, 679

S.W.2d 42, 44 (Tex. App.-Houston [14th Dist.]
1984, writ ref'd n.r.e.) (citing McKanna v.

Edgar, 388 S.W.2d 927, 929-30 (Tex. 1965)).
The citation should be carefully checked for

accuracy and completeness, because the slight-

est defect can be grounds for setting aside a

default judgment. For additional information

concerning service of citation, see chapter 16 of
this manual. In Peralta v. Heights Medical Cen-

ter, 485 U.S. 80 (1988), a debtor attempted to
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set aside a default judgment by bill of review.

Not only had service been defective, but the

debtor had not been notified of the judgment.

Nevertheless, the trial court found that the

debtor would have to prove a meritorious

defense to prevail. The debtor alleged denial of

due process under the fourteenth amendment to

the U.S. Constitution. The Texas court of

appeals upheld the trial court's judgment, but the

United States Supreme Court held that the meri-

torious defense requirement violated due pro-

cess. Peralta, 485 U.S. at 86-87. The Court

noted that had the debtor had notice of the suit

he might have impleaded the party whose debt

he had guaranteed, worked out a settlement,

paid the debt, or sold the property himself to

avoid a constable's sale without notice for less

than the true value of the property. The fact that
if the judgment had been set aside the debtor

still could not have prevailed on the merits car-

ried no weight with the Court. Peralta, 485 U.S.

at 85. For a discussion of the scrutiny that courts

give citations when reviewing default judg-

ments, see Michael Pohl & David Hittner, Judg-

ments by Default in Texas, 37 Sw. L.J. 421

(1983).

20.24:2 Service through Secretary of
State

If the defendant was served through the Texas

secretary of state, the record must contain proof

that citation was forwarded to the defendant; a

certificate from the secretary of state is suffi-

cient. Whitney v. L&L Realty Corp., 500 S.W.2d

94, 96 (Tex. 1973). If the record shows that the

procedure in Tex. Bus. Corp. Act art. 2.11(B)

was strictly followed, all requirements have

been met, even though the corporation did not

actually receive the citation because of its fail-

ure to comply with the provisions of the Busi-

ness Corporation Act and notify the secretary of

state of its change of address. See Tankard-

Smith, Inc. General Contractors v. Thursby, 663

S.W.2d 473, 475-76 (Tex. App.-Houston [14th
Dist.] 1983, writ ref'd n.r.e.). On the other hand,

even if a defendant has actual notice of the suit,
a default judgment cannot stand if service

through the secretary of state does not meet stat-

utory requirements. See Bank ofAmerica,
N.TS.A. v. Love, 770 S.W.2d 890, 892 (Tex.
App.-San Antonio 1989, writ denied).

20.24:3 Substituted Service

The original, unserved return on which subse-

quent alternate service was based must be in the
record and must affirmatively show the officer's

reasonable diligence in executing the citation or

the cause of his failure to execute it. David A.
Carl Enterprises v. Crow-Shutt # 14, 553

S.W.2d 118, 120 (Tex. Civ. App.-Houston [1st
Dist.] 1977, no writ); Tex. R. Civ. P. 107(d).
Under rule 103 citation may be served, and
under rule 107 returned, by any person at least

eighteen years old who is authorized by law or
court order to serve citations. The return of ser-
vice must be signed by such an authorized per-

son and, if signed by someone other than a
sheriff, constable, or clerk of the court, must
either be verified or signed under penalty of per-
jury. Tex. R. Civ. P. 107(e). A return signed
under penalty of perjury must include the state-

ment prescribed in Tex. R. Civ. P. 107(e). In

addition, rule 107(f) provides that if citation is
executed by another method under rule 106,

proof of service must be made in the manner

ordered by the court. Any deviation from the
express terms of the order authorizing substi-

tuted service will mandate reversal. Becker v.

Russell, 765 S.W.2d 899, 901 (Tex. App.-
Austin 1989, no writ). A typographical error in

the forwarding address typed by the secretary of

state is grounds to set aside a default judgment
based on substituted service. Royal Surplus

Lines Insurance Co. v. Samaria Baptist Church,

840 S.W.2d 382, 383 (Tex. 1992).

20.24:4 Service by Publication

If the defendant does not answer or appear after

being cited by publication, an attorney ad litem
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must be appointed to represent him. Villegas v.

Shane-Michael Optical Co., 443 S.W.2d 571,
572-73 (Tex. Civ. App.-El Paso 1969, no
writ); Tex. R. Civ. P. 244.

20.25 Damages and Record

20.25:1 Liquidated Damages

Damages will be assessed by the court in a
default judgment "if the claim is liquidated and
proved by an instrument in writing." Tex. R.

Civ. P. 241. Damages may not be assessed with-

out presenting evidence unless the claim is

liquidated-that is, if the amount due can with

sufficient certainty be calculated by the court

solely from the instrument sued on and the fac-

tual, as opposed to conclusory, allegations of the

petition. Fears v. Mechanical & Industrial Tech-

nicians, 654 S.W.2d 524, 530 (Tex. App.-Tyler
1983, writ ref'd n.r.e.); Burrows v. Bowden, 564

S.W.2d 474, 475 (Tex. Civ. App.-Corpus
Christi 1978, no writ); see Michael Pohl &

David Hittner, Judgments by Default in Texas,

37 Sw. L.J. 421, 436 (1983).

20.25:2 Unliquidated Damages

To support a default judgment, the court must

hear sufficient evidence on all unliquidated

damages. Holt Atherton Industries v. Heine, 835

S.W.2d 80, 83 (Tex. 1992); Tex. R. Civ. P. 243.
See also Otis Elevator Co. v. Parmelee, 850

S.W.2d 179, 181 (Tex. 1993) (trial court, on
imposing case-determinative discovery sanc-

tions, improperly awarded unliquidated dam-

ages without hearing evidence). Unliquidated

damages include the following:

1. Any damages not proved by an instru-

ment in writing. Tex. R. Civ. P. 243.

2. Attorney's fees "actually incurred."
("Attorney's fees are by their very

nature unliquidated unless the exact

amount is fixed by agreement.") Free-

STATE BAR OF TEXAS

man v. Leasing Associates, 503

S.W.2d 406, 408 (Tex. Civ. App.-
Houston [14th Dist.] 1973, no writ).

3. "Reasonable" attorney's fees. Odom v.

Pinkston, 193 S.W.2d 888, 891 (Tex.
Civ. App.-Austin 1946, writ ref'd
n.r.e.).

4. "Collection expenses" (in addition to

attorney's fees) if the written instru-
ment does not fix the exact amount.

Odom, 193 S.W.2d at 891.

Note that affidavits constitute probative evi-

dence to support a default judgment on unliqui-

dated damages. Texas Commerce Bank, N.A. v.

New, 3 S.W.3d 515, 516-17 (Tex. 1999).

If a party is not present or represented by coun-

sel when testimony is taken on damages follow-

ing entry of a default judgment, the trial court

must require the court reporter to make a record

of the evidence. Houston Pipe Coating Co. v.

Houston Freightways, 679 S.W.2d 42, 45 (Tex.

App.-Houston [14th Dist.] 1984, writ ref'd
n.r.e.). The plaintiff's attorney should request

the reporter's presence if the court fails to do so.

Otherwise, the defendant may seek a new trial

on unliquidated damages on the ground that the

testimony on which the judgment was based was

not recorded, and consequently no statement of

facts is available for review of the sufficiency of

the evidence. Houston Pipe Coating, 679
S.W.2d at 45; see also Rogers v. Rogers, 561

S.W.2d 172, 173 (Tex. 1978); Morgan Express,
Inc. v. Elizabeth-Perkins, Inc., 525 S.W.2d 312
(Tex. Civ. App.-Dallas 1975, writ ref'd) (Mor-
gan Express's reliance on former provisions of

statute governing court reporter's duty consid-

ered not of controlling significance in Rogers).

The rule that, absent a statement of facts, the

appellate court must presume that the evidence

was sufficient does not apply on direct review of

a default judgment if no statement of facts is

available. Morgan Express, 525 S.W.2d at 315;

see also Michael Pohl & David Hittner, Judg-
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ments by Default in Texas, 37 Sw. L.J. 421

(1983).

20.25:3 Pleadings

A default judgment must be in accord with the

pleadings. It is impermissible in a default judg-

ment to render judgment for damages in excess

of the damages specifically pleaded. Simon v.

BancTexas Quorum, N.A., 754 S.W.2d 283, 286
(Tex. App.-Dallas 1988, writ denied).

20.26 Judgment Nihil Dicit

Judgment nihil dicit, wherein no answer placing

the merits in issue is on file, is a form of default

judgment. Stoner v. Thompson, 578 S.W.2d 679,

683 (Tex. 1979). Although there is a difference
between a no-answer default judgment and a

judgment nihil dicit, they are so similar that the

same rules generally apply to each with respect

to the effect and validity of the judgment. In

both instances the nonanswering party has

admitted the facts properly pleaded and the jus-

tice of the opponent's claim, though a judgment

nihil dicit carries a stronger confession than

does a default judgment. Stoner, 578 S.W.2d at

682. But see Roberts v. Mullen, 446 S.W.2d 86,

89 (Tex. Civ. App.-Dallas 1969, writ ref'd
n.r.e.) (such implied admission not always abso-
lute and subject to rebuttal).

Judgment nihil dicit is usually limited to situa-
tions in which the defendant has entered some
plea, usually dilatory, which has not placed the
merits of the plaintiff's case in issue, or the
defendant has placed the merits in issue by filing
an answer, but the answer has been withdrawn.
Frymire Engineering Co. v. Grantham, 524

S.W.2d 680, 681 (Tex. 1975).

A party who permits a judgment nihil dicit
impliedly confesses judgment and waives all
errors in pleading or proof that are not funda-
mental or jurisdictional, except those that the
record shows were not intended to be waived.

O'Quinnv. Tate, 187 S.W.2d 241, 245 (Tex. Civ.
App.-Texarkana 1945, writ ref'd).

A judgment nihil dicit must accord with the
pleadings so that the amount and terms of the
judgment are ascertainable by reference to the
petition. Mullen v. Roberts, 423 S.W.2d 576,

579 (Tex. 1968).

A judgment nihil dicit is at form 20-5 in this

chapter.
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Motion for Entry of Default Judgment

Form 20-1

Some courts require a written motion before entertaining entry of default judgment.

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Motion for Entry of Default Judgment

1. Parties. Movant is [name of plaintiff], Plaintiff, who moves the Court to enter a

default judgment against [name of defendant], Defendant, pursuant to rule 239 of the Texas

Rules of Civil Procedure.

2. Grounds. Plaintiff is entitled to be granted a default judgment against Defendant

and as grounds would show the Court the following:

a. Defendant continues to be indebted to Plaintiff as specifically pleaded in

Plaintiff's original petition on file in this cause.

Include the following if applicable.

b. Plaintiff has not repossessed the collateral and foreclosed its lien described in

Plaintiffs original petition.

Continue with the following.

c. Defendant has been duly served with citation in this cause, and the citation

with the officer's return thereon has been on file with the clerk of this Court

for ten days, exclusive of the day of filing and the day of judgment.

d. Defendant has neither answered nor appeared within the time allowed by law

and has wholly defaulted.

3. Attachments. Plaintiff has attached the following documents to this motion:

STATE BAR OF TEXAS 20-1-1
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Motion for Entry of Default Judgment

a. Plaintiff's Certificate of Last Known Mailing Address.

Include the following if the defendant is an individual.

b. Plaintiff's Nonmilitary Affidavit.

Continue with the following.

c. Plaintiff's Attorney's Fee Affidavit.

4. Prayer. Plaintiff prays that the Court enter a default judgment in Plaintiff's favor

against Defendant for the relief prayed for in Plaintiff's original petition and for all further

relief to which Plaintiff may be entitled.

[Name]
Attorney for [name of movant]
State Bar No.:
[E-mail address]

[Address]
[Telephone]

[Telecopier]

Affidavit of [name of attorney]

Modify as appropriate.

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi-

ant], who swore under oath that the following facts are true:

"My name is [name of attorney]. I am more than eighteen years of age, of sound mind,

and fully competent to make this affidavit. I am the attorney of record for Plaintiff in the

above-styled and -numbered cause, and in that capacity I have personal knowledge of the mat-

ters set forth below.

20-1-2 STATE BAR OF TEXAS
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"I am a graduate of [specify undergraduate institution and degree]. I am a graduate of

[specify legal education]. I have been licensed to practice law in the state of Texas since

[date]. I am admitted to practice before [specify court[s]].

"[List any board certifications.]

"[List any professional memberships and/or professional activities.]

"Presently, I am employed by [name of law firm], a law firm having its principal place

of business in [city], Texas. I have been with the firm since [date]. My prior employment his-

tory as an attorney is as follows: [specify].

"To the extent that I have specialized legal knowledge, it is in the areas of [specify]. My

practice, throughout the time that I have been licensed, has included the representation of

creditors in suits to collect debts. I am familiar with the types of fees usually and customarily

charged in cases of this type in [city, county] County, Texas. It is my testimony that an hourly

rate of $[amount] per hour is a reasonable and necessary rate in [city, county] County, Texas,

for an attorney with my experience and expertise.

"The attached Exhibit [exhibit number/letter] is a summary of my time in this case

before the default judgment hearing. It is taken from the original records, of which I am a cus-

todian, of [name of law firm], and it is a summary of records kept in the usual course of busi-

ness. The records are [specify, e.g., electronic timeslips] entered at or near the time of the

events they describe by a person with knowledge of those events. Specifically, they are

records of my time in this case, and I am the person who made the entries. It is a part of the

regular course of business of [name of law firm] to make and keep such records.

"I have reviewed the summary of my time in this case and I find that all the work I have

performed in this case has been reasonable and necessary. My fees in the case are reasonable

and necessary if considered in light of the following factors:

STATE BAR OF TEXAS 20-1-3
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"1. The time and labor required, the novelty and difficulty of the questions involved,

and the skill requisite to perform legal services properly: [describe factor].

"2. The likelihood that the acceptance of this case has precluded and will preclude

me from accepting other employment: [describe factor].

"3. The fees customarily charged in this locality for similar legal services: [describe

factor, e.g., the fees charged by me are usual and customary in [city, county] County, Texas,

for a case of this type involving the issues before the Court. A reasonable hourly rate in this

matter would be $[amount] per hour. I have expended [number] hours in this matter and antic-

ipate expending an additional [number] hours in postjudgment collection.]

"4. The amount involved and the results obtained: [describe factor].

"5. Time limitations imposed by my client or the circumstances: [describe factor].

"6. The nature and length of my professional relationship with my client: [describe

factor].

"7. Any experience, reputation, or ability that I may have: [describe factor].

"8. Whether the fee is fixed or contingent: [describe factor].

"It is further my opinion that, if a default judgment in this case were to be appealed, it

would be reasonable and necessary for Plaintiff to incur the following additional fees:

$[amount] for the time to be incurred in making or responding to an appeal or an application

for writ of error to the court of appeals and arguing such an appeal; $[amount] for the time to

be incurred in making or responding to an application for writ of error to the Texas Supreme

Court; and an additional $[amount] if any such application for writ of error were granted and

oral argument had to be made before the Texas Supreme Court.

"The foregoing matters are, within my personal knowledge, true and correct."
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[Name of affiant]
Affiant

SIGNED under oath before me on

Notary Public, State of Texas

Attach exhibit(s). Prepare and attach a certificate of last known
mailing address (form 20-2) and, if the defendant is an individual,
a nonmilitary affidavit (form 20-3). Prepare a default judgment
(form 20-4).
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Certificate of Last Known Mailing Address

Form 20-2

[Caption. See 3 of the Introduction in volume 1 of this manual.]

Certificate of Last Known Mailing Address

I certify that the last known mailing address of [name of defendant], Defendant, against

whom judgment is taken in the above-entitled and -numbered cause, is [mailing address, city,

state, zip code].

[Name]

Attorney for [name of plaintiff]

State Bar No.:
[E-mail address]

[Address]

[Telephone]
[Telecopier]

Attach to the motion for entry of default judgment (form 20-1).
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Form 20-3

If the defendant is an individual, this affidavit must be filed before a default judgment may be entered.
There are no Texas cases, statutes, or rules on this requirement, and it is not consistently enforced
throughout the state. See section 20.23 in this chapter. The affidavit may be signed by the plaintiff or
the plaintiffs attorney, but the party signing the affidavit should not swear to any facts about which he
does not have personal knowledge. The Servicemembers Civil Relief Act imposes penalties including
fines, imprisonment, or both on a person who knowingly makes or uses a false affidavit concerning a
defendant's military service. 50 U.S.C. 3912(c). See the caveat at section 1.32:5.

[Caption. See 3 of the Introduction in volume I of this manual.]

Nonmilitary Affidavit

BEFORE ME, the undersigned authority, on this day personally appeared [name of affi-

ant], who swore on oath that the following facts are true:

"I am [Plaintiff/attorney of record for Plaintiff] in the above-entitled and -numbered

cause. To my knowledge, based on a review of records related to this case [include if applica-

ble: , the attached Military Status Report from the Department of Defense Manpower Data

Center,] and my involvement in this case, [name of defendant], Defendant, was not in military

service when this suit was filed, has not been in military service at any time since then, and is

not now in any military service of the United States of America."

[Name of affiant]

Affiant

SIGNED under oath before me on

Notary Public, State of Texas

Attach to the motion for entry of default judgment (form 20-1).

Attach military status report if applicable.

STATE BAR OF TEXAS 20-3-1
(4/16)

Form 20-3



[Reserved]

STATE BAR OF TEXAS20-3-2
(4/16)



Default Judgment

Form 20-4

For a list of some requisites that should be met before a default judgment is obtained, see sections
20.21 through 20.25 in this chapter. See also section 20.17 on judgment interest and section 20.18 on
practical considerations. See section 1.29 for a discussion of attorney's fees for appellate proceedings.

[Caption. See 3 of the Introduction in volume I of this manual.]

Default Judgment

At the hearing on this cause, Plaintiff appeared through his attorney of record. Defen-

dant, although duly cited to appear and answer herein, has failed to file an answer within the

time allowed by law.

The Court has considered the pleadings and records on file in this cause and the evi-

dence and is of the opinion that judgment should be rendered for Plaintiff. [Include the follow-

ing for judgment on a note: The original of the note on which this cause is based is attached as

Exhibit [exhibit number/letter] and incorporated in this judgment by reference.]

It is accordingly ADJUDGED that [name of plaintiff], Plaintiff, recover from [name of

defendant], Defendant, judgment for-

1. $[amount] as the principal amount due;

2. $[amount] as interest on the principal amount to the date of judgment;

3. $[amount] as attorney's fees; if Defendant does not appeal this judgment to the

court of appeals and time for appeal to that court has expired, Defendant shall be entitled to a

remittitur of $[amount] against the judgment for attorney's fees; and if Defendant does not

appeal from the court of appeals to the Supreme Court of Texas and time for that appeal has

expired, Defendant shall be entitled to a remittitur of $[amount] against the judgment for

attorney's fees;

STATE BAR OF TEXAS 20-4-1
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4. $[amount] for costs of court; and

5. interest at the rate of [percent] percent per year on the total judgment from the date

of judgment until paid.

Include foreclosure language if appropriate (see form 20-14).
Continue with the following.

It is ORDERED that Plaintiff shall have all writs of execution and other process neces-

sary to enforce this judgment.

This judgment finally disposes of all parties and all claims and is appealable.

SIGNED on

JUDGE PRESIDING

APPROVED AS TO FORM:

[Name]

Attorney for [name of plaintiff]
State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

[Name]

Attorney for [name of defendant]
State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]
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Attach exhibit(s).
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Judgment Nihil Dicit

Form 20-5

For a list of some requisites that should be met before a judgment nihil dicit is obtained, see sections
20.21 through 20.23 and section 20.26 in this chapter. See also section 20.17 on judgment interest and
section 20.18 on practical considerations. Some courts require a motion for entry of a judgment nihil
dicit. See section 1.29 for a discussion of attorney's fees for appellate proceedings.

[Caption. See 3 of the Introduction in volume I of this manual.]

Judgment Nihil Dicit

At the hearing on this cause, Plaintiff appeared through his attorney of record. Defen-

dant, although duly cited to appear and answer herein, has filed an answer but [that answer

does not join issue with Plaintiff's claim on the merits/has withdrawn the answer before trial].

The Court has considered the pleadings and records on file in this cause and the evi-

dence and is of the opinion that judgment should be rendered for Plaintiff. [Include the follow-

ing for judgment on a note: The original of the note on which this cause is based is attached as

Exhibit [exhibit number/letter] and incorporated in this judgment by reference.]

It is accordingly ADJUDGED that [name of plaintiff], Plaintiff, recover from [name of

defendant], Defendant, judgment for-

1. $[amount] as the principal amount due;

2. $[amount] as interest on the principal amount to the date of judgment;

3. $[amount] as attorney's fees; if Defendant does not appeal this judgment to the

court of appeals and time for appeal to that court has expired, Defendant shall be entitled to a

remittitur of $[amount] against the judgment for attorney's fees; and if Defendant does not

appeal from the court of appeals to the Supreme Court of Texas and time for that appeal has

STATE BAR OF TEXAS 20-5-1
(4/16)

Form 20-5



Judgment Nihil Dicit

expired, Defendant shall be entitled to a remittitur of $[amount] against the judgment for

attorney's fees;

4. $[amount] for costs of court; and

5. interest at the rate of [percent] percent per year on the total judgment from the date

of judgment until paid.

Include foreclosure language if appropriate (see form 20-14).
Continue with the following.

It is ORDERED that Plaintiff shall have all writs of execution and other process neces-

sary to enforce this judgment.

This judgment finally disposes of all parties and all claims and is appealable.

SIGNED on

JUDGE PRESIDING

APPROVED AS TO FORM:

[Name]

Attorney for [name of plaintiff]
State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]
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[Name]

Attorney for [name of defendant]
State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s). Prepare and file a certificate of last known
mailing address (form 20-2) and, if the defendant is an individ-
ual, a nonmilitary affidavit (form 20-3). See the affidavit for
attorney's fees in form 20-1.
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Final Summary Judgment

Form 20-6

This form may be used for a final summary judgment disposing of all parties and issues. For other
summary judgment forms, see forms 20-7 (partial summary judgment) and 20-8 (judgment after trial
of some issues) in this chapter. For a motion for summary judgment, see form 19-9. See also section
20.17 on judgment interest and section 20.18 on practical considerations. See section 1.29 for a discus-
sion of attorney's fees for appellate proceedings.

[Caption. See 3 of the Introduction in volume I of this manual.]

Final Summary Judgment

At the hearing on Plaintiff's Motion for Summary Judgment in this cause, [recite

appearances, e.g., all parties appeared through their attorneys of record].

The Court has considered the pleadings and official records on file in this cause, the

evidence, and the arguments of counsel and finds that there is no genuine issue about any

material fact and that Plaintiff is entitled to judgment as a matter of law. [Include the following

for judgment on a note: The original of the note on which this cause is based is attached as

Exhibit [exhibit number/letter] and incorporated in this judgment by reference.]

It is accordingly ADJUDGED that [name of plaintiff], Plaintiff, recover from [name of

defendant], Defendant, judgment for-

1. $[amount] as the principal amount due;

2. $[amount] as interest on the principal amount to the date of judgment;

3. $[amount] as attorney's fees; if Defendant does not appeal this judgment to the

court of appeals and time for appeal to that court has expired, Defendant shall be entitled to a

remittitur of $[amount] against the judgment for attorney's fees; and if Defendant does not

appeal from the court of appeals to the Supreme Court of Texas and time for that appeal has
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expired, Defendant shall be entitled to a remittitur of $[amount] against the judgment for

attorney's fees;

4. $[amount] for costs of court; and

5. interest at the rate of [percent] percent per year on the total judgment from the date

of judgment until paid.

Include foreclosure language if appropriate (see form 20-14).
Continue with the following.

It is ORDERED that Plaintiff shall have all writs of execution and other process neces-

sary to enforce this judgment.

This judgment finally disposes of all parties and all claims and is appealable.

SIGNED on

JUDGE PRESIDING

APPROVED AS TO FORM:

[Name]

Attorney for [name of plaintiff]
State Bar No.:
[E-mail address]
[Address]

[Telephone]

[Telecopier]
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[Name]

Attorney for [name of defendant]
State Bar No.:

[E-mail address]
[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).
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Partial Summary Judgment

Form 20-7

If at the hearing on a motion for summary judgment the court finds that there is a genuine issue about
one or more material facts but no genuine issue about others, the court is to make an order specifying
the facts that appear to be without substantial controversy and directing "such further proceedings in
the action as are just." Tex. R. Civ. P. 166a(e) (see section 19.40 and form 19-9 in this manual). The
order ("partial summary judgment") is interlocutory and after trial will be replaced by a final judgment
(form 20-8).

[Caption. See 3 of the Introduction in volume I of this manual.]

Partial Summary Judgment

At the hearing on Plaintiff's Motion for Summary Judgment in this cause, [recite

appearances, e.g., all parties appeared through their attorneys of record].

Having examined the pleadings and the evidence before it and having interrogated

counsel, the Court has ascertained that some material facts are actually and in good faith con-

troverted and that the following material facts exist without substantial controversy: [state

facts].

It is accordingly ORDERED that a trial be held in this cause and that the facts specified

above be deemed established at that trial.

SIGNED on

JUDGE PRESIDING

STATE BAR OF TEXAS 20_71
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Partial Summary Judgment

APPROVED AS TO FORM:

0
[Name]

Attorney for [name of plaintiff]
State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

[Name]

Attorney for [name of defendant]

State Bar No.:
[E-mail address]
[Address]

[Telephone]

[Telecopier]

0
STATE BAR OF TEXAS20-7-2

(4/16)
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Final Judgment [after Trial of Some Issues]

Form 20-8

This form may be used for the occasional situation in which the court disposes of some matters by
summary judgment and resolves controverted issues (usually attorney's fees) by later trial (see section
19.41 in this manual). If the controverted issues were not tried immediately after the hearing on the
motion for summary judgment, the judge should have signed an interlocutory "partial summary judg-
ment" (form 20-7), which will be replaced by this final judgment. For a motion for summary judgment,
see form 19-9. See section 20.17 on judgment interest and section 20.18 on practical considerations.
See section 1.29 for a discussion of attorney's fees for appellate proceedings.

[Caption. See 3 of the Introduction in volume I of this manual.]

Final Judgment
[after Trial of Some Issues]

At the hearing on Plaintiff's Motion for Summary Judgment in this cause, [recite

appearances, e.g., all parties appeared through their attorneys of record]. [Include the follow-

ing for judgment on a note: The original of the note on which this cause is based is attached as

Exhibit [exhibit number/letter] and incorporated in this judgment by reference.]

On [date], the Court entered its interlocutory summary judgment after it examined the

pleadings and evidence before it, interrogated counsel, and found that there were no genuine

issues of material fact concerning [summarize material fact areas, e.g., the fact of Defendant's

debt to Plaintiff and the amount of principal and interest owed] and that Plaintiff was entitled

to judgment as a matter of law on these issues. Thereafter, a trial was held on the remaining

genuine issues of material fact regarding [summarize controverted material fact areas, e.g., the

amount of attorney's fees for which Defendant should be liable to Plaintiff]. All parties

appeared through their attorneys of record and announced that they were ready for trial.

Select one of the following.

Because a jury was not requested, the Court decided all fact questions at the trial. The

Court considered the pleadings and records on file in this cause, the evidence, and the argu-

STATE BAR OF TEXAS 20-8-1
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Final Judgment [after Trial of Some Issues]

ments of counsel and is of the opinion that judgment should be rendered for Plaintiff on the

controverted facts.

It is accordingly ADJUDGED that

Or

A jury was duly accepted, impaneled, and sworn. The jury returned its verdict on the

controverted facts after hearing the evidence, the arguments of counsel, and the Court's

instructions and after receiving questions to be answered.

Based on the jury's verdict, it is ADJUDGED that

Continue with the following.

[name of plaintiff], Plaintiff, recover from [name of defendant], Defendant, judgment for-

1. $[amount] as the principal amount due;

2. $[amount] as interest on the principal amount to the date of judgment;

3. $[amount] as attorney's fees; if Defendant does not appeal this judgment to the

court of appeals and time for appeal to that court has expired, Defendant shall be entitled to a

remittitur of $[amount] against the judgment for attorney's fees; and if Defendant does not

appeal from the court of appeals to the Supreme Court of Texas and time for that appeal has

expired, Defendant shall be entitled to a remittitur of $[amount] against the judgment for

attorney's fees;

4. $[amount] as costs of court; and

5. interest at the rate of [percent] percent per year on the total judgment from the date

of judgment until paid.
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Final Judgment [after Trial of Some Issues]

Include foreclosure language if appropriate (see form 20-14).
Continue with the following.

It is ORDERED that Plaintiff shall have all writs of execution and other process neces-

sary to enforce this judgment.

This judgment finally disposes of all parties and all claims and is appealable.

SIGNED on

JUDGE PRESIDING

APPROVED AS TO FORM:

[Name]

Attorney for [name of plaintiff]
State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

[Name]

Attorney for [name of defendant]

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).
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Agreed Judgment

Form 20-9

See section 20.17 in this chapter on judgment interest and section 20.18 on practical considerations.

[Caption. See 3 of the Introduction in volume I of this manual.]

Agreed Judgment

At the hearing on this cause, the attorneys for Plaintiff and Defendant announced to the

Court that Plaintiff and Defendant have agreed that judgment should be rendered for Plaintiff

as requested.

The Court has considered the pleadings and records on file in this cause and the evi-

dence and is of the opinion that judgment should be rendered for Plaintiff as agreed. [Include

the following for judgment on a note: The original of the note on which this cause is based is

attached as Exhibit [exhibit number/letter] and incorporated in this judgment by reference.]

It is accordingly ADJUDGED that [name of plaintiff], Plaintiff, recover from [name of

defendant], Defendant, judgment for-

1. $[amount] as the principal amount due;

2. $[amount] as interest on the principal amount to the date of judgment;

3. $[amount] as attorney's fees;

4. $[amount] for costs of court; and

5. interest at the rate of [percent] percent per year on the total judgment from the date

of judgment until paid.

Include foreclosure language if appropriate (see form 20-14).
Continue with the following.

STATE BAR OF TEXAS 20-9-1
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It is ORDERED that Plaintiff shall have all writs of execution and other process neces-

sary to enforce this judgment.

This judgment finally disposes of all parties and all claims and is appealable.

SIGNED on

JUDGE PRESIDING

APPROVED AS TO FORM AND
SUBSTANCE:

[Name]

Attorney for [name of plaintiff]

State Bar No.:

[E-mail address]

[Address]

[Telephone]

[Telecopier]

[Name]

Attorney for [name of defendant]

State Bar No.:
[E-mail address]

[Address]
[Telephone]

[Telecopier]

Attach exhibit(s).

STATE BAR OF TEXAS20-9-2
(4/16)
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Judgment [on Foreign Judgment]

Form 20-10

For discussion of reducing a foreign judgment to a Texas judgment and the simplified filing procedure
available under the Uniform Enforcement of Foreign Judgments Act, see section 14.12 and forms
14-12 and 14-13 in this manual. See section 20.17 on judgment interest. See section 1.29 for a discus-
sion of attorney's fees for appellate proceedings.

[Caption. See 3 of the Introduction in volume I of this manual.]

Judgment
[on Foreign Judgment]

At the hearing on this cause, [recite appearances, e.g., all parties appeared through their

attorneys of record]. The Court has considered the pleadings and official records on file in this

cause and the evidence. It appears to the Court that Plaintiff is the owner of a final, valid, and

subsisting judgment; that the judgment has not been satisfied; that the judgment was rendered

by a court of general jurisdiction created under the laws of [name of state] and has been prop-

erly authenticated by the rendering jurisdiction; and that the judgment is entitled to be

accorded full faith and credit by this Court. The Court is therefore of the opinion that judg-

ment should be rendered for Plaintiff.

It is accordingly ADJUDGED that [name of plaintiff], Plaintiff, recover from [name of

defendant], Defendant, judgment for-

1. $[amount] as the principal amount due;

2. $[amount] for all postjudgment costs incurred in the jurisdiction in which Plaintiff

obtained the judgment that is the subject of this action;

3. $[amount] as interest on the foreign judgment from the date of that judgment until

the date of judgment in this Court;

STATE BAR OF TEXAS 20-10-1
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Judgment [on Foreign Judgment]

4. $[amount] as attorney's fees; if Defendant does not appeal this judgment to the

court of appeals and time for appeal to that court has expired, Defendant shall be entitled to a

remittitur of $[amount] against the judgment for attorney's fees; and if Defendant does not

appeal from the court of appeals to the Supreme Court of Texas and time for that appeal has

expired, Defendant shall be entitled to a remittitur of $[amount] against the judgment for

attorney's fees;

5. $[amount] for costs incurred in this Court; and

6. interest at the rate of [percent] percent per year on this judgment in its entirety

from the date of this judgment until paid.

It is ORDERED that Plaintiff shall have all writs of execution and other process neces-

sary to enforce this judgment.

This judgment finally disposes of all parties and all claims and is appealable.

SIGNED on

JUDGE PRESIDING

APPROVED AS TO FORM:

[Name]

Attorney for [name of plaintiff]

State Bar No.:
[E-mail address]

[Address]
[Telephone]

[Telecopier]
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(4/16)

Form 20-10



Judgment [on Foreign Judgment]

[Name]

Attorney for [name of defendant]

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]
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(4/16)

Form 20-10



[Reserved]
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Judgment [Based on Trial to the Court]

Form 20-11

See form 20-12 in this chapter for a judgment based on a jury verdict and form 20-13 for a directed
verdict judgment. See section 20.17 on judgment interest and section 20.18 on practical consider-
ations. See section 1.29 for a discussion of attorney's fees for appellate proceedings.

[Caption. See 3 of the Introduction in volume I of this manual.]

Judgment
[Based on Trial to the Court]

At the hearing on this cause, all parties appeared through their attorneys of record and

announced that they were ready for trial. Because a jury was not requested, the Court decided

all fact questions.

The Court has considered the pleadings and official records on file in this cause, the

evidence, and the arguments of counsel and is of the opinion that judgment should be rendered

for Plaintiff. [Include the following for judgment on a note: The original of the note on which

this cause is based is attached as Exhibit [exhibit number/letter] and incorporated in this judg-

ment by reference.]

It is accordingly ADJUDGED that [name of plaintiff], Plaintiff, recover from [name of

defendant], Defendant, judgment for-

1. $[amount] as the principal amount due;

2. $[amount] as interest on the principal amount to the date of judgment;

3. $[amount] as attorney's fees; if Defendant does not appeal this judgment to the

court of appeals and time for appeal to that court has expired, Defendant shall be entitled to a

remittitur of $[amount] against the judgment for attorney's fees; and if Defendant does not

appeal from the court of appeals to the Supreme Court of Texas and time for that appeal has

STATE BAR OF TEXAS 20-11-1
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Judgment [Based on Trial to the Court]

expired, Defendant shall be entitled to a remittitur of $[amount] against the judgment for

attorney's fees;

4. $[amount] for costs of court; and

5. interest at the rate of [percent] percent per year on the total judgment from the date

of judgment until paid.

Include foreclosure language if appropriate (see form 20-14).
Continue with the following.

It is ORDERED that Plaintiff shall have all writs of execution and other process neces-

sary to enforce this judgment.

This judgment finally disposes of all parties and all claims and is appealable.

SIGNED on

JUDGE PRESIDING

APPROVED AS TO FORM:

[Name]

Attorney for [name of plaintiff]
State Bar No.:

[E-mail address]

[Address]

[Telephone]

[Telecopier]

20-11-2 STATE BAR OF TEXAS
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Judgment [Based on Trial to the Court]

[Name]

Attorney for [name of defendant]
State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).
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Judgment [Based on Jury Verdict]

Form 20-12

See form 20-11 in this chapter for a judgment based on trial to the court and form 20-13 for a directed
verdict judgment. See section 20.17 on judgment interest and section 20.18 on practical consider-
ations. See section 1.29 for a discussion of attorney's fees for appellate proceedings.

[Caption. See 3 of the Introduction in volume I of this manual.]

Judgment
[Based on Jury Verdict]

At the hearing on this cause, all parties appeared through their attorneys of record and

announced that they were ready for trial.

A jury was duly accepted, impaneled, and sworn. The jury returned its verdict after

hearing evidence, arguments of counsel, and the Court's instructions and after receiving ques-

tions to be answered. [Include the following for judgment on a note: The original of the note on

which this cause is based is attached as Exhibit [exhibit number/letter] and incorporated in this

judgment by reference.]

Based on the jury's verdict, it is ADJUDGED that [name of plaintiff], Plaintiff, recover

from [name of defendant], Defendant, judgment for-

1. $[amount] as the principal amount due;

2. $[amount] as interest on the principal amount to the date of judgment;

3. $[amount] as attorney's fees; if Defendant does not appeal this judgment to the

court of appeals and time for appeal to that court has expired, Defendant shall be entitled to a

remittitur of $[amount] against the judgment for attorney's fees; and if Defendant does not

appeal from the court of appeals to the Supreme Court of Texas and time for that appeal has
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Judgment [Based on Jury Verdict]

expired, Defendant shall be entitled to a remittitur of $[amount] against the judgment for

attorney's fees;

4. $[amount] as costs of court; and

5. interest at the rate of [percent] percent per year on the total judgment from the date

of judgment until paid.

Include foreclosure language if appropriate (see form 20-14).
Continue with the following.

It is ORDERED that Plaintiff shall have all writs of execution and other process neces-

sary to enforce this judgment.

This judgment finally disposes of all parties and all claims and is appealable.

SIGNED on

JUDGE PRESIDING

APPROVED AS TO FORM:

[Name]

Attorney for [name of plaintiff]
State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]
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[Name]

Attorney for [name of defendant]

State Bar No.:
[E-mail address]
[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).
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20-12-3
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Judgment [Based on Directed Verdict]

Form 20-13

If during the trial (usually after both sides have rested) it appears to the court that the evidence conclu-
sively proves that the plaintiff is entitled to judgment as a matter of law, based either on the plaintiff's
motion or on the court's own motion, the court can instruct the jury to return a verdict or can discharge
the jury and render judgment. An oral motion is permissible but should later be put in writing and
entered in the record. The motion must state the specific grounds for a directed verdict. Tex. R. Civ. P.
268. See form 20-11 in this chapter for a judgment based on trial to the court and form 20-12 for a
judgment based on a jury verdict. See section 20.17 on judgment interest and section 20.18 on practical
considerations. See section 1.29 for a discussion of attorney's fees for appellate proceedings.

[Caption. See 3 of the Introduction in volume I of this manual.]

Judgment
[Based on Directed Verdict]

At the hearing on this cause, all parties appeared through their attorneys of record and

announced that they were ready for trial.

A jury was duly accepted, impaneled, and sworn. After [Plaintiff/both sides] rested,

Plaintiff moved for a directed verdict. The Court has considered the pleadings and official

records on file in this cause, the evidence, and the arguments of counsel and is of the opinion

that Plaintiff's motion should be granted and that judgment should be rendered for Plaintiff as

a matter of law. [Include the following for judgment on a note: The original of the note on

which this cause is based is attached as Exhibit [exhibit number/letter] and incorporated in this

judgment by reference.]

It is accordingly ADJUDGED that [name of plaintiff], Plaintiff, recover from [name of

defendant], Defendant, judgment for-

1. $[amount] as the principal amount due;

2. $[amount] as interest on the principal amount to the date of judgment;
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Judgment [Based on Directed Verdict]

3. $[amount] as attorney's fees; if Defendant does not appeal this judgment to the

court of appeals and time for appeal to that court has expired, Defendant shall be entitled to a

remittitur of $[amount] against the judgment for attorney's fees; and if Defendant does not

appeal from the court of appeals to the Supreme Court of Texas and time for that appeal has

expired, Defendant shall be entitled to a remittitur of $[amount] against the judgment for

attorney's fees;

4. $[amount] for costs of court; and

5. interest at the rate of [percent] percent per year on the total judgment from the date

of judgment until paid.

Include foreclosure language if appropriate (see form 20-14).
Continue with the following.

It is ORDERED that Plaintiff shall have all writs of execution and other process neces-

sary to enforce this judgment.

This judgment finally disposes of all parties and all claims and is appealable.

SIGNED on

JUDGE PRESIDING

APPROVED AS TO FORM:

[Name]

Attorney for [name of plaintiff]

State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]
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[Name]

Attorney for [name of defendant]
State Bar No.:
[E-mail address]

[Address]

[Telephone]

[Telecopier]

Attach exhibit(s).
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Additional Language to Foreclose Lien

Form 20-14

The following paragraph must be included in every judgment foreclosing a security interest or other
lien, except judgments against executors, administrators, or guardians. See sections 20.10 and 20.13 in
this chapter. The collateral should be described as explicitly as possible so that the levying officer will
be able to identify it. The description should not differ materially from that in the petition.

Additional Language to Foreclose Lien

It is further ADJUDGED that the security interest of [name of plaintiff], Plaintiff, in

[describe collateral] is foreclosed; that an order of sale shall issue to any sheriff or any consta-

ble in the state of Texas, directing him to seize and sell the collateral as under execution, in

satisfaction of this judgment; and that, if the collateral cannot be found or if the proceeds of

the sale are insufficient to satisfy the judgment, the officer shall take the money, or any bal-

ance thereof remaining unpaid, out of any property of [name of defendant], Defendant, as in

the case of ordinary executions.
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