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Statewide agencies and regional agencies that extend into four or more counties post

meeting notices with the Secretary of State.

Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml

Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call
512-463-5561. Or request a copy by email: register@sos.state.tx.us

For items not available here, contact the agency directly. Items not found here:

e minutes of meetings

e agendas for local government bodies and regional agencies that extend into fewer
than four counties

e legislative meetings not subject to the open meetings law

The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.

http://texasattorneygeneral.gov/og/open-government

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).

Additional information about state government may be found here:
http://www.texas.gov

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.


http:http://www.texas.gov
http://texasattorneygeneral.gov/og/open-government
mailto:register@sos.state.tx.us
http://www.sos.state.tx.us/open/index.shtml

TuE

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

GOVERNOR

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for March 8, 2017

Appointed to the Public Safety Commission, for a term to expire at
the pleasure of the Governor, Steven P. Mach of Houston as Chairman
(replacing A. Cynthia "Cindy" Leon of Mission).

Appointments for March 10, 2017

Appointed to the Texas Historical Records Advisory Board, for a term
to expire February 1, 2020, Diane J. "Jelain" Chubb of Austin (Ms.
Chubb is being reappointed).

Appointed to the Texas Historical Records Advisory Board, for a term
to expire February 1, 2020, Bobby R. "Bob" Glenn of Weatherford
(replacing Nelson H. Balido of Boerne whose term expired).

Appointed to the Governor’s Commission for Women, for a term to
expire at the pleasure of the Governor, Karen H. Harris of Lakehills
as Vice-Chairman (Ms. Harris is replacing Alejandra C. De la Vega-
Foster of El Paso).

Greg Abbott, Governor
TRD-201701066

¢ ¢ ¢
Proclamation 41-3492
TO ALL TO WHOM THESE PRESENTS SHALL COME:

I, GREG ABBOTT, Governor of Texas, do hereby certify that wild-
fires that began on March 6, 2017, have caused a disaster in Gray,
Hemphill, Lipscomb, Ochiltree, Roberts and Wheeler counties in the
state of Texas.

THEREFORE, in accordance with the authority vested in me by Sec-
tion 418.014 of the Texas Government Code, I do hereby declare a
state of disaster in Gray, Hemphill, Lipscomb, Ochiltree, Roberts and
Wheeler counties in the state of Texas.

Pursuant to Section 4 18.017 of the code, I authorize the use of all
available resources of state government and of political subdivisions
that are reasonably necessary to cope with this disaster.

Pursuant to Section 418.016 of the code, any regulatory statute pre-
scribing the procedures for conduct of state business or any order or
rule of a state agency that would in any way prevent, hinder or delay
necessary action in coping with this disaster shall be suspended upon
written approval of the Office of the Governor. However, to the ex-
tent that the enforcement of any state statute or administrative rule re-
garding contracting or procurement would impede any state agency's
emergency response that is necessary to protect life or property threat-
ened by this declared disaster, | hereby authorize the suspension of such
statutes and rules for the duration of this declared disaster.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 11th day of March, 2017.

Greg Abbott, Governor
TRD-201701065

¢ ¢ ¢

GOVERNOR March 24, 2017 42 TexReg 1297






The Texas Register publishes summaries of the following:
Requests for Opinions, Opinions, Open Records Decisions.

‘IaE c ATTORNEY
gE NE RAL An index to the full text of these documents is available from
the Attomey General's Internet site hitp://www.oag.state.tx.us.

Telephone: 512-936-1730. For information about pending requests for opinions, telephone 512-463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of his
responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state officials. The
Texas Government Code indicates to whom the Attorney General may provide a legal opinion. He may not write legal opinions
for private individuals or for any officials other than those specified by statute. (Listing of authorized requestors:

http://www.oag.state.tx.us/opinopen/opinhome.shtml.)

Requests for Opinions
RQ-0153-KP

Requestor:

The Honorable Mark A. Gonzalez
Nueces County District Attorney
901 Leopard, Room 206

Corpus Christi, Texas 78401-3681

Re: Which party pays for the copy of the reporter's record filed with
the trial court clerk pursuant to Rule of Appellate Procedure 34.6(h)
(RQ-0153-KP)

Briefs requested by April 10, 2017

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.

TRD-201701045

Amanda Crawford

General Counsel

Office of the Attorney General
Filed: March 13, 2017

¢ ¢ ¢
Opinions
Opinion No. KP-0135
The Honorable Daphne Session
Houston County Attorney
401 East Houston Avenue, 2nd Floor
Crockett, Texas 75835

Re: Whether time spent as a county employee may be considered in de-
termining county longevity pay when the employee becomes an elected
officer (RQ-0127-KP)

SUMMARY

Provided any longevity pay is earned after the adoption of the longevity
policy, a court would likely conclude that a county's longevity pay pol-

icy for county officials may include the prior service of the individual
as a county employee.

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.
TRD-201701004

Amanda Crawford

General Counsel

Office of the Attorney General

Filed: March 10, 2017

14 14 14
Opinions
Opinion No. KP-0136
The Honorable Richard Pefia Raymond
Chair, Committee on Human Services
Texas House of Representatives
Post Office Box 2910
Austin, Texas 78768-2910

Re: Whether the State Long-Term Care Ombudsman may register a
position and testify for or against legislation pending before the Texas
Legislature (RQ-0130-KP)

SUMMARY

Chapter 101 A of the Human Resources Code requires the State Long-
Term Care Ombudsman to comment on and make recommendations
about laws relating to long-term care facilities and services. Chapter
556 of the Government Code does not preclude the Ombudsman from
performing her statutory duty to make such comments and recommen-
dations. Accordingly, the State Long-Term Care Ombudsman may reg-
ister a position and testify for or against legislation pending before the
Texas Legislature to the extent necessary to perform her statutory duty.

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.
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Texas ETHICS

The Texas Ethics Commission is authorized by the Government Code,

§571.091, to issue advisory opinions in regard to the following statutes: the

OMMISSI ON Government Code, Chapter 302; the Government Code, Chapter 305; the
Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed to the Office of the
Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512) 463-5800.

Advisory Opinion Request

The Texas Ethics Commission has been asked to consider questions re-
garding the reporting requirements and the legislative moratorium on
contributions as applied to the misappropriation and return of legisla-
tive caucus contributions. (AOR-620)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

TRD-201701086

Seana Willing

Executive Director

Texas Ethics Commission

Filed: March 15, 2017
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PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. REIMBURSEMENT RATES

The Texas Health and Human Services Commission (HHSC)
proposes two new rules: §355.8023, concerning Reimburse-
ment for Durable Medical Equipment, Prosthetics, Orthotics, and
Supplies (DMEPOS); and §355.8097, concerning Reimburse-
ment for Physical, Occupational, and Speech Therapy Services.
HHSC proposes to repeal and propose as new §355.8021, con-
cerning Reimbursement for Home Health Services and Durable
Medical Equipment, Prosthetics, Orthotics and Supplies. HHSC
proposes amendments to §355.310, concerning Reimburse-
ment Methodology for Customized Equipment; §355.7001,
concerning Reimbursement Methodology for Telemedicine,
Telehealth, and Home Telemonitoring Services; §355.8085,
concerning Reimbursement Methodology for Physicians and
Other Practitioners; §355.8441, concerning Reimbursement
Methodologies for Early and Periodic Screening, Diagnosis,
and Treatment (EPSDT) Services; and §355.8581, concerning
Reimbursement Methodology for Family Planning Services.

Background and Justification

The proposed new §355.8021 and §355.8023 separate home
health services and durable medical equipment, prosthetics, or-
thotics and supplies (DMEPOS) into unique rule sections and
update outdated references to reflect current methodologies. As
a result of these proposed changes, proposed changes for the
following rules are administrative updates to rule references and
formatting clean-up: §355.8581, §355.7001, and §355.301.

The proposed amendments to §355.8085 include additional
language related to reimbursement for services provided by
licensed psychology interns and fellows. As of January 1,
2017, Medicaid reimburses for services provided by licensed
psychology interns and fellows; therefore, this rule is amended
to reflect recent reimbursement updates.

The proposed new §355.8097 outlines the current reimburse-
ment methodology for therapy services and defines the reim-
bursement percentage for services provided by therapy assis-
tants at 70 percent of the rate for a licensed therapist. Medic-
aid currently reimburses for services provided by physical, oc-
cupational and speech therapy assistants at the same rate as a
licensed therapist. This update is the only change with an esti-
mated fiscal impact.

The proposed amendments to §355.8441 include updating rule
references based on the changes outlined above and clarifica-
tion of existing reimbursement methodologies.

All rule sections are updated to incorporate a reference
to §355.201, concerning Establishment and Adjustment of
Reimbursement Rates by the Health and Human Services
Commission, which indicates that notwithstanding any other
provision of Chapter 355, HHSC may adjust fees, rates, and
charges paid for medical assistance as described under the
provisions of §531.021(d) and (e) of the Texas Government
Code.

Section-by-Section Summary

Proposed amended §355.310(a) and (b) update the reference to
§355.8023, related to DMEPOS.

Proposed amended §355.310(c) adds a reference to §355.201,
related to Establishment and Adjustment of Reimbursement
Rates by the Health and Human Services Commission.

Proposed amended §355.7001(b) updates existing acronyms.

Proposed amended §355.7001(c) updates the reference to
§355.8023, related to DMEPOS and other administrative up-
dates.

Proposed amended §355.7001(g) adds a reference to §355.201,
related to Establishment and Adjustment of Reimbursement
Rates by the Health and Human Services Commission.

Proposed new §355.8021 describes the reimbursement method-
ology for home health nursing and aide services.

Proposed new §355.8021(a) - (c) clarifies existing Medicaid re-
imbursement methodologies for home health nursing and aide
services.

Proposed new §355.8021(d) references rule §355.8097, related
to Reimbursement for Physical, Occupational, and Speech Ther-
apy Services..

Proposed new §355.8021(e) references rule §355.201, related
to Establishment and Adjustment of Reimbursement Rates by
the Health and Human Services Commission.

Proposed new §355.8023(a) was previously included in
§355.8021 and summarizes Medicaid payment information for
DMEPOS.

Proposed new §355.8023(b) outlines existing Medicaid reim-
bursement methodologies for DMEPOS.

Proposed new §355.8023(c) adds a reference to §355.201, re-
lated to Establishment and Adjustment of Reimbursement Rates
by the Health and Human Services Commission.

Proposed amended §355.8085(a) deletes outdated text and re-
places it with current reimbursement methodologies.
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Proposed amended §355.8085(b) adds physical, occupational
and speech therapy assistants and licensed psychological in-
terns to the list of eligible providers.

Proposed amended §355.8085(c) updates existing acronyms.
Proposed amended §355.8085(d) deletes outdated information.

Proposed amended §355.8085(e) updates rule text for clarifica-
tion purposes.

Proposed amended §355.8085(f) adds language for licensed
psychology interns and fellows and specifies that they are reim-
bursed at 50 percent of the rate paid to a licensed psychologist.

Proposed amended §355.8085(g) adds a reference to rule
§355.8097, related to Reimbursement for Physical, Occupa-
tional, and Speech Therapy Services.

Proposed amended §355.8085(h) adds a reference to rule
§355.201, related to Establishment and Adjustment of Re-
imbursement Rates by the Health and Human Services
Commission.

Proposed amended §355.8085(h) and (i), related to temporary
enhanced reimbursement for certain specialists from January 1,
2013 to December 31, 2014, are deleted.

Proposed new §355.8097(a) defines to whom the rule applies for
physical, occupational and speech therapy services provided by
home health agencies, comprehensive outpatient rehabilitation
facilities or outpatient rehabilitation facilities, independent thera-
pists (including Early Childhood Intervention) and physicians and
other practitioners.

Proposed new §355.8097(b) and (c) define the reimbursement
methodologies for therapy services.

Proposed new §355.8097(d) adds rule references for therapy
services provided by freestanding psychiatric facilities and out-
patient hospitals.

Proposed new §355.8097(e) defines the reimbursement per-
centage for services provided by therapy assistants at 70
percent of the rate for a licensed therapist.

Proposed new §355.8097(f) adds a reference to §355.201, re-
lated to Establishment and Adjustment of Reimbursement Rates
by the Health and Human Services Commission.

Proposed amended §355.8441(a)(2) updates the reference to
§355.8023, related to DMEPOS.

Proposed amended §355.8441(a)(3) updates the reference to
§355.8021, related to home health services and other adminis-
trative updates.

Proposed amended §355.8441(a)(4) updates rule text for clarifi-
cation purposes.

Proposed amended §355.8441(a)(5), (a)(6) and (a)(7) update
the references to rules related to therapy services to new
§355.8097 for independently enrolled therapists, home health
agencies, and comprehensive outpatient rehabilitation facilities
(CORFs) and outpatient rehabilitation facilities (ORFs).

Proposed amended §355.8441(a)(11)(A) deletes outdated infor-
mation.

Proposed amended §355.8441(a)(11)(C) deletes outdated infor-
mation related to services provided from October 1, 2011 through
February 29, 2012.

Proposed amended §355.8441(a)(12)(B) updates the reim-
bursement methodology for personal care services to reflect
current practice.

Proposed amended §355.8441(b) adds a reference to §355.201,
related to Establishment and Adjustment of Reimbursement
Rates by the Health and Human Services Commission.

Proposed amended §355.8581(a) updates the reference to
§355.8023, related to DMEPOS.

Proposed amended §355.8581(b) adds a reference to §355.201,
related to Establishment and Adjustment of Reimbursement
Rates by the Health and Human Services Commission.

Fiscal Note

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that, for each year of the first five-years
the proposed new rules and amendments will be in effect,
there will be a cost savings to state government of $9,127,851
($3,992,522 General Revenue (GR) and $5,135,329 Federal)
for fiscal year (FY) 2017, $51,792,499 ($22,364,001 GR and
$29,428,498 Federal) for FY 2018, $52,621,179 ($22,690,252
GR and $29,930,927 Federal) for FY 2019, $53,463,118
($23,053,296 GR and $30,409,822 Federal) for FY 2020, and
$54,318,528 ($23,422,149 GR and $30,896,379 Federal) for
SFY 2021. Note that for FY 2017, approximately eight percent
of therapy services are provided under fee-for-service Medicaid
and 92 percent are provided under managed care. The portion
of savings accruing to managed care for 2017 is dependent
upon an adjustment of the managed care capitation rates; due
to the timing of the rule change, it is possible there will not be
time to adjust the managed care premiums for FY 2017.

There is no anticipated impact to costs and revenues of local
governments as a result of enforcing or administering the rules
as proposed.

Public Benefit and Cost

Pam McDonald, Director of Rate Analysis, has determined
that for each year of the first five years the proposed new
and amended rules are in effect, the expected public benefit
will be the increased transparency that results from codifying
program requirements into rule. An additional public benefit will
be the determination of appropriate payment rates for therapy
assistants.

Ms. McDonald has also determined that there are no probable
economic costs to persons required to comply with the proposed
new and amended rules.

HHSC has determined that the proposed new and amended
rules will not affect a local economy. There is no anticipated
negative impact on local employment.

Small BUSINESS and Micro-Business Impact Analysis

With the exception of proposed §355.8097 as outlined below,
HHSC has determined that there will be no economic effect on
small businesses or micro-businesses to comply with the pro-
posed rules, as the rules merely codify existing practice.

HHSC has determined that the proposed addition of a rate
methodology for therapy assistants under §355.8097 will have
an economic effect on small businesses and micro-businesses.
The proposed rate methodology indicates that reimbursement
for services provided by a physical therapy assistant, occu-
pational therapy assistant, or speech-language-pathologist
assistant under the supervision of a licensed physical therapist,
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licensed occupational therapist, or licensed speech-language
pathologist will be equal to 70 percent of the fee paid to the
licensed therapist for the same service. Prior to May 1, 2016,
HHSC was unable to determine when a therapy service was
provided by a therapy assistant, so services provided by ther-
apy assistants were reimbursed at the same fee as services
provided by a licensed therapist. HHSC can now determine
when a therapy service was provided by a therapy assistant
and is proposing to reimburse for these services at a lower rate
than services provided by a licensed therapist because therapy
assistant salaries are significantly less than licensed therapist
salaries.

Under §2006.002 of the Texas Government Code, a state
agency proposing an administrative rule that may have an
adverse economic effect on small businesses must prepare an
economic impact statement and a regulatory flexibility analysis.
The economic impact statement estimates the number of small
businesses subject to the rule and projects the economic impact
of the rule on small businesses. The regulatory flexibility anal-
ysis describes the alternative methods the agency considered
to achieve the purpose of the proposed rule while minimizing
adverse effects on small businesses. The purpose of the pro-
posed rule is to align the reimbursement for services provided
by therapy assistants with current market costs.

It is unknown how many small businesses or micro-businesses
this change may affect because therapy assistants are not cur-
rently enrolled in Medicaid; therefore, HHSC is unable to predict
the effect on individual providers but anticipates there will be an
impact.

HHSC considered four alternatives to establish a reimbursement
methodology for therapy assistants.

Alternative 1: Under Alternative 1, HHSC would reduce the reim-
bursement rates for therapy assistants to 70 percent of the rate
paid to a licensed therapist. This aligns the reimbursement rate
for therapy assistants at 70 percent of the rate paid to a licensed
therapist based on the salary information from the National Bu-
reau of Labor and Statistics (BLS). The BLS salary data supports
a ratio of 70 percent for therapy assistants when compared to li-
censed therapists.

Alternative 2: Under Alternative 2, HHSC would reduce the reim-
bursement rates for therapy assistants to 92 percent of the rate
paid to a licensed therapist to mirror the current methodology for
services provided by a physician assistant or nurse practitioner
under the supervision of a physician.

Alternative 3: Under Alternative 3, HHSC would reduce the reim-
bursement rates for therapy assistants to 50 percent of the rate
paid to a licensed therapist to mirror the current methodology for
services provided by a licensed psychology intern or fellow un-
der the supervision of a licensed psychologist.

Alternative 4: Under Alternative 4, HHSC would make no change
to existing reimbursement structure.

HHSC selected the Alternative 1 methodology for the proposed
rules. Alternative 1 more closely aligns the reimbursement rates
for therapy assistants with costs based on BLS salary data. Al-
ternatives 2 and 3 use existing Medicaid reimbursement percent-
ages paid for other services, but were not selected due to a lack
of data to support either over Alternative 1. Alternative 4 was not
selected due to HHSC's obligation to set economically efficient
Medicaid payment rates.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

Public Comment

Written comments on the proposal may be submitted to Megan
Wolfe, Acute Care, Rate Analysis Department, Texas Health
and Human Services Commission, P.O. Box 149030, MC-H400,
Austin, Texas 78714-9030; by fax to (512) 730-7475; or by e-mail
to RADAcuteCare@hhsc.state.tx.us within 30 days of publica-
tion of this proposal in the Texas Register.

Public Hearing

A public hearing is scheduled for April 12, 2017, at 9 a.m. (Cen-
tral Time) in the Brown-Heatly Public Hearing Room, 4900 North
Lamar Boulevard, Austin, Texas. Entry is through security at
the main entrance of the building, which faces Lamar Boulevard.
Persons requiring further information, special assistance, or ac-
commodations should contact Amy Chandler at (512) 487-3419.

SUBCHAPTER C. REIMBURSEMENT
METHODOLOGY FOR NURSING FACILITIES
1 TAC §355.310

Statutory Authority

The new and amended rules are proposed under Texas Gov-
ernment Code §531.033, which provides the Executive Com-
missioner of HHSC with broad rulemaking authority; Texas Hu-
man Resources Code §32.021 and Texas Government Code
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas;
and Texas Government Code §531.021(b), which establishes
HHSC as the agency responsible for adopting reasonable rules
governing the determination of fees, charges, and rates for med-
ical assistance payments under Texas Human Resources Code,
Chapter 32.

The proposed new and amended rules affect Texas Human Re-
sources Code, Chapter 32, and Texas Government Code, Chap-
ter 531. No other statutes, articles, or codes are affected by this
proposal.

$355.310.  Reimbursement Methodology for Customized Equipment.

(a) Reimbursement rates for customized power wheelchairs
(CPWCs) and associated physical or occupational therapy evaluations
provided under 40 TAC §19.2614 (relating to Customized Power
Wheelchairs) are determined as follows:

(1) For CPWCs, rates are determined in accordance with
§355.8023 [§355:8021(b)] of this title (relating to Reimbursement
Methodology for [Heme Health Serviees and] Durable Medical
Equipment, Prosthetics, Orthotics and Supplies (DMEPOS)).
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(2) For evaluations required for CPWCs under 40 TAC
§19.2614(c), rates are determined in accordance with §355.313 of this
title (relating to Reimbursement Methodology for Rehabilitative and
Specialized Services).

(b) Reimbursement rates for customized adaptive aids and as-
sociated physical or occupational therapy evaluations provided under
40 TAC Chapter 17 (relating to Preadmission Screening and Resident
Review) are determined as follows:

(1) For customized adaptive aids, rates are determined in

accordance with §355.8023 [§355-8021(b)] of this title.

(2) For evaluations required for customized adaptive aids,
rates are determined in accordance with §355.313 of this title.

(c) Fees for customized equipment are adjusted within avail-
able funding as described in §355.201 of this title (relating to Estab-
lishment and Adjustment of Reimbursement Rates by the Health and
Human Services Commission).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701046

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 707-6079
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SUBCHAPTER G. ADVANCED TELECOM-
MUNICATIONS SERVICES AND OTHER
COMMUNITY-BASED SERVICES

1 TAC §355.7001

Statutory Authority

The new and amended rules are proposed under Texas Gov-
ernment Code §531.033, which provides the Executive Com-
missioner of HHSC with broad rulemaking authority; Texas Hu-
man Resources Code §32.021 and Texas Government Code
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas;
and Texas Government Code §531.021(b), which establishes
HHSC as the agency responsible for adopting reasonable rules
governing the determination of fees, charges, and rates for med-
ical assistance payments under Texas Human Resources Code,
Chapter 32.

The proposed new and amended rules affect Texas Human Re-
sources Code, Chapter 32, and Texas Government Code, Chap-
ter 531. No other statutes, articles, or codes are affected by this
proposal.

$355.7001.  Reimbursement Methodology for Telemedicine, Tele-
health, and Home Telemonitoring Services.

(a) Eligible providers performing telemedicine medical, tele-
health, or home telemonitoring services are defined in §354.1430 of
this title (relating to Definitions), §354.1432 of this title (relating to
Telemedicine and Telehealth Benefits and Limitations), and §354.1434
of'this title (relating to Home Telemonitoring Benefits and Limitations).

(b) The Health and Human Services Commission (HHSC)
reimburses eligible distant site professionals providing telemedicine
medical services as follows:

(1) Physicians are reimbursed for their Medicaid
telemedicine medical services in the same manner as their other pro-
fessional services in accordance with §355.8085 of this title (relating to
Reimbursement Methodology for Physicians and Other Practitioners).

(2) Physician assistants are reimbursed for their Medicaid
telemedicine medical services in the same manner as their other pro-
fessional services in accordance with §355.8093 of this title (relating
to Reimbursement Methodology for Physician Assistants).

(3) Advanced Practice Registered Nurses (APRNs)
[practice registered nurses] are reimbursed for their Medicaid
telemedicine medical services in the same manner as their other pro-
fessional services in accordance with §355.8281 of this title (relating
to Reimbursement Methodology for Nurse Practitioners and Clinical
Nurse Specialists).

(4) Certified nurse midwives are reimbursed for their Med-
icaid telemedicine medical services in the same manner as their other
professional services in accordance with §355.8161 of this title (relat-
ing to Reimbursement Methodology for Midwife Services).

(c) HHSC reimburses eligible distant site professionals pro-
viding telehealth services as follows:

(1) Licensed professional counselors, including licensed
marriage and family therapists, and licensed clinical social workers
(including Comprehensive Care Program social workers) are reim-
bursed for their Medicaid telehealth services in the same manner as
their other professional services in accordance with §355.8091 of this
title (relating to Reimbursement to Licensed Professional Counselors,
Licensed Clinical Social Workers, and Licensed Marriage and Family
Therapists).

(2) Licensed psychologists (including licensed psycholog-
ical associates) and psychology groups are reimbursed for their Med-
icaid telehealth services in the same manner as their other professional
services in accordance with §355.8085 of this title.

(3) Durable medical equipment suppliers are reimbursed
for their Medicaid telehealth services in the same manner as their other
professional services in accordance with §355.8023 [§355-8021] of
this title (relating to Reimbursement Methodology for [Heme Health
Services and] Durable Medical Equipment, Prosthetics, Orthotics and

Supplies (DMEPOS)).

(d) Telemedicine and telehealth patient site locations, as de-
fined in §354.1430 and §354.1432 of this title, are reimbursed a facility
fee determined by HHSC.

(e) HHSC reimburses eligible providers performing home
telemonitoring services in the same manner as their other professional
services described in §355.8021 of this title (relating to Reimburse-
ment Methodology for Home Health Services).

(f) Telemedicine medical services provided in a school-based
setting by a physician, even if the physician is not the patient's pri-
mary care physician, will be reimbursed in accordance with the appli-
cable methodologies described in subsection (b)(1) of this section and
§355.8443 of this title (relating to Reimbursement Methodology for
School Health and Related Services (SHARS)) if the following condi-
tions are met:

(1-@)
(g) Fees for telemedicine, telehealth, and home telemonitoring
services are adjusted within available funding as described in §355.201

(No change.)
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of this title (relating to Establishment and Adjustment of Reimburse-
ment Rates by the Health and Human Services Commission).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701047

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 707-6079
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SUBCHAPTER J. PURCHASED HEALTH
SERVICES

DIVISION 2. MEDICAID HOME HEALTH
PROGRAM

1 TAC §355.8021

Statutory Authority

The repeal of §355.8021 is proposed under Texas Government
Code §531.033, which provides the Executive Commissioner
of HHSC with broad rulemaking authority; Texas Human
Resources Code §32.021 and Texas Government Code
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas;
and Texas Government Code §531.021(b), which establishes
HHSC as the agency responsible for adopting reasonable rules
governing the determination of fees, charges, and rates for
medical assistance payments under Texas Human Resources
Code, Chapter 32.

The proposed repeal affects Texas Human Resources Code,
Chapter 32, and Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by this proposal.

$355.8021.  Reimbursement Methodology for Home Health Services
and Durable Medical Equipment, Prosthetics, Orthotics and Supplies.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 14, 2017.

TRD-201701068

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 707-6079
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SUBCHAPTER J. PURCHASED HEALTH
SERVICES

DIVISION 2. MEDICAID HOME HEALTH
AND DURABLE MEDICAL EQUIPMENT,

PROSTHETICS, ORTHOTICS AND SUPPLIES
(DMEPOS)

1 TAC §355.8021, §355.8023

Statutory Authority

The new rules are proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; Texas Human Resources Code
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical
assistance (Medicaid) program in Texas; and Texas Government
Code §531.021(b), which establishes HHSC as the agency re-
sponsible for adopting reasonable rules governing the determi-
nation of fees, charges, and rates for medical assistance pay-
ments under Texas Human Resources Code, Chapter 32.

The proposed new rules affect Texas Human Resources Code,
Chapter 32, and Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by this proposal.

$355.8021.  Reimbursement Methodology for Home Health Services.

(a) Authorized home health nursing and aide services provided
to eligible Medicaid recipients are reimbursed the lesser of the billed
amount or the Medicaid reimbursement rate established by HHSC.

(b) HHSC reviews the fees for nursing and aide services at
least once every two years based upon:

(1) analysis of the Centers for Medicare & Medicaid Ser-
vices fees for the same or similar services;

(2) analysis of Medicaid fees for the same or similar ser-
vices in other states; and

(3) analysis of fees paid under commercial insurance for
the same or similar services.

(c) HHSC may use data sources or methodologies other than
those listed in subsection (b) of this section to establish Medicaid fees
for home health services when HHSC determines that the methodolo-
gies in subsection (b) of this section are unreasonable or insufficient.

(d) Reimbursement for Physical, Occupational, and Speech
Therapy Services is described in §355.8097 of this title (relating to
Reimbursement for Physical, Occupational, and Speech Therapy Ser-

vices).

(e) Fees for home health services will be adjusted within avail-
able funding as described in §355.201 of this title (relating to Estab-
lishment and Adjustment of Reimbursement Rates by the Health and
Human Services Commission).

$355.8023.  Reimbursement Methodology for Durable Medical
Equipment, Prosthetics, Orthotics and Supplies (DMEPOS).

(a) Authorized items provided to eligible Medicaid recipients
are reimbursed the lesser of the billed amount or the Medicaid reim-
bursement rate established by HHSC.

(b) HHSC reviews the fees for individual items at least every
two years as follows.

(1) If Medicare reimburses for a durable medical equip-
ment, prosthetics, orthotics and supplies (DMEPOS) item, the Med-
icaid reimbursement rate is equal to, or a percentage of, the Medicare
reimbursement rate for the procedure code. If HHSC determines that
the Medicare reimbursement rate is insufficient, the methodologies in
paragraphs (2) or (3) of this subsection apply.

PROPOSED RULES March 24, 2017 42 TexReg 1307



(2) If Medicare does not reimburse for a DMEPOS item,
other sources are used to determine the Medicaid payment rate as fol-
lows:

(A) analysis of Medicaid fees for the same or similar
items in other states;

(B) eighty-two percent of the manufacturer's suggested
retail price (MSRP);

(C) cost shown on a manufacturer's invoice submitted

1 hodol acili a . that
is based on HHSC's determination of the adequacy of access to care.]

(1) There is no geographical or specialty reimbursement
differential for individual services.

(2) HHSC reviews the fees for individual services at least
every two years based upon [either]:

(A) analysis of Medicare fees for the same or similar
item or service; [historical payments; with adjustments; to ensure ade-

by the provider to HHSC; or

(D) analysis of fees paid under commercial insurance
for the same or similar item or service.

(3) HHSC may use data sources or methodologies other
than those listed in paragraph (2) of this subsection to establish Medic-
aid fees for DMEPOS when HHSC determines that those methodolo-

quate aceess to appropriate health care serviees; or]

(B) analysis of Medicaid fees for the same or similar
item or service in other states; or [actual resources required by an eco-
nomieally efficient provider to provide each individual serviee:]

(C) analysis of commercial fees for the same or similar
item or service.

gies are unreasonable or insufficient.

(c) Fees for DMEPOS items are adjusted within available

(3) HHSC may use data sources or methodologies other
than those listed in paragraph (2) of this subsection to establish Medic-

funding as described in §355.201 of this title (relating to Establishment

aid fees for physicians and other practitioners when HHSC determines

and Adjustment of Reimbursement Rates by the Health and Human

that those methodologies are unreasonable or insufficient.

Services Commission).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701048

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 707-6079

¢ ¢ ¢

DIVISION 5.  GENERAL ADMINISTRATION
1 TAC §355.8085, §355.8097
Statutory Authority

The new and amended rules are proposed under Texas Gov-
ernment Code §531.033, which provides the Executive Com-
missioner of HHSC with broad rulemaking authority; Texas Hu-
man Resources Code §32.021 and Texas Government Code
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas;
and Texas Government Code §531.021(b), which establishes
HHSC as the agency responsible for adopting reasonable rules
governing the determination of fees, charges, and rates for med-
ical assistance payments under Texas Human Resources Code,
Chapter 32.

The proposed new and amended rules affect Texas Human Re-
sources Code, Chapter 32, and Texas Government Code, Chap-
ter 531. No other statutes, articles, or codes are affected by this
proposal.

$355.8085.  Reimbursement Methodology for Physicians and Other
Practitioners.

(a) Introduction. This section describes the Texas Medicaid
reimbursement methodology that the Texas Health and Human Ser-
vices Commission (HHSC) uses to calculate payment for covered
services provided by physicians and other practitioners. [The reim-

f3) The fees for individual serviees and adjustments to the
fees must be made within available funding}

(4) Fees for these services are adjusted within available
funding as described in §355.201 of this title (relating to Establish-
ment and Adjustment of Reimbursement Rates by the Health and Hu-
man Services Commission).

(b) Eligible Providers. Eligible providers include:
(1) Providers of Laboratory and X-ray Services;
(2) Providers of Radiation Therapy;
(3) Physical, Occupational, and Speech Therapists;

P

4) Physical, Occupational, and Speech Therapy Assis-

tants;

[€4)] Physicians;

[€5] Podiatrists;

[€6)] Chiropractors;

[€D] Optometrists;

[€8)] Dentists;
[€9)] Psychologists;
[(40)] Licensed Psychological Associates;
[(4H] Provisionally Licensed Psychologists;
Licensed Psychological Interns and Fellows;
[(2)] Maternity clinics; and
[43)] Tuberculosis clinics.

5EEEEESEEES

—_
W

(c) Definitions. The following words and terms, when used in
this section, have the following meanings, unless the context clearly
indicates otherwise.

(1)-(4) (No change.)

(5) HHSC--The Texas Health and [er] Human Services
Commission or its designee.

(6) - (8) (No change.)

(d) Calculating the payment amounts. Subject to qualifica-
tions, limitations, and exclusions as provided in this chapter, payment
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to eligible providers must not exceed the lesser of the provider's billed
amount or the amount derived from the methodology described in this
section. The fee schedule that results from the reimbursement method-
ology may be composed of both access-based fees (ABFs) and re-
source-based fees (RBFs).

(1) ABF methodology allows the state to:
(A) - (D) (No change.)

(2) An RBF is calculated using the following formula:
RBF = (total RVU * CF), where RBF = Resource-Based Fee, total
RVU = the sum of the three Relative Value Units that comprise the
cost of providing individual Medicaid services, and CF = Conversion
Factor.

(A) Except as otherwise specified, HHSC bases the
RVUs that are employed in the Texas Medicaid reimbursement
methodology upon the RVUs of the individual services as specified
in the Medicare Fee Schedule. HHSC reviews any changes to, or
revisions of, the various Medicare RVUs and, if applicable, adopts the
changes as part of the reimbursement methodology within available
funding.

(B) HHSC may develop and apply multiple conversion
factors for various classes of service, such as obstetrics, pediatrics, gen-
eral surgeries, and/or primary care services.

HE) Hfunding is available and adjustments are made to
the conversion factor(s); the adjustments may be based upen inflation;
access, or both.]

the eonversion factor by the foreeasted rate of change of a speeifie in-
flation factor appropriate to physician or other professional serviees;
the Personal Consumption Expenditures (PCE) chain-type price in-
dex; or some percentage thereof. To inflate the conversion factor for
seurees available to HHSC at the time of preparation of the eonversion
factor(s)]

£} Adjustments to the conversion factor may alse
be made to ensure adequacy of aceess as deseribed in paragraph (D of
this subsection-}

() Reimbursement for physician-administered drugs, vac-
cines, and biologicals. In determining the reimbursement methodology
for physician-administered drugs, vaccines, and biologicals, HHSC
may consider information such as costs, utilization, data sufficiency,
and public input. Reimbursement for physician-administered drugs,
vaccines, and biologicals are based on the lesser of the billed amount,
a percentage of the Medicare rate, or one of the following methodolo-
gies:

(1)-(5) (No change.)

(6) HHSC may use other data sources or methodologies to
establish [determine] Medicaid fees for physician-administered drugs,
vaccines, and biologicals when HHSC determines that the above
methodologies are unreasonable or insufficient.

(f) Reimbursement for services provided under the supervi-
sion of a licensed psychologist. Reimbursement for services provided
under the supervision of a licensed psychologist by a licensed psycho-
logical associate (LPA) or a provisionally licensed psychologist (PLP)
is reimbursed to the licensed psychologist at 70 percent of the fee paid
to the licensed psychologist for the same service. Reimbursement for
services provided under the supervision of a licensed psychologist by

a licensed psychology intern or fellow are reimbursed at 50 percent of
the fee paid to a licensed psychologist for the same service.

(g) Reimbursement for certain other providers. The descrip-
tions for reimbursement of certain other providers are described in sec-
tions of this chapter.

(1)-(4) (No change.)

(5) Reimbursement for Physical, Occupational, and
Speech Therapy Services is described in §355.8097 of this title
(relating to Reimbursement for Physical, Occupational, and Speech

Therapy Services).

(h) Fees for services provided by physicians or other practi-
tioners are adjusted within available funding as described in §355.201
of this title (relating to Establishment and Adjustment of Reimburse-
ment Rates by the Health and Human Services Commission).

fh) Temporary enhanced reimbursement for eertain speeial-
ists. ” ing any isions, a . lini
in family medicine; general internal medicine; or pediatric medicine;
for certain evaluation and management services and vaeceine adminis-
tration services performed from January 1, 2013, through December
31, 2014, in compliance with federal legislation enacted by the Patient
Protection and Affordable Care Act.]
at a percentage of the rate paid to a physician (M-D- or B-O-) for the
evaluation and management services and vacecine administration ser-
viees impacted by subsection {e) of this seetion; the base rate to which
the percentage is applied is the applicable rate in effect on December
31, 2012, Provider types with rates governed by this subsection in-
clude physician assistants; eertified nurse midwives; nurse praetition-
ers, and clinical nurse specialists, as outlined in §§355.8093, 355.8161,
and 355.8281 of this title (relating to Reimbursement Methodology for
Physie'}an Assistants; Reimbursement Methodelogy for Midwife Ser-
Ghmea% Nurse Specialists). These provider types are eligible for the
applicable percentage of the enhanced payment deseribed in subsee-
tion {h) of this seection when billing under the direet supervision of an
§355.8097.  Reimbursement Methodology for Physical, Occupa-
tional, and Speech Therapy Services.

(a) Introduction. This section describes the Texas Medicaid
reimbursement methodology that the Texas Health and Human Ser-
vices Commission (HHSC) uses to calculate payments for covered
therapy services provided by home health agencies, comprehensive
outpatient rehabilitation facilities or outpatient rehabilitation facilities,
independent therapists (including Early Childhood Intervention) and
physicians and other practitioners.

(b) HHSC reviews the fees for individual services at least ev-
ery two years based upon:

(1) analysis of Medicare fees for the same or similar item
or service;

(2) analysis of Medicaid fees for the same or similar item
or service in other states; and

(3) analysis of fees paid under commercial insurance for
the same or similar item or service.

(c) HHSC may use data sources or methodologies other than
those listed in subsection (b) of this section to establish Medicaid fees
for physical, occupational, and speech therapy services when HHSC
determines that those methodologies are unreasonable or insufficient.
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(d) Medicaid reimbursement methodologies for other applica-
ble provider types are as follows:

(1) freestanding psychiatric facilities, under §355.8060
of this subchapter (relating to Reimbursement Methodology for
Freestanding Psychiatric Facilities); and

(2) outpatient hospitals, under §355.8061 of this subchap-
ter (relating to Outpatient Hospital Reimbursement).

(e) Reimbursement for services provided under the supervi-
sion of a licensed physical therapist, licensed occupational therapist,
or licensed speech language pathologist. Reimbursement for services
provided by a physical therapy assistant, occupational therapy assis-
tant, or speech language pathologist assistant under the supervision of a
licensed physical therapist, licensed occupational therapist, or licensed
speech language pathologist is reimbursed at 70 percent of the fee paid
to the licensed therapist for the same service.

(f) Fees for physical, occupational, and speech therapy ser-
vices are adjusted within available funding as described in §355.201
of this title (relating to Establishment and Adjustment of Reimburse-
ment Rates by the Health and Human Services Commission).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701049

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 707-6079

¢ ¢ ¢

DIVISION 23. EARLY AND PERIODIC
SCREENING, DIAGNOSIS, AND TREATMENT
(EPSDT)

1 TAC §355.8441

Statutory Authority

The new and amended rules are proposed under Texas Gov-
ernment Code §531.033, which provides the Executive Com-
missioner of HHSC with broad rulemaking authority; Texas Hu-
man Resources Code §32.021 and Texas Government Code
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas;
and Texas Government Code §531.021(b), which establishes
HHSC as the agency responsible for adopting reasonable rules
governing the determination of fees, charges, and rates for med-
ical assistance payments under Texas Human Resources Code,
Chapter 32.

The proposed new and amended rules affect Texas Human Re-
sources Code, Chapter 32, and Texas Government Code, Chap-
ter 531. No other statutes, articles, or codes are affected by this
proposal.

§355.8441.  Reimbursement Methodologies for Early and Periodic
Screening, Diagnosis, and Treatment (EPSDT) Services.

(a) The following are reimbursement methodologies for ser-
vices provided under the Early and Periodic Screening, Diagnosis, and
Treatment (EPSDT) program, delivered to Medicaid clients under age

21, also known as Texas Health Steps (THSteps) and the THSteps
Comprehensive Care Program (CCP). Reimbursement methodologies
for services provided to all Medicaid clients, including clients under
age 21, are located elsewhere in this chapter.

(1) Counseling and psychotherapy services are reimbursed
to freestanding psychiatric facilities in accordance with §355.8060
of this subchapter (relating to Reimbursement Methodology for
Freestanding Psychiatric Facilities).

(2) Durable medical equipment, prosthetics, orthotics and
supplies (DMEPOS) are reimbursed in accordance with §355.8023
[the same manner as DMEPOS under home health services at
§355.8021H(b)] of this subchapter (relating to Reimbursement Method-
ology for [Heme Health Serviees and] Durable Medical Equipment,
Prosthetics, Orthotics and Supplies(DMEPOS)).

(3) Nursing services, including, but not limited to, private
duty nursing, registered nurse (RN) services, licensed vocational
nurse/licensed practical nurse (LVN/LPN) services, skilled nursing
services delegated to qualified aides by RNs in accordance with the
licensure standards promulgated by the Texas Board of Nursing, and
nursing assessment services, are reimbursed the lesser of the provider's
billed charges or fees established by the Texas Health and Human
Services Commission (HHSC) for each of the applicable provider
types as follows:

(A) Independently enrolled RNs and LVNs/LPNs, un-
der §355.8085 of this subchapter (relating to Reimbursement Method-
ology for Physicians and Other Practitioners);

(B) Home health agencies (HHAs), under §355.8021
[§355-8021(a)] of this subchapter (relating to Reimbursement Method-
ology for Home Health Services); and

(C) Advanced Practice Registered Nurses (APRNSs),
under §355.8281(a) of this subchapter (relating to Reimbursement
Methodology for Nurse Practitioners and Clinical Nurse Specialists).

(4) Physician Assistants (PA), [are reimbursed the lesser
of the provider's billed or fees established by the Texas HHSC]
under §355.8093 of this subchapter (relating to Reimbursement
Methodology for Physician Assistants).

(5) Physical therapy services are reimbursed in accordance
with the Medicaid reimbursement methodologies for the applicable
provider type as follows:

(A) independently enrolled therapists, under §355.8097
[§355-8085] of this subchapter;

(B) HHAs, under §355.8097 [§355-:802Ha)] of this

subchapter;

(C) Medicare-certified outpatient facilities known as
comprehensive outpatient rehabilitation facilities (CORFs) and outpa-
tient rehabilitation facilities (ORFs), under §355.8097 [§355-8085] of
this subchapter;

(D) freestanding psychiatric facilities, under §355.8060
of this subchapter; and

(E) outpatient hospitals, under §355.8061 of this sub-
chapter (relating to Outpatient Hospital Reimbursement).

(6) Occupational therapy services are reimbursed in accor-
dance with the Medicaid reimbursement methodologies for the appli-
cable provider type as follows:

(A) independently enrolled therapists, under §355.8097
[8355-8085] of this subchapter;
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(B) HHAs, under §355.8097 [$355.8021(a)] of this
subchapter;

(C) CORFsand ORFs, under §355.8097 [§355.8085] of
this subchapter;

(D) freestanding psychiatric facilities, under §355.8060
of this subchapter; and

(E) outpatient hospitals, under §355.8061 of this sub-
chapter.

(7) Speech-language pathology services are reimbursed in
accordance with the Medicaid reimbursement methodologies for the
applicable provider type as follows:

(A) independently enrolled therapists, under §355.8097
[§355-8085] of this subchapter;

(B) HHAs, under §355.8097 [§355.8021(a)] of this

subchapter;

(C) CORFsand ORFs, under §355.8097 [§355-8085] of
this subchapter;

(D) freestanding psychiatric facilities, under §355.8060
of this subchapter; and

(E) outpatient hospitals, under §355.8061 of this sub-
chapter.

(8) - (10) (No change.)

(11) Dental services are reimbursed in accordance with the
following Medicaid reimbursement methodologies:

(A) Dental services provided by enrolled dental
providers are reimbursed in accordance with §355.8085 of this sub-
chapter. [The fees are caleulated as aceess-based fees under §355.8085
of this subchapter and are based on a percentage of the billed charges
each dental service, excluding billed charges that are less than or equal
to the published Medieaid fee for that service:]

(B) Dental services provided by federally qualified
health centers (FQHCs) are reimbursed in accordance with §355.8261
of this subchapter (relating to Federally Qualified Health Center
Services Reimbursement).

KCS) FEor services provided from Oectober 1, 201
through Eebruary 29; 2012; publicly ewned dental prewdefs may
be eligible to receive supplemental payments for fee-for-service
dental elaims: HHSC will ealeulate supplemental payments using the

HHSC will select a commercial dental insurance

corresponding
wle seleeted in elause (A) of this subparagraph for the same proeedure-
The supplemental payment is caleulated quarterly after the end of each
federal fiseal quarter- The supplemental payment is contingent on re-
ceipt of funds as specified in clause (C) of this subparagraph-}

/(iii)  The funding for the state share of supplemen-
tal payments to a dental provider is limited to and obtained through
intergovernmental transfers of funds from the governmental entity that

that is not reeeived in the manner and by the date speeified by HHSC
may not be accepted-}

ticipation related to the receipt or use of supplemental payments

this seetion; HHSC may recoup an amount equal to the federal share of
supplemental payments overpaid or disallowed: To satisfy the amount
owed; HHSC may recoup from any eurrent or future Medicaid pay-
ments.]

(C) [®)] Subject to approval by the Centers for Medi-
care and Medicaid Services, for services provided on or after March
1, 2012, publicly owned dental providers may be eligible to receive
Uncompensated Care payments for dental services under the Texas
Healthcare Transformation and Quality Improvement 1115 Waiver.
For purposes of this section, Uncompensated Care ("UC") payments
are payments intended to defray the uncompensated costs of services
that meet the definition of "medical assistance" contained in §1905(a)
of the Social Security Act. HHSC will calculate UC payments using
the following methodology:

(i) - (vi) (No change.)
(12) Personal care services (PCS) are reimbursed in accor-

dance with the following Medicaid reimbursement methodologies for
the applicable provider type:

(A) School districts delivering PCS under School
Health and Related Services (SHARS) are reimbursed in accordance
with §355.8443 of this division (relating to Reimbursement Method-
ology for School Health and Related Services (SHARS)); and

(B) Providers other than school districts delivering PCS
are reimbursed as follows:

(i) PCS and PCS delivered in conjunction with
delegated nursing services are reimbursed fees determined by HHSC.
HHSC reviews the fees for individual services at least every two years

based upon:

(I) analysis of Medicare fees for the same or sim-
ilar item or service;

(II) analysis of Medicaid fees for the same or
similar item or service in other states; or

(III) _analysis of commercial fees for the same or
similar item or service.

(i) HHSC may use data sources or methodologies
other than those listed in item (i) of this subparagraph to establish Med-
icaid fees for physicians and other practitioners when HHSC deter-
mines that those methodologies are unreasonable or insufficient.

[er its designee- The fees are determined using at least one of the fol-
lowing metheds: a review of rates paid to providers delivering similar
or a combination thereof; as determined appropriate by HHSC ]

iii) [EGH] PCS delivered through the Consumer
Directed Services payment option are reimbursed in accordance with
§355.114 of this chapter (relating to Consumer Directed Services
Payment Option).

(b) Fees for EPSDT services are adjusted within available
funding as described in §355.201 of this title (relating to Establishment
and Adjustment of Reimbursement Rates by the Health and Human
Services Commission)

PROPOSED RULES March 24, 2017 42 TexReg 1311



The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701050

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 707-6079

¢ ¢ ¢

DIVISION 30. FAMILY PLANNING
1 TAC §355.8581
Statutory Authority

The new and amended rules are proposed under Texas Gov-
ernment Code §531.033, which provides the Executive Com-
missioner of HHSC with broad rulemaking authority; Texas Hu-
man Resources Code §32.021 and Texas Government Code
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas;
and Texas Government Code §531.021(b), which establishes
HHSC as the agency responsible for adopting reasonable rules
governing the determination of fees, charges, and rates for med-
ical assistance payments under Texas Human Resources Code,
Chapter 32.

The proposed new and amended rules affect Texas Human Re-
sources Code, Chapter 32, and Texas Government Code, Chap-
ter 531. No other statutes, articles, or codes are affected by this
proposal.

§355.8581.

vices.

Reimbursement Methodology for Family Planning Ser-

(a) Family planning services described in 25 TAC Chapter 56
(relating to Family Planning) are reimbursed as follows:

(1) For physician and other practitioner services, physi-
cian-administered drugs and biologicals, and the administration of
immunizations, providers are reimbursed the lesser of:

(A) the provider's billed charges; or

(B) fees determined by the Texas Health and Human
Services Commission in accordance with §355.8085 of this subchap-
ter (relating to Reimbursement Methodology for Physicians and Other
Practitioners).

(2) Durable medical equipment, prosthetics, orthotics and
supplies (DMEPOS) are reimbursed in accordance with §355.8023
[the same manner as DMEPOS under home health services at
§355:8021(b)] of this subchapter (relating to Reimbursement Method-
ology for [Heme Health Serviees and] Durable Medical Equipment,
Prosthetics, Orthotics and Supplies (DMEPOS)).

(b) Fees for family planning services and items are adjusted
within available funding as described in §355.201 of this title (relat-
ing to Establishment and Adjustment of Reimbursement Rates by the
Health and Human Services Commission)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701051

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 707-6079

¢ L4 ¢
TITLE 7. BANKING AND SECURITIES

PART 6. CREDIT UNION
DEPARTMENT

CHAPTER 97. COMMISSION POLICIES AND
ADMINISTRATIVE RULES

SUBCHAPTER A. GENERAL PROVISIONS

7 TAC §97.104

The Credit Union Commission (the Commission) proposes to re-
peal §97.104, concerning petitions for adoption or amendment of
rules. This rule is being replaced by §7.500 which updates the
rule and relocates it in a new subchapter entitled rulemaking for
better transparency and ease of reference.

The repeal of the rule is proposed as a result of the Department's
general rule review and informal comments from interested par-
ties. The Department believes that greater clarity and ease of
use could be achieved if the existing §97.104 was updated and
relocated to a new subchapter.

Harold E. Feeney, Commissioner, has determined that for the
first five year period the rule is repealed there will be no fiscal
implications for state or local government as a result of repealing
the rule.

Mr. Feeney has also determined that for each year of the first
five years the rule is repealed, the public benefits anticipated as
a result of repealing and replacing the rule will be ease of use
by interested persons. There is no anticipated effect on small
businesses as a result of repealing and replacing the rule. There
is no economic cost anticipated to credit unions or individuals for
repealing and replacing the rule.

Written comments on the proposal may be submitted in writing to
Harold E. Feeney, Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699 or by email to
CUDMail@cud.texas.gov. To be considered, a written comment
must be received on or before 5:00 p.m. on the 31st day after
the date the proposal is published in the Texas Register.

The repeal is proposed under the provision of the Texas Finance
Code,§15.402, which authorizes the Commission to adopt rea-
sonable rules for administering Title 2, Chapter 15 and Title 3,
Subchapter D of the Texas Finance Code.

The specific sections affected by the proposed repeal are Gov-
ernment Code, §2001.021.

$97.104.  Petitions for Adoption or Amendment of Rules.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.
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TRD-201701030

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 837-9236

3 ¢ *
7 TAC §97.105

The Credit Union Commission (the Commission) proposes
amendments to §97.105 concerning frequency of examina-
tion. The proposed amendments to §97.105 clarify that the
annual examination requirement means credit unions must be
examined at least once during each twelve-month period. The
proposed amendments also provide specific authority for the
Department to extend the annual examination intervals to 18
months without prior written approval of the Commission.

The amendments are proposed as a result of the Department's
general rule review, under Tex. Government Code §2001.039,
which was published in December 2016.

The proposed amendments help ensure that examination re-
sources are appropriately and efficiently directed to credit unions
commensurate with the credit union's size and risk profile.

Harold E. Feeney, Commissioner, has determined that for the
first five year period the proposed amendments are in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the amended rule.

Mr. Feeney has also determined that for each year of the first five
years the proposed amendments are in effect, the public benefits
anticipated as a result of enforcing the rule will be greater clarity
of the rule. There will be no effect on small or micro businesses
as a result of adopting the amended rule. There is no economic
cost anticipated to the credit union system or to individuals for
complying with the amended rule if adopted.

Written comments on the proposed amendments may be submit-
ted in writing to Harold E. Feeney, Commissioner, Credit Union
Department, 914 East Anderson Lane, Austin, Texas 78752-
1699 or by email to CUDMail@cud.texas.gov. To be considered,
a written comment must be received on or before 5:00 p.m. on
the 31st day after the date the proposal is published in the Texas
Register.

The amendments are proposed under Texas Finance Code,
§15.402, which authorizes the Commission to adopt reasonable
rules for administering Title 2, Chapter 15 and Title 3, Subchap-
ter D of the Texas Finance Code and under Texas Finance Code
§126.051, concerning examinations.

The specific section affected by the proposed amended rule is
Texas Finance Code, §126.051.

$97.105. Frequency of Examination.

The department shall perform an examination of each credit union
authorized to do business under the Act at least once during each
12-month period [year]. Annual examination intervals may be ex-
tended by the Department to a maximum 18 months, subject to safety
and soundness considerations. Intervals between examinations shall
not exceed 18 months, unless a longer interval is authorized in writing
by the commission. In lieu of conducting an examination required by
this rule, the commissioner in the exercise of discretion may accept
examinations or reports from other credit union supervisory agencies
or insuring organizations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701031

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 837-9236

¢ ¢ ¢

SUBCHAPTER F. RULEMAKING
7 TAC §97.500, §97.501

The Credit Union Commission (Commission) proposes new Sub-
chapter F of 7 TAC, Chapter 97. The new subchapter, entitled
Rulemaking, contains two new rules which describe procedures
for petitions to initiate rulemaking proceedings and hearings on
proposed rules.

The new rules are proposed to comply with the provisions of
Government Code §2001.021 and §2001.29, which requires a
state agency to prescribe the procedures for the submission,
consideration, and disposition of a petition to initiate rulemak-
ing and provide an opportunity for a public hearing before the
agency adopts a substantive rule.

Section 97.500, Petitions to Initiate Rulemaking Proceedings, re-
places §97.104 that the Commission is concurrently proposing
repeal as published elsewhere in this issue of the Texas Regis-
ter. The new rule sets out the procedure for an interested person
to petition the Department to initiate rulemaking proceedings.

Section 97.501, Hearings on Proposed Rules, is proposed to im-
plement the provisions of Government Code §2001.029, which
requires a state agency to grant an opportunity for a public hear-
ing before it adopts a substantive rule if a public hearing is re-
quested. The new rule authorizes the commissioner or his de-
signee to hold these hearings and set appropriate hearing pro-
cesses and procedures.

Harold E. Feeney, Commissioner has determined that for the first
five year period the new rules are in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the proposed new rules.

Mr. Feeney has also determined that for each year of the first five
years the proposed new rules are in effect, the public benefits
anticipated as a result of enforcing the rules will be greater clarity
and ease of use of the rules. There is no anticipated effect on
small businesses as a result of adopting the new rules. There is
no economic cost anticipated to credit unions or individuals for
complying with the new rules if adopted.

Written comments on the proposal may be submitted in writing to
Harold E. Feeney, Commissioner, Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699 or by email to
CUDMail@cud.texas.gov. To be considered, a written comment
must be received on or before 5:00 p.m. on the 31st day after
the date the proposal is published in the Texas Register.

The new rules are proposed under the provisions of the Texas
Finance Code, §15.402, which authorizes the Commission to
adopt reasonable rules for administering Title 2, Chapter 15 and
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Title 3, Subchapter D of the Texas Finance Code, and under
Government Code §2001.021 and §2001.029, which directs the
Commission to adopt rules for an interested person to petition
the Department to initiate rulemaking proceedings and provide
an opportunity for a public hearing before the agency adopts a
substantive rule.

The specific section affected by the proposal rule is Government
Code §2001.021 and §2001.029.

$97.500.  Petitions to Initiate Rulemaking Proceedings.

(a) Petitions to initiate rulemaking proceeding pursuant to
Government Code, §2001.021, must be submitted to the Department
in writing. A petition must include:

(1) a brief explanation of the proposed rule;

(2) the full text of the proposed rule, and, if the petition is
to amend an existing rule, the text of the rule that clearly identifies any
words to be added or deleted from the existing text by underlining new
language and striking through language to be deleted; and

(3) aconcise explanation of the legal authority to adopt the
proposed rule, including a specific reference to the particular statute or
other authority that authorizes it.

(b)  When the Department receives a rulemaking petition, the
Department shall review it for compliance with the requirements of
subsection (a) of this section. If the petition is determined to comply,
the Department shall notify the applicant that the petition has been ac-
cepted for filing and will be processed in accordance with Government
Code, §2001.021(c). If it is determined the petition does not comply
with subsection (a), the Department shall notify the applicant in writ-
ing of all deficiencies found and give the petitioner an opportunity to
cure them by filing an amended petition. If no amended petition curing
the deficiencies is filed with the Department by 5:00 p.m. on the 15th
calendar day following the date that the Department mailed a notice of
deficiencies to the petitioner, the petition shall be deemed denied for
the reasons stated in the deficiency notice without the necessity of fur-
ther action.

(c) If the petition is accepted for filing, within 60 days of the
date that a petition is accepted for filing, the Department must either
deny the petition for reasons stated in writing or initiate a rulemaking

proceeding.
§97.501.

Hearing on Proposed Rules.

(a) The Department shall grant an opportunity for a public
hearing before adoption of any substantive rule as required by Gov-
ernment Code, §2001.029(b), or other applicable statute.

(b) The hearing may be held by the commissioner or by any
other person designated by the commissioner. In the exercise of dis-
cretion, the commissioner may impose reasonable time limits on pre-
sentation of evidence and argument, determine the order of the presen-
tations, and conduct the hearing in a manner suitable to the particular
proceeding. Public hearings on proposed rules are neither contested
cases nor full legal adversary proceedings. Ex parte prohibitions do

not apply.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.
TRD-201701028

Harold E. Feeney

Commissioner

Credit Union Department

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 837-9236

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 8. TEXAS RACING
COMMISSION

CHAPTER 311. OTHER LICENSES
SUBCHAPTER B. SPECIFIC LICENSES
16 TAC §311.104

The Texas Racing Commission proposes an amendment to 16
TAC §311.104, Trainers. The section relates to the qualifications
and experience required to be licensed as a trainer and to the
obligations of trainers. There are two changes proposed in the
amendment. The first change would require trainers to provide a
current list to the licensing office of all of the trainer's employees
present on the backside during the period of lockdown, and to
notify the licensing office within 72 hours of initiating or learning
of any change. It would also prohibit trainers from signing an
application as the employer of a licensee that the trainer does
not actually employ. The second change would require a trainer,
upon the suspension, revocation or denial of the trainer's license,
to notify each owner for whom he or she trains horses of the
suspension, revocation or denial.

Chuck Trout, Executive Director, has determined that for the first
five-year period the rule is in effect there will be no fiscal impli-
cations for local or state government as a result of enforcing the
new rule.

Mr. Trout has determined that for each year of the first five years
that the new rule is in effect the anticipated public benefit of the
first change will be to improve the ability of the Commission to
limit access to a racetrack's backside to those who have an ac-
tual need to be present. The identification of those who may
be present on the backside will also enhance the Commission's
ability to implement an effective random human drug testing pro-
gram. The anticipated public benefit of the second change will
be to ensure that owners are aware of significant rule violations
by their trainers and are given the opportunity to transfer their
horses to new trainers.

The amendment will have no adverse economic effect on small
or micro-businesses and therefore preparation of an economic
impact statement and a regulatory flexibility analysis is not re-
quired.

There are no negative impacts upon employment conditions in
this state as a result of the proposed amendment.

The amendment will have no effect on the state's agricultural,
horse breeding, horse training, greyhound breeding, and grey-
hound training industry.

All comments or questions regarding the proposed amendment
may be submitted in writing within 30 days following publica-
tion of this notice in the Texas Register to Mary Welch, Assis-
tant to the Executive Director for the Texas Racing Commission,
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at P.O. Box 12080, Austin, Texas 78711-2080, telephone (512)
833-6699, or fax (512) 833-6907.

The amendment is proposed under Texas Revised Civil Statutes
Annotated, Article 179e, §3.02, which requires the Commission
to adopt rules for conducting greyhound and horse racing involv-
ing wagering and rules to administer the Act, and §7.02, which
requires the Commission to specify by rule the qualifications and
experience required for each category of occupational license.

The amendment implements Texas Revised Civil Statutes An-
notated, Article 179e.

$§311.104.  Trainers
(a) - (f) (No change.)
(g) Trainer Employees.

(1) A horse trainer shall provide a list to the Commission
of all of the trainer's employees on association grounds during the pe-
riod of continuous security service under §309.154(a)(1) (relating to
Stable or Kennel Area.) The list shall include each employee's name,
occupation and occupational license number. The trainer shall notify
the Commission in writing within 72 hours of initiating or learning of

any change.

(2) A trainer may not sign an application as the employer
of a licensee that the trainer does not actually employ.

(3) [€B] A trainer may not employ an individual who is less
than 16 years of age to work for the trainer on an association's grounds.

(4) [2)] A trainer may not employ a jockey to prevent the
jockey from riding in a race.

(h) (No change.)
(1) Suspended, Revoked or Ineligible Horse Trainers.

(1) Upon the suspension, revocation or denial of a trainer's
license, the trainer shall notify each owner for whom he or she trains
horses of the suspension, revocation or denial.

(2) [€B] A person may not assume the responsibilities of a
horse trainer who is ineligible to be issued a license or whose license
is suspended or revoked if the person is related to the trainer within the
first degree of consanguinity or affinity.

(3) [2)] A person who assumes the care, custody, or con-
trol of the horses of a suspended, revoked or ineligible horse trainer
may not:

(A) receive any compensation regarding those horses
from the suspended, revoked or ineligible trainer;

(B) pay any compensation regarding those horses to the
suspended, revoked or ineligible trainer;

(C) solicit or accept a loan of anything of value from
the suspended, revoked or ineligible trainer; or

(D) use the farm or individual name of the suspended,
revoked or ineligible trainer when billing customers.

(4) [63)] A person who assumes the care, custody, or con-
trol of the horses of a suspended, revoked or ineligible trainer is directly
responsible for all financial matters relating to the care, custody, or con-
trol of the horses.

(5) [)] On request by the Commission, a suspended, re-
voked or ineligible trainer or a person who assumes the care, custody, or
control of the horses of a suspended, revoked or ineligible trainer shall
permit the Commission to examine all financial or business records to
ensure compliance with this section.

() - (k) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701038

Mark Fenner

General Counsel

Texas Racing Commission

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 833-6699

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 21. TEXAS STATE BOARD OF
EXAMINERS OF PSYCHOLOGISTS

CHAPTER 463. APPLICATIONS AND
EXAMINATIONS
22 TAC §463.5

The Texas State Board of Examiners of Psychologists proposes
an amendment to §463.5, Application File Requirements. The
proposed amendment is being offered to align the rule with rec-
ommendation 3.8 in the Sunset Staff report.

Darrel D. Spinks, Executive Director, has determined that for the
first five-year period the proposed amendment will be in effect,
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the rule.

Mr. Spinks has also determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be to help the Board protect the
public. There will be no economic costs to persons required to
comply with this rule. There will be no effect on small businesses
or local economies.

Comments on the proposed amendment may be submitted to
Brenda Skiff, Texas State Board of Examiners of Psychologists,
333 Guadalupe, Ste 2-450, Austin, Texas 78701, within 30 days
of publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
brenda@tsbep.texas.gov.

The amendment is proposed under Texas Occupations Code,
Title 3, Subtitle I, Chapter 501, which provides the Texas State
Board of Examiners of Psychologists with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

No other code, articles or statutes are affected by this section.
§463.5. Application File Requirements.

To be complete, an application file must contain whatever information
or examination results the Board requires. Unless specifically stated
otherwise by Board rule, all applications for licensure by the Board
must contain:

(1) An application and required fee(s);
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(2) Official transcripts indicating the date the degree re-
quired for licensure was awarded or conferred. Transcripts must be
sent directly to the Board's office from all colleges/universities where
post-baccalaureate course work was completed,

(3) Documentation that applicant has complied with Board
Rule §463.14 of this title (relating to Written Examinations);

H4) Three acceptable reference letters from three different
psychologists; two of whom are licensed or were licensed at the time
of applicant's training and nene of whom are related to the applicant
within the second degree of affinity or within the second degree of
months prior to the date the application is received by the Board:}

(4) [65)] A criminal history record check of the applicant
from the Texas Department of Public Safety and the Federal Bureau of
Investigation;

(5) [€6)] Supportive documentation and other materials the
Board may deem necessary, including current employment arrange-
ments and the name of all jurisdictions where the applicant currently
holds a certificate or license to practice psychology; and

(6) [€P] A written explanation and/or meeting with the
Board or a committee of the Board, prior to final approval, if the
application file contains any negative reference letters.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700947

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7706

3 . 3
22 TAC §463.9

The Texas State Board of Examiners of Psychologists proposes
an amendment to §463.9, Licensed Specialist in School Psy-
chology. The proposed amendment is being offered to align the
rule with recommendation 3.8 in the Sunset Staff report.

Darrel D. Spinks, Executive Director, has determined that for the
first five-year period the proposed amendment will be in effect,
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the rule.

Mr. Spinks has also determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be to help the Board protect the
public. There will be no economic costs to persons required to
comply with this rule. There will be no effect on small businesses
or local economies.

Comments on the proposed amendment may be submitted to
Brenda Skiff, Texas State Board of Examiners of Psychologists,
333 Guadalupe, Ste 2-450, Austin, Texas 78701, within 30 days
of publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
brenda@tsbep.texas.gov.

The amendment is proposed under Texas Occupations Code,
Title 3, Subtitle I, Chapter 501, which provides the Texas State

Board of Examiners of Psychologists with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

No other code, articles or statutes are affected by this section.

$§463.9. Licensed Specialist in School Psychology.

(a) Application Requirements. A completed application for
licensure as a specialist in school psychology includes the following,
in addition to the requirements set forth in Board rule §463.5 of this
title (relating to Application File Requirements):

(1) Documentation of an appropriate graduate degree; and

(2) Documentation from the National School Psychol-
ogists' Certification Board sent directly to the Board indicating the
applicant holds current valid certification as a Nationally Certified
School Psychologist (NCSP); or documentation of the following sent
directly to the Board:

(A) transcripts that verify that the applicant has met the
requirements set forth in subsection (b) of this section;

(B) proof of the internship required by subsection (c)
of this section if the applicant did not graduate from either a training
program approved by the National Association of School Psychologists
(NASP) or a training program in school psychology accredited by the
American Psychological Association (APA); and

(C) the score that the applicant received on the School
Psychology Examination sent directly from the Education Testing Ser-
vice.[; and]

H3) Reference letters from three different individuals H-
censed as psychologists or specialists in school psychelogy; or ereden-
tialed in school psychology in their respective jurisdictions.]

(b) Training Qualifications.

(1) Applicants for licensure as a specialist in school psy-
chology who hold a valid NCSP certification or who have graduated
from a training program approved by the National Association of
School Psychologists or accredited in School Psychology by the
American Psychological Association will be considered to have met
the training and internship requirements of this rule.

(2) Applicants for licensure who do not hold a valid NCSP
certification, or who did not graduate from a training program approved
by the National Association of School Psychologists or accredited in
School Psychology by the American Psychological Association, must
have completed a graduate degree in psychology from a regionally
accredited academic institution. Applicants applying under this para-
graph must have completed, either as part of their graduate degree pro-
gram or after conferral of their graduate degree, at least 60 graduate
level semester credit hours from a regionally accredited academic in-
stitution. A maximum of 12 internship hours may be counted toward
the 60 hour requirement. For purposes of this rule, a graduate degree
in psychology means the name of the candidate's major or program of
studies is titled psychology. Applicants applying under this paragraph
must submit evidence of graduate level coursework as follows:

(A) Psychological Foundations, including:
(i) biological bases of behavior;
(ii) human learning;
(iii)  social bases of behavior;
(iv) multi-cultural bases of behavior;

(v) child or adolescent development;
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(vi) psychopathology or exceptionalities;
(B) Research and Statistics;

(C) Educational Foundations, including any of the fol-
lowing:

(i) instructional design;
(i) organization and operation of schools;
(iii) classroom management; or
(iv) educational administration;
(D) Assessment, including:
(i) psychoeducational assessment;

(ii)  socio-emotional, including behavioral and cul-
tural, assessment;

(E) Interventions, including:
(i) counseling;
(i) behavior management;
(iii)  consultation;
(F) Professional, Legal and Ethical Issues; and
(G) A Practicum.
(¢) Completion of internship.

(1) Applicants must have completed a minimum of 1200
hours, of which 600 must be in a public school. A formal internship
or other site-based training must be provided through a formal course
of supervised study from a regionally accredited institution of higher
education in which the applicant was enrolled or be obtained in accor-
dance with Board rule §463.11(c)(1) and (c)(2)(C) of this title (relating
to Licensed Psychologist). The internship in the public school must
be supervised by an individual qualified in accordance with Board rule
§465.38 of this title (relating to Psychological Services in the Schools).
Internship which is not obtained in a public school must be supervised
by a licensed psychologist. No experience with a supervisor who is re-
lated within the second degree of affinity or within the second degree by
consanguinity to the person, or is under Board disciplinary order, may
be considered for specialist in school psychology licensure. Internships
may not involve more than two sites (a school district is considered one
site) and must be obtained in not less than one or more than two aca-
demic years. These individuals must be designated as interns. Direct,
systematic supervision must involve a minimum of one face-to-face
contact hour per week or two consecutive face-to-face contact hours
once every two weeks with the intern. The internship must include di-
rect intern application of assessment, intervention, behavior manage-
ment, and consultation, for children representing a range of ages, pop-
ulations and needs.

(2) Applicants must have completed an internship with a
minimum of 1200 hours. The internship must also meet the following
criteria:

(A) Atleast 600 of the internship hours must have been
completed in a public school.

(B) The internship must be provided through a formal
course of supervised study from a regionally accredited institution of
higher education in which the applicant was enrolled; or the internship
must have been obtained in accordance with Board rule §463.11(d)(1)
and (d)(2)(C) of this title.

(C) Any portion of an internship completed within a
public school must be supervised by a Licensed Specialist in School

Psychology, and any portion of an internship not completed within a
public school must be supervised by a Licensed Psychologist.

(D) No experience which is obtained from a supervisor
who is related within the second degree of affinity or consanguinity to
the supervisee may be utilized.

(E) Unless authorized by the Board, supervised expe-
rience received from a supervisor practicing with a restricted license
may not be utilized to satisfy the requirements of this rule.

(F) Internship hours must be obtained in not more than
two placements. A school district, consortium, and educational co-op
are each considered one placement.

(G) Internship hours must be obtained in not less than
one or more than two academic years.

(H) An individual completing an internship under this
rule must be designated as an intern.

(I) Interns must receive no less than two hours of super-
vision per week, with no more than half being group supervision. The
amount of weekly supervision may be reduced, on a proportional basis,
for interns working less than full-time.

(J) The internship must include direct intern application
of assessment, intervention, behavior management, and consultation,
for children representing a range of ages, populations and needs.

(3) Paragraph (2) of this subsection, along with all of its
subparts, shall take effect, supersede, and take the place of paragraph
(1) of this subsection on September 1, 2017.

(d) Additional Requirements. In addition to the requirements
of subsection (a) through (c) of this section, applicants for licensure as
a specialist in school psychology must meet the requirements imposed
under §501.255(2)(2) - (9) of the Psychologists' Licensing Act.

(e) Examinations. Applicants must take the National School
Psychology Examination and obtain at least the current cut-oft score
for the NCSP certification before applying for licensure as a specialist
in school psychology. Following approval to sit for Board exams, an
applicant must take and pass the Jurisprudence Examination within the
time required by Board rule §463.19.

(f) Trainee Status.

(1) An applicant for the specialist in school psychology li-
cense who has not yet passed the Board's Jurisprudence Examination,
but who otherwise meets all licensing requirements under this rule, may
practice in the public schools under the supervision of a Licensed Spe-
cialist in School Psychology, as a trainee for not more than one year.

(2) A trainee status letter shall be issued to an applicant
upon proof of licensing eligibility, save and except proof of passage of
the Board's Jurisprudence Examination.

(3) Anindividual with trainee status is subject to all appli-
cable laws governing the practice of psychology.

(4) A trainee's status shall be suspended or revoked upon
a showing of probable cause of a violation of the Board's rules or any
law pertaining to the practice of psychology, and the individual may be
made the subject of an eligibility proceeding. The one year period for
trainee status shall not be tolled by any suspension of the trainee status.

(5) Following official notification from the Board upon
passage of the Jurisprudence Examination or the expiration of one year,
whichever occurs first, an individual's trainee status shall terminate.

(6) An individual practicing under trainee status must be
designated as a trainee.
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(g) Provision of psychological services in the public schools
by unlicensed individuals. An unlicensed individual may provide psy-
chological services under supervision in the public schools if:

(1) the individual is enrolled in an internship, practicum
or other site based training in a psychology program in a regionally
accredited institution of higher education;

(2) the individual has completed an internship that meets
the requirements of this rule, and has submitted an application for li-
censure as a Licensed Specialist in School Psychology to the Board that
has not been denied, returned, or gone void under Board rule §463.2 of
this title (relating to Application Process; or

(3) the individual has been issued a trainee status letter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700948

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7706

. . .
22 TAC §463.10

The Texas State Board of Examiners of Psychologists proposes
an amendment to §463.10, Provisionally Licensed Psycholo-
gists.

The proposed amendment will eliminate the reference letter re-
quirement for provisional licensure in accordance with Manage-
ment Recommendation No. 3.8 on pg. 24 of the Sunset Com-
mission Staff Report. The proposed amendment will also restrict
the issuance of provisional trainee status letters to one per ap-
plicant, so as to avoid the potential for fraud and abuse, and will
serve to eliminate unnecessary language in subsection (d).

Darrel D. Spinks, Executive Director, has determined that for the
first five-year period the proposed amendment will be in effect,
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the rule.

Mr. Spinks has also determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be to help the Board protect the
public. There will be no economic costs to persons required to
comply with this rule. There will be no effect on small businesses
or local economies.

Comments on the proposed amendment may be submitted to
Brenda Skiff, Texas State Board of Examiners of Psychologists,
333 Guadalupe, Ste 2-450, Austin, Texas 78701, within 30 days
of publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (612) 305-7701, or via email to
brenda@tsbep.texas.gov.

The amendment is proposed under Texas Occupations Code,
Title 3, Subtitle I, Chapter 501, which provides the Texas State
Board of Examiners of Psychologists with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

No other code, articles or statutes are affected by this section.

§463.10.  Provisionally Licensed Psychologists.
(a) Application Requirements.

(1) An application for provisional licensure as a psychol-
ogist includes, in addition to the requirements set forth in Board rule
§463.5 of this title (relating to Application File Requirements), an of-
ficial transcript which indicates that the applicant has received a doc-
toral degree in psychology. Additionally, the applicant must meet the
requirements of §501.255 of the Psychologists' Licensing Act.

(2) An application for provisional licensure as a psycholo-
gist may be filed up to sixty days prior to the date the applicant's doc-
toral degree is officially conferred, but remains subject to Board rule
§463.2 of this title (relating to Application Process).

(b) Degree Requirements.

(1) The applicant's transcript must state that the applicant
has a doctoral degree that designates a major in psychology. Addi-
tionally, the doctoral degree must be from a program accredited by the
American Psychological Association or from a regionally accredited
institution.

(2) The substantial equivalence of a doctoral degree
received prior to January 1, 1979, based upon a program of studies
whose content is primarily psychological means a doctoral degree
based on a program which meets the following criteria:

(A) Post-baccalaureate program in a regionally accred-
ited institution of higher learning. The program must have a minimum
of 90 semester hours, not more than 12 of which are credit for doctoral
dissertation and not more than six of which are credit for master's the-
sis.

(B) The program, wherever it may be administratively
housed, must be clearly identified and labeled. Such a program must
specify in pertinent institutional catalogs and brochures its intent to
educate and train professional psychologists.

(C) The program must stand as a recognizable, coherent
organizational entity within the institution. A program may be within
a larger administrative unit, e.g., department, area, or school.

(D) There must be a clear authority and primary respon-
sibility for the core and specialty areas whether or not the program cuts
across administrative lines. The program must have identifiable fac-
ulty and administrative heads who are psychologists responsible for the
graduate program. Psychology faculty are individuals who are licensed
or provisionally licensed or certified psychologists, or specialists of the
American Board of Professional Psychology (ABPP), or hold a doc-
toral degree in psychology from a regionally accredited institution.

(E) The program must be an integrated, organized se-
quence of studies, e.g., there must be identifiable curriculum tracks
wherein course sequences are outlined for students.

(F) The program must have an identifiable body of stu-
dents who matriculated in the program.

(G) The program must include supervised practicum,
internship, field or laboratory training appropriate to the practice of
psychology. The supervised field work or internship must have been
a minimum of 1,500 supervised hours, obtained in not less than a 12
month period nor more than a 24 month period. Further, this require-
ment cannot have been obtained in more than two placements or agen-
cies.

(H) The curriculum shall encompass a minimum of two
academic years of full-time graduate studies for those persons who
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have enrolled in the doctoral degree program after completing the re-
quirements for a master's degree. The curriculum shall encompass a
minimum of four academic years of full-time graduate studies for those
persons who have entered a doctoral program following the completion
of a baccalaureate degree and prior to the awarding of a master's degree.
It is recognized that educational institutions vary in their definitions of
full-time graduate studies. It is also recognized that institutions vary in
their definitions of residency requirements for the doctoral degree.

(I) The following curricular requirements must be met
and demonstrated through appropriate course work:

(i) Scientific and professional ethics related to the
field of psychology.

(ii) Research design and methodology, statistics.

(iii) The applicant must demonstrate competence in
each of the following substantive areas. The competence standard will
be met by satisfactory completion at the B level of a minimum of six
graduate semester hours in each of the four content areas. It is recog-
nized that some doctoral programs have developed special competency
examinations in lieu of requiring students to complete course work in
all core areas. Graduates of such programs who have not completed the
necessary semester hours in these core areas must submit to the Board
evidence of competency in each of the four core areas.

(1) Biological basis of behavior: physiological
psychology, comparative psychology, neuropsychology, sensation and
perception, psycho-pharmacology.

(II) Cognitive-affective basis of behavior:

Learning, thinking, motivation, emotion.

(III)  Social basis of behavior: social psychology,
group processes, organizational and system theory.

(1V) Individual differences: personality theory,
human development, abnormal psychology.

(J) All educational programs which train persons who
wish to be identified as psychologists will include course requirements
in specialty areas. The applicant must demonstrate a minimum of 24
hours in his/her designated specialty area.

(3) Any person intending to apply for provisional licensure
under the substantial equivalence clause must file with the Board an
affidavit showing:

(A) Courses meeting each of the requirements noted in
paragraph (2) of this subsection verified by official transcripts;

(B) Information regarding each of the instructors in the
courses submitted as substantially equivalent;

(C) Appropriate, published information from the uni-
versity awarding the degree, demonstrating that in paragraph (2)(A)(J)
of this subsection have been met.

(c) An applicant for provisional licensure as a psychologist
who is accredited by Certificate of Professional Qualification in Psy-
chology (CPQ) or the National Register or who is a specialist of ABPP
will have met the following requirements for provisional licensure:
submission of an official transcript which indicates the date the doc-
toral degree in psychology was awarded or conferred, and submission
of documentation of the passage of the national psychology examina-
tion at the doctoral level at the Texas cut-off score.[; and submission
of three aceeptable reference letters:] All other requirements for pro-
visional licensure must be met by these applicants. Additionally, these
applicants must provide documentation sent directly from the qualify-
ing entity to the Board office declaring that the applicant is a current

member in the organization and has had no disciplinary action from
any state or provincial health licensing board.

(d) Trainee Status for Provisional Applicants.

(1) An applicant for provisional licensure who has not yet
passed the EPPP and Jurisprudence Examination, but who otherwise
meets all provisional licensing requirements and is seeking to acquire
the supervised experience required by §501.252(b)(2) of the Psycholo-
gists' Licensing Act, may practice under the supervision of a Licensed
Psychologist as a provisional trainee for not more than two years.

(2) A provisional trainee status letter shall be issued to an
applicant upon proof of provisional licensing eligibility, save and ex-
cept proof of passage of the EPPP and Jurisprudence Examination.
However, a provisional trainee status letter will not be issued to an ap-
plicant who was issued a provisional trainee status letter in connection
with a prior application.

(3) Anindividual with trainee status is subject to all appli-
cable laws governing the practice of psychology.

(4) A provisional trainee's status shall be suspended or re-
voked upon a showing of probable cause of a violation of the Board's
rules or any law pertaining to the practice of psychology, and the indi-
vidual may be made the subject of an eligibility proceeding. The two
years period for provisional trainee status shall not be tolled by any
suspension of the provisional trainee status.

(5) Following official notification from the Board upon
passage of the EPPP and Jurisprudence Examination, or the expiration
of two years, whichever occurs first, an individual's provisional trainee
status shall terminate.

[(6) This subsection; along with all of its subparts; shall
take effeet on September 15 2016}
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700949

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7706

¢ ¢ ¢

PART 22. TEXAS STATE BOARD OF
PUBLIC ACCOUNTANCY

CHAPTER 501. RULES OF PROFESSIONAL
CONDUCT

SUBCHAPTER C. RESPONSIBILITIES TO
CLIENTS

22 TAC §501.75

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §501.75, concerning Confidential Client Com-
munications.

Background, Justification and Summary
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The amendment to §501.75 allows CPAs to turn over the records
of their former client to a successor entity.

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result of
adoption of the proposed amendment will be clarification of the
application of confidentiality and the requirement of a licensee to
notice the loss of control over client records.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

$§501.75.  Confidential Client Communications.

(a) Except by permission of the client or the authorized repre-
sentatives of the client, a person or any partner, member, officer, share-
holder, or employee of a person shall not voluntarily disclose informa-

tion communicated to him by the client relating to, and in connection
with, professional accounting services or professional accounting work
rendered to the client by the person. Such information shall be deemed
confidential. The following includes, but is not limited to, examples of
authorized representatives:

(1) the authorized representative of a successor entity be-
comes the authorized representative of the predecessor entity when the
predecessor entity ceases to exist and no one exists to give permission
on behalf of the predecessor entity; and

(2) an executor/administrator of the estate of a deceased
client possessing an order signed by a judge is an authorized repre-
sentative of the estate.

(b) The provisions contained in subsection (a) of this section
do not prohibit the disclosure of information required to be disclosed

[byl:

(1) by the professional standards for reporting on the ex-
amination of a financial statement and identified in Chapter 501, Sub-
chapter B of this title (relating to Professional Standards);

(2) by applicable federal laws, federal government regula-
tions, including requirements of the PCAOB;

(3) under a summons or subpoena under the provisions of
the Internal Revenue Code of 1986 and its subsequent amendments, a
summons under the provisions of the Securities Act of 1933 (15 U.S.C.
Section 77a et seq.) and its subsequent amendments, or a summons
under the provisions of the Securities Exchange Act of 1934 (15 U.S.C.
Section 78a et seq.) and its subsequent amendments, the Securities Act
(Article 581-1 et seq., Vernon's Texas Civil Statutes); [or under a court
order signed by a judge if the summeons or the court erder:]

[(A) is addressed to the license holder;]

client.]
(4) under a court order signed by a judge if the court order:
(A) is addressed to the license holder;

(B) mentions the client by name; and

(C) requests specific information concerning the client.

(5) [(4)] by the public accounting profession in reporting
on the examination of financial statements;

(6) [€5)] by a congressional or grand jury subpoena;

(7) [€6)] in investigations or proceedings conducted by the
board [Beard];

(8) [A)] in ethical investigations conducted by a private
professional organization of certified public accountants;

(9) [€8)]in a peer review; or

(10) [€9)] in the course of a practice [a] review by another
CPA or CPA firm for a potential acquisition in conjunction with a
prospective purchase, sale, or merger of all or part of a member's
practice if both firms enter into a written nondisclosure agreement
with regard to all client information shared between the firms.

(c) The provisions contained in subsection (a) of this section
do not prohibit the disclosure of information already made public, in-
cluding information disclosed to others not having a confidential com-
munications relationship with the client or authorized representative of
the client.
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(d) A person in the client practice of public accountancy shall
take all reasonable measures to maintain the confidentiality of the client
records and shall immediately upon becoming aware of the loss of,
or loss of control over, the confidentiality of those records notify the
client affected in writing of the date and time of the loss if known.
Loss includes a cybersecurity breach or other incident exposing the
records to a third party or parties without the client's consent or the
loss of the client records or the loss of control over the client records.
Persons have a responsibility to maintain a back-up system in order to
be able to immediately identify and notify clients of a loss. [Interpretive
comment. The definition of a suecessor entity does neot include the
purchaser of all assets of an entity:]

(e) Interpretive comment. The definition of a successor entity

as referenced in subsection (a)(1) of this section does not include the
purchaser of all assets of an entity.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701011

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢

CHAPTER 511. ELIGIBILITY
SUBCHAPTER D. CPA EXAMINATION
22 TAC §511.80

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §511.80, concerning Granting of Credit.

Background, Justification and Summary

The amendment to §511.80 will allow a three month extension
to the normal 18 months that an applicant for the CPA certificate
may retain their exam grade, to address the delay caused by the
exam restructure.

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result of
adoption of the proposed amendment will be a fair application of
the rule allowing 18 months before a passing score on the CPA
exam will expire.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

$511.80. Granting of Credit.

(a) The board shall grant credit to an applicant for the satis-
factory completion of a section of the UCPAE provided the applicant
earns a passing score on the section as determined by board rule. The
credit shall be valid for 18 months from the actual date of notification
of passing score results.

(b) An applicant must pass the remaining sections within the
next 18 months. Should an applicant's exam credit be invalidated due
to the expiration of 18 months without earning credit on the remaining
sections, the applicant remains qualified to take the examination.

(c) An applicant receiving and retaining credit for every sec-
tion on the UCPAE, within an 18-month period, subject to the limi-
tations imposed by the Act, shall be considered by the board to have
completed the examination and may make application for certification
as a CPA.

(d) An applicant who has received and retained credit for any
or all sections on the UCPAE may transfer such credits to another li-
censing jurisdiction if the applicant pays in advance a transfer fee set
by board rule as identified in §521.7 of this title (relating to Fee for
Transfer of Credits).

(e) Anapplicant who has credit on the UCPAE that will expire
between April 1, 2017 and September 30, 2018 will have a three-month
extension of the credit.

PROPOSED RULES March 24, 2017 42 TexReg 1321



(f) _An applicant who took the UCPAE from April 1, 2017
through May 31, 2017 and receives credit will have a three-month ex-
tension for the credit through March 31, 2019.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701012

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢

CHAPTER 512. CERTIFICATION BY
RECIPROCITY
22 TAC §512.1

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §512.1, concerning Certification as a Certified
Public Accountant by Reciprocity.

Background, Justification and Summary

The amendment to §512.1 adds a provision for good moral char-
acter as a basis for reciprocity for the CPA certificate in Texas.

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be to clarify the ap-
plication of moral character to licensure.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

$§512.1.  Certification as a Certified Public Accountant by Reciprocity.

(a) The certificate of a "certified public accountant" shall be
granted by reciprocity to an applicant who is qualified under §901.259
of the Act (relating to Certification Based on Reciprocity) or §901.260
of the Act (relating to Certificate Based on Foreign Credentials) and is
of good moral character as described in §901.253 of the Act (relating to
Character Investigation). The applicant must provide [has previded] in
the application for reciprocity the names of all the jurisdictions in which
the applicant is or has been certified and/or licensed and [has previded)]
all disciplinary actions taken or pending in those jurisdictions.

(b) An applicant from a domestic jurisdiction demonstrates
that he meets the requirements for certification by reciprocity by:

(1) satisfying one of the following conditions:

(A) the applicant holds a certificate or license to prac-
tice public accountancy from a domestic jurisdiction that has been de-
termined by the board pursuant to §512.2 of this chapter (relating to
National Association of State Boards of Accountancy Verified Sub-
stantially Equivalent Jurisdictions) as having substantially equivalent
requirements for certification; or

(B) the applicant holds a certificate or license to prac-
tice public accountancy from a domestic jurisdiction that has not been
determined by NASBA and the board to have substantially equivalent
certification requirements but has had his education, examination and
experience verified as substantially equivalent to those required by the
UAA by NASBA; or

(C) the applicant meets all requirements for issuance of
a certificate set forth in the Act; or

(D) the applicant met the requirements in effect for is-
suance of a certificate in this state on the date the applicant was issued
a certificate or license by another domestic jurisdiction; or

(E) after passing the UCPAE, the applicant has com-
pleted at least four years of experience practicing public accountancy
within the ten year period immediately preceding the date of applica-
tion in this state; and

(2) meeting CPE requirements applicable to certificate
holders contained in Chapter 523 of this title (relating to Continuing
Professional Education).
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(c) An applicant from a foreign jurisdiction demonstrates that
he meets the requirements for certification by reciprocity by:

(1) holding a credential that has not expired or been re-
voked, suspended, limited or probated, and that entitles the holder to
issue reports on financial statements issued by a licensing authority or
professional accountancy body of another country that:

(A) regulates the practice of public accountancy and
whose requirements to obtain the credential have been determined
by the board to be substantially equivalent to the requirements of
education, examination and experience contained in the Act; and

(B) grants credentials by reciprocity to applicants certi-
fied to practice public accountancy by this state;

(2) receiving that credential based on education and exam-
ination requirements that were comparable to or exceeded those re-
quired by the Act at the time the credential was granted,

(3) completing an experience requirement in the foreign ju-
risdiction that issued the credential that is comparable to or exceeds the
experience requirement of the Act or has at least four years of profes-
sional accounting experience in this state;

(4) passing an international qualifying examination
(IQEX) covering national standards that has been approved by the
board; and

(5) passing an examination that has been approved by the
board covering the rules of professional conduct in effect in this state.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701013

J. Randal (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢

22 TAC §512.2

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §512.2, concerning NASBA Verified Substan-
tially Equivalent Jurisdictions.

Background, Justification and Summary
The amendment to §512.2 adds a comma in subsection (a).
Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result of
adoption of the proposed amendment will be a more streamlined
rule.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

§512.2.  NASBA Verified Substantially Equivalent Jurisdictions.

(a) NASBA's National Qualification Appraisal Service may
verify that the education, examination and experience requirements for
certification of another domestic jurisdiction are comparable to or ex-
ceed the education, examination and experience requirements for cer-
tification contained in the UAA, and the board finds that the education,
examination and experience requirements for certification contained in
the UAA are comparable to or exceed the education, examination and
experience requirements for certification contained in the Act.

(b) The board designates each domestic jurisdiction verified
by NASBA as being substantially equivalent pursuant to subsection
(a) of this section as an approved domestic jurisdiction for certification
by reciprocity under this chapter and for registration of out-of-state
practitioners with substantially equivalent qualifications under Chapter
513 of this title (relating to Registration).

(c¢) An applicant who has a valid certificate to practice as a
CPA from a domestic jurisdiction that has not been verified as substan-
tially equivalent to the UAA by NASBA may obtain a verification from
NASBA's National Qualification Appraisal Service that the applicant's
education, examination and experience are comparable to or exceed
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the education, examination and experience requirements for certifica-
tion contained in the UAA.

(d) The board shall consider an applicant whose education, ex-
amination and experience have been verified by NASBA to be substan-
tially equivalent as being from an approved substantially equivalent
domestic jurisdiction for certification by reciprocity under this chap-
ter and for registration of out-of-state practitioners with substantially
equivalent qualifications under Chapter 513 of this title.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701014

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §512.4

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §512.4, concerning Application for Certifica-
tion by Reciprocity.

Background, Justification and Summary

The amendment to §512.4 mirrors the new language found in
§511.22 and §511.162.

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a clarification of
the application process.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to

his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

$§512.4.  Application for Certification by Reciprocity.

(a) An applicant seeking certification by reciprocity must ap-
ply for certification on a form prescribed by the board. The application
must be accompanied by the requisite fee and shall include written au-
thorization from the applicant empowering the board to obtain all infor-
mation concerning the applicant's qualifications and present standing.

(b) Anapplicant for certification by reciprocity from a domes-
tic jurisdiction that has not been approved as being substantially equiv-
alent by both NASBA and the board must submit the following along
with the completed application form and requisite fee to be processed:

(1) an interstate exchange of information form document-
ing the credits under the domestic jurisdiction of origin;

(2) an executed oath of office stating support of the Con-
stitutions of the United States and of the State of Texas and their laws
and the rules of the board;

{3) decumentation of qualifyring work experience if apply-
ing under §901.259(a)(1(E) of the Act (relating to Certification Based

[(4) ifnotapplying under §901.259(a)(1)(E) of the Act, of-

[(5) arecent photograph of the applicant;]

(3) [#6)] evidence of completion of an examination on the
board's Rules of Professional Conduct;

(4) [€H] evidence of completion of 120 hours of CPE dur-
ing the last three years, including a board-approved four-hour ethics
course; in compliance with Chapter 523 of this title (relating to Con-
tinuing Professional Education);

(5) [€8)] evidence of completion of the board's procedure
to investigate the moral character of applicants in accordance with the
established fingerprint process that accesses the Federal Bureau of In-
vestigation (FBI) database and the Texas Department of Public Safety
- Crime Records division files [an EBI fingerprint card to be used for a
eriminal backeround investigatien]; and

(6) [9] any other information requested by the board.
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(c) An applicant for certification by reciprocity from a domes-
tic jurisdiction that has been approved as being substantially equivalent
by both NASBA and the board must submit the following along with
the completed application form and requisite fee to be processed:

(1) acertificate of good standing as a CPA from a domestic
jurisdiction approved by both NASBA and the board as being substan-
tially equivalent;

(2) if requested, a certificate of verification of substantial
equivalency of the domestic jurisdiction of origin from NASBA;

(3) an executed oath of office stating support of the Con-
stitutions of the United States and of the State of Texas and their laws
and the rules of the board;

[{(4) a recent photograph of the applicant;]

(4) evidence of completion of an examination on the
board's Rules of Professional Conduct;

(5) evidence of completion of 120 hours of CPE during the
last three years, including a board-approved four-hour ethics course [er
the beard's Rules of Professional Conduet]; in compliance with Chapter
523 of this title (relating to Continuing Professional Education);

(6) evidence of completion of the board's procedure to in-
vestigate the moral character of applicants in accordance with the es-
tablished fingerprint process that accesses the Federal Bureau of In-
vestigation (FBI) database and the Texas Department of Public Safety
- Crime Records division files [an EBI fingerprint eard to be used fora
eriminal background investigatien]; and

(7) any other information requested by the board.

(d) Anapplicant for certification by reciprocity from a foreign
jurisdiction that has been approved as being substantially equivalent by
both U.S. IQAB and the board must submit the following along with
the completed application form and requisite fee to be processed:

(1) a certificate of good standing of credentials to practice
public accountancy from the foreign jurisdiction of origin;

(2) an executed oath of office stating support of the Con-
stitutions of the United States and of the State of Texas and their laws
and the rules of the board;

H3) arecent photograph of the applicant:}
(3) [¢] evidence of a passing grade on the IQEX;

(4) [€5)] evidence of a passing grade on a board approved
examination on the board's Rules of Professional Conduct;

(5) [€6)] evidence of the completion of a board-approved
four-hour ethics course;

(6) [€BH] evidence of completion of the board's procedure
to investigate the moral character of applicants in accordance with the
established fingerprint process that accesses the Federal Bureau of In-
vestigation (FBI) database and the Texas Department of Public Safety
- Crime Records division files [an EBI fingerprint eard to be used fora
eriminal background investigatien|; and

(7) [€8)] any other information requested by the board.

(e) All correspondence and supporting documentation submit-
ted to the board shall be in English or accompanied by a certified trans-
lation into English of such documents.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701015

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §512.5

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §512.5, concerning Examination Authoriza-
tion.

Background, Justification and Summary

The amendment to §512.5 clarifies that an applicant needs a
passing score.

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefit expected as a result of
adoption of the proposed amendment will be a more streamlined
rule.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
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impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

$512.5.  Examination Authorization.

The board approves a passing score on the IQEX, written and graded
by the AICPA as a measure of professional competency satisfactory to
obtain a Texas certificate by reciprocity from a foreign jurisdiction.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701016

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢

CHAPTER 513. REGISTRATION
SUBCHAPTER A. REGISTRATION OF CPAS
OF OTHER STATES AND PERSONS HOLDING
SIMILAR TITLES IN FOREIGN COUNTRIES

22 TAC §513.1

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §513.1, concerning Registration of Foreign
Practitioners with Substantially Equivalent Qualifications.

Background, Justification and Summary

The amendment to §513.1 incorporates language from proposed
repealed rules §513.2 and §513.3.

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result
of adoption of the proposed amendment will be a clarification of
the application process for a foreign applicant to be certified.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

§513.1.  Registration of Foreign Practitioners with Substantially
Equivalent Qualifications.

(a) Anindividual who holds a valid certificate or other creden-
tial issued by a foreign jurisdiction that allows the individual to practice
public accountancy in the issuing jurisdiction may, if that certificate or
credential remains in good standing in the issuing jurisdiction, be reg-

. for Hicensing by the issuing foreign jurisdiction.]

(b) A foreign practitioner registered with the board shall be
allowed to use the title "Certified Public Accountant of "
(indicating the foreign jurisdiction that issued his credential), or may
use the title held in the foreign jurisdiction that issued his credential,
provided that the foreign jurisdiction is indicated. This title may not be
used unless followed by the name of the foreign jurisdiction.

(c) A foreign practitioner registered with the board must com-
ply with the board's Code of Professional Conduct.

(d) A foreign practitioner registered with the board must renew
his registration and license annually in the manner provided for renewal
ofalicense in the Act. The registered foreign practitioner must submit a
certificate verifying the continued existence of his foreign certificate or
other credential in good standing from the foreign jurisdiction of origin
with each renewal. A registration and license issued under §901.355
of the Act (relating to Registration for Certain Foreign Applicants) is
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automatically revoked if the foreign practitioner does not continue to
hold a current certificate or other credential from the foreign jurisdic-

tion of origin.

(e) Interpretive comment: The provisions of this chapter are
no longer applicable to foreign applicants wishing to provide account-
ing services in Texas. Foreign applicants shall apply for certification
by reciprocity pursuant to Chapter 512 of this title (relating to Certifica-
tion by Reciprocity) and §901.259 of the Act (relating to Certification
Based on Reciprocity).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701017

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ 4 ¢
22 TAC §513.2

The Texas State Board of Public Accountancy (Board) proposes
the repeal of §513.2, concerning Application for Registration of
Foreign Practitioners.

Background, Justification and Summary

The repeal of §513.2 is necessary because the rule is no longer
applicable.

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed repeal is in effect,
there will be no additional estimated cost to the state, no esti-
mated reduction in costs to the state and to local governments,
and no estimated loss or increase in revenue to the state, as a
result of enforcing or administering the repeal.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
repeal is in effect the public benefits expected as a result of adop-
tion of the proposed repeal will be a more streamlined chapter.

There will be no probable economic cost to persons required to
comply with the repeal and a Local Employment Impact State-
ment is not required because the proposed repeal will not affect
a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed repeal will not have
an adverse economic effect on small businesses or micro-busi-
nesses because the repeal does not impose any duties or obliga-
tions upon small businesses or micro-businesses, therefore, an
Economic Impact Statement and a Regulatory Flexibility Analy-
sis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to

his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed repeal will have an ad-
verse economic effect on small businesses; if the proposed rule
is believed to have an adverse effect on small businesses, esti-
mate the number of small businesses believed to be impacted by
the rule, describe and estimate the economic impact of the rule
on small businesses, offer alternative methods of achieving the
purpose of the rule; then explain how the Board may legally and
feasibly reduce that adverse effect on small businesses consid-
ering the purpose of the statute under which the proposed repeal
is to be adopted, finally describe how the health, safety, environ-
mental and economic welfare of the state will be impacted by
the various proposed methods. See Texas Government Code,
§2006.002(c).

Statutory Authority

The repeal is proposed under the Public Accountancy Act ("Act"),
Texas Occupations Code, §901.151 which authorizes the Board
to adopt rules deemed necessary or advisable to effectuate the
Act.

No other article, statute or code is affected by this proposed re-
peal.

$513.2.  Application for Registration of Foreign Practitioners.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701018

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §513.3

The Texas State Board of Public Accountancy (Board) proposes
the repeal of §513.3, concerning Board Approval of Foreign
Practitioner Registration.

Background, Justification and Summary

The repeal of §513.3 is necessary because the rule is no longer
applicable.

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed repeal is in effect,
there will be no additional estimated cost to the state, no esti-
mated reduction in costs to the state and to local governments,
and no estimated loss or increase in revenue to the state, as a
result of enforcing or administering the repeal.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
repeal is in effect the public benefits expected as a result of adop-
tion of the proposed repeal will be a more streamlined chapter.

There will be no probable economic cost to persons required to
comply with the repeal and a Local Employment Impact State-
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ment is not required because the proposed repeal will not affect
a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed repeal will not have
an adverse economic effect on small businesses or micro-busi-
nesses because the repeal does notimpose any duties or obliga-
tions upon small businesses or micro-businesses, therefore, an
Economic Impact Statement and a Regulatory Flexibility Analy-
sis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed repeal will have an ad-
verse economic effect on small businesses; if the proposed rule
is believed to have an adverse effect on small businesses, esti-
mate the number of small businesses believed to be impacted by
the rule, describe and estimate the economic impact of the rule
on small businesses, offer alternative methods of achieving the
purpose of the rule; then explain how the Board may legally and
feasibly reduce that adverse effect on small businesses consid-
ering the purpose of the statute under which the proposed repeal
is to be adopted, finally describe how the health, safety, environ-
mental and economic welfare of the state will be impacted by
the various proposed methods. See Texas Government Code,
§2006.002(c).

Statutory Authority

The repeal is proposed under the Public Accountancy Act ("Act"),
Texas Occupations Code, §901.151 which authorizes the Board
to adopt rules deemed necessary or advisable to effectuate the
Act.

No other article, statute or code is affected by this proposed re-
peal.

§513.3.  Board Approval of Foreign Practitioner Registration.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701019

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ 14 ¢

SUBCHAPTER B. REGISTRATION OF CPA
FIRMS
22 TAC §513.10

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §513.10, concerning Firm License.

Background, Justification and Summary

The amendment to §513.10 deletes an unnecessary rule refer-
ence and clarifies who within a firm must supervise attest ser-
vices.

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result of
adoption of the proposed amendment will be clarification of the
requirements for firm licensure.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

$513.10.  Firm License.

(a) A [Exeept as provided for in §501-81H(d) of this title (relat-
ing to Firm License Requirements); &] firm providing attest services or
using the titles CPAs, CPA Firm, Certified Public Accountants, Certi-
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fied Public Accounting Firm, Auditing Firm, or a variation of any of
those titles shall do so only through a licensed firm.

(b) To be eligible for a firm license, the firm must show:

(1) that a majority of the ownership of the firm, in terms of
both financial interests and voting rights, belongs to individuals who
hold certificates issued under this chapter or are licensed as a CPA in
another state; or

(2) that when the firm ownership includes professional or-
ganizations, as defined in §301.003(7) of the Texas Business Organiza-
tions Code, the professional organizations must be owned by individ-
uals that hold a certificate issued under this chapter or are licensed in
another state; and

(3) thatall attest services performed by the firm in this state
are under the supervision of an individual within the firm who holds a
certificate issued by the board or by another state that has not been
suspended or revoked.

(c) Financial interests shall include but shall not be limited to
stock shares, capital accounts, capital contributions, and equity inter-
ests of any kind. Financial interests also include contractual rights and
obligations similar to those of partners, shareholders or other owners
of an equity interest in a legal entity.

(d) Voting rights shall include but shall not be limited to any
right to vote on the firm's ownership, business, partners, shareholders,
management, profits, losses and/or equity ownership.

(e) Interpretive comment: A licensee offering non-attest ser-
vices as defined in §901.005 of the Act (relating to Findings; Pub-
lic Policy; Purpose) through an unlicensed firm in accordance with
§501.81(d) of this title may not use the CPA designation in the unli-
censed firm's name. For example: John Smith may not use the firm
name "John Smith, CPA" unless the firm is licensed by the board.

(f) Interpretive comment: §901.351(a) of the Act (relating to
Firm License Required), §501.81(a) of this title and subsection (a)
of this section require a firm license in order to use the [title] CPA
designation except as provided for in §501.81(d) of this title.

(g) Interpretive comment: A professional organization in-
cludes a professional corporation or professional limited liability
company.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.
TRD-201701020

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §513.13

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §513.13, concerning Certification of Corporate
Franchise Tax Status.

Background, Justification and Summary

The amendment to §513.13 revises language in subsection (b)
to match language in subsection (a).

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result of
adoption of the proposed amendment will be a more streamlined
rule.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

§513.13.  Certification of Texas [Cerporate] Franchise Tax Status.

(a) Each firm subject to the Texas franchise tax must certify
in its application for a firm license that its Texas franchise taxes are
current.

(b) The making of a false statement as to Texas [eorperate]
franchise tax status on any license application or renewal as described
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in subsection (a) of this section is grounds for suspension or revocation
of the license.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701021

J. Randal (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §513.15

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §513.15, concerning Firm Offices.

Background, Justification and Summary

The amendment to §513.15 clarifies the exemption requirement
of Texas residency for resident managers.

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result of
adoption of the proposed amendment will be a more streamlined
rule.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-

pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

§$513.15.  Firm Offices.

(a) A certified public accountancy firm must hold a license for
each office located in Texas.

(b) Each office of a firm must be under the direct supervision
of a resident manager who is a resident of Texas. Exempted from the
requirement of Texas residency is a resident manager who spends a
majority of the work week in Texas as the firm's [en-site in the office for
which the licensee is the firm] resident manager. A resident manager
may be an owner, member, partner, shareholder, or employee of the
firm and must be licensed under the Act.

(c) A resident manager may supervise more than one office
provided that the firm's application for issuance or renewal of the firm
license or registration identifies each of the offices the resident manager
will supervise.

(d) A resident manager is responsible for the supervision of
professional services and may be held responsible for the violations of
the Act or Rules for the activities of each office under his supervision.

(e) Interpretive comment: The exemption provided for in sub-
section (b) of this section is intended to address licensees residing out-
side of Texas but are able to commute to the Texas office for which the
licensee is the firm resident manager on a routine and regular basis.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701022

J. Randall (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢

CHAPTER 514. CERTIFICATION AS A CPA
22 TAC §514.3

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §514.3, concerning Replacement Certificates.

Background, Justification and Summary
The amendment to §514.3 deletes unnecessary language.
Fiscal Note
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William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result of
adoption of the proposed amendment will be a more streamlined
rule.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

§514.3.  Replacement Certificates.

(a) Replacement certificates may be issued by the board in ap-
propriate cases and upon payment by the CPA of the fee as determined
by the board in §521.11 of this title (relating to Fee for a Replacement
Certificate). A certificate holder is specifically prohibited from pos-
sessing more than one Texas certificate as a CPA.

(b) When areplacement certificate is requested, the certificate
holder must [return the original eertifieate or] submit an [a swern] affi-

davit describing the occurrence that necessitated the replacement cer-
tificate.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701023

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢

CHAPTER 515. LICENSES
22 TAC §515.3

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §515.3, concerning License Renewals for In-
dividuals and Firm Offices.

Background, Justification and Summary
The amendment to §515.3 deletes the word "toll."
Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result of
adoption of the proposed amendment will be a more streamlined
rule.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
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nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

$515.3.  License Renewals for Individuals and Firm Olffices.
(a) License renewals for individuals shall be as follows:

(1) Licenses for individuals have staggered expiration
dates based on the last day of the individual's birth month. The license
will be issued for a 12-month period following the initial licensing
period.

(2) An individual's license will not be renewed if the indi-
vidual has not earned the required CPE credit hours, has not completed
all required parts of the renewal or has not completed the affidavit af-
firming the renewal submitted is correct.

(3) Atleast 30 days before the expiration of an individual's
license, the board shall send notice of the impending license expiration
to the individual at the last known address according to board records.
Failure to receive notice does not relieve the licensee from the responsi-
bility to timely renew nor excuse, [tol;] or otherwise affect the renewal
deadlines imposed on the licensee.

(b) License renewal requirements for firm offices shall be as
follows:

(1) Licenses for offices of firms have staggered expiration
dates for payment of fees, which are due the last day of a board assigned
renewal month. All offices of a firm will have the same renewal month.
All offices of a firm will be issued a license for a 12-month period
following the initial licensing period.

(2) Atleast 30 days before the expiration of a firm's office
license, the board shall send notice of the impending license expiration
to the main office of the firm at the last known address according to the
records of the board. Failure to receive notice does not relieve the firm
from the responsibility to timely renew nor excuse, [tel;] or otherwise
affect the renewal deadlines imposed on the firm.

(3) A firm's office license shall not be renewed unless the
sole proprietor, each partner, officer, director, or shareholder of the firm
who is listed as a member of the firm and who is certified or registered
under the Act has a current individual license. This does not apply to
firms providing work pursuant to the practice privilege provisions of
this title.

(4) If a firm is subject to peer review, then a firm's office
license shall not be renewed unless the office has met the peer review
requirements as defined in Chapter 527 of this title (relating to Peer
Review).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701024

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §515.4

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §515.4, concerning License Expiration.

Background, Justification and Summary
The amendment to §515.4 replaces the word "will" with "shall."
Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result of
adoption of the proposed amendment will be a more streamlined
rule.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact
Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
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proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

$§515.4. License Expiration.

(a) Failure to submit to the board a completed renewal notice,
the renewal fee and any other required documents before the license
expiration date shall [will] result in the expiration of the individual's or
the firm's license(s).

(b) Failure to submit to the board a completed renewal notice,
the renewal fee and any other required documents for three consecutive
years may result in the revocation of the individual's certificate.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701025

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §515.5

The Texas State Board of Public Accountancy (Board) proposes
an amendment to §515.5, concerning Reinstatement of a Cer-
tificate or License in the Absence of a Violation of the Board's
Rules of Professional Conduct.

Background, Justification and Summary

The amendment to §515.5 clarifies the process by which an in-
dividual, in the absence of a violation of a Rules of Professional
Conduct, can reinstate their license.

Fiscal Note

William Treacy, Executive Director of the Board, has determined
that for the first five-year period the proposed amendment is in
effect, there will be no additional estimated cost to the state, no
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state,
as a result of enforcing or administering the amendment.

Public Benefit Cost Note

Mr. Treacy has determined that for the first five-year period the
amendment is in effect the public benefits expected as a result of
adoption of the proposed amendment will be clarification of the
process for reinstatement of a license.

There will be no probable economic cost to persons required
to comply with the amendment and a Local Employment Impact

Statement is not required because the proposed amendment will
not affect a local economy.

Small Business and Micro-Business Impact Analysis

Mr. Treacy has determined that the proposed amendment will
not have an adverse economic effect on small businesses or
micro-businesses because the amendment does not impose
any duties or obligations upon small businesses or micro-busi-
nesses, therefore, an Economic Impact Statement and a
Regulatory Flexibility Analysis is not required.

Public Comment

Written comments may be submitted to J. Randel (Jerry) Hill,
General Counsel, Texas State Board of Public Accountancy, 333
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to
his attention at (512) 305-7854, no later than noon on April 24,
2017.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Board
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the
proposed rule is to be adopted, finally describe how the health,
safety, environmental and economic welfare of the state will be
impacted by the various proposed methods. See Texas Govern-
ment Code, §2006.002(c).

Statutory Authority

The amendment is proposed under the Public Accountancy Act
("Act"), Texas Occupations Code, §901.151 which authorizes the
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act.

No other article, statute or code is affected by this proposed
amendment.

§515.5.  Reinstatement of a Certificate or License in the Absence of a
Violation of the Board's Rules of Professional Conduct.

(a) An individual whose license has been expired for 90 days
or less may renew the license by paying to the board a renewal fee that
is equal to 1 1/2 times the normally required renewal fee.

(b) An individual whose license has been expired for more
than 90 days but less than one year may renew the license by paying to
the board a renewal fee that is equal to two times the normally required
renewal fee.

(¢) An individual whose license has been expired for at least
one year but less than two years may renew the license by paying to the
board a renewal fee that is equal to three times the normally required
renewal fee.

(d) Anindividual whose license has been expired for two years
or more may obtain a license by paying all renewal fees including late
fees.

(e) Anindividual whose license has been suspended or certifi-
cate [expired four or more years and whese ecertificate has been] re-
voked for the voluntary non-payment of the annual license fees, the
voluntary non-completion of the annual license renewal, or the volun-
tary non-completion of the board required CPE may[; upon a showing
of good eause;| be administratively reinstated by complying with the
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board's CPE requirements pursuant to Chapter 523 of this title (relating
to Continuing Professional Education), and

(1) by paying all renewal fees including late fees, or

(2) [€H] upon showing of good cause, entering into an
Agreed Consent Order that reinstates the certificate and permits the
issuance of a conditional license with the agreement to pay all required
fees by a certain date. [; and]

{2y agreeing to comply with the board's CPE requirements
pursuant to Chapter 523 of this title (relating to Continuing Professional
Edueation)}

[(H An individual whose certificate has been voluntarily sur-
rendered or voluntarily resigned; absent a beard diseiplinary action and
whese license has been expired four or mere years may; upen a show-
ing of good cause; be administratively reinstated by}
the eertificate; and permits the issuance of a conditional license with
the agreement to pay all required fees by a certain date; and}

[(2) agreeing to comply with the board's CPE requirements
pursuant to Chapter 523 of this title]

() [€2)] Anindividual who was revoked under §901.502(3) or
(4) of the Act (relating to Grounds for Disciplinary Action), has moved
to another state, and is currently licensed and has been in practice in the

other state for the two years preceding the date of submitting a complete
application may obtain a new license without reexamination by:

(1) providing the board with a complete application includ-
ing evidence of the required licensure;

(2) demonstrating that the out of state license is no more
than 90 days beyond the normal expiration date of the license;

(3) paying the board a fee that is equal to two times the
normally required renewal fee for the license; and

(4) meeting the other requirements for licensing.

(g) [@] If the certificate, license, or registration was sus-
pended, or revoked for non-payment of annual license fees, failure
to complete the annual license renewal, or failure to comply with
§501.94 of this title (relating to Mandatory Continuing Professional
Education), upon written application the executive director will decide
on an individual basis whether the renewal fees including late fees
must be paid for those [the license] years [of suspension or revocation]
and whether any fee exemption is applicable.

(h) [&)] Interpretive Comment: Effective September 1, 2015,
when calculating the renewal fee provided for in subsections (a) - (d)
of this section, the professional fee that was required by §901.406 and
§901.407 of the Act (relating to Fee Increase and Additional Fee) will
no longer be included in the renewal fee. However, when calculating
any renewal fees accrued prior to September 1, 2015, the professional
fee that was required by §901.406 and §901.407 of the Act will be
included in the renewal fee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.
TRD-201701026

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 305-7842

¢ ¢ ¢

PART 23. TEXAS REAL ESTATE
COMMISSION

CHAPTER 535. GENERAL PROVISIONS
SUBCHAPTER F. REQUIREMENTS FOR
EDUCATION PROVIDERS, COURSES
AND INSTRUCTORS FOR QUALIFYING
EDUCATION

22 TAC §535.64

The Texas Real Estate Commission (TREC) proposes amend-
ments to 22 TAC §535.64, Content Requirements for Qualifying
Real Estate Courses, in Chapter 535, General Provisions.

The proposed amendments to §535.64 allows credit for an elec-
tive qualifying course that is an advanced version of a qualifying
course listed in the rule or a combination course consisting of a
variety of subject matter topics from qualifying courses listed in
the rule.

Kerri Lewis, General Counsel, has determined that for the first
five-year period the proposed amendments are in effect there
will be no fiscal implications for the state or for units of local gov-
ernment as a result of enforcing or administering the section.
There is no significant anticipated impact on small businesses,
micro-businesses or local or state employment as a result of im-
plementing the section. There is no anticipated significant eco-
nomic cost to persons who are required to comply with the pro-
posed amendments.

Ms. Lewis also has determined that for each year of the first
five years the section as proposed is in effect, the public benefit
anticipated as a result of enforcing the section will be greater
variety of elective courses for new agents while maintaining the
topic guidance established for better quality and relevance that
has been set out in the rule.

Comments on the proposal may be submitted to Kerri Lewis,
General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188 or via email to general.coun-
sel@trec.texas.gov. The deadline for comments is 30 days after
publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to adopt and enforce rules necessary to administer Chapters
1101 and 1102; and to establish standards of conduct and ethics
for its license holders to fulfill the purposes of Chapters 1101 and
1102 and ensure compliance with Chapters 1101 and 1102.

The statutes affected by this proposal are Texas Occupations
Code, Chapter 1101. No other statute, code or article is affected
by the proposed amendments.

§535.64.  Content Requirements for Qualifying Real Estate Courses.
(a) (No change.)
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(b) Elective qualifying courses. To be approved by the Com-
mission, the following elective qualifying courses must contain the
content outlined below:

(1) Property Management, which shall contain the follow-
ing topics, the units of which are outlined in the PROPM-0, Qualify-
ing Real Estate Course Approval Form, Property Management, hereby
adopted by reference:

(A) Professional Property Management - 120 minutes;
(B) Feasibility of Property Management - 90 minutes
(C) Marketing Plan - 60 minutes;

(D) Management Operations - 130 minutes;

(E) Owner Relations - 120 minutes;

(F) Market Analysis and Management of Housing - 95
minutes;

(G) Leases - 100 minutes;

(H) Tenant Relations - 115 minutes;

(I) Federal, State and Local Laws - 230 minutes;

(J) Maintenance and Construction - 90 minutes;

(K) Commercial Property Management - 150 minutes;
(L) Risk and Environmental Issues - 110 minutes; and

(M) Safety and Security Issues for Property Managers
and Staff - 90 minutes;

(2) Real Estate Marketing, which shall contain the follow-
ing topics, the units of which are outlined in the REM-0, Qualifying
Real Estate Course Approval Form, Real Estate Marketing, hereby
adopted by reference:

(A) Real Estate Marketing - 80 minutes;
(B) The Marketing Concept - 80 minutes

(C) Marketing Research and Data Analysis - 150 min-
utes;

(D) Prospecting and Target Marketing - 80 minutes;
(E) Technology and Online Marketing - 100 minutes;
(F) Social Media Marketing - 120 minutes;

(G) Product and Pricing Strategies -180 minutes;

(H) Compensation Models - 60 minutes;

(I) Characteristics of a Successful Sales Agent - 150
minutes;

(J) Understanding Clients - 90 minutes;

(K) Negotiating and Selling Skills - 120 minutes;

(L) Steps to Executing Agreements - 50 minutes; and
(M) State and Federal Laws - 90 minutes;

(N) Ethics and Real Estate Professionalism - 150 min-
utes;

(3) Real Estate Math, which shall contain the following
topics, the units of which are outlined in the REMath-0, Qualifying
Real Estate Course Approval Form, Real Estate Math, hereby adopted
by reference:

(A) Introduction to Real Estate Math - 150 minutes;

(B) Review of Mathematical Logic Formulas - 150
minutes;

(C) List Price, Sales Price and Net Price - 50 minutes;
(D) Property Mathematics - 120 minutes;

(E) Appreciation & Depreciation - 60 minutes;

(F) Real Estate Taxes - 100 minutes;

(G) Mathematics of Real Estate Finance - 400 minutes;
(H) Appraisal Methods - 100 minutes;

() Closing Statements - 180 minutes;

(J) Investment Analysis - 90 minutes;

(K) Commercial Lease Calculations - 100 minutes;

(4) other than Property Management, Real Estate Market-
ing, and Real Estate Math meet the requirements of §1101.003 of the
Act; [of]

(5) Residential Inspection for Real Estate Agents (or equiv-
alent), which shall include but is not limited to:

(A) repair-related contract forms and addenda;
(B) inspector and client agreements;

(C) inspection standards of practice and standard
inspection report form;

(D) tools and procedures;

(E) electromechanical systems (plumbing, heating, air
conditioning, appliances, energy-saving considerations); and

(F) structures (lot and landscape, roofs, chimney, gut-
ters, paved areas, walls, windows and doors, insect damage and storage
areas); or[:]

(6) A 30 hour advanced course on any qualifying course
subject matter or a combination of several different qualifying course
subject matter topics as set out in subsections (a) and (b) of this section.

(¢) - (d) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 8, 2017.

TRD-201700873

Kerri Lewis

General Counsel

Texas Real Estate Commission

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 936-3092

¢ ¢ ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 101. GENERAL AIR QUALITY
RULES
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SUBCHAPTER H. EMISSIONS BANKING
AND TRADING

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) proposes amendments to §§101.300,
101.302 - 101.304, 101.306, 101.370, 101.372 - 101.374, and
101.376.

If adopted, the amended sections will be submitted to the United
States Environmental Protection Agency (EPA) as revisions to
the state implementation plan (SIP).

Background and Summary of the Factual Basis for the Proposed
Rules

The Emissions Banking and Trading (EBT) program rules in
Chapter 101, Subchapter H include market-based programs
that provide sites with additional flexibility for complying with
air regulations, such as the offset requirements in nonattain-
ment new source review (NNSR) permits or the unit-specific
emission limits in various state rules. Two of the EBT programs
are voluntary programs designed to incentivize emissions
reductions beyond regulatory requirements. In 1993, the com-
mission adopted the emission reduction credit (ERC) rules in
Subchapter H, Division 1 to allow sources in nonattainment
areas to generate, bank, trade, and use credits from permanent
reductions in emissions. In 1997, the commission adopted the
discrete emission reduction credit (DERC) rules in Subchapter
H, Division 4 to allow sources throughout the state to generate,
bank, trade, and use credits from emission reductions that
exceed regulatory requirements.

Because the programs are market-based, the costs associated
with trades of credits are not controlled. In response to recent
increases in the cost and lack of availability of credits, there
has been considerable interest from the regulated community
for alternatives that facilitate credit generation and for flexibility
in credit use, including options provided in the existing EBT rules
that have historically not been used. Specifically, there has been
interest in generating credits by reducing emissions from area
(nonpoint) and mobile sources. However, staff research on the
feasibility of generating area and mobile source credits indicated
the need to address issues associated with ensuring that area
and mobile source credits would meet EPA and Federal Clean
Air Act (FCAA) requirements.

As part of a prior rulemaking, based on the identified implemen-
tation issues, on December 10, 2014, the commission proposed
to remove the provisions for generating ERCs and DERCs from
area and mobile sources. The commission requested comment
on the proposed removal and the associated impacts of remov-
ing the potential for generation of area source credits. Addition-
ally, the commission requested comment from individuals who
support retaining an area source credit program specifically re-
garding suggestions for how an area source ERC or DERC pro-
gram could be implemented in a manner consistent with EPA and
FCAA requirements and minimize the burden to applicants. The
commission subsequently received significant public comment
opposing the removal of these area and mobile source credit
provisions and, although the commission asked for ideas for how
we might implement the area or mobile source generation, none
were received. At the June 3, 2015 agenda, the commission
retained the rules that allow area and mobile sources to gener-
ate credits. The commission emphasized that significant issues
remain with generating credits from area and mobile sources in
a manner consistent with federal requirements. In addition, the
commission directed staff to identify potential viable options for

generating credits from area and mobile sources or bring the is-
sue back before them for potential removal. The commission
also indicated that interested parties should engage with staff
to discuss issues and potential options that would help to make
retaining the area and mobile source generation of credits fea-
sible. In meeting the commission's direction, staff worked with
external parties, including the EPA, to identify a potentially viable
solution for some area and mobile sources to generate credits.
Staff also held open-participation meetings in July and Decem-
ber of 2016 to present potentially viable approaches for area and
mobile sources credit generation. Input from the meetings and
received comments were taken into consideration in developing
the proposed rulemaking.

Generating Credits from Area Sources

To meet federal requirements, ERCs must be generated from
emissions reductions that are demonstrated to be real, quan-
tifiable, permanent, enforceable, and surplus to the SIP and all
applicable rules, and DERCs must be generated from reductions
that are real, quantifiable, and surplus to the SIP and all appli-
cable rules. Though the existing rules allow an area source to
generate emissions credits, the current methods for quantifying
and authorizing area emissions make it challenging to demon-
strate that the emissions reductions from area sources relied on
for credits meet federal requirements.

Under the existing EBT rules, an area source is a stationary
source that is not required to submit an annual emissions inven-
tory (El) under §101.10 based on the quantity of emissions from
the source (e.g., an account that emits less than 10 tons per year
(tpy) of volatile organic compounds or 25 tpy of nitrogen oxides
in an ozone nonattainment area). Examples of area sources in-
clude, but are not limited to, upstream oil and gas production,
small painting operations, gasoline stations, dry cleaners, and
residential fuel combustion. Although emissions from individual
area sources are relatively small, area sources are numerous
enough to collectively emit significant quantities and must be ac-
counted for in SIP planning and modeling. Area sources are too
small and/or too numerous to be inventoried individually. For this
reason, emissions from area sources are typically estimated us-
ing county level information such as population, emission fac-
tors, and activity or production data. County-level emission es-
timates pose difficulties in demonstrating that a particular emis-
sion reduction from area sources is surplus to the emissions in
the SIP modeling.

To effectively implement an area source EBT program, area
source applicants would be required to submit facility-specific
emissions information with their application to be eligible to
generate credits. To generate an ERC, an area source would be
required to make the emissions reductions federally enforceable
through permitting actions or other federally enforceable means.
Many of these area sources are typically authorized with a
permit by rule, which may not currently require registration.
Satisfying these requirements may create a significant regula-
tory and financial responsibility for these area sources, which
are typically small businesses. Additionally, processing and
modeling these individual sources would be extremely resource
intensive due to the significant number of sources.

The commission is proposing to revise the rules to implement an
area source program that is consistent with EPA and FCAA fed-
eral requirements. The commission requests comment on the
proposed revisions and their potential impact on the generation
of area source credits. Comments focusing on how the proposed
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area source program might influence specific industry types or
sectors are also requested.

Generating Credits from Mobile Sources

The existing rules allow a mobile source to generate ERCs from
emissions reductions that are demonstrated to be real, quan-
tifiable, permanent, enforceable, and surplus to the SIP and all
applicable rules, and DERCs from reductions that are real, quan-
tifiable, and surplus to the SIP and all applicable rules.

Mobile sources are categorized as on-road and non-road
sources. The on-road sources include automobiles, buses,
trucks, and other vehicles traveling on local and highway roads.
Non-road sources are any mobile combustion sources typically
used off road, such as locomotives, marine vessels, off-road
motorcycles, snowmobiles, lawn/garden equipment, and farm,
construction, and industrial equipment.

The mobile source El used in attainment demonstration SIP re-
visions relies on historical and future-year emission estimates.
Since there are several million mobile sources in the state, it
is unrealistic to have source-specific emission estimates in the
SIP for each one. Also, since there is no registration database
for non-road equipment, it is impossible to obtain a compre-
hensive set of source-specific data such as individual equip-
ment owners, hours of use, model years of new purchases, ages
of in-use equipment, etc. Instead, the commission uses com-
puter models, such as the EPA's Motor Vehicle Emission Simu-
lator and Texas NONROAD, to estimate the emissions from mo-
bile sources based on fleet-average characteristics. The mod-
els used account for emissions reductions from mobile sources
that are subject to the EPA rules for engine manufacturers. For
these sources, the future-year emission estimates are usually
lower than the historical emissions because of the ongoing fleet
turnover benefits from replacing older higher-emitting engines
with newer lower-emitting units that meet more stringent stan-
dards. Proving that an emission reduction from a specific mobile
source is surplus to the SIP and not accounted for through fleet
turnover poses challenges for potential applicants.

Federal law allows only the EPA and the State of California to es-
tablish engine certification standards for mobile sources. In the
1990s, when the EBT rules were first adopted, it was feasible to
generate ERCs and DERCs from mobile sources because Cal-
ifornia standards were more stringent than the EPA standards,
and there was not a requirement for California-certified vehicles
or equipment to be used in Texas. However, changes in federal
emission standards have essentially aligned the EPA and Cali-
fornia standards in regards to emissions certification for mobile
sources. In addition, the burden of meeting on-road vehicle and
non-road equipment emission standards falls with the manufac-
turer and not the purchaser. As long as the vehicle or equipment
met the standards in place at the time it was manufactured, the
owner may operate it in most parts of Texas for years without
demonstrating that the equipment consistently meets the origi-
nal emissions certification standards, although annual emissions
testing is required for certain on-road sources in some areas.

The commission is proposing to revise the rules to implement a
mobile source program that addresses the legal and technical
issues with generating credits from mobile sources. The com-
mission requests comment on the proposed revisions and their
potential impact on the generation of mobile source credits.

Meeting Federal Requirements: Surplus

The proposed rulemaking would revise the EBT Program rules
in Chapter 101 to address the implementation issues associ-
ated with crediting emissions reductions from area and mobile
sources. The proposed rules would ensure that area and mo-
bile source credits are surplus to the emissions estimates used
for SIP modeling by accounting for uncertainty in verifying the
SIP emissions for an individual source. This uncertainty in veri-
fying SIP emissions is produced by non-point El estimation tech-
niques, which do not quantify emissions on a source-level basis,
and by mobile source fleet turnover assumptions used in the SIP.

The EPA requires source-specific integrity elements to be a part
of any Economic Incentive Program, like the commission's EBT
program (See Improving Air Quality with Economic Incentive
Programs EPA-452/R-01-001). During the development of the
proposed rule amendments, questions were raised about what
makes emissions surplus for purposes of generating emission
credits. Surplus means that source-specific emissions reduc-
tions proposed for credit generation are not relied upon in the
current SIP, or are not required by some other legal requirement,
like a consent decree. Specifically, baseline emissions cannot
exceed emissions in the most recent modeling in the attainment
demonstration or the El for other types of SIP revisions.

These emissions are represented in an attainment demonstra-
tion primarily in the El. The El can be broken down into the
point source El, the area (nonpoint) source El, and the mobile
source El. Due to different requirements for the different types
of sources, each El is developed differently. Point sources are
required to keep records and report their actual emissions for
the point source El on an annual basis to the TCEQ. The area
source El is developed from activity data, surveys, and popu-
lation-based estimates; consequently, this EI has more general
information about the types of area (nonpoint) sources located
in the nonattainment area instead of source-specific information.
The mobile source El is developed from EPA models and re-
fined by the state. The inputs for these models are developed
from various contract activities and surveys. Just as in the area
source El, the mobile El does not contain specific information
about specific sources; rather it has more general information
about the types of mobile sources located in the nonattainment
area.

To generate credits, faciliies must demonstrate that the
achieved emissions reductions are surplus to the emissions
accounted for in the attainment demonstration (that they are
"surplus to the SIP"). For facilities at point sources, this gener-
ally means the emissions that are reported to the commission
and included in the El that is used in the attainment demonstra-
tion modeling for the nonattainment area. Therefore, a facility
at a point source may not generate a credit for more emissions
than were included in the attainment demonstration El for that
particular facility. For area and mobile sources, however, the
comparison is more complicated because these sources are not
individually accounted for in the SIP El. Instead, the commission
has come up with strategies in this proposed rulemaking to
address these issues.

For area and mobile sources, the proposed rule has a two-tiered
system to provide flexibility for sources that may want to gener-
ate credits, while ensuring that any reductions used to generate
credits are surplus to the SIP, as required. First, the proposed
rule will limit the total amount of credits that are available from
the represented area and mobile source inventories in the ap-
plicable nonattainment area. Reserving a portion of the area
and mobile El that will not be eligible for credit generation en-
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sures that the commission does not issue credits in excess of
emissions estimates utilized in the SIP. The second tier requires
the total amount of credits an individual area or mobile source
can generate from their emission reduction to be adjusted based
on the reduction strategy and the quality of emission estimation
data. This accounts for the uncertainty in area and mobile source
emission estimates as well as potentially different recordkeep-
ing and reporting requirements for these sources. Unlike point
sources, area sources (as defined in the EBT rules) and mo-
bile sources do not have to report annual emissions to the com-
mission. Additional requirements are being instituted for mobile
sources, which have an inherently limited useful life that is al-
ready specifically accounted for in the mobile source El through
factors such as fleet turnover, which ultimately result in future
emissions reductions.

Meeting Federal Requirements: Real, Permanent, Enforceable,
and Quantifiable

The proposed rules would ensure that the reductions used to
generate area and mobile source credits are real by restrict-
ing credit generation from inelastic sources (i.e., gas stations,
dry cleaners, restaurants, etc.) and disallowing credit genera-
tion from certain activities that do not result in actual emissions
reductions, such as the replacement of a mobile source that is
not capable of being operated as intended. To account for the
potential overall increase in nonattainment area emissions from
shifting activity to meet market demand vacated by a source that
generated credits, the proposed rules also require an adjustment
to the issued credits. The proposed rules would ensure that
the reductions used to generate area and mobile source cred-
its are permanent and enforceable by requiring that credited re-
ductions are certified through federally enforceable agency doc-
umentation processes. The proposed rules would ensure that
area and mobile source credits are quantifiable by accounting
for the uncertainty in the emission calculation techniques pro-
posed for area and mobile sources.

Section by Section Discussion
General Revisions

The commission proposes grammatical, stylistic, and other
non-substantive changes to update the rules in accordance with
current Texas Register style and format requirements, improve
readability, establish consistency in the rules, and conform to
the standards in the Texas Legislative Council Drafting Manual,
August 2016. These non-substantive changes are not intended
to alter the existing rule requirements in any way and are not
specifically discussed in this preamble. The commission is
requesting comment on any instance where these proposed
non-substantive corrections would inadvertently change the
requirements in the commission's existing rules.

Division 1: Emission Reduction Credit Program
§101.300, Definitions

An amendment to §101.300(4), the definition for "Baseline emis-
sions," is proposed for more consistent use of terminology. The
proposed amendment would conform the definition to the pro-
gram's current practice of assessing credit generation possibili-
ties based on the emissions reduction at a particular facility.

The definition for emission reduction at §101.300(9) is proposed
to be modified for clarity.

The definitions for Historical adjusted emissions," "Mobile emis-
sion reduction credit," "Mobile Source," and "Mobile source

baseline emissions" at §101.300(14) - (16) and §101.300(18),
respectively, are proposed to be amended to facilitate program
implementation by increasing consistency in the procedures
used for stationary and mobile sources. The revised definition
for historical adjusted emissions would apply to both stationary
and mobile sources. The revised definition for mobile emission
reduction credit (MERC) requires that MERCs be expressed in
tenths of a tpy and allows MERCs to be generated from groups
of mobile sources. A mobile source is defined as any source
included in the agency EIl under the mobile source category,
and mobile source baseline emissions are defined as the lowest
of the source's historical adjusted emissions or SIP emissions.

A definition of "Point source" is proposed to be added as
§101.300(21) to specify sources that are not area or mobile. A
point source is defined as any facility included in the agency's
El under the point source category.

A definition of "Primarily operated" is proposed to be added as
§101.300(22) to specify how to determine when a mobile source
is operated often enough in a specific nonattainment area for
reductions to be creditable. To provide operators some flexibil-
ity while still focusing program activity on sources that impact
the relevant air shed, mobile sources are proposed to be con-
sidered primarily operated in a specific nonattainment area if at
least 85% of their activity occurs in that area. The commission
seeks comment on this and possible other approaches for ad-
dressing that mobile sources eligible for generating credits be
primarily operated within the relevant nonattainment area.

A definition for "Projection-base year" is proposed to be added
as §101.300(23) to clarify the year in which a point source facility
must be in operation in order to potentially qualify to generate an
emissions credit. The subsequent definitions would be renum-
bered accordingly.

At renumbered §101.300(26), the definition of "Real reduction”
is proposed to be revised to clarify that reductions from the fol-
lowing are not creditable: lowering the permit allowable emission
limit without a physical change or change in method of operation;
shifting a vent gas stream, or other pollution or waste stream, to
another site; a mobile source that is not capable of being oper-
ated as intended; or a change in the emissions factor or emis-
sions calculation equation. The purpose for this proposed revi-
sion is to ensure that emissions from credited reductions are real
and do not return to the air shed from the generating source or
by redirecting the source of the emissions to another site.

At renumbered §101.300(30), the definition of "State implemen-
tation plan (SIP) emissions" is proposed to be replaced to clarify
that the definition applies to facilities at point or area sources and
to mobile sources. The proposed changes to this definition are
not intended to alter how SIP emissions are determined for point
sources, except in cases without an applicable SIP revision. For
newly designated nonattainment areas, in the interim before a
SIP revision has been submitted for that area, the SIP emission
year would be the year of the National Emissions Inventory (NEI)
most recently submitted to the EPA prior to that area's nonat-
tainment designation. It should be noted that any credits gener-
ated prior to a SIP revision for a newly designated nonattainment
area could potentially be devalued if the SIP submission for that
nonattainment area relies on a different emissions year.

The proposed changes would establish that, for area and mobile
sources, SIP emissions are actual emissions in the year of the
latest TCEQ-generated NEI used to support the applicable SIP
revision. In addition, the definition of SIP emissions is proposed
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to be revised to specify that, for area and mobile sources, cred-
its will only be generated for actual emissions from each source,
as verified by records provided with the application. Emission
credits will not be issued beyond the amount of actual emis-
sions from a source during the latest NEI year used to support
modeling in the applicable SIP revision, not to exceed any ap-
plicable local, state, or federal requirement, as calculated us-
ing the best available data. For example, the latest NEI year
used to support SIP modeling for both the Dallas-Fort Worth
(DFW) and Houston-Galveston-Brazoria (HGB) nonattainment
areas is from 2014. Thus, the SIP emissions for an area or mo-
bile source would be the source's actual emissions from Calen-
dar Year 2014. As such, an area or mobile source must have
been operational during 2014 to be eligible for credit generation
under the current applicable SIP revision.

For the area, on-road mobile, and non-road mobile source cate-
gories, the commission proposes to reduce the total amount of
SIP emissions eligible for credit generation to mitigate uncertain-
ties associated with the emission estimates, which are generally
not based on source-specific data. In practice, the commission
would determine the SIP emissions available for potential credit
generation by reducing the total value in the applicable SIP re-
vision by: 25% for area (excluding residential) and non-road
mobile sources (75% of SIP emissions for these categories is
available for credit generation); and 15% for the on-road mobile
source category (85% of SIP emissions for this category is avail-
able for credit generation). After the initial set-aside is accounted
for, the commission would make the pool of remaining emissions
available for credit generation.

Finally, the SIP emissions definition is proposed to be revised
to establish that the applicable SIP revision for determining the
SIP emissions will be set in the order of SIP revisions listed in
proposed §101.300(30)(B) and (E). This will facilitate program
implementation by setting the applicable SIP revision for area
and mobile sources in a manner that is consistent with the treat-
ment of point sources.

§101.302, General Provisions

Amended §101.302(a)(1) and (2) is proposed to facilitate pro-
gram implementation by increasing consistency in the proce-
dures used for stationary and mobile sources as both types of
emission credits (ERCs and MERCs) are proposed to be eligi-
ble for inter-pollutant trading as provided by §101.306(d).

Amended §101.302(b)(1) and (3) is proposed to clearly specify
that facilities at both point and area sources are eligible to gen-
erate emission credits. Language is proposed to be added in
§101.302(c)(1) - (3) to specify that the following types of sources
cannot generate credits: residential sources; sources that do
not have records to support approved or approvable methods
to quantify emissions; on-road mobile sources that are not part
of an industrial, commercial, nonprofit, institutional, or munici-
pal/government fleet, and mobile sources that do not primarily
operate within a specific nonattainment area; resulting in the
subsequent requirements being relettered. These categories
are proposed to be restricted from generating credits as these
sources are not expected to meet the federal requirements re-
garding emissions reductions being real, surplus, and quantifi-
able. An exception is provided to the ineligibility requirement
related to primarily operating in a specific nonattainment area to
allow flexibility for generating credits from marine and locomo-
tive sources that use capture and control emissions reduction
systems.

Under proposed §101.302(c)(2), the types of records expected
include documentation of the characteristics taken into consid-
eration to estimate emissions, such as activity level, emission
flow rate, pollutant concentration, etc. The approved or approv-
able methods required would include previously EPA-approved
protocols or protocols submitted to EPA for approval under relet-
tered §101.302(e).

Section 101.302(d)(1) and (2) is proposed to be revised to intro-
duce the acronyms ERC and MERC in this section. To ensure
creditable emissions reductions are surplus as required, lan-
guage is proposed to be revised at relettered §101.302(d)(1)(C)
and (2)(C) - (E) to specify, respectively, that individual facilities
and mobile sources cannot generate credits unless the reduc-
tion occurred during or after the SIP emissions year and the
sources were operated in the applicable nonattainment area
during the SIP emissions year.

To ensure creditable emissions reductions are quantifiable as re-
quired, language is proposed to be added as §101.302(e)(1)(C)
to specify that, except as specified in §101.302(e)(1)(A) and (B),
the owner or operator of a source subject to 30 TAC Chapter
106 or a permit issued under 30 TAC Chapter 116 must use the
required testing and monitoring methodologies that apply to its
facilities to show compliance with the applicable requirements;
resulting in the subsequent subparagraphs being relettered.

To facilitate efficient program implementation, language is added
as proposed §101.302(f)(1) to specify that the minimum credit
the commission will issue will be 0.1 tpy. An individual area
source facility, aggregated fugitive emissions, or aggregated mo-
bile sources (for the same pollutant and reduction date) inca-
pable of generating at least 0.1 tpy of credit after all adjustments
are applied cannot generate emission credits. Itis also proposed
that fugitive emissions or mobile source emissions aggregated
to meet the requirement that emission reductions be certified for
at least 0.1 ton per year must be represented on the same appli-
cation and will have an application deadline and credit expiration
date determined by the earliest emission reduction date among
the aggregated sources.

Language is added as proposed §101.302(f)(2) to facilitate pro-
gram implementation by increasing consistency in the proce-
dures used for ERCs and MERCs. In §101.302(f)(3), a citation
is updated to reflect proposed changes elsewhere in the rule.

To assist in facilitating efficient submittal and processing of
credit applications language is added as proposed §101.302(g)
to specify that, beginning January 1, 2018, all credit applications
must be electronically submitted through the State of Texas
Environmental Reporting System (STEERS) unless an appli-
cant receives prior approval from the executive director for an
alternative form of application submission, that the executive
director may specify monitoring, testing, recordkeeping, or
other requirements, and that the generator must comply with
all conditions specified by the executive director once the credit
is certified. The records required could include documenta-
tion of the characteristics taken into consideration to estimate
emissions, such as activity level, emission flow rate, pollutant
concentration, etc. For area and mobile sources without New
Source Review permits, credit certification may be contingent
upon implementation of monitoring, testing, recordkeeping,
and reporting that would be documented and made federally
enforceable as special conditions in an EBT certification form.
Lack of compliance with a special condition documented in an
EBT certification form constitutes a violation and could result in
an enforcement action against the credit generator, including
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but not limited to, the need to provide additional emissions re-
ductions to replace the voided emissions credits. For example,
if an emissions credit is issued for the removal of a vehicle
from a specific nonattainment area, and the vehicle is later
discovered back in that area, the generator would be considered
in violation of a federally enforceable special condition listed
in their EBT certification. In this case, the generator could be
liable to replace the emissions credits and potentially be subject
to other penalties for noncompliance.

To ensure that creditable emissions reductions are permanent
and enforceable as required, language is added as proposed to
§101.302(i) to specify that records necessary to verify the cer-
tified emissions reduction must be kept for a minimum of five
years. This is intended to include records associated with the
credit generation application as well as any records required to
demonstrate implementation of any monitoring, testing, or other
special conditions included on an EBT certification. Maintaining
these records is necessary to show on-going compliance with
a credit-related special condition and the credit generator may
be required to create records for the life of the reduction strat-
egy. For example, an EBT certification may require on-going
tracking of vehicle usage for the useful life of the credit-gener-
ating vehicle by the credit generator. The generator in this case
would be required to maintain records of the vehicle usage for
five years after the date each record was created. For records in
conjunction with the ERC life being expanded to 72 months, the
records associated with generating the ERC would be required
to be kept for six years and this requirement would be annotated
on the EBT certification.

A change in relettered §101.302(n)(2) is proposed to use con-
sistent units throughout the rules and implement consistent re-
quirements regarding emission credits being issued for no less
than 0.1 tpy, which is proposed to apply after any adjustments.

§101.303, Emission Reduction Credit Generation and Cetrtifica-
tion

To ensure creditable emissions reductions are real and not asso-
ciated with the shifting of activity from one source to another, lan-
guage is added as proposed §101.303(a)(2)(D). The proposed
requirement would disallow credit generation from the shutdown
of area source types that are inelastic, highly interchangeable,
and driven by population needs. The assessment of what con-
stitutes a source that is driven by population needs will consider
characteristics such as, but not limited to, whether this type of
source commonly closes when population declines in its vicin-
ity or if this source ceased operations, would another source of
this type open to meet population needs. This requirement is
proposed for area sources because the regulatory requirements
are potentially less stringent for the markets they serve. In many
cases, there are more significant economic (capital cost) or reg-
ulatory (emission offset, registration requirements, etc.) require-
ments for markets served by point sources making it less likely
that a new source will readily open (and re-introduce emissions)
to meet market demand created from the closure of another
source. Examples of source categories that the commission
considers to be inelastic sources include gas stations, restau-
rants, dry cleaners, and concrete batch plants. However, the
commission cannot provide an exhaustive list of all possible in-
elastic area sources at this time. The commission seeks com-
ment on the types of sources that should not be eligible to gen-
erate credits due to their being inelastic in terms of population
needs. Additionally, the commission acknowledges that own-
ers of area sources need a reasonable means of knowing which

area sources are eligible for credit generation and which are not.
However, using the rulemaking process to include the list of in-
elastic sources that would not be eligible for credit generation
and then amending that list as needed would be impracticable.
Therefore, the commission proposes in subparagraph (D) that
the executive director shall maintain a list of area sources con-
sidered to be inelastic and not eligible for credit generation. The
proposal envisions a process in which the list of inelastic area
source types will be made available to the public on the com-
mission's website; any person may submit a written petition to
the executive director requesting to add or remove a category
from the list; within 60 days of receiving a petition the executive
director will prepare a draft revised list or propose denial of the
petition by preparing a draft denial statement supporting denial
of the petition; the executive director would make the draft re-
vised list, or draft denial statement, available for public comment
for 30 days; within 30 days of the public comment period ending,
the executive director will issue a proposed final list or a pro-
posed final denial statement for consideration and approval by
the commission; the commission will approve, modify, or deny
the proposed revisions to the list of inelastic area sources cate-
gories made by the executive director; the commission will ap-
prove, modify, or remand to the executive director for further con-
sideration a recommendation to deny a petition submitted by the
executive director; and an ERC would not be issued or denied
for an area source category petitioned to be added or removed
from the inelastic list until final determination of the petition is
made by the commission. The commission envisions that the
initial list of inelastic area source types of gas stations, restau-
rants, dry cleaners, and concrete batch plants, and source types
that are added or deleted based on received comments for this
rulemaking, would be published as part of this rulemaking.

In §101.303(b)(2), language changes are proposed to specify
that the activity and emission rate used to calculate historical ad-
justed emissions must be determined from the same two consec-
utive calendar years for facilities at both point and area sources.
Proposed language is added to require that the "lookback" for
area sources be the five years immediately before the emis-
sions reduction is achieved unless detailed operational records
are available for more than five years. The lookback period for
an area source may be up to ten years immediately before the
emissions reduction when detailed operational records are avail-
able for those years. If an applicant has ten years of detailed
records, the lookback period could be ten years, but if the appli-
cant only has eight years of detailed records, then the lookback
period would only be eight years. This distinction between the
lookback period for point and area sources is intended to ensure
that the air shed realizes actual emissions reductions from the
actions used to generate credits by reducing the circumstances
in which credits could be issued for inherent emissions reduc-
tions and to address the uncertainties associated with emissions
estimations for area sources, which are generally not required to
have a case-by-case air authorization or perform annual El re-
porting.

As 8§101.303(c) is proposed to be expanded, existing
§101.303(c) is relettered as §101.303(c)(1) for clarity. Language
is proposed to be added as §101.303(c)(2) to establish a 15%
adjustment to the amount of credits generated for area source
shutdown actions, with a proposed minimum reduction of 0.1
tpy. Language is proposed to be added as §101.303(c)(3) to
establish a 15% adjustment for records to support approved
alternative methods to quantify emissions (minimum 0.1 tpy
reduction). No adjustment would be required when the area
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source has the same type of emissions records that are required
to be maintained by regulation or authorization for a facility
operating as a point source or as a component of a point source.
Language is proposed to be added as §101.303(c)(4) to estab-
lish that the total combined adjustment shall be at least 0.1 tpy
and no more than 20%, if the facility is subject to an adjustment
based on both the reduction strategy being a shutdown and the
quality of the data used to quantify the emissions. The total
adjustment is limited to 20% to prevent the adjustment from
becoming a disincentive to participation in credit generation.
As with the exclusion of inelastic (highly interchangeable) area
sources whose activity is driven by population needs, the ad-
justment to the quantity of credits issued for the shutdown of an
individual area source is proposed as a means to account for
the potential overall increase in nonattainment area emissions
from potential shifting of activity. This adjustment is proposed to
account for the possibility that some unanticipated or undetected
shifting of emissions may occur from the shutdown of sources
that are not inelastic. The adjustment to the quantity of credits
issued based on the quality of the data used to determine the
emissions is proposed as a means to account for the uncer-
tainty associated with emissions estimation techniques for area
sources.

In §101.303(d)(1), language reorganization and changes are
proposed to specify that applications for ERCs must be signed
by an authorized account representative and submitted no
more than two years after the reduction in the facility's actual
emissions occurs in most cases. The existing provisions of
§101.303(d)(1) regarding review to determine creditability and
certification of reductions are proposed to be relocated to a
proposed §101.303(d)(1)(A).

The revised language at §101.303(d)(1)(B) is proposed to facil-
itate program implementation by ensuring that credit generation
possibilities are assessed based on when the emissions reduc-
tion occurs at a particular facility in most cases.

To facilitate program implementation, the facility-specific emis-
sions reduction date would be used to set both that facility's credit
application deadline and the credit expiration date in most cases.
For example, when an oil and gas production site ceases opera-
tion, the emissions from the various facilities (compressors, de-
hydrators, and sweeteners, tanks, fugitives, etc.) usually end
at different times, potentially resulting in multiple credit appli-
cation deadlines and expiration dates. Specifically, when gas
production stops, the compressor, dehydrator, and sweetener
would soon stop being used and emitting. The crude oil, conden-
sate, and produced water tanks would stop having flash gas and
working loss emissions soon after production stops, but breath-
ing losses would continue until they are cleaned or removed.
Breathing losses would decline after the product or waste is re-
moved, corresponding to the final disposition date reported to
the Railroad Commission of Texas. After that, the only breath-
ing losses would be from residual material volatizing. Fugitive
emissions would continue until piping is drained. The date each
facility's emissions ended would set that facility's credit applica-
tion deadline and expiration date. The generator could choose
to consolidate the credits into one application and/or ERC cer-
tificate by using the earliest emission reduction date if all the
grouped facilities use the same baseline years. Well plugging
may be completed after the application deadline. However, to
ensure compliance with the federal requirements for demonstrat-
ing that credited emissions reductions are real and permanent,
the closure of individual facilities at an oil and gas production

site that is ceasing operations cannot be credited until the well
is plugged.

The credit application deadline and expiration date would be set
in the same manner as described earlier when emissions are re-
duced at an individual facility that is part of a site with on-going
operations. For example, if a tank at an oil and gas production
site that is still producing is taken out of service and the material
is piped to another authorized tank, the emission reduction asso-
ciated with the first tank's removal, less any emissions increase
from the second tank, could be credited. In this case, because
operations are on-going, well plugging would not be required.

The commission is proposing incentives for emission credit gen-
eration from oil and gas production sites that expeditiously plug
wells. To encourage expedited oil and gas well plugging, the pro-
posed rule includes a limited exception, at §101.303(d)(1)(C), to
the standard requirements for credit application deadlines. Pro-
posed §101.303(d)(1)(C) also provides an exception to the stan-
dard credit life when specific criteria are met. Oil and natural gas
production is a significant portion of the Texas economy and is
highly dependent on the price volatility of oil and natural gas,
leading in some cases to operators abandoning wells without
plugging them. The problem of abandoned unplugged wells is a
state priority primarily addressed by the Railroad Commission of
Texas through bonding requirements which provide funding for
state directed plugging for abandoned wells that are causing or
may cause pollution. Because abandoned wells have potential
environmental consequences to air and groundwater in addition
to other nuisance conditions, the commission has determined
that it is appropriate to provide additional incentives in the emis-
sion banking and trading program to assist in mitigating the num-
ber of wells that are abandoned and not plugged.

The proposed provision at §101.303(d)(1)(C) allows credit gen-
eration applications for facilities affected by a complete produc-
tion site shutdown to be submitted two years after the site's pro-
duction well is plugged (as opposed to two years after the individ-
ual facility's emission reduction date) when the well is plugged
in accordance with the technical specifications required by the
Railroad Commission of Texas and when the plugging is com-
pleted within one year of final production being reported to the
Railroad Commission of Texas. Emission credits certified under
this exception are proposed to be available for use for 72 months
from the date well plugging is completed. The "lookback" for es-
tablishing historical adjusted emissions would be set based on
the same date used to set the credit application deadline and ex-
piration. Use of the well plugging date instead of each facility's
individual emission reduction date to set the credit application
deadline and expiration date provides significant flexibility and
efficiency to the applicant. In addition, the opportunity for an ad-
ditional year of use may add to the market value of the credit.

The proposed provisions at §101.303(d)(1)(D)(i) and (ii) would
establish the following temporary application deadline provisions
for area source facilities: for emissions reductions that occurred
after June 1, 2013 and prior to January 1, 2015, the applica-
tion for ERCs must be submitted by December 31, 2017; and
for emissions reductions that occurred between January 1, 2015
and January 1, 2017, the application for ERCs may be submitted
up to three years after the reduction in the facility's actual emis-
sions occurs. As proposed in §101.303(d)(1)(D)(iii), these tem-
porary application deadline extensions would no longer apply af-
ter December 31, 2019. Proposed §101.303(d)(1)(D)(iv) would
allow emission credits certified under these temporary applica-
tion deadline extensions or certified for area source emission re-
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ductions occurring and included on an application submitted, but
not acted on, before January 1, 2017 to be available for use for
72 months from the date of the emission reduction in lieu of the
60 months outlined in §101.309(b)(2).

These temporary extensions of the credit application deadline
and availability are proposed to support the transition to the pro-
posed requirements, which provide a viable path for process-
ing area and mobile source credit applications. The proposed
specific dates are based on the anticipated effective date of this
proposed rule revision and the timeframe in which review of area
and mobile source credit generation applications has been de-
ferred. In December 2014, the commission proposed to remove
the provisions for generating ERCs and DERCs from area and
mobile sources and the agency has not processed area and mo-
bile source credit generation applications since that time. Some
potential applicants have communicated that they did not invest
in developing credit generation application materials because
the agency is not processing area and mobile source applica-
tions.

Prior to the December 2014 proposed rule revisions, the dead-
line for application submission was 180 days from the emission
reduction. Thus, emission reductions that occurred prior to June
1, 2013 should have already been included in a submitted ap-
plication by the point at which the deferral of application pro-
cessing began, so an extension of the application deadline is
not appropriate for these situations. The end date for emissions
reductions covered by §101.303(d)(1)(D)(i) (January 1, 2015)
and the application deadline for emissions reductions covered
by §101.303(d)(1)(D)(i) (January 1, 2018) are based on the in-
tention of providing potential applicants who may have been in-
fluenced by the deferral of application review since December
2014 with a reasonable amount of time to prepare a technically
complete application following the completion of this rulemaking.

The additional year proposed to be allowed for emissions
reductions that occurred between January 1, 2015 and January
1, 2017 in §101.303(d)(1)(D)(ii) is included to facilitate program
implementation. While potential applicants with emission re-
ductions in this time period may be able to prepare adequate
applications by the two-year application deadline based on the
requirements in this proposal, it is anticipated that providing
additional application preparation time after rule adoption to
those who may have been influenced by the deferral of applica-
tion review will result in more technically complete application
packages, facilitating efficient review. As the market value of a
credit can be influenced by the time remaining until the credit
expires, the temporary credit availability extension proposed at
§101.303(d)(1)(D)(iv) is included to avoid penalizing applicants
influenced by the deferred application processing.

The temporary extensions of the credit application deadlines and
availability are intended to improve the viability of credit gener-
ation for applicants influenced by the deferred application pro-
cessing. The commission does not expect that these limited
exceptions to the standard application and credit use deadlines
would result in adverse air quality impacts because they would
result in only a small number of credits being generated (given
the requirement for the timing of the emission reduction and the
limited timeframe for the exceptions). In addition, the commis-
sion expects that any air quality impacts of these limited excep-
tions would be minimal because all area and mobile source ap-
plications that experienced deferred application review will be
subject to the requirements adopted as a result of this rulemak-

ing.

In §101.303(d)(2), citations are updated to reflect proposed
changes elsewhere in the rule.

Language is proposed in §101.303(d)(3)(E) to clarify that the re-
quirement to include self-reported El data for the years used to
determine the SIP and historical adjusted emissions is only for
point sources, as area sources are not required to report to the
El

In §101.303(d)(4)(C), language changes are proposed to re-
place agreed orders with a new EBT certification form to make
credited emissions reductions enforceable. The new form
would be required whenever a New Source Review permit is
not available to document the special conditions associated
with the creditable emissions reduction and may be used with a
Form APD-CERT when a Form APD-CERT is used to certify an
emissions limit. The EBT certification form is being proposed
to facilitate more efficient program implementation rather than
the use of agreed orders, which require individual commission
actions.

Point and area source applicants that are not authorized by a
New Source Review permit and use Form APD-CERT to certify
an emissions limit for credit generating purposes would now be
required to submit that form via the commission's e-permitting
system. This new requirement, to submit the Form APD-CERT
via the commission's e-permitting system, facilitates credit
generation application processing since the e-permitting system
automatically assigns a registration number to the applicant.
The certification made in a permit modification or on Form
APD-CERT and an EBT certification form makes the reductions
federally enforceable.

§101.304, Mobile Emission Reduction Credit Generation and
Cettification

Language is proposed to be revised at §101.304(a)(1) to make
MERC requirements be consistent with ERC requirements,
which allow the executive director, instead of the commission,
to approve an ERC certification.

Language is proposed to be added as §101.304(a)(2)(D) to
specify that MERCs cannot be generated from the shutdown or
replacement of a mobile source unless that source is rendered
permanently inoperable or permanently removed from North
America to ensure that the credited emissions reduction is real
and permanent. Allowing the operators of a mobile source
to make the source permanently inoperable or permanently
removed from North America provides flexibility for resale while
minimizing the risk to the requirement that the credit emissions
reduction be real and permanent.

Language is proposed to replace existing §101.304(b)(2)
with proposed subsection (b)(2), and added as proposed
§101.304(b)(3) and (4), to specify the timing and location con-
siderations for setting the SIP and historical adjusted emissions
for a mobile source. These restrictions are proposed to ensure
that credited emissions reductions meet the requirements to
be real in terms of the relevant air shed by limiting baseline
emissions to those that occurred within a specific nonattainment
area. Existing §101.304(b)(3) is renumbered as subsection

(b)(S).

The mobile source historical adjusted emissions must be deter-
mined from the activity and emission rates for the same two con-
secutive calendar years. Language is proposed to require that
the lookback be the five years immediately before the emissions
reduction is achieved unless detailed operational or emissions
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records are available for more than five years. The lookback pe-
riod for a mobile source may be up to ten years immediately be-
fore the emissions reduction when detailed operational records
are available for those years and do not demonstrate decreasing
use due to vehicle age or inoperability. If an applicant has eight
years of detailed operational records, the lookback period would
only be eight consecutive years. The proposed lookback period
requirement for mobile sources is intended to ensure that the
air shed realizes actual emissions reductions from the actions
used to generate credits by reducing the circumstances in which
credits could be issued for inherent emissions reductions (such
as diminished use of an older vehicle) and to address the uncer-
tainties associated with emission estimation for mobile sources,
which are not required to have an air authorization or perform
annual El reporting. In addition, it is proposed that a single year
of data might be used with executive director approval for vehi-
cles with less than two years use in the nonattainment area. The
subsequent paragraph would be renumbered.

Language is proposed to be revised in §101.304(c) to specify
that strategic emissions are based on when the source is oper-
ating in a specific nonattainment area. The revision also adds
adjustments to the MERC calculation related to the reduction
strategy being a shutdown or the quality of the data used to quan-
tify the emissions. The revisions to §101.304(c) are proposed as
a means to account for the potential overall increase in nonat-
tainment area emissions from shifting activity and to account for
the uncertainty associated with emissions estimation methods
for mobile sources.

Language is proposed to be added as §101.304(c)(1) to es-
tablish a reduction of 15% or 0.1 tpy, whichever is greater, to
the amount of credits generated for mobile source shutdown
actions. Language is proposed to be added as §101.304(c)(2)
to establish a reduction of 15% or 0.1 tpy, whichever is greater,
for records supporting approved alternative methods for quan-
tifying emissions. Language is proposed to be added as
§101.304(c)(3) to establish that the total combined reduction
would be 20% or 0.1 tpy, whichever is greater, if the mobile
source is subject to an adjustment based on both the reduction
strategy being a shutdown and the quality of the data used
to quantify the emissions. The total adjustment is limited to
20% to prevent the adjustment from becoming a disincentive to
participation in credit generation. The adjustment to the quantity
of credits issued for the shutdown of a mobile source is pro-
posed as a means to account for the potential overall increase
in nonattainment area emissions from shifting of activity. The
adjustment to the quantity of credits issued based on the quality
of the data used to determine the emissions is proposed as a
means to account for the uncertainty associated with emissions
estimation techniques for mobile sources.

In §101.304(e)(1), language reorganization and changes are
proposed to specify that applications for MERCs must be signed
by an authorized account representative and submitted no
more than two years after the reduction in the mobile sources
actual emissions occurs in most cases. The existing provisions
of §101.304(e)(1) regarding review to determine creditability
and certification of reductions are proposed to be relocated to
§101.304(e)(1)(A).

The proposed provision at §101.304(e)(1)(B) would conform the
application deadline requirement to the program's current prac-
tice of assessing credit generation possibilities based on when
the emissions reduction occurs for the mobile sources.

The proposed provisions at §101.304(e)(1)(C)(i) and (ii) would
establish the following temporary application deadline provisions
for mobile sources: for emissions reductions that occurred after
June 1, 2013 and prior to January 1, 2015, the application for
MERCs must be submitted by December 31, 2017; and for emis-
sions reductions that occurred between January 1, 2015 and
January 1, 2017, the application for MERCs may be submitted
up to three years after the reduction for the mobile sources actual
emissions occurs. As proposed in §101.304(e)(1)(C)(iii), these
temporary application deadline extensions would no longer ap-
ply after December 31, 2019. Proposed §101.303(e)(1)(C)(iv)
would allow emission credits certified under these temporary ap-
plication deadline extensions or certified for mobile source emis-
sion reductions occurring and included on an application submit-
ted, but not acted on, before January 1, 2017 to be available for
use for 72 months from the date of the emission reduction in lieu
of the 60 months outlined in §101.309(b)(2).

The proposed provisions in §101.304(e)(1)(C)(i) - (iv) for
mobile sources are consistent with the proposed changes in
§101.303(d)(1) for area sources. As discussed in the Sec-
tion by Section Discussion portion of this preamble regarding
§101.303(d)(1), the proposed limited extensions for credit ap-
plications and availability are intended to support the transition
to the proposed requirements, which provide a viable path for
processing area and mobile source credit applications. As with
proposed §101.303(d)(1), the dates in proposed §101.304(e)(1)
are based on the anticipated effective date of this rule revision
and the timeframe in which area and mobile source credit
application review has been deferred following the December
2014 commission proposal to remove the provisions for area
and mobile source ERCs and DERCs.

The temporary extensions of the credit application deadlines and
availability are intended to improve the viability of credit gener-
ation for applicants influenced by the deferred application pro-
cessing. The commission does not expect that these limited
exceptions to the standard application and credit use deadlines
would result in adverse air quality impacts because they would
result in only a small number of credits being generated (given
the requirement for the timing of the emission reduction and the
limited timeframe for the exceptions). In addition, the commis-
sion expects that any air quality impacts of these limited excep-
tions would be minimal because all area and mobile source ap-
plications that experienced deferred application review will be
subject to the requirements adopted as a result of this rulemak-
ing.

In §101.304(e)(2), language changes are proposed to update
references.

Language is proposed to be added as §101.304(e)(3) to specify
that the amount of credits issued for an individual mobile source
will be adjusted based on its remaining useful life to ensure the
credits are surplus to the fleet turnover assumptions used in the
applicable SIP revision. The amount of credits certified for the
mobile source emissions reduction is proposed to be annualized
over 25 years. This requirement is proposed based on program
experience that most credits are used to comply with station-
ary source offset requirements. The 25 years used to annu-
alize the total emissions reductions is a reasonable amount of
time that represents the expected operation of a generic point
source. This process simplifies program implementation by en-
suring that MERCs are eligible to be used as offsets, the most
common use. The expected remaining useful life is determined
based on assumptions included in the applicable SIP revision,
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such as, but not limited to, parameters used in the on-road mo-
bile model and in the Texas non-road model for calculating fleet
turnover. While the commission anticipates that nearly all types
of mobile sources are reflected in the models, any mobile source
not reflected in these models will be handled on a case-by-case
basis, as approved by the executive director.

Language is proposed to be added as §101.304(e)(4) to provide
an exception to the requirements to consider the expected
remaining useful life of the mobile source and to annualize
the emissions reduction over 25 years if a capture and control
system is used to reduce mobile source emissions. Section
101.304(e)(4)(A) establishes that, for these capture and control
system projects, as appropriate, the MERC calculation would
consider: the mobile source emissions that are not captured;
any emissions not controlled by the system; and any emissions
caused by or as a result of operating and/or moving the system.
Section 101.304(e)(4)(B) is proposed to require that the initial
owner of the MERCs is the owner or operator of the capture and
control system. The provisions in §101.304(e)(4) are proposed
to facilitate program implementation regarding use of capture
and control systems for mobile sources as stakeholders have
expressed interest in using these types of controls, which have
historically been primarily applicable to stationary sources. The
subsequent subparagraphs would be renumbered.

Language changes are proposed to renumbered §101.304(e)(5)
to remove the name of the application form (to avoid future rule-
making if the name changes), clarify that the application is to
be signed by an authorized account representative, and require
that the supporting documentation include records to character-
ize the source's historical adjusted and SIP emissions estimates.

In renumbered §101.304(e)(6), language changes are proposed
to specify that an EBT certification form will replace agreed
orders as the method to document special conditions associated
with credited emissions reductions, such as, but not limited
to, written certification and photographs when a replaced or
shutdown mobile source is made permanently inoperable, for
an on-road mobile source, a certified or duplicate Texas Non-
repairable Vehicle Title when a replaced or shutdown mobile
source is made permanently inoperable, and a bill of sale and
bill of lading when a replaced or shutdown mobile source is per-
manently removed from North America. The EBT certification
form is proposed to be the mechanism to ensure emissions
reductions from mobile sources are permanent and federally
enforceable as it will ease program implementation relative to
the use of agreed orders for this purpose.

§101.306, Emission Credit Use

In existing §101.306(c)(1) and (2), there are different deadlines
for submitting an application to use ERCs and MERCs. The dif-
ferences arose in the previous rule project because the provi-
sions for MERCs were not changed when the repeal of §101.304
was not adopted. However, there is no reason to have differ-
ent deadlines for applications for using ERCs and MERCs, so
the commission proposes to remove the provisions specific only
to MERCs and to make the provisions for ERCs apply to both
ERCs and MERCS. Similarly, the provisions added in the prior
rulemaking on restrictions of the earliest date that a use appli-
cation can be submitted are needed for MERCs for the same
reasons they are needed for ERCs: the applicant must have the
emission credit in the portfolio of the site where the offsets are
needed for the use application to be processed; and to avoid
circumvention of the provision of emission credits expiring, ap-
plicants would not be allowed to submit an application for using

emission credits as offsets until an application for the permit or
amendment is determined to be administratively complete. Ad-
ditionally, the requirement to identify the MERCs to be used as
offsets before permit issuance would be deleted to allow addi-
tional time for obtaining the MERCs and to avoid the need to
modify the permit if different MERCs are used as offsets than
were originally intended. A deadline for submitting a MERC use
application before the start of operation, rather than before con-
struction as in existing §101.306(c)(2)(A), would be consistent
with NNSR requirements for the new or modified facility to ob-
tain offsets before beginning operation. Itis also consistent to re-
move the requirement in existing §101.306(c)(2)(A) for users to
identify MERCs prior to permit issuance because this is not a re-
quirement in the commission's NNSR permit program in Chapter
116, Subchapter B. However, any facility using MERCs as NNSR
offsets could not start operation until the use of the MERCs as
an offset is approved, as is provided for ERCs. The provision in
existing §101.306(c)(2)(B) would be removed because the pro-
vision that users must keep records is also in §101.302. With
these proposed changes, §101.306(c)(1) no longer differentiates
between ERC and MERC use applications and existing para-
graph (3) would be renumbered as paragraph (2).

In §101.306(d), the commission proposes to expand the in-
ter-pollutant use of ERCs to include MERCs by replacing the
acronym "ERCs" with the term "emission credits" throughout
the subsection. The restriction on inter-pollutant use of emis-
sion credits as offsets for NNSR permits, the requirements for
modeling to demonstrate that the overall air quality and the
regulatory design value in the nonattainment area of use will
not be adversely affected by the substitution (as required under
the FCAA), and the requirement that the user receive approval
from the executive director and the EPA before inter-pollutant
use occurs are retained for both types of emission credits.

Division 4: Discrete Emission Credit Program
§101.370, Definitions

An amendment to §101.370(4), the definition for "Baseline emis-
sions," is proposed for more consistent use of terminology. The
proposed amendment would conform the definition to the pro-
gram's current practice of assessing credit generation possibili-
ties based on the emissions reduction at a particular facility.

The definition for emission reduction at §101.370(10) is pro-
posed to be modified for clarity.

The definition of "Generation period" at §101.370(13) is pro-
posed to be revised to apply to both DERCs and mobile discrete
emission reduction credits (MDERCs).

The definitions for "Historical adjusted emissions," "Mobile dis-
crete emission reduction credit," "Mobile Source," and "Mobile
source baseline emissions" at §101.370(15) - (17) and (19), re-
spectively, are proposed to be amended to facilitate program im-
plementation by increasing consistency in the procedures used
for stationary and mobile sources. The revised definitions would
make historical adjusted emissions apply to both stationary and
mobile sources, MDERCs be expressed in tenths of a ton and
be generated from groups of mobile sources, a mobile source
can be any source included in the agency's EI under the mo-
bile source category, and mobile source baseline emissions the
lowest of the source's historical adjusted emissions or SIP emis-
sions.

A definition of "Point source" is proposed to be added as
§101.370(22) to specify sources that are not area or mobile.
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A definition of "Primarily operated" is proposed to be added as
§101.370(23) to specify how to determine when a mobile source
is operated often enough in a specific nonattainment area for re-
ductions to be creditable. As discussed elsewhere in the Section
by Section Discussion of this preamble related to ERCs, mobile
sources are proposed to be considered primarily operated in a
specific nonattainment area if at least 85% of their activity occurs
in that area.

A definition for "Projection-base year" is proposed to be added
as §101.370(24) to clarify the year in which a point source facility
must be in operation in order to potentially qualify to generate an
emissions credit. The subsequent definitions would be renum-
bered.

At renumbered §101.370(27), the definition of "Real reduction"
is proposed to be revised to clarify that reductions from the fol-
lowing are not creditable: lowering the permit allowable emis-
sion limit without a physical change or change in method of op-
eration; shifting a vent gas stream, or other pollution or waste
stream, to another site; a mobile source that is not capable of be-
ing operated as intended; or a change in the emissions factor or
emissions calculation equation. The purpose for this proposed
change is to ensure that emissions from credited reductions are
real and do not return to the air shed from the generating source
or by redirecting the source of the emissions to another site.

At renumbered §101.370(31), the definition of "State implemen-
tation plan (SIP) emissions" is proposed to be revised to clarify
that the definition applies to facilities at point or area sources and
to mobile sources. The proposed changes to this definition are
not intended to alter how SIP emissions are determined for point
sources. The proposed changes would establish that, for area
and mobile sources, SIP emissions are actual emissions in the
year of the latest TCEQ-generated NEI used to develop model-
ing included in the applicable SIP revision.

In addition, the definition of SIP emissions is proposed to be re-
vised to specify that, for area and mobile sources, credits will
only be generated for actual emissions from each source, as ver-
ified by records provided with the application. Emission credits
will not be issued beyond the amount of actual emissions from
a source during the latest NEI year used to support modeling
in the applicable SIP revision, not to exceed any applicable lo-
cal, state, or federal requirement, as calculated using the best
available data. For example, the latest NEI year used to sup-
port SIP modeling for both the DFW and HGB nonattainment
areas is 2014. Thus, the SIP emissions for an area or mobile
source would be the source's actual emissions from Calendar
Year 2014. As such, an area or mobile source must have been
operational during 2014 to be eligible for credit generation under
the current applicable SIP revision.

For the area, on-road mobile, and non-road mobile source cate-
gories, the commission proposes to reduce the total amount of
SIP emissions eligible for credit generation to mitigate uncertain-
ties associated with the emission estimates, which are generally
not based on source-specific data. In practice, the commission
would determine the SIP emissions for potential credit gener-
ation by reducing the total value in the applicable SIP revision
by: 25% for area (excluding residential) and non-road mobile
sources (75% of SIP emissions for these categories is available
for credit generation); and 15% for the on-road mobile source
category (85% of SIP emissions for this category is available for
credit generation). After the initial set-aside is accounted for, the
commission would make the pool of remaining emissions avail-
able for credit generation.

Finally, the definition is proposed to be revised to establish that
the applicable SIP revision for determining the SIP emissions
will be set in the order of SIP revisions listed in proposed
§101.370(31)(B) and (E). This will facilitate program implemen-
tation by setting the applicable SIP revision for area and mobile
sources in a manner that is consistent with the treatment of
point sources.

§101.372, General Provisions

Amended §101.372(a)(1) and (a)(2), and the deletion of existing
§101.372(a)(2) are proposed to facilitate program implementa-
tion by increasing consistency in the procedures used for sta-
tionary and mobile sources as both types of discrete emission
credits (DERCs and MDERCSs) are proposed to be eligible for
inter-pollutant trading as provided by §101.376.

Amended §101.372(b) is proposed to clearly specify that point,
area, and mobile sources are eligible to generate discrete emis-
sion credits. Language is proposed to be added as §101.372(c)
to specify that the following types of sources cannot generate
credits: residential sources; sources that do not have records
to support approved or approvable methods to quantify emis-
sions; on-road mobile sources that are not part of an industrial,
commercial, nonprofit, institutional, or municipal/government
fleet; and mobile sources that do not primarily operate within
the nonattainment area. These categories are proposed to be
restricted from generating credits as the sources cannot be
expected to meet the federal requirements regarding emissions
reductions being real, surplus, and quantifiable. An exception
is provided to the ineligibility requirement related to primarily
operating in a specific nonattainment area to allow flexibility
for generating credits from marine and locomotive sources that
use capture and control emissions reduction systems. The
subsequent subsections would be relettered.

Under proposed §101.372(c)(2), the types of records expected
include documentation of the characteristics taken into consid-
eration to estimate emissions, such as activity level, emission
flow rate, pollutant concentration, etc. The approved or approv-
able methods required would include previously EPA-approved
protocols or protocols submitted to EPA for approval under relet-
tered §101.372(e).

To ensure creditable emissions reductions are surplus as
required, language is proposed to be revised at relettered
§101.372(d)(1)(C) and (2)(B) - (D) to specify, respectively,
that individual facilities and mobile sources cannot generate
credits unless the reduction occurred during or after the SIP
emissions year and the sources were operated in an applicable
nonattainment area during the SIP emissions year.

To ensure creditable emissions reductions are quantifiable as re-
quired, language is proposed to be added as §101.372(e)(1)(C)
to specify that, except as specified in §101.372(e)(1)(A) and (B),
the owner or operator of a source subject to 30 TAC Chapter
106 or a permit issued under 30 TAC Chapter 116 must use the
required testing and monitoring methodologies that apply to its
facilities to show compliance with the applicable requirements.
The subsequent subparagraphs would be relettered.

To assist in facilitating efficient submittal and processing of credit
applications, language is proposed to be added at §101.372(f)
to specify that beginning January 1, 2018 all credit applications
must be electronically submitted through STEERS unless an ap-
plicant receives prior approval for an alternative form of applica-
tion submission.
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To facilitate efficient program implementation, language is pro-
posed to be added at relettered §101.372(g)(1) to specify that
an individual area source facility, aggregated fugitive emissions,
and aggregated mobile sources (for the pollutant and reduction
date) incapable of generating at least 0.1 ton of credit after all ad-
justments are applied cannot generate discrete emission cred-
its. It is also proposed that fugitive emissions or mobile source
emissions aggregated to meet the requirement that emission re-
ductions be certified for at least 0.1 ton must be represented on
the same application and will have an application deadline date
determined by the earliest emission reduction date among the
aggregated sources.

§101.373, Discrete Emission Reduction Credit Generation and
Certification

In §101.373(b)(2), language changes are proposed to specify
that the emission and activity rates used to calculate histori-
cal adjusted emissions must be determined from the same two
consecutive calendar years for facilities at both point and area
sources. Language is proposed to require that the "lookback"
for area sources be the five years immediately before the emis-
sions reduction is achieved unless detailed operational records
are available for more than five years. The lookback period for
an area source may be up to ten years immediately before the
emissions reduction when detailed operational records are avail-
able for those years. If an applicant has ten years of detailed
records, then the lookback period could be ten years, but if the
applicant only has eight years of detailed records, then the look-
back period could only be eight years. This distinction between
the lookback for point and area sources is intended to ensure
that the air shed realizes actual emissions reductions from the
actions used to generate credits by reducing the circumstances
in which credits could be issued for inherent emissions reduc-
tions and to address the uncertainties associated with emission
estimation for area sources, which are generally not required to
have a case-by-case air authorization or perform annual El re-
porting.

Language is proposed to be added as §101.373(c)(2) to estab-
lish a credit reduction of 15% or 0.1 ton, whichever is greater,
for records to support approved alternative methods for quanti-
fying emissions. No reduction would be required when records
for quantifying emissions are the same type of records that are
required to be maintained by regulation or authorization for a fa-
cility operating as a point source or as a component of a point
source. The adjustment to the quantity of credits issued based
on the quality of the data used to determine the emissions is
proposed as a means to account for the uncertainty associated
with emissions estimation techniques for area sources. These
proposed changes would result in the subsequent paragraphs
being renumbered.

In §101.373(d)(1), language changes are proposed to specify
that the application must be signed by an authorized account
representative. References are updated in §101.373(d)(2). In
addition, language is proposed in §101.373(d)(3)(F) to clarify
that the requirement to include self-reported El data for the years
used to determine the SIP revision and historical adjusted emis-
sions is only for point sources as area sources are not required
to report to the El.

§101.374, Mobile Discrete Emission Reduction Credit Genera-
tion and Certification

Language is proposed to be added to §101.374(a)(1) to clarify
that the number of years that an emissions reduction can be used

for generating MDERC:s is limited by the expected remaining
useful life of the mobile source. As described previously in the
preamble for MERCs, the expected remaining useful life is gen-
erally determined based on assumptions included in the appli-
cable SIP revision, such as, but not limited to, parameters used
in the on-road mobile model and in the Texas non-road model to
calculate fleet turnover. An exception to the requirement to con-
sider the expected remaining useful life of the mobile source is
included if a capture and control system is used to reduce mobile
source emissions.

Language is proposed to be replaced at §101.374(b)(2) and
added as §101.374(b)(3) and (4) to specify the timing and lo-
cation considerations for setting the SIP and historical adjusted
emissions for a mobile source. These restrictions are proposed
to ensure that emission reductions meet the requirements to be
real in terms of the relevant air shed.

The mobile source historical adjusted emissions must be deter-
mined from the emission and activity rates during the same two
consecutive calendar years. Language is proposed to require
that the lookback be the five years immediately before the emis-
sions reduction is achieved unless detailed operational records
are available for more than five years. The lookback period for
a mobile source may be up to ten years immediately before the
emissions reduction when detailed operational records are avail-
able for those years and do not demonstrate decreasing use due
to vehicle age or inoperability. If an applicant has eight years of
detailed records, then the lookback period would be eight con-
secutive years. The proposed lookback period requirement for
mobile sources is intended to ensure that the air shed realizes
actual emissions reductions from the actions used to generate
credits by reducing the circumstances in which credits could be
issued for inherent emissions reductions (such as diminished
use of an older vehicle) and to address the uncertainties asso-
ciated with emissions estimation for mobile sources, which are
not required to have an air authorization or perform annual El
reporting. In addition, it is proposed that a single year of data
might be used with executive director approval for vehicles with
less than two years use in a nonattainment area. The subse-
quent paragraph would be renumbered.

Language is proposed to be added in §101.374(c)(1) to estab-
lish a reduction of 15% or 0.1 tons, whichever is greater, to the
amount of credits generated for mobile source shutdown actions.
Language is proposed to be added in §101.374(c)(2) to establish
a reduction of 15% or 0.1 tons, whichever is greater, for records
supporting approved alternative methods for quantifying emis-
sions. Language is proposed to be added in §101.374(c)(3) to
establish that the total combined adjustment shall be at least 0.1
tons and no more than 20% if the mobile source is subject to an
adjustment based on both the reduction being a shutdown and
the quality of the data used to quantify the emissions. The total
adjustment is limited to 20% to prevent the adjustment from be-
coming a disincentive to participation in credit generation. The
adjustment to the quantity of credits issued for the shutdown of
a mobile source is proposed as a means to account for the po-
tential overall increase in nonattainment area emissions from the
shifting of emissions location. The adjustment to the quantity of
credits issued based on the quality of the data used to deter-
mine the emissions is proposed as a means to account for the
uncertainty associated with emissions estimation techniques for
mobile sources.

Language is proposed to be added as §101.374(c)(4) to estab-
lish that for capture and control system projects, as appropriate,
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MDERCSs calculation would consider: the mobile source emis-
sions that are not captured; any emissions not controlled by the
system; and any emissions caused by or as a result of operating
and/or moving the system. In addition, §101.374(c)(4) proposes
to require that the initial owner of the MDERCs is the owner
or operator of the capture and control system. The provisions
in §101.374(c)(4) are proposed to facilitate program implemen-
tation regarding use of capture and control systems for mobile
sources as stakeholders have expressed interest in using these
types of controls, which have historically been primarily applica-
ble to stationary sources.

In §101.374(e)(1), the proposed changes include substituting the
generic wording "application form designated by the executive
director" in place of the specific form name and designation (to
avoid future rulemaking if the name changes), as well as requir-
ing the application to be signed by an authorized account repre-
sentative. Proposed language also includes replacing "discrete
emission reduction strategy activity has been completed, or" with
"end of the generation period," replacing "the first" with "each,"
and removing the last sentence to simplify the requirement to
submit an application to generate MDERCs within 90 days after
each 12-month generation period and 90 days after the genera-
tion period ends, regardless of length. This submission schedule
is consistent with the definition of "generation period" in the cur-
rent and revised rules because each generation period cannot
exceed 12 months. A separate application is needed to gener-
ate MDERCs from each generation period.

In §101.374(e)(2), the reference would be changed due to the
referenced subsection being relettered. Language changes are
proposed to §101.374(e)(3) to remove the name of the applica-
tion form (to avoid future rulemaking if the name changes), clar-
ify that the application must be signed by an authorized account
representative, and to require that supporting documentation be
provided with the credit generation application form.

§101.376, Discrete Emission Credit Use

In existing §101.376(a)(6), the acronym "DERC" would be re-
placed with the term "discrete emission credit" to clarify that nei-
ther DERCs or MDERCs can be used before the credits are
available in the compliance account of the use site.

The commission proposes to remove existing §101.376(b)(2)(C)
for the same reasons as discussed previously in the Section
by Section Discussion portion of this preamble regarding the
changes to §101.306(c)(1) and (2). This change would have
the provisions for DERCs in existing §101.376(b)(2)(D), which
would be relettered as §101.376(b)(2)(C), apply to both DERCs
and MDERCSs by removing the phrase "for the use of DERCs" in
existing §101.376(b)(2)(D); these provisions would require the
user of MDERCs used as offsets to submit an application form
specified by the executive director at least 90 days before the
start of operation and before continuing operation for any sub-
sequent period for which the offset requirement was not covered
under the initial application. The proposed changes align the
MDERC and DERC submission requirements; these proposed
submission requirements would also be consistent with corre-
sponding provisions in the ERC Program.

In §101.376(c)(4), the phrase "DERC or mobile DERC" would be
changed to "discrete emission credits" for consistency with the
phrasing in the rest of the section. In §101.376(d)(1)(B)(ii) and
(iiif), the commission proposes to remove the acronym "DERC"
because both DERCs and MDERCs can be used for compliance
with the Mass Emissions Cap and Trade Program and as offsets

for new source review permits. For consistency with subpara-
graph (B), the term "discrete emission credit" would be removed
from §101.376(d)(1)(B)(iv). In §101.376(d)(1)(B)(viii) - (x), the
phrasing relating to credits that will be acquired is proposed to be
removed because it conflicts with the provision in §101.376(a)(6)
that credits must be in the compliance account of the site before
use occurs.

In the existing equations in §101.376(d)(2)(A)(i) and (ii) and
(d)(2)(C), the commission proposes to change the designation
of the variable "DERCs" to "DECs" for clarity. The calculations
can be used for either DERCs or MDERCs, so the general term
for the credits is more appropriate, and this change will have no
effect on the use of the equations.

The reference to "commission" at §101.376(e)(3), is proposed to
be changed to "executive director" to conform with current rule
drafting policy.

In §101.376(g), the commission proposes to expand the inter-
pollutant use of DERCs (i.e., the substitution of a credit certi-
fied for one ozone precursor for the other precursor) to include
MDERC s by replacing the acronym "DERCs" with the term "dis-
crete emission credits" throughout the subsection. The restric-
tion on inter-pollutant use of discrete emission credits to offset-
ting for NNSR permits, the requirements for modeling to demon-
strate that the overall air quality and the regulatory design value
in the nonattainment area of use will not be adversely affected by
the substitution (as required under the FCAA), and the require-
ment that the user receive approval from the executive director
and the EPA before inter-pollutant use occurs are retained for
both types of discrete emission credits.

Fiscal Note: Costs to State and Local Government

Jeffrey Horvath, Analyst in the Chief Financial Officer's Division,
determined that for the first five-year period the proposed rules
are in effect, fiscal implications, which may be significant, are
anticipated for the agency. No fiscal implications are expected
for other units of state or local government as a result of admin-
istration or enforcement of the proposed rules.

The proposed rules would revise the EBT rules to ensure credit
generation from area or mobile sources meet the requirements
of the FCAA. If adopted, the revisions will be submitted to the
EPA as a revision to the SIP. Participation in the EBT program is
voluntary and transactions related to emission credits would only
take place if there was economic benefit for affected emissions
sources.

The current EBT rules define several market-based programs
that provide sites additional flexibility to comply with air regula-
tions. The EBT rules allow an area or mobile source to gener-
ate ERCs and DERCs from emission reductions that are demon-
strated to be real, quantifiable, permanent, enforceable, and sur-
plus to the SIP and all applicable rules.

Emission credits (ERCs, MERCs, DERCs and MDERCs) can be
traded freely and have values that vary greatly over time, among
areas, and by pollutant. ERCs and MERCs are certified and
traded in units of tpy while DERCs and MDERCs are certified
and traded simply as tons.

Generally, the proposed rules are anticipated to make it eas-
ier for owners of area and mobile sources to generate emission
credits. While this opportunity theoretically exists under current
rule language, it has rarely been feasible due to implementation
issues.
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Some provisions in the proposed rulemaking may have poten-
tial fiscal impacts relative to current requirements for those few
entities with area and mobile sources that are now able to par-
ticipate. However, because this is a free-market program, esti-
mating costs or cost savings is challenging to predict and would
be different for various entities. The proposed rulemaking would
affect emissions sources only if they choose to participate in the
EBT program.

The following proposed provisions may have fiscal impacts for
entities that choose to participate.

The definition of "Real reduction” is proposed to be revised to
clarify that crediting reductions that result from: lowering the per-
mit allowable emission limit without a physical change or change
in method of operation; shifting a vent gas stream, or other pol-
lution or waste stream, to another site; a mobile source that is
not capable of being operated as intended; or a change in the
emissions factor or emissions calculation equation.

Area and mobile sources are prohibited from generating emis-
sion credits if: the reduction occurred before the SIP emissions
year and the facility or mobile source did not operate in the appli-
cable nonattainment area during the SIP emissions year; the in-
dividual facility or aggregated mobile sources cannot generate at
least 0.1 tpy for ERCs/MERCs and 0.1 tons for DERCs/MDERCs
of credit after all adjustments required in the rule are applied; the
source is residential in nature; there are not verifiable records
with approved or approvable methods to quantify emissions for
the source; the emissions reduction is created with an on-road
mobile source that is not part of an industrial, commercial, non-
profit, institutional, or municipal/government fleet; the emissions
reduction is created with a mobile source that does not operate
primarily within the relevant nonattainment area; the emissions
reduction is in place beyond the expected remaining useful life of
a mobile source; the emissions reduction occurs due to the shut-
down of an inelastic source that is related to population needs
including, but not limited to, gas stations, restaurants, dry clean-
ers, and concrete batch plants; or, the emissions reduction oc-
curs from the shutdown or replacement of a mobile source un-
less that source is rendered permanently inoperable or perma-
nently removed from North America.

For area sources, the historical adjusted emissions must be
based on the average annual actual emissions from any con-
secutive two years within the five years immediately preceding
the emissions reduction unless detailed operational records
are available to demonstrate the facility's level of activity and
emission rate for up to the preceding ten years. If detailed
operational records are available then the lookback period for
the historical adjusted emissions could be up to ten years.

For mobile sources, baseline emissions must be determined
from two consecutive calendar years selected from the five
consecutive years immediately before the emissions reduction
is achieved unless detailed operational records are available for
up to the preceding ten years. If detailed operational records
are available and do not demonstrate decreasing use due to
vehicle age or inoperability, then the lookback could be up to
ten years before the emissions reductions.

The amount of credits associated with a given mobile source
emissions reduction will be based on the remaining useful life
of the generating source, annualized over 25 years (i.e., a fixed
amount of time that represents the expected operation of a
generic point source) to make the credit effective for the life
of the applicable user facility. The expected remaining useful

life will be determined based on assumptions included in the
applicable SIP revision; otherwise, it will be determined on a
case-by-case basis if approved by the executive director.

For sources generating credits from a shutdown, the amount of
credits generated will be adjusted to account for the potential
overall increase in nonattainment area emissions from shifting
emissions to another location by a reduction of 15%. The amount
of credits generated will be adjusted to account for the quality of
the data used to quantify the emissions. The adjustment will be:
no adjustment for the same type of records that are required to
be maintained by regulation or authorization for a facility operat-
ing as a point source or as a component of a point source; or 15%
reduction for verifiable records with approved alternative meth-
ods. If the facility or mobile source is subject to an adjustment
based on both the reduction strategy being a shutdown and the
quality of the data used to quantify the emissions, the total com-
bined adjustment will be a reduction of no more than 20%.

For area sources, the owner or operator of a facility would be
required to use the relevant testing and monitoring methodolo-
gies required under Chapter 106 or Chapter 116 to show com-
pliance. Because these sources are already required to comply
with these requirements, the proposed rulemaking would have
no fiscal impact.

Beginning January 1, 2018, a credit application must be sub-
mitted through STEERS unless the applicant receives prior ap-
proval from the executive director for an alternative form of appli-
cation submission. Submitting an application electronically may
result in minor savings for potential applicants both in time and
cost (postage and other minor costs associated with submitting
hard copy applications).

Credit generators may be required to meet monitoring, testing,
or other special conditions included on the newly required Form
EBT-CERT, submitted as part of the credit application. For
mobile source credits, the Form EBT-CERT may contain special
conditions including, but not limited to, written certification and
photographs when a replaced or shutdown mobile source is
made permanently inoperable, for an on-road mobile source,
a certified or duplicate Texas Nonrepairable Vehicle Title when
a replaced or shutdown mobile source is made permanently
inoperable, and a bill of sale and bill of lading when a replaced
or shutdown mobile source is permanently removed from North
America. There are no fiscal impacts associated with this pro-
posed change. Additional monitoring, testing, recordkeeping,
and other requirements may be a condition of a participant
receiving a credit under the current rule. The proposed rule-
making only provides an additional mechanism for that process
and provides additional specificity for mobile sources as to what
some of those conditions may be.

In addition to expanding the opportunity for area and mobile
sources to generate credits, the proposed rulemaking also in-
cludes changes that provide greater flexibility for the use of emis-
sion credits, such as expanding the ability to use credits for one
type of pollutant for emission increases of another pollutant. The
proposed rules also provide potential applicants more flexibility
regarding the timeline for submitting credit generation applica-
tions in certain circumstances.

Under the proposed rulemaking, an increase in workload is an-
ticipated for the agency from reviewing area and mobile source
credit generation and use applications. In addition, there would
be anincrease in the number of air authorizations to be amended
or reviewed from permitted or registered facilities. The workload
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increase estimate is based on the assumption that additional
EBT applications will be received (estimated to be approximately
100) per year. The EBT Program has historically processed pri-
marily point source applications, and additional ERC and DERC
applications from area and mobile sources is expected to in-
crease the workload by one third to one half. However, it is dif-
ficult to anticipate the number or complexity of applications that
will be voluntarily submitted.

It is expected that five additional full-time equivalents (FTEs)
would be needed for the additional workload. Costs for the FTEs
and necessary capital equipment are estimated to be approxi-
mately $272,080 in the first year the rules would be in effect and
$245,680 each year thereafter. The agency has requested the
legislature provide additional funding in its Legislative Appropri-
ations Request for the coming biennium.

No fiscal implications are expected for units of state or local
government although governmental entities could be affected if
these entities have creditable emissions and find economic ben-
efit from participating in this voluntary program. This includes
government-owned fleets, airports, waste management facili-
ties, waste water treatment facilities, and others.

Public Benefits and Costs

Mr. Horvath also determined that for each year of the first five
years the proposed rules are in effect, the public benefit antici-
pated from the changes seen in the proposed rules will be the
potential for more participation in the EBT programs as a result
of the increased flexibility from the proposed rule revisions. If
this is indeed the case, the increase in the generation and use
of credits could reduce emissions and improve air quality.

In general, the proposed rules are not anticipated to result in
fiscal implications for businesses or individuals. The proposed
rules apply only to voluntary programs. The proposed rulemak-
ing may increase the number of eligible sources that can gener-
ate, buy, trade, or sell emission credits. Any fiscal implications
associated with the increase in the number of eligible sources
are very complex and difficult to determine as emission credits
have values that vary greatly over time, among areas, and by
pollutant. The agency is also not able to predict the number of
applications, the specific types of sources, the types of credits,
the current and/or future value of credits, as well as a number of
other factors.

Participants in the program may have compliance requirements
to ensure that emissions reductions associated with credits are
real, enforceable, and meet all other requirements of the pro-
grams. Such compliance requirements could include monitor-
ing, testing, and recordkeeping and would have costs associ-
ated with them. However, these requirements are part of the
existing EBT rules for emission credits. The proposed rulemak-
ing would only provide an additional mechanism, a certification
form (Form EBT-CERT) by which these requirements would be
made enforceable. With regard to mobile sources, the proposed
rulemaking would provide more specificity regarding what some
of these requirements may be. As such, there is no fiscal impact
associated with the proposed changes.

Submitting an application electronically (via STEERS) may result
in minor savings for potential applicants both in time and cost
(postage and other minor costs associated with submitting hard
copy applications). Some of the proposed revisions to the ERC
and DERC rules could make it easier to generate credits, which
could be used for NNSR offset requirements or sold on the open
market.

Small Business and Micro-Business Assessment

No adverse fiscal implications are anticipated due to the imple-
mentation or administration of the proposed rules for the first
five-year period the proposed rulemaking is in effect for small
or micro-businesses. The proposed rulemaking is intended to
make it easier for owners of area and mobile sources, including
those who are small businesses, to participate in the EBT vol-
untary programs and obtain an economic benefit from creditable
emissions. It is not known how many small or micro-businesses
may choose to participate, but for those that do, any new regu-
latory requirements would be the result of their choice to partic-
ipate in the EBT programs based upon their determination that
such participation would be in their best economic interest.

Small Business Regulatory Flexibility Analysis

The commission reviewed this proposed rulemaking and deter-
mined that a small business regulatory flexibility analysis is not
required because the proposed rules do not adversely affect a
small or micro-business in a material way for the first five years
the proposed rules are in effect.

Local Employment Impact Statement

The commission reviewed this proposed rulemaking and deter-
mined that a local employment impact statement is not required
because the proposed rules do not adversely affect a local econ-
omy in a material way for the first five years that the proposed
rules are in effect.

Draft Regulatory Impact Analysis

The commission reviewed the proposed rulemaking in light of
the regulatory impact analysis requirements of Texas Govern-
ment Code, §2001.0225, and determined that the proposed rule-
making does not meet the definition of a "major environmental
rule" as defined in that statute, and in addition, if it did meet the
definition, would not be subject to the requirement to prepare a
regulatory impact analysis. A "major environmental rule" means
a rule, the specific intent of which is to protect the environment
or reduce risks to human health from environmental exposure,
and that may adversely affect in a material way the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector
of the state. The proposed rules amend a voluntary program to
generate emission reduction credits to improve the flexibility and
functionality of these rules, and do not impose requirements that
regulated entities must participate in the program. Additionally,
the proposed rulemaking does not meet any of the four applica-
bility criteria for requiring a regulatory impact analysis for a major
environmental rule, which are listed in Texas Government Code,
§2001.0225(a). Texas Government Code, §2001.0225, applies
only to a major environmental rule, the result of which is to: 1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a specific state law.

The EBT rules in Chapter 101, Subchapter H define several mar-
ket-based programs that provide sites with additional flexibility
for complying with air regulations, such as the offset require-
ments in NNSR permits or the unit-specific emission limits in
various state rules. These programs include the ERC Program

PROPOSED RULES March 24, 2017 42 TexReg 1349



rules in Division 1 that allow sources in nonattainment areas to
generate, bank, trade, and use credits from permanent reduc-
tions in emissions and the DERC Program rules in Division 4 to
allow sources statewide to generate, bank, trade, and use cred-
its from reductions in emissions below regulatory requirements.
Because these programs are market-based, the costs associ-
ated with trades of credits and allowances are not controlled. In
recent years, the cost of credits has risen substantially. In re-
sponse, there has been significant interest in the regulated com-
munity for alternatives that facilitate generation and for flexibility
inuse. This increased interest has uncovered several implemen-
tation issues in the existing EBT rules. This rulemaking proposes
to revise the EBT rules in Chapter 101 to respond to these issues
and improve the workability and functionality of the rules.

The proposed rulemaking implements requirements of 42 United
States Code (USC), §7410, which requires states to adopt a SIP
that provides for the implementation, maintenance, and enforce-
ment of the National Ambient Air Quality Standard (NAAQS) in
each air quality control region of the state. While 42 USC, §7410
generally does not require specific programs, methods, or reduc-
tions in order to meet the standard, the SIP must include enforce-
able emission limitations and other control measures, means or
techniques (including economic incentives such as fees, mar-
ketable permits, and auctions of emissions rights), as well as
schedules and timetables for compliance as may be necessary
or appropriate to meet the applicable requirements of this chap-
ter (42 USC, Chapter 85, Air Pollution Prevention and Control).
The provisions of the FCAA recognize that states are in the best
position to determine what programs and controls are necessary
or appropriate in order to meet the NAAQS. This flexibility allows
states, affected industry, and the public, to collaborate on the
best methods for attaining the NAAQS for the specific regions in
the state. Even though the FCAA allows states to develop their
own programs, this flexibility does not relieve a state from devel-
oping a program that meets the requirements of 42 USC, §7410.
States are not free to ignore the requirements of 42 USC, §7410,
and must develop programs to assure that their contributions to
nonattainment areas are reduced so that these areas can be
brought into attainment on schedule. The proposed rulemaking
will revise the EBT rules in Chapter 101 to respond to issues with
flexibility and use of the rules, and to improve the workability and
functionality of the rules.

The requirement to provide a fiscal analysis of proposed regula-
tions in the Texas Government Code was amended by Senate
Bill (SB) 633 during the 75th Legislature, 1997. The intent of SB
633 was to require agencies to conduct a regulatory impact anal-
ysis of extraordinary rules. These are identified in the statutory
language as major environmental rules that will have a material
adverse impact and will exceed a requirement of state law, fed-
eral law, or a delegated federal program, or are adopted solely
under the general powers of the agency. With the understanding
that this requirement would seldom apply, the commission pro-
vided a cost estimate for SB 633 concluding that "based on an
assessment of rules adopted by the agency in the past, it is not
anticipated that the bill will have significant fiscal implications for
the agency due to its limited application." The commission also
noted that the number of rules that would require assessment
under the provisions of the bill was not large. This conclusion
was based, in part, on the criteria set forth in the bill that ex-
empted proposed rules from the full analysis unless the rule was
a major environmental rule that exceeds a federal law.

As discussed earlier in this preamble, the FCAA does not al-
ways require specific programs, methods, or reductions in or-

der to meet the NAAQS; thus, states must develop programs
for each area contributing to nonattainment to help ensure that
those areas will meet the attainment deadlines. Because of the
ongoing need to address nonattainment issues, and to meet the
requirements of 42 USC, §7410, the commission routinely pro-
poses and adopts SIP rules. The legislature is presumed to un-
derstand this federal scheme. If each rule proposed for inclusion
in the SIP was considered to be a major environmental rule that
exceeds federal law, then every SIP rule would require the full
regulatory impact analysis contemplated by SB 633. This con-
clusion is inconsistent with the conclusions reached by the com-
mission in its cost estimate and by the Legislative Budget Board
(LBB) in its fiscal notes. Since the legislature is presumed to
understand the fiscal impacts of the bills it passes, and that pre-
sumption is based on information provided by state agencies and
the LBB, the commission believes that the intent of SB 633 was
only to require the full regulatory impact analysis for rules that are
extraordinary in nature. While the SIP rules will have a broad im-
pact, the impact is no greater than is necessary or appropriate
to meet the requirements of the FCAA. For these reasons, rules
adopted for inclusion in the SIP fall under the exception in Texas
Government Code, §2001.0225(a), because they are required
by federal law.

The commission has consistently applied this construction to
its rules since this statute was enacted in 1997. Since that
time, the legislature has revised the Texas Government Code
but left this provision substantially unamended. It is presumed
that "when an agency interpretation is in effect at the time the
legislature amends the laws without making substantial change
in the statute, the legislature is deemed to have accepted the
agency's interpretation." Central Power & Light Co. v. Sharp,
919 S.W.2d 485, 489 (Tex. App. Austin 1995), writ denied with
per curiam opinion respecting another issue, 960 S.W.2d 617
(Tex. 1997); Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357
(Tex. App. Austin 1990, no writ). Cf. Humble Oil & Refining
Co. v. Calvert, 414 S.\W.2d 172 (Tex. 1967); Dudney v. State
Farm Mut. Auto Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin
2000); Southwestern Life Ins. Co. v. Montemayor, 24 S.W.3d
581 (Tex. App. Austin 2000, pet. denied); and Coastal Indust.
Water Auth. v. Trinity Portland Cement Div., 563 S.W.2d 916
(Tex. 1978).

The commission's interpretation of the regulatory impact anal-
ysis requirements is also supported by a change made to the
Texas Administrative Procedure Act (APA) by the legislature in
1999. In an attempt to limit the number of rule challenges based
upon APA requirements, the legislature clarified that state agen-
cies are required to meet these sections of the APA against the
standard of "substantial compliance." The legislature specifically
identified Texas Government Code, §2001.0225, as falling under
this standard. The commission has substantially complied with
the requirements of Texas Government Code, §2001.0225.

The specific intent of the proposed rulemaking is to revise the
EBT rules in Chapter 101 to respond to issues with flexibility and
use of the rules and to improve the workability and functional-
ity of the rules. The proposed rulemaking does not exceed a
standard set by federal law or exceed an express requirement
of state law. No contract or delegation agreement covers the
topic that is the subject of this proposed rulemaking. Therefore,
this proposed rulemaking is not subject to the regulatory analysis
provisions of Texas Government Code, §2001.0225(b), because
the proposed rulemaking does not meet the definition of a "ma-
jor environmental rule," and also does not meet any of the four
applicability criteria for a major environmental rule.
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The commission invites public comment regarding the draft reg-
ulatory impact analysis determination during the public comment
period. Written comments on the Draft Regulatory Impact Analy-
sis Determination may be submitted to the contact person at the
address listed under the Submittal of Comments section of this
preamble.

Takings Impact Assessment

The commission completed a takings impact assessment for this
rulemaking action under Texas Government Code, §2007.043.
The primary purpose of the rulemaking is to revise the EBT rules
in Chapter 101 to respond to issues with flexibility and use of
the rules, and to improve the workability and functionality of the
rules. Promulgation and enforcement of the amendments will
not burden private real property. The rules do not affect private
property in a manner that restricts or limits an owner's right to the
property that would otherwise exist in the absence of a govern-
mental action. Additionally, the ERCs and DERCs that would be
affected by these rules are not property rights (see §101.302(k)
and §101.372(l)). Because these credits are not property, rules
that revise how these credits are generated and used does not
constitute a taking. Consequently, this rulemaking action does
not meet the definition of a takings under Texas Government
Code, §2007.002(5).

Consistency with the Coastal Management Program

The commission reviewed the proposed rulemaking and found
the proposal is a rulemaking identified in the Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), relating
to rules subject to the Coastal Management Program, and will,
therefore, require that goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process. The commission reviewed this proposed rulemak-
ing for consistency with the CMP goals and policies in accor-
dance with the regulations of the Coastal Coordination Advisory
Committee and determined that the proposed amendments are
consistent with CMP goals and policies. The CMP goal appli-
cable to this rulemaking action is the goal to protect, preserve,
and enhance the diversity, quality, quantity, functions, and val-
ues of coastal natural resource areas (31 TAC §501.12(1)). No
new sources of air contaminants will be authorized and the revi-
sions will maintain the same level of emissions control as previ-
ous rules. The CMP policy applicable to this rulemaking action is
the policy that the commission's rules comply with federal regu-
lations in 40 Code of Federal Regulations (CFR), to protect and
enhance air quality in the coastal areas (31 TAC §501.14(q)).
This rulemaking action complies with 40 CFR Part 51, Require-
ments for Preparation, Adoption, and Submittal of Implementa-
tion Plans. Therefore, in accordance with 31 TAC §505.22(e),
the commission affirms that this rulemaking action is consistent
with CMP goals and policies.

Written comments on the consistency of this rulemaking may be
submitted to the contact person at the address listed under the
Submittal of Comments section of this preamble.

Effect on Sites Subject to the Federal Operating Permits Pro-
gram

The requirements of 42 USC, §7410 are applicable requirements
of 30 TAC Chapter 122. Facilities that are subject to the Federal
Operating Permits Program will be required to obtain, revise, re-
open, and renew their federal operating permits as appropriate
in order to include the proposed rules.

Announcement of Hearings

The commission will hold public hearings on this proposal in
Houston on April 18, 2017 at 2:00 p.m. in the Auditorium of the
Texas Department of Transportation located at 7600 Washington
Avenue; in Arlington on April 19, 2017 at 10:00 a.m. in the Trans-
portation Council Room at North Central Texas Council of Gov-
ernments located at 616 Six Flags Drive; and in Austin on April
20, 2017 at 2:00 p.m. in Building E, room 201S, at the commis-
sion's central office located at 12100 Park 35 Circle. The hear-
ings are structured for the receipt of oral or written comments
by interested persons. Individuals may present oral statements
when called upon in order of registration. Open discussion will
not be permitted during the hearings; however, commission staff
members will be available to discuss the proposal 30 minutes
prior to each hearing.

Persons who have special communication or other accommo-
dation needs who are planning to attend a hearing should con-
tact Sandy Wong, Office of Legal Services at (512) 239-1802 or
1-800-RELAY-TX (TDD). Requests should be made as far in ad-
vance as possible.

Submittal of Comments

Written comments may be submitted to Derek Baxter, MC
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. Electronic comments may be
submitted at:  http.//www1.tceq.texas.gov/rules/ecomments/.
File size restrictions may apply to comments being submitted
via the eComments system. All comments should refer-
ence Rule Project Number 2016-041-101-Al. The comment
period closes on April 24, 2017. Copies of the proposed
rulemaking can be obtained from the commission's website
at http.//www.tceq.texas.gov/rules/propose_adopt.html. For
further information, please contact Guy Hoffman, Air Quality
Planning, (512) 239-1981 or guy.hoffman@tceq.texas.gov.

DIVISION 1. EMISSION CREDIT PROGRAM
30 TAC §§101.300, 101.302 - 101.304, 101.306
Statutory Authority

The amended sections are proposed under Texas Water Code
(TWC), §5.102, concerning General Powers, TWC, §5.103,
concerning Rules, and TWC, §5.105, concerning General
Policy, that authorize the commission to adopt rules necessary
to carry out its powers and duties under the TWC; and under
Texas Health and Safety Code (THSC), §382.017, concerning
Rules, that authorizes the commission to adopt rules consistent
with the policy and purposes of the Texas Clean Air Act. The
rulemaking is proposed under THSC, §382.002, concerning
Policy and Purpose, that establishes the commission's purpose
to safeguard the state air resources, consistent with the pro-
tection of public health, general welfare, and physical property;
THSC, §382.011, concerning General Powers and Duties, that
authorizes the commission to control the quality of the state's
air;, THSC, §382.012, concerning State Air Control Plan, that
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state's air;, THSC,
§382.014, concerning Emission Inventory, that authorizes the
commission to require a person whose activities cause air
contaminant emissions to submit information to enable the com-
mission to develop an emissions inventory; THSC, §382.016,
concerning Monitoring Requirements; Examination of Records,
that authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; and THSC, §382.021, concerning
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Sampling Methods and Procedures, that authorizes the com-
mission to prescribe the sampling methods and procedures to
determine compliance with its rules. The amended sections
are also proposed under THSC, §382.023, concerning Orders,
and THSC, §382.036, concerning Cooperation and Assistance.
The rulemaking is also proposed under Federal Clean Air Act
(FCAA), 42 United States Code, §§7401, et seq., which requires
states to submit state implementation plan revisions that specify
the manner in which the national ambient air quality standard
will be achieved and maintained within each air quality control
region of the state.

The proposed amendments implement THSC, §§382.002,
382.011, 382.012, 382.014, 382.016, 82.017. 382.021, 382.023,
and 382.036.

$101.300. Definitions.

Unless specifically defined in the Texas Clean Air Act or in §3.2 or
§101.1 of this title (relating to Definitions), the terms used by the com-
mission have the meanings commonly ascribed to them in the field of
air pollution control. In addition, the following words and terms, when
used in this division, have the following meanings, unless the context
clearly indicates otherwise.

(1) Activity--The amount of activity at a facility or mobile
source measured in terms of production, use, raw materials input, ve-
hicle miles traveled, or other similar units that have a direct correlation
with the economic output and emission rate of the facility or mobile
source.

(2) Actual emissions--The total emissions during a selected
time period, using the facility's or mobile source's actual daily operat-
ing hours, production rates, or types of materials processed, stored, or
combusted during that selected time period.

(3) Areasource--Any facility included in the agency emis-
sions inventory under the area source category.

(4) Baseline emissions--The facility's emissions, in tons
per year, [eceurring] before implementation of an emission reduction
[strategy] calculated as the lowest of the facility's historical adjusted
emissions or state implementation plan emissions.

(5) Certified--Any emission reduction that is determined to
be creditable upon review and approval by the executive director.

(6) Curtailment--A reduction in activity level at any facility
or mobile source.

(7) Emission credit--An emission reduction credit or mo-
bile emission reduction credit.

(8) Emission rate--The facility's rate of emissions per unit
of activity.

(9) Emission reduction--A [A# aetual] reduction in actual
emissions from a facility or mobile source.

(10) Emission reduction credit--A certified emission
reduction, expressed in tenths of a ton per year, that is created by
eliminating future emissions and quantified during or before the period
in which emission reductions are made from a facility.

(11) Emission reduction strategy--The method imple-
mented to reduce the facility's or mobile source's emissions beyond
that required by state or federal law, regulation, or agreed order.

(12) Facility--As defined in §116.10 of this title (relating to
General Definitions).

(13) Generator--The owner or operator of a facility or mo-
bile source that creates an emission reduction.

(14) Historical adjusted emissions--The [faeility's] emis-
sions occurring before implementation of an emission reduction strat-
egy and adjusted for any local, state, or federal requirement, calculated
using the following equation.

Figure: 30 TAC §101.300(14)

[Eigure: 30 TAC §1601-30014)]

(15) Mobile emission reduction credit--A certified emis-
sion reduction from a mobile source or group of mobile sources, ex-
pressed in tenths of a ton [tens] per year, that is created by eliminating
future emissions and quantified during or [and] before the period in
which reductions are made from that mobile source or group of mobile
sources.

(16) Mobile source--A source included in the agency's
emissions inventory under the mobile source category [On-read
marine vessels)].

(17) Mobile source baseline activity--The level of activity
of a mobile source based on an estimate for each year for which the
credits are to be generated. After the initial year, the annual estimates
should reflect:

(A) the change in the mobile source emissions to reflect
any deterioration in the emission control performance of the participat-
ing source;

(B) the change in the number of mobile sources result-
ing from normal retirement or attrition, and the replacement of retired
mobile sources with newer and/or cleaner mobile sources;

(C) the change in usage levels, hours of operation, or
vehicle miles traveled in the participating population; and

(D) the change in the expected useful life of the partic-
ipating population.

(18) Mobile source baseline emissions--The mobile
source's actual emissions, in tons per year, occurring prior to a mobile
emission reduction strategy calculated as the lowest of the historical
adjusted emissions or state implementation plan emissions [produet
of mobile source activity and the mobile source emissions rate not to
rules and regulations].

(19) Mobile source baseline emission rate--The mobile
source's rate of emissions per unit of mobile source baseline activity
during the mobile source baseline emissions period.

(20) Permanent--An emission reduction that is long-lasting
and unchanging for the remaining life of the facility or mobile source.
Such a time period must be enforceable.

(21) Point source--A facility included in the agency's emis-
sions inventory under the point source category.

(22) Primarily operated--When the activity is at least 85%
within a specific nonattainment area.

(23) Projection-base year--The year of the emissions in-
ventory used to project or forecast future-year emissions for modeling
point sources in a state implementation plan revision.

(24) [€21D)] Protocol--A replicable and workable method of
estimating emission rate or activity level used to calculate the amount
of emission reduction generated or credits required for facilities or mo-
bile sources.
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(25) [€22)] Quantifiable--An emission reduction that can be
measured or estimated with confidence using replicable methodology.

(26) [€23)] Real reduction--A reduction in which actual
emissions are reduced. Emissions reductions that result from any of
the following are not considered a real reduction:

(A) lowering the allowable emission limit in a permit
without a physical change or change in method of operation;

(B) shifting a vent gas stream or other pollution or waste
stream to another site;

(C) amobile source that is not capable of being operated
as intended; or

(D) achange in an emissions factor or emissions calcu-
lation equation.

(27) [24)] Shutdown--The permanent cessation of an ac-
tivity producing emissions at a facility or mobile source.

(28) [25)] Site--As defined in §122.10 of this title (relating
to General Definitions).

(29) [26)] State implementation plan--A plan that pro-
vides for attainment and maintenance of a primary or secondary
national ambient air quality standard as adopted in 40 Code of Federal
Regulations Part 52, Subpart SS.

(30) State implementation plan (SIP) emissions--SIP emis-
sions are determined as follows.

(A) For point sources, SIP emissions are facility-spe-
cific values based on the emissions data in the state's annual emissions
inventory (EI) for the year used to develop the projection-base year in-
ventory for the modeling included in an attainment demonstration (AD)
SIP revision, used for the attainment inventory for a maintenance plan
SIP revision, or used in an EI SIP revision, as applicable under subpara-
graph (B)(i) - (iii) of this paragraph. For area and mobile sources, SIP
emissions are calculated values based on actual operations during the
latest triennial National Emissions Inventory (NEI) year used to sup-
port an AD SIP revision, used for the attainment inventory for a main-
tenance plan SIP revision, or used in an EI SIP revision, as applicable
under subparagraph (B)(i) - (iii) of this paragraph. For point, area, and
mobile sources located in a nonattainment area without an applicable
SIP as determined under subparagraph (B)(i) - (iii) of this paragraph,
SIP emissions are based on the year of the most recent NEI submitted to
the United States Environmental Protection Agency (EPA) preceding
that area's nonattainment designation for the current National Ambient
Air Quality Standard (NAAQS).

(B) The applicable SIP revision must be for the nonat-
tainment area where the facility is located, or for mobile sources where
the mobile source is primarily operated, and must be for the criteria
pollutant, or include the precursor pollutant, for which the applicant is
requesting credits. The applicable SIP revision is:

(i) an AD SIP revision or a maintenance plan SIP
revision, whichever was most recently submitted to the EPA for the

current NAAQS;

(ii) _if the SIP revisions identified in clause (i) of this
subparagraph have not been submitted to the EPA, an AD SIP revision
or a maintenance plan SIP revision, whichever was most recently sub-
mitted to the EPA for an earlier NAAQS issued in the same averaging
time and the same form as the current NAAQS; or

(iii) _ if the SIP revisions identified in clauses (i) and
(i1) of this subparagraph have not been submitted to the EPA, the most
recent EI SIP revision submitted to the EPA.

(C) The total amount of SIP emissions available for
credit generation will be set for area, non-road mobile, and on-road
mobile source categories.

(i) Total creditable area source emissions are 75% of
the total area source emissions excluding residential area sources in the
applicable SIP revision.

(i) Total creditable non-road mobile source emis-
sions are 75% of the total non-road mobile source emissions in the ap-
plicable SIP revision.

(iii) Total creditable on-road mobile source emis-
sions are 85% of the total on-road mobile source emissions in the
applicable SIP revision.

(D) The SIP emissions for a facility or mobile source
may not exceed any applicable local, state, or federal requirement.

(E) The yearused to determine SIP emissions is as spec-
ified in subparagraph (A) of this paragraph, unless a different year is
specifically identified otherwise by the commission in the most recent
SIP revision adopted after December 31, 2017.

%GadeefFedefalRegulaﬁaﬂsPaﬁ%SﬂbpaﬁAfef%heyeafused
to represent the facility's emissions in a SIP revision. The applicable
SIP revision must be for the nonattainment area where the facility
is located and must be for the criteria pollutant, or include the pre-
SIP emissions may not exceed any applicable loeal; state; or federal
year that:]

HA) was used to develop the projection-base year in-
ventory for the modeling included in an attainment demonstration (AD)
SIP revision or the attainment inventory for a maintenanee plan SIP
revision; whichever was mest reeently submitted to the United States
Environmental Protection Ageney (EPA) for the eurrent National Am-

HB) if the SIP revisions identified in subparagraph (A)
of this paragraph have not been submitted to the EPA; was used to
in an AD SIP revision or the attainment inventory for a maintenanee
plan SIP revision,; whichever was mest recently submitted to the EPA
for an earlier NAAQS issued in the same averaging time and the same
form as the eurrent NAAQS:]

HO) if the SIP revisions identified in subparagraphs (&)
and (B) of this paragraph have not been submitted to the EPA; corre-
sponds to the El for the most recent El SIP revision submitted to the
EPA; of]

[(D) ifthe SIP revisions identified in subparagraphs (A)
- {C©) of this paragraph have net been submitted to the EPA; corresponds
to the EI that will be used for the EI SIP revision that will be submitted
to the EPA}

(31) [€28)] Strategic emissions--A facility's or mobile
source's new allowable emission limit, in tons per year, following
implementation of an emission reduction strategy.

(32) [29)] Surplus--An emission reduction that is not oth-
erwise required of a facility or mobile source by any applicable local,
state, or federal requirement and has not been otherwise relied upon in
the state implementation plan.
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(33) [B9)] User--The owner or operator of a facility or mo-
bile source that acquires and uses emission credits to meet a regulatory
requirement, demonstrate compliance, or offset an emission increase.

§101.302.  General Provisions.

(a) Applicable pollutants.

(1) An emission [reduetion] credit [(ERC)] may be gener-
ated from a reduction of a criteria pollutant, excluding lead, or a precur-
sor of a criteria pollutant for which an area is designated nonattainment.

(2) Anemission credit [ERC] generated from the reduction
of one pollutant or precursor may not be used to meet the requirements
for another pollutant or precursor, except as provided by §101.306(d)
of this title (relating to Emission Credit Use).

H2) Reduections of eriteria pollutants; exeluding lead; or
preeursers of eriteria pollutants for whieh an area is designated nonat-
MERCs generated from reductions of one pollutant may net be used
to meet the requirements for another pollutant; unless urban airshed
modeling demeonstrates that one ozone preeurser may be substituted
for her. subject to ve di and United S Environ.

(b) Eligible generator categories. The following categories are
eligible to generate emission credits:

(1) facilities, including both point and area sources;
(2) mobile sources; and

(3) any facility, including both point and area sources, or
mobile source associated with actions by federal agencies under 40
Code of Federal Regulations Part 93, Subpart B, Determining Con-
formity of General Federal Actions to State or Federal Implementation
Plans.

(c) Ineligible generator categories. The following categories
are not eligible to generate emission credits:

(1) residential area sources;

(2) facilities or mobile sources that do not have records for
approved or approvable methods to quantify emissions;

(3) on-road mobile sources that are not part of an indus-
trial, commercial, nonprofit, institutional, or municipal/government
fleet; and

(4) mobile sources that are not primarily operated within a
specific nonattainment area with the exception of marine and locomo-
tive sources that use capture and control emissions reduction systems.

(d) [€e)] Emission credit requirements.

(1) Anemission reduction credit (ERC) [ERC] is a certified
emission reduction that:

(A) must be enforceable, permanent, quantifiable, real,
and surplus;

(B) must be surplus at the time it is created, as well as
when it is used; and

(C) must occur after the [year used to determine
the] state implementation plan (SIP) emissions year for the facility.
Individual facilities that were not operated during the SIP emissions
year may not be used to generate ERCs.

(2) Mobile emission reduction credits (MERCs) are certi-
fied reductions that meet the following requirements:

(A) reductions must be enforceable, permanent, quan-
tifiable, real, and surplus;

(B) the certified reduction must be surplus at the time it
is created, as well as when it is used;

(C) in order to become certified, the reduction must
have occurred after the SIP [mest reeent year of] emissions year
[inventory used in the SIP];

(D) the reduction must be from a mobile source that op-
erated during [seuree's annual emissions prior to the emission eredit ap-
plication must have been represented in the emissions inventory used
in] the SIP emissions year. [; and]

[(E) the mobile sources must been included in the at-

. ! ion baseli o ¥
(3) Emission reductions from a facility or mobile source
that are certified as emission credits under this division cannot be re-
certified in whole or in part as credits under another division within this
subchapter.

(e) [d)] Protocol.

(1) All generators or users of emission credits shall use a
protocol that has been submitted by the executive director to the United
States Environmental Agency (EPA) [EPA] for approval, if existing
for the applicable facility or mobile source, to measure and calculate
baseline emissions. If the generator or user wishes to deviate from a
protocol submitted by the executive director, EPA approval is required
before the protocol can be used. Protocols must be used as follows.

(A) The owner or operator of a facility subject to the
emission specifications under §§117.110, 117.310, 117.410, 117.1010,
117.1210, 117.1310, 117.2010, or 117.2110 of this title (relating to
Emission Specifications for Attainment Demonstration; Emission
Specifications for Eight-Hour Attainment Demonstration; and Emis-
sion Specifications) shall use the testing and monitoring methodologies
required under Chapter 117 of this title (relating to Control of Air
Pollution from Nitrogen Compounds) to show compliance with the
emission specification for that pollutant.

(B) The owner or operator of a facility subject to the
requirements under Chapter 115 of this title (relating to Control of Air
Pollution from Volatile Organic Compounds) shall use the testing and
monitoring methodologies required under Chapter 115 of this title to
show compliance with the applicable requirements.

(C) Except as specified in subparagraphs (A) and (B) of
this paragraph, the owner or operator of a facility subject to the require-
ments under Chapter 106 of this title (relating to Permits by Rule) or a
permit issued under Chapter 116 of this title (relating to Control of Air
Pollution by Permits for New Construction or Modification) shall use
the testing and monitoring methodologies required under Chapter 106
of this title or a permit issued under Chapter 116 of this title to demon-
strate compliance with the applicable requirements.

(D) [€©)] The executive director may approve the use
of a methodology approved by the EPA to quantify emissions from the
same type of facility or mobile source.

(E) [E®)] Except as specified in subparagraph (D) [¢€)]
of this paragraph, if the executive director has not submitted a protocol

for the applicable facility or mobile source to the EPA for approval, the
following requirements apply:

(i) the amount of emission credits from a facility or
mobile source, in tons per year, will be determined and certified based
on quantification methodologies at least as stringent as the methods
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used to demonstrate compliance with any applicable requirements for
the facility or mobile source;

(ii) the generator shall collect relevant data suffi-
cient to characterize the facility's or mobile source's emissions of the
affected pollutant and the facility's or mobile source's activity level
for all representative phases of operation in order to characterize the
facility's or mobile source's baseline emissions;

(iii)  the owner or operator of a facility with a contin-
uous emissions monitoring system or predictive emissions monitoring
system in place shall use this data in quantifying emissions;

(iv) the chosen quantification protocol must be made
available for public comment for a period of 30 days and must be view-
able on the commission's website;

(v) the chosen quantification protocol and any com-
ments received during the public comment period must be submitted
to the EPA for a 45-day adequacy review; and

(vi) quantification protocols may not be accepted for
use with this division if the executive director receives a letter objecting
to the use of the protocol from the EPA during the 45-day adequacy
review or the EPA adopts disapproval of the protocol in the Federal
Register.

(2) Ifthe monitoring and testing data specified in paragraph
(1) of this subsection is missing or unavailable, the generator or user
shall determine the facility's emissions for the period of time the data
is missing or unavailable using the most conservative method for re-
placing the data and these listed methods in the following order:

(A) continuous monitoring data;
(B) periodic monitoring data;
(C) testing data;

(D) manufacturer's data;

(E) EPA Compilation of Air Pollution Emission Factors
(AP-42), September 2000; or

(F) material balance.

(3) When quantifying actual emissions in accordance with
paragraph (2) of this subsection, the generator or user shall submit the
justification for not using the methods in paragraph (1) of this subsec-
tion and submit the justification for the method used.

() [€e)] Credit certification.

(1) The amount of emission credits in tons per year will be
determined and certified to the nearest tenth of a ton per year. Credits
will not be issued for an individual facility, fugitive emissions from
aggregated facilities, or aggregated mobile sources that cannot gener-
ate at least 0.1 ton per year of credit after all adjustments are applied.
Fugitive emissions or mobile source emissions aggregated to meet the
requirement that emission reductions be certified for at least 0.1 ton per
year must be represented on the same application and will have an ap-
plication deadline and credit expiration date determined by the earliest
emission reduction date among the aggregated sources.

(2) The executive director shall review an application for
certification to determine the credibility of the reductions. Each ERC
or MERC certified will be assigned a certificate number. A new number
will be assigned when an ERC or MERC is traded or partly used. Re-
ductions determined to be creditable and in compliance with all other
requirements of this division will be certified by the executive director.

(3) The applicant will be notified in writing if the execu-
tive director denies the emission credit application. The applicant may

submit a revised application in accordance with the requirements of this
division. If a facility's or mobile source's actual emissions exceed any
applicable local, state, or federal requirement, reductions of emissions
exceeding the requirement may not be certified as emission credits. An
application for certification of emission credit from reductions quanti-
fied under subsection (e)(1)(E) )] of this section may only be
approved after the EPA's 45-day adequacy review of the protocol.

(g) Credit application submission and conditions.

(1) Beginning January 1, 2018, an application to certify
credits must be submitted through the State of Texas Environmental

Reporting System (STEERS) unless the applicant receives prior ap-

proval from the executive director for an alternative means of applica-

tion submission.

(2) Asacondition for the certification of a credit, the exec-
utive director may specify monitoring, testing, recordkeeping, or other

requirements through an Emissions Banking and Trading Certification

of Emission Reductions Form (Form EBT-CERT), or other forms con-

sidered equivalent by the executive director.

(3) The generator must comply with all conditions speci-
fied in a Form EBT-CERT, or other forms considered equivalent by the

executive director, once the credit is certified.

(h) [] Geographic scope. Except as provided in §101.305 of
this title (relating to Emission Reductions Achieved Outside the United
States), only emission reductions generated in nonattainment areas can
be certified. An emission credit must be used in the nonattainment
area in which it is generated unless the user has obtained prior written
approval of the executive director and the EPA; and

(1) a demonstration has been made and approved by the
executive director and the EPA to show that the emission reductions
achieved in another county or state provide an improvement to the air
quality in the county of use; or

(2) the emission credit was generated in a nonattainment
area that has an equal or higher nonattainment classification than the
nonattainment area of use, and a demonstration has been made and ap-
proved by the executive director and the EPA to show that the emis-
sions from the nonattainment area where the emission credit is gener-
ated contribute to a violation of the national ambient air quality stan-
dard in the nonattainment area of use.

(i) [€&)] Recordkeeping. The generator shall maintain a copy
of all notices and backup information submitted to the executive direc-
tor and all records required or necessary to verify the certified emis-

sions reduction for a minimum of five years. The user shall maintain a

copy of all notices and backup information submitted to the executive
director from the beginning of the use period and for at least five years
after. The user shall make the records available upon request to rep-
resentatives of the executive director, EPA, and any local enforcement
agency. The records must include, but not necessarily be limited to:

(1) the name, emission point number, and facility identifi-
cation number of each facility or any other identifying number for each
mobile source using emission credits;

(2) the amount of emission credits being used by each fa-
cility or mobile source; and

(3) the certificate number of emission credits used for each
facility or mobile source.

(j) [@)] Public information. All information submitted with
notices, reports, and trades regarding the nature, quantity, and sales
price of emissions associated with the use, generation, and transfer of
an emission credit is public information and may not be submitted as
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confidential. Any claim of confidentiality for this type of information,
or failure to submit all information, may result in the rejection of the
emission credit application. All nonconfidential information will be
made available to the public as soon as practicable.

(k) [€)] Authorization to emit. An emission credit created un-
der this division is a limited authorization to emit the pollutants iden-
tified in subsection (a) of this section, unless otherwise defined, in ac-
cordance with the provisions of this section, 42 United States Code,
§§7401 et seq., and Texas Health and Safety Code, Chapter 382, as
well as regulations promulgated thereunder. An emission credit does
not constitute a property right. Nothing in this division may be con-
strued to limit the authority of the commission or the EPA to terminate
or limit such authorization.

(1) [()] Program participation. The executive director has the
authority to prohibit a person from participating in emission credit trad-
ing either as a generator or user, if the executive director determines
that the person has violated the requirements of the program or abused
the privileges provided by the program.

(m) [@9] Compliance burden. A user may not transfer their
compliance burden and legal responsibilities to a third-party partici-
pant. A third-party participant may only act in an advisory capacity to
the user.

(n) [M] Credit ownership. The owner of the initial emission
credit shall be the owner or operator of the facility or mobile source
creating the emission reduction. The executive director may approve
a deviation from this subsection considering factors such as, but not
limited to:

(1) whether an entity other than the owner or operator of
the facility or mobile source incurred the cost of the emission reduction
strategy; or

(2) whether the owner or operator of the facility or mobile
source lacks the potential to generate 0.1 [1/10] ton per year of credit
after all adjustments are applied.

§101.303.  Emission Reduction Credit Generation and Certification.
(a) Emission reduction strategy.

(1) An emission reduction credit (ERC) may be generated
using one of the following strategies or any other method that is ap-
proved by the executive director:

(A) the permanent shutdown of a facility that causes a
loss of capability to produce emissions;

(B) the installation and operation of pollution control
equipment that reduces emissions below baseline emissions for the fa-
cility;

(C) a change in a manufacturing process that reduces
emissions below baseline emissions for the facility;

(D) apermanent curtailment in production that reduces
the facility's capability to produce emissions; or

(E) pollution prevention projects that produce surplus
emission reductions.

(2) An ERC may not be generated from the following
strategies:

(A) reductions from the shifting of activity from one fa-
cility to another facility at the same site;

(B) that portion of reductions funded through state or
federal programs, unless specifically allowed under that program; [ef]

(C) reductions from a facility without state implemen-
tation plan (SIP) emissions; or[-]

(D) reductions from the shutdown of specific types of
inelastic area sources that are driven by population needs. The execu-
tive director shall maintain a public list of area source categories deter-
mined to be inelastic categories.

(i) The list of inelastic area source categories will be
made available to the public on the commission's website.

(ii) Any person may submit a written petition re-
questing that the executive director add or remove a category from the
list.

(iii) Within 60 days of receiving a petition under
clause (ii) of this subparagraph, the executive director shall prepare a
draft revised list or propose denial of the petition by preparing a draft
denial statement supporting denial of the petition.

(iv) The executive director may on its own motion
propose revisions to the list by preparing a draft revised list.

(v) The executive director's draft revised list, or draft
denial statement, under clauses (iii) and (iv) of this subparagraph shall
be made available for public comment for 30 days.

(vi) Within 30 days of the public comment period
ending, the executive director shall issue a proposed final list or a pro-
posed final denial statement for consideration and approval by the com-
mission.

(vii) The commission shall approve, modify, or deny
the proposed revisions to the list of inelastic area sources categories
made by the executive director under clauses (iii) and (iv) of this sub-
paragraph.

(viii) The commission shall approve, modify, or re-
mand to the executive director for further consideration a recommenda-
tion to deny a petition submitted by the executive director under clause
(iii) of this subparagraph.

(ix) The shutdown of an area source category that
falls into one of the categories on the list under clause (i) of this sub-
paragraph is ineligible for emissions reduction credit generation.

(b) ERC baseline emissions.

(1) The baseline emissions may not exceed the facility's
SIP emissions.

(2) The activity and emission rate used to calculate the fa-
cility's historical adjusted emissions must be determined from the same
two consecutive calendar years [selected from the ten consecutive years

(A) For point sources, the historical adjusted emissions
must be based on two consecutive calendar years from the ten consec-
utive years immediately before the emissions reduction is achieved.

(B) For area sources, the historical adjusted emissions
must be based on two consecutive years from the five consecutive years
immediately before the emissions reduction is achieved unless detailed
operational records are available for more than five years. The histor-
ical adjusted emissions may be determined from two consecutive cal-
endar years up to six to ten consecutive years immediately before the
emissions reduction is achieved when detailed operational records are
available for those years.

(3) For a facility in existence less than 24 months or not
having two complete calendar years of activity data, a shorter period
of not less than 12 months may be considered by the executive director.
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(¢) ERC calculation.

(1) The quantity of ERCs is determined by subtracting the
facility's strategic emissions from the facility's baseline emissions, as
calculated in the following equation.

Figure: 30 TAC §101.303(c)(1)
[Eigure: 30 TAC §101303(e)]
(2) For area sources generating credits from the permanent

shutdown of a facility, the amount of ERCs calculated will be reduced
by 15% or 0.1 ton per year, whichever is greater.

(3) For area sources, the amount of ERCs calculated will
be adjusted to account for the quality of the data used to quantify the
emissions. The adjustment will be:

(A) no reduction for the same type of records that are
required to be maintained for a facility operating as a point source; or

(B) 15% or 0.1 ton per year, whichever is greater, reduc-
tion for records supporting alternative methods approved according to
§101.302(e) of this title (relating to General Provisions).

(4) If the facility is subject to both of the adjustments in
paragraphs (1) and (2) of this subsection, the total combined adjustment
to the amount of ERCs issued will be a reduction of 20% or 0.1 ton per
year, whichever is greater.

(d) ERC certification.

(1) The owner or operator of a facility with potential ERCs
shall submit an application form specified by the executive director and
signed by an authorized account representative as specified in subpara-
graphs (A) - (D) of this paragraph [te the exeeutive director an applica-
tion for ERCs no more than tweo years after the implementation of the
emission reduction strategy|.

(A) Applications will be reviewed to determine the
credibility of the reductions. Reductions determined to be creditable
will be certified by the executive director and an ERC will be issued
to the owner.

(B) The application for ERCs must be submitted no
more than two years after the facility's emissions reduction date,
except as provided by subparagraphs (C) and (D) of this paragraph.

(C) The application for ERCs from all facilities affected
by a complete site shutdown of an oil and gas production site may be
submitted no more than two years after the site's production well is
plugged in accordance with requirements of the Railroad Commission
of Texas if the plugging is completed within one year of final produc-
tion being reported to the Railroad Commission of Texas. Emission
credits certified under this exception will be available for use for 72
months from the date well plugging is completed in lieu of the pro-
visions outlined in §101.309(b)(2) of this title (relating to Emission
Credit Banking and Trading).

(D) For an area source facility, the application for ERCs
may be submitted as follows.

(i) For emission reductions that occurred after June
1, 2013 and prior to January 1, 2015, the application for ERCs must be
submitted by December 31, 2017.

(ii) For emissions reductions that occurred between
January 1, 2015 and January 1, 2017, the application for ERCs may be
submitted up to three years after the facility's emissions reduction date.

(iii)  The application deadline exceptions specified in
clauses (i) and (ii) of this subparagraph no longer apply after December
31, 2019.

(iv) Emission credits certified under the application
deadline exceptions specified in clauses (i) and (ii) of this subparagraph
or certified for area source emission reductions occurring before and
included on an application submitted, but not acted on, before January
1, 2017 shall be available for use for 72 months from the date of the
emission reduction in lieu of the provisions outlined in §101.309(b)(2)
of this title.

(2) ERCs must be quantified in accordance with
§101.302(e) [§10+302(d)] of this title [(relating to General Provi-
stens)]. The executive director shall have the authority to inspect
and request information to assure that the emissions reductions have
actually been achieved.

(3) An application for ERCs must include, but is not lim-
ited to, a completed application form specified by the executive director
signed by an authorized representative of the applicant along with the
following information for each pollutant reduced at each applicable fa-
cility:

(A) a complete description of the emission reduction
strategy;

(B) the amount of ERCs generated;

(C) for volatile organic compound reductions, a list of
the specific compounds reduced;

(D) documentation supporting the activity, emission
rate, historical adjusted emissions, SIP emissions, baseline emissions,
and strategic emissions;

(E) for point sources, emissions inventory data for
[eaeh of] the years used to determine the SIP emissions and historical
adjusted emissions;

(F) the most stringent emission rate and the most strin-
gent emission level, considering all applicable local, state, and federal
requirements;

(G) a complete description of the protocol used to cal-
culate the emission reduction generated; and

(H) the actual calculations performed by the generator
to determine the amount of ERCs generated.

(4) ERCs will be made enforceable by one of the following
methods:

(A) amending or altering a new source review permit
to reflect the emission reduction and set a new maximum allowable
emission limit;

(B) voiding a new source review permit when a facility
has been shut down; or

(C) for any facility without a new source review permit
that is otherwise authorized by commission rule, certifying the emis-
sion reduction and the new maximum emission limit on one or more
forms specified by the executive director, including a Certification of
Emission Limits (Form APD-CERT) submitted through e-permitting
and an Emissions Banking and Trading Certification of Emission Re-
ductions Form (Form EBT-CERT), or other forms [form] considered
equivalent by the executive director [er an agreed order].

$101.304. Mobile Emission Reduction Credit Generation and Certi-

fication.

(a) Methods of generation.

(1) Mobile emission reduction credits (MERC) may be
generated by any mobile source emission reduction strategy that
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creates actual mobile source emission reductions under these rules and
subject to the approval of the executive director [commission].

(2) MERCs may not be generated from the following
strategies:

(A) that portion of reductions funded through a state or
federal program, unless specifically allowed under that program;

(B) through the transfer of emissions from one mobile
source to another mobile source within the same nonattainment area
and under common ownership or control; [ef]

(C) reduction strategies resulting in secondary emis-
sions increases that exceed limits established under state or federal
rules or regulations; orl[:]

(D) the shutdown or replacement of a mobile source un-
less that source is rendered permanently inoperable or permanently re-
moved from North America.

(b) MERC baseline emissions.

(1) Mobile source baseline emissions shall be calculated
with either measured emissions of an appropriately sized sample of
the participating mobile sources using a United States Environmental
Protection Agency (EPA)-approved test procedure, or by estimating
emissions of the participating mobile sources using the most recent
edition of the EPA on-road or non-road mobile emissions factor models
or other model as applicable.

(2) The historical adjusted emissions and state implemen-
tation plan emissions may only include actual emissions that occurred
when the mobile source was operating inside a specific nonattainment
arca. [Mebile source baseline emissions for each year of the propesed
mobile source reduction strategy must be the same as; or lower than;
these used or proposed to be used in the state implementation plan (SIP)
in which the reduction strategy is propesed:]|

(3) The activity and emissions rate data used to calculate
the mobile source's historical adjusted emissions must be determined
from two consecutive calendar years from the five consecutive years
immediately before the emissions reduction is achieved unless detailed
operational records are available for more than five years. If these de-
tailed operational records are available and do not demonstrate decreas-
ing use due to vehicle age or inoperability, the historical adjusted emis-
sions for a mobile source may be determined from two consecutive cal-
endar years up to six to ten consecutive years immediately before the
emissions reduction is achieved.

(4) For a mobile source in existence less than 24 months
or not having two complete calendar years of activity data, a shorter
period of not less than 12 months may be approved by the executive
director.

(5) [63)] Baseline emissions for quantifying MERCs
should include, but not be limited to, the following information and
data as appropriate:

(A) the emission standard to which the mobile source
is subject or the emission performance standard to which the mobile
source is certified;

(B) the estimated or measured in-use emissions levels
per unit of use from all significant mobile source emissions sources;

(C) the number of mobile sources in the participating
group;

(D) the type or types of mobile sources by model year;

(E) the actual or projected activity level, hours of oper-
ation, or miles traveled, by type and model year; and

(F) the projected remaining useful life of the participat-
ing group of mobile sources.

(c) MERC calculation. The quantity of MERCs must be cal-
culated from the [annual] difference between the mobile source base-
line emissions and the strategic [prejeeted] emissions [{evel after the
MERC strategy has been put in place]. The strategic [projected] emis-
sions must be based on the best estimate of the actual in-use emissions
of the modified or substitute on-road or non-road vehicles or transporta-
tion system that will occur when the mobile source is operating inside
a specific nonattainment area. Any estimate of a strategic [prejected
annual mebile seuree] emissions level based on an assumption of re-
duced consumer service or transportation service would not be allowed
without the support of a convincing analytical justification of the as-
sumption.

(1) For mobile sources generating credits from a shutdown,
the amount of MERCs generated will be reduced by 15% or 0.1 ton per
year, whichever is greater.

(2) The amount of MERCs generated will be adjusted to
account for the quality of the data used to quantify the emissions.
The reduction will be 15% or 0.1 ton per year, whichever is greater,
for records supporting alternative methods approved according to
§101.302(e) of this title (relating to General Provisions).

(3) If the mobile source is subject to an adjustment based
on both the reduction strategy being a shutdown and the quality of
the data used to quantify the emissions, the total combined reduction
to the amount of MERCs generated will be 20% or 0.1 ton per year,
whichever is greater.

(d) Emission offsets. Mobile source reduction strategies that
reduce emissions in one criteria pollutant or precursor for which an
area is designated nonattainment, yet result in an emissions increase
of another criteria pollutant or precursor for which that same area is
nonattainment and from the same mobile source, must be required to
offset the resulting increase at a 1:1 ratio with ERCs or MERC:s.

(e) MERC certification.

(1) The generator of the reduction from a mobile source
with potential MERCs shall submit an application form specified by the
executive director and signed by an authorized account representative
[Mobile sources with potential MERCs shall submit to the exccutive
director an MEC-1 Eorm; Application for Mobile Emission Credits;
within 180 days of implementation of the strategy. Upon approval of
the application, the executive director shall issue a MERC certificate(s)
te%hepersemeempaﬂ&gbusiﬂes&,efg&nizaﬁemefpubheeﬁﬁtygeﬁer-
the total amount of certified emission eredits; the quantity available on
an annual basis, and the date upon which the last annualized emission
reduction expires|.

(A) Applications will be reviewed to determine the
credibility of the reductions. Reductions determined to be creditable
will be certified by the executive director and a MERC will be issued
to the owner of the mobile source except as specified in §101.302(n)
of this title.

(B) The application for MERCs must be submitted no
more than two years after the date of the emissions reduction, except
as provided by subparagraph (C) of this paragraph.

(C) For a mobile source, the application for MERCs
may be submitted as follows.
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(i) _For emission reductions that occurred after June
1, 2013 and prior to January 1, 2015, the application for MERCs must
be submitted by December 31, 2017.

(ii) For emissions reductions that occurred between

(C) the amount of emission credits generated;

(D) documentation supporting the mobile source base-
line activity, mobile source baseline emission rate, historical adjusted
emissions, SIP emissions, mobile source baseline emissions, and the

January 1, 2015 and January 1, 2017, the application for MERCs may
be submitted up to three years after the date of the emissions reduction.

(iii) The application deadline exceptions specified in
clauses (i) and (ii) of this subparagraph no longer apply after December
31, 2019.

(iv) Emission credits certified under the application
deadline exceptions specified in clauses (i) and (ii) of this subparagraph
or certified for mobile source emission reductions occurring before and
included on an application submitted, but not acted on, before January
1, 2017 shall be available for use for 72 months from the date of the

mobile source strategy emissions;

(E) a complete description of the protocol used to cal-
culate the emission reduction generated;

(F) the actual calculations performed by the generator
to determine the amount of emission credits generated; and

(G) a demonstration that the reductions are surplus to
all local, state, and federal rules and to emission modeled in the SIP.

(6) [€H] MERCs will be made enforceable with an Emis-
sions Banking and Trading Certification Form (Form EBT-CERT),

emission reduction in lieu of the provisions outlined in §101.309(b)(2)

or equivalent form approved by the executive director, that may

of this title (relating to Emission Credit Banking and Trading).

(2) MERGC:s will be determined and certified in accordance
with §101.302(e) [§104302¢d)] of this title (relating to General Provi-

sions) using:

(A) EPA methodologies, when available;

(B) actual monitoring results, when available;

(C) calculations using the most current EPA mobile
emissions factor model or other model as applicable; or

(D) calculations using creditable emission reduction
measurement or estimation methodologies that satisfactorily address
the analytical uncertainties of mobile source emissions reduction
strategies.

(3) The expected remaining useful life of the mobile source
shall be determined based on the assumptions used in the models in the

contain special conditions including, but not limited to: [by ebtaining
an agreed order that sets a new maximum allowable mobile source
cmission limit.]

(A) written certification and photographs for mobile
sources that are made permanently inoperable for replacement or
shutdown;

(B) where applicable, a certified or duplicate Texas
Nonrepairable Vehicle Title for mobile sources that are made perma-
nently inoperable for replacement or shutdown;

(C) abill of sale and bill of lading for mobile sources
that are permanently removed from North America for replacement
or shutdown and any additional information required by the executive
director; and

(D) anew maximum allowable mobile source emission

limit.

applicable state implementation plan (SIP) revision or on a case-by-
case basis approved by the executive director when a type of mobile
source is not reflected in these models. Except as provided in para-
graph (4) of this subsection, the amount of MERC:s certified for a given
emissions reduction will be determined by the emissions reduction for
the expected remaining useful life of the mobile source(s), annualized

over 25 years.

(4) The requirement to consider the expected remaining
useful life of the mobile source and to annualize the emissions reduc-
tion over 25 years, as described in paragraph (3) of this subsection,
does not apply if a capture and control system is used to reduce mobile
source emissions. Instead, the MERC calculation will include the fol-
lowing.

(A) The strategic emissions used in the MERC calcu-
lation must include the mobile source emissions that are not captured
by the capture and control system. In addition, the strategic emissions
must also include any emissions that are not controlled by the system
after capture and any emissions caused by or as a result of operating

the system.

(B) The initial owner of the MERC:s is the owner or op-
erator of the capture and control system.

(5) [63)] Anapplication for MERCs must include, but is not
limited to, a form specified by the executive director that is [completed
MEC-1 Eorm] signed by an authorized account representative, [of the
apphieant] along with the following information for each pollutant re-
duced by each applicable mobile source:

(A) the date of the reduction;

(B) acomplete description of the generation strategy;

$§101.306. Emission Credit Use.

(a) Uses for emission credits. Unless precluded by a commis-
sion order or a condition or conditions within an authorization under
the same commission account number, emission credits may be used
as the following:

(1) offsets for anew source, as defined in §101.1 of this title
(relating to Definitions), or major modification to an existing source;

(2) mitigation offsets for action by federal agencies under
40 Code of Federal Regulations Part 93, Subpart B, Determining Con-
formity of General Federal Actions to State or Federal Implementation
Plans;

(3) an alternative means of compliance with volatile or-
ganic compound and nitrogen oxides reduction requirements to the ex-
tent allowed in Chapters 115 and 117 of this title (relating to Control
of Air Pollution from Volatile Organic Compounds; and Control of Air
Pollution from Nitrogen Compounds);

(4) reductions certified as emission credits may be used in
netting by the original applicant, if not used, sold, reserved for use, or
otherwise relied upon, as provided by Chapter 116, Subchapter B of
this title (relating to New Source Review Permits); or

(5) compliance with other requirements as allowed in any
applicable local, state, and federal requirement.

(b) Credit use calculation.

(1) The number of emission credits needed by the user for
offsets shall be determined as provided by Chapter 116, Subchapter B
of this title.
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(2) For emission credits used in compliance with Chapter
115 or 117 of this title, the number of emission credits needed should
be determined according to the following equation plus an additional
10% to be retired as an environmental contribution.
Figure: 30 TAC §101.306(b)(2) (No change.)

(3) For emission credits used to comply with §§117.123,
117.320, 117.323, 117.423, 117.1020, or 117.1220 of this title (relat-
ing to Source Cap; and System Cap), the number of emission cred-
its needed for increasing the 30-day rolling average emission cap or
maximum daily cap should be determined according to the following
equation plus an additional 10% to be retired as an environmental con-
tribution.
Figure: 30 TAC §101.306(b)(3) (No change.)

(4) Emission credits used for compliance with any other
applicable program should be determined in accordance with the re-
quirements of that program and must contain at least 10% extra to be
retired as an environmental contribution, unless otherwise specified by
that program.

(c) Notice of intent to use emission credits.

(1) [Applieation to use ERCs:] The executive director will
not accept an application to use emission credits [ERCs] before the
emission credit [ER€] is available in the compliance account for the
site where it will be used. If the emission credit [ERE] will be used for
offsets, the executive director will not accept the emission credit [ERC]
application before the applicable permit application is administratively
complete.

(A) The user shall submit a completed application at
least 90 days before the start of operation for an emission credit [ER€C]
used as offsets in a permit in accordance with Chapter 116 of this title
(relating to Control of Air Pollution by Permits for New Construction
or Modification).

(B) The user shall submit a completed application at
least 90 days before the planned use of an emission credit [ERC] for
compliance with the requirements of Chapter 115 or 117 of this title or
other programs.

(C) If the executive director approves the emission
credit [ERE] use, the date the application is submitted will be consid-
ered the date the emission credit [EREC] is used.

) cation fo use mobi . et ;

HA) FEor MERCs which are to be used as offsets in a
New Seuree Review permit in aceordance with Chapter H6 of this
to eonstruetion; the offsets must be provided through submittal of &
[(B) For emission credits that are to be used for compli-
anee with the requirements of Chapter H5 or H7 of this title or other
programs, the user must submit a completed application at least 90 days
prior to the planned use of the MERC. MERCs may be used only after
the exeeutive director grants approval of the notice of intent to use: The
user must also keep a copy of the notice and all backup in accordance
with $104302(g) of this title (relating to General Provisions)
(2) [€3)] If the executive director denies the facility or mo-
bile source's use of emission credits, any affected person may file a
motion for reconsideration within 60 days of the denial. Notwithstand-
ing the applicability provisions of §50.31(c)(7) of this title (relating
to Purpose and Applicability), the requirements of §50.39 of this title
(relating to Motion for Reconsideration) shall apply. Only an affected
person may file a motion for reconsideration.

(d) Inter-pollutant use of emission credits [ERCs]. With prior
approval from the executive director and the United States Environ-
mental Protection Agency, a nitrogen oxides or volatile organic com-
pound emissions credit [ERE] may be used to meet the offset require-
ments for the other ozone precursor if photochemical modeling demon-
strates that the overall air quality and the regulatory design value in the
nonattainment area of use will not be adversely affected by the substi-
tution.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700984

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 239-2613

¢ ¢ ¢

DIVISION 4. DISCRETE EMISSION CREDIT
PROGRAM

30 TAC §§101.370, 101.372 - 101.374, 101.376

Statutory Authority

The amended sections are proposed under Texas Water Code
(TWC), §5.102, concerning General Powers, TWC, §5.103,
concerning Rules, and TWC, §5.105, concerning General
Policy, that authorize the commission to adopt rules necessary
to carry out its powers and duties under the TWC; and under
Texas Health and Safety Code (THSC), §382.017, concerning
Rules, that authorizes the commission to adopt rules consistent
with the policy and purposes of the Texas Clean Air Act. The
rulemaking is proposed under THSC, §382.002, concerning
Policy and Purpose, that establishes the commission's purpose
to safeguard the state air resources, consistent with the pro-
tection of public health, general welfare, and physical property;
THSC, §382.011, concerning General Powers and Duties, that
authorizes the commission to control the quality of the state's
air;, THSC, §382.012, concerning State Air Control Plan, that
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state's air;, THSC,
§382.014, concerning Emission Inventory, that authorizes the
commission to require a person whose activities cause air
contaminant emissions to submit information to enable the com-
mission to develop an emissions inventory; THSC, §382.016,
concerning Monitoring Requirements; Examination of Records,
that authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; and THSC, §382.021, concerning
Sampling Methods and Procedures, that authorizes the com-
mission to prescribe the sampling methods and procedures to
determine compliance with its rules. The amended sections
are also proposed under THSC, §382.023, concerning Orders,
and §382.036, concerning Cooperation and Assistance. The
rulemaking is also proposed under Federal Clean Air Act
(FCAA), 42 United States Code, §§7401, et seq., which requires
states to submit SIP revisions that specify the manner in which
the national ambient air quality standard will be achieved and
maintained within each air quality control region of the state.
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The proposed amendments implement THSC, §§382.002,
382.011, 382.012, 382.014, 382.016, 82.017. 382.021, 382.023,
and 382.036.

$101.370.  Definitions.

Unless specifically defined in the Texas Clean Air Act or in §3.2 or
§101.1 of this title (relating to Definitions), the terms used by the com-
mission have the meanings commonly ascribed to them in the field of
air pollution control. In addition, the following words and terms, when
used in this division, have the following meanings, unless the context
clearly indicates otherwise.

(1) Activity--The amount of activity at a facility or mobile
source measured in terms of production, use, raw materials input, ve-
hicle miles traveled, or other similar units that have a direct correlation
with the economic output and emission rate of the facility or mobile
source.

(2) Actual emissions--The total emissions during a selected
time period, using the facility's or mobile source's actual daily operat-
ing hours, production rates, or types of materials processed, stored, or
combusted during that selected time period.

(3) Areasource--Any facility included in the agency emis-
sions inventory under the area source category.

(4) Baseline emissions--The facility's emissions, in tons
per year, [eceurring]| before implementation of an emission reduction
[strategy] and calculated as the lowest of the facility's historical
adjusted emissions or state implementation plan (SIP) emissions,
except that the SIP emissions value is only considered for a facility in
a nonattainment area.

(5) Certified--Any emission reduction that is determined to
be creditable upon review and approval by the executive director.

(6) Curtailment--A reduction in activity level at any facility
or mobile source.

(7) Discrete emission credit--A discrete emission reduction
credit or mobile discrete emission reduction credit.

(8) Discrete emission reduction credit--A certified emis-
sion reduction that is created by reducing emissions from a facility
during a generation period, quantified after the generation period, and
expressed in tenths of a ton.

(9) Emission rate--The facility's rate of emissions per unit
of activity.

(10) Emission reduction--A [An aetual] reduction in actual
emissions from a facility or mobile source.

(11) Emission reduction strategy--The method imple-
mented to reduce the facility's or mobile source's emissions beyond
that required by state or federal law, regulation, or agreed order.

(12) Facility--As defined in §116.10 of this title (relating to
General Definitions).

(13) Generation period--The discrete period of time, not
exceeding 12 months, over which a discrete emission [reduetion] credit
is created.

(14)  Generator--The owner or operator of a facility or mo-
bile source that creates an emission reduction.

(15) Historical adjusted emissions--The [faeility's] emis-
sions occurring before implementation of an emission reduction strat-
egy and adjusted for any local, state, or federal requirement, calculated
using the following equation.

Figure: 30 TAC §101.370(15)

[Eigure: 30 TAC §10613706(5)]

(16) Mobile discrete emission reduction credit--A certified
emission reduction from a mobile source or group of mobile sources
that is created during a generation period, quantified after the period in
which emissions reductions are made, and expressed in tenths of a ton
[tens].

(17) Mobile source--A source included in the agency's
emissions inventory under the mobile source category [On-read
marine vessels)].

(18) Mobile source baseline activity--The level of activity
of a mobile source during the applicable mobile source baseline emis-
sions period.

(19) Mobile source baseline emissions--The mobile
source's actual emissions, in tons per year, occurring prior to a mobile
emission reduction strategy calculated as the lowest of the historical
adjusted emissions or state implementation plan emissions [preduet of
rate not to exceed all limitations required by applicable local; state;
and federal rules and regulations].

(20) Mobile source baseline emissions rate--The mobile
source's rate of emissions per unit of mobile source baseline activity
during the mobile source baseline emissions period.

(21) Ozone season--The portion of the year when ozone
monitoring is federally required to occur in a specific geographic area,
as defined in 40 Code of Federal Regulations Part 58, Appendix D,
§2.5.

(22) Point source--A facility included in the agency's emis-
sions inventory under the point source category.

(23) Primarily operated--When the activity is at least 85%
within a specific nonattainment area.

(24) Projection-base year--The year of the emissions in-
ventory used to project or forecast future-year emissions for modeling
point sources in a state implementation plan revision.

(25) [€22)] Protocol--A replicable and workable method of
estimating emission rates or activity levels used to calculate the amount
of emission reduction generated or credits required for facilities or mo-
bile sources.

(26) [23)] Quantifiable--An emission reduction that can be
measured or estimated with confidence using replicable methodology.

(27) [24)] Real reduction--A reduction in which actual
emissions are reduced. Emissions reductions that result from any of
the following are not considered a real reduction:

(A) lowering the allowable emission limit in a permit
without a physical change or change in method of operation;

(B) shifting a vent gas stream or other pollution or waste
stream to another site;

(C) amobile source that is not capable of being operated
as intended; or

(D) achange in an emissions factor or emissions calcu-
lation equation.

(28) [25)] Shutdown--The cessation of an activity produc-
ing emissions at a facility or mobile source.
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(29) [26)] Site--As defined in §122.10 of this title (relating
to General Definitions).

(30) [ED] State implementation plan--A plan that pro-
vides for attainment and maintenance of a primary or secondary
national ambient air quality standard as adopted in 40 Code of Federal
Regulations Part 52, Subpart SS.

(31) State implementation plan (SIP) emissions--SIP emis-
sions are determined as follows.

(A) For point sources, SIP emissions are facility-spe-
cific values based on the emissions data in the state's annual emissions
inventory (EI) for the year used to develop the projection-base year in-
ventory for the modeling included in an attainment demonstration (AD)
SIP revision, used for the attainment inventory for a maintenance plan
SIP revision, or used in an EI SIP revision, as applicable under sub-
paragraph (B)(i) - (iv) of this paragraph. For area and mobile sources,
SIP emissions are calculated values based on actual operations during
the latest triennial National Emissions Inventory year used to develop
the modeling included in an AD SIP revision, used for the attainment
inventory for a maintenance plan SIP revision, or used in an EI SIP re-
vision, as applicable under subparagraph (B)(i) - (iv) of this paragraph.

(B) The applicable SIP revision must be for the nonat-
tainment area where the facility is located, or for mobile sources where
the mobile source is primarily operated, and must be for the criteria
pollutant, or include the precursor pollutant, for which the applicant is
requesting credits. The applicable SIP revision is:

(i) an AD SIP revision or a maintenance plan SIP
revision, whichever was most recently submitted to the United States
Environmental Protection Agency (EPA) for the current National Am-
bient Air Quality Standard (NAAQS);

(ii) _if the SIP revisions identified in clause (i) of this
subparagraph have not been submitted to the EPA, an AD SIP revision
or a maintenance plan SIP revision, whichever was most recently sub-
mitted to the EPA for an earlier NAAQS issued in the same averaging
time and the same form as the current NAAQS;

(iii) _ if the SIP revisions identified in clauses (i) and
(i1) of this subparagraph have not been submitted to the EPA, the most
recent EI SIP revision submitted to the EPA; or

(iv) _ifthe SIP revisions identified in clauses (i) - (iii)
of this subparagraph have not been submitted to the EPA, the EI SIP
revision that will be submitted to the EPA.

(C) The total amount of SIP emissions available for
credit generation will be set for area, non-road mobile, and on-road
mobile source categories.

(i) Total creditable area source emissions are 75% of
the total area source emissions excluding residential area sources in the
applicable SIP revision.

(ii) Total creditable non-road mobile source emis-
sions are 75% of the total non-road mobile source emissions in the ap-
plicable SIP revision.

(iii) Total creditable on-road mobile source emis-
sions are 85% of the total on-road mobile source emissions in the
applicable SIP revision.

(D) The SIP emissions for a facility or mobile source
may not exceed any applicable local, state, or federal requirement.

(E) Theyear used to determine SIP emissions is as spec-
ified in subparagraph (A) of this paragraph, unless a different year is

specifically identified otherwise by the commission in the most recent
SIP revision adopted after December 31, 2017.

%QedeefF—edemlReguLa&eﬂsPart%Subp&ﬁAfe;theye&rused
to represent the facility's emissions in a SIP revision. The applicable
SIP revision must be for the nonattainment area where the faeility
is located and must be for the criteria pollutant, or include the pre-
SIP emissions may not exceed any applicable loeal; state; or federal
year that:]

HA) was used to develop the projection-base year in-
ventory for the modeling included in an attainment demonstration (AD)
SIP revision or the attainment inventory for a maintenanee plan SIP
revision; whichever was meost recently submitted to the United States
Envirenmental Protection Ageney (EPA) for the eurrent National Am-

HB) if the SIP revisions identified in subparagraph (A)
of this paragraph have not been submitted to the EPA; was used to
in an AD SIP revision or the attainment inventory for a maintenance
plan SIP revision, whichever was most recently submitted to the EPA
for an earlier NAAQS issued in the same averaging time and the same
form as the eurrent NAAQS:}

HE) if the SIP revisions identified in subparagraphs (A)
and (B) of this paragraph have not been submitted to the EPA; corre-
sponds to the El for the most recent El SIP revision submitted to the
EPA; or]

D) ifthe SIP revisions identified in subparagraphs (A)
- {6) of this paragraph have not been submitted to the EPA; corresponds
to the EI that will be used for the EI SIP revision that will be submitted
to the EPA}

(32) [29)] Strategy activity--The facility's or mobile
source's level of activity during the discrete emission reduction credit
generation period.

(33) [39)] Strategy emission rate--The facility's or mobile
source's emission rate during the discrete emission reduction credit
generation period.

(34) [BH] Surplus--An emission reduction that is not oth-
erwise required of a facility or mobile source by any applicable local,
state, or federal requirement and has not been otherwise relied upon in
the state implementation plan.

(35) [€32)] Use period--The period of time over which the
user applies discrete emission credits to an applicable emission reduc-
tion requirement.

(36) [(33)] User--The owner or operator of a facility or mo-
bile source that acquires and uses discrete emission reduction credits
to meet a regulatory requirement, demonstrate compliance, or offset an
emission increase.

(37) [4)] Use strategy--The compliance requirement for
which discrete emission credits are being used.

$101.372.  General Provisions.
(a) Applicable pollutants.

(1) A discrete emission [reduetion] credit [(BPERCE)] may
be generated from a reduction of a criteria pollutant, excluding lead, or
a precursor of a criteria pollutant.
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(2) A discrete emission credit [DERC] generated from the
reduction of one pollutant or precursor may not be used to meet the
requirements for another pollutant or precursor, except as provided in
§101.376 of this title (relating to Discrete Emission Reduction Credit
Use).

H2) Reductions of volatile organie OC); ni-
particulate matter with an aerodynamic diameter of less than or equal
to a nominal ten microns (PM.) may qualify as mobile diserete emis-
sion reduction eredits (IMDERCs) as appropriate. Reductions of other
ﬁetbeusedtemeetthefedueﬁeﬂfeqaﬁementsferaﬂe&herpel—lu%&n%
unless urban airshed modeling demeonstrates that one may be substi-
tuted for another subject to approval by the executive director and the

(b) Eligible generator categories. Eligible categories include
the following:

(1) facilities, (including point and area sources);

(2) mobile sources; or

(3) any facility, including area sources, or mobile source
associated with actions by federal agencies under 40 Code of Federal
Regulations Part 93, Subpart B, Determining Conformity of General
Federal Actions to State or Federal Implementation Plans.

(c) Ineligible generator categories. The following categories
are not eligible to generate discrete emission credits:

(1) residential area sources;

(2) facilities or mobile sources that do not have records for
approved or approvable methods to quantify emissions;

(3) on-road mobile sources that are not part of an indus-
trial, commercial, nonprofit, institutional, or municipal/government
fleet; and

(4) mobile sources within a nonattainment area that do not
primarily operate within that nonattainment area with the exception of
marine and locomotive sources that use capture and control emissions

reduction systems.
(d) [€e)] Discrete emission credit requirements.

(1) A DERC is a certified emission reduction that:

(A) must be real, quantifiable, and surplus at the time
the DERC is generated;

(B) must occur after the year used to determine the state
implementation plan (SIP) emissions for a facility in a nonattainment
area; and

(C) mustoccur at a facility with SIP emissions [reperted
before implementation of the emission reduction strategy] for a facility
in a nonattainment area. Individual facilities in a nonattainment area
that were not operated during the year of the SIP emissions may not be
used to generate DERCs.

(2) To be creditable as an MDERC, an emission reduction
must meet the following:

(A) the reduction must be real, quantifiable, and surplus
at the time it is created;

(B) the reduction must have occurred after the SIP
emissions year for a mobile source in a nonattainment area; and [mest
reeent year of emissions inventory used in the SIP for all applicable
pollutants;]

(C) for amobile source in a nonattainment area, the mo-
bile source [souree's emissions] must have operated during the SIP
emissions year. [been represented in the emissions inventory used for
the SIP; and]

D) the mobile sources must have been included in the
attainment demonstration baseline emissions inventory: If a mobile re-
duction implemented is not in the baseline for emissions; this reduction
doees not constitute a diserete emission reduction}

(3) Emission reductions from a facility or mobile source
[whieh are] certified as discrete emission credits under this division
cannot be recertified in whole or in part as emission credits under an-
other division within this subchapter.

(e) [€d)] Protocol.

(1) All generators or users of discrete emission credits must
use a protocol which has been submitted by the executive director to
the United States Environmental Protection Agency (EPA) [EPA] for
approval, if existing for the applicable facility or mobile source, to mea-
sure and calculate baseline emissions. If the generator or user wishes
to deviate from a protocol submitted by the executive director, EPA ap-
proval is required before the protocol can be used. Protocols shall be
used as follows.

(A) The owner or operator of a facility subject to the
emission specifications under §§117.110, 117.310, 117.410, 117.1010,
117.1210, 117.1310, 117.2010, 117.2110, or 117.3310 of this title
(relating to Emission Specifications for Attainment Demonstration;
Emission Specifications for Eight-Hour Attainment Demonstration;
and Emission Specifications) shall use the testing and monitoring
methodologies required under Chapter 117 of this title (relating to
Control of Air Pollution for Nitrogen Compounds) to show compliance
with the emission specification for that pollutant.

(B) The owner or operator of a facility subject to the
control requirements or emission specifications under Chapter 115 of
this title (relating to Control of Air Pollution from Volatile Organic
Compounds) shall use the testing and monitoring methodologies re-
quired under Chapter 115 of this title to show compliance with the ap-
plicable requirements.

(C) For area sources, except as specified in subpara-
graphs (A) and (B) of this paragraph, the owner or operator of a facility
subject to the requirements under Chapter 106 of this title (relating to
Permits by Rule) or a permit issued under Chapter 116 of this title (re-
lating to Control of Air Pollution by Permits for New Construction or
Modification) shall use the testing and monitoring methodologies re-
quired under Chapter 106 or a permit issued under Chapter 116 of this
title to demonstrate compliance with the applicable requirements.

(D) [€S)] The executive director may approve the use
of a methodology approved by the EPA to quantify emissions from the
same type of facility.

(E) [€®)] Except as specified in subparagraph (D) [(6)]
of this paragraph, if the executive director has not submitted a protocol
for the applicable facility or mobile source to the EPA for approval, the
following applies:

(i) the amount of discrete emission credits from a
facility or mobile source, in tons, will be determined and certified based
on quantification methodologies at least as stringent as the methods
used to demonstrate compliance with any applicable requirements for
the facility or mobile source;

(ii) the generator shall collect relevant data suffi-
cient to characterize the facility's or mobile source's emissions of the
affected pollutant and the facility's or mobile source's activity level
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for all representative phases of operation in order to characterize the
facility's or mobile source's baseline emissions;

(iii)  the owner or operator of a facility with a contin-
uous emissions monitoring system or predictive emissions monitoring
system in place shall use this data in quantifying emissions;

(iv) the chosen quantification protocol must be made
available for public comment for a period of 30 days and must be view-
able on the commission's website;

(v) the chosen quantification protocol and any com-
ments received during the public comment period must, upon approval
by the executive director, be submitted to the EPA for a 45-day ade-
quacy review; and

(vi) quantification protocols may not be accepted for
use with this division if the executive director receives a letter objecting
to the use of the protocol from the EPA during the 45-day adequacy
review or the EPA proposes disapproval of the protocol in the Federal
Register.

(2) Ifthe monitoring and testing data specified in paragraph
(1) of this subsection is missing or unavailable, the generator or user
shall determine the facility's emissions for the period of time the data
is missing or unavailable using the most conservative method for re-
placing the data and these listed methods in the following order:

(A) continuous monitoring data;
(B) periodic monitoring data;
(C) testing data;

(D) manufacturer's data;

(E) EPA Compilation of Air Pollution Emission Factors
(AP-42), September 2000; or

(F) material balance.

(3) When quantifying actual emissions in accordance with
paragraph (2) of this subsection, the generator or user shall submit the
justification for not using the methods in paragraph (1) of this subsec-
tion and submit the justification for the method used.

(f) Credit application. Beginning January 1, 2018, a credit ap-
plication must be submitted through the State of Texas Environmental
Reporting System (STEERS) unless the applicant receives prior ap-
proval from the executive director for an alternative means of applica-
tion submission.

(g) [€e)] Credit certification.

(1) The amount of discrete emission credits must be
rounded down to the nearest tenth of a ton when generated and must
be rounded up to the nearest tenth of a ton when used. An individual
area source facility, aggregated fugitive emissions, or aggregated
mobile sources that cannot generate at least 0.1 ton of credit after all
adjustments are applied may not generate discrete emission credits.
Fugitive emissions or mobile source emissions aggregated to meet
the requirement that emission reductions be certified for at least 0.1
ton must be represented on the same application and will have an
application deadline determined by the earliest emission reduction
date among the aggregated sources.

(2) The executive director shall review an application for
certification to determine the credibility of the reductions and may cer-
tify reductions. Each DERC certified will be assigned a certificate num-
ber. Reductions determined to be creditable will be certified by the ex-
ecutive director.

(3) The applicant will be notified in writing if the executive
director denies the discrete emission credit notification. The applicant
may submit a revised application in accordance with the requirements
of this division.

(4) If a facility's or mobile source's emissions exceed any
applicable local, state, or federal requirement, reductions of emissions
exceeding the requirement may not be certified as discrete emission
credits.

(h) [€H] Geographic scope. Except as provided in paragraph
(7) of this subsection and §101.375 of this title (relating to Emission
Reductions Achieved Outside the United States), only emission reduc-
tions generated in the State of Texas may be creditable and used in the
state with the following limitations.

(1) wvolatile organic compounds (VOC) [VOC] and nitro-
gen oxides (NO,) [NO;] discrete emission credits generated in an ozone
attainment area may be used in any county or portion of a county des-
ignated as attainment or unclassified, except as specified in paragraphs
(4) and (5) of this subsection and may not be used in an ozone nonat-
tainment area.

(2) VOC and NO, discrete emission credits generated in
an ozone nonattainment area may be used either in the same ozone
nonattainment area in which they were generated, or in any county or
portion of a county designated as attainment or unclassified.

(3) VOC and NO, discrete emission credits generated in an
ozone nonattainment area may not be used in any other ozone nonat-
tainment area, except as provided in this subsection.

(4) VOC discrete emission credits are prohibited from use
within the covered attainment counties, as defined in §115.10 of this
title (relating to Definitions), if generated outside of the covered attain-
ment counties. VOC discrete emission credits generated in a nonat-
tainment area may be used in the covered attainment counties, except
those generated in El Paso.

(5) NO, discrete emission credits are prohibited from use
within the covered attainment counties, as defined in §115.10 of this
title, if generated outside of the covered attainment counties. NO, dis-
crete emission credits generated in a nonattainment area, except those
generated in El Paso, may be used in the covered attainment counties.

(6) carbon monoxide (CO), sulfur dioxide (SO)), [€O;
SO, and PM_] discrete emission credits must be used in the same
metropolitan statistical area (as defined in Office of Management
and Budget Bulletin Number 93-17 entitled "Revised Statistical
Definitions for Metropolitan Areas" dated June 30, 1993) in which the
reduction was generated.

(7) VOC and NO, discrete emission credits generated in
other counties, states, or emission reductions in other nations may be
used in any attainment or nonattainment county provided a demonstra-
tion has been made and approved by the executive director and the EPA,
to show that the emission reductions achieved in the other county, state,
or nation improve the air quality in the county where the credit is being
used.

(i) [€2)] Ozone season. In areas having an ozone season of less
than 12 months (as defined in 40 Code of Federal Regulations Part 58,
Appendix D) VOC and NO, discrete emission credits generated outside
the ozone season may not be used during the ozone season.

[éh)] Recordkeeping. The generator must maintain a copy
of all forms and backup information submitted to the executive director
for a minimum of five years, following the completion of the genera-
tion period. The user shall maintain a copy of all forms and backup
information submitted to the executive director for a minimum of five
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years, following the completion of the use period. Other relevant ref-
erence material or raw data must also be maintained on-site by the par-
ticipating facilities or mobile sources. The user must also maintain a
copy of the generator's notice and backup information for a minimum
of five years after the use is completed. The records must include, but
not necessarily be limited to:

(1) the name, emission point number, and facility identi-
fication number of each facility or any other identifying number for
mobile sources using discrete emission credits;

(2) the amount of discrete emission credits being used by
each facility or mobile source; and

(3) the certificate number of each discrete emission credit
used by each facility or mobile source.

(k) [€#)] Public information. All information submitted with
notices, reports, and trades regarding the nature, quantity of emissions,
and sales price associated with the use, or generation of discrete emis-
sion credits is public information and may not be submitted as confi-
dential. Any claim of confidentiality for this type of information, or
failure to submit all information may result in the rejection of the dis-
crete emission reduction application. All nonconfidential notices and
information regarding the generation, use, and availability of discrete
emission credits may be obtained from the registry.

() [6)] Authorization to emit. A discrete emission credit cre-
ated under this division is a limited authorization to emit the specified
pollutants in accordance with the provisions of this section, the Fed-
eral Clean Air Act, and the Texas Clean Air Act, as well as regulations
promulgated thereunder. A discrete emission credit does not constitute
a property right. Nothing in this division should be construed to limit
the authority of the commission or the EPA to terminate or limit such
authorization.

(m) [@9] Program participation. The executive director has
the authority to prohibit a person from participating in discrete emission
credit trading either as a generator or user, if the executive director
determines that the person has violated the requirements of the program
or abused the privileges provided by the program.

(n) [@®] Compliance burden and enforcement.

(1) The user is responsible for assuring that a sufficient
quantity of discrete emission credits are acquired to cover the appli-
cable facility or mobile source's emissions for the entire use period.

(2) The user is in violation of this section if the user does
not possess enough discrete emission credits to cover the compliance
need for the use period. If the user possesses an insufficient quantity of
discrete emission credits to cover its compliance need, the user will be
out of compliance for the entire use period. Each day the user is out of
compliance may be considered a violation.

(3) A user may not transfer its compliance burden and legal
responsibilities to a third-party participant. A third-party participant
may only act in an advisory capacity to the user.

(0) [6m)] Credit ownership. The owner of the initial discrete
emission credit certificate shall be the owner or operator of the mobile
source creating the emission reduction. The executive director may
approve a deviation from this subsection considering factors such as,
but not limited to:

(1) whether an entity other than the owner or operator of
the mobile source incurred the cost of the emission reduction strategy;
or

(2) whether the owner or operator of the mobile source
lacks the potential to generate one tenth of a ton of credit.

$§101.373.  Discrete Emission Reduction Credit Generation and Cer-
tification.
(a) Emission reduction strategy.

(1) A discrete emission reduction credit (DERC) may be
generated using one of the following strategies or any other method
that is approved by the executive director:

(A) the installation and operation of pollution control
equipment that reduces emissions below the baseline emissions for the
facility; or

(B) a change in the manufacturing process, other than
a shutdown or curtailment, that reduces emissions below the baseline
emissions for the facility.

(2) A DERC may not be generated using the following
strategies:

(A) ashutdown or curtailment of an activity at a facility,
either permanent or temporary;

(B) a modification or discontinuation of any activity
that is otherwise in violation of a local, state, or federal requirement;

(C) an emission reduction required to comply with any
provision under 42 United States Code (USC), Subchapter I regarding
tropospheric ozone, or 42 USC, Subchapter IV-A regarding acid depo-
sition control;

(D) an emission reduction of hazardous air pollutants,
as defined in 42 USC, §7412, from application of a standard promul-
gated under 42 USC, §7412;

(E) an emission reduction from the shifting of activity
from one facility to another facility at the same site;

(F) an emission reduction credited or used under any
other emissions trading program;

(G) an emission reduction occurring at a facility that
received an alternative emission limitation to meet a state reasonably
available control technology requirement, except to the extent that the
emissions are reduced below the level that would have been required
had the alternative emission limitation not been issued;

(H) an emission reduction from a facility authorized in
a flexible permit, unless the reduction is permanent and enforceable or
the generator can demonstrate that the emission reduction was not used
to satisfy the conditions for the facilities under the flexible permit;

(I) that portion of an emission reduction funded through
a state or federal program, unless specifically allowed under that pro-
gram;

(J) an emission reduction from a facility subject to Di-
vision 2, 3, or 6 of this subchapter (relating to Emissions Banking and
Trading Allowances; Mass Emissions Cap and Trade Program; and
Highly Reactive Volatile Organic Compound Emissions Cap and Trade
Program); or

(K) an emission reduction from a facility without state
implementation plan (SIP) emissions if the facility is located in a nonat-
tainment area.

(b) DERC baseline emissions.

(1) For a facility located in an area designated as nonattain-
ment for a criteria pollutant, and the pollutant being reduced is either
the same criteria pollutant or a precursor of that criteria pollutant, the
baseline emissions may not exceed the facility's SIP emissions. If the
pollutant being reduced is not the same criteria pollutant for which the
area is designated nonattainment or a precursor of that criteria pollu-
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tant, then baseline emissions are limited as specified in paragraph (3)
of this subsection.

(2) The activity and emission rate used to calculate the
facility's historical adjusted emissions must be determined from the
same two consecutive calendar years[; selected from the ten conseeu-

(A) For point sources, the historical adjusted emissions
must be from any two consecutive calendar years from the ten consec-
utive years immediately before the emissions reduction occurs.

(B) For area sources, the historical adjusted emissions
must be from any two consecutive calendar years from the five con-
secutive years immediately before the emissions reduction occurs un-
less detailed operational records are available for more than five years.
The historical adjusted emissions for an area source may be determined
from two consecutive calendar years up to six to ten consecutive years
immediately before the emissions reduction is achieved when detailed
operational records are available those years.

(3) For a facility located in an area that is not designated
nonattainment for the criteria pollutant being reduced, or the pollutant
being reduced is not a precursor of that criteria pollutant, the historical
adjusted emissions must be determined from two consecutive calendar
years that include or follow the 1990 emission inventory.

(4) For emission reduction strategies that exceed 12
months, the baseline emissions are established after the first year of
generation and are fixed for the life of each unique emission reduction
strategy. A new baseline must be established if the commission adopts
a SIP revision for the area where the facility is located.

(5) For a facility in existence less than 24 months or not
having two complete calendar years of activity data, a shorter period
of not less than 12 months may be considered by the executive director.

(c) DERC calculation.

(1) DERGC:s are calculated according to the following equa-
tion.
Figure: 30 TAC §101.373(c)(1) (No change.)

(2) For area sources, the amount of DERCs calculated will
be adjusted based on the quality of the data used to quantify emissions.
The adjustment will be:

(A) no reduction for the same type of records that are
required to be maintained by regulation or authorization for a facility
operating as a point source or as a component of a point source; or

(B) areduction of 15% or 0.1 ton, whichever is greater,
for records supporting approved alternative methods according to
§101.372(e) of this title (relating to General Provisions).

(3) [)] For a facility located in an area designated nonat-
tainment for a criteria pollutant, and the pollutant being reduced is ei-
ther the same criteria pollutant or a precursor of that criteria pollutant,
the sum of the reduction generated under paragraph (1) of this sub-
section and the total strategy emissions must not be greater than the
facility's historical adjusted emissions or SIP emissions, whichever is
less.

(4) [63)] For a facility located in an area that is not des-
ignated nonattainment for the criteria pollutant being reduced, or the
pollutant being reduced is not a precursor of that criteria pollutant, the
sum of the reduction generated under paragraph (1) of this subsection
and the total strategy emissions must not be greater than the facility's
historical adjusted emissions.

(d) DERC certification.

(1) An[The] application form specified [designated] by the
executive director and signed by an authorized account representative
must be submitted to the executive director no later than 90 days after
the end of the generation period and no later than 90 days after com-
pleting each 12 months of generation.

(2) A DERC must be quantified in accordance with
§101.372(e) [§164-372(d)] of this title (relating to General Provisions).
The executive director shall have the authority to inspect and request
information to assure that the emission reductions have actually been
achieved.

(3) Anapplication for DERCs must include, but is not lim-
ited to, a completed application form signed by an authorized represen-
tative of the applicant along with the following information for each
pollutant reduced at each applicable facility:

(A) the generation period;
(B) acomplete description of the generation activity;
(C) the amount of DERCs generated,

(D) for volatile organic compound reductions, a list of
the specific compounds reduced;

(E) documentation supporting the activity, emission
rate, historical adjusted emissions, SIP emissions, strategy emission
rate, and strategy activity;

(F) for point sources emissions inventory data for [each
of] the years used to determine the SIP emissions and historical ad-
justed emissions;

(G) the most stringent emission rate for the facility, con-
sidering all applicable local, state, and federal requirements;

(H) a complete description of the protocol used to cal-
culate the DERC generated; and

(I) the actual calculations performed by the generator to
determine the amount of DERCs generated.

$§101.374.  Mobile Discrete Emission Reduction Credit Generation
and Certification.

(a) Method of generation.

(1) Mobile discrete emission reduction credits (MDERC)
may be generated by any mobile source emission reduction strategy
that creates actual mobile source emission reductions under this divi-
sion (relating to Discrete Emission Credit Banking and Trading), and is
subject to the approval of the executive director. The number of years
that an emissions reduction strategy can be used to generate MDERCs
is limited by the expected remaining useful life of the mobile source
except if a capture and control system is used to reduce marine or lo-
comotive mobile source emissions. [commission:]

(2) MDERCs may not be generated from the following
strategies:

(A) that portion of reductions funded through a state or
federal program, unless specifically allowed under that program;

(B) through the transfer of emissions from one mobile
source to another mobile source within the same nonattainment area
and under common ownership or control; or

(C) reduction strategies resulting in secondary emis-
sions increases that exceed limits established under state or federal
rules or regulations.

(b) MDERC baseline emissions.
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(1) Mobile source baseline emissions must be calculated
with either measured emissions of an appropriately sized sample for
the participating mobile sources using a United States Environmental
Protection Agency (EPA)-approved test procedure, or estimated emis-
sions of the participating mobile sources using the most recent edition
of the EPA on-road or non-road mobile emissions factor model or other
model as applicable.

(2) The historical adjusted emissions and state implemen-

data used to quantify the emissions, the total combined reduction will
be 20% or 0.1 tons, whichever is greater.

(4) Ifacapture and control system is used to reduce mobile
source emissions, the strategy emissions used in the MDERC calcula-
tion must include the mobile source emissions that are not captured by
the system, any emissions that are not controlled by the system, and
any emissions caused by or as a result of operating and moving the
system. The initial owner of the MDERCsS is the owner or operator of

tation plan emissions must only include actual emissions that occurred

the capture and control system.

when the mobile source was operating inside a specific nonattainment
area.

(3) The activity data used to calculate mobile source's his-
torical adjusted emissions must be from any two consecutive calendar
years from the five consecutive years immediately before the emissions
reduction occurs unless detailed operational records are available for
more than five years. If these detailed operational records are available
and do not demonstrate decreasing use due to vehicle age or inoper-
ability, the historical adjusted emissions for a mobile source may be
determined from two consecutive calendar years up to six to ten con-

(d) Emission offsets. Mobile source reduction strategies that
reduce emissions in one criteria pollutant or precursor for which an
area is designated as nonattainment or near nonattainment, yet result in
an emissions increase from the same mobile source in another criteria
pollutant or precursor for which that same area is nonattainment or near
nonattainment, must be offset at a 1:1 ratio with DERCs or MERCs.

(e) MDERC certification.

(1) A designated application form signed by an authorized
account representative must [An MDEC-1 Form; Netice of Generation

secutive years immediately before the emissions reduction is achieved.

(4) For a mobile source in existence less than 24 months
or not having two complete calendar years of activity data, a shorter
period of not less than 12 months may be approved by the executive
director.

proposed mobile source reduction strategy must be the same as; or
lower than; those used or proposed to be used in the state implementa-
tion plan (SIP) in which the reduction strategy is propesed-}

(5) [63)] Baseline emissions for quantifying MDERCs
should include, but not be limited to, the following information and
data as appropriate:

(A) the emission standard to which the mobile source
is subject or the emission performance standard to which the mobile
source is certified;

(B) the estimated or measured in-use emissions levels
per unit of use from all significant mobile source emissions sources;

(C) the number of mobile sources in the participating
group;

(D) the type or types of mobile sources by model year;
and

(E) the actual activity level, hours of operation, or miles
traveled by type and model year.

(c) MDERC calculation. The quantity of MDERCs must be
calculated from the annual difference between the mobile source base-
line emissions and the strategy emissions. The MDERC must be based
on actual in-use emissions of the modified or substitute mobile source.

(1) For mobile sources generating credits from a shutdown,
the amount of MDERCs generated will be reduced by 15% or 0.1 ton,
whichever is greater.

(2) The amount of MDERCs generated will be adjusted to
account for the quality of the data used to quantify the emissions. The
reduction will be 15% or 0.1 ton, whichever is greater, for records sup-
porting approved alternative methods according to §101.372(e) of this
title (relating to General Provisions).

(3) If the mobile source is subject to an adjustment based
on both the reduction strategy being a shutdown and the quality of the

be submitted to the executive director no later than 90 days after the end
of the generation period [diserete emission reduction strategy activity
has been eompleted], or no later than 90 days after the completion of
each [the first] 12 months of generation. [Submission of the MDEC-1
Form shall continue every 12 months thereafter for each subsequent
year of generation:|

(2) MDERCs will be determined and certified in accor-
dance with §101.372(e) [§+64-372(d)] of this title [(relating to General
Provisiens)] using:

(A) EPA methodologies, when available;

(B) actual monitoring results, when available;

(C) calculations using the most current EPA mobile
emissions factor model or other model as applicable; or

(D) calculations using creditable emission reduction
measurement or estimation methodologies that satisfactorily address
the analytical uncertainties of mobile source emissions reduction
strategies. The generator shall collect relevant data sufficient to
characterize the process emissions of the affected pollutant and the
process activity level for all representative phases of source operation
during the period under which the MDERC:s are created or used.

(3) An application for MDERCs must include, but is not
limited to, a completed application form [a completed MDEC-1 Form]
signed by an authorized account representative, [of the applicant] along
with the following information for each pollutant reduced for each mo-
bile source:

(A) the date of the reduction;
(B) a complete description of the generation activity;

(C) theamount of discrete mobile source emission cred-
its generated;

(D) documentation supporting the mobile source base-
line activity, mobile source baseline emission rate, mobile source base-
line emissions, and the mobile source strategy emissions;

(E) a complete description of the protocol used to cal-
culate the discrete mobile source emission reduction generated;

(F) the actual calculations performed by the generator
to determine the amount of discrete mobile source emission credits gen-
erated; and
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(G) a demonstration that the reductions are surplus to
all local, state, and federal rules and to emissions modeled in the SIP.

$101.376. Discrete Emission Credit Use.

(a) Requirements to use discrete emission credits. Discrete
emission credits may be used if the following requirements are met.

(1) The user shall have ownership of a sufficient amount of
discrete emission credits before the use period for which the specific
discrete emission credits are to be used.

(2) The user shall hold sufficient discrete emission credits
to cover the user's compliance obligation at all times.

(3) The user shall acquire additional discrete emission
credits during the use period if it is determined the user does not
possess enough discrete emission credits to cover the entire use period.
The user shall acquire additional credits as allowed under this section
prior to the shortfall, or be in violation of this section.

(4) The user may acquire and use only discrete emission
credits listed in the registry.

(5) The user shall obtain executive director approval to use
nitrogen oxides (NO,) discrete emission reduction credits (DERCs) in
Collin, Dallas, Denton, Ellis, Johnson, Kaufman, Parker, Rockwall,
and Tarrant Counties as provided by subsection (f) of this section.

(6) A discrete emission credit [PERC] may not be used un-
less it is available in the account for the site where it will be used.

(b) Use of discrete emission credits. With the exception of
uses prohibited in subsection (c¢) of this section or precluded by a com-
mission order or a condition within an authorization under the same
commission account number, discrete emission credits may be used to
meet or demonstrate compliance with any facility or mobile regulatory
requirement including the following:

(1) toexceed any allowable emission level, if the following
conditions are met:

(A) in ozone nonattainment areas, permitted facilities
may use discrete emission credits to exceed permit allowables by no
more than 10 tons for nitrogen oxides or 5 tons for volatile organic
compounds in a 12-month period as approved by the executive director.
This use is limited to one exceedance, up to 12 months within any
24-month period, per use strategy. The user shall demonstrate that there
will be no adverse impacts from the use of discrete emission credits at
the levels requested; or

(B) at permitted facilities in counties or portions of
counties designated as attainment or, attainment/unclassifiable, or
unclassifiable, discrete emission credits may be used to exceed permit
allowables by values not to exceed the prevention of significant
deterioration significance levels as provided in 40 Code of Federal
Regulations (CFR) §52.21(b)(23), as approved by the executive
director before use. This use is limited to one exceedance, up to 12
months within any 24-month period, per use strategy. The user shall
demonstrate that there will be no adverse impacts from the use of
discrete emission credits at the levels requested;

(2) as new source review (NSR) permit offsets, if the fol-
lowing requirements are met:

(A) the user shall obtain the executive director's ap-
proval prior to the use of specific discrete emission credits to cover,
at a minimum, one year of operation of the new or modified facility
in the NSR permit;

(B) the amount of discrete emission credits needed for
NSR offsets equals the quantity of tons needed to achieve the maximum

allowable emission level set in the user's NSR permit. The user shall
also purchase and retire enough discrete emission credits to meet the
offset ratio requirement in the user's ozone nonattainment area. The
user shall purchase and retire either the environmental contribution of
10% or the offset ratio, whichever is higher; and
1) the . in an enf bl -
S on in cach sul ;]
prior to issuance of the permit; the user shall
fiti) prior to start of operation; the user shall submit
a completed application form speeified by the exeeutive direetors]
(C) [(B)] [for the use of DERCs;] the user shall sub-
mit a completed application form specified by the executive director at
least 90 days before the start of operation and at least 90 days before
continuing operation for any period in which discrete emission credits
[BERCEs] not included in a prior application will be used as offsets;

(3) tocomply with the Mass Emissions Cap and Trade Pro-
gram requirements as provided by §101.356(h) of this title (relating to
Allowance Banking and Trading); or

(4) to comply with Chapter 115 or 117 of this title (relat-
ing to Control of Air Pollution from Volatile Organic Compounds; and
Control of Air Pollution from Nitrogen Compounds), as allowed.

(c) Discrete emission credit use prohibitions. A discrete emis-
sion credit may not be used under this division:

(1) before it has been acquired by the user;

(2) for netting to avoid the applicability of federal and state
NSR requirements;

(3) to meet (as codified in 42 United States Code (USC),
Federal Clean Air Act (FCAA)) requirements for:

(A) new source performance standards under FCAA,
§111 (42 USC, §7411);

(B) lowest achievable emission rate standards under
FCAA, §173(a)(2) (42 USC, §7503(a)(2));

(C) best available control technology standards under
FCAA, §165(a)(4) (42 USC, §7475(a)(4)) or Texas Health and Safety
Code, §382.0518(b)(1);

(D) hazardous air pollutants standards under FCAA,
§112 (42 USC, §7412), including the requirements for maximum
achievable control technology;

(E) standards for solid waste combustion under FCAA,
§129 (42 USC, §7429);

(F) requirements for a vehicle inspection and main-
tenance program under FCAA, §182(b)(4) or (c)(3) (42 USC,
§7511a(b)(4) or (c)(3));

(G) ozone control standards set under FCAA, §183(e)
and (f) (42 USC, §7511b(e) and (f));

(H) clean-fueled vehicle requirements under FCAA,
§246 (42 USC, §7586);

(I) motor vehicle emissions standards under FCAA,
§202 (42 USC, §7521);
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(J) standards for non-road vehicles under FCAA, §213
(42 USC, §7547);

(K) requirements for reformulated gasoline under
FCAA, §211(k) (42 USC, §7545); or

(L) requirements for Reid vapor pressure standards un-
der FCAA, §211(h) and (i) (42 USC, §7545(h) and (i));

(4) to allow an emissions increase of an air contaminant
above a level authorized in a permit or other authorization that ex-
ceeds the limitations of §106.261 or §106.262 of this title (relating
to Facilities (Emission Limitations); and Facilities (Emission and Dis-
tance Limitations)) except as approved by the executive director and
the United States Environmental Protection Agency (EPA). This para-
graph does not apply to limit the use of discrete emission credits [DERC
or mobile PERC] in lieu of allowances under §101.356 of this title;

(5) to authorize a facility whose emissions are enforceably
limited to below applicable major source threshold levels, as defined
in §122.10 of this title (relating to General Definitions), to operate with
actual emissions above those levels without triggering applicable re-
quirements that would otherwise be triggered by such major source
status;

(6) to exceed an allowable emission level where the ex-
ceedance would cause or contribute to a condition of air pollution as
determined by the executive director; or

(7) in Collin, Dallas, Denton, Ellis, Johnson, Kaufman,
Parker, Rockwall, and Tarrant Counties, if the NO,DERC usage
requested exceeds the limit specified in subsection (f) of this section.

(d) Notice of intent to use.

(1) A completed application form specified by the execu-
tive director, signed by an authorized representative of the applicant,
must be submitted to the executive director in accordance with the fol-
lowing requirements.

(A) Discrete emission credits may be used only after
the applicant has submitted the notice and received executive director
approval.

(B) The application must be submitted:

(i) exceptasprovided in subsection (f)(4) of this sec-
tion, for NO, DERC use in Collin, Dallas, Denton, Ellis, Johnson,
Kaufman, Parker, Rockwall, and Tarrant Counties, by August 1 before
the beginning of the calendar year in which the DERCs are intended
for use;

(ii) for [PERC] use for the Mass Emissions Cap and
Trade Program in accordance with §101.356 of this title, by October 1
of the control period in which the DERC are intended for use; or

(iii)  for [BERC] use for NSR offsets, as required by
subsection (b)(2)(C) [(b)2)D)] of this section; or

(iv) for all other [diserete emission eredit] use, at
least 45 days before the first day of the use period if the discrete emis-
sion credits were generated from a facility, 90 days if the discrete emis-
sion credits were generated from a mobile source, and every 12 months
thereafter for each subsequent year if the use period exceeds 12 months.

(C) A copy of the application must also be sent to the
federal land manager 30 days prior to use if the user is located within
100 kilometers of a Class I area, as listed in 40 CFR Part 81 (2001).

(D) The application must include, but is not limited to,
the following information for each use:

(i) the applicable state and federal requirements that
the discrete emission credits will be used to comply with and the in-
tended use period;

(ii) the amount of discrete emission credits needed;

(iii)  the baseline emission rate, activity level, and to-
tal emissions for the applicable facility or mobile source;

(iv) the actual emission rate, activity level, and total
emissions for the applicable facility or mobile source;

(v) the most stringent emission rate and the most
stringent emission level for the applicable facility or mobile source,
considering all applicable local, state, and federal requirements;

(vi) a complete description of the protocol, as sub-
mitted by the executive director to the United States Environmental
Protection Agency for approval, used to calculate the amount of dis-
crete emission credits needed;

(vii)  the actual calculations performed by the user to
determine the amount of discrete emission credits needed;

(viii)  the date that the discrete emission credits were
acquired [er will be aequired];

(ix) the discrete emission credit generator and the
original certificate number of the discrete emission credits acquired [er
to be acquired];

(x) theprice of the discrete emission credits acquired
[er the expeeted price of the diserete emission eredits to be acquired],
except for transfers between sites under common ownership or control;

(xi) a statement that due diligence was taken to ver-
ify that the discrete emission credits were not previously used, the dis-
crete emission credits were not generated as a result of actions prohib-

ited under this regulation, and the discrete emission credits will not be
used in a manner prohibited under this regulation; and

(xii) a certification of use, that must contain certifi-
cation under penalty of law by a responsible official of the user of truth,
accuracy, and completeness. This certification must state that based on
information and belief formed after reasonable inquiry, the statements
and information in the document are true, accurate, and complete.

(2) Discrete emission credit use calculation.

(A) To calculate the amount of discrete emission cred-
its necessary to comply with §§117.123, 117.320, 117.323, 117.423,
117.1020, 117.1220, or 117.3020 of this title (relating to Source Cap;
and System Cap), a user may use the equations listed in those sections,
or the following equations.

(i) For the rolling average cap:
Figure: 30 TAC §101.376(d)(2)(A)(i)
[Figure: 30 TAC HOI376(HHAND)]
Figure: 30 TAC §101.376(d)(2)(A)(ii)
[Figure: 30 TAC §101376(d)2)(AN )]
(B) The amount of discrete emission credits needed to
demonstrate compliance or meet a regulatory requirement is calculated

as follows.
Figure: 30 TAC §101.376(d)(2)(B) (No change.)

(C) The amount of discrete emission credits needed to
exceed an allowable emissions level is calculated as follows.
Figure: 30 TAC §101.376(d)(2)(C)
§1OE376(D2HE)

[Eigure: 30 TAC § :
(D) The user shall retire 10% more discrete emission
credits than are needed, as calculated in this paragraph, to ensure that
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the facility or mobile source environmental contribution retirement
obligation will be met.

(E) Ifthe amount of discrete emission credits needed to
meet a regulatory requirement or to demonstrate compliance is greater
than 10 tons, an additional 5.0% of the discrete emission credits needed,
as calculated in this paragraph, must be acquired to ensure that suffi-
cient discrete emission credits are available to the user with an adequate
compliance margin.

(3) A user may submit a late application in the case of an
emergency, or other exigent circumstances, but the notice must be sub-
mitted before the discrete emission credits can be used. The user shall
include a complete description of the situation in the notice of intent
to use. All other notices submitted less than 45 days prior to use, or
90 days prior to use for a mobile source, will be considered late and in
violation.

(4) The user is responsible for determining the credits it
will purchase and notifying the executive director of the selected gen-
erating facility or mobile source in the application. If the generator's
credits are rejected or the application is incomplete, the use of discrete
emission credits by the user may be delayed by the executive director.
The user cannot use any discrete emission credits that have not been
certified by the executive director. The executive director may reject
the use of discrete emission credits by a facility or mobile source if the
credit and use cannot be demonstrated to meet the requirements of this
section.

(5) If the facility is in an area with an ozone season less
than 12 months, the user shall calculate the amount of discrete emis-
sion credits needed for the ozone season separately from the non-ozone
season.

(e) Notice of use.
(1) The user shall calculate:

(A) the amount of discrete emission credits used, in-
cluding the amount of discrete emission credits retired to cover the en-
vironmental contribution, as described in subsection (d)(2)(D) of this
section, associated with actual use; and

(B) the amount of discrete emission credits not used,
including the amount of excess discrete emission credits that were pur-
chased to cover the environmental contribution, as described in sub-
section (d)(2)(D) of this section, but not associated with the actual use,
and available for future use.

(2) Discrete emission credit use is calculated by the follow-
ing equations.

(A) The amount of discrete emission credits used to
demonstrate compliance or meet a regulatory requirement is calculated
as follows.

Figure: 30 TAC §101.376(e)(2)(A) (No change.)

(B) The amount of discrete emission credits used to
comply with permit allowables is calculated as follows.
Figure: 30 TAC §101.376(e)(2)(B) (No change.)

(3) A form specified by the executive director for using
credits must be submitted to the executive director [eommission] in
accordance with the following requirements.

(A) The notice must be submitted within 90 days after
the end of the use period. Each use period must not exceed 12 months.

(B) The notice is to be used as the mechanism to update
or amend the notice of intent to use and must include any information

different from that reported in the notice of intent to use, including, but
not limited to, the following items:

(i) purchase price of the discrete emission credits
obtained prior to the current use period, except for transfers between
sites under common ownership or control;

(ii) the actual amount of discrete emission credits
possessed during the use period;

(iii)  the actual emissions during the use period for
volatile organic compounds and nitrogen oxides;

(iv) the actual amount of discrete emission credits
used;

(v) the actual environmental contribution; and

(vi) the amount of discrete emission credits avail-
able for future use.

(4) Discrete emission credits that are not used during the
use period are surplus and remain available for transfer or use by the
holder. In addition, any portion of the calculated environmental con-
tribution not attributed to actual use is also available.

(5) Theuseris in violation of this section if the user submits
the report of use later than the allowed 90 days following the conclusion
of the use period.

(f) DERC use in Collin, Dallas, Denton, Ellis, Johnson, Kauf-
man, Parker, Rockwall, and Tarrant Counties.

(1) For the 2015 calendar year, the use of NO,DERCs in
Collin, Dallas, Denton, Ellis, Johnson, Kaufman, Parker, Rockwall,
and Tarrant Counties may not exceed 42.8 tons per day.

(2) Beginning in the 2016 calendar year, the use of NO,
DERCs in Collin, Dallas, Denton, Ellis, Johnson, Kaufman, Parker,
Rockwall, and Tarrant Counties may not exceed 17.0 tons per day.

(3) Ifthe total number of DERCs submitted for the upcom-
ing calendar year in all applications received by the August 1 deadline
in subsection (d)(1)(B)(i) of this section is greater than the applicable
limit in paragraph (1) or (2) of this subsection, the executive director
shall apportion the number of DERCs for use.

(A) Indetermining the amount of DERC use to approve
for each application, the executive director may take into consideration:

(i) the total number of DERC:s existing in the nonat-
tainment area bank;

(ii)  the total number of DERCs submitted for use in
the upcoming control period;

(iii)  the proportion of DERCs requested for use to
the total amount requested;

(iv) the amount of DERCs required by the applicant
for compliance;

(v) the technological and economic aspects of other
compliance options available to the applicant; and

(vi) the location of the facilities for which owners or
operators are requesting use of DERCs.

(B) The executive director shall consider the appropri-
ate amount of DERCs allocated for each application submitted on a
case-by-case basis.

(4) If the total number of DERCs submitted for use during
the upcoming calendar year in all applications received by the August 1
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deadline in subsection (d)(1)(B)(i) of this section is less than the limit,
the executive director may:

(A) approve all requests for DERC usage provided that
all other requirements of this section are met; and

(B) consider any late application submitted as provided
under subsection (d)(3) of this section that is not an Electric Reliabil-
ity Council of Texas, Inc. (ERCOT)-declared emergency situation as
defined in paragraph (5) of this subsection, but will not otherwise ap-
prove a late submittal that would exceed the limit established in this
subsection.

(5) If'the applications are submitted in response to an ER-
COT-declared emergency situation, the request will not be subject to
the limit established in this subsection and may be approved provided
all other requirements are met. For the purposes of this paragraph, an
ERCOT-declared emergency situation is defined as the period of time
that an ERCOT-issued emergency notice or energy emergency alert
(EEA) (as defined in ERCOT Nodal Protocols, Section 2: Definitions
and Acronyms (June 1, 2012) and issued as specified in ERCOT Nodal
Protocols, Section 6: Adjustment Period and Real-Time Operations
(June 1, 2012)) is applicable to the serving electric power generating
system. The emergency situation is considered to end upon expiration
of the emergency notice or EEA issued by ERCOT.

(g) Inter-pollutant use of discrete emission credits [DERCs].
With prior approval from the executive director and the EPA, a NO,or
VOC discrete emission credit [PERE] may be used to meet the NNSR
offset requirements for the other ozone precursor if photochemical
modeling demonstrates that overall air quality and the regulatory
design value in the nonattainment area of use will not be adversely
affected by the substitution.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700986

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 239-2613
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TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. DEPARTMENT OF AGING
AND DISABILITY SERVICES

CHAPTER 3. RESPONSIBILITIES OF STATE
FACILITIES

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disabil-
ity Services (DADS), amendments to §3.101, concerning Defini-
tions; §3.301, concerning Prohibition of Abuse, Neglect, and Ex-
ploitation; and §3.305, Completion of an Investigation, in Chap-
ter 3, Administrative Responsibilities of State Facilities.

BACKGROUND AND PURPOSE

The proposed amendments clarify responsibilities of a state sup-
ported living center and the director of a state supported liv-
ing center after the Department of Family and Protective Ser-
vices (DFPS) completes an investigation of alleged abuse, ne-
glect, or exploitation. The proposed amendments add new defi-
nitions and amend existing definitions of terms used in Chapter
3, Subchapter C, relating to Abuse, Neglect and Exploitation.
The terms and definitions are consistent with terminology used
by DFPS and the Centers for Medicare & Medicaid (CMS), the
federal agency that oversees certification of facilities participat-
ing in the Intermediate Care for Individuals with an Intellectual
Disability and Related Conditions (ICF/IID) Program. The pro-
posed amendments set forth the process that the director of a
state supported living center must follow to contest the findings
of DFPS regarding an allegation of abuse, neglect, or exploita-
tion at the state supported living center. The amendments also
set forth who may obtain a copy of a DFPS investigative report,
consistent with DFPS rules. The proposed amendments also
make editorial changes for clarity and consistency.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §3.101 adds definitions of "abuse,"
"exploitation," and "neglect" that reference the applicable terms
and definitions used in rules of DFPS in Texas Administrative
Code, Title 40, Chapter 711, and the CMS State Operations
Manual, Appendix J, Guidance to Surveyors: Intermediate Care
Facilities for Individuals with Intellectual Disabilities. DFPS in-
vestigates alleged abuse, neglect, and exploitation in facilities
in accordance with state law and Chapter 711. Facilities are
certified to participate in the federal Intermediate Care Facility
for Individuals with an Intellectual Disability Program and, there-
fore, are surveyed in accordance with the CMS State Opera-
tions Manual. The definitions of "DADS" and "DFPS" are being
proposed for amendment to include a successor agency. This
proposed amendment reflects the transfer of some of the agen-
cies' functions to the Health and Human Services Commission
on September 1, 2017. The term "DADS Commissioner" and
a definition are proposed to be added to clarify that it will be a
position at HHSC to which a duty under this chapter is trans-
ferred when DADS is abolished. The proposed amendments to
the definitions of "inconclusive" and "unconfirmed" make them
consistent with definitions in the DFPS Adult Protective Services
Investigations Policy Handbook. The proposed amendment to
the definition of "preponderance of evidence" makes it consistent
with the definition in DFPS rule at 40 TAC §711.3. The proposed
amendment deletes the definition of "primary contact," because
the amendment to §3.305 deletes all uses of the term in Chapter
3 and, therefore, a definition is no longer necessary. The pro-
posed amendment to the definition of "protection and advocacy
organization" corrects the citation to the federal regulation under
which a protection and advocacy system is designated. In addi-
tion, the term "agent" is replaced with "system" for consistency
with the terminology used in the federal regulation. Currently,
the protection and advocacy organization in Texas is Disability
Rights Texas. The proposed amendment to the definition of "vic-
tim" includes both a person who has been abused, neglected or
exploited, and a person who is alleged to have been abused,
neglected or exploited.

The proposed amendment to §3.301 deletes subsection (a),
which referenced 40 TAC Chapter 711 for the definitions of
"abuse," "neglect," and "exploitation." The subsection is unnec-
essary, because definitions of those terms have been added to
§3.101.
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The proposed amendment to §3.305 updates certain processes
that apply when DFPS completes an investigation of alleged
abuse, neglect, or exploitation. Subsection (b) describes the
process for the DADS Commissioner to contest a secondary ap-
peal decision of DFPS by requesting that the DFPS Commis-
sioner reconsider the decision. DFPS rules, at 40 TAC §711.913,
require DADS rules to describe this process. The proposed
amendment states that DADS may not contest the decision of
the DFPS Commissioner. Consistent with DFPS rules in 40 TAC
Chapter 711, Subchapter J, subsections (c), (g), and (k) do not
allow a DFPS investigative report to be provided to a victim's "pri-
mary contact." Subsections (c), (g), (h), and (k) describe how the
protection and advocacy organization, as an individual's desig-
nated representative, may receive a copy of a DFPS investiga-
tive report. Additional proposed amendments to §3.305 edit the
section for clarity and consistency.

FISCAL NOTE

David Cook, DADS Chief Financial Officer, has determined that,
for the first five years the proposed amendments are in effect,
enforcing or administering the amendments does not have fore-
seeable implications relating to costs or revenues of state or local
governments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendments will not
have an adverse economic effect on small businesses or micro-
businesses.

PUBLIC BENEFIT AND COSTS

Scott Schalchlin, Assistant Commissioner, has determined that,
for each year of the first five years the amendments are in effect,
the public will benefit from the rules because they set forth pro-
cesses to be followed after an investigation of abuse, neglect, or
exploitation is complete, including the information to be provided
to a victim and the protection and advocacy organization. The
rule amendments will help ensure the confidentiality of DFPS in-
vestigative reports by clarifying who may obtain those reports,
consistent with DFPS rules.

Mr. Schalchlin anticipates that there will not be an economic cost
to persons who are required to comply with the amendments.
The amendments will not affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Julia Marsh-Klepac at (512) 438-2106 in the DADS State Sup-
ported Living Centers Division. Written comments on the pro-
posal may be submitted to Rules Coordination Office, H-600,
P.O. Box 149030, Austin, Texas 78714-9030; or e-mailed to HH-
SRulesCoordinationOffice@hhsc.state.tx.us. To be considered,
comments must be submitted no later than 30 days after the date
of this issue of the Texas Register. The last day to submit com-
ments falls on a Sunday; therefore, comments must be: (1) post-
marked or shipped before the last day of the comment period;
or (2) e-mailed by midnight on the last day of the comment pe-
riod. Please indicate "Comments on Proposed Rule 16R14" in
the subject line of the email or in your mailed comments.

SUBCHAPTER A. DEFINITIONS
40 TAC §3.101
STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS.

The amendment affects Texas Government Code, §531.0055.

$§3.101.  Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) Abuse--An act or failure to act that, with regard to an
individual, meets the definition of "physical abuse," "sexual abuse,"
or "verbal/emotional abuse" in Chapter 711, Subchapter A of this
title (relating to Introduction), or the definition of "abuse," "physical
abuse," "sexual abuse," "verbal abuse," "psychological abuse," or
"threat" in the Centers for Medicare & Medicaid Services (CMS) State
Operations Manual, Appendix J, Guidance to Surveyors: Intermediate
Care Facilities for Individuals with Intellectual Disabilities, available

at Www.cms.gov.

(2) [H)] Administrative death review--An administrative,
quality-assurance activity related to the death of an individual to iden-
tify non-clinical problems requiring correction and opportunities to im-
prove the quality of care at a facility.

(3) [€2)] Allegation--A report by a person suspecting or
having knowledge that an individual has been or is in a state of abuse,
neglect, or exploitation as defined in this chapter.

(4) [63)] Alleged offender--An individual who was com-
mitted or transferred to a facility:

(A) under Texas Code of Criminal Procedure, Chapters
46B or 46C, as a result of being charged with or convicted of a criminal
offense; or

(B) under Texas Family Code, Chapter 55, as a result
of being alleged by petition or having been found to have engaged in
delinquent conduct constituting a criminal offense.

(5) [#] Applicant--A person who has applied to be an em-
ployee, volunteer, or unpaid professional intern.

(6) [€65)] Attending physician--The physician who has pri-
mary responsibility for the treatment and care of an individual.

(7) [€6)] Bedroom--The room at a facility in which an in-
dividual usually sleeps.

(8) [€H] Behavioral crisis--An imminent safety situation
that places an individual or others at serious risk of violence or injury
if no intervention occurs.

(9) [€8)] CANRS--The client abuse and neglect reporting
system maintained by DADS Consumer Rights and Services.
(10) [(9)] Capacity--An individual's ability to:

(A) understand the nature and consequences of a pro-
posed treatment, including the benefits, risks, and alternatives to the
proposed treatment; and

(B) make a decision whether to undergo the proposed
treatment.
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(11) [E0)] Chemical restraint--Any drug prescribed or ad-
ministered to sedate an individual or to temporarily restrict an individ-
ual's freedom of movement for the purpose of managing the individ-
ual's behavior.

(12) [ED)] Child--An individual less than 18 years of age
who is not and has not been married and who has not had the disabilities
of minority removed pursuant to Texas Family Code, Chapter 31.

(13) [(#2)] Clinical death review--A clinical, quality-assur-
ance, peer review activity related to the death of an individual and con-
ducted in accordance with statutes that authorize peer review in Texas
to identify clinical problems requiring correction and opportunities to
improve the quality of care at a facility.

(14) [(3)] Clinical practice--The demonstration of profes-
sional competence in nursing, dental, pharmacy, or medical practice as
described in the relevant chapter of the Texas Occupations Code.

(15) [E4)] Confirmed--Term used to describe an allegation
that DFPS determines is supported by a preponderance of the evidence.

(16) [(+5)] Contractor--A person who contracts with a fa-
cility to provide services to an individual, including an independent
school district that provides educational services at the facility.

(17) [E6)] Conviction--The adjudication of guilt for a
criminal offense.

(18) [EB] Covert electronic monitoring--Electronic mon-
itoring that is not open and obvious, and that is conducted when the
director of the facility in which the monitoring is being conducted has
not been informed about the device by the individual, by a person who
placed the device in the bedroom, or by a person who uses the device.

(19) [E8)] Crisis intervention--The use of interventions,
including physical, mechanical, or chemical restraint, in a behavioral
crisis, after less restrictive measures have been determined to be inef-
fective or not feasible.

(20) [E9] Crisis intervention plan--A component of the
individual support plan (ISP) action plan that provides instructions for
staff on how to effectively and safely use restraint procedures, as long
as they are needed to prevent imminent physical injury in a behavioral
crisis when less restrictive prevention or de-escalation procedures have
failed and the individual's behavior continues to present an imminent
risk of physical injury. The plan is developed with input from the PCP
and direct support professionals familiar with the individual and the in-
dividual and LAR and includes a description of how the individual be-
haves during a behavioral crisis, along with information about the types
of restraints that have been most effective with the individual, staff ac-
tions to be avoided because they have been ineffective in the past in
preventing or reducing the need for restraints, the restraint's maximum
duration, a description of the behavioral criteria for determining when
the imminent risk of physical injury abates, and reporting requirements.
A crisis intervention plan is not considered a therapeutic intervention.
It is implemented only to ensure that restraint procedures are carried
out effectively and safely and may be adjusted depending upon the in-
dividual's progress in the ISP action plan.

(21) [20)] DADS--Department of Aging and Disability
Services or its successor agency.

(22) DADS Commissioner--The commissioner of DADS
or a position at the Health and Human Services Commission that as-
sumes a duty of the commissioner of DADS described in this chapter.

(23) [2D)] Deferred adjudication--Has the meaning given
to "community supervision" in Texas Code of Criminal Procedure, Ar-
ticle 42.12, §2.

(24) [22)] Designated representative--A person desig-
nated by an individual or an individual's LAR to be a spokesperson or
advocate for the individual.

(25) [€3)] DFPS--Department of Family and Protective
Services or its successor agency.

(26) [@24)] Director--The director of a facility or the direc-
tor's designee.

(27) [25)] Direct support professional--An unlicensed em-
ployee who directly provides services to an individual.

(28) [€26)] Electronic monitoring--The placement of an
electronic monitoring device in an individual's bedroom and making a
tape or a recording with the device.

(29) [€D] Electronic monitoring device (EMD)--A device

that:
(A) includes:
(i) avideo surveillance camera; and

(i) an audio device designed to acquire communi-
cations or other sounds; and

(B) does not include an electronic, mechanical, or other
device that is specifically used for the nonconsensual interception of
wire or electronic communications.

(30) [28)] Employee--A person employed by DADS
whose assigned duty station is at a facility.

(31) Exploitation--An act or failure to act that, with regard
to an individual, meets the definition of "exploitation" in Chapter 711,
Subchapter A of this title (relating to Introduction), or the definition
of "mistreatment" in the CMS State Operations Manual, Appendix J,
Guidance to Surveyors: Intermediate Care Facilities for Individuals
with Intellectual Disabilities, available at www.cms.gov.

(32) [29] Facility--A state supported living center or the
intermediate care facility for individuals with an intellectual disability
component of the Rio Grande State Center.

(33) [B9)] Family member--An individual's parent,
spouse, children, or siblings.

(34) [B1D)] Forensic facility--A facility designated under
Texas Health and Safety Code (THSC), §555.002(a) for the care of
high-risk alleged offenders.

(35) [B2)] Guardian--An individual appointed and quali-
fied as a guardian of the person under Texas Estates Code, Title 3.

(36) [33)] High-risk alleged offender--An alleged of-
fender who has been determined to be at risk of inflicting substantial
physical harm to another person in accordance with THSC §555.003.

(37) [6B4)] Inconclusive--Term used to describe an allega-
tion when there is not a preponderance of credible evidence to indicate
that abuse, neglect, or exploitation did or did not occur due to lack of
witnesses or other available evidence [leading to ne conclusion or defi-
nite result by DEPS due to lack of witnesses or other relevant evidenee].

(38) [35)] Independent mortality review organization--An
independent organization designated in accordance with Texas Gov-
ernment Code, Chapter 531, Subchapter U, to review the death of an
individual.

(39) [36)] Individual--A person with an intellectual dis-
ability or a condition related to an intellectual disability who is receiv-
ing services from a facility.
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(40) [B7)] Individual support plan (ISP)--An integrated,
coherent, person-directed plan that reflects an individual's preferences,
strengths, needs, and personal vision, as well as the protections, sup-
ports, and services the individual will receive to accomplish identified
goals and objectives.

(41) [B8®)] Interdisciplinary team (IDT)--A team consist-
ing of an individual, the individual's legally authorized representative
(LAR) and qualified developmental disability professional, other pro-
fessionals dictated by the individual's strengths, preferences, and needs,
and staff who regularly and directly provide services and supports to the
individual. The team is responsible for assessing the individual's treat-
ment, training, and habilitation needs and making recommendations for
services based on the personal goals and preferences of the individual
using a person-directed planning process, including recommendations
on whether the individual is best served in a facility or community set-
ting.

(42) [B9] Legally adequate consent--Consent from a per-
son who:

(A) is not a minor and has not been adjudicated incom-
petent to manage the person's personal affairs by an appropriate court
of law;

(B) has been informed of and understands:

(i) the nature, purpose, consequences, risks, and
benefits of the medication, treatment, or procedure for which the
consent is given;

(ii) alternatives to the medication, treatment, or pro-
cedure for which the consent is given;

(iii) that withdrawing or refusing to give consent
will not prejudice the future provision of care and services; and

(iv) the method of administration, if the person is
giving consent for an unusual or hazardous treatment procedure, ex-
perimental research, organ transplantation, or nontherapeutic surgery;
and

(C) consents voluntarily, free from coercion or undue
influence.

(43) [409)] Legally authorized representative (LAR)--A
person authorized by law to act on behalf of an individual, including
a parent, guardian, or managing conservator of a minor individual, or
a guardian of an adult individual.

(44) [(4D)] Life-sustaining medical treatment--Treatment
that, based on reasonable medical judgment, sustains the life of
an individual and without which the individual will die. The term
includes both life-sustaining medications and artificial life support
such as mechanical breathing machines, kidney dialysis treatment,
and artificial nutrition and hydration. The term does not include the
administration of pain management medication or the performance of
a medical procedure considered necessary to provide comfort care or
any other medical care provided to alleviate an individual's pain.

(45) [42)] Mechanical restraint--Any device attached or
adjacent to an individual's body that he or she cannot easily remove
that restricts freedom of movement or normal access to his or her body.
The term does not include a protective device.

(46) [(43)] Medical emergency--Any illness or injury that
requires immediate assessment and treatment by medical staff for con-
ditions considered to be life threatening, including, but not limited to,
respiratory or cardiac arrest, choking, extreme difficulty in breathing,
status epilepticus, allergic reaction to an insect sting, snake bite, ex-
treme pain in the chest or abdomen, poisoning, hemorrhage, loss of

consciousness, sudden loss of function of a body part, injuries result-
ing in broken bones, possible neck or back injuries, or severe burns.

(47) [€44)] Medical intervention--Treatment by a licensed
medical doctor, osteopath, podiatrist, dentist, physician assistant, or ad-
vanced practice registered nurse in accordance with general acceptable
clinical practice.

(48) [(43)] Medical restraint--A health-related protection
prescribed by a primary care provider (PCP) or dentist that is neces-
sary for the conduct of a specific medical or dental procedure, or is
only necessary for protection during the time that a medical or den-
tal condition exists, for the purpose of preventing an individual from
inhibiting or undoing medical or dental treatment. Medical restraint
includes pre-treatment sedation.

(49) [€46)] Medical restraint plan--A component of the ISP
action plan that provides instructions for staff on how to effectively
and safely carry out medical restraint procedures. The plan is devel-
oped with input from the PCP or dentist and meaningful input from
the individual and LAR and includes a description of the individual's
behaviors that do not allow for a safe and effective implementation of
needed medical or dental procedures, information about the types of re-
straints that have been most effective with the individual, a description
of'the criteria for releasing the restraint, and reporting requirements. A
medical restraint plan is not considered a therapeutic intervention and
may be adjusted depending upon the individual's progress in the ISP
action plan.

(50) [4D] Medication-related emergency--A situation in
which it is immediately necessary to administer medication to an indi-
vidual to prevent:

(A) imminent probable death or substantial bodily harm
to the individual because the individual:

(i) overtly or continually is threatening or attempt-
ing to commit suicide or serious bodily harm; or

(ii) is behaving in a manner that indicates that the
individual is unable to satisfy the individual's need for nourishment,
essential medical care, or self-protection; or

(B) imminent physical or emotional harm to another be-
cause of threats, attempts, or other acts the individual overtly or con-
tinually makes or commits.

(51) [€48)] Mental health services provider--Has the mean-
ing assigned in Texas Civil Practice and Remedies Code, Chapter 81.

(52) Neglect--An act or failure to act that, with regard to an
individual, meets the definition of "neglect" in Chapter 711, Subchapter
A of this title (relating to Introduction), or the definition of "neglect"
in the CMS State Operations Manual, Appendix J, Guidance to Sur-
veyors: Intermediate Care Facilities for Individuals with Intellectual
Disabilities, available at www.cms.gov.

(53) [49)] Peer review--A review of clinical or profes-
sional practice of a doctor, pharmacist, licensed vocational nurse, or
registered nurse conducted by his or her professional peers.

(54) [59)] Perpetrator--A person who has committed [an
aet of] abuse, neglect, or exploitation.

(55) [€5B] Person--Includes a corporation, organization,
governmental subdivision or agency, or any other legal entity.

(56) [(52)] Physical restraint--Any manual method that re-
stricts freedom of movement or normal access to one's body, including
hand or arm holding to escort an individual over his or her resistance
to being escorted. Physical restraint does not include brief and limited
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use of physical guidance, positioning, or prompting techniques used to
redirect an individual or assist, support, or protect the individual during
a functional therapeutic or physical exercise activity; response block-
ing and brief redirection used to interrupt an individual's limbs or body
without the use of force so that the occurrence of challenging behavior
is prevented; holding an individual, without the use of force, to calm
or comfort, or hand holding to escort an individual from one area to
another without resistance from the individual; and response interrup-
tion used to interrupt an individual's behavior, using facility-approved
techniques.

(57) [€53)] Physician on duty--The physician designated by
the facility's medical director to provide medical care or respond to
emergencies outside regular working hours.

(58) [(54)] Positive behavior support plan (PBSP)--A com-
prehensive, individualized plan that contains intervention strategies de-
signed to modify the environment, teach or increase adaptive skills, and
reduce or prevent the occurrence of target behaviors through interven-
tions that build on an individual's strengths and preferences, without
using aversive or punishment contingencies.

(59) [€55)] Preponderance of the evidence--Evidence that
is of greater weight or more convincing than the evidence that is offered
in opposition to it; that is, evidence that, as a whole, shows that the fact
sought to be proved is more probable than not [The greater weight of
evidenee; or evidence that is more eredible and convincing to the mind].

(60) [€(56)] Primary care provider (PCP)--A physician, ad-
vanced practice nurse, or physician assistant who provides primary
care to a defined population of patients. The PCP is involved in health
promotion, disease prevention, health maintenance, and diagnosis and
treatment of acute and chronic illnesses.

57 Primary contact—The person designated as the pri-
mary contact of an alleged victim of abuse; negleet; or exploitation;
unable to authorize the disclosure of protected health information and
dees not have a guardian-

(61) [(58)] Prone restraint--Any physical or mechanical re-
straint that places the individual in a face-down position. Prone re-
straint does not include when an individual is placed in a face-down
position as a necessary part of a medical intervention, or when an in-
dividual moves into a prone position during an incident of physical
restraint, if staff immediately begin an adjustment to restore the indi-
vidual to a standing, sitting, or side-lying position or, if that is not pos-
sible, immediately release the person. Prone restraint is prohibited.

(62) [659)] Protection and advocacy organization--The
protection and advocacy system [agent] for Texas designated in
accordance with the Code of Federal Regulations, Title 45, §1326.20
[§1386.20].

(63) [€60)] Protective mechanical restraint for self-injuri-
ous behavior--A type of mechanical restraint applied before an individ-
ual engages in self-injurious behavior, for the purpose of preventing or
mitigating the danger of the self-injurious behavior because there is ev-
idence that the targeted behavior can result in serious self-injury when
it occurs and intensive, one-to-one supervision and treatment have not
yet reduced the danger of self-injury. Examples include, but are not
limited to, protective head gear for head banging, arm splints for eye
gouging, or mittens for hand-biting. The term does not include medical
restraints or protective devices.

(64) [(6D] Protective mechanical restraint plan for self-in-
jurious behavior--A component of the ISP action plan that provides
instructions for staff on how to effectively and safely apply the protec-
tive mechanical restraint that is used to prevent or mitigate the effects of

serious self-injurious behavior. The plan is developed with input from
direct support professionals familiar with the individual and meaning-
ful input from the individual and LAR, and includes a description of the
individual's self-injurious behaviors, the type of restraint to be used, the
restraint's maximum duration, and the circumstances to apply and re-
move the restraint. The plan must identify any low-risk situations when
the restraint may be safely removed, what staff should do during those
situations to continue to protect the individual from harm, and adjust-
ments in staff instructions as progress is made for gradually eliminating
the use of the restraints, including details on any specialized staff train-
ing and reporting. The plan is not considered a therapeutic intervention
and is adjusted depending upon the individual's progress in the ISP ac-
tion plan and an evaluation by the PCP that the individual's behavior is
no longer at the dangerous level that is producing serious self-injury.

(65) [€62)] Psychotropic medication--A medication that is
prescribed for the treatment of symptoms of psychosis or other severe
mental or emotional disorder and that is used to exercise an effect on
the central nervous system to influence and modify behavior, cogni-
tion, or affective state when treating the symptoms of mental illness.
Psychotropic medication, sometimes referred to as "psychoactive med-
ication," includes the following categories of medication:

(A) antipsychotics or neuroleptics;

(B) antidepressants;

(C) agents for control of mania or depression;
(D) antianxiety agents;

(E) sedatives, hypnotics, or other sleep-promoting
drugs; and

(F) psychomotor stimulants.

(66) [(63)] Registered nurse--A nurse licensed by the Texas
Board of Nursing to practice professional nursing in Texas.

(67) [€64)] Registries--

(A) The Nurse Aide Registry maintained by DADS in
accordance with §94.12 of this title (relating to Findings and Inquiries);
and

(B) The Employee Misconduct Registry maintained by
DADS in accordance with Chapter 93 of this title (relating to Employee
Misconduct Registry (EMR)).

(68) [€65)] Reporter--A person who reports an allegation
of abuse, neglect, or exploitation.

(69) [€66)] Restraint monitor--A designated facility em-
ployee who has received competency-based training and demonstrated
proficiency in the application and assessment of restraints, who has
experience working directly with individuals with developmental
disabilities, and who is trained to conduct a face-to-face assessment of
the individual who was restrained and the staff involved in the restraint
to review the application and results of the restraint.

(70) [€6H] Retaliation--An action intended to inflict emo-
tional or physical harm or inconvenience on a person including harass-
ment, disciplinary action, discrimination, reprimand, threat, and criti-
cism.

(71) [€68)] SSLC--A state supported living center.

(72) [€69)] State office mortality review--A quality assur-
ance activity to review data related to the death of an individual to iden-
tify trends, best practices, training needs, policy changes, or facility or
systemic issues that need to be addressed to improve services at facili-
ties.
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(73) [79)] Supine restraint--Any physical or mechanical
restraint that places the individual on his or her back. Supine restraint
does not include when an individual is placed in a supine position as a
necessary part of a medical restraint, or when an individual moves into
a supine position during an incident of physical restraint, if staff im-
mediately begin an adjustment to restore the individual to a standing,
sitting, or side-lying position or, if that is not possible, immediately re-
lease the person. Supine restraint does not include persons who have
freedom of movement in a hospital bed or dental chair that is at a re-
clined position. Supine restraint is prohibited.

(74) [#H] THSC--Texas Health and Safety Code.

(75) [#2)] Treating physician--A physician who has pro-
vided medical or psychiatric treatment or evaluation and has an ongo-
ing treatment relationship with an individual.

(76) [73)] Unconfirmed--Term used to describe an allega-
tion in which a [that DEPS determines is not supperted by the| prepon-
derance of evidence exists to prove that it did not occur.

(77) [4)] Unfounded--Term used to describe an allega-
tion that DFPS determines is spurious or patently without factual basis.

(78) [?5)] Unusual incident--An event or situation that se-
riously threatens the health, safety, or life of an individual.

(79)  Victim--An individual who has been or is alleged to
have been abused, neglected, or exploited.

(80) [€76)] Volunteer--A person who is not part of a visiting
group, who has active, direct contact with an individual, and who does
not receive compensation from DADS other than reimbursement for
actual expenses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 8, 2017.

TRD-201700924

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 438-2106

¢ ¢ ¢

SUBCHAPTER C. ABUSE, NEGLECT, AND
EXPLOITATION

40 TAC §3.301, §3.305

STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS.

The amendment affects Texas Government Code, §531.0055.

§3.301.  Prohibition of Abuse, Neglect, and Exploitation.

fa) Abuse; negleet; and exploitation have the meanings and
elassifieations assigned in Chapter 71 of this title (relating to Investi-
gations in DADS Mental Retardation and DSHS Mental Health Faeil-

(a) [(b)] Abuse, neglect, and exploitation of an individual are
prohibited.

(b) [€e)] If an aggressive action by an individual, including
non-consensual sexual activity between individuals, occurs as a result
of possible neglect, the facility must report the action as neglect.

§3.305.

(a) A director may not change a confirmed finding of abuse,
neglect, or exploitation made by DFPS. A [Heweves; a] director may
change an unconfirmed, inconclusive, or unfounded finding of abuse,
neglect, or exploitation made by DFPS to a confirmed finding. If the
director changes a finding to confirmed, the confirmed finding may not
be appealed to DFPS.

Completion of an Investigation.

(b) A facility has the appeal opportunities described [and re-
view rights speeified] in Chapter 711, Subchapter J [K], of this title
(relating to Appealing the Investlgatlve Finding [Requesting a Review
of Finding If You Are the Administrator or Contractor CEO]). If a di-
rector disagrees with the secondary appeal decision made by DFPS in
accordance with §711.911(b) of this title (relating to How and When
is the Appeal Conducted?), the director must notify the DADS Com-
missioner of the disagreement. If the DADS Commissioner also dis-
agrees with the secondary appeal decision, the DADS Commissioner
may request that the DFPS Commissioner reconsider the decision. The
DADS Commissioner must submit a reconsideration request to the
DFPS Commissioner within 60 days after the date of the secondary ap-
peal decision. DADS may not contest the decision of the DFPS Com-
missioner. [The final finding is a finding that is uncontested by the
faeility:]

(c) A director must ensure that a [an alleged] victim, a victim's
LAR, and the protection and advocacy organization, if the protection
and advocacy organization is the [er an alleged] victim's designated
representative, are [EAR; or primary eontaet is] promptly notified of:

(1) afinal finding made by DFPS;

(2) the process for [method of] appealing the final finding
as described in Chapter 711, Subchapter J [M], of this title [(relating te
Requesting an Appeal If You Are the Reporter; Alleged Vietim; Legal
Guardian; or With Adveeacy, Incorporated); if the final finding was net

(3) the right to receive a copy of the DFPS investigative
report, if requested from the director [upen request].

(d) A director must ensure that [inferm] a perpetrator or al-
leged perpetrator is notified of a final finding made by DFPS.

(e) If DFPS makes a final finding that an employee has [is een-
firmed to have] abused, neglected, or exploited an individual, the direc-
tor of the facility at which the employee [persen] is employed must take
disciplinary action against the employee in accordance with DADS op-
erational procedures.

(1) The director must notify the employee in writing of the
disciplinary action being taken, the opportunity to access a copy of the
DEFEPS report, and of any opportunity [right] that the employee may
have [under DADS operational procedures] to file a complaint or re-

quest a grievance hearing.

(2) If the employee makes a written request to the director
for a copy of the investigative report and acknowledges in writing that
the contents of the report must be kept confidential, the director must
provide the employee with a copy of or access to the DFPS investiga-
tive report.

() A facility must establish and implement a mechanism to:
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(1) evaluate a problematic pattern [patteras] or trend
[trends] identified by a DFPS investigator or the facility; and

(2) take action to address the pattern [patterns] or trend
[trends].

(g) A director must ensure that a [an alleged] victim, a victim's
LAR, and the protection and advocacy organization, if the protection
and advocacy organization is the [er an alleged] victim's designated
representative, are [EAR; or primary eontaet is| promptly notified of:

(1) the disciplinary action taken against the perpetrator;

(2) an employee's right to request a grievance hearing to
dispute disciplinary action; [and)]

(3) the opportunity to be informed if an employee files a
grievance; and[-]

(4) the opportunity to request a copy of the DFPS inves-
tigative report.

(h) If the [state's] protection and advocacy organization in-

forms a director in writing that it represents a [the] victim [ef eonfirmed

abuse or negleet], the director must notify the protection and advocacy
organization if a perpetrator requests a grievance hearing.

(i) If DFPS confirms abuse, neglect, or exploitation and the
perpetrator is a licensed professional employed at a facility, the director
of'the facility at which [where] the perpetrator is employed must ensure
that the appropriate licensing board is notified of the confirmation [and

(j) If an alleged perpetrator is a licensed professional

physieian; registered nurse; licensed voecational nurse; or pharmaeist]
and the DFPS investigator determines that the allegation involves
clinical practice rather than abuse, neglect, or exploitation, the facility
at which [where] the alleged perpetrator is employed must conduct an
investigation to determine if the allegation meets the licensing board's
criteria for peer review. If it meets peer review criteria, the facility
must conduct the peer review and ensure that the appropriate licensing
board is notified of the results [in accordance with DADS operational
proeedures].

(k) Upon request, a director must provide a copy of a DFPS
[an] investigative report to a [an alleged] victim, a victim's LAR, and
the protection and advocacy organization, if the protection and advo-
cacy organization is the [or an alleged] victim's designated represen-
tative. The identity [; EAR; or primary contact with the identities] of
an individual, other than the victim, [persens served] and any other in-
formation [determined] confidential by law, must be concealed. If the
designated representative is the protection and advocacy organization,
the director must provide an unredacted copy of the DFPS investiga-
tive report.

() A facility must report a [eenfirmed] finding of abuse, ne-
glect, or exploitation against an employee of the facility to CANRS.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 8, 2017.

TRD-201700926

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 438-2106

¢ ¢ ¢

CHAPTER 19. NURSING FACILITY
REQUIREMENTS FOR LICENSURE AND
MEDICAID CERTIFICATION

The Texas Health and Human Services Commission (HHSC)
proposes, on behalf of the Department of Aging and Disability
Services (DADS), amendments to §§19.101, 19.1301, 19.1302,
19.1304, 19.1306, 19.2701, 19.2703, 19.2704, 19.2706, and
19.2709; new §19.1300 and §§19.2750 - 19.2756; and the re-
peal of §19.1303, in Chapter 19, Nursing Facility Requirements
for Licensure and Medicaid Certification. HHSC proposes that
existing Subchapter BB in Chapter 19 be divided into three divi-
sions, with existing §§19.2701 - 19.2703 in new Division 1, Gen-
eral Provisions; existing §§19.2704 - 19.2709 in new Division 2,
Nursing Facility Responsibilities; and proposed new §§19.2750 -
19.2756 in new Division 3, Nursing Facility Specialized Services
for Designated Residents.

BACKGROUND AND PURPOSE

The purpose of the proposed rules is to clarify the difference be-
tween rehabilitative services, which may be provided to any resi-
dent in a nursing facility, and nursing facility specialized services,
which may be provided only to a nursing facility resident who is
a Medicaid recipient with an intellectual or developmental dis-
ability over 21 years of age, also referred to as a "designated
resident." The proposal removes all references to specialized
services in Chapter 19, Subchapter N, which governs rehabilita-
tive services, and adds requirements for nursing facility special-
ized services in Subchapter BB, which governs nursing facility
responsibilities related to preadmission screening and resident
reviews.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §19.101 adds definitions of "qual-
ified mental health professional - community services," and
"rehabilitative services." These are terms used in Subchapter
N that require definitions. The proposed amendment adds "or
the Health and Human Services Commission, as its successor
agency" to the definition of "DADS" and "Department" to reflect
the transfer of functions from DADS to HHSC. The proposed
amendment also reorganizes the definitions of "medical neces-
sity (MN)," "registered nurse (RN)," and "residential assessment
instrument (RAI)" to reflect the correct alphabetical order ac-
cording to the acronym.

The proposed new §19.1300 states that Subchapter N contains
the requirements related to rehabilitative services provided to a
resident in a nursing facility and that Subchapter BB contains
the requirements related to nursing facility specialized services
provided to a designated resident. This change is being made
to clarify the scope of Subchapters N and BB.

The proposed amendment to §19.1301 makes editorial changes
for clarity and consistency with terminology used in Chapter 19.

The proposed amendment to §19.1302 sets forth the require-
ments a person must meet to provide rehabilitative services to a
resident.

The proposed repeal of §19.1303 removes the rule regard-
ing specialized services in Medicaid-certified facilities from
Subchapter N. Requirements for nursing facilities related to
specialized services are in proposed new §§19.2750 - 19.2756
in Subchapter BB.
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The proposed amendment to §19.1304 states that rehabilitative
services covered by Medicaid include physical therapy, occupa-
tional therapy, and speech therapy, and requires a nursing facility
to provide these services with the expectation that the resident's
functioning will improve measurably in 30 days.

The proposed amendment to §19.1306 sets forth the require-
ments of a nursing facility related to the submission and payment
of claims for rehabilitative services provided by the nursing facil-
ity and the requirements to request a fair hearing regarding any
decision related to the provision of rehabilitative services.

The proposed amendment to §19.2701 explains that Subchap-
ter BB includes the requirements a nursing facility must meet
when providing nursing facility specialized services to a desig-
nated resident.

The proposed amendment to §19.2703 adds definitions of
"CMWC" (customized manual wheelchair), "DME" (durable
medical equipment), "HHSC," and "therapy services." The
proposed amendment adds "or HHSC, as its successor agency"
to the definition of "DADS" to reflect the transfer of functions
from DADS to HHSC. In addition, the definition of "DADS" is
amended to state that, for purposes of PASRR, HHSC is the
state authority for intellectual and developmental disabilities.
The amendment also makes editorial changes to the section for
clarity and consistency.

The proposed amendment to §19.2704 adds the word "desig-
nated" to 19.2704(i)(8) to clarify that the facility must document
annually in the Long-Term Care Online Portal (LTC Online Portal)
all nursing facility specialized services, local intellectual and de-
velopmental disabilities authority specialized services, and local
mental health authority (LMHA) specialized services for a desig-
nated resident.

The proposed amendment to §19.2706 makes editorial changes
to the section for clarity and consistency.

The proposed amendment to §19.2709 requires a nursing facil-
ity to notify the LMHA representative of an incident or complaint
involving a designated resident receiving LMHA specialized ser-
vices.

The proposed new §19.2750 requires a nursing facility to request
authorization from HHSC to provide a nursing facility specialized
service if the service is agreed to by a designated resident's IDT
or SPT. The proposed new section also requires a nursing facility
to request and receive authorization from HHSC before providing
a nursing facility specialized service.

The proposed new §19.2751 contains the requirements a nurs-
ing facility must ensure are met before providing specialized ther-
apy services to a designated resident. The new section also
permits a designated resident to request a fair hearing if HHSC
denies authorization for a specialized therapy service.

The proposed new §19.2752 sets forth the qualifications for a
person who provides nursing facility specialized therapy services
to designated residents.

The proposed new §19.2753 sets forth the requirements a nurs-
ing facility must meet related to the submission and payment of
claims for nursing facility specialized therapy services provided
by the nursing facility.

The proposed new §19.2754 sets forth the requirements a nurs-
ing facility must meet to request prior authorization and purchase
durable medical equipment or a customized manual wheelchair
for a designated resident.

The proposed new §19.2755 sets forth the requirements a nurs-
ing facility must meet related to the submission and payment of
claims for durable medical equipment and a customized manual
power wheelchair.

The proposed new §19.2756 sets forth the administrative re-
quirements a nursing facility must meet related to the use, main-
tenance, and disposition of durable medical equipment or a cus-
tomized manual wheelchair for a designated resident.

FISCAL NOTE

David Cook, Deputy Chief Financial Officer, has determined that,
for the first five years the proposed amendments, new sections,
and repeal are in effect, enforcing or administering the amend-
ments, new sections, and repeal does not have foreseeable im-
plications relating to costs or revenues of state or local govern-
ments.

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS

DADS has determined that the proposed amendments, new sec-
tions, and repeal will not have an adverse economic effect on
small businesses or micro-businesses because these rules do
not impose any new costs on nursing facilities.

PUBLIC BENEFIT AND COSTS

Mary T. Henderson, DADS Associate Commissioner for Regula-
tory Services, has determined that, for each year of the first five
years the amendments, new sections, and repeal are in effect,
the public benefit expected as a result of enforcing the amend-
ments, new sections, and repeal is that nursing facilities will be
better informed about the processes to request appropriate ser-
vices for residents.

Ms. Henderson anticipates that there will not be an economic
cost to persons who are required to comply with the amend-
ments, new sections, and repeal. The amendments, new sec-
tions, and repeal will not affect a local economy.

TAKINGS IMPACT ASSESSMENT

DADS has determined that this proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed
to Sharon Wallace at (210) 619-8292 in DADS Regulatory Ser-
vices. Written comments on the proposal may be submitted to:

DADS Regulatory Service

Policy, Rules and Curriculum Unit

Department of Aging and Disability Services E-370
P.O. Box 149030

Austin, Texas 78714-9030

Written comments may also be sent to street address 701 West
51st St., Mail Code E-370, Austin, Texas 78751; faxed to (512)
438-4171; or emailed to sharon.wallace@dads.state.tx.us. To
be considered, comments must be submitted no later than 30
days after the date of this issue of the Texas Register. The last
day to submit comments falls on a Sunday; therefore, comments
must be: (1) postmarked or shipped before the last day of the
comment period; (2) hand-delivered to DADS before 5:00 p.m.
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on DADS last working day of the comment period; or (3) faxed
or emailed by midnight on the last day of the comment period.
When faxing or emailing comments, please indicate "Comments
on Proposed Rule 16R02" in the subject line.

SUBCHAPTER B. DEFINITIONS
40 TAC §19.101
STATUTORY AUTHORITY

The amendments are proposed under Texas Government
Code, §531.0055, which provides that the HHSC executive
commissioner shall adopt rules for the operation and provi-
sion of services by the health and human services agencies,
including DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The amended sections affect Texas Government Code,
§531.0055 and §531.021, and Texas Human Resources Code,
§32.021.

§19.101. Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1)-(27) (No change.)

(28) DADS--The Department of Aging and Disability Ser-
vices or the Health and Human Services Commission, as its successor

agency.

(29) - (30) (No change.)

(31) Department--The Department of Aging and Disability
Services or the Health and Human Services Commission, as its succes-
sor agency.

(32) - (41) (No change.)

(42) Facility--Unless otherwise indicated, a facility is an
institution that provides organized and structured nursing care and ser-
vice and is subject to licensure under Texas Health and Safety Code,
Chapter 242.

(A) For Medicaid, a facility is a nursing facility which
meets the requirements of §1919(a) - (d) of the Social Security Act. A
facility may not include any institution that is for the care and treatment
of mental diseases except for services furnished to individuals age 65
and over and who are eligible as defined in Chapter 17 of this title
(relating to Preadmission Screening and Resident Review (PASRR)).

(B) For Medicare and Medicaid purposes (including el-
igibility, coverage, certification, and payment), the "facility" is always
the entity which participates in the program, whether that entity is com-
prised of all of, or a distinct part of, a larger institution.

(C) "Facility" is also referred to as a nursing home or
nursing facility. Depending on context, these terms are used to rep-
resent the management, administrator, or other persons or groups in-
volved in the provision of care of the resident; or to represent the phys-
ical building, which may consist of one or more floors or one or more
units, or which may be a distinct part of a licensed hospital.

(43) - (76) (No change.)

7D Mediecal neeessity (MN)—The determination that &
recipient requires the services of licensed nurses in an institutional

setting to earry out the physician's planned regimen for total care. A
reeipient's need for eustodial eare in a 24-heur institutional setting does

not constitute a medical need: A group of health eare professionals
employed or contracted by the state Medicaid elaims administrater
neeessity regarding nursing faeility eare: These health eare profes-
sionals consist of physicians and registered nurses-}

(77) [#8)] Medical power of attorney--The legal document
that designates an agent to make treatment decisions if the individual
designator becomes incapable.

(78) [#9)] Medical-social care plan--See Interdisciplinary
Care Plan.

(79) [80)] Medically related condition--An organic, debil-
itating disease or health disorder that requires services provided in a
nursing facility, under the supervision of licensed nurses.

(80) [€8H] Medication aide--A person who holds a cur-
rent permit issued under the Medication Aide Training Program as de-
scribed in Chapter 95 of this title (relating to Medication Aides--Pro-
gram Requirements) and acts under the authority of a person who holds
a current license under state law which authorizes the licensee to ad-
minister medication.

(81) [82)] Misappropriation of funds--The taking, secre-
tion, misapplication, deprivation, transfer, or attempted transfer to any
person not entitled to receive any property, real or personal, or anything
of value belonging to or under the legal control of a resident without
the effective consent of the resident or other appropriate legal author-
ity, or the taking of any action contrary to any duty imposed by federal
or state law prescribing conduct relating to the custody or disposition
of property of a resident.

(82) MN--Medical necessity. A determination, made by
physicians and registered nurses who are employed by or contract with
the state Medicaid claims administrator, that a recipient requires the
services of a licensed nurse in an institutional setting to carry out a
physician's planned regimen for total care. A recipient's need for cus-
todial care in a 24-hour institutional setting does not constitute medical

necessity.
(83) - (113) (No change.)

(114) Qualified mental health professional - community
services--Has the meaning given in 25 TAC §412.303 (relating to

Definitions).

(115) [EH4)] Qualified surveyor--An employee of DADS
who has completed state and federal training on the survey process and
passed a federal standardized exam.

(116) [EH5)] Quality assessment and assurance commit-
tee--A group of health care professionals in a facility who develop and
implement appropriate action to identify and rectify substandard care
and deficient facility practice.

(117) [EH16)] Quality-of-care monitor--A registered nurse,
pharmacist, or dietitian employed by DADS who is trained and expe-
rienced in long-term care facility regulation, standards of practice in
long-term care, and evaluation of resident care, and functions indepen-
dently of DADS Regulatory Services Division.

(118) RAI--Resident assessment instrument. An assess-
ment tool used to conduct comprehensive, accurate, standardized, and
reproducible assessments of each resident's functional capacity as spec-
ified by the Secretary of the U.S. Department of Health and Human
Services. At a minimum, this instrument must consist of the MDS core
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elements specified by CMS, utilization guidelines, and Care Area As-
sessment process.

(119) [EHH] Recipient--Any individual residing in a Med-
icaid certified facility or a Medicaid certified distinct part of a facility
whose daily vendor rate is paid by Medicaid.

8y  Registered nurse (RN)--An individual eurrently k-
eensed by the Texas Board of Nursing as a Registered Nurse in the
State of Texas-}

(120) Rehabilitative services--Rehabilitative therapies and
devices provided to help a person regain, maintain, or prevent dete-
rioration of a skill or function that has been acquired but then lost or
impaired due to illness, injury, or disabling condition. The term in-
cludes physical and occupational therapy, speech-language pathology,
and psychiatric rehabilitation services.

(121) [H9)] Reimbursement methodology--The method
by which HHSC determines nursing facility per diem rates.

(122) [E20)] Remodeling--The construction, removal, or
relocation of walls and partitions, the construction of foundations,
floors, or ceiling-roof assemblies, the expanding or altering of safety
systems (including, but not limited to, sprinkler, fire alarm, and emer-
gency systems) or the conversion of space in a facility to a different
use.

(123) [E2D] Renovation--The restoration to a former bet-
ter state by cleaning, repairing, or rebuilding, including, but not limited
to, routine maintenance, repairs, equipment replacement, painting.

(124) [E22)] Representative payee--A person designated
by the Social Security Administration to receive and disburse benefits,
act in the best interest of the beneficiary, and ensure that benefits will
be used according to the beneficiary's needs.

125) [E23)] Resident--Any individual residing in a nurs-
ing facility.

[(124) Resident assessment instrument (RAD)--An assess-
ment tool used to conduct comprehensive; accurate; standardized,; and
reproducible assessments of each resident's funetional eapaeity as spee-
Services: At a minimum; this instrument must consist of the Minimum
Data Set (MDS) eore elements as specified by the Centers for Medicare
& Medieaid Serviees (CMS); utilization guidelines; and Care Area As-
sessment (CAA) process-}

126) [(25)] Resident group--A group or council of resi-
dents who meet regularly to:

(A) discuss and offer suggestions about the facility poli-
cies and procedures affecting residents' care, treatment, and quality of
life;

(B) plan resident activities;
(C) participate in educational activities; or
(D) for any other purpose.

(127) [(426)] Responsible party--An individual authorized
by the resident to act for him as an official delegate or agent. Respon-
sible party is usually a family member or relative, but may be a legal
guardian or other individual. Authorization may be in writing or may
be given orally.

128) [(F2D] Restraint hold--

(A) A manual method, except for physical guidance or
prompting of brief duration, used to restrict:

(i) free movement or normal functioning of all or a
portion of a resident's body; or

(i) normal access by a resident to a portion of the
resident's body.

(B) Physical guidance or prompting of brief duration
becomes a restraint if the resident resists the guidance or prompting.

(129) [(128)] Restraints (chemical)--Psychoactive drugs
administered for the purposes of discipline, or convenience, and not
required to treat the resident's medical symptoms.

130) [(29)] Restraints (physical)--Any manual method,
or physical or mechanical device, material or equipment attached, or
adjacent to the resident's body, that the individual cannot remove easily
which restricts freedom of movement or normal access to one's body.
The term includes a restraint hold.

(131) RN--Registered nurse. An individual currently li-
censed by the Texas Board of Nursing as a registered nurse.

132) [H30)] RN assessment coordinator--A registered
nurse who signs and certifies a comprehensive assessment of a res-
ident's needs, using the RAI, including the MDS, as specified by
DADS.

(133) [(3H] RUG--Resource Utilization Group. A cate-
gorization method, consisting of 34 categories based on the MDS, that
is used to determine a recipient's service and care requirements and to
determine the daily rate DADS pays a nursing facility for services pro-
vided to the recipient.

(134) [H32)] Secretary--Secretary of the U.S. Department
of Health and Human Services.

(135) [€33)] Services required on a regular basis--Ser-
vices which are provided at fixed or recurring intervals and are needed
so frequently that it would be impractical to provide the services
in a home or family setting. Services required on a regular basis
include continuous or periodic nursing observation, assessment, and
intervention in all areas of resident care.

(136) [€134)] SNF--A skilled nursing facility or distinct
part of a facility that participates in the Medicare program. SNF
requirements apply when a certified facility is billing Medicare for a
resident's per diem rate.

(137) [€135)] Social Security Administration--Federal
agency for administration of social security benefits. Local social
security administration offices take applications for Medicare, assist
beneficiaries file claims, and provide information about the Medicare
program.

(138) [€36)] Social worker--A qualified social worker is
an individual who is licensed, or provisionally licensed, by the Texas
State Board of Social Work Examiners as prescribed by the Texas Oc-
cupations Code, Chapter 505, and who has at least:

(A) abachelor's degree in social work; or

(B) similar professional qualifications, which include a
minimum educational requirement of a bachelor's degree and one year
experience met by employment providing social services in a health
care setting.

(139) [@37A] Standards--The minimum conditions, re-
quirements, and criteria established in this chapter with which an
institution must comply to be licensed under this chapter.

140) [E38)] State Medicaid claims administrator--The
entity under contract with HHSC to process Medicaid claims in Texas.
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(141) [(@39)] State plan--A formal plan for the medical as-
sistance program, submitted to CMS, in which the State of Texas agrees
to administer the program in accordance with the provisions of the State
Plan, the requirements of Titles XVIII and XIX, and all applicable fed-
eral regulations and other official issuances of the U.S. Department of
Health and Human Services.

(142) [E40)] State survey agency--DADS is the agency,
which through contractual agreement with CMS is responsible for Title
XIX (Medicaid) survey and certification of nursing facilities.

143) [(4B)] Supervising physician--A physician who as-
sumes responsibility and legal liability for services rendered by a physi-
cian assistant (PA) and has been approved by the Texas Medical Board
to supervise services rendered by specific PAs. A supervising physi-
cian may also be a physician who provides general supervision of an
advanced practice registered nurse providing services in a nursing fa-
cility.

(144) [(442)] Supervision--General supervision, unless
otherwise identified.

145) [(+43)] Supervision (direct)--Authoritative proce-
dural guidance by a qualified person for the accomplishment of a
function or activity within his sphere of competence. If the person
being supervised does not meet assistant-level qualifications specified
in this chapter and in federal regulations, the supervisor must be on
the premises and directly supervising.

(146) [(+44)] Supervision (general)--Authoritative proce-
dural guidance by a qualified person for the accomplishment of a func-
tion or activity within his sphere of competence. The person being
supervised must have access to the qualified person providing the su-
pervision.

(147) [(445)] Supervision (intermittent)--Authoritative
procedural guidance by a qualified person for the accomplishment of
a function or activity within his sphere of competence, with initial
direction and periodic inspection of the actual act of accomplishing
the function or activity. The person being supervised must have access
to the qualified person providing the supervision.

(148) [(146)] Texas Register--A publication of the Texas
Register Publications Section of the Office of the Secretary of State that
contains emergency, proposed, withdrawn, and adopted rules issued
by Texas state agencies. The Texas Register was established by the
Administrative Procedure and Texas Register Act of 1975.

(149) [(#4D] Therapeutic diet--A diet ordered by a physi-
cian as part of treatment for a disease or clinical condition, in order to
eliminate, decrease, or increase certain substances in the diet or to pro-
vide food which has been altered to make it easier for the resident to
eat.

(150) [E448)] Therapy week--A seven-day period begin-
ning the first day rehabilitation therapy or restorative nursing care is
given. All subsequent therapy weeks for a particular individual will
begin on that day of the week.

(151) [E49)] Threatened violation--A situation that, unless
immediate steps are taken to correct, may cause injury or harm to a
resident's health and safety.

152) [@50)] Title 1I--Federal Old-Age, Survivors, and
Disability Insurance Benefits of the Social Security Act.

(153) [E5H] Title XVI--Supplemental Security Income
(SSI) of the Social Security Act.

(154) [E52)] Title XVIII--Medicare provisions of the So-
cial Security Act.

(155) [E53)] Title XIX--Medicaid provisions of the Social
Security Act.
(156) [E54)] Total health status--Includes functional sta-

tus, medical care, nursing care, nutritional status, rehabilitation and
restorative potential, activities potential, cognitive status, oral health
status, psychosocial status, and sensory and physical impairments.

(157) [655)] UAR--HHSC's Utilization and Assessment
Review Section.
(158) [(456)] Uniform data set--See RAI (Resident Assess-

ment Instrument) [Resident Assessment Instrament (RAD).

(159) [E57H] Universal precautions--The use of barrier and
other precautions to prevent the spread of blood-borne diseases.

(160) [E458)] Unreasonable confinement--Involuntary
seclusion.
(161) [E59)] Vaccine preventable diseases--The diseases

included in the most current recommendations of the Advisory Com-
mittee on Immunization Practices of the Centers for Disease Control
and Prevention.

(162) [(460)] Vendor payment--Payment made by DADS
on a daily-rate basis for services delivered to recipients in Medicaid-
certified nursing facilities. Vendor payment is based on the nursing fa-
cility's approved-to-pay claim processed by the state Medicaid claims
administrator. The Nursing Facility Billing Statement, subject to ad-
justments and corrections, is prepared from information submitted by
the nursing facility, which is currently on file in the computer system as
of the billing date. Vendor payment is made at periodic intervals, but
not less than once per month for services rendered during the previous
billing cycle.

(163) [(+6D] Working day--Any 24-hour period, Monday
through Friday, excluding state and federal holidays.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701040

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: April 23, 2017
For further information, please call: (210) 619-8292
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SUBCHAPTER N. REHABILITATIVE
SERVICES

40 TAC §§19.1300 - 19.1302, 19.1304, 19.1306
STATUTORY AUTHORITY

The amendments and new section are proposed under Texas
Government Code, §531.0055, which provides that the HHSC
executive commissioner shall adopt rules for the operation and
provision of services by the health and human services agencies,
including DADS; Texas Government Code, §531.021, which pro-
vides HHSC with the authority to administer federal funds and
plan and direct the Medicaid program in each agency that oper-
ates a portion of the Medicaid program; and Texas Human Re-
sources Code, §32.021, which provides that HHSC shall adopt

PROPOSED RULES March 24, 2017 42 TexReg 1381



necessary rules for the proper and efficient operation of the Med-
icaid program.

The amendments and new section affect Texas Government
Code, §531.0055 and §531.021, and Texas Human Resources
Code §32.021.

§19.1300. Purpose.

(a) This subchapter contains the requirements a facility must
comply with to provide rehabilitative services to a resident.

(b) Subchapter BB (relating to Nursing Facility Responsibili-
ties Related to Preadmission Screening and Resident Review (PASRR)
contains the requirements a facility must comply with to provide nurs-
ing facility specialized services to a designated resident, as defined in
§19.2703 of this chapter (relating to Definitions).

$19.1301.

(a) [Previsien of serviees:] If rehabilitative services[; sueh as;
but not limited to, physical therapy, speeeh%laﬂguage pathology, occu-
pational therapy; mental health rehabilitative services for mental illness
and mental retardation] are required in a [the] resident's comprehensive
care plan [ef eare], the facility must:

Provision of Rehabilitative Services.

(1) provide the required services; or

(2) obtain the required services from an outside resource,
in accordance with §19.1906 of this chapter [title] (relating to Use of
Outside Resources)[; from a provider of speeialized rehabilitative ser-
viees].

(b) A [Rehabilitative serviees: The] facility must ensure that
rehabilitative services:

(1) are provided to a resident under a comprehensive care
[writter] plan [of treatment] based on a [the] physician's diagnosis and
orders; [;] and [that serviees]

(2) are documented in the resident's clinical record.
$§19.1302.  Qualifications.

A facility must ensure that rehabilitative [Rehabilitative] services are
provided [must be provided under the written order of a physieian] by:
[qualified personnel.]

b A qualified therapist is:}
(1) [&A)] an individual [& speech-langnage pathologist]

who:

(A) [)]is a [Fexas licensed] speech-language patholo-
gist licensed by the Texas Department of Licensing and Regulation; or

(B) [@GH] meets the educational requirements [for
lieense] and has accumulated, or is in the process of accumulating, the
supervised professional experience [(the internship}] required to be
licensed as a speech-language pathologist [for license];

(2) [B)] an individual [audielegist] who:

(A) [()]is an [a Fexas-licensed] audiologist licensed by
the Texas Department of Licensing and Regulation; or

(B) [@1)] meets the educational requirements [for
lieense] and has accumulated, or is in the process of accumulating, the
supervised professional experience [(the internship)}] required to be
licensed as an audiologist [for license];

(3) [€©)] an occupational therapist [(a gualified consultant)
whe is eurrently] licensed by the Texas Board of Occupational Therapy
Examiners;

(4) [)] an occupational therapy assistant [whe is eur-
rently] licensed by the Texas [State] Board of Occupational Therapy
Examiners;

(5) [(B)] aphysical therapist [whe is eurrently] licensed [as
a physieal therapist] by the Texas [State] Board of Physical Therapy
Examiners; [of]

(6) [€B)] aphysical therapist assistant [whe 1s] licensed [as
a physieal therapist assistant] by the Texas [State] Board of Physical
Therapy Examiners; or

(7) aqualified mental health professional - community ser-

vices.

2 Aphyﬁeal%hefapya}defsaperseﬂwhe&sﬁstsmfhe
practice of physieal therapy and whese activities require on-the-job
training and on-site supervision by a physteal therapist or physieal ther-
apist assistant. A physical therapy aide is not a certified corrective ther-
apist or an adaptive or correetive physical edueation speetalist]
$19.1304. Rehabilitative Services in Medicaid-certified Facilities.

(a) Rehabilitative services covered by Medicaid [Services] are
physical therapy services, occupational therapy services, and speech
therapy services [for Meeheaid nursing facility residents whe are not
eligible for Medicare or other insurance. The cost of therapy services
for residents with Medicare or other insuranee coverage or both must
be billed to Medicare or other insurance or both].

(b) A facility must ensure that rehabilitative services covered
by Medicaid are provided to a resident to evaluate or treat a function
that has been impaired by illness or injury. [Ceverage for physical ther-
apy; oceupational therapy; or speech therapy serviees includes evalu-
ation and treatment of funetions that have been impaired by illness:|
Rehabilitative services must be provided with the expectation that the
resident's functioning will improve measurably in 30 days.

§19.1306. Fee-for-Service Payment for [Specialized and] Rehabili-
tative Services.

(a) HHSC pays [DPADS #eimbu%ses] a [nursing] facility for
[speeialized and] rehabilitative services provided to a Medicaid eligi-
ble resident based on fees determined [by the Health and Human Ser-
vices Commission] in accordance with 1 TAC §355.313 (relating to
Reimbursement Methodology for Rehabilitative and Specialized [and
Rehabilitative] Services).

(b) A facility [The serviees] must ensure that rehabilitative ser-
vices provided to a resident eligible for Medicaid are:

(1) [be] ordered by the resident's attending physician; and

(2) except as provided in subsection (c)(1) of this section,
[be] pre-certified by DADS.

(c) A session is one physical, occupational, or speech therapy

service provided to [performed for] one resident. HHSC pays for an
[An] evaluation [is reimbursed] at the same rate as a session.

(1) HHSC pays for one [One] evaluation that is not
[reimbursed witheut being| pre-certified by DADS.

(2) To have an additional evaluation pre-certified by
DADS, a facility must submit documentation [An additional eval-
uwation must be supported] by the attending physician [physieian's
decumentation] that indicates the resident has a new illness or injury,
or a substantive change in a pre-existing condition.

(d) A facility must submit a complete and accurate claim for
services that is [must be] received by DADS within 12 months after the
last day services are provided in accordance with a single pre-certifi-
cation by DADS.
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{(e) A claim rcjected during the 12-month period through no
fault of the provider may be reimbursed upon approval by DADS.}

(e) [€B] A resident whose request for pre-certification of Med-
icaid rehabilitative [or speeialized] services is denied may request [is
entitled to] a fair hearing in accordance with 1 TAC Chapter 357, Sub-
chapter A (relating to Uniform Fair Hearing Rules) [rules of HHSC
regarding Mediecaid fair hearings: A request for a fair hearing must be
after the date the notice of action is matiled to the resident].
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701041

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: April 23, 2017
For further information, please call: (210) 619-8292

¢ ¢ ¢
40 TAC §19.1303
STATUTORY AUTHORITY

The repeal is proposed under Texas Government Code,
§531.0055, which provides that the HHSC executive com-
missioner shall adopt rules for the operation and provision of
services by the health and human services agencies, including
DADS; Texas Government Code, §531.021, which provides
HHSC with the authority to administer federal funds and plan
and direct the Medicaid program in each agency that operates a
portion of the Medicaid program; and Texas Human Resources
Code, §32.021, which provides that HHSC shall adopt neces-
sary rules for the proper and efficient operation of the Medicaid
program.

The repeal affects Texas Government Code, §531.0055 and
§531.021, and Texas Human Resources Code, §32.021.

$19.1303.  Specialized Services in Medicaid-certified Facilities.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701043

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: April 23, 2017
For further information, please call: (210) 619-8292

¢ 14 ¢

SUBCHAPTER BB. NURSING FACILITY
RESPONSIBILITIES RELATED TO
PREADMISSION SCREENING AND RESIDENT
REVIEW (PASRR)

DIVISION 1. GENERAL PROVISIONS
40 TAC §19.2701, §19.2703
STATUTORY AUTHORITY

The amendments are proposed under Texas Government
Code, §531.0055, which provides that the HHSC executive
commissioner shall adopt rules for the operation and provi-
sion of services by the health and human services agencies,
including DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The amendments affect Texas Government Code, §531.0055
and §531.021, and Texas Human Resources Code, §32.021.

$§19.2701.  Purpose.
The purpose of this subchapter is to:

(1) describe the requirements of a nursing facility related
to preadmission screening and resident review (PASRR), which is a
federal requirement in Code of Federal Regulations, Title 42, Part 483,
Subpart C to ensure that:

(A) an individual seeking admission to a [Medieaid-
eertified] nursing facility or [and] a resident of a nursing facility
receives a PASRR Level I screening (PL1) to identify whether the
individual or resident is suspected of having mental illness (MI), an
intellectual disability (ID), or a developmental disability (DD); and

(B) an individual or resident suspected of having MI,
ID, or DD receives a PASRR Level II evaluation (PE) to confirm MI,
ID, or DD and, if confirmed, to evaluate whether the individual or res-
ident needs nursing facility care and specialized services; [and]

(2) describe the requirements of a nursing facility related
to a designated resident who receives service planning and transition
planning; and|[-]

(3) describe the requirements of a nursing facility related
to nursing facility specialized services.

$§19.2703.  Definitions.
The following words and terms, when used in this subchapter, have the
following meanings unless the context clearly indicates otherwise:

(1) - (4) (No change.)

(5) CMWC--Customized manual wheelchair. A wheel-
chair that consists of a manual mobility base and customized seating
system and is adapted and fabricated to meet the individualized needs
of a designated resident.

(6) [€5)] DADS--Department of Aging and Disability Ser-
vices or HHSC, as its successor agency. For purposes of the PASRR
process, HHSC [DADS] is the state authority for intellectual and de-
velopmental disabilities.

(7) [€6)] DD--Developmental disability. A disability that
meets the criteria described in the definition of "persons with related
conditions" in Code of Federal Regulations (CFR) Title 42, §435.1010.

(8) [P] Delirium--A serious disturbance in an individual's
mental abilities that results in a decreased awareness of the individual's
environment and confused thinking.

(9) [€8)] Designated resident--A Medicaid recipient with
ID or DD who is 21 years of age or older and who is a resident.
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(10) DME--Durable medical equipment. The following
items, including any accessories and adaptations needed to operate or
access the item:

(A) a gait trainer;
(B) a standing board;

(C) aspecial needs car seat or travel restraint;

(D) a specialized or treated pressure-reducing support
surface mattress;

(E) a positioning wedge;

(F) a prosthetic device; and

(G) an orthotic device.

(11) [¢9)] DSHS--Department of State Health Services.
For purposes of the PASRR process, DSHS is the state mental health
authority.

(12) [(19)] Emergency protective services--Services that
are furnished by the Department of Family and Protective Services to
an elderly or disabled individual who has been determined to be in a
state of abuse, neglect, or exploitation.

(13) [ED] Exempted hospital discharge--A category of
nursing facility admission that occurs when a physician has certified
that an individual who is being discharged from a hospital is likely to
require less than 30 days of nursing facility services for the condition
for which the individual was hospitalized.

(14) [62)] Expedited admission--A category of nursing fa-
cility admission that occurs when an individual meets the criteria for
one of the following categories: convalescent care, terminal illness, se-
vere physical illness, delirium, emergency protective services, respite,
or coma.

(15) HHSC--Health and Human Services Commission or
its designee.

(16) [E43)] ID--Intellectual disability. Mental retardation,
as described in CFR Title 42, §483.102(b)(3)(1).

(17) [64)] IDT--Interdisciplinary team. A team consisting

of:
(A) aresident with MI, ID, or DD;
(B) the resident's LAR, if any;

(C) aregistered nurse from the nursing facility with re-
sponsibility for the resident;

(D) a representative of a LIDDA or LMHA, or if the
resident has MI and DD or MI and ID, a representative of the LIDDA
and LMHA; and

(E) other persons, as follows:

(i) aconcerned person whose inclusion is requested
by the resident or LAR;

(ii) aperson specified by the resident or LAR, nurs-
ing facility, or LIDDA or LMHA, as applicable, who is professionally
qualified or certified or licensed with special training and experience
in the diagnosis, management, needs and treatment of people with MI,
ID, or DD; and

(iii)  a representative of the appropriate school dis-
trict if the resident is school age and inclusion of the district represen-
tative is requested by the resident or LAR.

(18) [E45)] Individual--A person seeking admission to a
nursing facility.

(19) [646)] ISP--Individual service plan. A service plan de-
veloped by the service planning team for a designated resident in accor-
dance with §17.502(2) of this title (relating to Service Planning Team

(SPT) Responsibilities for a Designated [Designed] Resident).

(20) [ED] LAR--Legally authorized representative. A
person authorized by law to act on behalf of an individual or resident
with regard to a matter described by this subchapter, and who may
be the parent of a minor child, the legal guardian, or the surrogate
decision maker.

(21) [(8)] LIDDA--Local intellectual and developmen-
tal disabilities authority. An entity designated by the executive
commissioner of HHSC [the Texas Health and Human Services
Ceommisster], in accordance with Texas Health and Safety Code

§533A.035 [§533.035].

(22) [(49)] LIDDA specialized services--Support services,
other than nursing facility services, that are identified through the PE
or resident review and may be provided to a resident who has ID or
DD. LIDDA specialized services are:

(A) service coordination, which includes alternate
placement assistance;

(B) employment assistance;

(C) supported employment;

(D) day habilitation;

(E) independent living skills training; and
(F) behavioral support.

(23) [26)] LMHA--Local mental health authority. An en-
tity designated by the executive commissioner of HHSC [the Fexas
Health and Human Serviees Commission], in accordance with Texas
Health and Safety Code §533.035. For the purposes of this subchap-
ter, LMHA includes an entity designated by DSHS [the Department of
State Health Serviees] as the entity to perform PASRR functions.

(24) [2BH] LMHA specialized services--Support services,
other than nursing facility services, that are identified through the PE or
resident review and may be provided to a resident who has MI. LMHA
specialized services are defined in Title 25, Texas Administrative Code
(TAC), Chapter 412, Subchapter I (relating to MH Case Management),
including alternate placement, and 25 TAC Chapter 416, Subchapter A
(relating to Mental Health Rehabilitative Services).

(25) [22)] LTC Online Portal--Long Term Care Online
Portal. A web-based application used by Medicaid providers to submit
forms, screenings, evaluations, and the long term services and supports
Medicaid identification section of the MDS assessment.

(26) [23)] MDS assessment--Minimum data set as-
sessment. A standardized collection of demographic and clinical
information that describes a resident's overall condition, which a
[Hteensed] nursing facility in Texas is required to submit for a resident
of [admitted into] the facility.

(27) [24)] MI--Mental illness. Serious mental illness, as
defined in 42 CFR §483.102(b)(1).

(28) [25)] Nursing facility--A Medicaid-certified facility
that is licensed in accordance with Texas Health and Safety Code,
Chapter 242.

(29) [26)] Nursing facility PASRR support activities--Ac-
tions a nursing facility takes in coordination with a LIDDA or LMHA
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to facilitate the successful provision of LIDDA specialized services or
LMHA specialized services, including:

(A) arranging transportation for a designated [nursing
faeility] resident to participate in a LIDDA specialized service or a
LMHA specialized service outside the nursing facility;

(B) sending a resident to a scheduled LIDDA special-
ized service or a LMHA specialized service with food and medications
required by the resident; and

(C) including in the comprehensive care plan an agree-
ment to avoid, when possible, scheduling nursing facility services at
times that conflict with LIDDA specialized services or LMHA special-
ized services.

(30) [€D] Nursing facility specialized services--Support
services, other than nursing facility services, that are identified through
the PE and may be provided to a designated resident [whe has ID er
DDB]. Nursing facility specialized services are:

(A) [physical therapy, oeccupational therapy, and
speeeh] therapy services;
(B) CMWC [eustomized manual wheelehair]; and
of] (C) DME [durable medical equipment, which consists
i  a gait trainer}
i) a standing board:}
i)  a special needs ear seat or travel restraint;}
Hiv)  a speeialized or treated pressure-redueing sup-
port surface mattress:}
1) apesitioning wedge;}
[(vi) a prosthetic device; and]
[(vii) an orthotic device].
. (31) [€8)] PASRR--Preadmission screening and resident
review.

(32) [29)] PASRR determination--A decision made by
DADS, DSHS, or their designee regarding an individual's need for
nursing facility specialized services, LIDDA specialized services, and
LMHA specialized services, based on information in the PE; and, in
accordance with Subchapter Y of this chapter (relating to Medical
Necessity Determinations), whether the individual requires the level
of care provided in a nursing facility. A report documenting the
determination is sent to the individual and LAR.

(33) [39)] PE--PASRR Level Il evaluation. A face-to-face
evaluation of an individual suspected of having MI, ID, or DD per-
formed by a LIDDA or an LMHA to determine if the individual has
MI, ID, or DD, and if so to:

(A) assess the individual's need for care in a nursing fa-
cility;
(B) assess the individual's need for nursing facility spe-

cialized services, LIDDA specialized services and LMHA specialized
services; and

(C) identify alternate placement options.

(34) [BBH]PLI1--PASRR Level I screening. The process of
screening an individual to identify whether the individual is suspected
of having MI, ID, or DD.

(35) [82)] Pre-admission--A category of nursing facility
admission from a community setting that is not an expedited admission
or an exempted hospital discharge.

(36) [633)] Referring entity--The entity that refers an in-
dividual to a nursing facility, such as a hospital, attending physician,
LAR or other personal representative selected by the individual, a fam-
ily member of the individual, or a representative from an emergency
placement source, such as law enforcement.

(37) [B4)] Resident--An individual who resides in a
[Medicaid-certified] nursing facility and receives services provided by
professional nursing personnel of the facility.

(38) [85)] Resident review--A face-to-face evaluation of a
resident performed by a LIDDA or LMHA:

(A) for aresident with MI, ID, or DD who experienced
a significant change in status, to:

(i) assess the resident's need for continued care in a
nursing facility;

(ii)  assess the resident's need for nursing facility spe-
cialized services, LIDDA specialized services and LMHA specialized
services; and

(iii)  identify alternate placement options; and

(B) for a resident suspected of having MI, ID, or DD,
to determine whether the resident has MI, ID, or DD and, if so:

(i) assess the resident's need for continued care in a
nursing facility;

(ii)  assess the resident's need for nursing facility spe-
cialized services, LIDDA specialized services, and LMHA specialized
services; and

(iii) identify alternate placement options.

(39) [36)] Respite--Services provided on a short-term ba-
sis to an individual because of the absence of or the need for relief by
the individual's unpaid caregiver for a period not to exceed 14 days.

(40) [BD)] Service coordination--As defined in §2.553 of
this title (relating to Definitions), assistance in accessing medical, so-
cial, educational, and other appropriate services and supports that will
help an individual achieve a quality of life and community participa-
tion acceptable to the person and LAR on the individual's behalf.

(41) [B8)] Service coordinator--An employee of a LIDDA
who provides service coordination.

(42) [B9)] Severe physical illness--An illness resulting
in ventilator dependence or diagnosis such as chronic obstructive
pulmonary disease, Parkinson's disease, Huntington's disease, amy-
otrophic lateral sclerosis, or congestive heart failure, that results
in a level of impairment so severe that the individual could not be
expected to benefit from nursing facility specialized services, LIDDA
specialized services or [and] LMHA specialized services.

(43) [49)] SPT--Service planning team. A team that de-
velops, reviews, and revises the ISP for a designated resident.

(A) The SPT always includes:
(i) the designated resident;
(ii) the designated resident's LAR, if any;
(iii)  the service coordinator;

(iv) nursing facility staff familiar with the desig-
nated resident's needs;
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(v) persons providing nursing facility specialized
services and LIDDA specialized services for the designated resident;

(vi) arepresentative from a community provider, if
one has been selected; and

(vii) a representative from the LMHA, if the desig-
nated resident has MI.

(B) Other participants on the SPT may include:

(i) aconcerned person whose inclusion is requested
by the designated resident or the LAR; and

(ii)  at the discretion of the LIDDA, a person who is
directly involved in the delivery of services to people with ID or DD.

(44) [(4D)] Surrogate decision maker--An actively in-
volved family member of a resident who has been identified by an IDT
in accordance with Texas Health and Safety Code §313.004 and who
is available and willing to consent on behalf of the resident.

(45) [(42)] Terminal illness--A medical prognosis that an
individual's life expectancy is six months or less if the illness runs its
normal course, which is documented by a physician's certification in
the individual's medical record maintained by a nursing facility.

(46) Therapy services--Assessment and treatment to help
a designated resident learn, keep, or improve skills and functioning
of daily living affected by a disabling condition. Therapy services are
referred to as habilitative therapy services. Therapy services are limited
to:

(A) physical therapy;

(B) occupational therapy; and

(C) speech therapy.

(47) [(43)] Transition plan--A plan developed by the SPT
that describes the activities, timetable, responsibilities, services, and
supports involved in assisting a designated resident to transition from
the nursing facility to the community.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701042

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: April 23, 2017
For further information, please call: (210) 619-8292

¢ L4 L4
DIVISION 2. NURSING FACILITY
RESPONSIBILITIES
40 TAC §§19.2704, 19.2706, 19.2709
STATUTORY AUTHORITY

The amendments are proposed under Texas Government
Code, §531.0055, which provides that the HHSC executive
commissioner shall adopt rules for the operation and provi-
sion of services by the health and human services agencies,
including DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds

and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The amendments affect Texas Government Code, §531.0055
and §531.021, and Texas Human Resources Code, §32.021.

$19.2704.  Nursing Facility Responsibilities Related to PASRR.
(a) - (h) (No change.)

(i) After an individual or resident who is determined to have
MI, ID, or DD from a PE or resident review has been admitted to a
nursing facility, the facility must:

(1)-(7) (No change.)

(8) for a designated resident [whe is a Medicaid recipient],
annually document in the LTC Online Portal all nursing facility spe-
cialized services, LIDDA specialized services, and LMHA specialized
services [eurrently] being provided to the designated [a] resident.

§19.2706. Nursing Facility Responsibilities Related to a Designated
Resident.

(a) - (b) (No change.)

(¢) A nursing facility must ensure its staff and contractors who
are members of a designated resident's SPT:

(1) attend and participate in the [a] designated resident's
SPT meetings as scheduled and convened by the service coordinator;

(2) contribute to the development of the [a] designated res-
ident's ISP; and

(3) assist the SPT by:

(A) monitoring all nursing facility specialized services,
LIDDA specialized services and LMHA specialized services, if appli-
cable, provided to the designated resident to ensure the designated res-
ident's needs are being met;

(B) making timely referrals, service changes, and
amendments to the ISP as needed;

(C) ensuring that the designated resident's ISP, includ-
ing nursing facility specialized services, nursing facility PASRR sup-
port activities, and LIDDA specialized services, is coordinated with the
nursing facility's comprehensive care plan;

(D) if the designated resident has expressed interest in
community living: [developing a transition plan for a resident whe
is recommended due to identified barriers; participating to identify the
action the SPT will take to address concerns and remove the barriers;
and]

(i) developing a transition plan for the designated
resident to live in the community; or

(ii) _identifying the action the SPT will take to ad-
dress concerns and remove barriers to the designated resident living in
the community; and

(E) reviewing and discussing the information included
in the ISP and transition plan with key nursing facility staff who work
with the resident.

(d) A nursing facility must allow a service coordinator access
to:

(1) a designated resident on a monthly basis, or more fre-
quently if needed; and
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(2) the designated resident's clinical facility records.

§19.2709. Incident and Complaint Reporting.

In addition to reporting incidents and complaints, including abuse and
neglect, to DADS as required by §19.602 of this chapter (relating to
Incidents of Abuse and Neglect Reportable to the Texas Department of
Aging and Disability Services (DADS) and Law Enforcement Agen-
cies by Facilities) and §19.2006 of this chapter (relating to Reporting
Incidents and Complaints), a nursing facility must report the informa-
tion by making a telephone report immediately after learning of the
incident or complaint:

(1) to the service coordinator, if it involves a designated
resident; and

(2) tothe LMHA representative, if it involves a designated
resident with MI receiving LMHA specialized services.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701072

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: April 23, 2017
For further information, please call: (210) 619-8292

¢ ¢ ¢

DIVISION 3. NURSING FACILITY
SPECIALIZED SERVICES FOR DESIGNATED
RESIDENTS

40 TAC §§19.2750 - 19.2756

STATUTORY AUTHORITY

The new sections are proposed under Texas Government
Code, §531.0055, which provides that the HHSC executive
commissioner shall adopt rules for the operation and provi-
sion of services by the health and human services agencies,
including DADS; Texas Government Code, §531.021, which
provides HHSC with the authority to administer federal funds
and plan and direct the Medicaid program in each agency that
operates a portion of the Medicaid program; and Texas Human
Resources Code, §32.021, which provides that HHSC shall
adopt necessary rules for the proper and efficient operation of
the Medicaid program.

The new sections affect Texas Government Code, §531.0055
and §531.021, and Texas Human Resources Code, §32.021.

§19.2750.  Nursing Facility Specialized Services for Designated Res-
idents.
(a) A nursing facility must request authorization from HHSC

§19.2751.

(a) Before requesting authorization to provide a therapy ser-
vice to a designated resident, a nursing facility must ensure that:

Requesting Authorization to Provide Therapy Services.

(1) the therapy service is required by the designated resi-
dent's comprehensive care plan;

(2) the designated resident has a diagnosis relevant to the
need for the therapy service;

(3) the therapy service is ordered by the designated resi-
dent's attending physician; and

(4) a therapy provider who meets the qualifications in
§19.2752 of this division (relating to Qualifications of a Provider of
Therapy Services) completes an assessment within 30 days before
the nursing facility request for authorization to provide the therapy
service.

(b) After a nursing facility submits a request for authorization
to provide a therapy service to a designated resident:

(1) the nursing facility receives a written approval or denial
of its request through the LTC Online Portal; and

(2) HHSC notifies the designated resident or the designated
resident's LAR that the request has been approved or denied.

(c) IfHHSC denies a request for authorization to provide ther-
apy services to a designated resident, the designated resident may re-
quest a fair hearing in accordance with 1 TAC Chapter 357, Subchapter
A (relating to Uniform Fair Hearing Rules), to appeal the denial.

§$19.2752.  Qualifications of a Provider of Therapy Services.

A nursing facility must ensure that therapy services are provided to a
designated resident by:

(1) a person who:

(A) is a speech-language pathologist licensed by the
Texas Department of Licensing and Regulation; or

(B) meets the educational requirements and has accu-
mulated, or is in the process of accumulating, the supervised profes-
sional experience required to be licensed as a speech-language pathol-

ogist;

(2) an occupational therapist licensed by the Texas Board
of Occupational Therapy Examiners;

(3) an occupational therapy assistant licensed by the Texas
Board of Occupational Therapy Examiners;

(4) a physical therapist licensed by the Texas Board of
Physical Therapy Examiners; or

(5) a physical therapist assistant licensed by the Texas
Board of Physical Therapy Examiners.

§19.2753.  Payment for Therapy Services.

(a) HHSC pays a nursing facility for therapy services provided
to a designated resident based on fees determined in accordance with 1
TAC §355.313 (relating to Reimbursement Methodology for Rehabil-

to provide a nursing facility specialized service to a designated resi-

itative and Specialized Services).

dent if the service is agreed to by the designated resident's IDT in ac-
cordance with §19.2704 of this subchapter (relating to Nursing Facility
Responsibilities Related to PASRR) or the designated resident's SPT in
accordance with §17.502(2) of this title (relating to Service Planning
Team (SPT) Responsibilities for a Designated Resident).

(b)  Before providing a nursing facility specialized service, a
nursing facility must request and receive authorization from HHSC

(b) A therapy session is one hour of therapy provided to one
resident.

(c) An assessment is reimbursed at the same rate as a therapy
session.

(d) An occupational therapist or physical therapist may assess
a designated resident at any time to evaluate the needs of the designated

through the LTC Online Portal to provide the service.

resident for a therapy service, but HHSC does not pay for an assessment

PROPOSED RULES March 24, 2017 42 TexReg 1387



of a designated resident conducted within 180 days after the previous
assessment of the designated resident.

(e) A nursing facility must submit a complete and accurate
claim for a therapy service within 12 months after the last day of an

(1) HHSC pays for a DME or CMWC assessment at the
same rate as a therapy session.

(2) An occupational therapist or physical therapist may as-
sess a designated resident at any time to evaluate the needs of the des-

authorization from HHSC to provide the service.

§19.2754. Requesting Authorization to Provide Durable Medical
Equipment and Customized Manual Wheelchairs.

(a) To request authorization to provide DME or a CMWC to
a designated resident, a nursing facility must ensure that a physical

ignated resident for DME or a CMWC, but HHSC does not pay for an
assessment of a designated resident conducted within 180 days after
the previous assessment of the designated resident.

(c) A complete and accurate claim for DME or a CMWC must
be received by HHSC within 12 months after the day the DME or

therapist or occupational therapist licensed in Texas assesses the des-
ignated resident for the DME or CMWC. If, based on the assessment,
the physical or occupational therapist recommends DME or a CMWC,
the nursing facility must request authorization to provide the DME or
CMWOC through the LTC Online Portal. The assessment required by
this subsection must be completed within 30 days before the nursing

CMWC is purchased.

(d) A nursing facility must not submit a claim for payment for
DME or a CMWC to HHSC before:

(1) an occupational therapist or physical therapist licensed
in Texas verifies that the DME or CMWC meets the original specifica-

facility requests authorization through the LTC Online Portal.

(b) The request for authorization to provide DME ora CMWC
made through the LTC Online Portal must include:

(1) the assessment of the designated resident described in
subsection (a) of this section;

(2) a statement signed by the designated resident's attend-
ing physician that the DME or CMWC is medically necessary; and

(3) detailed specifications of the DME or CMWC from a
DME supplier.

(c) The documentation of the physical or occupational therapy
assessment required by subsection (a) of this section must include:

(1) a diagnosis of the designated resident relevant to the

tions and the needs of the designated resident; and

(2) the nursing facility documents the verification in the
LTC Online Portal.

(e) If HHSC denies a request for payment for DME or a
CMWC because a nursing facility did not obtain authorization before
purchasing the DME or CMWC or did not submit necessary documen-
tation to HHSC, the facility may not charge the designated resident or
family for the DME or CMWC.

§19.2756. Administrative Requirements for Durable Medical Equip-
ment and Customized Manual Wheelchairs.

(a) A nursing facility must ensure that only the designated res-
ident to whom DME or a CMWC belongs uses the DME or CMWC.
A nursing facility must identify the DME or CMWC as the personal

need for DME or a CMWC;

(2) the specific DME or CMWC, including any adaptations
recommended for the designated resident; and

(3) adescription of how the DME or CMWC will meet the
specific needs of the designated resident.

(d) After a nursing facility submits a request for authorization
to provide DME or a CMWOC to a designated resident:

(1) the nursing facility receives a written approval or denial

property of the designated resident.

(b) If the designated resident who was provided DME or a
CMWOC is discharged from a nursing facility, the designated resident
retains the DME or CMWC.

(¢) If a designated resident who was provided DME or a
CMWC dies, the DME or CMWC becomes property of the designated
resident's estate. As part of the estate, the DME or CMWC is subject
to the Medicaid Estate Recovery Program requirements in 1 TAC

Chapter 373 (relating to Medicaid Estate Recovery Program).

of its request through the LTC Online Portal; and

(2) HHSC notifies the designated resident or the designated

(d) If DME or a CMWC is donated or sold to a nursing facil-
ity by a designated resident or the personal representative of a desig-

resident's LAR that the request has been approved or denied.

(e) If HHSC approves a request to provide DME or a CMWC
to a designated resident, the nursing facility must order the DME or
CMWC from a DME supplier within 5 business days after receiving

nated resident's estate, the transaction must be documented in accor-

dance with §19.416 of this chapter (relating to Personal Property).

(e) A modification, adjustment, or repair to DME ora CMWC
required within the first six months after delivery of the DME or

notification of the approval through the LTC Online Portal.

(f) If HHSC denies a request to provide DME or a CMWC to
a designated resident, the designated resident may request a fair hear-
ing in accordance with 1 TAC Chapter 357, Subchapter A (relating to
Uniform Fair Hearing Rules), to appeal the denial.

§19.2755.  Payment for Durable Medical Equipment and Customized
Manual Wheelchairs.

(a) A nursing facility must fully explore and use other sources
to pay for DME or a CMWC before requesting payment from HHSC.
If another funding source is available, HHSC pays no more than the
remaining balance after other sources have paid.

(b) HHSC pays a nursing facility for an assessment for DME
or a CMWC for a designated resident based on fees determined in ac-
cordance with 1 TAC §355.313 (relating to Reimbursement Methodol-
ogy for Rehabilitative and Specialized Services).

CMWOC is the responsibility of the DME supplier. More than six

months after delivery of DME or a CMWC, a nursing facility must

maintain and repair all medically necessary equipment for a designated

resident, including DME or a CMWC obtained under this division,

as required by §19.2601(b)(8)(C) of this chapter (relating to Vendor

Payment (Items and Services Included)).

(f) A nursing facility must submit a request to replace DME or
a CMWC of a designated resident in the same manner as a request for

the authorization to provide DME or a CMWC to a designated resident.

HHSC does not approve a request to replace a CMWC made within five

years after a CMWC was purchased for the designated resident, unless

the request includes:

(1) anorder from the designated resident's attending physi-

cian; and
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(2) an assessment by an occupational therapist or physical
therapist licensed in Texas, with documentation explaining why the
designated resident's current CMWC no longer meets the designated
resident's needs.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701067

Lawrence Hornsby

General Counsel

Department of Aging and Disability Services
Earliest possible date of adoption: April 23, 2017
For further information, please call: (210) 619-8292

¢ 14 ¢
TITLE 43. TRANSPORTATION

PART 10. TEXAS DEPARTMENT OF
MOTOR VEHICLES

CHAPTER 209. FINANCE
SUBCHAPTER A. COLLECTION OF DEBTS
43 TAC §209.2

The Texas Department of Motor Vehicles (department) proposes
amendments to Chapter 209, Finance, Subchapter A, Collection
of Debts, §209.2, Charges for Dishonored Checks.

EXPLANATION OF PROPOSED AMENDMENTS

Proposed amendments to §209.2 add language to provide a
mechanism for the collection of any charges assessed for a dis-
honored electronic payment by a banking institution to the oper-
ator of Texas.gov that are passed on to the Texas Department of
Motor Vehicles.

FISCAL NOTE

Linda M. Flores, Chief Financial Officer, has determined that for
each of the first five years the amendments as proposed are in
effect, there will be no fiscal implications for state or local gov-
ernments as a result of enforcing or administering the proposed
amendments.

Jeremiah Kuntz, Director of Vehicles Titles and Registration,
has determined that there will be no significant impact on local
economies or overall employment as a result of enforcing or
administering the proposed amendments.

PUBLIC BENEFIT AND COST

Mr. Kuntz has also determined that for each year of the first
five years the amendments are in effect, the public benefit an-
ticipated as a result of enforcing or administering the amend-
ment will be enabling the department to offer Automated Clearing
House payment options in the department's title and registration
systems without bearing the burden of charges for dishonored
electronic payment. Passing the cost ensures the responsible
party (the customer with the dishonored payment) pays the ex-
tra cost that they incurred. There are no anticipated economic
costs for persons required to comply with the amendments as
proposed. There will be no adverse economic effect on small
businesses or micro-businesses.

TAKINGS IMPACT ASSESSMENT

The department has determined that this proposal affects no pri-
vate real property interests and that this proposal does not re-
strict or limit an owner's right to property that would otherwise
exist in the absence of government action, and so does not con-
stitute a taking or require a takings impact assessment under
Government Code, §2007.043.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments may be submit-
ted to David D. Duncan, General Counsel, Texas Department of
Motor Vehicles, 4000 Jackson Avenue, Austin, Texas 78731 or
by email to rules@txdmv.gov. The deadline for receipt of com-
ments is 5:00 p.m. on April 24, 2017.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the board of the Texas Department
of Motor Vehicles with the authority to adopt rules that are
necessary and appropriate to implement the powers and duties
of the department.

CROSS REFERENCE TO STATUTE
Business and Commerce Code, §3.506.

$209.2.  Charges for Dishonored Checks.

(a) Purpose. Business and Commerce Code, §3.506, autho-
rizes the holder of a dishonored check, seeking collection of the face
value of the check, to charge the drawer or endorser of the check a
reasonable processing fee, not to exceed $30. This section prescribes
policies and procedures for the processing of dishonored checks made
payable to the department and the collection of fees because of the dis-
honor of a check made payable to the department.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Department--The Texas Department of Motor Vehicles.

(2) Dishonored check--A check, draft, order, electronic
payment, or other payment device that is drawn or made upon a bank
or other financial institution, and that is not honored upon presentment
because the account upon which the instrument has been drawn or
made does not exist or is closed, or does not have sufficient funds or
credit for payment of the instrument in full.

(c) Processing of dishonored checks. Upon receipt of notice
from a bank or other financial institution of refusal to honor a check
made payable to the department, the department will process the re-
turned check using the following procedures.

(1) The department will send a written notice by certified
mail, return receipt requested, to the drawer or endorser at the drawer
or endorser's address as shown on:

(A) the dishonored check;

(B) therecords of the bank or other financial institution;
or

(C) the records of the department.

(2) The written notice will notify the drawer or endorser
of the dishonored check and will request payment of the face amount
of the check, any payment processor charges, and a $30 processing
fee no later than 10 days after the date of receipt of the notice. The
written notice will also contain the statement required by Penal Code,
§32.41(c)(3).
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(3) The face amount of the check, any payment processor
charges, and the processing fee must be paid to the department:

(A) with a cashier's check or money order, made
payable to the Texas Department of Motor Vehicles; or

(B) with a valid credit card, approved by the depart-
ment, and issued by a financial institution chartered by a state or the
United States, or a nationally recognized credit organization.

(4) Payments made by credit card must include the fee re-
quired by §209.23 of this chapter (relating to Methods of Payment).

(5) Ifpayment is not received within 10 days after the date
of receipt of the notice, the obligation will be considered delinquent
and will be processed in accordance with §209.1 of this title (relating
to Collection of Debts).

(d) Supplemental collection procedures. In addition to the pro-
cedures described in §209.1, the department may notify appropriate
credit bureaus or agencies if the drawer or endorser fails to pay the face
amount of a dishonored check, any payment processor charges, and the
processing fee, or may refer the matter for criminal prosecution.

() Any payment to the department from the drawer or en-
dorser of a dishonored check will be applied first to the processing fee.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701007

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 465-5665

¢ 14 ¢

CHAPTER 215. MOTOR VEHICLE
DISTRIBUTION

SUBCHAPTER E. GENERAL DISTINGUISH-
ING NUMBERS

43 TAC §215.140

The Texas Department of Motor Vehicles (department) proposes
amendments to Chapter 215, Motor Vehicle Distribution, Sub-
chapter E, General Distinguishing Numbers, §215.140, Estab-
lished and Permanent Place of Business.

EXPLANATION OF PROPOSED AMENDMENTS

Amendments are proposed to §215.140 to clarify that the
premises requirements apply to each dealer when multiple
dealers are licensed at the same location.

FISCAL NOTE

Linda M. Flores, Chief Financial Officer, has determined that for
each of the first five years the amendments as proposed are in
effect, there will be no fiscal implications for state or local gov-
ernments as a result of enforcing or administering the proposed
amendments.

William P. Harbeson, Director of the Enforcement Division, has
determined that there will be no impact on local economies or

overall employment as a result of enforcing or administering the
proposed amendments.

PUBLIC BENEFIT AND COST

Mr. Harbeson has also determined that for each year of the first
five years the amendments are in effect, the public benefit antic-
ipated as a result of enforcing or administering the amendments
will be clarifying for applicants for motor vehicle dealer licenses
the requirements for conducting business as a dealer, and im-
peding dealers intent on violating the off-site sales law from using
a single office at which multiple dealers will be licensed. There
are no anticipated economic costs for persons required to com-
ply with the amendments as proposed. There will be no adverse
economic effect on small businesses or micro-businesses.

TAKINGS IMPACT ASSESSMENT

The department has determined that this proposal affects no pri-
vate real property interests and that this proposal does not re-
strict or limit an owner's right to property that would otherwise
exist in the absence of government action, and so does not con-
stitute a taking or require a takings impact assessment under
Government Code, §2007.043.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments may be submit-
ted to David D. Duncan, General Counsel, Texas Department of
Motor Vehicles, 4000 Jackson Avenue, Austin, Texas 78731 or
by email to rules@txdmv.gov. The deadline for receipt of com-
ments is 5:00 p.m. on April 24, 2017.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the board of the Texas Department
of Motor Vehicles (board) with the authority to adopt rules that
are necessary and appropriate to implement the powers and
the duties of the department under the Transportation Code;
and more specifically, Transportation Code, §503.002, which
authorizes the board to adopt rules to administer Chapter 503,
Dealer's and Manufacturer's Vehicle License Plates.

CROSS REFERENCE TO STATUTE
Transportation Code, §§503.029, 503.030, and 503.032.

§215.140.  Established and Permanent Place of Business.

A dealer must meet the following requirements at each licensed loca-
tion and maintain the requirements during the term of the license. If
multiple dealers are licensed at a location, each dealer must maintain
the following requirements during the entire term of the license.

(1) Business hours for retail dealers.

(A) A retail dealer's office shall be open at least four
days per week for at least four consecutive hours per day.

(B) Theretail dealer's business hours for each day of the
week must be posted at the main entrance of the retail dealer's office
that is accessible to the public. The owner or a bona fide employee of
the retail dealer shall be at the retail dealer's licensed location during the
posted business hours for the purposes of buying, selling, exchanging,
or leasing vehicles. If the owner or a bona fide employee is not avail-
able to conduct business during the retail dealer's posted business hours
due to special circumstances or emergencies, a separate sign must be
posted indicating the date and time the retail dealer will resume opera-
tions. Regardless of the retail dealer's business hours, the retail dealer's
telephone must be answered from 8:00 a.m. to 5:00 p.m. weekdays by
a bona fide employee, answering service, or answering machine.
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(2) Business hours for wholesale motor vehicle dealers. A
dealer that holds only a wholesale motor vehicle dealer's license must
post its business hours at the main entrance of the wholesale motor ve-
hicle dealer's office. A wholesale motor vehicle dealer shall be at the
wholesale motor vehicle dealer's licensed location at least two week-
days per week for at least two consecutive hours per day. Regardless
of the wholesale motor vehicle dealer's business hours, the wholesale
motor vehicle dealer's telephone must be answered from 8:00 a.m. to
5:00 p.m. weekdays by a bona fide employee, answering service, or
answering machine.

(3) Business sign requirements for retail dealers. A retail
dealer must display a conspicuous, permanent sign with letters at least
six inches in height showing the retail dealer's business name or as-
sumed name substantially similar to the name reflected on the retail
dealer's license under which the retail dealer conducts business. The
sign must be permanently mounted at the address listed on the applica-
tion for the retail dealer's license. A retail dealer may use a temporary
sign or banner if that retail dealer can show proof that a sign that meets
the requirements of this paragraph has been ordered.

(4) Business sign requirements for wholesale motor vehi-
cle dealers. A wholesale motor vehicle dealer must display a conspic-
uous, permanent sign with letters at least six inches in height showing
the wholesale motor vehicle dealer's business name or assumed name
substantially similar to the name reflected on the wholesale motor ve-
hicle dealer's license under which the wholesale motor vehicle dealer
conducts business. The sign must be permanently mounted on the busi-
ness property and shall be on the main door to the wholesale motor
vehicle dealer's office or on the outside of the building that houses the
wholesale motor vehicle dealer's office. If the wholesale motor ve-
hicle dealer's office is located in an office building with one or more
other businesses and an outside sign is not permitted by the landlord, a
business sign permanently mounted on or beside the main door to the
wholesale motor vehicle dealer's office with letters at least two inches in
height is acceptable. A wholesale motor vehicle dealer may use a tem-
porary sign or banner if the wholesale motor vehicle dealer can show
proof that a sign that meets the requirements of this paragraph has been
ordered.

(5) Office structure for a retail dealer and a wholesale mo-
tor vehicle dealer.

(A) A dealer's office must be located in a building with
connecting exterior walls on all sides.

(B) A dealer's office must comply with all applicable
local zoning ordinances and deed restrictions.

(C) A dealer's office may not be located within a resi-
dence, apartment, hotel, motel, or rooming house.

(D) The physical address of the dealer's office must be
recognized by the U.S. Postal Service or capable of receiving U.S. mail.
The department will not mail a license or a metal dealer's license plate
to an out of state address.

(E) A portable-type office structure may qualify as an
office only if the structure meets the requirements of this section and is
not a readily moveable trailer or other vehicle.

(6) Required office equipment for a retail dealer and a
wholesale motor vehicle dealer. At a minimum, a dealer's office must
be equipped with:

(A) adesk;
(B) two chairs;

(C) internet access; and

(D) a working telephone number listed in the business
name or assumed name under which the dealer conducts business.

(7) Number of retail dealers in one office. Not more than
four retail dealers may be located in the same business structure. Each
retail dealer located in the same business structure must meet the re-
quirements of this section.

(8) Number of wholesale motor vehicle dealers in one of-
fice. Not more than eight wholesale motor vehicle dealers may be lo-
cated in the same business structure. Each wholesale dealer located in
the same business structure must meet the requirements of this section.

(9) Office sharing prohibition for retail dealers and whole-
sale motor vehicle dealers. Unless otherwise authorized by the Trans-
portation Code, a retail dealer and a wholesale motor vehicle dealer
licensed after September 1, 1999, may not be located in the same busi-
ness structure.

(10) Dealer housed with other business.

(A) If a person conducts business as a dealer in con-
junction with another business owned by the same person and under
the same name as the other business, the same telephone number may
be used for both businesses. If the name of the dealer differs from the
name of the other business, a separate telephone listing and a separate
sign for each business is required.

(B) A person may conduct business as a dealer in con-
junction with another business not owned by that person only if the
dealer owns the property on which business is conducted or has a sep-
arate lease agreement from the owner of that property that meets the
requirements of this section. The same telephone number may not be
used by both businesses. The dealer must have separate business signs,
telephone listings, and office equipment required under this section.

(11) Display area requirements.

(A) A wholesale motor vehicle dealer is not required
to have display space at the wholesale motor vehicle dealer's business
premises.

(B) A retail dealer must have an area designated as dis-
play space for the retail dealer's inventory. A retail dealer's designated
display area must comply with the following requirements.

(i) The display area must be located at the retail
dealer's business address or contiguous with the retail dealer's address.
A noncontiguous storage lot is permissible only if there is no public
access and no sales activity occurs at the storage lot. A sign stating
the retail dealer's name, telephone number, and the fact the property is
a storage lot is permissible.

(i) The display area must be of sufficient size to dis-
play at least five vehicles of the type for which the GDN is issued.
Those spaces must be reserved exclusively for the retail dealer's inven-
tory and may not be shared or intermingled with another business or a
public parking area, a driveway to the office, or another dealer's display
area.

(iii) The display area may not be on a public ease-
ment, right-of-way, or driveway unless the governing body having ju-
risdiction of the easement, right-of-way, or driveway expressly con-
sents in writing to use as a display area. If the easement, right-of-way,
or driveway is a part of the state highway system, use as a display area
may only be authorized by a lease agreement.

(iv) If the retail dealer shares a display or parking
area with another business, including another dealer, the dealer's ve-
hicle inventory must be separated from the other business's display or
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parking area by a material object or barrier that cannot be readily re-
moved.

(v) The display area must be adequately illuminated
if the retail dealer is open at night so that a vehicle for sale can be
properly inspected by a potential buyer.

(vi) The display area may be located inside a build-
ing.
(12) Dealers holding a license issued under Occupations
Code, Chapter 2302. If a dealer also holds a license issued under Occu-
pations Code, Chapter 2302, each salvage motor vehicle that is offered
for sale on the premises of the dealer's display area must be clearly and
conspicuously marked with a sign informing a potential buyer that the
vehicle is a salvage motor vehicle. This requirement does not apply to
a licensed salvage pool operator.

(13) Lease requirements. If the premises from which a
dealer conducts business, including any display area, is not owned by
the dealer, the dealer must maintain a lease that is continuous during
the period of time for which the dealer's license will be issued. The
lease agreement must be on a properly executed form containing at a
minimum:

(A) the name of the landlord as the lessor of the
premises and the name of the dealer as the tenant or lessee of the
premises;

(B) the period of time for which the lease is valid;

(C) the street address or legal description of the prop-
erty, provided that if only a legal description of the property is included,
the applicant must attach a statement that the property description in the
lease agreement is the street address identified on the application; and

(D) the signature of the landlord as the lessor and the
signature of the dealer as the tenant or lessee.

(14) Dealer must display license. A dealer must display the
dealer's license issued by the department at all times in a manner that
makes the license easily readable by the public and in a conspicuous
place at each place of business for which the dealer's license is issued.
If the dealer's license applies to more than one location, a copy of the
original license may be displayed in each supplemental location.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701008

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 465-5665
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43 TAC §215.155

The Texas Department of Motor Vehicles (department) proposes
an amendment to Chapter 215, Motor Vehicle Distribution, Sub-
chapter E, General Distinguishing Numbers, §215.155, Buyer's
Temporary Tags.

EXPLANATION OF PROPOSED AMENDMENT

Transportation Code, §503.063(g) requires a dealer to charge
the buyer a fee of not more than $5 as prescribed by the depart-

ment for each buyer's temporary tag issued. The statute directs
this fee to be sent to the comptroller for deposit to the credit of
the Texas Department of Motor Vehicles fund.

The proposed amendment adds subsection (f) to §215.155,
Buyer's Temporary Tags. Proposed subsection (f) estab-
lishes the $5 fee and clarifies that if the vehicle is sold to an
out-of-state buyer and the dealer is making payment through
the department's electronic title system, the entire fee shall be
remitted to the department for deposit to the credit of the Texas
Department of Motor Vehicles fund. All other buyer's temporary
tag fees shall be remitted to the county for deposit to the credit
of the Texas Department of Motor Vehicles fund. The proposed
amendment also clarifies that the buyer's temporary tag fee
shall not be charged if the vehicle is exempt from payment of
certain registration fees (exempt registration, all-terrain vehicle
or recreational off-highway vehicle or off-highway motorcycle).

FISCAL NOTE

Linda M. Flores, Chief Financial Officer, has determined that for
each of the first five years the amendment as proposed is in ef-
fect, there will be no fiscal implications for state or local gov-
ernments as a result of enforcing or administering the proposed
amendment.

Jeremiah Kuntz, Director of Vehicle Titles and Registration, has
determined that there will be no impact on local economies or
overall employment as a result of enforcing or administering the
proposed amendment.

PUBLIC BENEFIT AND COST

Mr. Kuntz has also determined that for each year of the first five
years the amendment is in effect, the public benefit anticipated
as a result of enforcing or administering the amendment will be
clarity in amount, applicability, and disposition of the buyer's tem-
porary tag fee. There are no anticipated economic costs for
persons required to comply with the amendment as proposed.
There will be no adverse economic effect on small businesses
or micro-businesses.

TAKINGS IMPACT ASSESSMENT

The department has determined that this proposal affects no pri-
vate real property interests and that this proposal does not re-
strict or limit an owner's right to property that would otherwise
exist in the absence of government action, and so does not con-
stitute a taking or require a takings impact assessment under
Government Code, §2007.043.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendment may be submit-
ted to David D. Duncan, General Counsel, Texas Department of
Motor Vehicles, 4000 Jackson Avenue, Austin, Texas 78731 or
by email to rules@txdmv.gov. The deadline for receipt of com-
ments is 5:00 p.m. on April 24, 2017.

STATUTORY AUTHORITY

The amendment is proposed under Transportation Code,
§1002.001, which provides the board of the Texas Department
of Motor Vehicles with the authority to adopt rules that are
necessary and appropriate to implement the powers and the
duties of the department; and more specifically, Transportation
Code, §503.002, which authorizes the board to adopt rules to
administer Chapter 503, Dealer's and Manufacturer's Vehicle
License Plates and Transportation Code, §503.063, which
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authorizes the department to establish the buyer's temporary
tag fee by rule.

CROSS REFERENCE TO STATUTE

Transportation Code, §503.0631 and §503.068.

$215.155.  Buyer's Temporary Tags.

(a) A buyer's temporary tag may be displayed only on a vehicle
that can be legally operated on the public streets and highways and for
which a sale has been consummated.

(b) A buyer's temporary tag may be displayed only a vehicle
that has a valid inspection in accordance with Transportation Code,
Chapter 548.

(c) For a wholesale transaction, the purchasing dealer places
on the motor vehicle its own:

(1) dealer's temporary tag; or
(2) metal dealer's license plate.

(d) A buyer's temporary tag is valid until the earlier of:
(1) the date on which the vehicle is registered; or
(2) the 60th day after the date of purchase.

(e) The dealer must ensure that the following information is
placed on a buyer's temporary tag that the dealer issues:

(1) the vehicle-specific number obtained from the tempo-
rary tag database;

(2) the year and make of the vehicle;
(3) the VIN of the vehicle;

(4) the month, day, and year of the expiration of the buyer's
temporary tag; and

(5) the name of the dealer.

(f) A dealer shall charge a buyer a fee of $5 for the buyer's tem-
porary tag or Internet-down buyer's temporary tag issued, unless the ve-
hicle is exempt from payment of registration fees under Transportation
Code, §502.453 or §502.456 or an all-terrain vehicle or recreational
off-highway vehicle under Transportation Code, §502.140 or Trans-
portation Code, Chapter 663. The fee shall be remitted to the county in
conjunction with the title transfer for deposit to the credit of the Texas
Department of Motor Vehicles fund, unless the vehicle is sold to an
out-of-state resident, in which case:

(1) the dealer shall remit the entire fee to the department for
deposit to the credit of the Texas Department of Motor Vehicles fund
if payment is made through the department's electronic title system; or

(2) the dealer shall remit the fee to the county for deposit
to the credit of the Texas Department of Motor Vehicles fund.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701009

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 465-5665

¢ ¢ ¢

CHAPTER 217. VEHICLE TITLES AND
REGISTRATION

SUBCHAPTER B. MOTOR VEHICLE
REGISTRATION

43 TAC §217.56

The Texas Department of Motor Vehicles (department) proposes
amendments to Chapter 217, Vehicle Titles and Registration,
Subchapter B, Motor Vehicle Registration, §217.56, Registration
Reciprocity Agreements.

EXPLANATION OF PROPOSED AMENDMENTS

Amendments to §217.56 are proposed to adopt by reference the
current versions of the International Registration Plan (IRP) and
the IRP Audit Procedures Manual. Amendments are also pro-
posed to correct language that is inconsistent with the IRP and
to list the sources of the department's authority to cancel or re-
voke registration under §217.56.

FISCAL NOTE

Linda M. Flores, Chief Financial Officer, has determined that for
each of the first five years the amendments as proposed are in
effect, there will be no fiscal implications for state or local gov-
ernments as a result of enforcing or administering the proposed
amendments.

Jimmy Archer, Director of the Motor Carrier Division, has deter-
mined that there will be no impact on local economies or overall
employment as a result of enforcing or administering the pro-
posed amendments.

PUBLIC BENEFIT AND COST

Mr. Archer has also determined that for each year of the first
five years the amendments are in effect, the public benefit antic-
ipated as a result of enforcing or administering the amendments
will be a rule that is consistent with the IRP and Transportation
Code, Chapter 502. There are no anticipated economic costs for
persons required to comply with the amendments as proposed.
There will be no adverse economic effect on small businesses
or micro-businesses.

TAKINGS IMPACT ASSESSMENT

The department has determined that this proposal affects no pri-
vate real property interests and that this proposal does not re-
strict or limit an owner's right to property that would otherwise
exist in the absence of government action, and so does not con-
stitute a taking or require a takings impact assessment under
Government Code, §2007.043.

SUBMITTAL OF COMMENTS

Written comments on the proposed amendments may be submit-
ted to David D. Duncan, General Counsel, Texas Department of
Motor Vehicles, 4000 Jackson Avenue, Austin, Texas 78731 or
by email to rules@txdmv.gov. The deadline for receipt of com-
ments is 5:00 p.m. on April 24, 2017.

STATUTORY AUTHORITY

The amendments are proposed under Transportation Code,
§1002.001, which provides the board of the Texas Department
of Motor Vehicles with the authority to adopt rules that are
necessary and appropriate to implement the powers and the
duties of the department; and more specifically, Transportation
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Code, §502.091(b), which authorizes the department to adopt
rules to carry out the IRP.

CROSS REFERENCE TO STATUTE

Transportation Code, §502.091.

$217.56. Registration Reciprocity Agreements.

(a) Purpose. To promote and encourage the fullest possible use
ofthe highway system and contribute to the economic development and
growth of the State of Texas and its residents, the department is autho-
rized by Transportation Code, §502.091 to enter into agreements with
duly authorized officials of other jurisdictions, including any state of
the United States, the District of Columbia, a foreign country, a state
or province of a foreign country, or a territory or possession of either
the United States or of a foreign country, and to provide for the regis-
tration of vehicles by Texas residents and nonresidents on an allocation
or distance apportionment basis, and to grant exemptions from the pay-
ment of registration fees by nonresidents if the grants are reciprocal to
Texas residents.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise:

(1) Cab card--The apportioned vehicle registration receipt
that contains, but is not limited to, the vehicle description and the reg-
istered weight at which the vehicle may operate in each jurisdiction.

(2) Department--The Texas Department of Motor Vehicles.

(3) Director--The director of the Motor Carrier Division,
Texas Department of Motor Vehicles.

(4) Executive director--The chief executive officer of the
department.

(5) Regional Service Center--A department office which
provides specific services to the public, including replacement titles,
bonded title rejection letters, and apportioned registration under the In-
ternational Registration Plan (IRP).

(6) Temporary cab card--A temporary registration permit
authorized by the department that allows the operation of a vehicle
for 30 days subject to all rights and privileges afforded to a vehicle
displaying apportioned registration.

(c) Multilateral agreements.

(1) Authority. The executive director may on behalf of the
department enter into a multilateral agreement with the duly authorized
officials of two or more other jurisdictions to carry out the purpose of
this section.

(2) International Registration Plan.

(A) Applicability. The IRP is a registration reciprocity
agreement among states of the United States and other jurisdictions
providing for payment of registration fees on the basis of fleet distance
operated in various jurisdictions. Its purpose is to promote and encour-
age the fullest possible use of the highway system by authorizing ap-
portioned registration for commercial motor vehicles and payment of
appropriate vehicle registration fees and thus contributing to the eco-
nomic development and growth of the member jurisdictions.

(B) Adoption. The department adopts by reference the
January 1, 2017, [2645;] edition of the IRP. [Effective January 1; 2016;
the department adopts by reference the amendments to the IRP with an
effective date of January 1; 2016. Effective July 1; 2016; the depart-
ment adopts by reference the amendment to the IRP with an effective
date of July 1; 2046.] The department also [further] adopts by ref-
erence the January 1, 2016, [Faly 1; 2043;] edition of the IRP Audit

Procedures Manual. In the event of a conflict between this section and
the IRP or the IRP Audit Procedures Manual, the IRP and the IRP Au-
dit Procedures Manual control. Copies of the documents are available
for review in the Motor Carrier Division, Texas Department of Motor
Vehicles. Copies are also available on request. The following words
and terms, when used in the IRP or in paragraph (2) of this subsection,
shall have the following meanings, unless the context clearly indicates
otherwise.

(i) Apportionable vehicle--Any vehicle - except
recreational vehicles, vehicles displaying restricted plates, city pickup
and delivery vehicles, and government-owned vehicles - used or
intended for use in two or more member jurisdictions that allocate or
proportionally register vehicles and used either for the transportation
of persons for hire or designed, used, or maintained primarily for the
transportation of property and:

(1) is a power unit having two axles and a gross
vehicle weight or registered gross vehicle weight in excess of 26,000
pounds (11,793.401 kilograms);

(II) is a power unit having three or more axles,
regardless of weight;

(I1I) is used in combination, when the weight
of such combination exceeds 26,000 pounds (11,793.401 kilograms)
gross vehicle weight; or

(1IV) at the option of the registrant, a power unit,
or the power unit in a combination of vehicles having a gross vehicle
weight of 26,000 pounds (11,793.401 kilograms) or less.

(i) Commercial vehicle--A vehicle or combination
of vehicles designed and used for the transportation of persons or prop-
erty in furtherance of any commercial enterprise, for hire or not for hire.

(iii) Erroneous issuance--Apportioned registration
issued based on erroneous information provided to the department.

(iv)  Established place of business--A physical struc-
ture owned or leased within the state of Texas by the applicant or fleet
registrant and maintained in accordance with the provisions of the IRP.

(v) Fleet distance--All distance operated by an ap-
portionable vehicle or vehicles used to calculate registration fees for
the various jurisdictions.

(C) Application.

(i) An applicant must submit an application to the
department on a form prescribed by the director, along with additional
documentation as required by the director.

(i) Upon approval of the application, the depart-
ment will compute the appropriate registration fees and notify the
registrant.

(D) Fees. Upon receipt of the applicable fees in the
form as provided by §209.23 of this title (relating to Methods of Pay-
ment), the department will issue one or two license plates and a cab
card for each vehicle registered.

(E) Display.

(i) The department will issue one license plate for a
tractor, truck tractor, trailer, and semitrailer. The license plate issued to
a tractor or a truck tractor shall be installed on the front of the tractor
or truck tractor, and the license plate issued for a trailer or semitrailer
shall be installed on the rear of the trailer or semitrailer.

(i) The department will issue two license plates for
all other vehicles that are eligible to receive license plates under the
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IRP. Once the department issues two license plates for a vehicle listed
in this clause, one plate shall be installed on the front of the vehicle,
and one plate shall be installed on the rear of the vehicle.

(iii) The cab card shall be carried at all times in the
vehicle in accordance with the IRP.

(F) Audit. An audit of the registrant's vehicle opera-
tional records may be conducted by the department according to the
IRP provisions and the IRP Audit Procedures Manual. Upon request,
the registrant shall provide the operational records of each vehicle for
audit in unit number order, in sequence by date, and including, but not
limited to, a summary of distance traveled by each individual vehicle
on a monthly, quarterly, and annual basis with distance totaled sepa-
rately for each jurisdiction in which the vehicle traveled.

(G) Assessment. The department may assess additional
registration fees of up to 100% of the apportionable fees paid by the
registrant for the registration of its fleet in the registration year to which
the records pertain, as authorized by the IRP, if an audit conducted
under subparagraph (F) of this paragraph reveals that:

(i) the operational records indicate that the vehicle
did not generate interstate distance in two or more member jurisdic-
tions for the distance reporting period supporting the application being
audited, plus the six-month period immediately following that distance
reporting period;

(ii)  the registrant failed to provide complete opera-
tional records; or

(iii)  the distance must be adjusted, and the adjust-
ment results in a shortage of registration fees due Texas or any other
IRP jurisdiction.

(H) Refunds. If an audit conducted under subparagraph
(F) of this paragraph reveals an overpayment of fees to Texas or any
other IRP jurisdiction, the department will refund the overpayment of
registration fees in accordance with Transportation Code, §502.195 and
the IRP. Any registration fees refunded to a carrier for another jurisdic-
tion will be deducted from registration fees collected and transmitted
to that jurisdiction.

(I) Cancellation or revocation. The director or the di-
rector's designee may cancel or revoke a registrant's apportioned reg-
istration and all privileges provided by the IRP as authorized by the

following:

(i) the IRP; or

(ii) Transportation Code, Chapter 502. [if the regis-
trant:|

i) submits payment in the form of a cheek that is
dishenered:}

i)y files or provides erreneous infermation to the

department; or}
in which the registrant is autherized to operate:}

HHD  meet the requirements of the IRP concern-

HHD  provide eperational records in accordance
with subparagraph (F) of this paragraph:}

[(IV) provide an acceptable souree document as
specified in the IRP; or]

¥ pay an assessment pursuant to subparagraph
(G) of this paragraph-}

(J) Enforcement of cancelled or revoked registration.

(i) Notice. If a registrant is assessed additional reg-
istration fees, as provided in subparagraph (G) of this paragraph, and
the additional fees are not paid by the due date provided in the notice or
it is determined that a registrant's apportioned license plates and priv-
ileges should be canceled or revoked, as provided in subparagraph (I)
of this paragraph, the director or the director's designee will mail a no-
tice by certified mail to the last known address of the registrant. The
notice will state the facts underlying the assessment, [er] cancellation,
or revocation; the effective date of the assessment, [ef] cancellation,
or revocation; and the right of the registrant to request a conference as
provided in clause (ii) of this subparagraph.

(i) Conference. A registrant may request a confer-
ence upon receipt of a notice issued as provided by clause (i) of this
subparagraph. The request must be made in writing to the director or
the director's designee within 30 days of the date of the notice. If timely
requested, the conference will be scheduled and conducted by the di-
rector or the director's designee at division headquarters in Austin and
will serve to abate the assessment, [er] cancellation, or revocation un-
less and until that assessment, [er] cancellation, or revocation is af-
firmed or disaffirmed by the director or the director's designee. In the
event matters are resolved in the registrant's favor, the director or the
director's designee will mail the registrant a notice of withdrawal, noti-
fying the registrant that the assessment, [er] cancellation, or revocation
is withdrawn, and stating the basis for that action. In the event matters
are not resolved in the registrant's favor, the director or the director's
designee will issue a ruling reaffirming the department's assessment of
additional registration fees or cancellation or revocation of apportioned
license plates and privileges. The registrant has the right to appeal in
accordance with clause (iii) of this subparagraph.

(iii)  Appeal. If a conference held in accordance with
clause (ii) of this subparagraph fails to resolve matters in the registrant's
favor, the registrant may request an administrative hearing. The request
must be in writing and must be received by the director no later than the
20th day following the date of the ruling issued under clause (ii) of this
subparagraph. If requested within the designated period, the hearing
will be initiated by the department and will be conducted in accordance
with Chapter 206, Subchapter D of this title (relating to Procedures
in Contested Cases). Assessment, [er] cancellation, or revocation is
abated unless and until affirmed or disaffirmed by order of the Board
of the Texas Department of Motor Vehicles.

(K) Reinstatement.

(i) The director or the director's designee will rein-
state apportioned registration to a previously canceled or revoked reg-
istrant if all applicable fees and assessments due on the previously can-
celed or revoked apportioned account have been paid and the applicant
provides proof of an acceptable recordkeeping system for a period of
no less than 60 days.

(i) The application for the following registration
year will be processed in accordance with the provisions of the IRP.

(L) Denial of apportioned registration for safety rea-
sons. The department will comply with the requirements of the Per-
formance and Registration Information Systems Management program
(PRISM) administered by the Federal Motor Carrier Safety Adminis-
tration (FMCSA).

(i) Denial or suspension of apportioned registration.
Upon notification from the FMCSA that a carrier has been placed out
of service for safety violations, the department will:
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(1) deny initial issuance of apportioned registra-
tion;

(1l) deny authorization for a temporary cab card,
as provided for in subparagraph (M) of this paragraph;

(III) deny renewal of apportioned registration; or
(IV) suspend current apportioned registration.

(ii) Issuance after denial of registration or reinstate-
ment of suspended registration. The director or the director's designee
will reinstate or accept an initial or renewal application for apportioned
registration from a registrant who was suspended or denied registration
under clause (i) of this subparagraph upon presentation of a Certificate
of Compliance from FMCSA, in addition to all other required docu-
mentation and payment of fees.

(M) Temporary cab card.

(i) Application. The department may authorize is-
suance of a temporary cab card to a motor carrier with an established
Texas apportioned account for a vehicle upon proper submission of all
required documentation, a completed application, and all fees for ei-
ther:

(1) Texas title as prescribed by Transportation
Code, Chapter 501 and Subchapter A of this chapter (relating to Motor
Vehicle Titles); or

(II) registration receipt to evidence title for reg-
istration purposes only (Registration Purposes Only) as provided for
in Transportation Code, §501.029 and §217.24 of this title (relating to
Vehicle Last Registered in Another Jurisdiction).

(ii) Title application. A registrant who is applying
for a Texas title as provided for in clause (i)(I) of this subparagraph
and is requesting authorization for a temporary cab card, must submit
to a Regional Service Center by email, fax, overnight mail, or in person
a photocopy of the title application receipt issued by the county tax
assessor-collector's office.

(iii) Registration Purposes Only. A registrant who
is applying for Registration Purposes Only under clause (i)(II) of this
subparagraph and is requesting authorization for a temporary cab card,
must submit an application and all additional original documents or
copies of original documents required by the director to a Regional
Service Center by email, fax, or overnight mail or in person.

(iv) Department approval. On department approval
of the submitted documents, the department will send notice to the reg-
istrant to finalize the transaction and make payment of applicable reg-
istration fees.

(v) Finalization and payment of fees. To finalize the
transaction and print the temporary cab card, the registrant may com-
pute the registration fees through the department's apportioned regis-
tration software application, TXIRP system, and:

(I) make payment of the applicable registration
fees to the department as provided by §209.23 of this title (related to
Methods of Payment); and

(1l) afterwards, mail or deliver payment of the ti-
tle application fee in the form of a check, certified cashier's check, or
money order payable to the county tax assessor-collector in the regis-
trant's county of residency and originals of all copied documents pre-
viously submitted.

(vi) Deadline. The original documents and payment
must be received by the Regional Service Center within 72-hours after
the time that the office notified the registrant of the approval to print a
temporary cab card as provided in clause (iv) of this subparagraph.

(vii)  Failure to meet deadline. If the registrant fails
to submit the original documents and required payment within the time
prescribed by clause (vi) of this subparagraph, the registrant's privilege
to use this expedited process to obtain a temporary cab card will be
denied by the department for a period of six months from the date of
approval to print the temporary cab card.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701010

David D. Duncan

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: April 23, 2017
For further information, please call: (512) 465-5665
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‘(OITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify

ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas

Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

CHAPTER 746. MINIMUM STANDARDS FOR
CHILD-CARE CENTERS

SUBCHAPTER D. PERSONNEL

DIVISION 1. CHILD-CARE CENTER

40 TAC §746.1029

The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services (DFPS), with-
draws proposed amendment to §746.1029, which appeared in
the September 9, 2016, issue of the Texas Register (41 TexReg
6970). The term "management" for required college courses is
the more commonly used term and was correctly used in the
current rule versus the use of "business management" in the
proposed rule.

Filed with the Office of the Secretary of State on March 8, 2017.

TRD-201700889

Audrey Carmical

Interim General Counsel

Department of Family and Protective Services
Effective date: March 8, 2017

For further information, please call: (512) 438-3854

¢ ¢ ¢

SUBCHAPTER U. INDOOR AND OUTDOOR
ACTIVE PLAY SPACE AND EQUIPMENT
DIVISION 1. MINIMUM SAFETY
REQUIREMENTS

40 TAC §746.4607

The Health and Human Services Commission on behalf of the
Department of Family and Protective Services withdraws the
proposed repeal of §746.4607 which appeared in the September
9, 2016, issue of the Texas Register (41 TexReg 6970). The re-
peal and new §746.4607 are being withdrawn because the new
rule included a change that inadvertently allowed the maximum
height of the designated play surface to be higher than was in-
tended, so DFPS is reverting to the current rule.

Filed with the Office of the Secretary of State on March 8, 2017.

TRD-201700891

Audrey Carmical

Interim General Counsel

Department of Family and Protective Services
Effective date: March 8, 2017

For further information, please call: (512) 438-3854

¢ ¢ ¢
40 TAC §746.4607

The Health and Human Services Commission, on behalf of the
Department of Family and Protective Services, withdraws the
proposed new §746.4607 which appeared in the September 9,
2016, issue of the Texas Register (41 TexReg 6970). The re-
peal and new §746.4607 are being withdrawn because the new
rule included a change that inadvertently allowed the maximum
height of the designated play surface to be higher than was in-
tended, so DFPS is reverting to the current rule.

Filed with the Office of the Secretary of State on March 8, 2017.

TRD-201700893

Audrey Carmical

Interim General Counsel

Department of Family and Protective Services
Effective date: March 8, 2017

For further information, please call: (512) 438-3854

¢ ¢ ¢
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 13. CULTURAL RESOURCES
PART 8. TEXAS FILM COMMISSION

CHAPTER 121. TEXAS MOVING IMAGE
INDUSTRY INCENTIVE PROGRAM

The Texas Film Commission (Commission) within the Office
of the Governor, Economic Development and Tourism Office
adopts amendments to 13 TAC §§121.1, 121.2, 121.7, 121.8,
121.10 - 121.12, and the repeal of 121.15 relating to the Texas
Moving Image Industry Incentive Program (TMIIIP) under
Subchapter B, Chapter 485 of the Texas Government Code.
The rules are adopted without changes to the proposed text
as published in the December 16, 2016, issue of the Texas
Register (41 TexReg 9815).

Reasoned Justification for Adoption and Repeal

The CPA audit opinion requirement in §121.15 is repealed.
Since current Commission practice is that grantee expendi-
tures for qualifying projects are subject to verification by the
Commission and an additional compliance review by the Of-
fice of the Governor, the requirement for grantees to obtain a
CPA audit opinion is administratively unnecessary. Repeal of
the CPA audit opinion requirement necessitates the adopted
amendments to rules: §121.1(a) (Background and Purpose);
§121.2 (Definitions); §121.7 (Underutilized and Economically
Distressed Areas); §121.11 (Confirmation and Verification of
Texas Expenditures); §121.12 (Disbursement of Funds).

The Commission also adopts confirming amendments to clar-
ify the current Commission practice that grantee expenditures
for qualifying projects are subject to verification by the Commis-
sion and an additional compliance review by the Office of the
Governor. The adopted amendments include modifications to
§121.1 (Background and Purpose); §121.11 (Confirmation and
Verification of Texas Expenditures) and §121.12 (Disbursement
of Funds).

Finally, the Commission adopts amendments to accept TMIIIP
applications up to 120 calendar days prior to the commencement
of production of eligible projects. The adopted amendments in-
clude modifications to §121.8 (Grant Application) and §121.10
(Disqualification of an Application).

Public Comments

No comments were received regarding the proposed adoptions.
13 TAC §§121.1, 121.2, 121.7, 121.8, 121.10 - 121.12
Statutory Authority

The rules are adopted under §485.022 and §485.024 of the
Texas Government Code, which require the Commission to

develop procedures for the administration of grant awards under
the TMIIIP program.

Cross Reference to Statute

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 7, 2017.

TRD-201700866

Diane Morris

Deputy General Counsel

Texas Film Commission

Effective date: March 27, 2017

Proposal publication date: December 16, 2016

For further information, please call: (512) 463-1955

¢ ¢ ¢
13 TAC §121.15.
Statutory Authority

The repeal is adopted under §485.022 and §485.024 of the
Texas Government Code, which require the Commission to
develop procedures for the administration of grant awards under
the TMIIIP program, including rules prescribing the methods
used for determining grant amounts based on an analysis of
in-state spending.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 7, 2017.

TRD-201700867

Diane Morris

Deputy General Counsel

Texas Film Commission

Effective date: March 27, 2017

Proposal publication date: December 16, 2016

For further information, please call: (512) 463-1955

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
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CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS

SUBCHAPTER H. ELECTRICAL PLANNING
DIVISION 2. ENERGY EFFICIENCY AND
CUSTOMER-OWNED RESOURCES

16 TAC §25.181

The Public Utility Commission of Texas (commission) adopts an
amendment to §25.181, relating to energy efficiency goal, with-
out changes to the proposed text as published in the Novem-
ber 11, 2016, issue of the Texas Register (41 TexReg 8885).
The amendment requires that electric utilities' residential and
commercial energy efficiency cost recovery factor (EECRF) cost
caps be increased or decreased by a rate equal to the most re-
cently available calendar year's percentage change in the South
urban consumer price index (CPl), as determined by the Federal
Bureau of Labor Statistics. The amendment replaces the pro-
vision in the rule that required that the EECRF cost caps only
increase in response to an increase in the South urban CPI.
In addition, the amendment updates the benchmarks used for
calculating the EECRF cost caps for future program years and
deletes obsolete language. This amendment is adopted under
Project Number 46388.

The commission received comments on the proposed amend-
ment from AEP Texas Central Company (AEP TCC); AEP Texas
North Company (AEP TNC); CenterPoint Energy Houston Elec-
tric, LLC; El Paso Electric Company (EPE); Entergy Texas, Inc.
(ETI); Oncor Electric Delivery Company, LLC (Oncor); Shary-
land Utilities, L.P. (Sharyland); Southwestern Electric Power
Company (SWEPCO); Southwestern Public Service Company
(SPS); and Texas-New Mexico Power Company (TNMP) (col-
lectively Joint Utilities); and the Environmental Defense Fund,
Inc. (EDF).

Section 25.181, Energy Efficiency Goal
Subsection (f)(7) Cost recovery

The Joint Utilities supported the proposed amendment that re-
quires electric utilities' residential and commercial EECRF cost
caps be increased or decreased by a rate equal to the most re-
cently available calendar year's percentage change in the South
urban CPI, as determined by the Federal Bureau of Labor Sta-
tistics.

EDF stated that it joined the Joint Utilities in support of the portion
of the proposed amendment to subsection (f) that would allow
the residential and commercial EECRF cost caps to increase in
response to an increase in the percentage change to the South
urban CPI. However, EDF recommended that the portion of the
amendment to subsection (f) that would allow the EECRF cost
caps to be decreased due to a negative percentage change in
the South urban CPI be rejected. EDF noted that pursuant to
PURA §39.905(a)(3)(A)(ii) and (B)(ii), the amount of energy effi-
ciency to be acquired for the utility's residential and commercial
customers shall not be less than the amount acquired in the most
recent preceding year. EDF pointed out that the utilities' energy
efficiency goals will not decrease in years when the percentage
change in the South urban CPI as determined by the Federal
Bureau of Labor Statistics is negative. Furthermore, EDF rea-
soned that there is no certainty that costs to achieve the goals

will decline in tandem with percentage changes to the South ur-
ban CPI.

Commission Response

The commission declines to make changes to the proposed
amendment in response to EDF's comments. The existing rule
increases the cost cap when the rule's measure of inflation
shows an increase in costs. It is therefore just and reasonable
to amend the rule to require a decrease in the cost cap when
the rule's measure of inflation shows a decrease in costs.

Subsection (y) Effective date (deleted)
No comments.

This amendment is adopted under the Public Utility Regulatory
Act (PURA), Texas Utilities Code Annotated §14.002 (West
2016), which provides the commission with the authority to
make and enforce rules reasonably required in the exercise
of its powers and jurisdiction; and specifically, PURA §36.204,
which authorizes the commission to establish rates for an
electric utility that allow timely recovery of the reasonable costs
for conservation and load management, including additional
incentives for conservation and load management; and PURA
§39.905, which requires the commission to provide oversight
of energy efficiency programs of electric utilities subject to that
section and adopt rules and procedures to ensure that electric
utilities subject to that section can achieve their energy efficiency
goals, including rules providing for EECRFs and an incentive for
electric utilities that meet the energy efficiency goals.

Cross Reference to Statutes: PURA §§14.002, 36.204, and
39.905.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701005

Adriana Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: March 30, 2017

Proposal publication date: November 11, 2016

For further information, please call: (512) 936-7223

¢ ¢ ¢

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 84. DRIVER EDUCATION AND
SAFETY

(Editor's Note: Due to editing errors in the proposed rulemaking
notice, incorrect language appeared in 16 TAC §§84.41, 84.46,
84.51, 84.61, 84.71, and 84.505 as published in the October
28, 2016, issue of the Texas Register (41 TexReg 8388). For
the purpose of clarity, those sections are being republished in
this issue as originally submitted by the Texas Department of
Licensing and Regulation.)

The Texas Commission of Licensing and Regulation (Commis-
sion) adopts the repeal of current rules at 16 Texas Administra-
tive Code (TAC), Chapter 84, Subchapter A, §§84.100 - 84.119;
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Subchapter B, §§84.200 - 84.217; Subchapter C, 84.300
- 84.310; Subchapter D, §84.400; Subchapter E, §84.500;
Subchapter F, §84.600 and §84.601; Subchapter G, §84.700
and §84.701; and proposed new rules Subchapter A, §84.1;
Subchapter B, §§84.30 - 84.34; Subchapter C, §§84.40, 84.44,
84.45, and 84.47; Subchapter D, §84.52; Subchapter E, §84.60
and §84.63; Subchapter F, §84.70 and §84.72; Subchapter
G, §§84.80, 84.81, 84.83 and 84.84; Subchapter H, §84.90;
Subchapter 1, §§84.100 - 84.102; Subchapter K, §84.300 -
84.302; Subchapter L, §84.400 and §84.401; Subchapter M,
§84.504 and §84.506; and Subchapter N, §84.600 and §84.601,
regarding the Driver Education and Safety program, without
changes to the proposed text as published in the October 28,
2016, issue of the Texas Register (41 TexReg 8388). The rules
will not be republished.

The Commission also adopts new rules at 16 TAC, Chapter
84, Subchapter A, §84.2; Subchapter C, §84.42 and §84.43;
Subchapter D, §84.50; Subchapter E, §84.62 and §84.64;
Subchapter G, §84.82; Subchapter J, §84.200; and Subchapter
M, §8§84.500 - 84.503, with changes to the proposed text as
published in the October 28, 2016, issue of the Texas Register
(41 TexReg 8388). The rules will be republished. As previously
noted, §§84.41, 84.46, 84.51, 84.61, 84.71, and 84.505 will be
republished for the purposes of clarification.

The Texas Legislature enacted House Bill 1786 (H.B. 1786), 84th
Legislature, Regular Session (2015), that transferred the Driver
Education and Safety program from the Texas Department of
Public Safety and the Texas Education Agency to the Depart-
ment. The Department transferred the rules from Title 19 and Ti-
tle 37, on September 1, 2015, and the Department has been op-
erating the program under the transferred rules since that date.
The transferred rules were placed in 16 TAC, Chapter 84, and
organized as Subchapters A-G. The rules had the same content
as in their former Administrative Code locations. These adopted
rules have reorganized 16 TAC Chapter 84 into additional Sub-
chapters to facilitate ease of use, and now there are Subchap-
ters A-N. These adopted rules are the first of two phases in the
rulemaking for 16 TAC Chapter 84. Subchapters A-L that per-
tain to licensing and regulatory functions were reorganized and
consolidated in this first phase of the rulemaking, and the second
phase, pertaining to Subchapters M and N containing courses of
instruction and alternative delivery methods, will be reorganized
and clarified in a second phase, after additional Advisory Com-
mittee workgroup and Advisory Committee discussions.

The adopted repeal and new rules are required to implement
H.B. 1786 enabling the Department to regulate the Driver Educa-
tion and Safety program, including licensing, compliance, course
curriculum and enforcement, if necessary. The adopted rules are
streamlined and reorganized. The adopted rules remove unnec-
essary duplications, consolidate licensing requirements, remove
rules no longer required by statute, reduce certain impediments
to business operations, clarify licensing requirements and cor-
rect agency references.

The adopted repeal of current Subchapter A, §§84.100 - 84.119
will allow the Department to consolidate, reorganize and clarify
the requirements for driver education schools.

The adopted repeal of current Subchapter B, §§84.200 - 84.217
will allow the Department to consolidate, reorganize and clarify
the requirements for driving safety schools and course providers.

The adopted repeal of current Subchapter C, §§84.300 - 84.310
will allow the Department to consolidate, reorganize and clarify

the requirements of drug and alcohol awareness programs, in-
cluding schools and course providers.

The adopted repeal of current Subchapter D, §84.400 will al-
low the Department to conduct contested case proceedings and
hearings for the program at the State Office of Administrative
Hearings (SOAH), and not before the commissioner of educa-
tion.

The adopted repeal of current Subchapter E, §84.500 will allow
the Department to reorganize parent taught driver education re-
quirements.

The adopted repeal of current Subchapter F, §84.600 and
§84.601 allows the Department to reorganize and clarify the
process for parent taught driver education course approval.

The adopted repeal of current Subchapter G, §84.700 and
§84.701 allows the Department to reorganize and clarify course
requirements and procedures for student certification and trans-
fers for driver education taught in public schools, education
centers or colleges and universities.

The adopted new Subchapter A provides the General Provisions
for the proposed new rules.

The adopted new §84.1 provides statutory authority for the De-
partment to regulate the driver education and safety program.

The adopted new §84.2 creates the definitions to be used in the
driver education and safety program.

The adopted new Subchapter B describes the Driver Training
and Traffic Safety Advisory Committee.

The adopted new §84.30 details the membership of the advisory
committee.

The adopted new §84.31 explains the duties of the advisory com-
mittee.

The adopted new §84.32 sets forth the term limits of the advisory
committee, and filling vacancies on the committee.

The adopted new §84.33 provides for a presiding officer of the
advisory committee.

The adopted new §84.34 sets forth when meetings of the advi-
sory committee shall take place.

The adopted new Subchapter C relates to licensing and require-
ments of driver education schools and instructors.

The adopted new §84.40 details the driver education school li-
censure requirements.

The adopted new §84.41 details the driver education school re-
sponsibilities.

The adopted new §84.42 explains the motor vehicle require-
ments when used by a driver education school for in-car instruc-
tion.

The adopted new §84.43 explains the requirements for a driver
education school to issue driver education certificates.

The adopted new §84.44 details the driver education instructor
license requirements.

The adopted new §84.45 explains how to document student
progress in driver education schools.

The adopted new §84.46 explains the attendance and makeup
requirements for students attending a driver education school.
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The adopted new §84.47 provides the statements required to be
included in a student enrollment contract pertaining to student
conduct, dismissal and reentry.

The adopted new Subchapter D relates to parent taught driver
education.

The adopted new §84.50 details parent taught driver education
requirements.

The adopted new §84.51 details how to submit a parent taught
driver education course for the Department's approval.

The adopted new §84.52 explains the process for the Depart-
ment to cancel a parent taught driver education course that was
previously approved.

The adopted new Subchapter E relates to licensing and require-
ments of driving safety schools, course providers and instructors.

The adopted new §84.60 details the driving safety school licen-
sure requirements.

The adopted new §84.61 details the driving safety school and
course provider responsibilities.

The adopted new §84.62 details course provider license require-
ments.

The adopted new §84.63 explains the requirements for the han-
dling, storage and issuance of the certificates of course comple-
tion for a driving safety or specialized driving safety course.

The adopted new §84.64 details requirements for the licensing
of driving safety instructors.

The adopted new Subchapter F relates to drug and alcohol
awareness programs and their instructors.

The adopted new §84.70 details the drug and alcohol awareness
program school licensure requirements.

The adopted new §84.71 explains school and course provider
responsibilities for drug and alcohol awareness programs.

The adopted new §84.72 details the instructor license require-
ments for drug and alcohol awareness programs.

The adopted new Subchapter G relates to general business
practices and operations and administrative requirements
for driver education schools, driving safety schools, course
providers and drug and alcohol awareness schools.

The adopted new §84.80 explains name and advertising guide-
lines.

The adopted new §84.81 details recordkeeping requirements.
The adopted new §84.82 details student enrollment contracts.

The adopted new §84.83 explains the process for student com-
plaints and a grievance procedure.

The adopted new §84.84 explains what documents must contain
notification to the consumer or service recipients of the name
and other contact information of the department for the purpose
of directing complaints to the department in the Driver Education
and Safety program.

The adopted new Subchapter H relates to facilities and equip-
ment for driver education schools, driving safety schools and
drug and alcohol driving awareness schools.

The adopted new §84.90 details the facilities and equipment re-
quirements.

The adopted new Subchapter | relates to how and when the De-
partment conducts inspections at the driver education schools.

The adopted new §84.100 provides general guidelines for in-
spections.

The adopted new §84.101 explains initial inspections of driver
education schools before becoming operational.

The adopted new §84.102 explains periodic inspections.

The adopted new Subchapter J relates to driver education and
driving safety school, and course provider cancellation and re-
fund policies.

The adopted new §84.200 details the cancellation and refund
policies.

The adopted new Subchapter K relates to licensing fees.

The adopted new §84.300 provides for fees relating to driver
education.

The adopted new §84.301 provides for fees relating to driving
safety.

The adopted new §84.302 provides for fees relating to the drug
and alcohol awareness program.

The adopted new Subchapter L relates to complaints and en-
forcement provisions.

The adopted new §84.400 provides for administrative penalties
and sanctions.

The adopted new §84.401 explains the Department's enforce-
ment authority, and cites which laws authorize the Department
to impose sanctions and administrative penalties.

The adopted new Subchapter M relates to curriculum and alter-
native methods of instruction (AMI) for driver education, includ-
ing continuing education.

The adopted new §84.500 details the requirements for courses
of instruction for driver education schools, including course con-
tent.

The adopted new §84.501 details the approval process and
course content for driver education school online courses.

The adopted new §84.502 details the requirements for driving
safety courses of instruction, including course content.

The adopted new §84.503 details the content for specialized
driving safety courses of instruction, and continuing education.

The adopted new §84.504 details the approval process and
course content for driving safety courses taught through an
Alternative Delivery Method (ADM).

The adopted new §84.505 details the program content for drug
and alcohol driving awareness programs of instruction.

The adopted new §84.506 details the approval process and
course content for drug and alcohol.

The adopted new Subchapter N relates to the program of or-
ganized instruction (POI) for public schools, education service
centers, and colleges or universities.

The adopted new §84.600 details the requirements of the pro-
gram of organized instruction (POI).

The adopted new §84.601 explains the procedures for student
transfers, and the Department's delivery of the student certifica-
tions.
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The Department drafted and distributed the proposed rules to
persons internal and external to the agency. The proposed rules
were published in the October 28, 2016, issue of the Texas Reg-
ister (41 TexReg 8388). The deadline for public comments was
November 28, 2016. During the 30-day public comment period
the Department received comments from twelve interested par-
ties on the proposed rules. One late comment was also received.
Many of the comments concerned the sections in the rules relat-
ing to curriculum and course content which is a part of the phase
two rulemaking. During phase one the Department focused on
clarifying license requirements and regulatory functions. Phase
two of the rulemaking will focus on overhauling the curriculum;
courses of instruction; and alternative delivery methods. Though
the Department declined to make some of these changes regard-
ing phase two rulemaking, the workgroup is currently addressing
them. The public comments received are summarized below.

Comment--One commenter requested the Director of the school
be present when audits are conducted.

Department Response--The Department does not recommend
changing §84.100 at this time because the Department believes
that since inspections are unannounced, then that would be dif-
ficult on the school.

Comment--One commenter believes §84.46(c) restricts schools
from teaching more than two hours of classroom instruction daily
and should be removed.

Department Response--The Department does not recommend
changing this section at this time because the department be-
lieves that two hours of classroom time is appropriate. This could
be addressed in phase two.

Comment--Two commenters expressed concern regarding the
requirements for Teacher of Record and expressed that a person
with the designation of Teaching Assistant-Full should be able to
sign off as the Teacher of Record.

Department Response--The Department does not recommend
changing §84.44(b)(4) and (5) at this time because the issues
needed more discussion, but it is being considered in phase two.

Comment--One commenter submitted two separate comments
regarding the definition and use of 'clock hour' in §84.2(7).
The commenter recommended that a 'clock hour' be consistent
across all schools/programs in this chapter, and alleged that
there was no statutory basis for having a disparity in clock hours
between a Driver Education School Clock Hour (50 minutes of
instruction time in a 60-minute period, and 55 minutes of instruc-
tion time for Driver Safety and Drug And Alcohol Awareness
Programs.) He recommended 50 minutes for each.

Department Response--The disparity in clock hours does not
conflict with Chapter 1001, Education Code and the disparity has
been in the rules for many years. The Department does not rec-
ommend changing it at this time; however, the disparity is being
discussed in phase two.

Comment--One commenter disagrees with the proposed new
language describing the "rate per classroom lesson" and the
"rate per in-car lesson" in §84.82(2)(N) and (O) regarding the
student enrollment contracts and would like it to remain "rate per
classroom lesson that corresponds to actual instructional costs"
and "rate per in-car lesson that corresponds to actual instruc-
tional costs".

Department Response--The phase one workgroup specifically
removed the language relating to 'actual instructional costs' be-

cause they felt it was a burden to business to restrict how a
school could calculate their rates. The Department does not rec-
ommend changing this language.

Comment--The National Safety Council (NSC) submitted com-
ments regarding five issues. The first issue recommended that
the department write rules for the Driving Safety Course for
Driver Younger than 25 Years of Age, as set out in Section
1001.111, Texas Education Code. (Note: this commenter also
made a late comment on this same topic after the comment
period was closed.)

Department Response--The Department does not recommend
changing the rules at this time, but these are being considered
in phase two.

Comment--The second issue the NSC raised was to clarify the
role of an Instructor Development Course (IDC) - Driving Safety
Instructor Trainer (DSIT) in §84.64(c)(5)(A) and (6)(A).

Department Response--The Department does not recommend
changing the rule at this time, but this is being considered in
phase two.

Comment--The third issue the NSC recommended was bringing
back the previous amount of clock hours for an instructor devel-
opment course for driving safety instructors in §84.502 (a)(2)(A).

Department Response--The Department does not recommend
changing at this time, but this will be considered in phase two.

Comment--The fourth issue the NSC recommended was bring-
ing back the former amount of classes to be taken for a DSIT in
§84.502(a)(5)(A) and §84.503.

Department Response--The Department does not recommend
changing at this time, but this will be considered in phase two.

Comment--The final issue the NSC requested was for the de-
partment to change §84.64(d)(1) to state that a driving instructor
may submit their renewals directly and not through the course
provider.

Department Response--The Department is still following the cur-
rent rule requirement so that the course provider is required to
submit the renewal; however, this is in the process of changing
to what the commenter recommended, and is being considered
in phase two.

Comment--Driver Ed in a Box submitted comments, recom-
mending twelve changes: amend the definition of 'Advertising'
in §84.2 because it's too broad; delete the requirement in
§84.41(b)(4) that each driver education certificate contain the
department's complaint contact information and telephone;
remove the requirement in §84.83(c) that the front of each uni-
form certificate of course completion shall contain department
complaint contact information and current department telephone
number and email; amend §84.500(b)(1)(A)(ii) so that driver
education in-vehicle training is limited to two hours per day
instead of one hour; amend §84.500 (b)(1)(R) so that there is
no provision for simulation hours; amend §84.500(b)(2)(A) to
replace the word 'required’ with 'recommended' times to cover
course content; amend §84.500 (b)(2)(Il) and §84.501(c)(2)
to remove the third- party data method for personal validation
as an option; amend §84.500 (b)(2)(vii) so that the require-
ment to retest the student after failing a driver education test
three times is not a rule, but by choice of the school; amend
§84.500(b)(2)(xii), §84.504(1) and §84.506(l) so that access to
the instructor includes 'support staff and questions the term
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'flow of instructional information'; and amend §84.600 to remove
simulation hours.

Department Response--The Department does not recommend
making changes at this time; however, each of these comments
is being addressed in phase two.

Comment--SafeWay Driving submitted comments recommend-
ing that the department make twelve changes. These first six
recommend changes are: amend §84.2(15) defining 'instructor
trainer' to clarify the duties of a driving safety instructor trainer;
amend §84.42 to replace 'Department of Transportation' with
'Department of Motor Vehicles'; amend §84.43 to add 'licensed
driver education school' to clarify who can request DE-964's;
amend §84.50 to clarify who a DE-964 may be given to;
amend §84.64(c)(3)(A) and (B) and (c)(4); §84.502(a)(1)(E)(iii);
§84.503(a)(1)(E)(iii) and (a)(2)(A), (E) and (F) to correct the
required hours of training needed by a driving safety instructor
in order to get a license; and amend §84.500(b)(1)(C) to replace
‘commissioner’ with 'executive director'.

Department Response--Each of these changes have been made
to the proposed rules and agreed upon by the Driver Education
and Traffic Safety Advisory Committee.

Comment--SafeWay Driving's remaining comments recommend
that the department: amend §84.72(b) to add 'other than learner
license or provisional license', and replace 'five' with 'three'
years; amend §84.81(a)(3)(B)(ix) so that it is clear that Teacher
of Record must sign all completed classroom records if the
classroom instruction was provided by a Supervising Teaching
Assistant-Full or Teaching Assistant-Full; and amend §84.101(a)
so that a 'relocated' driver education school would not need to
be inspected and approved by the department before it could
operate.

Department Response--The Department does not recommend
making changes at this time, as the comments are being con-
sidered in phase two.

Comment--Texas Driving School submitted comments re-
questing twenty-seven changes. Several of which mirror the
comments of SafeWay Driving relating to the total number
of hours required for obtaining a driving safety instructor li-
cense. Those include the following sections: §84.502(a)(2)(A);
§84.502(a)(2)(E); §84.503(a)(2)(A) and (E).

Department Response--The Department made the recom-
mended changes.

Comment--Additionally, Texas Driving School's comments in-
cluded the following suggestions: amend §84.200 (f) to remove
the requirement for a school to submit a report to the depart-
ment of an audit conducted by a certified or public accountant,
in case the school does not routinely pay refunds; amend
§84.500(b)(1)(O) to replace the phrase 'instruction permit' with
'learner license'; amend §84.500(d)(5) and §84.503(a)(3)(B)
to remove the requirement for driver education school owners
and course providers to notify the department of the scheduled
times, dates and locations of all CE courses at least ten days
prior to teaching the course; amend §84.502(a)(1)(B) and
84.503(a)(1)(B) to remove the requirement that a specially
certified translator be required when a course provider sub-
mits a course in a language other than English; and amend
§84.503(a)(1)(G) and (H) to remove the requirement for students
to evaluate a specialized driving safety course of instruction and
the requirement for a course provider to collect student data for
the department.

Department Response--The Department made the recom-
mended changes.

Comment--Texas Driving School's final suggestions included
the following: amend §84.100(b) and (d) so that the Department
must notify the driver education school owner in advance of a
periodic inspection; amend §84.500(b)(1)(A) to increase the
driver education endorsed by the parent from one to two hours
per day; amend §84.500(b)(1)(K) and §84.500(b)(2)(A)(iv)(IV)
to add the words 'per class' to the enrollment limit of 36 stu-
dents for a driver education school; amend §84.500(b)(1)(N) to
remove the requirement for driver education schools to notify
the parents in a contract that they allow one-on-one instruction;
amend §84.500(b)(1)(P) to remove the time limitations for
schools to provide in-car instruction and also to remove the term
'school director’; amend §84.500(b)(1)(T) to remove it entirely,
regarding the requirement for a DE instructor to complete a DPS
form DL-42; amend §84.500(c)(3) to replace the phrase 'super-
vising teaching assistant-full'; amend §84.502(a)(1)(D)(i)-(xiii) to
adjust (increase) the minimum times in driving safety courses to
meet objectives; amend §84.502(a)(2)(D) and §84.503(A)(2)(D)
to include 'or classroom' to the locations where approved driving
safety instructor and specialized driving safety instructor devel-
opment courses may be taught; and amend §84.503(a)(2)(F) to
remove it entirely.

Department Response--The Department does not recommend
making the recommended changes at this time; however, these
comments are being considered in phase two. The Department
maintains that unannounced inspections are a core function of
responsible regulatory work, and does not recommend removing
that requirement.

The Driver Training and Traffic Safety Advisory Committee
(Advisory Committee) met on September 22, 2016, and recom-
mended the rules be published in the Texas Register for public
comment.

The Advisory Committee met again on February 8, 2017, to
review the rule publication and the public comments received.
The Department and the Advisory Committee recommended
changes to the proposed rules based on the public comments
received and the Advisory Committee discussion. The Advi-
sory Committee voted and unanimously recommended that
the Commission adopt the proposed rules as published in the
Texas Register with changes. At its meeting on March 1, 2017,
the Commission adopted the proposed rules with changes as
recommended by the Advisory Committee and the Department.

SUBCHAPTER A. COMMISSIONER'S RULES
ON MINIMUM STANDARDS FOR OPERATION
OF LICENSED TEXAS DRIVER EDUCATION
SCHOOLS

16 TAC §§84.100 - 84.119

The repeal is adopted under Texas Occupations Code, Chap-
ter 51 and Texas Education Code, Chapter 1001, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700977

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179
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SUBCHAPTER B. COMMISSIONER'S RULES
ON MINIMUM STANDARDS FOR OPERATION
OF LICENSED TEXAS DRIVING SAFETY
SCHOOLS AND COURSE PROVIDERS

16 TAC §§84.200 - 84.217

The repeal is adopted under Texas Occupations Code, Chap-
ter 51 and Texas Education Code, Chapter 1001, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700978

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER C. COMMISSIONER'S RULES
ON MINIMUM STANDARDS FOR OPERATION
OF TEXAS DRUG AND ALCOHOL DRIVING
AWARENESS PROGRAMS

16 TAC §§84.300 - 84.310

The repeal is adopted under Texas Occupations Code, Chap-
ter 51 and Texas Education Code, Chapter 1001, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-

tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700979

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER D. COMMISSIONER'S RULES
ON HEARINGS HELD UNDER THE TEXAS
EDUCATION CODE, CHAPTER 1001

16 TAC §84.400

The repeal is adopted under Texas Occupations Code, Chap-
ter 51 and Texas Education Code, Chapter 1001, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700980

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER E. PARENT TAUGHT DRIVER
EDUCATION
16 TAC §84.500

The repeal is adopted under Texas Occupations Code, Chap-
ter 51 and Texas Education Code, Chapter 1001, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700981

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER F. DEPARTMENT APPROVED
DRIVER EDUCATION COURSE
16 TAC §84.600, §84.601

The repeal is adopted under Texas Occupations Code, Chap-
ter 51 and Texas Education Code, Chapter 1001, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700982

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER G. COMMISSIONER'S
RULES CONCERNING DRIVER EDUCATION
STANDARDS OF OPERATION FOR PUBLIC
SCHOOLS, EDUCATION SERVICE CENTERS,
AND COLLEGES OR UNIVERSITIES

16 TAC §84.700, §84.701

The repeal is adopted under Texas Occupations Code, Chap-
ter 51 and Texas Education Code, Chapter 1001, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700983

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §84.1, §84.2

The new rules are adopted under Texas Occupations Code,
Chapter 51 and Texas Education Code, Chapter 1001, which
authorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

$84.2.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) ADE-1317--The driver education certificate of comple-
tion used for certifying completion of a driver education course exclu-
sively for adults. This term encompasses all parts of a certificate of
completion with the same control number issued for an approved driver
education course. It is a government record.

(2) Advertising--Any affirmative act, whether written or
oral, designed to call public attention to a school and/or course in order
to evoke a desire to patronize that school or course. This includes Meta
tags and search engines.

(3) Alternative method of instruction--A method of in-
struction for the minor and adult driver education course that does not
require students to be present in a classroom.

(4) Branch school--A licensed driver education school that
has the same ownership and name as a licensed primary driver educa-
tion school.

(5) Certificate of program completion--serially numbered
certificates that are printed, administered, and supplied by the course
provider that have been approved by the department as part of the drug
and alcohol awareness program.

(6) Change of ownership of a school or course provider--A
change in the control of the school. The control of a school is consid-
ered to have changed:

(A) in the case of ownership by an individual, when
more than 50% of the school or course provider has been sold or trans-
ferred;

(B) in the case of ownership by a partnership or a cor-
poration, when more than 50% of the school or course provider, or of
the owning partnership or corporation has been sold or transferred; or

42 TexReg 1406 March 24, 2017 Texas Register



(C) when the board of directors, officers, shareholders,
or similar governing body has been changed to such an extent as to
significantly alter the management and control of the school or course
provider.

(7) Clock hour:

(A) Driver Education School Clock hour--55 minutes
of instruction time in a 60-minute period for a driver education course.
This includes classroom and in-car instruction time.

(B) Driving Safety School and Drug and Alcohol
Awareness Program Clock Hour--50 minutes of instruction in a
60-minute period for a driving safety course.

(8) Code--Refers to Texas Education Code, Chapter 1001.

(9) Contract site--An accredited public or private sec-
ondary school approved as a location for a driver education course of a
licensed school. A driver training school may conduct a driver training
course at a public or private school for students of the public or private
school as provided by an agreement with the public or private school.
The course is subject to any law applicable to a course conducted at
the main business location of the driver training school.

(10) Criminal history record information--In accordance
with the Texas Government Code, §411.082(2), information collected
about a person by the Texas Department of Public Safety, a law
enforcement or a criminal justice agency, or a private entity governed
by the Fair Credit Reporting Act (15 United States Code, §1681 et
seq.) that consists of identifiable descriptions and notations of arrests,
detentions, indictments, and other formal criminal charges and their
dispositions.

(11) DE-964--The driver education certificate of comple-
tion used for certifying completion of an approved minor and adult
driver education course. This term encompasses all parts of a certificate
of completion with the same control number issued for an approved
driver education course. It is a government record.

(12) Educational objectives--The goal to promote respect
for and encourage observance of traffic laws and traffic safety respon-
sibilities of driver education and citizens; reduce traffic violations; re-
duce traffic-related injuries, deaths, and economic losses; and motivate
development of traffic-related competencies through education, includ-
ing, but not limited to, Texas traffic laws, risk management, driver at-
titudes, courtesy skills, and evasive driving techniques.

(13)  Good reputation--A person is considered to be of good
reputation if the department determines that the person is eligible for
licensure, based on the department's review of the application, any sup-
porting documentation and analysis pursuant to any of the laws and
rules that relate to the license requirements, including but not limited
to this chapter; 16 Texas Administrative Code Chapter 60; Texas Edu-
cation Code Chapter 1001; and Texas Occupations Code Chapters 51
and Chapter 53.

(14) Inactive course--a driving safety or specialized driv-
ing safety course for which no uniform certificates of completion or
course completion certificate numbers have been purchased for 36
months or longer.

(15) Instructor trainer--A driving safety instructor trainer
(DSIT) or specialized driving safety instructor trainer (SDSIT) who
has been trained to prepare instructors to give instruction in a specified
curriculum. A DSIT or SDSIT supervises the student instructor trainee
during their practical teaching sessions, overseeing their presentation
of the course. The DSIT or SDSIT may provide feedback and guidance
to the trainee concerning their practical teaching, but would not provide
the training of techniques of instruction and in-depth familiarization

with course material to the trainee during the Instructor Development
Course.

(16) National criminal history record information--Crim-
inal history record information obtained from the Federal Bureau of
Investigation under Texas Government Code, §411.087, based on fin-
gerprint identification information.

(17) New Course--A driving safety or specialized driving
safety course is considered new when it has not been approved by the
department to be offered previously, or has been approved by the de-
partment and become inactive; or the content, lessons, or delivery of
the course has been changed to a degree that a new application is re-
quested and a complete review of the application and course presenta-
tion is necessary to determine compliance.

(18) Personal validation question--A question designed to
establish the identity of the student by requiring an answer related to
the student's personal information such as a driver's license number,
address, date of birth, or other similar information that is unique to the
student.

(19) Post program exam--an exam designed to measure the
student's comprehension and knowledge of course material presented
after the instruction is completed.

(20) Pre-program exam--an exam given during the pro-
gram introduction using questions drawn from material to be covered
in the course to determine the level of drug and alcohol knowledge
possessed by the student prior to receiving instruction.

(21) Primary school--A licensed driver education main
school that may have branch schools.

(22) Public or private school--an accredited public or non-
public secondary school.

(23) Specialized driving safety course--a six-hour driving
safety course that includes at least four hours of training intended to
improve the student's knowledge, compliance with, and attitude toward
the use of child passenger safety seats systems and the wearing of seat
belt and other occupant restraint system.

(24) Teacher of record--A licensed supervising driver ed-
ucation teacher or licensed driver education teacher employed at the
school who is directly responsible for the classroom instructional phase
provided by a teaching assistant full or supervising teaching assistant
full.

(25) Uniform certificate of course completion--A doc-
ument with a serial number purchased from the department that is
printed, administered and supplied by course providers or primary
consignees for issuance to students who successfully complete an
approved driving safety or specialized driving safety course and that
meets the requirements of Texas Transportation Code, chapter 543,
and Texas Code of Criminal Procedure, Article 45.051 or 45.0511.
This term encompasses all parts of an original or duplicate uniform
certificate of course completion.

(26) Validation question--A question designed to establish
the student's participation in a course or program and comprehension
of the materials by requiring the student to answer a question regarding
a fact or concept taught in the course or program.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.
TRD-201700985
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Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER B. DRIVER TRAINING AND
TRAFFIC SAFETY ADVISORY COMMITTEE
16 TAC §§84.30 - 84.34

The new rules are adopted under Texas Occupations Code,
Chapter 51 and Texas Education Code, Chapter 1001, which
authorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700987

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER C. DRIVER EDUCATION
SCHOOLS AND INSTRUCTORS
16 TAC §§84.40 - 84.47

The new rules are adopted under Texas Occupations Code,
Chapter 51 and Texas Education Code, Chapter 1001, which
authorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

$84.41.  Driver Education School Responsibility.

(a) Each driver education school must:

(1) Maintain a current mailing address, telephone number,
and e-mail address (if applicable) with the department.

(2) ensure that each individual permitted to give classroom
instruction or in-car instruction at the school or classroom location has
a valid current driver education instructor's license with the proper en-
dorsement issued by the department.

(3) provide instruction or allow instruction to be provided
only in courses that are currently on the school's list of approved
courses;

(4) complete, issue, or validate a DE-964 or ADE-1317
only to a person who has successfully completed the entire portion of
the course for which the DE-964 or ADE-1317 is being issued;

(5) authorize, approve, or conduct instruction in a motor
vehicle that meets the requirements stated in §84.42 (relating to Motor
Vehicles); and

(6) ensure that no instructor provides more than 10 hours
of behind-the-wheel instruction per day.

(b) Except as provided in subsection (a), an instructor-trainee
may engage in practice teaching lessons necessary for the purpose of
licensing in an approved location under the direction and in the pres-
ence of a licensed instructor.

(c) Each driver education school owner-operator or employee
that purchases driver education certificate numbers from the depart-
ment must:

(1) develop and maintain a means to ensure the security
and integrity of student information, especially financial and personal
information, in transit and at rest;

(2) develop and maintain a means to ensure the privacy of
student data, including personal and financial data, and make the cor-
porate privacy policy available to all course students;

(3) develop and maintain a department-approved method
for printing and issuing original and duplicate driver education certifi-
cates that, to the greatest extent possible, prevents the unauthorized
production or misuse of the certificates; and

(4) ensure that the front of each driver education certificate
contains the department's complaint contact information and current
department telephone number in a font that is visibly recognizable.

$84.42.  Motor Vehicles.

All in-car instruction of students in driver education schools shall be
conducted in motor vehicles owned or leased by the owner of the driver
education school in the name of the driver education school. If the stu-
dent is disabled, the school may use a motor vehicle that is owned by
the student or student's parent that is equipped with special vehicle con-
trols. All school motor vehicles and vehicles for students with physi-
cal disabilities that are used to demonstrate or practice driving lessons
shall:

(1) be properly registered and inspected by the Texas De-
partment of Motor Vehicles;

(2) be equipped with dual control brake pedals so that there
is a foot brake located within easy reach of the instructor that is capable
of bringing the vehicle to a stop and otherwise be equipped in accor-
dance with Texas motor vehicle laws;

(3) be equipped with an extra inside rearview mirror on the
instructor's side and an outside rearview mirror on both sides. The visor
mirror shall not substitute for the instructor's inside rearview mirror;
and

(4) be insured by a company authorized to do business
in Texas with a continuous liability business insurance policy in the
amount specified in Transportation Code Chapter 601, and include
coverage for uninsured or underinsured motorists.

§84.43.  Driver Education Certificates.
(a) The DE-964 and ADE-1317 shall be issued only to pri-
mary driver education schools. The primary driver education school
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shall maintain a record reconciling all DE-964s and ADE-1317s that
are distributed by the primary driver education school to branch driver
education schools and contract sites.

(b) School owners shall be responsible for the DE-964 and
ADE-1317 in accordance with this subsection.

(1) A licensed driver education school, exempt driver edu-
cation school or parent taught driver education course provider may re-
quest the serially numbered DE-964s and ADE-1317s by submitting an
order form prescribed by the department stating the number of DE-964s
and ADE-1317s to be purchased and include payment of all appropri-
ate fees. A mailed or faxed order form shall have the signature of the
driver education school owner or authorized representative. Signature
is not required for orders placed through the online system.

(2) Adriver education school or parent taught driver educa-
tion course provider shall not transfer unassigned DE-964s and ADE-
1317s to a school/provider other than the school/provider for which the
certificates were ordered from the department without written approval
from the department.

(3) The driver education school owner or authorized rep-
resentative shall maintain effective protective measures to ensure that
unissued DE-964s and ADE-1317s are secure. The driver education
school owner or authorized representative shall report all unaccounted
DE-964s and ADE-1317s to the department within fifteen (15) work-
ing days of the discovery of the incident. In addition, the driver educa-
tion school shall be responsible for conducting an investigation to de-
termine the circumstances surrounding the unaccounted DE-964s and
ADE-1317s. A report of the findings of the investigation, including
preventative measures for recurrence, shall be submitted to the depart-
ment within thirty (30) days of the discovery.

(4) The driver education school owner or their designee
shall return unissued DE-964 and ADE-1317 certificates to the depart-
ment within thirty (30) days from the date the school discontinues the
driver education program, unless otherwise notified.

(c) If a driver education school or parent taught driver edu-
cation course provider issues a duplicate DE-964 or ADE-1317, the
duplicate shall indicate the control number of the original DE-964 or
ADE-1317.

(d) A driver education school that purchases driver education
certificate numbers shall provide for the following:

(1) The DE-964 and ADE-1317 driver education certificate
numbers shall only be issued to primary driver education schools. The
primary driver education school shall maintain a record reconciling all
DE-964 and ADE-1317 driver education certificate numbers that are
distributed to branch driver education schools and contract sites.

(2) The school shall implement and maintain a policy
which effectively ensures protective measures are in use at all times
for securing original and duplicate driver education certificates num-
bers. The records and unissued or unnumbered original and duplicate
driver education certificates shall be readily available for review by
representatives of the department.

(3) The school shall maintain electronic files with data per-
taining to all driver education certificate numbers purchased from the
department. The school shall make available to the department upon re-
quest an ascending numerical accounting record of the numbered driver
education certificates issued. The school shall ensure security of the
data.

(4) The school shall ensure that effective measures are
taken to preclude lost data and that a system is in place to recreate

electronic data for all driver education certificate numbers, whether
used or not used, and all certificates that have been issued.

(5) Schools shall issue driver education certificates using
a block of identifying serial numbers purchased from the department
only to students who have successfully completed all elements of
the school's approved driver education course taught by department
licensed instructors in department approved locations as indicated on
the student contract.

(6) Schools shall report all unaccounted original and du-
plicate driver education numbers or unissued or duplicate certificates
to the department within five (5) working days of the discovery of the
incident. In addition, the school shall be responsible for conducting
an investigation to determine the circumstances surrounding the unac-
counted items. A report of the findings of the investigation, including
preventative measures for recurrence, shall be submitted for approval
to the department within thirty (30) days of the discovery.

(7) Each unaccounted or missing original or duplicate
course driver education completion certificate number or blank or
unissued original or duplicate driver education certificate may be
considered a separate violation. This may include lost, stolen, or oth-
erwise unaccounted original or duplicate driver education certificate
numbers or blanks or unissued original or duplicate driver education
certificates.

(8) Schools shall not transfer driver education certificate
numbers to another school.

(9) Schools shall sequentially number original driver edu-
cation certificates from the block of numbers purchased from the de-
partment.

(10) When a duplicate driver education certificate is issued
by a school, the duplicate certificate shall bear a serial number from the
block of numbers purchased from the department by the school. The
duplicate driver education certificate shall clearly indicate the number
of both the duplicate and the original serial number of the certificate
being replaced.

(11) The driver education school owner or their designee
shall return unissued DE-964 and ADE-1317 certificate numbers to the
department within thirty (30) days from the date the school discontin-
ues the driver education program, unless otherwise notified.

§84.46.  Attendance and Makeup.

(a) Written or electronic records of student attendance shall be
prepared daily to document the attendance and absence of the students.
A student must make up any time missed. Electronic signatures shall
comply with Texas Business and Commerce Code, Chapter 322.

(b) Schools are allowed five minutes of break per instructional
hour.

(c) Driver education training provided by the school is limited
to five hours per day. Classroom instruction shall not exceed two hours
per day, excluding makeup work. In-car instruction provided by the
school shall not exceed three hours per day as follows:

(1) three hours or less of in-car training; however, behind-
the-wheel instruction is limited to one hour per day, except as provided
in subsection (d); or

(2) three hours or less of simulation instruction; or
(3) three hours or less of multicar range instruction; or

(4) any combination of the methods delineated in this sub-
section that does not exceed three hours per day.
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(d) A 2-hour increment of behind-the-wheel instruction may
be offered once during the behind-the-wheel instruction for each stu-
dent and shall include 10 minutes of instructional break after 55 min-
utes of instruction as identified in §84.500 (relating to Courses of In-
struction for Driver Education Schools).

(e) A student must complete the hours of instruction for the re-
quired classroom and in-car phases of the minor and adult driver edu-
cation course, including any makeup lessons, within the timeline spec-
ified in the original student enrollment contract.

() Schools shall submit a makeup policy to the department for
approval. All absences are subject to the attendance policy regardless
of whether the student attends makeup lessons. Students may be al-
lowed to complete up to ten hours of classroom makeup work assign-
ments outside of regularly scheduled classroom instruction. Schools
shall not initiate nor encourage absences. Makeup policies shall ad-
here to the following requirements:

(1) Forapolicy that allows a student to attend a missed les-
son on the same date or at a later date at a regularly scheduled class,
the class shall be engaged in the same lesson the student missed previ-
ously.

(2) Forapolicy that allows a student to perform an individ-
ual makeup lesson, a sample of each makeup lesson, clearly labeled as
"makeup for the driver education course," shall be available for review
by the department at the school. Each lesson shall be clearly identified
as a makeup lesson and identified as to the units of instruction to be
covered. Evidence of makeup completed outside of regularly sched-
uled classroom instruction shall be placed in the student file.

(g) A school may allow a student to attend an alternative class
on the same calendar day if the sequence of instruction will be main-
tained by the identical lesson being offered. The student instruction
record shall reflect the time of day the alternative class was attended.
A student selecting alternative scheduling shall not be considered ab-
sent.

(h) Except as provided in subsection (f), the enrollment of stu-
dents who do not complete all required instructional hours within the
timelines specified in the original student enrollment contract will be
terminated.

(1) Variances to the timelines for completion of the driver edu-
cation instruction stated in the original student enrollment contract may
be made at the discretion of the school owner and must be agreed to in
writing by the parent or guardian.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700988

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179
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SUBCHAPTER D. PARENT TAUGHT DRIVER
EDUCATION
16 TAC §§84.50 - 84.52

The new rules are adopted under Texas Occupations Code,
Chapter 51 and Texas Education Code, Chapter 1001, which
authorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

$§84.50.  Parent Taught Driver Education Program Requirements.

(a) Prior to teaching a department-approved parent taught
driver education course, a parent or other individual authorized under
§1001.112 of the Code, must submit a completed Request for Parent
Taught Driver Education Program Guide form with a non-refundable
fee to the department.

(b) After receiving the Parent Taught Driver Education Pro-
gram Guide, the instructor must obtain one of the department approved
parent taught driver education courses to fulfill program requirements.

(c) The parent taught driver education course provider will
provide the appropriate portion of a control-numbered DE-964 only
to a person who has completed the objectives found in Module One:
Traffic Laws or who has successfully completed the entire portion of
the course for which the DE-964 is being issued.

(d) The program includes both classroom and in-car instruc-
tion. Classroom instruction is limited to two hours per day and in-car
instruction is limited to two hours per day.

(e) The parent or other individual authorized under §1001.112
of the Code, may teach both or utilize a licensed or public driver edu-
cation school for either phase.

(f) The fourteen (14) hours of in-car instruction must be taught
under one program; either parent taught or a licensed or public driver
education school. All previous driver education hours must be repeated
if the method of instruction changes prior to completion of either phase.

(g) The remaining hours of classroom following Module One:
Traffic Laws, must be taught under one program, either parent taught
or a licensed or public driver education school.

(h) The additional thirty (30) hours of behind-the-wheel prac-
tice must be completed in the presence of an adult who meets the re-
quirements of Texas Transportation Code, §521.222(d)(2).

(i) A student may apply to the Department of Public Safety for
a learner license after completion of the objectives found in Module
One: Traffic Laws.

(j) Behind-the-wheel driver education instruction may be con-
ducted in any vehicle that is legally operated with a Class C driver
license on a Texas highway.

(k) Behind-the-wheel driver education instruction may begin
after the student receives a learner license. The required curriculum
that must be followed includes: minimum of 44 hours that includes: 7
hours behind the wheel instruction in the presence of a parent or other
individual authorized under §1001.112 of the Code; 7 hours of in-car
observation in the presence of a parent or other individual authorized
under §1001.112 of the Code; and 30 hours of behind the wheel instruc-
tion, including at least 10 hours at night, in the presence of an adult who
meets the requirements of Texas Transportation Code, §521.222(d)(2).

$84.51.
proval.

(a) Ifthe curriculum and all materials meet or exceed the min-
imum standards set forth in §1001.212 of the Code, the department will

Parent Taught Submission of Course for Department Ap-
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approve the course. No more than 640 minutes of the required hours
of classroom instruction delivered via multimedia may be counted.

(b) Notification of approval or denial will be sent to the re-
questing entity. Deficiencies will be noted in cases of denial. Any
substantive change in course curriculum or materials will require sub-
mission for approval according to subsection (a).

(c) A written request is required within thirty (30) days if there
is any change relating to an approved course, including contact infor-
mation, company name, and course titles. Updated information will be
included as soon as practical.

(d) The department will retain submitted materials according
to the department's retention schedule.

(e) The department has authority to require course re-approval
due to changes in parent taught driver education curriculum require-
ments, state law, or administrative rules. The department will notify
the parent taught driver education course provider when re-approval
is required. The course provider will have ninety (90) days from the
date of notification to submit the requested information. Failure to ad-
equately respond within the required time will result in cancellation of
the course approval. The department will review the course material
and make a determination as to adoption in a timely manner.

(f) A parent taught driver education course submitted for de-
partment review may be denied upon finding:

(1) that the course does not meet the standards required un-
der §1001.212 of the Code; or

(2) the materials used were not approved by the depart-
ment.

(g) A notice of denial will be sent to requesting entity. The re-
questing entity will have ninety (90) days to correct the noted deficien-
cies. If the requesting entity fails to meet approval criteria, the course
will be denied. If a course is denied by the department, the requesting
entity must wait thirty (30) days before submitting a new parent taught
driver education course for approval by the department.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700990

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179
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SUBCHAPTER E. DRIVING SAFETY
SCHOOLS, COURSE PROVIDERS AND
INSTRUCTORS

16 TAC §84.60 - 84.64

The new rules are adopted under Texas Occupations Code,
Chapter 51 and Texas Education Code, Chapter 1001, which
authorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

§84.61.  Driving Safety School and Course Provider Responsibilities.

(a) Course providers must be located, or maintain a registered
agent, in the State of Texas. All instruction in a driving safety or spe-
cialized driving safety course shall be performed in locations approved
by the department and by department licensed instructors. However, a
student instructor trainee may teach the 12 hours necessary for licens-
ing in a department approved location under the direction and in the
presence of a licensed driving safety or specialized driving safety in-
structor trainer who has been trained in the curriculum being instructed.

(b) Each course provider or employee shall:

(1) ensure that instruction of the course is provided in
schools currently approved to offer the course, and in the manner in
which the course was approved,;

(2) maintain a current mailing address with the department;

(3) ensure that the course is provided by persons who have
a valid current instructor license with the proper endorsement issued
by the department, except as provided in subsection (a);

(4) ensure that schools and instructors are provided with
the most recent approved course materials and relevant data and in-
formation pertaining to the course within sixty (60) days of approval.
Instructor training may be required and shall be addressed in the ap-
proval notice;

(5) ensure that applications for licenses or approvals are
forwarded to the department within ten (10) days of receipt at the course
provider facilities;

(6) ensure that instructor performance is monitored. A
written plan describing how instructor performance will be monitored
and evaluated shall be provided to the schools. The plan shall identify
the criteria upon which the instructors will be evaluated, the procedure
for evaluation, the frequency of evaluation (a minimum of once a
year), and the corrective action to be taken when instructors do not
meet the criteria established by the course provider. The instructor
evaluation forms must be kept on file either at the course provider or
school location for a period of one year;

(7) develop and maintain a means to ensure the security
and integrity of student information, especially financial and personal
information, in transit and at rest;

(8) develop and maintain a means to ensure the privacy of
student data, including personal and financial data, and make the cor-
porate privacy policy available to all course students;

(9) develop and maintain a department-approved method
for printing and issuing original and duplicate uniform certificates of
course completion that, to the greatest extent possible, prevents the
unauthorized production or misuse of the certificates;

(10) report original and duplicate certificate data, by se-
cure electronic transmission, to the department within thirty (30) days
of issue using guidelines established and provided by the department.
The issue date indicated on the certificate shall be the date the course
provider mails the certificate to the student; and

(11) ensure that the front of each uniform certificate of
course completion contains the department complaint contact informa-
tion and current department telephone number in a font that is visibly
recognizable.
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(c) Each driving safety school owner-operator or employee
shall:

(1) ensure that each individual permitted to give instruction
at the school or any classroom location has a valid current instructor's
license with the proper endorsement issued by the department, except
as provided in subsection (a);

(2) prohibit an instructor from giving instruction or pro-
hibit a student from receiving instruction if that instructor or student
exhibits any effects of being intoxicated or otherwise impaired;

(3) provide instruction or allow instruction to be provided
only in courses that are currently on the school's list of approved
courses;

(4) evaluate instructor performance in accordance with the
course provider plan;

(5) develop and maintain a means to ensure the security
and integrity of student information, especially financial and personal
information, in transit and at rest;

(6) pay a fee to the course provider that is equal to the fee
paid by the course provider to the department for course completion
certificate numbers for original certificates provided for the students
of that school within seven (7) calendar days of the date each student
successfully completes the driving safety course.

$§84.62.  Course Provider License Requirements.

(a) Application for course provider. An application for a li-
cense for a course provider shall be made on forms prescribed by the
department. An application from a course provider that is a primary
consignee shall include evidence of permission from the course owner
to operate as the primary consignee.

(b) Bond requirements for course provider. In the case of an
original or a change of owner application, an original bond shall be
provided in the amount of $25,000. In the case of a renewal appli-
cation, an original bond or a continuation agreement for the approved
bond currently on file shall be submitted. The bond or the continuation
agreement shall be executed on the form prescribed by the department.

(c) Course provider license. The course provider license shall
indicate the name of the driving safety course for which approval is
granted exactly as stated in the application for the course approval.

(d) Verification of ownership for course provider. In the case
of an original or change of owner application for a course provider, the
owner of the course provider shall provide verification of ownership.

(e) Adequate educational and experience qualifications. The
course provider shall provide as part of the application sufficient doc-
umentation to support adequate educational and experience qualifica-
tions. Verifiable education and/or experience in administration or su-
pervision shall be required. Adequate educational and experience qual-
ifications have been satisfied if the course provider meets one of the
following.

(f) Anew course provider shall submit evidence of a combined
total of three years of driver and traffic safety education or experience
and administrative/management experience; however, a minimum of
six months in each shall be required.

(g) Purchase of course provider.

(1) A person or persons purchasing a licensed course
provider shall obtain an original license. The application for a new
course provider that is a primary consignee shall include evidence of
permission from the course owner to operate as the primary consignee.

(2) The contract or any instrument transferring the owner-
ship of the course provider shall include the following statements:

(A) The purchaser shall assume all refund liabilities in-
curred by the seller or any former owner before the transfer of owner-
ship; and

(B) The purchaser shall assume the liabilities, duties,
and obligations under the enrollment contracts between the students
and the seller, or any former owner.

(h) New location. The department shall be notified in writing
of any change of address of a course provider at least fifteen (15) work-
ing days before the move. The appropriate fee and all documents must
also be submitted.

(i) Renewal of course provider license. A complete applica-
tion for the renewal of a license for a course provider shall be submitted
before the expiration of the license and shall include the following:

(1) completed application for renewal;
(2) annual renewal fee, if applicable;
(3) anew continuing education course; and

(4) executed bond or executed continuation agreement for
the bond currently on file with the department.

(j) Course provider closure. A course provider owner shall no-
tify the department of the closure date of the course provider at least
fifteen (15) business days before the closure. A course provider shall
make all records and all used and unused uniform certificates of course
completion and course completion certificate numbers available for re-
view by the department within thirty (30) days of the date the course
provider ceases operation.

(k) Facility location. Course providers and all course provider
facilities that process, deliver, or store curriculum materials, student
records, or uniform certificates of course completion and certificate
numbers to be used for Texas courses must be located within the United
States.

$84.64.  Driving Safety Instructor License Requirements.

(a) Application for licensing as a driving safety or specialized
driving safety instructor shall be made on forms prescribed by the de-
partment. A person is qualified to apply for a driving safety or special-
ized driving safety instructor license who holds a valid Class A, B, C, or
CDL driver's license, other than learner license or provisional license,
for the preceding three years in the areas for which the individual is to
teach, which has not been revoked or suspended in the preceding three
years.

(b) A person applying for an original driving safety or special-
ized driving safety instructor's license must submit to the department
the following:

(1) acomplete application prescribed by the department;
(2) the required fees;

(3) documentation showing that all applicable educational
requirements have been met; and

(4) a clear and legible photocopy of the current, valid
driver's license issued to the applicant.

(c) A person applying for a driving safety or specialized driv-
ing safety instructor license may qualify for the following endorse-
ments:

(1) Driving safety instructor. The application shall include
evidence of completion of 16 hours of training covering techniques of

42 TexReg 1412 March 24, 2017 Texas Register



instruction and in-depth familiarization with material contained in the
driving safety curriculum in which the individual is being trained and
12 hours of practical teaching in the same driving safety course and a
statement signed by the course provider recommending the applicant
for licensing. Alternatively, a currently licensed instructor may sub-
mit a copy of a current driving safety instructor license, a specialized
driving safety instructor license, or a current driver education instruc-
tor license and evidence of 6 hours of training and 6 hours of demon-
strative presentation teaching or practical teaching in the curriculum
to be licensed. The 6 hours of training shall cover techniques of in-
struction and in-depth familiarization with material contained in the
driving safety curriculum. The 6 hours of demonstrative presentation
or practical teaching shall be in the driving safety curriculum and un-
der the direct supervision of a licensed driving safety instructor trainer
endorsed in the same driving safety curriculum.

(2) Specialized driving safety instructor. The application
shall include evidence of completion of 16 hours of training and 12
hours of practical teaching. The 16 hours of training shall cover tech-
niques of instruction and in-depth familiarization with material con-
tained in the specialized driving safety curriculum. The 12 hours of
practical teaching shall be in the same specialized driving safety cur-
riculum and shall be accompanied by a statement signed by the course
provider recommending the applicant for licensing. Alternatively, the
applicant may submit a copy of a current driving safety instructor li-
cense or current or past certification as a National Highway Traffic
Safety Association Child Passenger Safety technician or instructor and
6 hours of training and 6 hours of demonstrative presentation or prac-
tical teaching. The 6 hours of training shall cover techniques of in-
struction and in-depth familiarization with material contained in the
specialized driving safety curriculum. The 6 hours of demonstrative
presentation or practical teaching shall be in the same specialized driv-
ing safety curriculum and under the direct supervision of a licensed
specialized driving safety instructor trainer endorsed in the same spe-
cialized driving safety curriculum.

(3) Driving safety instructor trainer. The application shall
include a statement signed by the driving safety course provider (if dif-
ferent than the applicant) recommending the instructor as an instructor
trainer and evidence of one of the following:

(A) a Texas teaching certificate with driver education
endorsement and 12 hours of experience, exclusive of the 28-hour
instructor development course, in the same driving safety course for
which the individual is to teach;

(B) a teaching assistant certificate and 12 hours of ex-
perience, exclusive of the 28-hour instructor development course, in
the same driving safety course for which the individual is to teach;

(C) completion of all the requirements of a driving
safety instructor and 60 hours of verifiable experience as a licensed
driving safety instructor, of which the most recent 12 hours shall be in
the same driving safety course for which the individual is to teach; or
6 clock hours in a teaching methodology course; or

(D) proof of authorship of an approved driving safety
course. The applicant who will provide the initial instructor training
for a newly approved course shall demonstrate to the department the
ability to teach the course and instructor training course prior to being
licensed.

(4) Specialized driving safety instructor trainer. The ap-
plication shall include a statement signed by the driving safety course
provider (if different than the applicant) recommending the instructor
as an instructor trainer, a copy of current or past certification as a Na-
tional Highway Traffic Safety Association Child Passenger Safety tech-
nician or instructor, and evidence of one of the following:

(A) a Texas teaching certificate with driver education
endorsement and 12 hours of experience, exclusive of the 28-hour in-
structor development course, in the same specialized driving safety
course for which the individual is to teach;

(B) a teaching assistant certificate and 12 hours of ex-
perience, exclusive of the 28-hour instructor development course, in
the same specialized driving safety course for which the individual is
to teach;

(C) completion of all the requirements for a specialized
driving safety instructor license and 60 hours of verifiable experience as
a licensed driving safety instructor, of which the most recent 12 hours
shall be in the same specialized driving safety course for which the in-
dividual is to teach; or 6 clock hours in a teaching methodology course;
or

(D) proofofauthorship of an approved specialized driv-
ing safety course. The applicant who will provide the initial instructor
training for a newly approved course shall demonstrate to the depart-
ment the ability to teach the course and the instructor training course
prior to being licensed.

(5) Instructor development course driving safety instructor
trainer. The application shall include evidence of:

(A) completion of all the requirements for a driving
safety instructor trainer plus an additional 30 hours of verifiable
experience as a licensed driving safety instructor or driving safety
instructor trainer in the same driving safety course for which the indi-
vidual is to teach, or proof of authorship of an approved driving safety
course. The applicant who will provide the initial instructor training
for a newly approved course shall demonstrate to the department the
ability to teach the course and the instructor training course prior to
being licensed or 6 clock hours in a teaching methodology course; and

(B) a statement signed by the driving safety course
provider, if different than the applicant, recommending the individual
as an instructor development course instructor trainer in driving safety.

(6) Instructor development course specialized driving
safety instructor trainer. The application shall include a copy of a
current or past certification as a National Highway Traffic Safety As-
sociation Child Passenger Safety technician or instructor and evidence
of:

(A) completion of all the requirements for a specialized
driving safety instructor trainer plus an additional 30 hours of verifiable
experience as a licensed specialized driving safety instructor or spe-
cialized driving safety instructor trainer in the same specialized driving
safety course for which the individual is to teach, or proof of authorship
of an approved specialized driving safety course. The applicant who
will provide the initial instructor training for a newly approved course
shall demonstrate to the department the ability to teach the course and
the instructor training course or 6 clock hours in a teaching methodol-
ogy course prior to being licensed; and

(B) a statement signed by the driving safety course
provider, if different than the applicant, recommending the individual
as an instructor development course instructor trainer in specialized
driving safety.

(d) A renewal application for a driving safety or specialized
driving safety instructor license must be prepared using the following
procedures.

(1) Application for renewal of an instructor license shall
be made on a form prescribed by the department and submitted by the
course provider.
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(2) The annual instructor licensing fee and evidence of con-
tinuing education shall accompany the application.

(e) Continuing education requirements include the following:

(1) Evidence of completion of continuing education shall
be provided for each instructor during the individual license renewal
period on forms approved by the department. A verification form in-
dicating completion shall be provided to the department by the course
provider on behalf of the instructors. The form shall be signed by the
instructor receiving the training and the course provider or designee.

(2) Carryover credit of continuing education hours shall
not be permitted.

(3) Alicensee may notreceive credit for attending the same
course more than once during the same licensing period.

(4) A licensed individual who teaches an approved contin-
uing education course may receive credit for attending continuing ed-
ucation.

(5) A driving safety or specialized driving safety contin-
uing education course shall not be used for the continuing education
requirement for a driver education instructor license.

(f) An instructor who has allowed a previous license to expire
shall file an original application on a form provided by the department
that is submitted by the course provider. The application shall include
the processing and annual instructor licensing fees and evidence of con-
tinuing education completed within the last year. Evidence of educa-
tional experience may not be required to be resubmitted if the docu-
mentation is on file at the department.

(g) All driving safety and specialized driving safety instructor
license endorsement changes shall require the following:

(1) written documentation showing all applicable educa-
tional requirements have been met to justify endorsement changes;

(2) the required fees; and

(3) completion of renewal requirements for current en-
dorsements.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700991

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179
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SUBCHAPTER F. DRUG AND ALCOHOL
AWARENESS PROGRAMS AND INSTRUCTORS
16 TAC §§84.70 - 84.72

The new rules are adopted under Texas Occupations Code,
Chapter 51 and Texas Education Code, Chapter 1001, which
authorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

$§84.71.  School and Course Provider Responsibilities.

(a) For purposes of this subsection, the term 'Course provider'
means an enterprise that:

(1) maintains a place of business or solicits business in
Texas;

(2) is operated by an individual, association, partnership,
or corporation; and

(3) has received an approval for a drug and alcohol aware-
ness program from the executive director or has been designated by a
person who has received that approval to conduct business and repre-
sent the person in Texas.

(b) Course providers must be located, or maintain a registered
agent, in the State of Texas. All instruction in a drug and alcohol driv-
ing awareness program shall be performed in locations approved by the
department and by department-licensed instructors.

(c) Each course provider or employee shall:

(1) ensure that instruction of the program is provided in
schools currently approved to offer the program, and in the manner
in which the program was approved;

(2) ensure that the program is provided by persons who
have a valid current instructor license with the proper endorsement is-
sued by the department, except as provided in subsection (a);

(3) ensure that schools and instructors are provided with
the most recent approved program materials and relevant data and in-
formation pertaining to the program within sixty (60) days of approval.
Instructor training may be required and shall be addressed in the ap-
proval notice;

(4) develop and maintain a means to ensure the security
and integrity of student information, especially financial and personal
information, in transit and at rest;

(5) develop and maintain a means to ensure the privacy of
student data, including personal and financial data, and make the cor-
porate privacy policy available to all course students; and

(6) ensure that each certificate of program completion con-
tains the department complaint contact information.

(d) Each drug and alcohol driving awareness school owner-
operator or employee shall:

(1) ensure that each individual permitted to give instruction
at the school or any classroom location has a valid current instructor
license with the proper endorsement issued by the department, except
as provided in subsection (a);

(2) prohibit an instructor from giving instruction or pro-
hibit a student from receiving instruction if that instructor or student is
using or exhibits any evidence or effect of an alcoholic beverage, con-
trolled substance, drug, abusable glue, aerosol paint, or other volatile
chemical as those terms are defined in the Alcoholic Beverage Code
and the Health and Safety Code;

(3) provide instruction or allow instruction to be provided
only in courses that are currently on the school's list of approved
courses;

42 TexReg 1414 March 24, 2017 Texas Register



(4) complete, issue, or validate a certificate of program
completion only for a person who has successfully completed the
entire course;

(5) evaluate instructor performance in accordance with the
course provider plan;

(6) develop and maintain a means to ensure the security
and integrity of student information, especially financial and personal
information, in transit and at rest; and

(7) develop and maintain a means to ensure the privacy of
student data, including personal and financial data, and make the cor-
porate privacy policy available to all course students.

(e) For the purposes of this subchapter, each person employed
by or associated with any drug and alcohol driving awareness school
shall be deemed an agent of the school, and the school may share the
responsibility for all acts performed by the person which are within
the scope of the employment and which occur during the course of the
employment.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700992

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179
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SUBCHAPTER G. GENERAL BUSINESS
PRACTICES
16 TAC §§84.80 - 84.84

The new rules are adopted under Texas Occupations Code,
Chapter 51 and Texas Education Code, Chapter 1001, which
authorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

$84.82.  Student Enrollment Contracts.
(a) Driver Education Schools Enrollment Contracts.

(1) A legal written or electronic student enrollment con-
tract shall be executed prior to the school's receipt of any money. Elec-
tronic signatures shall comply with Texas Business and Commerce
Code, Chapter 322.

(2) All driver education student enrollment contracts shall
contain at least the following:

(A) the student's legal name;

(B) the student's address, including city, state, and zip
code;

(C) the student's telephone number;

(D) the student's date of birth;

(E) the full legal name and license number of the pri-
mary school or the branch school;

(F) the specific course to be taught;

(G) the agreed total contract charges that itemize all tu-
ition, fees, and other charges;

(H) the terms of payment;
(I) the number of classroom lessons;
(J) the length of each lesson and course;

(K) the school's cancellation, termination, and refund
policy;

(L) a statement indicating the specific location, date,
and time that classroom instruction is scheduled to begin; the date
classroom instruction is scheduled to end; and the amount of time a
student has to complete all classroom instruction, makeup assignments,
and in-car instruction;

(M) the number of in-car lessons;
(N) the rate per classroom lesson;
(O) the rate per in-car lesson;

(P) the rates for use of a school car for a road test (if an
extra charge is made);

(Q) astatement that the school maintains a business in-
surance policy for vehicles with coverage as required by Texas Trans-
portation Code, Chapter 601, and uninsured or underinsured coverage;

(R) the signature of a school representative; and

(S) the student's signature or, if the driver education stu-
dent is younger than 18, the signature of the parent or guardian. The
signature of the parent or guardian is not required for an individual
younger than 18 who is, or has been, married or whose disabilities of
minority have been removed generally by law. Instead, such an indi-
vidual shall:

(i) present a marriage certificate or a divorce decree
(but not an annulment decree) or other satisfactory evidence of mar-
riage or of having been married; or

(i) present a court order showing removal of dis-
abilities of minority; or

(iii) present a notarized parental authorization.

(3) Inaddition, all driver education student enrollment con-
tracts shall contain statements substantially as follows:

(A) I have been furnished a copy of the school tuition
schedule; cancellation and refund policy; and school regulations per-
taining to absence, grading policy, progress, and rules of operation and
conduct.

(B) The school is prohibited from issuing a DE-964 or
ADE-1317 if the student has not met all of the requirements for course
completion, and the student should not accept a DE-964 or ADE-1317
under such circumstances.

(C) This agreement constitutes the entire contract be-
tween the school and the student, and assurances or promises not con-
tained herein shall not bind the school or the student.

(D) I further realize that any grievances not resolved by
the school may be forwarded to Driver Education and Safety Austin,
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Texas 78701. The current telephone number of the department shall
also be provided.

(4) A copy of the enrollment contract shall be delivered to:
(A) the student, if 18 years of age or older; or
(B) the parent or guardian that signed the contract.

(5) A copy of each enrollment contract shall be a part of
the student files maintained by all driver education schools.

(6) Schools shall submit proposed or amended enrollment
contracts to the department.

(7) Student enrollment contracts used at branch schools
must be those approved for use at the primary school.

(8) Driver education courses exclusively for adults may use
a group contract that includes more than one student's name.

(b) Driving Safety Schools Enrollment Contracts.

(1) No person shall be instructed, either theoretically or
practically, or both, to operate or drive motor vehicles until after a writ-
ten legal contract has been executed. A contract shall be executed prior
to the school's receipt of any money.

(2) All driving safety and specialized driving safety con-
tracts shall contain at least the following:

(A) the student's legal name and driver's license num-
ber;

(B) the student's address, including city, state, and zip
code;

(C) the student's telephone number;
(D) the student's date of birth;

(E) the full legal name and license number of the driv-
ing safety school or approval number of the classroom location, as ap-
plicable;

(F) the specific name of the approved driving safety
course to be taught;

(G) a statement indicating the agreed total contract
charges that itemizes all tuition, fees, and other charges;

(H) the terms of payment;
(I) the number of classroom lessons;

(J) the number of behind-the-wheel lessons, if applica-
ble;

(K) the length of each lesson or course;

(L) the course provider's cancellation and refund pol-
icy;

(M) a statement indicating the specific location, date,

and time that instruction is scheduled to begin and the date classroom
instruction is scheduled to end;

(N) the signature and license number of the instructor;

(O) the signature of the student or the approved equiv-
alent for a driving safety course delivered by an alternative delivery
method; and

(P) a statement that notifies the student of the course
provider's security and privacy policy regarding student data, including
personal and financial data.

(3) In addition, all driving safety school contracts shall
contain statements substantially as follows.

(A) I have been furnished a copy of the school tuition
schedule; cancellation and refund policy; and school regulations per-
taining to absence, grading policy, progress, and rules of operation and
conduct.

(B) The school and course provider are prohibited from
issuing a uniform certificate of course completion if the student has
not met all of the requirements for course completion, and the student
should not accept a uniform certificate of course completion under such
circumstances.

(C) This agreement constitutes the entire contract be-
tween the school and the student, and verbal assurances or promises
not contained herein shall not bind the school or the student.

(D) I further realize that any grievances not resolved by
the school may be forwarded to the course provider (identify name and
address) and to Driver Education and Safety, Austin, Texas 78701. The
current telephone number of the department shall also be provided.

(4) Driving safety or specialized driving safety may use a
group contract that includes more than one student's name.

(5) A copy of each contract shall be a part of the student
files maintained by the driving safety school and/or course provider.

(6) Course providers shall submit proposed or amended
contracts to the division, and those documents shall be approved prior
to use by schools.

(7) Contracts for group instruction must meet all legal re-
quirements.

(8) Contracts executed in an electronic format shall be con-
sidered to contain original signatures for purposes of this section.

(¢) Drug and Alcohol Awareness Schools Enrollment Con-
tracts.

(1) No person shall be instructed in a drug and alcohol driv-
ing awareness program until after being enrolled.

(2) All drug and alcohol driving awareness enrollment
forms shall provide students with the following information:

(A) Grievances not resolved by the school may be for-
warded to Driver Education and Safety, Austin, Texas 78701. The cur-
rent telephone number of the department shall also be provided.

(B) Theschool is prohibited from issuing a certificate of
program completion if the student has not met all of the requirements
for program completion, and the student should not accept a certificate
of program completion under such circumstances.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700994

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179
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SUBCHAPTER H. FACILITIES AND
EQUIPMENT FOR DRIVER EDUCATION
SCHOOL, DRIVING SAFETY SCHOOLS
AND DRUG AND ALCOHOL AWARENESS
SCHOOLS

16 TAC §84.90

The new rule is adopted under Texas Occupations Code, Chap-
ter 51 and Texas Education Code, Chapter 1001, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700995

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER I. INSPECTIONS
16 TAC §§84.100 - 84.102

The new rules are adopted under Texas Occupations Code,
Chapter 51 and Texas Education Code, Chapter 1001, which
authorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201700997

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER J. DRIVER EDUCATION AND
DRIVING SAFETY SCHOOL CANCELLATION
AND REFUND

16 TAC §84.200

The new rule is adopted under Texas Occupations Code, Chap-
ter 51 and Texas Education Code, Chapter 1001, which autho-
rize the Commission, the Department's governing body, to adopt
rules as necessary to implement these chapters and any other
law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

$§84.200. Cancellation and Refund Policy.

(a) Driver Education School, Driving Safety School and
Course Provider cancellation and refund policies shall be in accor-
dance with the Code and this chapter.

(b) Driving Safety Schools shall use the cancellation policy
approved for the course provider.

(c) If a student withdraws or is terminated from the course, a
refund must be issued that corresponds to the actual instructional hours
not provided.

(d) Refunds for all driver education schools, driving safety
schools and course providers shall be completed within thirty (30) days
after the effective date of termination except as allowed under §84.46.
Proof of completion of refund shall be the refund document or copies of
both sides of the canceled check and shall be on file within seventy-five
(75) days of the effective date of termination. All refund checks shall
identify the student to whom the refund is assigned. In cases where
multiple refunds are made using one check, the check shall identify
each individual student and the amount to be credited to that student's
account.

(e) Inreference to §1001.404 of the Code, the interest rate on
unpaid refunds is set at 20%.

(f) In reference to §1001.404 of the Code, a driver education
school, driving safety school or course provider is considered to have
made a good faith effort to consummate a refund if the student file
contains evidence of the following attempts:

(1) certified mail to the student's last known address;
(2) certified mail to the student's permanent address; and

(3) certified mail to the address of the student's parent, if
different from the permanent address.

(g) Any funds received from, or on behalf of, a student shall
be recorded in a format that is readily accessible to representatives of
the department.

(h) Branch schools shall use the policies approved for use at
the primary school.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.
TRD-201700999
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Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER K. FEES
16 TAC §§84.300 - 84.302

The new rules are adopted under Texas Occupations Code,
Chapter 51 and Texas Education Code, Chapter 1001, which
authorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701000

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER L. COMPLAINTS AND
ENFORCEMENT PROVISIONS
16 TAC §84.400, §84.401

The new rules are adopted under Texas Occupations Code,
Chapter 51 and Texas Education Code, Chapter 1001, which
authorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.
TRD-201701001

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER M. CURRICULUM AND
ALTERNATIVE METHODS OF INSTRUCTION
16 TAC §§84.500 - 84.506

The new rules are adopted under Texas Occupations Code,
Chapter 51 and Texas Education Code, Chapter 1001, which
authorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the proposal.

$84.500.  Courses of Instruction for Driver Education Schools.

(a) The educational objectives of driver training courses shall
include, but not be limited to, promoting respect for and encouraging
observance of traffic laws and traffic safety responsibilities of driver ed-
ucation and citizens; reducing traffic violations; reducing traffic-related
injuries, deaths, and economic losses; and motivating development of
traffic-related competencies through education, including, but not lim-
ited to, Texas traffic laws, risk management, driver attitudes, courtesy
skills, and evasive driving techniques.

(b) This subsection contains requirements for driver education
courses. All course content and instructional material shall include cur-
rent statistical data, references to law, driving procedures, and traffic
safety methodology. For each course, curriculum documents and ma-
terials may be requested as part of the application for approval.

(1) Minor and adult driver education course.

(A) The driver education classroom phase for students
age 14 and over shall consist of:

(i) aminimum of 32 hours of classroom instruction.
The in-car phase must consist of seven hours of behind-the-wheel in-
struction and seven hours of in-car observation in the presence of a
person who holds a driver education instructor license; and

(ii) 30 hours of behind-the-wheel instruction, in-
cluding at least 10 hours of nighttime instruction, in the presence of
an adult who meets the requirements of Texas Transportation Code,
§521.222(d)(2). The 30 hours of instruction must be endorsed by a
parent or legal guardian if the student is a minor. Simulation hours
shall not be substituted for these 30 hours of instruction. Driver
education training endorsed by the parent is limited to one hour per
day.

(B) Schools are allowed five minutes of break per in-
structional hour for all phases. No more than ten minutes of break time
may be accumulated for each two hours of instruction.

(C) Driver education course curriculum content, mini-
mum instruction requirements, and administrative guidelines for class-
room instruction, in-car training (behind-the-wheel and observation),
simulation, and multicar range shall include the educational objectives
established by the department in the Program of Organized Instruction
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in Driver Education and Traffic Safety (POI) and meet the requirements
of this subchapter. In addition, the educational objectives that must be
provided to every student enrolled in a minor and adult driver education
course shall include information relating to litter prevention, anatomi-
cal gifts, leaving children in vehicles unattended, distractions, motor-
cycle awareness, alcohol awareness and the effect of alcohol on the
effective operation of a motor vehicle, and recreational water safety.

(D) Driver education schools that desire to instruct stu-
dents age 14 and over in a traditional classroom program shall provide
the same beginning and ending dates for each student in the same class
of 36 or less. No student shall be allowed to enroll and start the class-
room phase after the seventh hour of classroom instruction has begun.

(E) Students shall proceed in the sequence identified by
and approved for that school.

(F) Students shall receive classroom instruction from an
instructor who is approved and licensed by the department. An instruc-
tor shall be in the classroom and available to students during the entire
32 hours of instruction, including self-study assignments. Instructors
shall not have other teaching assignments or administrative duties dur-
ing the 32 hours of classroom instruction.

(G) Videos, tape recordings, guest speakers, and other
instructional media that present concepts required in the POI may be
used as part of the required 32 hours of traditional classroom instruc-
tion. Instructors shall refrain from using any type of media for an ex-
tended period of time and should only use videos for no more than 640
minutes. PowerPoint slides or equivalent software solutions are con-
sidered to be approved teaching aids and does not fall into the restricted
media aids.

(H) Self-study assignments occurring during regularly
scheduled class periods shall not exceed 25% of the course and shall
be presented to the entire class simultaneously.

(I) Each classroom student shall be provided a driver
education textbook designated by the commissioner or access to in-
structional materials that are in compliance with the POI approved for
the school. Instructional materials, including textbooks, must be in a
condition that is legible and free of obscenities.

(J) A copy of the current edition of the "Texas Driver
Handbook" or instructional materials that are equivalent shall be fur-
nished to each student enrolled in the classroom phase of the driver
education course.

(K) Each student, including makeup students, shall be
provided their own seat and table or desk while receiving classroom
instruction. A school shall not enroll more than thirty-six (36) students,
excluding makeup students, and the number of students may not exceed
the number of seats and tables or desks available at the school.

(L) When a student changes schools, the school must
follow the current transfer policy developed by the department and
Texas Department of Public Safety (DPS).

(M) All classroom phases of driver education, includ-
ing makeup work, shall be completed within the timelines stated in the
original student contract. This shall not circumvent the attendance and
progress requirements.

(N) All in-car lessons shall consist of actual driving in-
struction. No school shall permit a ratio of more than four students per
instructor or exceed the seating and occupant restraint capacity of the
vehicle used for instruction. Schools that allow one-on-one instruction
shall notify the parents in the contract.

(O) A student must have a valid driver's license or
learner license in his or her possession during any behind-the-wheel
instruction.

(P) All in-car instruction provided by the school shall
begin no earlier than 5:00 a.m. and end no later than 11:00 p.m. The
division may approve exceptions; however, the request shall be made
in writing by the school owner or school director and include acknowl-
edgment by all parents in the form of signatures.

(Q) A school may use multimedia systems, simulators,
and multicar driving ranges for in-car instruction in a driver education
program. Each simulator, including the filmed instructional programs,
and each plan for a multicar driving range must meet state specification
developed by DPS and the department. A licensed driver education in-
structor must be present during use of multimedia systems, simulators,
and multicar driving ranges.

(R) Four periods of at least 55 minutes per hour of in-
struction in a simulator may be substituted for 1 hour of behind-the-
wheel instruction and 1 hour of in-car observation. Two periods of at
least 55 minutes per hour of multicar driving range instruction may
be substituted for 1 hour of behind-the-wheel instruction and 1 hour
of in-car observation relating to elementary or city driving lessons.
However, a minimum of four hours must be devoted to actual be-
hind-the-wheel instruction.

(S) In a minor and adult driver education program, a
student may apply to the DPS for a learner license after completing the
objectives found in Module One: Traffic Laws

(T) A studentissued a DE-964 under the block and con-
current programs must subsequently complete the required classroom
instruction. If a student does not subsequently complete the required
class instruction, the instructor must complete DPS Form DL-42 and
send it to the DPS division responsible for license and driver records.
Form DL-42 should be prepared as soon as it is evident the student will
not complete the required hours of instruction. The DPS may then re-
voke the student's instruction permit.

(U) Each school owner that teaches driver education
courses shall collect adequate student data to enable the department
to evaluate the overall effectiveness of the driver education course in
reducing the number of violations and accidents of persons who suc-
cessfully complete the course. The department may determine a level
of effectiveness that serves the purposes of the Code.

(2) Driver education course exclusively for adults. Courses
offered in a traditional classroom setting or online to persons who are
age 18 to under 25 years of age for the education and examination re-
quirements for the issuance of a driver's license under Texas Trans-
portation Code, §521.222(c) and §521.1601, must be offered in accor-
dance with the following guidelines.

(A) Traditional approval process. The department may
approve a driver education course exclusively for adults to be offered
traditionally if the course meets the following requirements.

(i) Application. The driver education school shall
submit a completed application along with the appropriate fee.

(ii) Instructor license required. Students shall re-
ceive classroom instruction from a licensed supervising teacher, driver
education teacher, supervising teaching assistant-full or teaching assis-
tant-full.

(iti) Minimum course content. The driver education
course exclusively for adults shall consist of six clock hours of class-
room instruction that meets the following topics.
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(1) Course introduction--ten minutes. Objective:
The student recognizes the value of legal and responsible reduced-risk
driving practices and accepts driving as a privilege with responsibili-
ties, obligations, and potential consequences.

(1) Your license to drive--minimum of 20 min-
utes. Objective: The student reduces risk and accepts driving as a priv-
ilege by legally and responsibly possessing a driver's license, register-
ing and having a current inspection on a motor vehicle, and obeying
the Safety Responsibility Act.

(III) Right-of-way--minimum of 50 minutes.
Objective: The student reduces risk by legally and responsibly accept-
ing or yielding the right-of-way.

(IV) Traffic control devices--minimum of 40
minutes. Objective: The student reduces risk by legally and responsi-
bly applying knowledge and understanding of traffic control devices.

(V) Controlling traffic flow--minimum of 40
minutes. Objective: The student reduces risk by legally and responsi-
bly applying knowledge and understanding of laws and procedures for
controlling traffic flow.

(VD) Alcohol and other drugs--minimum of 50
minutes. Objective: The student legally and responsibly performs
reduced-risk driving practices by adopting zero-tolerance driving and
lifestyle practices related to the use of alcohol and other drugs and
applying knowledge and understanding of alcohol and other drug
laws, regulations, penalties, and consequences.

(Vil) Cooperating  with  other  roadway
users--minimum of 20 minutes. Objective: The student reduces risk
by legally and responsibly cooperating with law enforcement and other
roadway users, including vulnerable roadway users in emergency and
potential emergency situations.

(VIll) Managing risk--minimum of 50 minutes.
Objective: The student reduces and manages risk by legally and re-
sponsibly understanding the issues commonly associated with motor
vehicle collisions, including poor decision making, risk taking, im-
paired driving, distractions, speed, failure to use a safety belt, driving
at night, and using a wireless communications device while operating
a vehicle.

(IX) Classroom progress assessment--25 min-
utes (this shall be the last unit of instruction). The remaining 25
minutes of instruction shall be allocated to the topics included in the
minimum course content under subclauses (II)-(VIII) of this clause.

(iv) Course management. An approved adult driver
education course shall be presented in compliance with the following
guidelines.

(1) The instructor shall be physically present in
appropriate proximity to the student for the type of instruction being
given. The teacher of record shall sign all completed classroom in-
struction records provided by a supervising teaching assistant-full or
teaching assistant-full.

(II) A copy of the current edition of the "Texas
Driver Handbook" or study material that is equivalent shall be fur-
nished to each student enrolled in the course.

(1Il) Self-study assignments, videos, tape
recordings, guest speakers, and other instructional media that present
topics required in the course shall not exceed 120 minutes of in-
struction. PowerPoint slides or equivalent software solutions are
considered to be approved teaching aids and does not fall into the
restricted media aids.

(1V) Each student, including makeup students,
shall be provided their own seat and table or desk while receiving
classroom instruction. A school shall not enroll more than 36 students,
excluding makeup students, and the number of students may not
exceed the number of seats and tables or desks available at the school.

(V)  All classroom instruction, including makeup
work, shall be completed within the timelines stated in the original
student contract.

(V) A minimum of 330 minutes of instruction is
required.

(VIl) The total length of the course shall consist
of a minimum of 360 minutes.

(ViIl) Thirty minutes of time, exclusive of the
330 minutes of instruction, shall be dedicated to break periods or to
the topics included in the minimum course content.

(IX) Students shall not receive a driver educa-
tion certificate of completion unless that student receives a grade of
at least 70% on the highway signs examination and at least 70% on the
traffic laws examination as required under Texas Transportation Code,
§521.161.

(X) The driver education school shall make a ma-
terial effort to establish the identity of the student.

(B) Online approval process. The department may ap-
prove a driver education course exclusively for adults to be offered
online if the course meets the following requirements.

(i) Application. The driver education school shall
submit a completed application along with the appropriate fee.

(i) Request for approval. The request for approval
must include a syllabus cross-reference, contract, and instructional
records.

(iii)  School license required. A person or entity of-
fering an online driver education course exclusively for adults must
hold a driver education school license.

(I) The driver education school shall be respon-
sible for the operation of the online course.

(II)  Students shall receive classroom instruction
from a licensed supervising teacher, driver education teacher, or teach-
ing assistant-full.

(iv) Course content. The online course must meet
the requirements of the course identified in §1001.1015 of the Code.

(1) Course topics. The course requirements de-
scribed in subparagraph (A)(iii) shall be met.

(1) Length of course. The course must be 6
hours in length, which is equal to 360 minutes. A minimum of 330
minutes of instruction must be provided. Thirty minutes of time,
exclusive of the 330 minutes of instruction, shall be dedicated to break
periods or to the topics included in the minimum course content. All
break periods shall be provided after instruction has begun and before
the comprehensive examination and summation.

(III) Required material. A copy of the current
edition of the "Texas Driver Handbook" or study material that is equiv-
alent shall be furnished to each student enrolled in the course.

(IV) Editing. The material presented in the on-
line course shall be edited for grammar, punctuation, and spelling and
be of such quality that it does not detract from the subject matter.
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(V) TIrrelevant material. Advertisement of goods
and services shall not appear during the actual instructional times of
the course. Distracting material that is not related to the topic being
presented shall not appear during the actual instructional times of the
course.

(VD) Minimum content. The online course shall
present sufficient content so that it would take a student 360 minutes
to complete the course. In order to demonstrate that the online course
contains sufficient minutes of instruction, the online course shall use
the following methods.

(-a-) Word count. For written material that is
read by the student, the course shall contain the total number of words
in the written sections of the course. This word count shall be divided
by 180, the average number of words that a typical student reads per
minute. The result is the time associated with the written material for
the sections.

(-b-) Multimedia presentations. For multi-
media presentation, the online course shall calculate the total amount
of time it takes for all multimedia presentations to play, not to exceed
120 minutes.

(-c-) Charts and graphs. The online course
may assign one minute for each chart or graph.

(-d-) Time allotment for questions. The on-
line course may allocate up to 60 seconds for questions presented over
the Internet and 60 seconds for questions presented by telephone.

(-e-) Total time calculation. If the sum of the
time associated with the written course material, the total amount of
time for all multimedia presentations, and the time associated with all
charts and graphs equals or exceeds 330 minutes, the online course has
demonstrated the required amount of minimum content.

(-f-) Alternate time calculation method. In
lieu of the time calculation method, the online course may submit al-
ternate methodology to demonstrate that the online course meets the
330-minute requirement.

(v) Personal validation. The online course shall
maintain a method to validate the identity of the person taking the
course. The personal validation system shall incorporate one of the
following requirements.

(I) School-initiated method. Upon approval by
the department, the online course may use a method that includes test-
ing and security measures that validate the identity of the person taking
the course. The method must meet the following criteria.

(-a-) Time to respond. The student must cor-
rectly answer a personal validation question within 60 seconds.

(-b-) Placement of questions. At least two
personal validation questions shall appear randomly during each
instructional hour, not including the final examination.

(-c-) Exclusion from the course. The online
course shall exclude the student from the course after the student has
incorrectly answered more than 30% of the personal validation ques-
tions.

(-d-) Correction of answer. The online course
may correct an answer to a personal validation question for a student
who inadvertently missed a personal validation question. In such a
case, the student record shall include a record of both answers and an
explanation of the reasons why the answer was corrected.

(II) Third party data method. The online course
shall ask a minimum of twelve (12) personal validation questions ran-
domly throughout the course from a bank of at least twenty (20) ques-
tions drawn from a third party data source. The method must meet the
following criteria.

(-a-) Time to respond. The student must cor-
rectly answer a personal validation question within sixty (60) seconds.

(-b-) Placement of questions. At least two
personal validation questions shall appear randomly during each
instructional hour, not including the final examination.

(-c-) Exclusion from the course. The online
course shall exclude the student from the course after the student has
incorrectly answered more than 30% of the personal validation ques-
tions.

(-d-) Correction of answer. The online course
may correct an answer to a personal validation question for a student
who inadvertently missed a personal validation question. In such a
case, the student record shall include a record of both answers and an
explanation of the reasons why the answer was corrected.

(vi) Content validation. The online course shall in-
corporate a course content validation process that verifies student par-
ticipation and comprehension of course material, including the follow-
ing.

(I) Timers. The online course shall include
built-in timers to ensure that 330 minutes of instruction have been
attended and completed by the student.

(II) Testing the student's participation in multi-
media presentations. The online course shall ask at least 1 course vali-
dation question following each multimedia clip of more than sixty (60)
seconds.

(-a-) Test bank. For each multimedia presen-
tation that exceeds sixty (60) seconds, the online course shall have a
test bank of at least four (4) questions.

(-b-) Question difficulty. The question shall
be short answer, multiple choice, essay, or a combination of these
forms. The question shall be difficult enough that the answer may not
be easily determined without having viewed the actual multimedia
clip.

(-c-) Failure criteria. If the student fails to an-
swer the question correctly, the online course must require the student
to view the multimedia clip again. The online course shall then present
a different question from its test bank for that multimedia clip. The on-
line course may not repeat a question until it has asked all the questions
from its test bank.

(-d-) Answer identification. The online
course shall not identify the correct answer to the multimedia question.

(IlI) Course participation questions. The online
course shall test the student's course participation by asking at least
two questions from each of the seven topics listed in subparagraph
(A)(v)AD-(VID).

(-a-) Test bank. The test bank for course par-
ticipation questions shall include at least ten questions from each of the
seven topics identified in subparagraph (A)(v)(II)-(VIID).

(-b-) Placement of questions. The course par-
ticipation questions shall be asked at the end of the major unit or section
in which the topic is covered.

(-c-) Question difficulty. Course participa-
tion questions shall be of such difficulty that the answer may not be
easily determined without having participated in the actual instruction.

(1IV)  Comprehension of course content. The on-
line course shall test the student's mastery of the course content by ad-
ministering at least 30 questions covering the highway signs and traffic
laws required under Texas Transportation Code, §521.161.

(-a-) Test banks (two). Separate test banks for
course content mastery questions are required for the highway signs
and traffic laws examination as required under Texas Transportation
Code, §521.161, with examination questions drawn equally from each.
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(-b-) Placement of questions. The mastery of
course content questions shall be asked at the end of the course (com-
prehensive final examination).

(-c-) Question difficulty.  Course content
mastery questions shall be of such difficulty that the answer may not be
easily determined without having participated in the actual instruction.

(vii) Retest the student. If the student misses more
than 30% of the questions asked on an examination, the online course
shall retest the student using different questions from its test bank. The
student is not required to repeat the course, but may be allowed to re-
view the course prior to retaking the examination. If the student fails
the comprehensive final examination three times, the student shall fail
the course.

(viii)  Student records. The online course shall pro-
vide for the creation and maintenance of the records documenting stu-
dent enrollment, the verification of the student's identity, and the testing
of the student's mastery of the course material. The school shall also
ensure that the student record is readily, securely, and reliably available
for inspection by a department representative. The student records shall
contain the following information:

() the student's first, middle, and last name;
(1) the student's date of birth and gender;

(III) arecord of all questions asked and the stu-
dent's responses;

(IV) the name or identity number of the staff
member entering comments, retesting, or revalidating the student;

(V) both answers and a reasonable explanation
for the change if any answer to a question is changed by the school
for a student who inadvertently missed a question; and

(V) arecord of the time the student spent in each
unit and the total instructional time the student spent in the course.

(ix) Waiver of certain education and examination re-
quirements. A licensed driver education instructor must determine that
the student has successfully completed and passed a driver education
course exclusively for adults prior to waiving the examination require-
ments of the highway sign and traffic law parts of the examination re-
quired under Texas Transportation Code, §521.161, and signing the
ADE-1317 driver education completion certificate.

(x) Age requirement. A person must be at least 18
years of age to enroll in a driver education course exclusively for adults.

(xi) Issuance of certificate. Not later than the 15th
working day after the course completion date, the school shall issue an
ADE-1317 driver education certificate only to a person who success-
fully completes an approved online driver education course exclusively
for adults.

(xii) Access to instructor. The school must establish
hours that the student may access the instructor. With the exception of
circumstances beyond the control of the school, the student shall have
access to the instructor during the specified hours.

(xiii) Additional requirements for online courses.

(I) Re-entry into the course. An online course
may allow the student re-entry into the course by username and pass-
word authentication or other means that are as secure as username and
password authentication.

(1) Navigation. The student shall be provided
orientation training to ensure easy and logical navigation through the

course. The student shall be allowed to freely browse previously com-
pleted material.

(III) Audio-visual standards. The video and au-
dio shall be clear and, when applicable, the video and audio shall be
synchronized.

(1IV) Domain names. Each school offering an on-
line course must offer that online course from a single domain. The on-
line course may accept students that are redirected to the online course
domain, as long as the school license number appears on the source that
redirects the student to the online course domain. The student must be
redirected to a webpage that clearly identifies the licensed school offer-
ing the online course before the student begins the registration process,
supplies any information, or pays for the course.

(3) Compliance with Texas Transportation Code,
§521.1601. Persons age 18 to under 25 years of age must successfully
complete either a minor and adult driver education course or the driver
education course exclusively for adults. Partial completion of either
course does not satisfy the requirements of rule or law.

(4) Issuance of certificate. A licensed school or instructor
may not issue an ADE-1317 adult driver education certificate to a per-
son who is not at least 18 years of age.

(c) This subsection contains requirements for driver education
instructor development courses. For each course, the following cur-
riculum documents and materials are required to be submitted as part of
the application for approval. If the course meets the minimum require-
ments set forth in this subchapter, the division may grant an approval.
Schools desiring to provide driver education instructor development
courses shall provide an application for approval that shall be in com-
pliance with this section.

(1) Schools desiring to obtain approval for a driver educa-
tion instructor development course shall request an application for ap-
proval from the department. All instructor development curricula sub-
mitted for approval shall meet or exceed the requirements set forth for
approved programs offered at colleges, universities, school districts, or
educational service centers and shall be specific to the area of special-
ization. Guidelines and criteria for the course shall be provided with
the application packet, and the school shall meet or exceed the criteria
outlined.

(A) Six-semester-hour instructor development course.
The driver education instructor development program instructional ob-
jectives must be equivalent to 6 semester hours or 90 clock hours of
driver and traffic safety education instructor training and shall include:

(i) Driver Education I--minimum of 45 clock hours.
Instructional objectives: the trainee shall acquire the knowledge, skills,
and understanding to instruct students in the reduced-risk driving prac-
tices in the Highway Transportation System (HTS) in accordance with
the standards for minor and adult driver education and traffic safety.
Instruction shall address the following topics:

(I) overview of Driver Education I;

(1) minor and adult driver education curriculum
overview and course goals;

(III)  school and instructor liability and responsi-
bility;
(IV) student evaluation and assessment;

(V) instructor conduct, including professional-
ism and public relations;
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(VI) rules, codes, and standards for driver educa-
tion programs; and

(VII) classroom progress examination for Driver
Education 1.

(ii) Driver Education II--minimum of 45 clock
hours. Instructional objectives: the trainee shall acquire the knowl-
edge, skills, and understanding to instruct students in the reduced-risk
driving practices in the HTS in accordance with the standards for mi-
nor and adult driver education and traffic safety for in-car instruction.
Instruction shall address the following topics:

(I) overview of Driver Education II;

(II) minor and adult driver education in-car cur-
riculum overview;

(IlI) commentary driving techniques;

(1V) factors that influence learning and habit for-
mation;

(V) in-car lesson planning, including scheduling
and designing;

(Vl) vocabulary and communication;
(VII) risk management;

(VIII) general guidelines for conducting behind-
the-wheel and in-car observation;

(IX) in-car debriefing techniques;
(X) proper record keeping and maintenance;

(XI) classroom progress examination for Driver
Education II; and

(XII) in-car laboratory, including:

(-a-) initial assessment of trainee's driving
skills by instructor trainer;

(-b-) observation of in-car teaching tech-
niques as given by a licensed instructor;

(-c-) practice of instructor risk-management
and emergency procedures, including taking control of the vehicle un-
der the supervision and observation of a licensed instructor;

(-d-) in-car trainee student teaching under the
supervision and observation of a licensed instructor; and

(-e-) trainee in-car student teaching final
progress assessment under the supervision and observation of a
licensed instructor.

(B) Nine-semester-hour instructor development course.
The driver education instructor development program instructional ob-
jectives must be equivalent to 9 semester hours or 135 clock hours of
driver and traffic safety education instructor training and shall include:

(i) all requirements set forth in subparagraph (A);
and

(i) Driver Education IlI--minimum of 45 clock
hours. Instructional objectives: the trainee shall acquire the knowl-
edge, skills, and understanding to instruct students in the reduced-risk
driving practices in the HTS in accordance with the standards for
minor and adult driver education and traffic safety for classroom
instruction. Instruction shall address the following topics:

(1) overview of Driver Education III;

(II) classroom delivery, including the Code,
rules, standards, and school administrative procedures;

(III)  student learning styles;

(IV) classroom management and student disci-

pline;
(V) classroom lesson planning and designing;
(VD)  scheduling driver education programs;
(VII) proper record keeping and maintenance;
. (VIIl) simulation theory and multicar range in-
struction;

(IX) instructor professional growth;

(X) classroom progress examination for Driver
Education III; and

(XI) classroom laboratory, including:
(-a-) observation of classroom teaching tech-
niques as given by a licensed instructor; and
(-b-) classroom practice student teaching un-
der the supervision and observation of a licensed instructor.

(C) Supervising instructor development course. The
supervising driver education instructor development program instruc-
tional objectives must be equivalent to 6 semester hours or 90 clock
hours of driver and traffic safety education instructor training and shall
include:

(i) training in administering driver education pro-
grams and supervising and administering traffic safety education;

(i)  Supervising Instructor [--minimum of 45 clock
hours. Instructional objectives: the instructor shall acquire the knowl-
edge, skills, and understanding to instruct trainees in the reduced-risk
driving practices in the HTS in accordance with the standards for minor

and adult driver education and traffic safety. Instruction shall address
the following topics:

(I) overview of Supervising Instructor I;

(II) minor and adult driver education curriculum
overview and course goals;

(III) rules, codes, and standards for driver educa-
tion programs;

(IV) learning styles;

(V) factors that influence learning and habit for-

mation;

(VI) vocabulary and communication;

(VII) lesson plan development;

(VIII) classroom management and student disci-
pline; and

(IX) classroom progress examination for Super-
vising Instructor I; and

(iii)  Supervising Instructor II--minimum of 45 clock
hours. Instructional objectives: the instructor shall acquire the knowl-
edge, skills, and understanding to instruct trainees in the reduced-risk
driving practices in the HTS in accordance with the standards for minor
and adult driver education and traffic safety. Instruction shall address
the following topics:

(1) overview of Supervising Instructor II;
(1I) student evaluation and assessment;

(IlI) commentary driving techniques;
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(1V) in-car debriefing techniques;
(V) scheduling driver education programs;
(V) proper record keeping and maintenance;

(VII) school and instructor liability and respon-

sibility;
(Vi)
alism and public relations;

instructor conduct, including profession-

(IX) risk management;
(X) simulation theory and multicar range;

(XI) professional growth;

(X1I) classroom progress examination for Super-
vising Instructor II; and
(XIII) classroom laboratory, including:

(-a-) observation of nine-semester-hour
driver education instructor development course classroom teaching
techniques as given by a licensed instructor; and

(-b-) classroom practice student teaching of a
nine-semester-hour driver education instructor development course un-
der the supervision and observation of a licensed instructor.

(2) Priorto enrolling a student in a driver education instruc-
tor development course, the school owner or representative must obtain
proof that the student has a high school diploma or equivalent. A copy
of the evidence must be placed on file with the school. Further, the
school shall obtain and evaluate a current official driving record from
the student prior to enrollment. The individual must not have accumu-
lated 6 or more penalty points on a driving record during the preced-
ing 36-month period. The school must use the standards for assessing
penalty points for convictions of traffic law violations and accident in-
volvements established under Texas Transportation Code, Chapter 708,
Subchapter B.

(3) Instruction records shall be maintained by the school
for each instructor trainee and shall be available for inspection by au-
thorized division representatives at any time during the training period
and/or for license investigation purposes. The instruction record shall
include the trainee's name, address, driver's license number, and other
pertinent data; name and instructor license number of the person con-
ducting the training; and dates of instruction, lesson time, and subject
taught during each instruction period. Each record shall also include
grades or other means of indicating the trainee's aptitude and devel-
opment. Upon satisfactory completion of the training course, the su-
pervising teacher conducting the training will certify one copy of the
instruction record for attachment to the trainee's application for licens-
ing, and one copy will be maintained in a permanent file at the school.

(4) All student instruction records submitted for the ap-
proved instructor development courses shall be original documents.

(5) A properly licensed supervising driver educa-
tion teacher or supervising teaching assistant-full shall teach the
6-semester-hour, 9-semester-hour, and supervising instructor develop-
ment courses. The supervising teacher may allow a driver education
teacher, teaching assistant-full, or teaching assistant to provide training
under the direction of the supervising teacher in areas appropriate for
their level of certification and/or licensure. The supervising teacher is
responsible for certifying all instruction conducted by the driver edu-
cation teacher, teaching assistant-full, or teaching assistant, including
independent study and research assignments, which shall not exceed
25% of the total training program time.

(d) This subsection contains requirements for driver education
continuing education courses.

(1) Driver education school owners may receive an ap-
proval for a four-hour continuing education course and provide the
approved course to instructors to ensure that instructors meet the
requirements for continuing education.

(2) The request for course approval shall contain the fol-
lowing:

(A) a description of the plan by which the course will
be presented;

(B) the subject of each unit;
(C) the educational objectives of each unit;
(D) time to be dedicated to each unit;

(E) instructional resources for each unit, including
names or titles of presenters and facilitators; and

(F) aplan by which the school owner will monitor and
ensure attendance and completion of the course by the instructions
within the guidelines set forth in the course.

(3) A continuing education course may be approved if the
department determines that:

(A) the course constitutes an organized program of
learning that enhances the instructional skills, methods, or knowledge
of a licensed driver education instructor;

(B) the course pertains to subject matters that relate di-
rectly to the practice of driver education instruction, instruction tech-
niques, or driver education-related subjects; and

(C) the entire course shall be taught by individuals with
recognized experience or expertise in the area of driver education or
related subjects. The division may request evidence of the individuals'
experience or expertise.

(4) Driver education school owners may not offer the same
continuing education course to instructors each year. In order to con-
tinue to offer a course, a new or revised continuing education course
shall be submitted to the department for approval.

(e) A branch school may offer only a course that is approved
for the primary school.

(f) Schools applying for approval of additional courses after
the original approval has been granted shall submit the documents des-
ignated by the division with the appropriate fee. Courses shall be ap-
proved before soliciting students, advertising, or conducting classes.
An approval for an additional course shall not be granted if the school's
compliance is in question at the time of application.

(g) If an approved course is discontinued, the division shall
be notified within five days of discontinuance and furnished with the
names and addresses of any students who could not complete the course
because it was discontinued. If the school does not make arrangements
satisfactory to the students and the division for the completion of the
courses, the full amount of all tuition and fees paid by the students are
due and refundable. If arrangements are not made satisfactory to the
students and the division, the refunds must be made no later than thirty
(30) days after the course was discontinued. Any course discontinued
shall be removed from the school's approval.

(h) If, upon review and consideration of an original, renewal,
or amended application for course approval, the department determines
that the applicant does not meet the legal requirements, the department
shall notify the applicant, setting forth the reasons for denial in writing.
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(1) The department may revoke approval of a school's courses
under certain circumstances, including, but not limited to, the follow-
ing.

(1) Information contained in the application for the course
approval is found to be untrue.

(2) The school has failed to maintain the instructors, facili-
ties, equipment, or courses of study on the basis of which approval was
issued.

(3) The school offers a course which has not been approved
or for which there are no instructors or equipment.

(4) The school has been found to be in violation of TEC,
Chapter 1001, and/or this chapter.

$84.501.
tion.

(a) Approval process. The department may approve an alter-
native method whereby a driver education school is approved to teach
all or part of the classroom portion of an approved driver education
course by an alternative method of instruction (AMI) that does not re-
quire students to be present in a classroom that meets the following
requirements.

Driver Education Course Alternative Method of Instruc-

(1) Standards for approval. The department may approve a
driver education school to teach all or part of the classroom portion of
an approved driver education course by an AMI that does not require
students to be present in a classroom only if:

(A) the AMIincludes testing and security measures that
the department determines are at least as secure as the measures avail-
able in the usual classroom setting;

(B) the course satisfies any other requirement applica-
ble to a course in which the classroom portion is taught to students in
the usual classroom setting;

(C) astudent and instructor are in different locations for
a majority of the student's instructional period;

(D) the AMI instructional activities are integral to the
academic program; and

(E) extensive communication between a student and in-
structor and among students is emphasized.

(2) Application. The school shall submit a completed AMI
application along with the appropriate fee. The application for AMI
approval shall be treated the same as an application for the approval
of a driver education traditional course, and the AMI must deliver the
school's approved curriculum as aligned with the Program of Organized
Instruction for Driver Education and Traffic Safety.

(3) School license required. A person or entity offering a
classroom driver education course to Texas students by an AMI must
hold a driver education school license. The driver education school is
responsible for the operation of the AMI.

(b) Course content. The AMI must deliver the same topics,
sequence, and course content as the school's approved traditional driver
education course.

(1) Course topics. The time requirements for the course
content described in §84.500 (a) and (b)(1)(C) (relating to Courses of
Instruction) shall be met.

(2) Editing. The material presented in the AMI shall be
edited for grammar, punctuation, and spelling and be of such quality
that it does not detract from the subject matter.

(3) Irrelevant material. Advertisement of goods and ser-
vices shall not appear during the actual instructional times of the course.
Distracting material that is not related to the topic being presented shall
not appear during the actual instructional times of the course.

(4) Student breaks. The AMI is allowed 5 minutes of break
per instructional hour for all phases, for a total of 160 minutes of break
time. No more than ten minutes of break time may be accumulated for
each two hours of instruction.

(5) Minimum content. The AMI shall present sufficient in-
structional content so that it would take a student a minimum of 32
hours (1,920 minutes) to complete the course. A course that demon-
strates that it contains 1,760 minutes of instructional content shall man-
date that students take 160 minutes of break time or provide additional
educational content for a total of 1,920 minutes (32 hours). In order
to demonstrate that the AMI contains sufficient content, the AMI shall
use the following methods.

(A) Word count. For written material that is read by
the student, the total number of words in the written sections of the
course shall be divided by 180. The result is the time associated with
the written material for the sections.

(B) Multimedia presentations. There shall be a mini-
mum of 120 minutes of multimedia presentation. The school owner
shall calculate the total amount of time it takes for all multimedia pre-
sentations to play, not to exceed 640 minutes.

(C) Charts and graphs.
minute for each chart or graph.

The AMI may assign one

(D) Examinations. The school owner may allocate up
to 60 seconds for questions presented over the Internet and 30 seconds
for questions presented by telephone.

(E) Total time calculation. If the sum of the time as-
sociated with the written course material, the total amount of time for
all multimedia presentations, and the time associated with all charts,
graphs, and breaks equals or exceeds the minimum 1,920 minutes, the
AMI has demonstrated the required amount of content.

(F) Alternate time calculation method. In lieu of the
time calculation method, the AMI may submit alternate methodology
to demonstrate that the AMI meets the minimum 32-hour requirement.

(6) Academic integrity. The academic integrity of the AMI
for a classroom driver education course shall include:

(A) goals and objectives that are measurable and clearly
state what the participants should know or be able to do at the end of
the course;

(B) aclear, complete driver education classroom course
overview and syllabus;

(C) content and assignments that are of sufficient rigor,
depth, and breadth to teach the standards being addressed;

(D) literacy and communication skills that are incorpo-
rated and taught as an integral part of the AMI;

(E) sufficient learning resources and materials to in-
crease student success available to students before the AMI begins;

(F) instruction requirements that are consistent with
course goals, representative of the scope of the course, and clearly
stated;

(G) communication processes that are provided to stu-
dents, parents, and mentors on how to communicate with the school
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and instructor, including information on the process for these commu-
nications and for timely and frequent feedback about student progress;

(H) information addressing issues associated with the
use of copyrighted materials; and

(I) if online, clearly stated academic integrity and neti-
quette (Internet etiquette) expectations regarding lesson activities, dis-
cussions, e-mail communications, and plagiarism.

(7) Instructional design. Instructional design of AMI for
classroom driver education shall:

(A) include a clear understanding of student needs and
incorporate varied ways to learn and multiple levels of mastery of the
curriculum;

(B) ensure each lesson includes a lesson overview, ob-
jectives, resources, content and activities, assignments, and assess-
ments to provide multiple learning opportunities for students to master
the content;

(C) include concepts and skills that students will retain
over time;

(D) include activities that engage students in active
learning;

(E) include the instructor engaging students in learning
activities that address a variety of learning styles and preferences to
master course content;

(F) include instruction that provides opportunities for
students to engage in higher-order thinking, critical-reasoning activi-
ties, and thinking in increasingly complex ways;

(G) include a statement that notifies the student of the
school owner's security and privacy policy regarding student data, in-
cluding personal and financial data; and

(H) include assessment and assignment answers and ex-
planations.

(c) Personal validation. The AMI shall maintain a method to
validate the identity of the person taking the course. The personal val-
idation system shall incorporate one of the following requirements.

(1) School initiated method. Upon approval by the depart-
ment, the AMI may use a method that includes testing and security
measures that are at least as secure as the methods available in the tra-
ditional classroom setting.

(2) Third party data method. The online course shall
ask a minimum of sixty (60) personal validation questions randomly
throughout the course from a bank of at least 200 questions drawn
from a third party data source.

(A) Time to respond. The student must correctly an-
swer the personal validation question within sixty (60) seconds for
questions presented over the Internet and 30 seconds for questions pre-
sented by telephone.

(B) Placement of questions. At least one personal vali-
dation question shall appear in each major unit or section, not including
the final examination.

(C) Exclusion from the course. The AMI shall exclude
the student from the course after the student has incorrectly answered
more than 30% of the personal validation questions.

(D) Correction of answer. The school may correct an
answer to a personal validation question for a student who inadvertently
missed a personal validation question. In such a case, the student record

shall include a record of both answers and an explanation of the reasons
why the answer was corrected.

(d) Content validation. The AMI shall incorporate a course
content validation process that verifies student participation and com-
prehension of course material, including the following.

(1) Timers. The AMI shall include built-in timers to ensure
that 1,920 minutes of instruction have been attended and completed by
the student.

(2) Testing the student's participation in multimedia pre-
sentations. The AMI shall ask at least 1 course validation question
following each multimedia clip of more than sixty (60) seconds.

(A) Test bank. For each multimedia presentation that
exceeds sixty (60) seconds, the AMI shall have a test bank of at least
4 questions.

(B) Question difficulty. The question shall be short an-
swer, multiple choice, essay, or a combination of these forms. The
question shall be difficult enough that the answer may not be easily de-
termined without having viewed the actual multimedia clip.

(C) Failure criteria. If the student fails to answer the
question correctly, the AMI shall either require the student to view the
multimedia clip again or the AMI shall fail the student from the course.
If the AMI requires the student to view the multimedia clip again, the
AMI shall present a different question from its test bank for that mul-
timedia clip. The AMI may not repeat a question until it has asked all
the questions from its test bank.

(D) Answer identification. The AMI shall not identify
the correct answer to the multimedia question.

(3) Mastery of course content. The AMI shall test the stu-
dent's mastery of the course content by asking questions from each of
the modules listed in the program of organized instruction for driver
education and traffic safety.

(A) Testbank. The test bank for course content mastery
questions shall include at least:

(i) 20 questions from each of modules 1, 8, and 12
listed in the program of organized instruction for driver education and
traffic safety; and

(i) 10 questions from each of the remaining mod-
ules.

(B) Placement of questions. The mastery of course con-
tent questions shall be asked at the end of each module.

(C) Question difficulty. Course content mastery ques-
tions shall be of such difficulty that the answer may not be easily de-
termined without having participated in the actual instruction.

(4) Repeat and retest options. The AMI may use the fol-
lowing options for students who fail an examination to show mastery
of course content.

(A) Repeat the failed module. If the student misses
more than 30% of the questions asked on a module examination, the
AMI shall require that the student take the module again. The correct
answer to missed questions may not be disclosed to the student (except
as part of course content). At the end of the module, the AMI shall
again test the student's mastery of the material. The AMI shall present
different questions from its test bank until all the applicable questions
have been asked. The student may repeat this procedure an unlimited
number of times.
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(B) Retest the final examination. If the student misses
more than 30% of the questions asked on the final examination, the
AMI shall retest the student in the same manner as the failed examina-
tion, using different questions from its test bank. If the student fails the
same unit examination or the comprehensive final examination three
times, the student shall fail the course.

(e) Student records. The AMI shall provide for the creation
and maintenance of the records documenting student enrollment, the
verification of the student's identity, and the testing of the student's
mastery of the course material. The school shall ensure that the stu-
dent record is readily, securely, and reliably available for inspection
by a department-authorized representative. The student records shall
contain all information required in §84.81 (relating to Recordkeeping
Requirements) and the following information.

(1) A record of all questions asked and the student's re-
sponses.

(2) The name or identity number of the staff member en-
tering comments or revalidating the student.

(3) The name or identity number of the staff member retest-
ing the student.

(4) Ifany answer to a question is changed by the school for
a student who inadvertently missed a question, the school shall provide
both answers and a reasonable explanation for the change.

(5) A record of the time the student spent in each unit of
the AMI and the total instructional time the student spent in the course.

(f) Additional requirements for Internet courses. Courses de-
livered via the Internet or technology shall also comply with the fol-
lowing requirements.

(1) An AMI may allow the student re-entry into the course
by username and password authentication or other means that are
equally secure.

(2) The student shall be provided orientation training to en-
sure easy and logical navigation through the course. The student shall
be allowed to freely browse previously completed material.

(3) The video and audio shall be clear and, when applica-
ble, the video and audio shall be synchronized.

(4) Ifthe AMI presents transcripts of a video presentation,
the transcript shall be delivered concurrently with the video stream so
that the transcript cannot be displayed if the video does not display on
the student's computer.

(5) Each school offering an AMI must offer that AMI from
a single domain. The AMI may accept students that are redirected to
the AMI's domain, as long as the school license number appears on the
source that redirects the student to the AMI domain. The student must
be redirected to a webpage that clearly identifies the licensed school
offering the AMI before the student begins the registration process,
supplies any information, or pays for the course.

(6) Hardware, web browser, and software requirements
must be specified.

(7) Prerequisite skills in the use of technology must be
identified.

(8) Appropriate content-specific tools and software must
be used.

(9) Universal design principles that ensure access for all
students must be used.

(10) Online textbooks and other instructional materials
used in an AMI must meet state standards.

(11) The school must offer the course instructor, school di-
rector, and school owner assistance with technical support and course
management.

(g) Additional requirements for video courses.

(1) Delivery of the material. For AMIs delivered by the
use of videotape, digital video disc (DVD), film, or similar media, the
equipment and course materials may only be made available through a
process that is approved by the department.

(2) Video requirement. The video course shall include be-
tween 60 and 640 minutes of video that is relevant to the required topics
such as video produced by other entities for training purposes, includ-
ing public safety announcements and B roll footage. The remainder of
the 1,760 minutes of required instruction shall be video material that is
relevant to required course instruction content.

(A) A video AMI shall ask, at a minimum, at least 1
course validation question for each multimedia clip of more than sixty
(60) seconds.

(B) A video AMI shall devise and submit for approval
a method for ensuring that a student correctly answers questions con-
cerning the multimedia clips of more than sixty (60) seconds.

(h) Standards for AMIs using new technology. For AMIs de-
livered using technologies that have not been previously reviewed and
approved by the department, the department may apply similar stan-
dards as appropriate and may also require additional standards. These
standards shall be designed to ensure that the course can be taught by
the alternative method and that the alternative method includes testing
and security measures that are at least as secure as the methods avail-
able in the usual classroom setting.

(i) Modifications to the AMI. Except as provided by paragraph
(1), a change to a previously approved AMI shall not be made without
the prior approval of the department. The licensed school for the ap-
proved course on which the AMI is based shall ensure that any modifi-
cation to the AMI is implemented by all schools endorsed to offer the
AML

(1) A school may submit to the department a request for
immediate implementation of a proposed change that is insignificant
or that protects the interest of the consumer such that immediate im-
plementation is warranted. The request shall include:

(A) acomplete description of the proposed change;
(B) the reason for the change;

(C) the reason the requestor believes the proposed
change is insignificant or protects the interest of the consumer such
that immediate implementation is warranted; and

(D) an explanation of how the change will maintain the
course or AMI in compliance with state law and the rules specified in
this chapter.

(2) The department may request additional information re-
garding a proposed change from the school making a request under

paragraph (1).
(3) The department will respond to any request made under
paragraph (1), within five (5) working days of receipt.

(A) If the department determines that the proposed
change is insignificant or protects the interest of the consumer such
that immediate implementation is warranted, the requestor may imme-
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diately implement the change. The licensed school for the approved
course on which the AMI is based shall ensure that the change is
implemented.

(B) If the department determines that the proposed
change is neither insignificant nor protects the interest of the consumer
such that immediate implementation is warranted, the department
shall notify the requestor of that determination and the change may
not be made unless the department approves the change following a
complete review.

(4) A determination by the department to allow immediate
implementation under paragraph (1), does not constitute final approval
by the department of the change. The department reserves the right to
conduct further review after the change is implemented and to grant or
deny final approval based on whether the change complies with state
law and rules specified in this chapter.

(5) If, following further review, a change in an AMI that
has been immediately implemented pursuant to paragraph (1), is deter-
mined not to be in compliance with state law and rules specified in this
chapter, the department.

(A) shall notify the course provider affected by the
change of:

(i) the specific provisions of state law or rules with
which the AMI change is not in compliance; and

(i) a reasonable date by which the AMI must be
brought into compliance;

(B) shall not, for the period between the implementa-
tion of the change and the date specified under subparagraph (A)(ii):

(i) seek any penalty relating to the non-compliance;

(it) take any action to revoke or deny renewal of a
license of a school or course provider based on the change; or

(iii)  withdraw approval of a course or AMI based on
the change; and

(C) is not required to specify the method or manner by
which the school alters the AMI to come into compliance with state
law and the rules in this chapter.

(6) If the department allows immediate implementation
pursuant to paragraph (1), and later determines that the description of
the change or the request was misleading, materially inaccurate, not
substantially complete, or not made in good faith, paragraph (5)(B)
does not apply.

(7) A school who immediately implements a change pur-
suant to paragraph (1) and fails to bring the AMI into compliance prior
to the date allowed under paragraph (5)(A)(ii) may be determined to be
in violation of state law or the rules in this chapter after that date.

(8) A school that immediately implements a change under
paragraph (1) assumes the risk of final approval being denied and of be-
ing required to come into compliance with state law and the rules in this
chapter prior to the date allowed under paragraph (5)(A)(ii), including
bearing the cost of reversing the change or otherwise modifying the
AMI to come into compliance with state law and the rules in this chap-
ter.

(j) Termination of the school's operation. Upon termination,
schools shall deliver any missing student data to the department within
five days of termination.

(k) Renewal of AMI approval. The AMI approval must be re-
newed and updated to ensure timeliness every two years. The renewal

document due date shall be March 1, 2012, and every two years there-
after.

(1) For approval, the school shall:

(A) update all the statistical data, references to law, and
traffic safety methodology with the latest available data; and

(B) submit a statement of assurance that the AMI has
been updated to reflect the latest applicable laws and statistics.

(2) Failure to make necessary changes or to submit a state-
ment of assurance documenting those changes shall be cause for revo-
cation of the AMI approval.

(3) The department may alter the due date of the renewal
documents by giving the approved AMI six months notice. The depart-
ment may alter the due date in order to ensure that the AMI is updated
six months after the effective date of new state laws passed by the Texas
Legislature.

(1) Access to instructor. The school must establish hours that
the student may access the instructor. With the exception of circum-
stances beyond the control of the school, the student shall have access
to the instructor during the specified hours.

(m) Enrollment guidelines. The AMI for driver education
classroom that desires to instruct students age 14 to under 25 years
of age shall provide the same beginning and ending dates for each
student in the same class of 36 or less. No student shall be allowed to
enroll and start the classroom phase after the sixth hour of classroom
instruction has been completed.

(n) Required training. The instructor must meet the profes-
sional teaching standard established by a state licensing agency or have
academic credentials in the field in which he or she is teaching and must
have been trained to teach the AMI classroom driver education course.
Each instructor of an AMI classroom driver education course offered
by a driver education school must:

(1) have a ST, DET, STA-F, or TA-F driver education li-
cense; and

(2) successfully complete the appropriate professional de-
velopment course before teaching an AMI classroom driver education
course.

$84.502.  Driving Safety Courses of Instruction.

(a) This section contains requirements for driving safety,
continuing education, and instructor development courses. For each
course, the following curriculum documents and materials are required
to be submitted as part of the application for approval. Except as
provided by §84.504, relating to Driving Safety Course Alternative
Delivery Method), all course content shall be delivered under the
direct observation of a licensed instructor. Courses of instruction shall
not be approved that contain language that a reasonable and prudent
individual would consider inappropriate. Any changes and updates to
a course shall be submitted by the course provider and approved prior
to being offered. Approval will be revoked for any course that meets
the definition of inactive as defined in §84.2(16) of this chapter.

(1) Driving safety courses.

(A) Educational objectives. The educational objectives
of driving safety courses shall include, but not be limited to promoting
respect for and encouraging observance of traffic laws and traffic safety
responsibilities of drivers and citizens; reducing traffic violations; re-
ducing traffic-related injuries, deaths, and economic losses; and moti-
vating continuing development of traffic-related competencies.
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(B) Driving safety course content guides. A course con-
tent guide is a description of the content of the course and the tech-
niques of instruction that will be used to present the course. For courses
offered in languages other than English, the course owner shall provide
a copy of the student verification of course completion document and/or
enrollment contract, student instructional materials, final examination,
and evaluation in the proposed language. To be approved, each course
owner shall submit as part of the application a course content guide that
includes the following:

(i) astatement of the course's traffic safety goal and
philosophy;

(ii) a statement of policies and administrative provi-
sions related to instructor conduct, standards, and performance;

(iii)  a statement of policies and administrative pro-
visions related to student progress, attendance, makeup, and conduct.
The policies and administrative provisions shall be used by each school
that offers the course and include the following requirements:

(1) progress standards that meet the requirements
of subparagraph (F);

(II) appropriate standards to ascertain the atten-
dance of students. All schools approved to use the course must use the
same standards for documenting attendance to include the hours sched-
uled each day and each hour not attended,

(I11)  if the student does not complete the entire
course, including all makeup lessons, within the timeline specified by
the court, no credit for instruction shall be granted;

(1V) any period of absence for any portion of in-
struction will require that the student complete that portion of instruc-
tion. All makeup lessons must be equivalent in length and content to
the instruction missed and taught by a licensed instructor; and

(V) conditions for dismissal and conditions for
re-entry of those students dismissed for violating the conduct policy;

(iv) a statement of policy addressing entrance re-
quirements and special conditions of students such as the inability to
read, language barriers, and other disabilities;

(v) alist of relevant instructional resources such as
textbooks, audio and visual media and other instructional materials,
and equipment that will be used in the course and the furniture deemed
necessary to accommodate the students in the course such as tables,
chairs, and other furnishings. The course shall include a minimum
of 60 minutes of audio/video materials relevant to the required top-
ics; however, the audio/video materials shall not be used in excess of
150 minutes of the 300 minutes of instruction. The resources may be
included in a single list or may appear at the end of each instructional
unit;

(vi) written or printed materials to be provided for
use by each student as a guide to the course. The division may make
exceptions to this requirement on an individual basis;

(vii) instructional activities to be used to present the
material (lecture, films, other media, small-group discussions, work-
book activities, written and oral discussion questions, etc.). When
small-group discussions are planned, the course content guide shall
identify the questions that will be assigned to the groups;

(viii) instructional resources for each unit;

(ix) techniques for evaluating the comprehension
level of the students relative to the instructional unit. If oral or written
questions are to be used to measure student comprehension levels,

they shall be included in the course guide. The evaluative technique
may be used throughout the unit or at the end; and

(x) acompleted form cross-referencing the instruc-
tional units to the topics identified in subparagraph (D). A form to
cross-reference the instructional units to the required topics and top-
ics unique to the course will be provided by the division.

(C) Course and time management. Approved driving
safety courses shall be presented in compliance with the following
guidelines and shall include statistical information drawn from data
maintained by the Texas Department of Transportation or National
Highway Traffic Safety Administration.

(i) A minimum of 300 minutes of instruction is re-
quired.

(i) The total length of the course shall consist of a
minimum of 360 minutes.

(iii)  Sixty (60) minutes of time, exclusive of the 300
minutes of instruction, shall be dedicated to break periods or to the
topics included in the minimum course content. All break periods shall
be provided after instruction has begun and before the comprehensive
examination and summation.

(iv) Administrative procedures such as enrollment
shall not be included in the 300 minutes of the course.

(v) Courses conducted in a single day in a traditional
classroom setting shall allow a minimum of 30 minutes for lunch.

(vi) Courses taught over a period longer than one
day shall provide breaks on a schedule equitable to those prescribed
for one-day courses. However, all breaks shall be provided after the
course introduction and prior to the last unit of the instructional day or
the comprehensive examination and summation, whichever is appro-
priate.

(vii) The order of topics shall be approved by the de-
partment as part of the course approval, and for each student, the course
shall be taught in the order identified in the approved application.

(viii)  Students shall not receive a uniform certificate
of course completion unless that student receives a grade of at least
70% on the final examination.

(ix) In a traditional classroom setting, there must be
sufficient seating for the number of students, arranged so that all stu-
dents are able to view, hear, and comprehend all instructional aids and
the class shall have no more than 50 students.

(x) The driving safety instructor or school shall
make a material effort to establish the identity of the student.

(D) Minimum course content. Driving Safety course
content, including video and multimedia, shall include current sta-
tistical data, references to law, driving procedures, and traffic safety
methodology. A driving safety course shall include, as a minimum,
materials adequate to assure the student masters the following.

(i) Course introduction--minimum of ten minutes
(instructional objective--to orient students to the class). Instruction
shall address the following topics:

(I) purpose and benefits of the course;
(II) course and facilities orientation;
(III) requirements for receiving course credit;

(IV) student course evaluation procedures; and
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(V) Department-provided information on course
content.

(i) The traffic safety problem--minimum of 15 min-
utes (instructional objectives--to develop an understanding of the na-
ture of the traffic safety problem and to instill in each student a sense of
responsibility for its solution). Instruction shall address the following
topics:

(I) identification of the overall traffic problem in
the United States, Texas, and the locale where the course is being
taught;

(II) death, injuries, and economic losses result-
ing from motor vehicle crashes in Texas; and

(I1I)  the top five contributing factors of motor ve-
hicle crashes in Texas as identified by the Texas Department of Trans-
portation.

(iii)  Factors influencing driver performance--mini-
mum of 20 minutes (instructional objective--to identify the characteris-
tics and behaviors of drivers and how they affect driving performance).
Instruction shall address the following topics:

() attitudes, habits, feelings, and emotions (ag-
gressive driving, etc.);

(II) alcohol and other drugs;
(I1I) physical condition (drowsy driving, etc.);

(1V) knowledge of driving laws and procedures;
and

(V) understanding the driving task.

(iv) Traffic laws and procedures--minimum of 30
minutes (instructional objectives--to identify the requirements of,
and the rationale for, applicable driving laws and procedures and
to influence drivers to comply with the laws on a voluntary basis).
Instruction shall address the following topics:

(1) passing;
(1) right-of-way;
(I1Il) turns;
(1V) stops;
(V) speed limits;

(V) railroad crossings safety, including statis-
tics, causes, and evasive actions;

vy
highway markings;

categories of traffic signs, signals, and

(VIII) pedestrians;
(IX) improved shoulders;
(X) intersections;

(XI) occupant restraints;

(XII) anatomical gifts;
(XIII) litter prevention;
(XIV) law enforcement and emergency vehicles

(this category will be temporary until the need is substantiated by doc-
umentation from the Department of Public Safety on the number of
deaths or injuries involved because of improper procedures used by a
citizen when stopped by a law enforcement officer); and

(XV) other laws as applicable (i.c., financial re-
sponsibility/compulsory insurance).

(v)  Special skills for difficult driving environments-
-minimum of 20 minutes (instructional objectives--to identify how spe-
cial conditions affect driver and vehicle performance and identify tech-
niques for management of these conditions). Instruction shall address
the following topics:

(I) inclement weather;
(1l) traffic congestion;

(II)  city, urban, rural, and expressway environ-
ments;

(IV) reduced visibility conditions--hills, fog,
curves, light conditions (darkness, glare, etc.), etc.; and

(V) roadway conditions.

(vi) Physical forces that influence driver con-
trol--minimum of 15 minutes (instructional objective--to identify the
physical forces that affect driver control and vehicle performance).
Instruction shall address the following topics:

(I) speed control (acceleration, deceleration,
etc.);

(II) traction (friction, hydroplaning, stopping
distances, centrifugal force, etc.); and

(IlI) force of impact (momentum, kinetic energy,
inertia, etc.).

(vii)  Perceptual skills needed for driving--minimum
of 20 minutes (instructional objective--to identify the factors of percep-
tion and how the factors affect driver performance). Instruction shall
address the following topics:

() visual interpretations;

(II) hearing;

(I1l) touch;

(1V) smell;

(V) reaction abilities (simple and complex); and
(VI) judging speed and distance.

(viii) Defensive driving strategies--minimum of 40
minutes (instructional objective--to identify the concepts of defensive
driving and demonstrate how they can be employed by drivers to re-
duce the likelihood of crashes, deaths, injuries, and economic losses).
Instruction shall address the following topics:

(1) trip planning;

(1I) evaluating the traffic environment;
(I1I) anticipating the actions of others;
(IV)  decision making;

(V) implementing necessary maneuvers;

(VI) compensating for the mistakes of other
drivers;

(Vll) avoiding common driving errors;

(VIII) interaction with other road users (motor-
cycles, bicycles, trucks, pedestrians, etc.);
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(IX) motorcycle awareness, including the dan-
gers of failing to yield the right-of-way to a motorcyclist and the need
to share the road with motorcyclist; and

(X) distractions relating to the effect of using a
wireless communication device, including texting or engaging in other
actions that may distract a driver from the safe or effective operation
of a motor vehicle.

(ix) Driving emergencies--minimum of 40 minutes
(instructional objective--to identify common driving emergencies and
their countermeasures). Instruction shall address the following topics:

(1) collision traps (front, rear, and sides);

(1I) off-road recovery, paths of least resistance;
and

(IlI) mechanical malfunctions (tires, brakes,
steering, power, lights, etc.).

(x) Occupant restraints and protective equipment--
minimum of 15 minutes (instructional objective--to identify the ratio-
nale for having and using occupant restraints and protective equip-
ment). Instruction shall address the following topics:

(1) legal aspects;

(II)  vehicle control;

(IIl)  crash protection;

(1V) operational principles (active and passive);
(V) helmets and other protective equipment; and

(VI)  dangers involved in locking or leaving chil-
dren in vehicles unattended.

(xi)  Alcohol and traffic safety--minimum of 40 min-
utes (instructional objective--to identify the effects of alcohol on road-
way users). Instruction shall not address methods to drink and drive
but shall address the following topics related to the effects of alcohol
on roadway users:

(I) physiological effects;
(1l) psychological effects;
(I1I) legal aspects; and
(IV) synergistic effects.

(xii) Comprehensive examination--minimum of five
minutes (this shall be the last unit of instruction).

(xiii) The remaining 30 minutes of instruction shall
be allocated to the topics included in the minimum course content or to
additional driving safety topics that satisfy the educational objectives
of the course.

(E) Instructor training guides. An instructor training
guide contains a description of the plan, training techniques, and cur-
riculum to be used to train instructors to present the concepts of the ap-
proved driving safety course described in the applicant's driving safety
course content guide. Each course provider shall submit as part of the
application an instructor training guide that is bound or hole-punched
and placed in a binder and that has a cover and a table of contents. The
guide shall include the following:

(i) a statement of the philosophy and instructional
goals of the training course;

(ii) a description of the plan to be followed in train-
ing instructors. The plan shall include, as a minimum, provisions for
the following:

(1) instruction of the trainee in the course curricu-
lum;

(II) training the trainee in the techniques of in-
struction that will be used in the course;

(Ill) training the trainee about administrative
procedures and course provider policies;

(1V)  demonstration of desirable techniques of in-
struction by the instructor trainer;

(V) a minimum of 15 minutes of instruction of
the course curriculum by the trainee under the observation of the in-
structor trainer as part of the basic training course;

(V) time to be dedicated to each training lesson;
and

(VIl) a minimum of 600 minutes of instruction
of the course in a regular approved course under the observation of a
licensed instructor trainer. The instructor trainee shall provide instruc-
tion for two full courses. It is not mandatory that the two courses be
taught as two complete courses; however, every instructional unit shall
be taught twice; and

(iii)  instructional units sufficient to address the pro-
visions identified in clause (ii)(I)-(VI). The total time of the units shall
contain a minimum of 16 instructional hours. Each instructional unit
shall include the following:

(1) the subject of the unit;

(1I) the instructional objectives of the unit;

(III) time to be dedicated to the unit;

(IV) anoutline of major concepts to be presented,;

(V) instructional activities to be used to present
the material (i.e., lecture, films, other media, small-group discussions,
workbook activities, written and oral discussion questions). When
small-group discussions are planned, the course guide shall identify
the questions that will be assigned to the groups;

(VI) instructional resources for each unit; and

(Vi) techniques for evaluating the comprehen-
sion level of the students relative to the instructional unit. If oral or
written questions are to be used to measure student comprehension lev-
els, they shall be included in the instructor training guide. The evalua-
tive technique may be used throughout the unit or at the end.

(F) Examinations. Each course provider shall submit
for approval, as part of the application, tests designed to measure the
comprehension level of students at the completion of the driving safety
course and the instructor training course. The comprehensive exami-
nation for each driving safety course must include at least 2 questions
from the required units set forth in subparagraph (D)(ii)-(xi), for a to-
tal of at least 20 questions. The final examination questions shall be
of such difficulty that the answer may not easily be determined with-
out completing the actual instruction. Instructors shall not assist stu-
dents in answering the final examination questions, but may facilitate
alternative testing. Instructors may not be certified or students given
credit for the driving safety course unless they score 70% or more on
the final test. The course content guide shall identify alternative test-
ing techniques to be used for students with reading, hearing, or learn-
ing disabilities and policies for retesting students who score less than
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70% on the final examination. The applicant may choose not to pro-
vide alternative testing techniques; however, students shall be advised
whether the course provides alternative testing prior to enrollment in
the course. Test questions may be short answer, multiple choice, essay,
or a combination of these forms.

(G) Requirements for authorship. The course materials
shall be written by individuals or organizations with recognized expe-
rience in writing instructional materials.

(H) Renewal of course approval. The course approval
must be renewed every two years. The renewal document due date
shall be March 1 of every even numbered calendar year.

(i) For approval, the course owner shall update all
the course content methodology, procedures, statistical data, and refer-
ences to law with the latest available data.

(i) The course owner shall submit a Statement of
Assurance stating that the course has been updated to reflect the latest
applicable laws and statistics.

(iii)  Failure to make necessary changes or to submit
a Statement of Assurance documenting those changes shall be cause
for revocation of the course approval.

(iv) The commissioner may alter the due date of the
renewal documents by giving the approved course six months' notice.
The commissioner may alter the due date in order to ensure that the
course is updated six months after the effective date of new state laws
passed by the Texas Legislature.

(2) Instructor development courses.

(A) If the alternative instructor training in §84.64 (re-
lating to Driving Safety Instructor License Requirements) is not appli-
cable, driving safety instructors shall successfully complete 28 clock
hours (50 minutes of instruction in a 60-minute period) in the approved
instructor development course for the driving safety course to be taught,
under the supervision of a driving safety instructor trainer. Supervision
is considered to have occurred when the instructor trainer is present and
personally provides the 28 clock hours of training for driving safety in-
structors, excluding those clock hours approved by department staff
that may be presented by a guest speaker or using films and other me-
dia that pertain directly to the concepts being taught.

(B) Instruction records shall be maintained by the
course provider and instructor trainer for each instructor trainee and
shall be available for inspection by authorized division representatives
at any time during the training period and/or for license investigation
purposes. The instruction record shall include the trainee's name,
address, driver's license number, and other pertinent data; the name
and instructor license number of the person conducting the training;
and the dates of instruction, lesson time, and subject taught during
each instruction period. Each record shall also include grades or other
means of indicating the trainee's aptitude and development. Upon
satisfactory completion of the training course, the instructor trainer
conducting the training will certify one copy of the instruction record
for attachment to the trainee's application for licensing, and one copy
will be maintained in a permanent file at the course provider location.

(C) All student instruction records submitted for the de-
partment-approved instructor development course shall be signed by
the course provider. Original documents shall be submitted.

(D) Driving safety instructor development courses may
be offered at approved classroom facilities of a licensed school which
is approved to offer the driving safety course being taught. A properly
licensed instructor trainer shall present the course.

(E) Applicants shall complete 28 hours of training in
the driving safety curriculum that shall be taught. Of the 28 hours, 16
shall cover techniques of instruction and in-depth familiarization with
materials contained in the driving safety curriculum. The additional 12
hours shall consist of practical teaching with students and shall occur
after the first 16 hours have been completed.

(F) The driving safety course provider shall submit
dates of instructor development course offerings for the 16-hour train-
ing that covers techniques of instruction and in-depth familiarization
with the material contained in the driving safety curriculum, locations,
class schedules, and scheduled instructor trainers' names and license
numbers before the courses are offered. The 12-hour practical-teach-
ing portion of the instructor development course shall be provided at
properly licensed schools or classrooms approved to offer the course
being provided.

(3) Continuing education courses.

(A) Each course provider will be responsible for receiv-
ing an approval for a minimum of a two-hour continuing education
course. Each instructor currently endorsed to teach the course must at-
tend the approved continuing education course conducted by the course
provider.

(B) The request for course approval shall contain the
following:

(i) adescription of the plan by which the course will
be presented;

(ii) the subject of each unit;
(iii)  the instructional objectives of each unit;
(iv) time to be dedicated to each unit;

(v) instructional resources for each unit, including
names or titles of presenters and facilitators;

(vi) any information that the department mandates
to promote the quality of the education being provided; and

(vii) aplan by which the course provider will moni-
tor and ensure attendance and completion of the course by the instruc-
tions within the guidelines set forth in the course.

(C) A continuing education course may be approved if
the department determines that:

(i) the course is designed to enhance the instruc-
tional skills, methods, or knowledge of the driving safety instructor;

(ii) the course pertains to subject matters that relate
directly to driving safety instruction, instruction techniques, or driving
safety-related subjects;

(iii)  the course has been designed, planned, and or-
ganized by the course provider. The course provider shall use licensed
driving safety instructors to provide instruction or other individuals
with recognized experience or expertise in the area of driving safety
instruction or driving safety-related subject matters. Evidence of the
individuals' experience or expertise may be requested by the division;

(iv) the course contains updates or approved revi-
sions to the driving safety course curriculum, policies or procedures,
and/or any changes to the course, that are affected by changes in traffic
laws or statistical data; and

(v) any technology used to present a continuing ed-
ucation course meets reasonable standards for determining attendance,
security, and testing.
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(b) Course providers shall submit documentation on behalf of
schools applying for approval of additional courses after the original
approval has been granted. The documents shall be designated by the
division and include the appropriate fee. Courses shall be approved
before soliciting students, advertising, or conducting classes. An ap-
proval for an additional course shall not be granted if the school's com-
pliance is in question at the time of application.

(c) If an approved course is discontinued, the division shall
be notified within five days of discontinuance and furnished with the
names and addresses of any students who could not complete the course
because it was discontinued. If the school does not make arrangements
satisfactory to the students and the division for the completion of the
courses, the full amount of all tuition and fees paid by the students are
due and refundable. If arrangements are not made satisfactory to the
students and the division, the refunds must be made no later than 30
days after the course was discontinued. Any course discontinued shall
be removed from the list of approved courses.

(d) If, upon review and consideration of an original, renewal,
or amended application for course approval, the department determines
that the applicant does not meet the legal requirements, the commis-
sioner shall notify the applicant, setting forth the reasons for denial in
writing.

(e) The department may revoke approval of any course given
to a course owner, provider, or school under any of the following cir-
cumstances.

(1) Any information contained in the application for the
course approval is found to be untrue.

(2) The school has failed to maintain the faculty, facilities,
equipment, or courses of study on the basis of which approval was
issued.

(3) The school and/or course provider has been found to be
in violation of the Code, and/or this chapter.

(4) The course has been found to be ineffective in meeting
the educational objectives set forth in subsection (a)(1)(A).

§84.503.  Specialized Driving Safety Courses of Instruction.

(a) This section contains requirements for specialized driving
safety courses, instructor development courses, and continuing educa-
tion. For each course, the following curriculum documents and materi-
als are required to be submitted as part of the application for approval.
Except as provided by §84.504 of this title (relating to Driving Safety
Course Alternative Delivery Method), all course content shall be de-
livered under the direct observation of a specialized driving safety li-
censed instructor. Courses of instruction shall not be approved that con-
tain language that a reasonable and prudent individual would consider
inappropriate. Any changes and updates to a course shall be submitted
and approved prior to being offered. Approval will be revoked for any
course that meets the definition of inactive as defined in §84.2(14).

(1) Specialized driving safety courses.

(A) Educational objectives. The educational objectives
of specialized driving safety courses shall include, but not be limited
to improving the student's knowledge, compliance with, and attitude
toward the use of child passenger safety seat systems and the wearing
of seat belt and other occupant restraint systems.

(B) Specialized driving safety course content guides. A
course content guide is a description of the content of the course and
the techniques of instruction that will be used to present the course.
For courses offered in languages other than English, the course owner
shall provide a copy of the student verification of course completion
document and/or contract, student instructional materials, final exami-

nation, and evaluation in the proposed language. To be approved, each
course owner shall submit as part of the application a course content
guide that includes the following:

(i) a statement of the course's goal and philosophy
relative to occupant protection;

(ii) a statement of policies and administrative provi-
sions related to instructor conduct, standards, and performance;

(iii)  a statement of policies and administrative pro-
visions related to student progress, attendance, makeup, and conduct.
The policies and administrative provisions shall be used by each school
that offers the course and include the following requirements:

(1) progress standards that meet the requirements
of subparagraph (F);

(II) appropriate standards to ascertain the atten-
dance of students. All schools approved to use the course must use the
same standards for documenting attendance to include the hours sched-
uled each day and each hour not attended;

(Ill) appropriate criteria to determine course
completion. If the student does not complete the entire course, includ-
ing all makeup lessons, within the timeline specified by the court, no
credit for instruction shall be granted;

(IV) provisions for the completion of makeup
work. Any period of absence for any portion of instruction will require
that the student complete that portion of instruction. All makeup
lessons must be equivalent in length and content to the instruction
missed and taught by a licensed instructor; and

(V) conditions for dismissal and conditions for
re-entry of those students dismissed for violating the conduct policy;

(iv) a statement of policy addressing entrance re-
quirements and special conditions of students such as the inability to
read, language barriers, and other disabilities;

(v) alist of relevant instructional resources such as
textbooks, audio and visual media and other instructional materials,
and equipment that will be used in the course and the furniture deemed
necessary to accommodate the students in the course such as tables,
chairs, and other furnishings. The course shall include a minimum
of 60 minutes of audio/video materials relevant to the required top-
ics; however, the audio/video materials shall not be used in excess of
150 minutes of the 300 minutes of instruction. The resources may be
included in a single list or may appear at the end of each instructional
unit;

(vi) written or printed materials provided for use by
each student as a guide to the course. The division may make excep-
tions to this requirement on an individual basis;

(vii) instructional activities to be used to present the
material (lecture, films, other media, small-group discussions, work-
book activities, written and oral discussion questions, etc.). When
small-group discussions are planned, the course content guide shall
identify the questions that will be assigned to the groups;

(viii) instructional resources for each unit;

(ix) techniques for evaluating the comprehension
level of the students relative to the instructional unit. If oral or written
questions are to be used to measure student comprehension levels,
they shall be included in the course guide. The evaluative technique
may be used throughout the unit or at the end; and

(x) acompleted form cross-referencing the instruc-
tional units to the topics identified in subparagraph (D). A form to
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cross-reference the instructional units to the required topics and top-
ics unique to the course will be provided by the division.

(C) Course and time management. Approved special-
ized driving safety courses shall be presented in compliance with the
following guidelines and shall include statistical information drawn
from data maintained by the Texas Department of Transportation or
National Highway Traffic Safety Administration.

(i) A minimum of 300 minutes of instruction is re-
quired of which at least 200 minutes shall address the use of child pas-
senger safety seat systems and the wearing of seat belt and other occu-
pant restraint systems.

(i) The total length of the course shall consist of a
minimum of 360 minutes.

(iii)  Sixty minutes of time, exclusive of the 300 min-
utes of instruction, shall be dedicated to break periods or to the topics
included in the minimum course content. All break periods shall be
provided after instruction has begun and before the comprehensive ex-
amination and summation.

(iv) Administrative procedures such as enrollment
shall not be included in the 300 minutes of the course.

(v) Courses conducted in a single day in a traditional
classroom setting shall allow a minimum of 30 minutes for lunch.

(vi) Courses taught over a period longer than one
day shall provide breaks on a schedule equitable to those prescribed
for one-day courses. However, all breaks shall be provided after the
course introduction and prior to the last unit of the instructional day or
the comprehensive examination and summation, whichever is appro-
priate.

(vii) The order of topics shall be approved by the de-
partment as part of the course approval, and for each student, the course
shall be taught in the order identified in the approved application.

(viii)  Students shall not receive a uniform certificate
of course completion unless that student receives a grade of at least
70% on the final examination.

(ix) Specialized driving safety classrooms must
have sufficient seating for the number of students, arranged so that all
students are able to view, hear, and comprehend all instructional aids
and the class shall have no more than 50 students.

(x) The specialized driving safety instructor or
school shall make a material effort to establish the identity of the
student.

(D) Minimum course content. A specialized driving
safety course shall include, as a minimum, four hours of instruction
that encourages the use of child passenger safety seat systems and the
wearing of seat belts, etc., and materials adequate to assure the student
masters the following.

(i) Course introduction--minimum of ten minutes
(instructional objective--to orient students to the class). Instruction
shall address the following topics:

(1) purpose and benefits of the course;
(II) course and facilities orientation;

(IlI) requirements for receiving course credit;
and

(IV) student course evaluation procedures.

(i) The occupant protection problem--minimum of
15 minutes (instructional objectives--to develop an understanding of
Texas occupant protection laws and the national and state goals regard-
ing occupant protection). Instruction shall address the following topics:

(1) identification of Texas Occupant Protection
Laws;

(1l) deaths, injuries, and economic losses related
to improper use of occupant restraint systems; and

(III) national and state goals regarding occupant
protection.

(iii) Factors influencing driver performance--(in-
structional objective--to identify the characteristics and behaviors of
drivers and how they affect driving performance). Instruction shall
address the following topics:

(1) attitudes, habits, feelings, and emotions;
(II) alcohol and other drugs;
(1II) physical condition;

(1V) knowledge of driving laws and procedures;
and

(V) understanding the driving task.

(iv) Physical forces that influence driver con-
trol--(instructional objective--to identify the physical forces that affect
driver control and vehicle performance). Instruction shall address the
following topics:

(I) speed control (acceleration, deceleration,
etc.);

(II) traction (friction, hydroplaning, stopping
distances, centrifugal force, etc.); and

(Ill)  force of impact (momentum, kinetic energy,
inertia, etc.).

(v) Perceptual skills needed for driving--(instruc-
tional objective--to identify the factors of perception and how the
factors affect driver performance). Instruction shall address the
following topics:

(1) visual interpretations;

(II) hearing;

(IlI)  touch;

1V) smell;

(V) reaction abilities (simple and complex); and
(VD) judging speed and distance.

(vi) Occupant protection equipment--minimum of
25 minutes (instructional objective--to identify the improvements
and technological advances in automotive design and construction).
Instruction shall address the following topics:

(I) anti-lock brakes;

(1I) traction control devices;

(III)  suspension control devices;

(IV) electronic stability/active handling systems;
(V) crumple zones;

(VD)  door latch improvements;
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(VII) tempered or safety glass;
(VIIl) headlights; and
(IX) visibility enhancements.

(vii) Occupant restraint systems--minimum of 40
minutes (instructional objective--to identify the rationale for having
and using occupant restraints and protective equipment). Instruction
shall address the following topics:

() safety belts, airbags, and other protective

equipment;
(II) proper usage and necessary precautions;
(I11)  vehicle control and driver stability;
(IV) crash dynamics and protection; and
o (V) operational principles (active versus pas-
sive).

(viii)  Child passenger safety--minimum of 120 min-
utes (instructional objective--to understand the child passenger safety
law in Texas; the importance of child safety seats; and the risks to chil-
dren that are unrestrained or not properly restrained). Instruction shall
address the following topics:

(I) misconceptions or mistaken ideas regarding
child passenger safety;

(II) purpose of child safety seats;

(III) how to secure the child properly and factors
to consider;

(1V)  child safety seat types and parts;
(V) precautions regarding child safety seats;

(VI) correct installation of a child safety restraint
system;

(Vi) tips regarding child safety restraint sys-
tems; and

(VIIl) dangers involved in locking or leaving
children in vehicles unattended.

(ix) Comprehensive examination--minimum of five
minutes (this shall be the last unit of instruction).

(x) The remaining 30 minutes of instruction shall be
allocated to the topics included in the minimum course content or to
additional occupant protection topics that satisfy the educational ob-
jectives of the course.

(E) Instructor training guides. An instructor training
guide contains a description of the plan, training techniques, and cur-
riculum to be used to train instructors to present the concepts of the
approved specialized driving safety course described in the applicant's
specialized driving safety course content guide. Each course provider
shall submit as part of the application an instructor training guide that
is bound or hole-punched and placed in a binder and that has a cover
and a table of contents. The guide shall include the following:

(i) a statement of the philosophy and instructional
goals of the training course;

(it) a description of the plan to be followed in train-
ing instructors. The plan shall include, as a minimum, provisions for
the following:

(1) instruction of the trainee in the course curricu-
lum;

(1) training the trainee in the techniques of in-
struction that will be used in the course;

(IIl) training the trainee about administrative
procedures and course provider policies;

(IV)  demonstration of desirable techniques of in-
struction by the instructor trainer;

(V) a minimum of 15 minutes of instruction of
the course curriculum by the trainee under the observation of the in-
structor trainer as part of the basic training course;

(VI) time to be dedicated to each training lesson;
and

(VIl) a minimum of 600 minutes of instruction
of the course in a regular approved course under the observation of
a licensed specialized driving safety instructor trainer. The instructor
trainee shall provide instruction for two full courses. It is not manda-
tory that the two courses be taught as two complete courses; however,
every instructional unit shall be taught twice; and

(iii)  instructional units sufficient to address the pro-
visions identified in clause (ii)(I)-(VI). The total time of the units shall
contain a minimum of 16 instructional hours. Each instructional unit
shall include the following:

(1) the subject of the unit;

(II) the instructional objectives of the unit;

(I11I) time to be dedicated to the unit;

(1V) anoutline of major concepts to be presented;

(V) instructional activities to be used to present
the material (i.e., lecture, films, other media, small-group discussions,
workbook activities, written and oral discussion questions). When
small-group discussions are planned, the course guide shall identify
the questions that will be assigned to the groups;

(VI) instructional resources for each unit; and

(VII) techniques for evaluating the comprehen-
sion level of the students relative to the instructional unit. If oral or
written questions are to be used to measure student comprehension lev-
els, they shall be included in the instructor training guide. The evalua-
tive technique may be used throughout the unit or at the end.

(F) Examinations. Each course provider shall submit
for approval, as part of the application, tests designed to measure the
comprehension level of students at the completion of the specialized
driving safety course and the instructor training course. The compre-
hensive examination for each specialized driving safety course must
include at least two questions from each unit, excluding the course in-
troduction and comprehensive examination units. The final examina-
tion questions shall be of such difficulty that the answer may not easily
be determined without completing the actual instruction. Instructors
shall not assist students in answering the final examination questions
unless alternative testing is required. Instructors may not be certified
or students given credit for the specialized driving safety course unless
they score 70% or more on the final test. The course content guide shall
identify alternative testing techniques to be used for students with read-
ing, hearing, or learning disabilities and policies for retesting students
who score less than 70% on the final examination. The applicant may
choose not to provide alternative testing techniques; however, students
shall be advised whether the course provides alternative testing prior to
enrollment in the course. Test questions may be short answer, multiple
choice, essay, or a combination of these forms.
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(G) Requirements for authorship. The course shall be
authored by an individual who possesses a current or past National
Highway Traffic Safety Association Child Passenger Safety technician
or instructor certificate.

(2) Specialized driving safety instructor development
courses.

(A) Ifthe alternative instructor training in §84.64 of this
chapter (relating to Driving Safety Instructor License Requirements) is
not applicable, specialized driving safety instructors shall successfully
complete 28 clock hours (50 minutes of instruction in a 60-minute pe-
riod) in the approved instructor development course for the specialized
driving safety course to be taught, under the supervision of a special-
ized driving safety instructor trainer. Supervision is considered to have
occurred when the instructor trainer is present and personally provides
the 28 clock hours of training for the instructors, excluding those clock
hours approved by department staff that may be presented by a guest
speaker or using films and other media that pertain directly to the con-
cepts being taught.

(B) Instruction records shall be maintained by the
course provider and instructor trainer for each instructor trainee and
shall be available for inspection by authorized division representatives
at any time during the training period and/or for license investigation
purposes. The instruction record shall include the trainee's name,
address, driver's license number, and other pertinent data; the name
and instructor license number of the person conducting the training;
and the dates of instruction, lesson time, and subject taught during
each instruction period. Each record shall also include grades or other
means of indicating the trainee's aptitude and development. Upon
satisfactory completion of the training course the instructor trainer
conducting the training will certify one copy of the instruction record
for attachment to the trainee's application for licensing and one copy
will be maintained in a permanent file at the course provider location.

(C) Allstudent instruction records submitted for the de-
partment approved specialized driving safety instructor development
course shall be signed by the course provider. Original documents shall
be submitted.

(D) Specialized driving safety instructor development
courses may be offered at approved classroom facilities of a licensed
school which is approved to offer the specialized course being taught.
A properly licensed instructor trainer shall present the course.

(E) Applicants shall complete 28 hours of training in
the specialized driving safety curriculum that shall be taught. Of the
28 hours, 16 hours shall cover techniques of instruction and in-depth fa-
miliarization with materials contained in the specialized driving safety
curriculum. The additional 12 hours shall consist of practical teaching
with students and shall occur after the first 24 hours have been com-
pleted.

(F) The course provider shall submit dates of instruc-
tor development course offerings for the 16-hour training that covers
techniques of instruction and in-depth familiarization with the mate-
rial contained in the specialized driving safety curriculum, locations,
class schedules, and scheduled instructor trainers' names and license
numbers before the courses are offered. The 12-hour practical-teach-
ing portion of the instructor development course shall be provided at
properly licensed schools or classrooms approved to offer the course
being provided.

(3) Continuing education courses.

(A) Each course provider will be responsible for receiv-
ing an approval for a minimum of a two-hour continuing education

course. Each instructor currently endorsed to teach the course must at-
tend the approved continuing education course conducted by the course
provider.

(B) The request for course approval shall contain the
following:

(i) adescription of the plan by which the course will
be presented;

(ii)  the subject of each unit;
(iii)  the instructional objectives of each unit;
(iv) time to be dedicated to each unit;

(v) instructional resources for each unit, including
names or titles of presenters and facilitators;

(vi) any information that the department mandates
to ensure quality of the education being provided; and

(vii) aplan by which the course provider will moni-
tor and ensure attendance and completion of the course by the instruc-
tions within the guidelines set forth in the course.

(C) A continuing education course may be approved if
the department determines that:

(i) the course constitutes an organized program of
learning that enhances the instructional skills, methods, or knowledge
of the specialized driving safety instructor;

(ii) the course pertains to subject matters that relate
directly to driving safety or specialized safety instruction, instruction
techniques, or driving safety-related subjects;

(iii) the entire course has been designed, planned,
and organized by the course provider. The course provider shall use
licensed driving safety or specialized driving safety instructors to pro-
vide instruction or other individuals with recognized experience or ex-
pertise in the area of driving safety or specialized driving safety instruc-
tion or driving safety-related subject matters. Evidence of the individ-
uals' experience or expertise may be requested by the division;

(iv) the course contains updates or approved revi-
sions to the specialized driving safety course curriculum, policies or
procedures, and/or any changes to the course, that are affected by
changes in traffic laws or statistical data; and

(v) the division determines that any technology used
to present a continuing education course meets reasonable standards for
determining attendance, security, and testing.

(b) Course providers shall submit documentation on behalf of
schools applying for approval of additional courses after the original
approval has been granted. The documents shall be designated by the
division and include the appropriate fee. Courses shall be approved
before soliciting students, advertising, or conducting classes. An ap-
proval for an additional course shall not be granted if the school's com-
pliance is in question at the time of application.

(c) If an approved course is discontinued, the division shall
be notified within five days of discontinuance and furnished with the
names and addresses of any students who could not complete the course
because it was discontinued. If the school does not make arrangements
satisfactory to the students and the division for the completion of the
courses, the full amount of all tuition and fees paid by the students are
due and refundable. If arrangements are not made satisfactory to the
students and the division, the refunds must be made no later than thirty
(30) days after the course was discontinued. Any course discontinued
shall be removed from the list of approved courses.
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(d) If, upon review and consideration of an original, renewal,
or amended application for course approval, the department determines
that the applicant does not meet the legal requirements, the commis-
sioner shall notify the applicant, setting forth the reasons for denial in
writing.

(e) The department may revoke approval of any course given
to a course owner, provider, or school under any of the following cir-
cumstances.

(1) Any information contained in the application for the
course approval is found to be untrue.

(2) The school has failed to maintain the faculty, facilities,
equipment, or courses of study on the basis of which approval was
issued.

(3) The school and/or course provider has been found to be
in violation of the Code, and/or this chapter.

(4) The course has been found to be ineffective in meeting
the educational objectives set forth in subsection (a)(1)(A).

§84.505.  Drug and Alcohol Driving Awareness Programs of Instruc-
tion.

(a) This section contains requirements for drug and alcohol
driving awareness programs and instructor development programs. For
each program, the following curriculum documents and materials are
required to be submitted as part of the application for approval. All
program content shall be delivered under the direct observation of a li-
censed instructor. Programs of instruction shall not be approved which
contain language that a reasonable person would consider inappropri-
ate. Any changes and updates to a program shall be submitted and
approved prior to being offered.

(1) Drug and alcohol driving awareness programs.

(A) Educational objectives. The educational objectives
of drug and alcohol driving awareness programs shall include, but not
be limited to: educating participants on the risks associated with al-
cohol or other drug use/abuse and problems associated with such use;
providing information on the physiological and psychological effects
of alcohol and drugs, legal aspects of alcohol and drug use; the effects
of alcohol and drugs on the driving task; signs of abuse; and assisting
participants in developing a plan to reduce the probability that they will
be involved in alcohol/drugs and driving situations.

(B) Drug and alcohol driving awareness program con-
tent guides. A program content guide is a description of the content
of the program and the techniques of instruction that will be used to
present the program. For programs offered in languages other than
English, the course provider shall provide, along with the documen-
tation specified in clauses (i)-(ix), a copy of the student verification
of course completion document and/or enrollment contract, student in-
structional materials, and post-program exam in the proposed language
accompanied by a statement from a translator with current credentials
from the American Translators Association or the National Associa-
tion of Judicial Interpreters and Translators that the materials are the
same in both English and the other language. In lieu of the creden-
tials specified in this subparagraph, a translator's credentials shall be
presented to the department for approval with the final determination
based solely on the department's interpretation. To be approved, each
course provider shall submit as part of the application a program con-
tent guide that includes the following:

(i) a statement of the program's drug and alcohol
driving awareness program goal and philosophy. The program must
not in any way promote Responsible Use, Harm Reduction, or Risk
Reduction philosophies when being presented to minors;

(ii) astatement of policies and administrative provi-
sions related to instructor conduct, standards, and performance;

(iii)  a statement of policies and administrative pro-
visions related to student progress, attendance, makeup, and conduct.
The following policies and administrative provisions shall be used by
each school that offers the program and include the following require-
ments:

(I) progress standards that meet the requirements
of subsection (a)(1)(F);

(1l) appropriate standards to ascertain the atten-
dance of students. All schools approved to use the program must use
the same standards for documenting attendance to include the hours
scheduled each day and each hour not attended;

(III) any period of absence for any portion of in-
struction will require that the student complete that portion of instruc-
tion. All make-up lessons must be equivalent in length and content to
the instruction missed and taught by a licensed instructor; and

(IV)  conditions for dismissal and conditions for
reentry of those students dismissed for violating the conduct policy;

(iv) a statement of policy addressing entrance re-
quirements and special conditions of students, such as the inability to
read, language barriers, and other disabilities;

(v) alist of relevant instructional resources, such as
textbooks, audio and visual media and other instructional materials,
and equipment that will be used in the program; and the furniture
deemed necessary to accommodate the students in the program, such
as tables, chairs, and other furnishings. The program shall include
a minimum of 60 minutes of videos, including audio; however, the
videos and other relevant instructional resources cannot be used in
excess of 150 minutes of the 300 minutes of instruction. The resources
may be included in a single list or may appear at the end of each
instructional unit;

(vi) a clear identification of the order in which the
units of instruction will be presented, and for each student, the program
shall be taught in the order identified in the approved application;

(vii) written or printed materials that shall be pro-
vided for use by each student as a guide to the program. The division
director may make exceptions to this requirement on an individual ba-
sis;

(viii) units of instruction sufficient to present the
topics identified in subsection (a)(1)(B) and any additional topics
unique to the program. Each instructional unit shall include the
following:

(1) the subject of the unit;

(II) the instructional objectives of the unit;

(I1II) time to be dedicated to the unit;

(1IV) anoutline of major concepts to be presented;

(V) instructional activities to be used to present
the material (lecture, films, other media, small-group discussions,
workbook activities, written and oral discussion questions, etc.).
When small-group discussions are planned, the program guide shall
identify the questions that will be assigned to the groups;

(VI) instructional resources for each unit; and

(VII) techniques for evaluating the comprehen-
sion level of the students relative to the instructional unit. If oral or
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written questions are to be used to measure student comprehension lev-
els, they shall be included in the program content guide. The evaluative
technique may be used throughout the unit or at the end; and

(ix) adocument that identifies the instructional units
and topics and the order in which they are provided.

(C) Program and time management. Approved drug
and alcohol driving awareness programs shall be presented in compli-
ance with the following guidelines.

(i) A minimum of 300 minutes of instruction is re-
quired.

(i) The total length of the program shall consist of
a minimum of 360 minutes.

(iii)  Sixty minutes of time, exclusive of the 300 min-
utes of instruction, shall be dedicated to break periods or to the topics
included in the minimum program content. All break periods shall be
provided after instruction has begun and before the post-program exam.

(iv) Programs conducted in a single day shall allow
a minimum of 30 minutes for lunch.

(v) Programs taught over a period longer than one
day shall provide breaks on a schedule equitable to those prescribed for
one-day programs. However, all breaks shall be provided prior to the
last unit of the instructional day or the post-program exam, whichever
is appropriate.

(vi) The order of topics shall be approved by the de-
partment as part of the program approval, and for each student, the
program shall be taught in the order identified in the approved applica-
tion.

(vii) Students shall not receive a certificate of pro-
gram completion unless that student received a grade of at least 70%
on the post-program exam.

(viii)  The program must not in any way promote Re-
sponsible Use, Harm Reduction, or Risk Reduction philosophies when
provided to minors.

(ix) Nomore than 50 students per class are permitted
in drug and alcohol driving awareness programs, unless the class size
is limited by a restriction under another law or rule. In a traditional
classroom setting, there must be sufficient seating for the number of
students arranged so that all students are able to view, hear, and com-
prehend all instruction aids.

(x) The drug and alcohol driving awareness school
shall make a material effort to establish the identity of the student.

(D) Minimum program content. A drug and alcohol
driving awareness program shall include, as a minimum, materials ad-
equate to address the following topics and instructional objectives and
the program as a whole.

(i) Program administration. The objective is to en-
able the instructor to handle any basic in-class administrative details
that are necessary prior to beginning instruction. This unit shall be
limited to 15 minutes.

(i) Program introduction, pre-program exam, and
background. The objective is to present an overview of the program
and to demonstrate the nature of the problem as it relates to the use of
alcohol or other drugs.

(iii) Texas laws. The objective is to provide basic
information about laws related to alcohol/drug use in Texas.

(iv) Physiological and psychological effects of alco-
hol/drugs. The objective is to provide basic information about the phys-
iological and psychological effects of alcohol and other drugs on hu-
mans.

(v) Effects of alcohol/drugs on the driving task. The
objective is to explain the relationship of alcohol and other drugs to
driving task abilities.

(vi) Signs of a problem. The objective is to help par-
ticipants recognize and understand the warning signs of a potential al-
cohol/drug problem.

(vii) Decision making. The objective is to help par-
ticipants make quality decisions about alcohol/drug use that will pre-
vent future problems.

(viii)

(E) Instructor training guides. An instructor training

guide contains a description of the plan, training techniques, and cur-

riculum to be used to train instructors to present the concepts of the ap-

proved drug and alcohol driving awareness program described in the

applicant's drug and alcohol driving awareness program guide. Each

course provider shall submit as part of the application an instructor

training guide. The guide shall include a table of contents and the fol-
lowing:

Post-program exam.

(i) a statement of the philosophy and instructional
goals of the training program. The program must not in any way pro-
mote Responsible Use, Harm Reduction, or Risk Reduction philoso-
phies when being presented to minors;

(ii) a description of the plan to be followed in train-
ing instructors. The plan shall include, as a minimum, provisions for
the following:

() instruction of the trainee in the program cur-
riculum;

(1I) training the trainee in the techniques of in-
struction that will be used in the program;

(IlI) training the trainee about administrative
procedures and course provider policies;

(IV) demonstration of desirable techniques of in-
struction by the instructor trainer;

(V) a minimum of 15 minutes of instruction of
the program curriculum by the trainee under the observation of the in-
structor trainer as part of the basic training program; and

(VI) time to be dedicated to each training lesson;
and

(iii)  instructional units sufficient to address the pro-
visions identified in clause (ii)(I)-(V). The total time of the units shall
contain a minimum of 16 instructional hours. Each instructional unit
shall include the following:

(1) the subject of the unit;

(II) the instructional objectives of the unit;

(III) time to be dedicated to the unit;

(1V) anoutline of major concepts to be presented;

(V) instructional activities to be used to present
the material (i.e., lecture, films, other media, small-group discussions,
workbook activities, written and oral discussion questions). When
small-group discussions are planned, the program guide shall identify
the questions that will be assigned to the groups;
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(VI) instructional resources for each unit; and

(VI) techniques for evaluating the comprehen-
sion level of the students relative to the instructional unit. If oral or
written questions are to be used to measure student comprehension lev-
els, they shall be included in the instructor training guide. The evalua-
tive technique may be used throughout the unit or at the end.

(F) Exams. Each course provider shall submit for ap-
proval, as part of the application, pre- and post-program exams de-
signed to measure the knowledge of students at the completion of the
drug and alcohol driving awareness program. The post-program exam
for each drug and alcohol driving awareness program must contain at
least 20 questions. A minimum of 2 questions shall be drawn from the
required units set forth in subparagraph (D)(iii)-(vii) of this paragraph.
The post-program final exam questions shall be of such difficulty that
the answer may not easily be determined without completing the ac-
tual instruction. Instructors shall not assist students in answering the
post-program exam questions, but may facilitate alternative testing. In-
structors may not certify or give students credit for the drug and alco-
hol driving awareness program unless they score 70% or more on the
post-program exam. The program content guide shall identify alterna-
tive testing techniques to be used for students with reading, hearing, or
learning disabilities and policies for retesting students who score less
than 70% on the post-program exam. The course provider may choose
not to provide alternative testing techniques; however, students shall
be advised whether the course provides alternative testing prior to en-
rollment in the course. Exam questions may be short answer, multiple
choice, essay, or a combination of these forms.

(2) Instructor development programs.

(A) Drug and alcohol driving awareness program in-
structors shall successfully complete 24 clock hours (50 minutes of
instruction in a 60-minute period) in the approved instructor develop-
ment program for the drug and alcohol driving awareness program to
be taught, under the supervision of a licensed drug and alcohol driving
awareness instructor who is designated by the course provider. Super-
vision is considered to have occurred when the licensed instructor is
present and personally provides the 24 clock hours of training for drug
and alcohol driving awareness instructors, excluding clock hours ap-
proved by the department that may be presented by a guest speaker or
using films and other media that pertain directly to the concepts being
taught.

(B) [Instruction records shall be maintained by the
course provider and licensed instructor for each instructor trainee and
shall be available for inspection by authorized division representatives
at any time during the training period and/or for license investigation
purposes. The instruction record shall include the trainee's name,
address, driver's license number, and other pertinent data; the name
and instructor license number of the person conducting the training;
and the dates of instruction, lesson time, and subject taught during
each instruction period. Each record shall also include unit, pre- and
post-program exam grades or other means of indicating the trainee's
aptitude and development. Upon satisfactory completion of the
training program, the instructor trainer conducting the training will
certify a copy of the instruction record for attachment to the trainee's
application for licensing.

(C) The course provider shall sign all student instruc-
tion records submitted for the department-approved instructor devel-
opment program. Original documents shall be submitted.

(D) Instructor development programs may be offered at
approved classroom facilities of a licensed school which is approved
to offer the drug and alcohol driving awareness program being taught.
A properly licensed instructor shall present the program.

(b) Schools applying for approval of additional drug and al-
cohol driving awareness programs after the original approval has been
granted shall submit the documents designated by the division director
with the appropriate fee. Programs shall be approved before soliciting
students, advertising, or conducting classes. An approval for an ad-
ditional program shall not be granted if the school's compliance is in
question at the time of application.

(c) Ifan approved program is discontinued, the division direc-
tor shall be notified within five working days of discontinuance. Any
program discontinued shall be removed from the list of approved pro-
grams.

(d) If, upon review and consideration of an original, renewal,
or amended application for drug and alcohol driving awareness pro-
gram approval, the department determines that the applicant does not
meet the legal requirements, the commissioner shall notify the appli-
cant, setting forth the reasons for denial in writing.

(e) The department may revoke approval of any drug and al-
cohol driving awareness program given to a course provider or school
under any of the following circumstances.

(1) A statement contained in the application for the pro-
gram approval is found to be untrue.

(2) The school has failed to maintain the faculty, facilities,
equipment, or programs of study on the basis of which approval was
issued.

(3) The school and/or course provider has been found to be
in violation of the Code, and/or this subchapter.

(4) The program has been found to be ineffective in carry-
ing out the purpose of the Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-201701002

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢

SUBCHAPTER N. PROGRAM INSTRUCTION
FOR PUBLIC SCHOOLS, EDUCATION SERVICE
CENTERS, AND COLLEGES OR UNIVERSITIES
COURSE REQUIREMENTS

16 TAC §84.600, §84.601

The new rules are adopted under Texas Occupations Code,
Chapter 51 and Texas Education Code, Chapter 1001, which
authorize the Commission, the Department's governing body, to
adopt rules as necessary to implement these chapters and any
other law establishing a program regulated by the Department.

The statutory provisions affected by the adoption are those set
forth in Texas Occupations Code, Chapter 51 and Texas Educa-
tion Code, Chapter 1001. No other statutes, articles, or codes
are affected by the adoption.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 10, 2017.

TRD-2017001003

Brian E. Francis

Executive Director

Texas Department of Licensing and Regulation
Effective date: April 1, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 463-8179

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 21. TEXAS STATE BOARD OF
EXAMINERS OF PSYCHOLOGISTS

CHAPTER 463. APPLICATIONS AND
EXAMINATIONS
22 TAC §463.11

The Texas State Board of Examiners of Psychologists adopts
amendment §463.11, concerning Licensed Psychologist without
changes to the proposed text published in the January 13, 2017,
issue of the Texas Register (42 TexReg 42) and will not be re-
published.

The amendment is being adopted to ensure the protection and
safety of the public. The amendment as adopted is necessary
to continue recognizing the supervised experience acquired by
psychological associates and specialists in school psychology
for purposes of full licensure. Absent this amendment, an LPA
or LSSP undergoing his or her informal year of supervised ex-
perience would be unable to count that experience toward the
licensure requirements of subsection (d) of this rule if he or she
were not also a provisional trainee or PLP. Because an applicant
who holds an LPA or LSSP license is already subject to the full
range of Board rules, and because any individual utilizing one
of these licenses during their informal year of supervised expe-
rience must be supervised by a licensed psychologist, requiring
an already licensed individual to obtain provisional trainee sta-
tus or provisional licensure before acquiring any post-doctoral
supervised experience is unnecessary.

No comments were received regarding the adoption of the
amendment.

The amendment is adopted under Texas Occupations Code, Ti-
tle 3, Subtitle I, Chapter 501, which provides the Texas State
Board of Examiners of Psychologists with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.
TRD-201700950

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Effective date: March 29, 2017

Proposal publication date: January 13, 2017

For further information, please call: (512) 305-7706

¢ ¢ ¢

CHAPTER 469. COMPLAINTS AND
ENFORCEMENT
22 TAC §469.13

The Texas State Board of Examiners of Psychologists adopts
a repeal to §469.13, concerning Non-Compliance with Profes-
sional Development Requirements without changes to the pro-
posed text published in the December 16, 2016, issue of the
Texas Register (41 TexReg 9873) and will not be republished.

The repeal is being adopted to ensure the protection and safety
of the public. The repeal as adopted is reflects a shift in pol-
icy away from treating the failure to report compliance with the
Board's professional development requirements as a rule viola-
tion that should resultin discipline. The Board's intent behind this
proposed change, together with the proposed change to Board
rule §471.1, is to treat compliance with the professional devel-
opment requirements as a prerequisite for renewing a license.
This adopted change is also intended to ease the burden on en-
forcement staff by eliminating the need to open a CE complaint
every time a licensee fails to indicate compliance with Board rule
§461.11 when renewing his or her license.

No comments were received regarding the adoption of the re-
peal.

The repeal is adopted under Texas Occupations Code, Title 3,
Subtitle I, Chapter 501, which provides the Texas State Board of
Examiners of Psychologists with the authority to make all rules,
not inconsistent with the Constitution and Laws of this State,
which are reasonably necessary for the proper performance of
its duties and regulations of proceedings before it.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700951

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: March 29, 2017
For further information, please call: (512) 305-7706

¢ ¢ ¢

CHAPTER 471. RENEWALS

22 TAC §471.1

The Texas State Board of Examiners of Psychologists adopts
a repeal to §471.1, concerning Notification of Renewal without
changes to the proposed text published in the December 16,
2016, issue of the Texas Register (41 TexReg 9874) and will not
be republished.
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The repeal is being adopted to ensure the protection and safety
of the public. The repeal as adopted, together with the newly
proposed version of the rule, reflects a shift in policy toward rec-
ognizing compliance with Board rule §461.11 as a condition of
renewal, rather than noncompliance serving as a basis for disci-
plinary action. The Board's intent behind this proposed change
is to treat compliance with the professional development require-
ments as a prerequisite for renewing a license, and thereby re-
duce the need to open complaints against those licensees who
fail to report their professional development hours when renew-
ing their license.

No comments were received regarding the adoption of the re-
peal.

The repeal is adopted under Texas Occupations Code, Title 3,
Subtitle I, Chapter 501, which provides the Texas State Board of
Examiners of Psychologists with the authority to make all rules,
not inconsistent with the Constitution and Laws of this State,
which are reasonably necessary for the proper performance of
its duties and regulations of proceedings before it.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700952

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Effective date: March 29, 2017

Proposal publication date: December 16, 2016

For further information, please call: (512) 305-7706

22 TAC §471.1

The Texas State Board of Examiners of Psychologists adopts
new rule §471.1, concerning Renewal of a License without
changes to the proposed text published in the December 16,
2016, issue of the Texas Register (41 TexReg 9874) and will
not be republished.

The new rule is being adopted to ensure the protection and
safety of the public. The new rule as adopted which reflects a
shift in policy toward recognizing compliance with Board rule
§461.11 as a condition of renewal, rather than noncompliance
serving as a basis for disciplinary action. The Board's intent
behind this proposed change is to treat compliance with the
professional development requirements as a prerequisite for
renewing a license, and thereby reduce the need to open
complaints against those licensees who fail to report their
professional development hours when renewing their license.

No comments were received regarding the adoption of the new
rule.

The new rule is adopted under Texas Occupations Code, Title 3,
Subtitle I, Chapter 501, which provides the Texas State Board of
Examiners of Psychologists with the authority to make all rules,
not inconsistent with the Constitution and Laws of this State,
which are reasonably necessary for the proper performance of
its duties and regulations of proceedings before it.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700953

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Effective date: March 29, 2017

Proposal publication date: December 16, 2016

For further information, please call: (512) 305-7706

¢ ¢ ¢

PART 22. TEXAS STATE BOARD OF
PUBLIC ACCOUNTANCY

CHAPTER 511. ELIGIBILITY
SUBCHAPTER F. EXPERIENCE
REQUIREMENTS

22 TAC §511.123

The Texas State Board of Public Accountancy adopts an amend-
ment to §511.123, concerning Reporting Work Experience, with-
out changes to the proposed text as published in the February 3,
2017, issue of the Texas Register (42 TexReg 381) and will not
be republished.

The amendment to §511.123 is a clarification of full-time and
part-time work experience needed for the issuance of the CPA
certificate.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700955

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢

SUBCHAPTER H. CERTIFICATION
22 TAC §511.163

The Texas State Board of Public Accountancy adopts an amend-
ment to §511.163, concerning Board-Approved Ethics Require-
ment and Examination on the Rules of Professional Conduct,
without changes to the proposed text as published in the Febru-
ary 3, 2017, issue of the Texas Register (42 TexReg 382). The
amended rule will not be republished.
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The amendment to §511.163 clarifies when an ethics course
needs to be completed for the issuance of the CPA certificate.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700956

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢

CHAPTER 523. CONTINUING PROFES-
SIONAL EDUCATION

SUBCHAPTER A. CONTINUING
PROFESSIONAL EDUCATION PURPOSE
AND DEFINITIONS

22 TAC §523.102

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.102, concerning CPE Purpose and Definitions,
without changes to the proposed text as published in the Febru-
ary 3, 2017, issue of the Texas Register (42 TexReg 383). The
amended rule will not be republished.

The amendment to §523.102 incorporates most of the recent
changes to the Statement on Standards for Continuing Pro-
fessional Education Programs (Standards) published jointly by
the American Institute of Certified Public Accountants (AICPA)
and the National Association of State Boards of Accountancy
(NASBA).

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.
TRD-201700957

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢

SUBCHAPTER B. CONTINUING
PROFESSIONAL EDUCATION RULES
FOR INDIVIDUALS

22 TAC §523.110

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.110, concerning Establishment of Required CPE
Program Standards, without changes to the proposed text as
published in the February 3, 2017, issue of the Texas Register
(42 TexReg 385). The amended rule will not be republished.

The amendment to §523.110 deletes the phrase "credit hours"
and replaces it with "credits" and revises the title of §523.118 to
more accurately reflect the regulation.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700958

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §523.111

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.111, concerning Required CPE Reporting, with-
out changes to the proposed text as published in the Febru-
ary 3, 2017, issue of the Texas Register (42 TexReg 386). The
amended rule will not be republished.

The amendment to §523.111 deletes the phrase "credit hours"
and replaces it with "credits" and adds "or electronic record" in
order to have a clearer understanding of acceptable evidence of
CPE completion.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
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agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700959

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §523.112

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.112, concerning Required CPE Participation, with-
out changes to the proposed text as published in the February 3,
2017, issue of the Texas Register (42 TexReg 387) and will not
be republished.

The amendment to §523.112 deletes the word "hours" and re-
places it with "CPE credits" or "credits" and makes other minor
grammatical revisions.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700960

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢

22 TAC §523.113

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.113, concerning Exemptions from CPE, without
changes to the proposed text as published in the February
3, 2017, issue of the Texas Register (42 TexReg 388). The
amended rule will not be republished.

The amendment to §523.113 incorporates most of the recent
changes to the Statement on Standards for Continuing Pro-
fessional Education Programs (Standards) published jointly by
the American Institute of Certified Public Accountants (AICPA)

and the National Association of State Boards of Accountancy
(NASBA).

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700961

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §523.114

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.114, concerning Disciplinary Actions Relating to
CPE, without changes to the proposed text as published in the
February 3, 2017, issue of the Texas Register (42 TexReg 389)
and will not be republished.

The amendment to §523.114 deletes the phrase "credit hours"
and replaces it with "credits."

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700962

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §523.115

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.115, concerning Credits for Instructors and Discus-
sion Leaders, without changes to the proposed text as published
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in the February 3, 2017, issue of the Texas Register (42 TexReg
390) and will not be republished.

The amendment to §523.115 clarifies that multiple instructors
shall receive proportional CPE credit when serving at a program
and deletes the phrase "credit hours" and replaces it with "CPE
credits."

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700963

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

L4 ¢ L4
22 TAC §523.116

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.116, concerning Authors of Published Articles and
Books, without changes to the proposed text as published in the
February 3, 2017, issue of the Texas Register (42 TexReg 390)
and will not be republished.

The amendment to §523.116 clarifies that reviewers of published
articles and books may receive CPE credits, deletes the phrase
"credit hours" and replaces it with "CPE credits" or "credits," and
deletes subsection (c) so it can be relocated to a more appropri-
ate rule.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.
TRD-201700964

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

L4 ¢ L4
22 TAC §523.118

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.118, concerning Limitations of Courses, without
changes to the proposed text as published in the February 3,
2017, issue of the Texas Register (42 TexReg 391) and will not
be republished.

The amendment to §523.118 adds subsections (b) and (c) to
clarify how many CPE credits can be awarded upon the com-
pletion of certain programs, revises the rule title and deletes the
phrase "credit hours" and replaces it with "credits."

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700965

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ L4
22 TAC §523.119

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.119, concerning Alternative Sources of CPE, with-
out changes to the proposed text as published in the February 3,
2017, issue of the Texas Register (42 TexReg 392) and will not
be republished.

The amendment to §523.119 deletes the phrase "credit hours"
and replaces it with "CPE credits" or "credits" and clarifies re-
porting of those credits.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700966

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §523.121

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.121, concerning CPE for Non-CPA Owners, with-
out changes to the proposed text as published in the February 3,
2017, issue of the Texas Register (42 TexReg 393) and will not
be republished.

The amendment to §523.121 deletes the word "hours" and re-
places it with "CPE credits" or "credits."

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700967

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢

SUBCHAPTER C. ETHICS RULES:
INDIVIDUALS AND SPONSORS
22 TAC §523.130

The Texas State Board of Public Accountancy adopts an
amendment to §523.130, concerning Ethics Course Require-
ments, without changes to the proposed text as published in the
February 3, 2017, issue of the Texas Register (42 TexReg 394)
and will not be republished.

The amendment to §523.130 deletes the word "hour" and re-
places it with "CPE credit" and deletes the phrase "if due" in sub-
section (c).

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700968

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §523.131

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.131, concerning Board Approval of Ethics Course
Content, without changes to the proposed text as published in
the February 3, 2017, issue of the Texas Register (42 TexReg
394) and will not be republished.

The amendment to §523.131 deletes the word "hour" and re-
places it with "CPE credit" and makes a grammatical change in
subsection (b)(3).

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700969

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢

22 TAC §523.132

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.132, concerning Board Contracted Ethics Instruc-
tors, without changes to the proposed text as published in the
February 3, 2017, issue of the Texas Register (42 TexReg 396)
and will not be republished.
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The amendment to §523.132 eliminates the requirement for
ethics training for instructors and a minor clerical change in
subsection (b)(1).

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700970

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢

SUBCHAPTER D. STANDARDS FOR
CONTINUING PROFESSIONAL EDUCATION
PROGRAMS AND RULES FOR SPONSORS
22 TAC §523.140

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.140, concerning Program Standards, with changes
to the proposed text as published in the February 3, 2017, issue
of the Texas Register (42 TexReg 397) and will be republished.
The changes, a spelling correction, can be found in subsection

(9)2).

The amendment to §523.140 incorporates recent changes made
to the Statement on Standards for Continuing Professional Ed-
ucation Programs (Standards) published jointly by the American
Institute of Certified Public Accountants (AICPA) and the Na-
tional Association of State Boards of Accountancy (NASBA).

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

$523.140.  Program Standards.

(a) Potential participants should be informed in advance of
course content, learning objectives, prerequisites, and recommended
credits so they can determine whether they are qualified to participate
in and benefit from the program. The stated learning objectives should
clearly communicate the specific areas of knowledge that will be cov-
ered. If there are no prerequisites for the course, a statement to this
effect must be made.

(b) The program developer must organize the program around
the stated learning objectives and must retain a copy of the final pro-

gram, including electronic media, in accordance with §523.143(b) of
this chapter (relating to Sponsor's Record). The final program must
contain sufficient documentation to support the number of CPE credits
granted. The course materials must be periodically reviewed to assure
that they are accurate and consistent with currently accepted standards
relating to the program's subject matter. The program developer should
provide the instructor with separate materials that emphasize sections
of the course that need reinforcement, if appropriate.

(c) Instructors must be qualified both with respect to program
content and teaching methods used. Sponsors shall evaluate the per-
formance of instructors at the conclusion of each program to determine
their suitability for continuing to serve as instructors.

(d) All programs must provide for some means to evaluate
both the competence of the instructor and the course material. Refer
to §523.141 of this chapter (relating to Evaluation).

(e) Self-study programs must conform to the requirements out-
lined in §523.102(c)(2) of this chapter (relating to CPE Purpose and
Definitions).

(1) Program must include at least five review questions, or
two review questions if the program is marketed for one-half CPE cred-
its, at the end of each learning objective (section/chapter) to allow the
participant the opportunity to understand the material. Evaluative feed-
back must be provided for each incorrect response. At least five review
questions per CPE credit must be included.

(2) To provide evidence of satisfactory completion of the
course, CPE sponsors must require participants to successfully com-
plete a final exam with a passing grade of at least 70%. The final exam
must have at least five questions for each CPE credit granted and no
more than 25% of the questions be "true/false" in nature.

(3) Program or course expiration date. Course documenta-
tion must include an expiration date (the time by which the participant
must complete the final exam). The expiration date should be no longer
than one year from the date of purchase.

(f) Nano programs must use instructional methods that clearly
define a minimum of one learning objective, guide the participant
through a program of learning, and provide evidence of a participant's
satisfactory completion of the program. Satisfactory completion of
the program must be confirmed at the conclusion of the program by
passing a final exam.

(1) To provide evidence of satisfactory completion of the
course, CPE sponsors must require participants to successfully com-
plete a final exam with a passing grade of 100 percent before issuing
CPE credit for the course. The final exam may contain questions of
varying format (for example, multiple choice, rank order, and match-
ing). Only two questions must be included on the final exam. "True or
false" questions are not permissible on the final exam. If the partici-
pant fails the final exam CPE credit will not be granted. The participant
may re-take the program and the number of re-takes permitted is at the
sponsor's discretion.

(2) Program or course expiration date. Course documenta-
tion must include an expiration date. The expiration date is no longer
than one year from the date of purchase.

(3) Based on materials developed for instructional use,
Nano programs must be based on materials specifically developed
for instructional use and not on third-party materials. Nano learning
programs requiring only the reading of general professional literature,
IRS publications, or reference manuals followed by an assessment
will not be acceptable.
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(g) Blended programs must use instructional methods that
clearly define learning objectives and guide the participant through
a program of learning. Pre-program, post-program, and homework
assignments should enhance the learning program experience and
must relate to the defined learning objectives of the program.

(1) Blended programs include different learning or instruc-
tional methods (for example, lectures, discussion, guided practice,
reading, games, case studies, and simulation); different delivery meth-
ods (group live, group Internet based, nano learning, or self study);
and/or different levels of guidance (for example, individual, instructor
or subject matter expert led, or group and social learning). To guide
participants through the learning process, CPE program sponsors
must provide clear instructions and information to participants that
summarize the different components of the program and what must
be completed or achieved during each component in order to qualify
for CPE credits. The CPE program sponsor must document the
process and components of the course progression and completion of
components by the participants.

(2) To provide evidence of satisfactory completion of sec-
tions of the course that are not "live" (such as nano or self-study) CPE
sponsors must require participants to successfully complete an exam
with a passing grade appropriate to the delivery method (i.e. 70% for
self-study, 100% for nano).

(h) Sponsors are responsible for ensuring the participants reg-
ister their attendance during the program. Sponsors are responsible for
assigning the appropriate number of CPE credits for participants, in-
cluding reduced CPE credits for those participants who arrive late or
leave early. Refer to §523.142 of this chapter (relating to Program Time
Credit Measurement for Sponsors).

(i) Sponsors must comply with all CPE rules including
§523.143 of this chapter.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700971

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §523.141

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.141, concerning Evaluation, without changes to
the proposed text as published in the February 3, 2017, issue of
the Texas Register (42 TexReg 399). The amended rule will not
be republished.

The amendment to §523.141 incorporates changes recently
made to the Statement on Standards for Continuing Profes-
sional Education Programs (Standards) published jointly by
the American Institute of Certified Public Accountants (AICPA)
and the National Association of State Boards of Accountancy
(NASBA).

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700972

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §523.142

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.142, concerning Program Time Credit Measure-
ment for Sponsors, without changes to the proposed text as pub-
lished in the February 3, 2017, issue of the Texas Register (42
TexReg 399). The amended rule will not be republished.

The amendment to §523.142 incorporates recent changes to the
Statement on Standards for Continuing Professional Education
Programs (Standards) published jointly by the American Institute
of Certified Public Accountants (AICPA) and the National Asso-
ciation of State Boards of Accountancy (NASBA).

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700973

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §523.143

The Texas State Board of Public Accountancy adopts an
amendment to §523.143, concerning Sponsor's Record, without
changes to the proposed text as published in the February
3, 2017, issue of the Texas Register (42 TexReg 401). The
amended rule will not be republished.
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The amendment to §523.143 incorporates recent changes to the
Statement on Standards for Continuing Professional Education
Programs (Standards) published jointly by the American Institute
of Certified Public Accountants (AICPA) and the National Asso-
ciation of State Boards of Accountancy (NASBA).

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700974

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §523.144

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.144, concerning Board Registered CPE Sponsors,
without changes to the proposed text as published in the Febru-
ary 3, 2017, issue of the Texas Register (42 TexReg 402). The
amended rule will not be republished.

The amendment to §523.144 makes a minor grammatical
change in subsection (b).

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700975

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢
22 TAC §523.145

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.145, concerning Obligations of the Sponsor, with-
out changes to the proposed text as published in the February 3,
2017, issue of the Texas Register (42 TexReg 403) and will not
be republished.

The amendment to §523.145 deletes the phrase "credit hours"
and replaces it with "CPE credits."

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Public Accountancy Act
(Act), Texas Occupations Code, §901.151 which provides the
agency with the authority to amend, adopt and repeal rules
deemed necessary or advisable to effectuate the Act.

No other article, statute or code is affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 9, 2017.

TRD-201700976

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: March 29, 2017

Proposal publication date: February 3, 2017

For further information, please call: (512) 305-7842

¢ ¢ ¢

PART 24. TEXAS BOARD OF
VETERINARY MEDICAL EXAMINERS

CHAPTER 571. LICENSING
SUBCHAPTER A. GENERAL
22 TAC §571.1

The Texas Board of Veterinary Medical Examiners (Board)
adopts amendments to §571.1, concerning Definitions. The
amendments are adopted without changes to the proposed text
as published in the December 16, 2016, issue of the Texas
Register (41 TexReg 9875) and will not be republished.

Reasoned Justification

The amendments are adopted to clarify that the first regular li-
cense issued to a person is valid for at least one full year, which
is the Board's current practice. Effective January 1, 2016, the
Board transitioned from a calendar year renewal cycle to a re-
newal cycle based upon each licensee's birth month. However,
the definition for "renewal year" did not clearly identify the length
of the first renewal year for newly issued licenses. Under the
adopted amendments, new licenses will be valid for at least one
year, regardless of the length of time between licensure and the
licensee's birth month. The purpose of amendment is to clarify
the Board's current practice and to ensure that new licensees
have at least a full year period before they are required to renew
their license and pay the associated renewal fees.

Summary of Comments and Agency Response

One commenter was concerned to see proposed rulemaking
by a Board without complete membership, but did not specifi-
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cally address the merits of this proposed change. Another com-
menter proposed using the term "renewal cycle" instead of "re-
newal year," reasoning that the first renewal term will sometimes
be longer than a year. However, the agency disagrees with this
proposed change as most renewal terms will be approximately
a year in length, and because the term "renewal year" is used
consistently in the Board's Rules.

Statutory Authority

The amendment is adopted under the authority of the Veterinary
Licensing Act, Texas Occupations Code, §801.151(a), which
states that the Board may adopt rules necessary to administer
the chapter; and §801.301(b) which states that the board by
rule may adopt a system under which licenses expire on various
dates during the year.

No other statutes, articles, or codes are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 6, 2017.

TRD-201700857

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Effective date: March 26, 2017

Proposal publication date: December 16, 2016

For further information, please call: (512) 305-7563

¢ ¢ ¢

CHAPTER 573. RULES OF PROFESSIONAL
CONDUCT

SUBCHAPTER G. OTHER PROVISIONS

22 TAC §573.64

The Texas Board of Veterinary Medical Examiners (Board)
adopts amendments to §573.64, concerning Continuing Edu-
cation Requirements. The amendments are adopted without
changes to the proposed text as published in the December 16,
2016, issue of the Texas Register (41 TexReg 9879) and will
not be republished.

Reasoned Justification

Effective January 1, 2016, the Board transitioned from a calen-
dar year renewal cycle to a renewal cycle based upon each li-
censee's birth month. The amendments are adopted to reflect
this transition by replacing the term "calendar year" with "renewal
year." The amendment also amends the deadline for licensees
to request a hardship extension. Under the previous system, li-
censees were required to request a hardship extension by no
later than December 15th. Under the amendment, licensees will
be able to request a hardship extension up to the 15th day of the
month three months prior to the last day of the licensee's birth
month. This amendment allows licensees the same approximate
amount of time to request a hardship exemption as they were al-
lowed under the previous renewal system.

Summary of Comments and Agency Response

One commenter was concerned to see proposed rulemaking by
a Board without complete membership, but did not specifically
address the merits of this proposed change.

Statutory Authority

The amendments are adopted under the authority of the Vet-
erinary Licensing Act, Texas Occupations Code, §801.151(a),
which states that the Board may adopt rules necessary to admin-
ister the chapter; and §801.301(b) which states that the board by
rule may adopt a system under which licenses expire on various
dates during the year.

No other statutes, articles or codes are affected by the adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 6, 2017.

TRD-201700858

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Effective date: March 26, 2017

Proposal publication date: December 16, 2016

For further information, please call: (512) 305-7563

¢ ¢ ¢

PART 34. TEXAS STATE BOARD OF
SOCIAL WORKER EXAMINERS

CHAPTER 781. SOCIAL WORKER
LICENSURE

The Texas State Board of Social Worker Examiners (board)
adopts new rule §781.222 and adopts an amendment to
§781.419, concerning the licensure and regulation of social
workers, without changes to the proposed text as published in
the October 28, 2016, issue of the Texas Register (41 TexReg
8454), and therefore, the sections will not be republished.

BACKGROUND AND PURPOSE

The new rule in §781.222 implements House Bill (HB) 1449, 84th
Legislature, Regular Session, 2015, as it relates to child cus-
tody and adoption evaluations in certain suits affecting the par-
ent-child relationship, by stipulating minimum qualifications for
licensees who hold doctoral degrees to serve as a child cus-
tody evaluator and prohibiting a holder of a baccalaureate so-
cial worker license (LBSW) from conducting a child custody or
adoption evaluation under amended Family Code, Chapter 107,
unless the individual is otherwise qualified by law to conduct the
evaluation.

The amendments to §781.419 implement Senate Bill (SB) 807
and SB 1307, of the 84th Legislature, Regular Session, 2015,
which amended the Texas Occupations Code, Chapter 55, re-
lating to occupational license application and examination fees
and to licensing and renewal of certain military service members,
military veterans, and military spouses.

SECTION-BY-SECTION SUMMARY

This summary considers only those sections which were sub-
stantially changed in language, meaning, or intent.

New §781.222 implements HB 1449 of the 84th Legislature,
Regular Session, 2015, as it relates to licensed social workers
and child custody and adoption evaluations. HB 1449 amended
the Family Code, Chapter 107, relating to child custody and
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adoption evaluations conducted and provided in certain suits
affecting the parent-child relationship. New §781.222 prohibits
licensed baccalaureate social workers from conducting those
evaluations unless the individual is otherwise qualified by law to
conduct the evaluation.

The amendment to §781.419 adds new language to define mil-
itary service member, military spouse, and military veteran as
well as application and eligibility procedures that apply to those
individuals.

COMMENTS

The board received no public comments regarding the proposed
rules during the comment period.

SUBCHAPTER B. CODE OF CONDUCT AND
PROFESSIONAL STANDARDS OF PRACTICE
22 TAC §781.222

STATUTORY AUTHORITY

The new rule is authorized by Texas Occupations Code,
§505.201, which authorizes the board to adopt rules necessary
for the performance of its duties.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 8, 2017.

TRD-201700880

Timothy Martel Brown, LCSW

Chair

Texas State Board of Social Worker Examiners
Effective date: March 28, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 776-6972

¢ L4 ¢
SUBCHAPTER D. LICENSES AND
LICENSING PROCESS

22 TAC §781.419

The amendment is authorized by Texas Occupations Code,
§505.201, which authorizes the board to adopt rules necessary
for the performance of its duties; and Chapter 55, which au-
thorizes the board to adopt rules necessary for the licensing of
military service members and military veterans.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 8, 2017.

TRD-201700881

Timothy Martel Brown, LCSW

Chair

Texas State Board of Social Worker Examiners
Effective date: March 28, 2017

Proposal publication date: October 28, 2016

For further information, please call: (512) 776-6972

¢ ¢ ¢

TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 91. CANCER
SUBCHAPTER A. CANCER REGISTRY
25 TAC §§91.2,91.4, 91.6, 91.7, 91.9, 91.11, 91.12

The Executive Commissioner of the Health and Human Services
Commission (commission), on behalf of the Department of State
Health Services (department), adopts amendments to §§91.2,
91.4, 91.6, 91.7, 91.9, 91.11 and 91.12, concerning the oper-
ation of the Texas Cancer Registry. The amendments to §91.2
and §91.4 are adopted with changes to the proposed text as pub-
lished in the November 18, 2016, issue of the Texas Register (41
TexReg 9081). The amendments to §§91.6, 91.7, 91.9, 91.11,
and 91.12 are adopted without changes, and therefore the sec-
tions will not be republished.

BACKGROUND AND PURPOSE

The amendments are necessary to comply with Health and
Safety Code, Chapter 82, Cancer Registry, which requires the
department to maintain the Texas Cancer Registry, including
who, what, where, when, and how to report cancer data to the
cancer registry, as well as compliance, confidentiality, quality
assurance, and requests for data.

The amendments implement House Bill (HB) 2641, 84th Legisla-
ture, Regular Session, 2015, which amended Health and Safety
Code, §82.008, to authorize the submission of data through a
health information exchange, and provide updated language of
adopted rules to enhance the understanding of the program rules
for the Texas Cancer Registry. The amendments will provide the
additional option for health care providers to report data through
a health information exchange.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 91.1 - 91.12 have been
reviewed and the department has determined that reasons for
adopting the sections continue to exist because rules on this
subject are required to comply with statutory requirements and
to effectively operate the program.

SECTION-BY-SECTION SUMMARY

The amendments to §91.2 include deleting the definition of
"branch" and replacing references to the "branch" with "Texas
Cancer Registry" or "Department of State Health Services;" this
change was preemptive as the Health and Human Services
Transformation may affect future organizational structure. Addi-
tionally, the definition of "personal cancer data" was deleted and
replaced with a new definition of "confidential cancer data" to
better clarify distinctions in the types of data. In addition, a new
definition for "reporting entity" was added to provide context for
amendments related to health information exchange as a result
of the passage of HB 2641, as well as subsequent reordering
and renumbering of section.

Additional revisions were made to §91.2(3) and §91.4(b)(2), re-
placing the references to "cancer reporters" with "reporting enti-
ties" to provide for consistent language throughout the rule text.
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The amendments to §91.4 include replacing references to
"branch" with "Texas Cancer Registry."

The amendments to §91.6 include adding language to subsec-
tion (a) to allow for the submission of data to the Texas Cancer
Registry through a health information exchange.

The amendments to §91.7 include replacing the reference to
"branch" with "Texas Cancer Registry."

The amendments to §91.9 include inserting "cancer" in subsec-
tion (c) to clarify the requests for confidential or statistical cancer
data.

The amendments to §91.11 include replacing references to
"branch" with "Texas Cancer Registry," removing the phrase
"and printed," and adding an email address contact in subsec-
tion (a) as another method of requesting information or cancer
data. In subsection (b)(3), the word "sent" was replaced with
"submitted" to be consistent with rule text.

The amendments to §91.12 include adding an email address
contact, replacing a reference to "Institutional Review Board"
with the "Texas Cancer Registry" in the mailing address in sub-
section (a)(1). The references to "branch" are being replaced
with "Texas Cancer Registry." The name of §91.12 is revised
to "Requests and Release of Confidential Cancer Data" and
throughout the rule, "confidential cancer data" is replacing the
references to "personal cancer data."

COMMENTS

The department, on behalf of the commission, has reviewed and
prepared a response to the comment received regarding the pro-
posed rules during the comment period, which the commission
has reviewed and accepts. The department received a comment
from Lynda Woolbert, MS, RN, CPNP-PC, FAANP, the CEO of
the Coalition for Nurses in Advanced Practice (CNAP). The com-
menter was not against the rules in their entirety; however, the
commenter suggested a recommendation for change as follows.

COMMENT: The Coalition for Nurses in Advanced Practice
(CNAP) submitted a comment suggesting the inclusion of ad-
vanced practice registered nurses (APRNs) in §91.4(b)(1)(H) to
allow clinical laboratories to more accurately report the name
and address of the referring provider, as APRNs perform proce-
dures and submit specimens to clinical pathology laboratories.

RESPONSE: The commission disagrees because the rule lan-
guage is sufficient and consistent with the Texas Cancer Inci-
dence Reporting Act, Health and Safety Code, Chapter 82. The
rule in question, §91.4(b)(1)(H), lists what reportable information
could be included in clinical laboratory information, and is not a
comprehensive list. Section 91.4(b)(1)(H) refers to what informa-
tion may be included in the report and does not specify the re-
porting entity or person. Additionally, the current statute is aimed
at the accountability of health care facilities, clinical laboratories,
and health care practitioners (Health and Safety Code, §82.008),
as defined in the statute (Health and Safety Code, §82.002). The
rule as currently written would not prohibit an APRN from includ-
ing his or her information where appropriate for clinical labora-
tory reporting. No change to the rule was made as a result of
this comment.

Section 91.2 and §91.4 are adopted with changes to the pro-
posed text as published in the November 18, 2016, issue of
the Texas Register. The department is revising §91.2(3) and
§91.4(b)(2) by replacing the references to "cancer reporter" with

"reporting entity" to provide consistent language throughout the
rules.

LEGAL CERTIFICATION

The Department of State Health Services, General Counsel, Lisa
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the
agencies' legal authority.

STATUTORY AUTHORITY

The amendments will be adopted under Health and Safety
Code, §82.008, which provides the department with the author-
ity to accept submissions of data through a health information
exchange; and Government Code, §531.0055, and Health
and Safety Code, §1001.075, which authorize the Executive
Commissioner of the Health and Human Services Commission
to adopt rules and policies necessary for the operation and
provision of health and human services by the department and
for the administration of Health and Safety Code, Chapter 1001.
Review of the rules implements Government Code, §2001.039.

$91.2.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Act--The Texas Cancer Incidence Reporting Act, Texas
Health and Safety Code, Chapter 82.

(2) Cancer--Includes a large group of diseases character-
ized by uncontrolled growth and spread of abnormal cells; any condi-
tion of tumors having the properties of anaplasia, invasion, and metas-
tasis; a cellular tumor the natural course of which is fatal, including
intracranial and central nervous system malignant, borderline, and be-
nign tumors as required by the national program of cancer registries;
and malignant neoplasm, other than non-melanoma skin cancers such
as basal and squamous cell carcinomas.

(3) Cancer Reporting Handbook--The Texas Cancer Reg-
istry's manual for reporting entities that documents reporting proce-
dures and format.

(4) Clinical laboratory--An accredited facility in which
tests are performed identifying findings of anatomical changes; speci-
mens are interpreted and pathological diagnoses are made.

(5) Confidential cancer data--Information that includes
items that may identify an individual, and is subject to Health and
Safety Code, §82.009.

(6) Department--Department of State Health Services.

(7) Health care facility--A general or special hospital as de-
fined by the Health and Safety Code, Chapter 241; an ambulatory sur-
gical center licensed under the Health and Safety Code, Chapter 243;
an institution licensed under the Health and Safety Code, Chapter 242;
or any other facility, including an outpatient clinic, that provides diag-
nostic or treatment services to patients with cancer.

(8) Health care practitioner--A physician as defined by Oc-
cupations Code, §151.002 or a person who practices dentistry as de-
scribed by the Occupations Code, §251.003.

(9) Quality assurance--Operational procedures by which
the accuracy, completeness, and timeliness of the information reported
to the department can be determined and verified.

(10) Report--Information provided to the department that
notifies the appropriate authority of the occupancy of a specific cancer
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in a person, including all information required to be provided to the
department.

(11) Reporting Entity--A reporting entity may include a
health care facility, clinical laboratory, health care practitioner, or a
health information exchange as defined by Health and Safety Code,
§182.151.

(12) Research--A systematic investigation, including
research development, testing, and evaluation, designed to develop or
contribute to generalizable knowledge.

(13) Statistical cancer data--Aggregate presentation of in-
dividual records on cancer cases excluding patient identifying informa-
tion.

(14) Texas Cancer Registry--The cancer incidence report-
ing system administered by the Department of State Health Services.

§91.4.  What to Report.

(a) Reportable conditions.

(1) The cases of cancer to be reported to the Texas Cancer
Registry are as follows:

(A) all neoplasms with a behavior code of two or three
in the most current edition of the International Classification on Dis-
eases for Oncology (ICD-O) of the World Health Organization with the
exception of those designated by the Texas Cancer Registry as non-re-
portable in the Cancer Reporting Handbook; and

(B) all benign and borderline intracranial and central
nervous system neoplasms as required by the national program of can-
cer registries.

(2) Codes and taxa of the most current edition of the Inter-
national Classification of Diseases, Clinical Modification of the World
Health Organization which correspond to the Texas Cancer Registry's
reportable list are specified in the Cancer Reporting Handbook.

(b) Reportable information.

(1) Except as provided in paragraph (2) of this subsection
and health care practitioners in §91.5(c) of this title (relating to When
to Report), those data required to be reported for each cancer case shall
include:

(A) name, address, zip code, and county of residence;

(B) social security number, date of birth, gender, race
and ethnicity, marital status, birthplace, and primary payer at time of
diagnosis, to the extent such information is available from the medical
record;

(C) information on industrial and occupational history,
smoking status, height and weight to the extent such information is
available from the medical record;

(D) diagnostic information including the cancer site and
laterality, cell type, tumor behavior, markers, grade and size, stage of
disease, date of diagnosis, diagnostic confirmation method, sequence
number, and other primary tumors;

(E) first course of cancer-related treatment, including
dates and types of procedures;

(F) text information to support cancer diagnosis, stage
and treatment codes;

(G) health care facility or practitioner related informa-
tion including reporting institution number, casefinding source, type
of reporting source, medical record number, registry number, tumor
record number, class of case, date of first contact, date of last contact,

vital status, facility referred from, facility referred to, managing physi-
cian, follow-up physician, date abstracted, abstractor, and electronic
record version; and

(H) clinical laboratory related information including
laboratory name and address, pathology case number, pathology report
date, pathologist, and referring physician name and address.

(2) The department or its authorized representative may ex-
empt a reporting entity from providing specific reportable data items
delineated in paragraph (1) of this subsection to the extent that those
data to be exempted are not collected by the reporting entity.

(3) Except as provided in §91.6(b) of this title (relating to
How to Report), each report shall:

(A) Dbeelectronically readable and contain all data items
required in paragraph (1) of this subsection;

(B) be fully coded and in a format prescribed by the
Texas Cancer Registry;

(C) meet all quality assurance standards utilized by the
Texas Cancer Registry;

(D) in the case of individuals who have more than one
form of cancer, be submitted separately for each primary cancer diag-
nosed;

(E) be submitted to the Texas Cancer Registry electron-
ically; and

(F) Dbe transmitted by secure means at all times to pro-
tect the confidentiality of the data.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701044

Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: April 2, 2017

Proposal publication date: November 18, 2016

For further information, please call: (512) 776-6972
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CHAPTER 97. COMMUNICABLE DISEASES
SUBCHAPTER A. CONTROL OF
COMMUNICABLE DISEASES

25 TAC §§97.3,97.4,97.13

The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts amendments to
§§97.3, 97.4 and 97.13, concerning the control of communica-
ble diseases. Amendments to §97.3 and §97.4 are adopted with
changes to the proposed text as published in the November 18,
2016, issue of the Texas Register (41 TexReg 9085). Section
97.13 is adopted without changes, and therefore, the section will
not be republished.

BACKGROUND AND PURPOSE

The purpose of the amendments is to clarify the conditions and
diseases that must be reported; clarify the minimal reportable
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information requirements for the conditions and diseases; and
adjust the list of reportable diseases to include diseases and
conditions of concern to public health. The amendments com-
ply with guidance from the Centers for Disease Control and Pre-
vention (CDC) regarding surveillance for reportable conditions,
and allow the department to conduct more relevant and efficient
disease surveillance. The amendments comply with Health and
Safety Code, Chapter 81, which requires the department to iden-
tify each communicable disease or health condition which is re-
portable under the chapter.

House Bill (HB) 2641, 84th Legislature, Regular Session, 2015,
amended Health and Safety Code, §81.044, authorizing the sub-
mission of data through a health information exchange (HIE).
The amendments will provide the additional option for health
care providers to report data through a health information ex-
change.

SECTION-BY-SECTION SUMMARY

The amendments to §97.3(a)(2)(A), §97.4(a)(1), and §97.13(c),
delete "causing severe acute respiratory disease" in "novel coro-
navirus causing severe acute respiratory disease" to make sure
that all novel coronavirus infections get reported and fully inves-
tigated, not just the severe cases. In addition, §97.3(a)(2)(A)
adds language to clarify what hepatitis B is reportable.

The amendments to §97.3(a)(3)(B), (C), and (D), update the
names of the revised Tuberculosis forms and specify the min-
imal information that should be reported.

Language is added in §97.3(a)(3)(K) to encourage the reporting
of "test type" by healthcare providers. In addition, the words "or
practitioners" are added to be more inclusive of reporting entities.

The amendments to §97.3(a)(4), add "diphtheria (Corynebacte-
ria diphtheria from any site)," "salmonellosis, including typhoid
fever (Salmonella species)," and "all Streptococcus pneumo-
niae, invasive, in children under five years old (Streptococcus
pneumoniae from normally sterile sites)," to the list of "Diseases
requiring submission of cultures."

The amendments to §97.4(a)(1) and §97.4(a)(2) update the lan-
guage to clarify when and how to report a condition or isolate. In
addition, §97.4(a)(2) updates the reporting period for "mumps"
from weekly to one day reporting.

The amendments to §97.4(a)(5) add language to cover possi-
ble electronic reporting including reporting by HIEs in response
to amendments to HB 2641. Amendments allow electronic sub-
mission with restrictions for security, process requirements, and
exceptions for conditions that must be reported immediately by
phone and within one day.

COMMENTS

The department, on behalf of the commission, reviewed and
prepared responses to the comments received regarding the
proposed rules during the comment period, which the commis-
sion has reviewed and accepts. The department received writ-
ten comments from the Coalition for Nurses in Advanced Prac-
tice (CNAP); Texas Medical Association Committee on Infectious
Diseases; San Antonio Metropolitan Health District; Austin Pub-
lic Health; and Harris County Public Health. The commenters
were not against the rules in their entirety; however, the com-
menters suggested recommendations for change as discussed
in the summary of comments.

COMMENT: A staff member from CNAP recommended the ad-
dition of the terms "or practitioner" to §97.3(a)(3)(K) to be more

inclusive of reporting entities who submit specimens to clinical
laboratories.

RESPONSE: The commission agrees and §97.3(a)(3)(K) was
amended to add "or practitioner” to be included in the reporting
entities.

The department received comments in opposition to making in-
fluenza-associated adult deaths reportable as follows.

COMMENT: A commenter from the Texas Medical Association
Committee on Infectious Diseases stated that they do not cur-
rently support the proposal to extend statewide reporting of "in-
fluenza mortality" to include deaths in adults.

Some of the concerns with the proposal included:

-the number of adult deaths from influenza is greater than the
number of pediatric deaths from influenza;

-mortality from influenza and laboratory confirmation of influenza
in adults is more complicated than it is in young children;

-many local public health officials may not have the resources to
carry out this reporting requirement; and

-variability in local capacity for detecting and reporting influenza-
associated adult deaths would affect the accuracy of data gath-
ered across Texas.

Additionally, the commenter suggested that there are some ex-
isting surveillance tools that could be strengthened such as re-
porting influenza outbreaks in long-term care facilities.

COMMENT: A commenter from the San Antonio Metropolitan
Health District stated that they are strongly recommending
against mandatory reporting of "adult influenza-associated
deaths."

Some of the concerns with the proposal included:

-the workload for San Antonio Metropolitan Health District
and hospital staff would increase and the mandate would be
unfunded;

-questions on how will the rule change improve early detection
or control of influenza;

-the CDC already possesses well-established statistical meth-
ods for estimating influenza-associate adult mortality; and

-the rule changes were not initiated by the CDC or the Council
of State and Territorial Epidemiologists.

COMMENT: A commenter from Austin Public Health stated that
adding "influenza-associated death" to the reportable disease list
will create an unnecessary burden for local health departments.
The commenter also stated that this change would have fiscal
implications.

COMMENT: A commenter from Harris County Public Health
stated that quantifying "influenza-related deaths" is overall a
good thing, but the concerns included:

-additional adult flu-associated death investigations and data
collection required to be able to report such statistics may
increase the workload of local health departments, hospital
infection prevention teams and physicians;

-that their current flu surveillance system does a sufficient job
describing flu activity and the number of pediatric deaths is a
good proxy for flu severity in any given year; and
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-that there are other less burdensome means of achieving quan-
tifiable flu-related death information.

In order to implement the suggested changes, the commenter
stated that they would need additional resources and staff to im-
plement this mandate. As an alternative, the commenter sug-
gested that the department provides resources to encourage
collaboration among local health departments, local vital statis-
tics units and hospitals to establish a system of electronic data
retrieval for influenza associated mortalities, hospital/Intensive
Care Units admissions, and other relevant variables.

RESPONSE: The commission agrees with the commenters and
has decided to keep "influenza-associated pediatric mortality" as
a notifiable disease condition in the State of Texas and not to
move forward with the proposed change of "influenza-associated
mortality" as a notifiable disease condition.

In §97.3(a)(2)(A), "influenza-associated mortality" was amended
to "influenza-associated pediatric mortality" as a notifiable con-
dition in the state.

In §97.4(a)(2), "influenza-associated pediatric mortality" was
added back in the list of conditions that are reportable within
one working day.

LEGAL CERTIFICATION

The Department of State Health Services, General Counsel, Lisa
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the
agencies' legal authority.

STATUTORY AUTHORITY

The amendments are authorized by Health and Safety Code,
§81.004, which authorizes rules necessary for the effective
administration of the Communicable Disease Prevention and
Control Act; §81.042, which requires a rule on the exclusion
of children from schools; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Health and Safety
Code, Chapter 1001.

$97.3.
mit.

What Condition to Report and What Isolates to Report or Sub-

(a) Humans.
(1) Identification of notifiable conditions.

(A) A summary list of notifiable conditions and report-
ing time frames is published on the Department of State Health Ser-
vices web site at http://www.dshs.state.tx.us/idcu/investigation/condi-
tions/. Copies are filed in the Emerging and Acute Infectious Disease
Branch, Department of State Health Services, 1100 West 49th Street,
Austin, Texas 78756.

(B) Repetitive test results from the same patient do not
need to be reported except those for mycobacterial infections.

(2) Notifiable conditions or isolates.

(A) Confirmed and suspected human cases of the fol-
lowing diseases/infections are reportable: acquired immune deficiency
syndrome (AIDS); amebiasis; amebic meningitis and encephalitis;
anaplasmosis; ancylostomiasis; anthrax; arboviral infections includ-
ing, but not limited to, those caused by California serogroup virus,
chikungunya virus, dengue virus, Eastern equine encephalitis (EEE)

virus, St. Louis encephalitis (SLE) virus, Western equine encephalitis
(WEE) virus, yellow fever virus, West Nile (WN) virus, and Zika
virus; ascariasis; babesiosis; botulism, adult and infant; brucellosis;
campylobacteriosis; carbapenem resistant Enterobacteriaceae (CRE);
Chagas disease; chancroid; chickenpox (varicella); Chlamydia tra-
chomatis infection; cryptosporidiosis; cyclosporiasis; diphtheria;
echinococcosis; ehrlichiosis; fascioliasis; gonorrhea; Haemophilus
influenzae, invasive; Hansen's disease (leprosy); hantavirus infection;
hemolytic uremic syndrome (HUS); hepatitis A, acute hepatitis B
infection, hepatitis B acquired perinatally (child), any hepatitis B
infection identified prenatally or at delivery (mother), acute hepatitis
C infection, and acute hepatitis E infection; human immunodefi-
ciency virus (HIV) infection; influenza-associated pediatric mortality;
legionellosis; leishmaniasis; listeriosis; Lyme disease; malaria;
measles (rubeola); meningococcal infection, invasive; multidrug-re-
sistant Acinetobacter (MDR-A); mumps; novel coronavirus; novel
influenza; paragonimiasis; pertussis; plague; poliomyelitis, acute
paralytic; poliovirus infection, non-paralytic; prion diseases, such as
Creutzfeldt-Jakob disease (CJD); Q fever; rabies; rubella (including
congenital); salmonellosis, including typhoid fever; Shiga toxin-pro-
ducing Escherichia coli infection; shigellosis; smallpox; spotted
fever group rickettsioses (such as Rocky Mountain spotted fever);
streptococcal disease: invasive group A, invasive group B, or invasive
Streptococcus pneumoniae; syphilis; Taenia solium and undifferen-
tiated Taenia infections, including cysticercosis; tetanus; trichinosis;
trichuriasis; tuberculosis (Mycobacterium tuberculosis complex);
tuberculosis infection; tularemia; typhus; vancomycin-intermediate
Staphylococcus aureus (VISA); vancomycin-resistant Staphylococcus
aureus (VRSA); Vibrio infection, including cholera (specify species);
viral hemorrhagic fever; and yersiniosis.

(B) Inaddition to individual case reports, any outbreak,
exotic disease, or unusual group expression of disease that may be
of public health concern should be reported by the most expeditious
means.

(3) Minimal reportable information requirements. The
minimal information that shall be reported for each disease is as
follows:

(A) AIDS, chancroid, Chlamydia trachomatis infec-
tion, gonorrhea, HIV infection, and syphilis shall be reported in
accordance with Subchapter F of this chapter (relating to Sexually
Transmitted Diseases Including Acquired Immune Deficiency Syn-
drome (AIDS) and Human Immunodeficiency Virus (HIV));

(B) for tuberculosis disease - complete name, date of
birth, physical address and county of residence, country of origin, in-
formation on which diagnosis was based or suspected. In addition, if
known, radiographic or diagnostic imaging results and date(s); all in-
formation necessary to complete the most recent versions of depart-
ment reporting forms: Report of Case and Patient Services, Report
of Follow-up and Treatment for Contacts to TB Cases and Suspects;
and Report of Verified Case of Tuberculosis; laboratory results used to
guide prescribing, monitoring or modifying antibiotic treatment regi-
mens for tuberculosis to include, but not limited to, liver function stud-
ies, renal function studies, and serum drug levels; pathology reports
related to diagnostic evaluations of tuberculosis; reports of imaging or
radiographic studies; records of hospital or outpatient care to include,
but not limited to, histories and physical examinations, discharge sum-
maries and progress notes; records of medication administration to in-
clude, but not limited to, directly observed therapy (DOT) records, and
drug toxicity and monitoring records; a listing of other patient medica-
tions to evaluate the potential for drug-drug interactions; and copies of
court documents related to court ordered management of tuberculosis.
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(C) for contacts to a known case of tuberculosis - com-
plete name; date of birth; physical address; county of residence; eval-
uation and disposition; and all information necessary to complete the
most recent versions of department reporting forms: Report of Fol-
low-up and Treatment for Contacts to TB Cases and Suspects; and Re-
port of Case and Patient Services;

(D) for other persons identified with TB infection
- complete name; date of birth; physical address and county of
residence; country of origin; diagnostic information; treatment infor-
mation; medical and population risks; and all information necessary
to complete the most recent versions of department reporting form:
Report of Case and Patient Services.

(E) for hepatitis B (chronic and acute) identified prena-
tally or at delivery - mother's name, address, telephone number, age,
date of birth, sex, race and ethnicity, preferred language, hepatitis B
laboratory test results; estimated delivery date or date and time of birth;
name and phone number of delivery hospital or planned delivery hos-
pital; name of infant; name, phone number, and address of medical
provider for infant; date, time, formulation, dose, manufacturer, and
lot number of hepatitis B vaccine and hepatitis B immune globulin ad-
ministered to infant;

(F) for hepatitis A, B, C, and E - name, address, tele-
phone number, age, date of birth, sex, race and ethnicity, disease, di-
agnostic indicators (diagnostic lab results, including all positive and
negative hepatitis panel results, liver function tests, and symptoms),
date of onset, pregnancy status, and physician name, address, and tele-
phone number;

(G) for hepatitis B, perinatal infection - name of infant;
date of birth; sex; race; ethnicity; name, phone number and address
of medical provider for infant; date, time, formulation, dose, manufac-
turer, and lot number of hepatitis B vaccine and hepatitis B immune
globulin administered to infant, hepatitis B laboratory test results;

(H) for chickenpox - name, date of birth, sex, race and
ethnicity, address, date of onset, and varicella vaccination history;

(I) for Hansen's disease - name; date of birth; sex; race
and ethnicity; disease type; place of birth; address; telephone number;
date entered Texas; date entered U.S.; education/employment; insur-
ance status; location and inclusive dates of residence outside U.S.; date
of onset and history prior to diagnosis; date of initial biopsy and result;
disease type i.e., tuberculoid, borderline and lepromatous; date initial
drugs prescribed and name of drugs; name, date of birth and relation-
ship of household contacts; and name, address, and telephone number
of physician;

(J) for novel influenza investigations occurring during
an influenza pandemic--minimal reportable information on individual
cases, a subset of cases or aggregate data will be specified by the de-
partment;

(K) forall other notifiable conditions listed in paragraph
(2)(A) of this subsection - name, address, telephone number, age, date
of birth, sex, race and ethnicity, disease, diagnostic indicators (diagnos-
tic lab results, specimen source, test type, and clinical indicators), date
of onset, and physician or practitioner name, address, and telephone
number; and

(L) other information may be required as part of an in-
vestigation in accordance with Texas Health and Safety Code, §81.061.

(4) Diseases requiring submission of cultures. For all an-
thrax (Bacillus anthracis); botulism, adult and infant (Clostridium bo-
tulinum),; brucellosis (Brucella species); diphtheria (Corynebacteria
diphtheria from any site); all Haemophilus influenzae, invasive, in

children under five years old (Haemophilus influenzae from normally
sterile sites); listeriosis (Listeria monocytogenes); meningococcal in-
fection, invasive (Neisseria meningitidis from normally sterile sites or
purpuric lesions); plague (Yersinia pestis); salmonellosis, including ty-
phoid fever (Salmonella species); Shiga toxin-producing Escherichia
coli infection (E.coli O157:H7, isolates or specimens from cases where
Shiga toxin activity is demonstrated); Staphylococcus aureus with a
vancomycin MIC greater than 2 ng/mL; all Streptococcus pneumoniae,
invasive, in children under five years old (Streptococcus pneumoniae
from normally sterile sites); tuberculosis (Mycobacterium tuberculo-
sis complex); tularemia (Francisella tularensis); and vibriosis (Vibrio
species) - pure cultures (or specimens as indicated in this paragraph)
shall be submitted accompanied by a current department Specimen
Submission Form.

(5) Laboratory reports. Reports from laboratories shall in-
clude patient name, identification number, address, telephone number,
age, date of birth, sex, race and ethnicity; specimen submitter name,
address, and phone number; specimen type; date specimen collected;
disease test and test result; normal test range; date of test report; and
physician name and telephone number.

(b) Animals.

(1) Clinically diagnosed or laboratory-confirmed animal
cases of the following diseases are reportable: anthrax, arboviral
encephalitis, tuberculosis (Mycobacterium tuberculosis complex) in
animals other than those housed in research facilities, and plague.
Also, all non-negative rabies tests performed on animals from Texas
at laboratories located outside of Texas shall be reported; all non-neg-
ative rabies tests performed in Texas will be reported by the laboratory
conducting the testing. In addition to individual case reports, any
outbreak, exotic disease, or unusual group expression of disease
which may be of public health concern should be reported by the most
expeditious means.

(2) The minimal information that shall be reported for each
disease includes species and number of animals affected, disease or
condition, name and phone number of the veterinarian or other per-
son in attendance, and the animal(s) owner's name, address, and phone
number. Other information may be required as part of an investigation
in accordance with Texas Health and Safety Code, §81.061.

§97.4.  When and How to Report a Condition or Isolate

(a) Humans.

(1) The following notifiable conditions are public health
emergencies and suspect cases shall be reported immediately by phone
to the local health authority or the appropriate Department of State
Health Services regional epidemiology office: anthrax; botulism; diph-
theria; measles (rubeola); meningococcal infection, invasive; novel
coronavirus; novel influenza; poliomyelitis, acute paralytic; plague;
rabies; smallpox; tularemia; vancomycin-intermediate Staphylococcus
aureus (VISA); vancomycin-resistant Staphylococcus aureus (VRSA);
viral hemorrhagic fever; yellow fever; and any outbreak, exotic dis-
ease, or unusual group expression of disease that may be of public
health concern.

(2) The following notifiable conditions shall be reported
by fax or phone within one working day of identification as a suspected
case: brucellosis; carbapenem resistant Enterobacteriaceae (CRE);
hepatitis A, acute; hepatitis B, perinatal infection; influenza-associ-
ated pediatric mortality; multidrug-resistant Acinetobacter (MDR-A)
species; mumps; pertussis; poliovirus infection, non-paralytic; Q
fever; rubella (including congenital); tuberculosis (Mycobacterium
tuberculosis complex); and Vibrio infection (including cholera).
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(3) AIDS, chancroid, Chlamydia trachomatis infection,
gonorrhea, HIV infection, and syphilis shall be reported in accordance
with Subchapter F of this chapter (relating to Sexually Transmitted
Diseases Including Acquired Immune Deficiency Syndrome (AIDS)
and Human Immunodeficiency Virus (HIV)).

(4) Tuberculosis antibiotic susceptibility results should be
reported by laboratories no later than one week after they first become
available.

(5) For all other notifiable conditions not listed in para-
graphs (1) - (4) of this subsection, reports of disease shall be made no
later than one week after a case or suspected case is identified.

(A) Transmittal may be by telephone, fax, mail, courier,
or electronic transmission.

(i) Ifbymail or courier, the reports shall be on a form
provided by the department and placed in a sealed envelope addressed
to the attention of the appropriate receiving source and marked "Con-
fidential."

(i)  Any electronic transmission of the reports must
provide at least the same degree of protection against unauthorized dis-
closure as those of mail or courier transmittal, be by express written
agreement with the receiving agency, utilize a format prescribed by the
receiving agency, and be validated as accurate.

(B) A health information exchange (HIE) organization
as defined by Health and Safety Code, §182.151, may transmit reports
on behalf of providers required to report in §97.2(a) - (d) of this title
(relating to Who Shall Report) in accordance with Health and Safety
Code, Chapter 182, Subchapter D. Health Information Exchanges, and
all other state and federal law as follows:

(i) The receiving agency has published message
standards.

(i) A method of secure transmission has been es-
tablished between the HIE and the receiving agency and transmissions
have been tested with the receiving agency and established as meeting
the data exchange standards and conveying information accurately.

(iii) Reporting by the HIE has been requested and
authorized by the appropriate health care provider, practitioner, physi-
cian, facility, clinical laboratory, or other person who is required to
report health-related information.

(iv) HIE reports may be made in addition to but shall
not replace reports listed in paragraphs (1) - (2) of this subsection.

(6) All diseases requiring submission of cultures in
§97.3(a)(4) of this title (relating to What Condition to Report and
What Isolates to Report or Submit) shall be submitted as they become
available.

(b) Animals. Reportable conditions affecting animals shall be
reported within one working day following the diagnosis.

§97.13.  Death of a Person with Certain Communicable Diseases.

(a) If aphysician has knowledge that a person had, at the time
of death, a communicable disease listed in subsection (c) of this sec-
tion, then the hospital administrator, clinic administrator, nurse, or the
physician shall affix or cause to be affixed a tag on the body, preferably
the great toe.

(b) The tag shall be on card stock paper and shall be no
smaller than five centimeters by ten centimeters. The tag shall include
the words "COMMUNICABLE DISEASE--BLOOD/BODY SUB-
STANCE PRECAUTIONS REQUIRED" in letters no smaller than
six millimeters in height. The name of the deceased person shall be

written on the tag. The tag shall remain affixed to the body until the
preparation of the body for burial has been completed.

(c) Diseases that shall require tagging are acquired immune
deficiency syndrome (AIDS); anthrax; brucellosis; cholera; Hantavirus
pulmonary syndrome; hepatitis, viral; human immunodeficiency virus
(HIV) infection; novel coronavirus; novel influenza; plague; prion dis-
eases, such as Creutzfeldt-Jakob disease (CJD); Q fever; rabies; Rocky
Mountain spotted fever; smallpox; syphilis; tuberculosis (Mycobac-
terium tuberculosis complex); tularemia; and viral hemorrhagic fever.

(d) All persons should routinely practice standard infection
control procedures when performing postmortem care on a deceased
person who is known or suspected of having a communicable disease
listed in subsection (c¢) of this section.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701035

Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: April 2, 2017

Proposal publication date: November 18, 2016

For further information, please call: (512) 776-6972
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CHAPTER 100. IMMUNIZATION REGISTRY
25 TAC §100.1, §100.11

The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), adopts an amendment to §100.1 and new
§100.11, concerning the requirement to allow health information
exchanges (HIEs) access to the immunization registry. Section
100.1 and §100.11 are adopted without changes to the proposed
text as published in the November 18, 2016, issue of the Texas
Register (41 TexReg 9088) and therefore, the sections will not
be republished.

BACKGROUND AND PURPOSE

The amendment and new section are necessary to comply with
House Bill (HB) 2641, 84th Legislature, Regular Session, 2015,
which amended Health and Safety Code, Chapter 161, Sub-
chapter B, Immunizations, and directed the department to allow
the immunization registry to exchange data elements with an HIE
as defined in Health and Safety Code, §182.151.

SECTION-BY-SECTION SUMMARY

The adopted amendment to §100.1 adds the definition of an HIE
as defined in Health and Safety Code, §182.151.

The adopted new §100.11 will allow the immunization registry to
exchange data elements with an HIE as defined in Health and
Safety Code, §182.151. The adopted new rule will clarify proce-
dures and requirements for the exchange of data between the
immunization registry and HIEs. The new rule will stipulate that
data access and transmittal will be subject to provisions of the
department's data usage agreement and will state that access
and transmittal of immunization registry data by an HIE must be
made for immunization registry purposes only.
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COMMENTS

The department, on behalf of the commission, did not receive
any comments regarding the proposed rules during the comment
period.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the
agencies' legal authority.

STATUTORY AUTHORITY

The amendment and new rule are adopted under Health and
Safety Code, Chapter 161, which provides the department with
the authority to allow Health Information Exchanges access to
the immunization registry; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the Ex-
ecutive Commissioner of the Health and Human Services Com-
mission to adopt rules and policies necessary for the operation
and provision of health and human services by the department
and for the administration of Health and Safety Code, Chapter
1001.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701036

Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: April 2, 2017

Proposal publication date: November 18, 2016

For further information, please call: (512) 776-6972

¢ ¢ ¢

CHAPTER 103. INJURY PREVENTION AND
CONTROL

25 TAC §§103.1 - 103.8

The Executive Commissioner of the Health and Human Services
Commission (commission), on behalf of the Department of State
Health Services (department), adopts amendments to §§103.1 -
103.8, concerning injury prevention and control without changes
to the proposed text as published in the November 11, 2016,
issue of the Texas Register (41 TexReg 8903) and therefore, the
sections will not be republished.

BACKGROUND AND PURPOSE

Government Code, §2001.039, requires that each state agency
review and consider for re-adoption each rule adopted by that
agency pursuant to Government Code, Chapter 2001 (Admin-
istrative Procedure Act). Sections 103.1 - 103.8 have been re-
viewed in their entirety and the department has determined that
reasons for adopting the sections continue to exist because rules
on this subject are needed.

The department administers the state program for Injury Epi-
demiology and Surveillance. The Emergency Medical Services
(EMS) & Trauma Registries system is operated by the Injury Epi-
demiology and Surveillance Branch (the Program) that collects

data on reportable injuries and EMS runs submitted by the re-
porting health care providers (physicians, medical examiners,
justices of the peace, hospitals, and acute and post-acute care
rehabilitation facilities) and EMS providers.

The rules implement Health and Safety Code, Chapter 92 for
the prevention and control of injuries in Texas by establishing
and maintaining a trauma reporting and analysis system, inves-
tigating injuries, and providing injury related information for pre-
vention. Senate Bill (SB) 219, 84th Texas Legislature, Regular
Session, 2015, amended Health and Safety Code, Chapter 92
and replaced the "Texas Board of Health" that was abolished with
the "Executive Commissioner" and the "department.”

The Program develops reporting requirements, maintains reg-
istries operations, conducts data analysis, prepares reports, and
provides information for injury prevention and control in Texas.
The amendments to the rules clarify the rules for reporting enti-
ties. The rule revisions are expected to increase reporting, im-
prove data quality (timeliness, accuracy, and completeness), im-
prove compliance with reporting requirements, and ensure se-
cure access to data by authorized system users.

SECTION-BY-SECTION SUMMARY

Changes made throughout the sections include various gram-
matical, punctuations, and formatting changes. Also, any refer-
ence to the "Texas EMS/Trauma Registry" has been changed to
the "Texas EMS & Trauma Registries" or "Registries" in §§103.1
- 103.8. In addition to these changes, more specific changes in-
cluded in the sections are described as follows.

Section 103.1(a) is being revised to replace the "Texas Board of
Health" which was abolished with the "Executive Commissioner."
In subsection (b), the references to "Commissioner" were re-
placed with "Executive Commissioner."

Section 103.2 defines the key words and terms used in the rule.
The definitions of "business associate" and "paper reporting"
were deleted because they are no longer relevant terms. The
definitions for "data dictionaries" and "no reportable data" were
added because these terms were not previously defined and are
included in the rules. The definitions of "run," "spinal cord in-
jury," "submersion injury," "traumatic brain injury," and "traumatic
injury" were removed and included in the new definition of "re-
portable event."

Section 103.4 specifies reporting entities and lists reportable in-
juries and events. The list of reportable injuries and events was
clarified for hospitals. The phrase "if reporting for a physician"
was added to the reporting entities for a hospital and for an acute
or post-acute rehabilitation facility.

Section 103.5 specifies reporting requirements for EMS
providers. The section was revised to clarify the require-
ments for reporting "no reportable data" (NRD) and the use of
third-party services to submit data to the department on behalf
of the reporting entity.

Section 103.6 specifies the reporting requirements for physi-
cians, medical examiners, and justices of the peace. This
section was revised to clarify reporting requirements, such as
the submittal of data electronically within ninety calendar days
of the date of examination. The section also specifies that hos-
pitals may fulfill reporting requirements on behalf of a physician
as stated in §103.7. Language was also added concerning the
use of third-party services to submit data to the department on
behalf of the reporting entity.
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Section 103.7 specifies the reporting requirements for hospitals
if reporting on behalf of physicians. The section was revised to
clarify the requirements for reporting, including electronic report-
ing within ninety calendar days, submission of NRD on a monthly
basis as appropriate, and use of third-party services to submit
data.

Section 103.8 specifies the reporting requirements for acute or
post-acute rehabilitation facilities if reporting on behalf of physi-
cians. The section was revised to clarify the requirements for re-
porting including electronic reporting within ninety calendar days,
submission of NRD on a monthly basis as appropriate, and use
of third-party services to submit data.

COMMENTS

The department, on behalf of the commission, did not receive
any comments regarding the proposed rules during the comment
period.

LEGAL CERTIFICATION

The Department of State Health Services, General Counsel, Lisa
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the
agencies' legal authority.

STATUTORY AUTHORITY

The amendments are authorized by Health and Safety Code,
§92.003, which requires the department to establish guidelines
by rule for conducting injury surveillance by developing the re-
porting requirements of reportable injuries and events in Texas;
Health and Safety Code, §773.112, which authorizes the depart-
ment to adopt rules establishing requirements for data collection,
including trauma incidence reporting; and Government Code,
§531.0055, and Health and Safety Code, §1001.075, which au-
thorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by
the department and for the administration of Health and Safety
Code, Chapter 1001. Review of the sections implements Gov-
ernment Code, §2001.039.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 13, 2017.

TRD-201701039

Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: April 2, 2017

Proposal publication date: November 11, 2016

For further information, please call: (512) 776-6972

¢ ¢ ¢

CHAPTER 412. LOCAL MENTAL HEALTH
AUTHORITY RESPONSIBILITIES
SUBCHAPTER I. MENTAL HEALTH CASE
MANAGEMENT

25 TAC §412.403

The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), adopts an amendment to §412.403, con-
cerning mental health case management services. An amend-
ment to §412.403 is adopted without changes to the proposed
text as published in the November 18, 2016 issue of the Texas
Register (41 TexReg 9089), and therefore, the section will not be
republished.

BACKGROUND AND PURPOSE

The subchapter describes requirements for providing mental
health case management services funded by or through the
department. The purpose of amending this section is to update
the following provisions to expand the definition of "provider" to
include a Local Behavioral Health Authority (LBHA) and sub-
contractors of an LBHA. This will allow LBHAs to subcontract for
general revenue-funded case management services, and allow
for continuity of care between Managed Care Organizations
(MCOs) and LBHA provider networks. Fee for Service Medicaid
recipients will continue to receive case management services
at community mental health centers in accordance with the
Medicaid State Plan.

SECTION-BY-SECTION SUMMARY

The amendment to §412.403 revises and adds definitions that
are used in the subchapter.

Section 412.403(25) is being added to include a definition for
an LBHA that states "An entity designated as the local behav-
ioral health authority in accordance with Texas Health and Safety
Code, §533.0356."

Section 412.403(30) is being amended to provide clarification
to expand the definition of provider to include an LBHA and the
LBHA's subcontractors.

COMMENTS

The department, on behalf of the commission, did not receive
any comments regarding the proposed rules during the comment
period.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel,
Lisa Hernandez, certifies that the rule, as adopted, has been
reviewed by legal counsel and found to be a valid exercise of
the agencies' legal authority.

STATUTORY AUTHORITY

The amendment is authorized by Health and Safety Code,
§534.058, which requires the department to develop stan-
dards of care for the services provided by local mental health
authorities and their subcontractors; and Government Code,
§531.0055, and Health and Safety Code, §1001.075, which
authorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by
the department and for the administration of Health and Safety
Code, Chapter 1001.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 7, 2017.
TRD-201700865
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Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: March 27, 2017

Proposal publication date: November 18, 2016

For further information, please call: (512) 776-6972

L4 L4 L4
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE

SUBCHAPTER E. TEXAS WINDSTORM
INSURANCE ASSOCIATION

The commissioner of insurance adopts new 28 TAC §5.4023 and
§8§5.4029 - 5.4041, concerning claim settlement guidelines to be
used by the Texas Windstorm Insurance Association (TWIA).

Additionally, to allow room to adopt the new sections in 28 TAC
Chapter 5, Subchapter E, Division 1, the commissioner adopts
the repeal of 28 TAC Chapter 5, Subchapter E, Division 2, which
includes only §5.4016, concerning reinsurance. The text of re-
pealed §5.4016 is incorporated into new §5.4023, with changes
to update Insurance Code references and to conform to current
Texas Department of Insurance (TDI) rule drafting style.

The new sections are adopted with and without changes to the
proposed text published in the September 9, 2016, issue of the
Texas Register (41 TexReg 6920). Sections 5.4030 - 5.4033,
5.4035, 5.4036, and 5.4038 - 5.4041 are adopted without
changes to the proposed text. Sections §§5.4023, 5.4029,
5.4034, and 5.4037 have nonsubstantive grammatical changes
and nonsubstantive changes made to clarify the sections.

TDI held a public hearing on the proposal on October 28, 2016.
TWIA was the only commenter.

REASONED JUSTIFICATION FOR REPEAL OF §5.4016 AND
ADOPTION OF §5.4023. Section 5.4023, relating to reinsur-
ance, adopts text similar to what was contained in §5.4016,
which is repealed in this order. The text of §5.4016 is incorpo-
rated into §5.4023 to include it in TWIA's plan of operation, and
§5.4016 is repealed to expand the section numbers in 28 TAC
Chapter 5, Subchapter E, Division 1.

The text in §5.4023 differs from repealed §5.4016 in that
§5.4016(d)(2) and (g)(2) required notice and hearing before
the commissioner issued an order approving or disapproving
an excess reinsurer or the amount of payment for the excess
reinsurance, while new §5.4023(d)(2) and (g)(2) do not require
notice and a hearing before the commissioner issues the order.
The new section differs from repealed §5.4016 in this way
because the notice and hearing requirement was removed
from Insurance Code §2210.008 by HB 4409, 81st Legislature,
Regular Session (2009).

New §5.4023 also differs from repealed §5.4016 in the following
ways:

(1) include Insurance Code citations that reflect the recodification
of the Insurance Code;

(2) not include unnecessary definitions; and
(3) draft text consistent with current TDI rule drafting style.

In addition, the text of §5.4023 as adopted has been changed
from the version as proposed for consistency with TDI rule draft-
ing style: the catchline "Payment to the association" has been
added to Subsection (g), and the capital "A" in the word "Asso-
ciation" has been changed to lowercase in the first sentence in
Subsection (g)(1).

REASONED JUSTIFICATION FOR ADOPTION OF §§5.4029 -
5.4041. The new sections are necessary to implement Insur-
ance Code §2210.578, enacted by HB 3, 82nd Legislature, 1st
Called Session (2011). The sections prescribe guidelines TWIA
must use to settle certain claims. The guidelines are based
on the recommendations of a panel of experts, appointed un-
der Insurance Code §2210.578 and charged with recommend-
ing methods or models for determining the extent to which a loss
may be or was incurred as a result of wind, waves, tidal surges,
or rising waters not caused by waves or surges.

TWIA is the residual insurer of last resort for windstorm and hail
insurance coverage in the seacoast territory for those unable to
obtain wind and hail insurance in the private market. TWIA is
similar to other insurers in that it sells policies, collects premiums,
and pays claims. TWIA's largest risk is exposure to catastrophic
losses from hurricanes. Under Insurance Code §2210.005, the
commissioner designates the catastrophe area eligible for TWIA
coverage. The catastrophe area currently includes the 14 first-
tier coastal counties and parts of Harris County.

In August 2013, the commissioner appointed a panel of experts
with the professional expertise and knowledge required by Insur-
ance Code §2210.578(b) to advise TWIA on the extent to which
a loss to insurable property was incurred as a result of wind,
waves, tidal surges, or rising waters not caused by waves or
surges. Because TWIA policies cover loss caused by wind and
exclude loss caused by rising water in its various forms, the dis-
tinction is important for determining TWIA's liability for a claim.

Insurance Code §2210.578 requires the panel to recommend to
the commissioner methods or models for determining the ex-
tent to which a loss may be or was incurred as a result of wind,
waves, tidal surges, or rising waters not caused by waves or
surges for geographic areas or regions designated by the com-
missioner. After considering the panel's recommendations, the
commissioner must publish guidelines that TWIA must use to
settle claims.

The panel developed a methodology, submitted it for peer re-
view, and adjusted it based on the peer review. The panel also
held nine public meetings in Austin and Corpus Christi to pro-
vide updates on the panel's progress. The panel submitted the
final report containing its recommended methodology on April
18, 2016. The report is on TDI's website at tdi.texas.gov/re-
ports/pc/documents/epfinalrpt.pdf.

The panel's recommended methodology estimates the percent-
age of damage each component of a structure sustained due
to wind before the structure was likely destroyed by waves or
surges. These estimates are probabilistic; they represent the
average damage expected for a given structure and do not nec-
essarily reflect what actually happened to the structure. The
methodology also requires that TWIA check the damage esti-
mates against observations. The new sections adopt the panel's
methodology.

Applicability and Definitions
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Section 5.4029 requires TWIA to use the guidelines set out
in §§5.4030 - 5.4041 to prepare for and settle residential slab
claims occurring in National Flood Insurance Program Zones V,
VE, and V1 - V30 as the result of a defined organized weather
system. The section requires use of the guidelines only in these
flood zones because they are the most likely areas where slab
claims will occur.

Sections 5.4029 - 5.4041 apply only when TWIA expects at least
500 residential slab claims. The panel's methodology uses the
probability that a component of a structure will fail as a proxy for
the expected amount of damage to the component. The method-
ology assumes a large number of slab claims. The 500 slab
claim threshold also balances anticipated costs and benefits of
implementation for a particular storm.

TWIA must use the methodology based on an anticipated
number of residential slab claims, regardless of the actual
number TWIA ultimately receives. TWIA will not know the final,
actual number of residential slab claims until after a storm.
While the vast majority of residential slab claims would likely
be made shortly after the storm, policyholders have until the
first anniversary of the date of loss to file claims. Requiring
the wind damage evaluation based on the anticipated number
of residential slab claims provides clear guidance immediately
after a storm as to what claim-settling procedures TWIA must
use.

Section 5.4029 specifies when TWIA must make initial and final
determinations of the number of expected claims resulting from
an organized weather system. The deadlines are based on the
time when TWIA, under its plan of operation, stops writing new
policies in anticipation of an approaching storm and the latest
reasonable time to set up mobile wind measurement platforms.
The definition of an organized weather system is based on the
definition of "named storm" in the National Flood Insurance Act.

Section 5.4030 contains definitions to be used with the guide-
lines.

Section 5.4031 requires TWIA to use both a probabilistic and an
observational approach for residential slab claims when estimat-
ing the extent to which damage to a residence was caused by
wind, waves, tidal surges, or rising waters not caused by waves
or surges.

Sections 5.4031 - 5.4040 require TWIA to implement the panel's
recommended methodology, which includes five components or
modules, as follows:

(1) §5.4032, the property database;

(2) §§5.4033 - 5.4037, the hazard module;
(3) §5.4038, the damage estimation module;
(4) §5.4039, the economic loss module; and
(5) §5.4040, the report generation module.
Property Database

The property database described in §5.4032 consists of informa-
tion on certain characteristics of each TWIA-insured structure to
which the methodology might be applied. For example, this in-
formation includes age of the structure, type of roof covering,
and height of the structure's lowest horizontal structural mem-
ber. The property database also includes high-resolution aerial
and ground photographs of each structure, providing further in-
formation on characteristics of the structure.

Information from the database, along with data on a particular
storm from the hazard module, is used in the damage estimation
module to calculate the probable extent of wind damage to a
given structure. High-resolution aerial photographs also provide
information on the terrain surrounding a structure, which is key
to assessing its wind exposure. The damage estimation module
assumes the worst exposure category in all wind directions for a
structure.

As an enhancement, TWIA may input wind exposure for eight di-
rection sectors into the damage estimation module. TWIA must
populate the property database in advance of a storm and keep
it up to date.

Hazard Module

The hazard module set out in §§5.4033 - 5.4037 provides data
on wind, waves, and storm surges to which a given structure was
exposed for the duration of a storm. To calculate the probable
extent of wind damage to a given structure, the damage estima-
tion module uses:

(1) wind speed and direction time histories;
(2) wave and surge time histories; and
(3) information from the property database.

Because taking measurements at every structure would be cost
prohibitive or technically infeasible, the hazard module requires
taking sufficiently detailed measurements during a storm to en-
able the use of models to project site-specific data.

In developing the hazard module, the expert panel investigated
existing systems for modeling wind fields during a storm. For the
purpose of the recommended methodology, a wind field model or
models must provide site-specific wind speed and direction time
histories and provide a wind field that can be used in a wave and
surge model to generate site-specific wave and surge time his-
tories. The wave and surge model requires input from the wind
field model so that the histories from each model will be spatially
and temporally correlated. The recommended methodology also
requires that wind field models have a minimum amount of er-
ror at each specific site, where error is defined as the difference
between model estimates and the observed wind speeds and di-
rections measured during a storm.

The expert panel investigated three classes of wind field mod-
els by comparing each model's output wind speeds, predicted
with data from Hurricane lke, with observed wind speeds from
Hurricane lke. The expert panel recommended that an observa-
tional model or models be used in the hazard module to generate
wind speed and direction time histories and wave and surge time
histories. The rules require that TWIA use one or more obser-
vational models for this purpose. The rules also require TWIA to
gather the data to be used in the model or models as the expert
panel recommended.

The expert panel recommended inputting the wind field model
into the wave and surge model. In addition, the wave and surge
model requires measurements of waves and water levels dur-
ing a storm and measurements of high-water marks taken af-
ter the storm. The wave and surge model uses these inputs
to generate wave and surge time histories at a given structure.
The expert panel recommended that TWIA contract with firms
or government agencies to gather data during and after a storm
and to develop a wave and surge model. The rules require that
the wave and surge model contain the technical features the ex-
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pert panel recommended and require TWIA to obtain the recom-
mended data.

Damage Estimation Module

The damage estimation module, the use of which is described in
§5.4038, uses wind speed and direction time histories and wave
and surge time histories, along with information on the charac-
teristics of a given structure. The inputs are used to estimate
the percentage of each component in the structure damaged by
wind before the point in time at which waves or surges likely de-
stroyed the structure. The expert panel recommended that TWIA
use these percentages, after validating them with post-storm ob-
servations, to compute the total loss due to wind that occurred
during a storm. The rules require that TWIA use the damage es-
timation module, defined in Section 6 and Appendix A of the ex-
pert panel's report and incorporated into the rules by reference.

The damage estimation module requires two independent de-
terminations of probability: the probability that waves or surges
destroyed the structure and the probability that wind destroyed
it. For both hazards, the probability will vary throughout the time
history.

The expert panel recommended that TWIA determine the
probability that waves or surges destroyed a structure using an
engineering methodology introduced in a paper in the Journal
of Waterway, Port, Coastal, and Ocean Engineering, a peer-re-
viewed journal published by the American Society of Civil Engi-
neers. The rules cite Tomiczek, T., Kennedy, A., and Rogers, S.
(2014), Collapse Limit State Fragilities of Wood-Framed Resi-
dences From Storm Surge and Waves During Hurricane lke, J.
Waterway, Port, Coastal, and Ocean Eng. ASCE, 140(1), 43-55,
available at dx.doi: 10.1061/(ASCE)WW.1943-5460.0000212.
The paper is available through TWIA at compliance@twia.org.

The probability that wind destroyed a structure will be determined
from the maximum of the probabilities of failure for three key
components of the structure. The expert panel investigated dif-
ferent techniques for estimating component failure probabilities,
including the First-Order, Second-Moment, Mean Value (FOSM-
MV) reliability analysis; the Rackwitz-Fiessler procedure; and
Monte Carlo simulation. The panel chose to use the FOSM-MV
reliability analysis to demonstrate the calculation of failure prob-
abilities in its report, but any of the three techniques can be used
effectively in the damage estimation module. Appendix C of the
expert panel's report discusses the strengths and weaknesses
of the different techniques.

In the damage estimation module, the independent probabili-
ties of destruction by waves and surges and destruction by wind
are used in an equation with the percentage of a given compo-
nent that was damaged by wind before the structure was likely
destroyed by waves or surges. The equation creates a prob-
ability-weighted average of the expected wind damage to the
component before waves and surges likely destroyed the struc-
ture, and the damage that would have occurred if wind destroyed
the structure. The equation is calculated for every component.
Pages 6-3 and 6-4 of the expert panel's report show examples
of how the equation would function with different damage levels
and collapse probabilities.

The damage estimation module uses the probability that a com-
ponent of a structure will fail as a proxy for the expected amount
of damage to the component. This is because damage is es-
timated probabilistically as the average damage expected for a
structure with given characteristics. The average damage ex-

pected can be used when there are a large number of properties
being considered. From Page 6-8 of the expert panel's report:

"As an example, consider roof panel damage in one corner zone
of a roof. Only one piece of plywood may occupy this location
due to the relative sizes of plywood sheets and of roof corner
zones for typical residences. For a single property, only two out-
comes are possible: damage or no damage. If the Damage Es-
timation Module estimates that the probability of damage to the
roof decking in this location is 10 percent, then it is reasonable
to conclude that a single property would not experience damage
to roof decking in this roof area. However, if 100 properties are
under consideration, and the Damage Estimation Module esti-
mates that the probability of damage to the roof decking in this
location is 9 percent, then it is reasonable to conclude that 9 of
100 properties experience damage to roof decking in this area,
and the average damage rate for these 100 properties is 9 per-
cent. Thatis, 9 of 100 properties would experience total damage,
and the other 91 would experience no damage.

"This example demonstrates a fundamental characteristic of the
Damage Estimation Module: the most likely result and the av-
erage result are not the same. The Damage Estimation Module
produces the average result, and because of this characteristic,
the assumption that probability of failure can be considered as
a proxy for damage rate is acceptable. The total damage ratio
for a component over the entire building is the sum of the areas,
weighted by their individual failure probabilities.

"For illustration, consider the following simple hypothetical sce-
nario. One portion of a building roof covers 10 percent of the
roof area, and the probability of failure for this area of roof is 50
percent. If the probabilities of failure in all the other portions of
the roof are zero, then the total damage ratio for the roof is five
percent."

In addition to the probabilistic approach, the damage estimation
module contains an observational approach (not to be confused
with the observational models developed as part of the hazard
module). The rules require TWIA to use this observational ap-
proach, the purpose of which is to check the results from the
probabilistic approach.

Economic Loss Module

The economic loss module set out in §5.4039 contains the ex-
pert panel's recommendation that adjusters use the component
damage estimates from the damage estimation module to deter-
mine the scope of work and associated costs for each compo-
nent. The panel's expertise covers damage to structures, not to
contents. Therefore, the panel also recommended that adjusters
or other professionals estimate losses to contents.

Report Generation Module
The report generation module set out in §5.4040 requires:
(1) pre-storm and post-storm site-specific information;

(2) wind and wave and surge hazard information and building
vulnerability; and

(3) damage information (the results of the damage estimation
module).

TWIA must combine this information in a report sent to the pol-
icyholder. The policyholder can then supplement any building,
damage, or hazard magnitude information used as inputs to the
model.
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Insurance Code §2210.573(b) allows TWIA to ask a claimant for
additional information not later than the 30th day after the claim
is filed. Section 5.4040(a) uses the same time frame to require
TWIA to ask the policyholder for information that may be used to
verify or correct model inputs, thus tying the two actions to the
same deadline.

Insurance Code §2210.573(d) requires TWIA to accept or deny
a claim not later than the 60th day after the claim is filed. Sec-
tion 5.4040(b) requires TWIA at the same time to provide the
policyholder with a complete residential slab claim report and a
summary of the results, again tying a new requirement to an ex-
isting deadline.

The expert panel's report recommends that TWIA give the res-
idential slab claim report to the policyholder after running the
model. The rule departs from this timing so that the communi-
cations between the policyholder and TWIA can be combined
with the claim-processing correspondence in Insurance Code
§2210.573. Incorporating the new requirements into the claim-
settling process is less burdensome for TWIA and policyholders
than creating a new set of deadlines.

Validation of Recommended Methodology

The expert panel validated its recommended methodology by
using the damage estimation module to predict damage for past
hurricanes using data from those hurricanes, and then compar-
ing the predictions with residential claims resulting from the hur-
ricanes. The panel compared predictions for Hurricanes Charley
(2004), lvan (2004), Katrina (2005), Rita (2005), and lke (2008)
with residential windstorm claims drawn from insurer bulk claims
data, individual claim reports, open literature, and existing catas-
trophe loss models.

Qualitative analysis confirmed the damage estimation module is
reasonable in terms of overall approach, with its predictions com-
paring favorably with qualitative observations from post-storm
damage photographs. Quantitative analysis showed that the
module's predictions generally compared favorably with data in-
terpreted from claim files, with the module providing reasonable
estimates of the magnitudes and trends of damage when com-
pared to observations of actual damage. Detailed discussion
of the validation, including data and limitations, is in the expert
panel's report.

The damage estimation module was also reviewed (indepen-
dently of the expert panel) by employees of Exponent, Inc., which
is an 1ISO 9001-certified firm, to verify the reliability of the calcu-
lations underlying the module's predictions, which were based
on the FOSM-MV reliability analysis.

Peer Review of Recommended Methodology

TDI contracted with five reviewers from industry and academia to
each conduct an independent peer review of the expert panel's
report. Each reviewer looked for compliance with accepted stan-
dards of professional and technical practices, and each provided
a final report of his findings to TDI. The expert panel reviewed
each peer review report and, where necessary, modified its final
report on the basis of the peer review suggestions or comments.

The most significant modification the panel made in response to
peer review comments was to change the equation used to cal-
culate the percentage of damage each component sustained.
The panel made the change to take into account situations in
which the probability of both destruction due to wave and surge
and destruction due to wind was low. Also, in response to peer

reviewer comments, the expert panel added a sensitivity analy-
sis of failure probability calculation techniques, comparing roof
cover damage results obtained using the FOSM-MV technique
with results obtained using Monte Carlo simulation for different
wind speeds and structure characteristics. The panel concluded
that the limitations of the FOSM-MV, which a reviewer had also
mentioned, have "little practical significance for the methodology
as currently proposed." The sensitivity analysis is in Appendix C
of the expert panel's report.

The panel's final report, containing its recommended method-
ology, is on TDI's website at tdi.texas.gov/reports/pc/docu-
ments/epfinalrpt.pdf. The peer reviews are also on TDI's
website at tdi.texas.gov/commercial/pctwia.html#expert.

Changes to §§5.4029, 5.4034, and 5.4037

Adopted §5.4029 differs from the proposed version in that it con-
tains a subsection (f), added to allow TWIA time for implemen-
tation, which states that §§5.4029 - 5.4041 are applicable be-
ginning June 1, 2018. This effective date is consistent with the
expert panel's recommendation as to the time necessary to im-
plement the recommended methodology.

Adopted §5.4034(d) requires that when TWIA deploys mobile
wind measurement platforms along the coast in front of a land-
falling storm, TWIA must ensure that a high-resolution wind field
with small errors can be developed for use in wind damage pre-
diction. An error is the difference between the wind speed pre-
dicted by the wind field model and the wind speed measured
during the storm. The proposed rule stated that "small errors"
means "no more than 2 percent of the maximum sustained wind
measured in a 30-minute period." The adopted rule is changed
at the suggestion of the expert panel to clarify that "small errors"
refers to errors of plus or minus 2 percent.

As proposed, §5.4037(d) required TWIA to "ensure that errors
are minimized." As adopted, §5.4037(d) instead requires TWIA
to "take steps to minimize" errors between storm surge wave
model estimates and observed storm surge and wave heights.
The reason for the change is to make §5.4037(d) consistent with
a similar requirement in §5.4035(b).

SUMMARY OF COMMENTS AND AGENCY RESPONSES.

Commenter: TDI received comments from TWIA supporting the
rule proposal with changes. TWIA included with its comments an
independent cost assessment report by Accenture Consulting.

Comment on §5.4034(c). TWIA asked TDI to delete §5.4034(c),
which would allow TWIA to deploy fewer mobile wind measure-
ment platforms. The subsection requires that, during an applica-
ble storm, TWIA deploy at least 40 to 60 mobile wind measure-
ment platforms in two layers--along the coastline and approxi-
mately 20 miles inland.

TWIA estimated the cost of complying with §5.4034(c)--including
purchasing the mobile wind measurement platforms, readying
them for deployment, and placing them for an applicable storm-
-would be a combined cost per unit of $45,000, or a minimum of
$1.8 million for the minimum of 40 units required by the rule.

TWIA suggested the rules should allow for the possibility that
a high-resolution wind field could still be created with fewer
than 40 mobile wind measurement platforms if the platforms
are combined with fixed monitoring stations. TWIA pointed out
that §5.4034(d) requires TWIA to deploy a sufficient number of
platforms based on the specific characteristics of an applicable
storm.
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Agency Response to Comment on §5.4034(c). TDI disagrees
with the comment and declines to delete the subsection. Accu-
rate wind measurement before and during a storm provides criti-
cal data for the hazard and damage estimation modules. Proper
deployment of the mobile wind measurement platforms requires
the spacing and operational elements specified in §5.4034(c),
and is key to obtaining the necessary wind measurement data.

According to the expert panel, a high-resolution wind field is es-
sential to the panel's recommended methodology. The expert
panel confirmed that at least 40 mobile wind measurement plat-
forms must be deployed to achieve a sufficient high-resolution
wind field. Also, as the panel stated, "[Fixed] platforms are good
auxiliary sources of data . . . However, they may be subject to
a loss of power (and thus their data) during a hurricane . . . Mo-
bile platforms are preferable over fixed platforms since they can
be positioned at strategic locations in the storm path when the
storm is close to landfall. Fixed platforms may or may not be in
the best position relative to the storm path to supply wind speed
information for wind field modeling. Report, Page 4-7."

Comment on the Cost of Implementing the Rule Proposal.
Based on Accenture's report, TWIA stated that implementation
costs would be significantly higher than the expert panel's
estimates. TWIA recommended that the panel be directed to
consider alternative requirements with the goal of developing a
methodology substantially less costly to implement and main-
tain.

Agency Response to Comment on the Cost of Implementing the
Rule Proposal. TDI disagrees with the comment and declines
to ask the expert panel to develop alternative requirements for
implementing its methodology. The panel's report distinguishes
between essential elements and those that are beneficial but not
essential. Report, pages 11-1 and 11-2. TDI also consulted the
expert panel about TWIA's concerns. The panel confirmed that
the requirements in the new rules are essential to implement the
recommended methodology.

As its report reflects, the panel considered alternative ap-
proaches for a number of elements in developing the rec-
ommended methodology. The panel determined that all the
elements of its recommended methodology are essential. The
methodology requires a step-by step progression through each
of the modules. The methodology was peer-reviewed before
the panel finalized its report. The rules incorporate the entire
recommended methodology. Therefore, TDI declines to deviate
from the recommended methodology.

TDI is not persuaded by Accenture's cost assessment. The ex-
pert panel reviewed Accenture's report and raised several con-
cerns.

The panel believes Accenture based its report on vendor esti-
mates that did not properly consider the methodology and as-
sumed an unreasonably short time for implementing the method-
ology. Accenture sent each vendor the proposed rules, the ex-
pert panel report, and followed up with a telephone call or email.
Vendors were not given a request for proposal or a request for
qualifications from which to develop their estimates. Vendors
made estimates based on a six-month period to implement the
methodology, but the panel concluded that a substantially longer
period is needed to implement the rules. The panel also con-
cluded that the vendors either did not have or did not use the
panel's report supplement, "Spreadsheet Demonstrating Dam-
age Estimation Module."

Accenture used the highest price provided by each vendor to de-
velop its cost estimates. Accenture also included expenditures
that are not required by the panel's methodology, such as a "Slab
Potential CAT Model."

Accenture included other unnecessary expenditures that appear
to be for redeveloping existing methodology components, such
as the damage estimation, economic loss, and report generation
modules. The Accenture report also assumes costs for func-
tions, such as formulating economic loss estimates and claims
adjusting, that TWIA would perform regardless of whether TDI
adopts the recommended methodology.

Accenture made substantive and arithmetic mistakes that
lessen the report's credibility. For example, the Accenture report
misstates how wind collapse probability is determined using the
methodology. The report contains miscalculations of vendor
estimates and mistakenly matches vendors with estimates
provided by other vendors.

TWIA's comments consider only the cost of implementing the
rule proposal. Potential benefits should be considered alongside
costs.

One goal of the rules is to reduce litigation costs and contested
claims. TWIA received approximately 2,700 slab claims follow-
ing Hurricane lke. Almost all of the claims were the subject of
litigation, resulting in settlement and litigation costs of approxi-
mately $200 million.

By comparison, the expert panel estimated costs of approxi-
mately $925,000 - $1.34 million for implementing the recom-
mended methodology, with approximately $35,000 - $65,000 in
annual costs and $150,000 - $250,000 in costs per storm.

DIVISION 1. PLAN OF OPERATION
28 TAC §§5.4023, 5.4029 - 5.4041

STATUTORY AUTHORITY. The commissioner adopts new
§5.4023 and §§5.4029 - 5.4041 under Insurance Code
§§36.001, 2210.008, 2210.152, 2210.505, 2210.578, and
2210.580.

Section 36.001 provides that the commissioner may adopt any
rules necessary and appropriate to implement the powers and
duties of TDI under the Insurance Code and other laws of this
state.

Section 2210.008(b) authorizes the commissioner to adopt rea-
sonable and necessary rules to implement Chapter 2210.

Section 2210.152(c) provides that TWIA's plan of operation must
require it to use the claim settlement guidelines published by
the commissioner under §2210.578(f) in evaluating the extent to
which a loss to insured property is incurred as a result of wind,
waves, tidal surges, or rising waters not caused by waves or
surges.

Section 2210.505(c) authorizes the commissioner to adopt rules
as necessary to implement §2210.505, relating to reinsured ex-
cess limits.

Section 2210.578(f) provides that after consideration of the
recommendations made by the expert panel, the commissioner
must publish guidelines that TWIA will use to settle claims.

Section 2210.580 authorizes the commissioner to adopt rules
regarding the provisions of Subchapter L 1.

CROSS-REFERENCE TO STATUTE. The new sections imple-
ment Insurance Code §§2210.152, 2210.505, and 2210.578.
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$5.4023.  Per Risk Reinsured Excess Coverage.

(a) Purpose. Under Insurance Code §2210.505, the Texas
Windstorm Insurance Association may issue a policy of windstorm
and hail insurance that includes coverage for an amount in excess of
the maximum limit of liability approved by the commissioner.

(b) Definitions. The following words and terms when used
in this section have the following meanings unless the context clearly
indicates otherwise.

(1) Available reinsurance capacity--Amount of reinsurance
purchased by the association pursuant to the excess per risk reinsur-
ance contract to provide reinsured excess coverage to association pol-
icyholders as provided in Insurance Code §2210.505.

(2) Excess per risk reinsurance contract--An agreement en-
tered into by the association with an approved reinsurer to provide cov-
erage to association policyholders for an amount in excess of the lia-
bility limits approved by the commissioner.

(3) Reinsured excess coverage--Coverage provided under
a windstorm and hail insurance policy issued by the association through
a reinsurance agreement with an approved reinsurer for amounts of
insurance that are in excess of the maximum limits of liability available
to the individual risk from the association.

(4) Reinsured excess coverage program--The program op-
erated by the association to provide reinsured excess coverage, the ex-
cess per risk reinsurance contract or contracts entered into between the
association and the commissioner-approved reinsurer or reinsurers, this
section, and any orders issued, including the collection of premium, is-
suance of coverage under the windstorm and hail insurance policy, and
the processing and payment of claims for the reinsured excess cover-
age.

(¢) Administration.

(1) The association must administer the reinsured excess
coverage program on behalf of each policyholder of a windstorm and
hail insurance policy to which reinsurance is provided by an approved
reinsurer.

(2) The association must distribute the available reinsur-
ance capacity for the reinsured excess coverage in a fair and reasonable
manner to risks qualifying under the association's reinsured excess cov-
erage program.

(3) The association must annually review the reinsured ex-
cess coverage program, including the rates, reinsurers, excess per risk
reinsurance contracts, use of available reinsurance capacity, the associ-
ation's costs to administer the reinsured excess coverage program, and
the rules in this section, and must provide an annual summary of the
review to the commissioner.

(d) Approval of reinsurer. Before the association may provide
reinsurance coverage on an individual risk that is in excess of the max-
imum limits of liability approved by the commissioner, the associa-
tion must first obtain from a reinsurer approved by the commissioner
reinsurance for the full amount of policy exposure above the limits ap-
proved by the commissioner for any given type of risk. The approval
of the reinsurer must be in accordance with this subsection.

(1) The association must submit a petition to the commis-
sioner requesting approval of the reinsurer before any excess per risk
reinsurance contract or renewal of such contract becomes effective.
The petition must include the name of the proposed reinsurer or rein-
surers; the reinsurance proposal; the draft excess per risk reinsurance
contract; information on the financial health of the proposed reinsurer
or reinsurers and any other information related to the reasons for the as-
sociation's selection of reinsurer or reinsurers; estimated costs for the

reinsurance; the proposed cost to the association to administer the rein-
sured excess coverage program; estimated total premium for the rein-
surance; the method of making the reinsurance capacity available to
policyholders; and any other information the association or the com-
missioner deems necessary to enable the commissioner to determine
whether to approve or disapprove the proposed reinsurer or reinsurers.

(2) The commissioner must issue an order approving or
disapproving the proposed reinsurer. The order must be issued no later
than December 31 of each year preceding the calendar year in which
the reinsured excess coverage program is operated except for the first
year the program is operated when the order must be issued following
the adoption of this section.

(3) An excess per risk reinsurance contract may not be-
come effective until the commissioner has issued an order approving
the reinsurer. The excess per risk reinsurance contract does not require
approval by the commissioner.

(4) The association must submit written notice of any
amendments to any existing excess per risk reinsurance contract to
the commissioner at least 30 days prior to the effective date of the
proposed amendments. The notice must include an explanation of the
reason for the amendments and a copy of the draft amendments. The
reinsurer under the amended contract must be deemed approved by
the commissioner unless within 30 days following the submission of
the written notice the commissioner enters an order disapproving the
reinsurer. Amendments to the contract do not require approval by the
commissioner.

(e) Coverage. The association may issue a policy of wind-
storm and hail insurance that includes coverage that is in excess of a
liability limit approved by the commissioner. Any such policy must be
issued in accordance with this subsection.

(1) Excess liability limits. The amount of reinsurance ex-
cess coverage available to an individual risk must be determined in
accordance with the reinsured excess coverage program.

(2) Policy provisions.

(A) The total limit of liability must be the limit of li-
ability insured by the association and the amount of reinsured excess
coverage provided on the individual risk under the reinsured excess
coverage program.

(B) All terms and conditions of the windstorm and hail
insurance policy issued by the association must apply to the reinsured
excess coverage provided under the windstorm and hail insurance pol-
icy.

(C) The amount of reinsured excess coverage must be
shown separately on the declarations page of the policy.

(3) Types of risks.

(A) The association may provide reinsured excess cov-
erage for dwelling structures only, commercial structures only, or for
both dwelling structures and commercial structures.

(B) Reinsured excess coverage may be provided on ei-
ther buildings or contents, or on building and contents. If reinsured ex-
cess coverage is provided on building and contents, building structures
must be insured for 100 percent replacement cost, up to the total maxi-
mum limit of liability available for the risk and the available reinsured
excess coverage amount provided under the reinsured excess coverage
program before reinsured excess coverage may be applied to contents.

() Premium.
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(1) Premium computation. The total premium charged by
the association for the reinsured excess coverage provided on a wind-
storm and hail insurance policy issued by the association must be the
total of:

(A) the amount of the excess per risk reinsurance pre-
mium charged to the association by the reinsurer for the reinsured ex-
cess coverage provided on any given risk; and

(B) the payment to the association that is approved by
the commissioner.

(2) Display of premium. The total premium charged by the
association for the reinsured excess coverage provided in a windstorm
and hail insurance policy issued by the association must be shown sep-
arately on the declarations page of the policy.

(g) Payment to the association. The premium charged by the
association for the excess coverage must be equal to the amount of the
reinsurance premium charged to the association by the reinsurer plus
any payment to the association that is approved by the commissioner.

(1) The payment to the association that may be proposed
by the association for approval by the commissioner may include the
amount of the direct and indirect costs identified by the association
to administer the reinsured excess coverage program and may include
costs for claims, underwriting, accounting, technical and administra-
tive support, computer equipment, agent commissions, taxes, and any
other administrative costs approved by the commissioner.

(2) The commissioner will issue an order approving or dis-
approving the proposed payment to the association. The commissioner
may take action in the order issued under subsection (d)(2) of this sec-
tion.

$5.4029.  Applicability and Effective Date of 28 TAC §§5.4029 -
5.4041.

(a) This section and §§5.4030 - 5.4041 of this title prescribe
guidelines that the Texas Windstorm Insurance Association must use
to prepare for and settle residential slab claims in Zones V, VE, and
V1-V30, as defined by the National Flood Insurance Program.

(b) This section and §§5.4030 - 5.4041 of this title apply only
to residential slab claims resulting from an organized weather system
that:

(1) has a defined surface circulation and maximum sus-
tained winds of not less than 39 miles per hour;

(2) the National Hurricane Center of the United States Na-
tional Weather Service names as a tropical storm or a hurricane; and

(3) that the association expects will result in more than 500
residential slab claims.

(c) The association must make an initial determination as to
the expected number of claims when the organized weather system is
in the Gulf of Mexico or within the boundaries of longitude 80 degrees
west and latitude 20 degrees north.

(d) The association must make a final determination as to the
expected number of claims no later than 24 hours before expected land-
fall.

(e) The association may contract with appropriate private or
governmental entities to obtain any of the data or services required in
this division.

(f) This section and §§5.4030 - 5.4041 are applicable begin-
ning June 1, 2018.

§$5.4034. Hazard Module - Wind Measurements.

(a) Before an applicable storm, the association must take steps
to ensure the deployment of mobile measurement platforms and fixed
surface-level devices that:

(1) provide real-time wind speed and direction measure-
ments during the applicable storm; and

(2) can be used both for forecasting and producing post-
event wind field hindcasts.

(b) Wind measurements must be capable of generating gust
wind speed and wind-direction time histories during an applicable
storm.

(c) The association must deploy at least 40 to 60 mobile wind
measurement platforms in two layers, with the first layer in close prox-
imity to the coastline and the second layer approximately 20 miles in-
land. The mobile wind measurement platforms must be deployed as
follows:

(1) three to five miles apart in the eyewall region of the
storm;

(2) up to 10 miles apart in the outer regions of the storm;

(3) with a wind speed and direction sampling frequency of
10 hertz or higher; and

(4) atemperature, barometric pressure, and relative humid-
ity sampling frequency of 1 hertz or higher.

(d) The association must deploy sufficient mobile wind mea-
surement platforms along the coast in front of a land-falling storm to
ensure that a high-resolution wind field with small errors--no more than
+2 percent of the maximum sustained wind measured in a 30-minute
period--can be developed for use in wind damage prediction.

(¢) Wherever reasonable, the mobile wind measurement plat-
forms must be co-located with surge and wave gauges.

§$5.4037. Hazard Module - Storm Surge and Wave Model.

(a) Before an applicable storm, the association must take steps
so that it will be able to obtain rapid, post-event high-resolution surge
and wave modeling to provide surge and wave time histories.

(b) The surge and wave hazard module must directly incor-
porate both numerical modeling and the high-resolution aerial pho-
tographs and LIDAR measurements required under §5.4036(a) and (b)
of this title.

(c) The technical features of the storm surge and wave model
must include:

(1) adomain of surge and wave modeling that extends from
at least Pensacola, Florida to the Mexican coast at latitude 23 degrees
north, and at minimum, 500 km offshore of Texas;

(2) for Texas and parts of Louisiana west of longitude 93.5
degrees west, sufficiently high-resolution nearshore and overland to
show dunes and other significant features impeding flow, such as a grid
with 50 meter or finer resolution (resolution may be coarser offshore
and in other locations), with models run on the same grid, if possible,
to avoid interpolation errors;

(3) the same wind field used to compute wind damage,
which must be a best available reanalysis wind field that incorporates
measurements made during the applicable storm;

(4) a drag coefficient that features a high wind cutoff that
is defensible from observations or the scientific literature;
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(5) wave computations that use a third-generation unsteady
spectral wave model that has been tested closely against data from Hur-
ricane Ike and other storms in Texas;

(6) wave computations that include feedback from veloci-
ties and water levels generated by the surge model;

(7) wave breaking dissipation that is spectrally based and
does not use a simple depth-limited cutoff;

(8) ashallow water model (either depth-averaged or multi-
level) that includes convective processes and bottom friction that varies
with substrate or vegetation;

(9) tides as an integral part of the model;

(10) the ability to produce initial estimates within 48 hours
of landfall,

(11) the ability to readily incorporate new LIDAR topo-
graphical data into the grid, and wind data into the surge and wave
model as it becomes available post-event, to rapidly produce improved
surge and wave model simulations;

(12) the ability to quickly produce estimates of waves and
surge as additional data becomes available, and pass these estimates to
the association for use in the damage estimation module;

(13) the ability to compare model estimates with measured
wave and water level data as it becomes available; and

(14) the ability to produce error estimates for each applica-
ble storm.

(d) The association must take steps to minimize errors between
model estimates and the observed storm surge and wave heights mea-
sured during an applicable storm.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 8, 2017.

TRD-201700878

Norma Garcia

General Counsel

Texas Department of Insurance

Effective date: March 28, 2017

Proposal publication date: September 9, 2016

For further information, please call: (512) 676-6584

¢ ¢ ¢

DIVISION 2. REINSURANCE
28 TAC §5.4016

STATUTORY AUTHORITY. The commissioner adopts the repeal
of Division 2, consisting of 28 TAC §5.4016, under Insurance
Code §§36.001, 2210.008(b), and 2210.505(c).

Section 36.001 provides that the commissioner may adopt any
rules necessary and appropriate to implement the powers and
duties of TDI under the Insurance Code and other laws of the
state.

Section 2210.008(b) authorizes the commissioner to adopt rea-
sonable and necessary rules to implement Chapter 2210.

Section 2210.505(c) authorizes the commissioner to adopt rules
as necessary to implement §2210.505, relating to reinsured ex-
cess limits.

CROSS-REFERENCE TO STATUTE. The repeal implements In-
surance Code §2210.152 and §2210.505.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on March 8, 2017.

TRD-201700883

Norma Garcia

General Counsel

Texas Department of Insurance

Effective date: March 28, 2017

Proposal publication date: September 9, 2016

For further information, please call: (512) 676-6584

¢ ¢ ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 290. PUBLIC DRINKING WATER

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) adopts the amendments to §§290.38,
290.42, 290.46, 290.47, 290.102 - 290.104, 290.106 - 290.119,
290.121, 290.122, 290.272, and 290.275.

The amendments to §§290.38, 290.103, 290.104, 290.111,
290.112, and 290.118 are adopted without changes to the
proposed text as published in the October 7, 2016, issue of
the Texas Register (41 TexReg 7949) and will not be repub-
lished. The amendments to §§290.42, 290.46, 290.47, 290.102,
290.106 - 290.110, 290.113 - 290.117, 290.119, 290.121,
290.122, 290.272, and 290.275 are adopted with changes to
the proposed text and will be republished.

Background and Summary of the Factual Basis for the Adopted
Rules

Under 40 Code of Federal Regulations (CFR) §142.10 and
§142.12, TCEQ shall adopt rules at least as stringent as the
federal rules to maintain primacy over the Public Water System
Supervision Program in Texas. The Revised Total Coliform
Rule (RTCR), a federal drinking water rule, was promulgated
by the United States Environmental Protection Agency (EPA)
on February 13, 2013. The RTCR increases public health
protection through the reduction of potential pathways of entry
for fecal contamination into the distribution system of public
water systems. Greater public health protection is anticipated
under the RTCR as it requires public water systems that are
vulnerable to microbial contamination to identify and address
problems.

The adopted amendments to Chapter 290, provide rule language
that is no less stringent than the RTCR. The adopted amend-
ments provide for consistency with other federal drinking water
provisions, address the EPA's comments on the federal Ground
Water Rule (GWR), and provide clarification on existing state
rules. Regarding the GWR, the EPA conducted a primacy re-
view of the TCEQ's adopted GWR rules. On March 10, 2014,
the EPA provided its GWR comments outlining additional state
rule revisions needed. TCEQ adopts the amendments Chapter
290 to ensure that the state rules are no less stringent than with
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the federal GWR in response to the EPA's primacy review com-
ments.

The RTCR's implementation date for public water systems was
April 1, 2016. Due to an open section conflict with an ongo-
ing rulemaking, the commission requested an extension from
the EPA on this rule's implementation, and the request was ap-
proved by EPA on March 4, 2015. States with an approved ex-
tension shall submit complete and final program revision pack-
ages to the EPA by February 13, 2017.

Section by Section Discussion

In addition to the adopted revisions associated with this rulemak-
ing, the adopted rulemaking also includes various stylistic, non-
substantive changes to update rule language to current Texas
Register style and format requirements. Such changes included
appropriate and consistent use of acronyms, section references,
rule structure, and certain terminology. Where the adoption of
new subsections, paragraphs, subparagraphs, etc. are adopted,
subsequent relettering or renumbering are modified accordingly.
These changes are non-substantive and generally not specifi-
cally discussed in this preamble.

The terms "system" and "water system" were amended to "pub-
lic water system" where appropriate and will not be specifically
discussed in each section.

§290.38, Definitions

The commission adopts the amendment to add §290.38(31)
and (32), defining "Grantee" and "Grantor," to clarify the adopted
amendment of §290.46(p)(1). Subsequent definitions are
renumbered accordingly due to the addition of "Grantee" and
"Grantor." Under previous §290.46(p)(1), notice of the change
of ownership is required before the change in owner actually
occurs, so the terms of "prospective owner" and "current owner"
are unambiguous. Under adopted §290.46(p)(1), notice of the
change of ownership is required no later than 30 days after the
change in ownership occurs, which will occur at an indefinite
point in time. For purposes of enforcement and clarity, the terms
"grantee" and "grantor" are substituted for "prospective owner"
and "current owner" in adopted §290.46(p)(1).

The commission adopts the amendment to add §290.38(82) to
clarify that the use of the word "System" has the same mean-
ing as "Public water system," as described in §290.38(71). The
commission adopts a similar addition to §290.38(88) to clarify
that the use of the word "Water system" has the same meaning
as "Public water system," as described in §290.38(71). Subse-
quent definitions are renumbered accordingly.

§290.42, Water Treatment

The commission adopts the amendment to §290.42(b)(1) and
(e)(2) to clarify the association between §290.42(b)(1) and (e)(2)
with the requirements of §290.110, concerning the disinfection,
treatment, and monitoring requirements for public water systems
that utilize a groundwater source.

The commission adopts the amendment to §290.42(c) and
(c)(1) to address EPA comments concerning rule applicability
and treatment requirements for public water systems using
groundwater under the direct influence of surface water sources.

The commission adopts the amendment to §290.42(d)(15)(D) to
require surface water treatment plants that utilize chlorine diox-
ide to provide testing equipment for measuring chlorine dioxide
and chlorite levels.

The commission adopts the amendment to §290.42(g)(6) and
(6)(A) and (B) to address the utilization of membrane filtration for
virus removal that achieves at least 4-log removal of viruses to
comply with the groundwater rule requirements under §290.109
and §290.116.

§290.46, Minimum Acceptable Operating Practices for Public
Drinking Water Systems

The commission adopts the amendment to add
§290.46(f)(3)(D)(x) and (xi) and amends (f)(3)(E)(ix) and
(x) to require public water systems to maintain and update
operating records concerning assessment forms, corrective
actions, seasonal operating procedures, Sample Siting Plans,
and membrane integrity testing results as required by the
RTCR and GWR. The commission adopts the amendment
to §290.46(f)(3)(D)(x) to address EPA comments concerning
recordkeeping requirements for assessments and corrective
actions under §290.109.

The commission adopts the amendment to add
§290.46(f)(3)(D)(xii)) to address EPA comments concerning
recordkeeping requirements for any repeat sample taken that
meets the criteria for an extension of the 24-hour period for
collecting repeat samples required by §290.109.

The commission adopts the amendment to §290.46(n)(3) to clar-
ify the recordkeeping requirements for public water systems con-
cerning well completion data as required by §290.41(c)(3)(A).

The commission adopts the amendment to §290.46(p)(1) to re-
quire the new owner or grantee of a public water system to no-
tify the executive director of the change in ownership within 30
days after the effective date of the change in ownership and in-
clude any other information necessary to identify the transac-
tion. In addition, the commission adopts the added definitions of
"Grantee" and "Grantor" as discussed in §290.38 of this pream-
ble. Finally, the commission adopts the removal of the reference
to 30 TAC Chapter 291 (Utility Regulations).

The commission adopts the amendment to §290.46(q) to clarify
the subject matter of the subsection, which is special precau-
tions, protective measures, and boil water notices. The amend-
ment also adds the abbreviation E. coli and adds the language
"or other approved fecal indicator" to be consistent with the fed-
eral GWR requirements as described in 40 CFR §141.402. The
amendment adds a description of what special precautions, pro-
tective measures, and boil water notices are and when they shall
be instituted by public water systems. The commission adopts
the amendment to §290.46(q) to address public comments and
provide clarification concerning the requirements for special pre-
cautions, protective measures, and boil water notices.

The commission adopts the amendment to §290.46(q)(1) to clar-
ify when and how a public water system shall issue and rescind
boil water notices. The commission adopts the amendment to
add language to specify boil water notice delivery requirements
by cross-referencing §290.122 and referencing the format spec-
ified in §290.47(c)(1) and (2).

The commission adopts the amendment to §290.46(q)(1) to ad-
dress public comments and provide clarification concerning the
requirements for special precautions, protective measures, and
boil water notices. The commission clarified that public water
systems are allowed to submit a Certificate of Delivery (COD)
to the executive director within ten days of its issuance by email
and has also clarified this COD delivery option in the proposed
amendment as specified in §290.122(f). The commission clar-
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ified that public water systems are required to provide a copy
of the initial boil water notice to the executive director within 24
hours or no later than the next business day after issuance by
the public water system.

The commission adopts the amendment to §290.46(q)(2) to clar-
ify when a boil water notice shall be issued by a public water sys-
tem in the event distribution system pressure is lost.

The commission adopts the amendment to add §290.46(q)(3) to
specify that a public water system shall issue a boil water notice
to customers for a violation of the acute maximum contaminant
level (MCL) for Escherichia coli (E. coli) or other approved fecal
indicator. The boil water notice shall be in accordance with rule
requirements as described in §290.122(a)(1)(A) and to be con-
sistent with the RTCR.

The commission adopts the amendment to §290.46(q)(4) to
specify when a public system shall issue a boil water notice
to customers for exceeding certain combined filter effluent
turbidity levels at a water treatment plant in accordance with
the rule requirements as described in §290.122(a)(1)(B) and
to be consistent with the RTCR. The commission adopts the
amendment to add §290.46(q)(4)(A) - (D) to summarize the
conditions triggering a boil water notice for turbidity.

The commission adopts the amendment to add §290.46(q)(5) to
clarify the circumstances when discretionary action by the exec-
utive director may be warranted concerning special precautions,
protective measures, and boil water notices. The adopted rule
requires the executive director to provide written notification to
the public water system when exercising this discretionary ac-
tion.

The commission adopts the amendment to add §290.46(q)(5)(A)
and (A)(i) - (iii) to clarify the circumstances that may warrant
the exercise of discretionary action by the executive director.
Under adopted §290.46(q)(5)(A)(i), such circumstances include
a public water system failing to provide required compliance
information to the executive director and the failure results in
the inability of the executive director to determine compliance
with disinfection and treatment technique requirements for
public water systems. Under adopted §290.46(q)(5)(A)(ii), such
circumstances include prevention or correction of a potential
or actual health hazard as defined in this chapter. Under
adopted §290.46(q)(5)(A)(iii), the circumstances include a
public water system which has failed to maintain adequate
disinfectant residuals. The commission adopts the amendment
to §290.46(q)(5)(A) and (A)(i) and (ii) to address EPA and
others' public comments and provide clarification concerning
the requirements for special precautions, protective measures,
and boil water notices.

The commission adopts the amendment to add §290.46(q)(5)(B)
to require that the executive director provide written notification
to a public water system when requiring the public water system
to institute special precautions, protective measures, or issue
boil water notices when the executive director exercises his dis-
cretion under this subsection. The adopted rule also establishes
a timeframe in which the public water system is required to imple-
ment the requirements. The commission adopts the amendment
t0 §290.46(q)(5)(B) to address EPA comments and provide clari-
fication concerning requirements for special precautions, protec-
tive measures, and boil water notices.

The commission adopts the amendment to add §290.46(q)(5)(C)
to establish that a public water system is required to provide any
required information to the executive director when requested to

document that the public water system has met the requirements
for special precautions, protective measures, and boil water no-
tices required under §290.46(q)(5). The commission adopts the
amendment to §290.46(q)(5)(C) to address EPA and others' pub-
lic comments and provide clarification concerning the require-
ments for special precautions, protective measures, and boil wa-
ter notices.

The commission adopts the amendment to add §290.46(q)(6),
which summarizes what actions are required to rescind a boil
water notice. This language clarifies that the executive director
may provide written notification to the public water system once
the public water system has provided compliance documenta-
tion. This language establishes that the boil water notice shall
remain in effect until the public water system establishes that it
has met the applicable requirements. The applicable require-
ments are set forth in adopted §290.46(q)(6)(A) - (E), which
incorporate requirements located in former §290.46(q) and
adds new language. The commission adopts the amendment
to §290.46(q)(6) to address EPA and others' public comments
and provide clarification concerning the requirements for special
precautions, protective measures, and boil water notices.

The commission adopts the amendment to add
§290.46(q)(6)(A), with the requirements to rescind a boil water
notice for a public water system which experienced distribution
system pressure issues.

The commission adopts the amendment to add
§290.46(q)(6)(B), with the requirements to rescind a boil water
notice for a public water system which experienced disinfectant
residual issues.

The commission adopts the amendment to add
§290.46(q)(6)(C), with the requirements to rescind a boil water
notice for a public water system which experienced turbidity
issues.

The commission adopts the amendment to add
§290.46(q)(6)(D), with the requirements to rescind a boil
water notice for a public water system which failed to provide
required compliance information to the executive director.
The commission adopts the amendment to §290.46(q)(6)(D)
to correspond with the proper rule reference adopted in
§290.46(q)(5)(A)(i).

The commission adopts the amendment to add
§290.46(q)(6)(E), with the water sampling and microbiological
analysis requirements to rescind a boil water notice for a
public water system which has met all other required actions
to rescind a boil water notice. The commission adopts the
amendment to add language requiring public water systems
to collect representative water samples for microbiological
analysis which meet specific laboratory labeling and analytical
requirements and that the water sample laboratory analysis
results are negative for coliform organisms before a public
water system may rescind a boil water notice. The commission
adopts the amendment to §290.46(q)(6)(E) to address EPA and
others' public comments and provide clarification concerning
the requirements for special precautions, protective measures,
and boil water notices.

The commission adopts the amendment to add
§290.46(q)(6)(F), which incorporates rule requirements located
in current §290.46(q)(1) and adds new language requiring
a public water system to issue a notice rescinding a boil
water notice within a specific timeframe once the public water
system has met the applicable requirements in adopted
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§290.46(q)(6)(A) - (E). The commission adopts the amendment
to add language requiring a public water system to provide a
copy of the rescind notice and associated microbial sample
results to the executive director within a specific timeframe, and
to issue the rescind notice to customers in accordance with
existing rule requirements in §290.122(f).

§290.47, Appendices

The commission adopts the amendment to §290.47(c) and
adds §290.41(c)(1) and Figure: 30 TAC §290.47(c)(1) to revise
the mandatory boil water notice language that "community"
public water systems are required to provide to customers and
to add language which establishes that the mandatory boil
water notice language is specific to "community” public water
systems. The commission adopts the amendment to Figure: 30
TAC §290.47(c)(1) to address EPA and others' public comments
concerning required public notice language applicable to boil
water notices.

The commission adopts the amendment to add §290.47(c)(2)
and Figure: 30 TAC §290.47(c)(2) to establish the mandatory
boil water notice language that "noncommunity" public water
systems are required to provide to customers, individuals, or
employees.

The commission adopts the amendment to Figure: 30 TAC
§290.47(c)(2) to address EPA and others' public comments
concerning required public notice language applicable to boil
water notices.

The commission adopts the amendment to add §290.47(c)(3)
and Figure: 30 TAC §290.47(c)(3) to establish the mandatory
language to rescind a boil water notice that all public water sys-
tems are required to provide to customers, individuals, or em-
ployees.

The commission adopts the amendment to Figure: 30 TAC
§290.47(c)(3) to address DPA and others' public comments
concerning required public notice language applicable to boil
water notices.

§290.102, General Applicability

The commission adopts the amendment to §290.102(b)(1) to re-
vise variances and exemptions as described in 40 CFR §141.4
by removing the total coliform MCL reference and adding E. coli
to the list, which establishes that the executive director may not
grant variances or exemptions from the MCL for E. coli and that
the total coliform MCL is no longer applicable, which is consis-
tent with 40 CFR §141.4 and the RTCR.

The commission adopts the amendment to add §290.102(b)(4)
to address EPA comments concerning rule variances and ex-
emptions.

The commission adopts the amendment to add revised
§290.102(g) to clarify compliance monitoring reporting require-
ments for public water systems to be consistent with 40 CFR
§141.31 and be consistent with the amended rule requirements
as described in §§290.106 - 290.109 and 290.113 - 290.115.

§290.103, Definitions

The commission adopts the amendment to §290.103(3) to clar-
ify the definition of the term "Compliance cycle" to be consistent
with 40 CFR §141.23(j), which requires all public water systems
to monitor for inorganic chemicals at the time designated by the
executive director during each compliance period during each
nine-year compliance cycle, and be consistent with the amended

rule in §290.106(c)(7)(A), which specifies nitrite monitoring re-
quirements for public water systems.

The commission adopts the amendment to §290.103(4) to clar-
ify the definition of the term "Compliance period" to be consis-
tent with 40 CFR §§141.23, 141.24, and 141.26, which specifies
monitoring requirements for public water systems concerning in-
organic chemicals, organic chemicals, and radionuclides; and
requires public water systems to monitor for inorganic chem-
icals, organic chemicals, and radionuclides at the time desig-
nated by the executive director during each compliance period
during each nine-year compliance cycle.

The commission adopts the amendment to §290.103(6) to clar-
ify the definition of the term "Consecutive system" by adding the
words "raw water or" prior to the existing "finished water" to be
consistent with the applicability requirements as described in 40
CFR §141.400, which applies to all public water systems that
use groundwater except that it does not apply to public water
systems that combine all of their groundwater with surface water
or with groundwater under the direct influence of surface water
prior to treatment. In addition to public water systems that pro-
vide "Finished water," as defined in adopted §290.103(19), for-
mer §290.103(18), to customers from a groundwater source, the
amended language will require public water systems that pro-
vide "Raw water," as defined in adopted §290.103(33), former
§290.103(30), to other public water systems that provide "Fin-
ished water" to customers will be subject to the GWR require-
ments as described in 40 CFR §141.400.

The com