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ARTICLE

Or Courske THE TExAs Toprp TEN PERCENT 1S CONSTITUTIONAL
AND IT’s PrRETTY GOoOob PoLicy Too

.
Davip G. HNojosAl2

While education is often referred to as the great equalizer to achieve the "American
Dream” for people from all different walks of life, the continuing inequities in opportunity
and access to a quality education make that ‘equalizing” concept far more idealistic than
realistic for many students of color (especially African American, Latino and Native Ameri-
can) and low income students.? This especially rings true for these student groups when try-
ing to-access higher education.

In 1995, Texas policymakers were faced with a real quandary of higher education
access and opportunity for all students following the Fifth Circuit Court of Appeals’ decision
in Hopwood v. Texas* In Hopwood, White students challenged the University of Texas
School of Law’s affirmative action admissions plan for Black and Latino students under the
equal protection clause of the Fourteenth Amendment of the U.S. Constitution.’ The Fifth

1. National Director of Policy for the Intercultural Development Research Association (“IDRA”). The author
previously litigated systemic education civil rights cases with the Mexican American Legal Defense and Educational
Fund (“MALDEF”). At MALDEF, he represented amici high school and university students of color, and civil rights,
education and community organizations in the Fisher v. Texas case since its filing in 2009. More recently, he authored a
Supreme Court amicus brief for IDRA in 2015. The opinions expressed here are solely of the author in his individual
capacity and do not reflect the opinions of IDRA or MALDEF.

2, This paper was written with the collaboration of Barbara Depefia and Lena Silva, both first year law students
at the University of Texas School of Law and members of the Texas Hispanic Journal of Law and Policy.

3. The author recognizes that student groups are not monolithic performing students and that even among the
various groups disaggregated by race, ethnicity, income, language, disability and other characteristics, students perform
at varying levels. For example, although the Asian group is often perceived as a high academic performing group,
disaggregated groups within the broader defined Asian group perform at various levels. Nevertheless, the data aggre-
gated by these various classes can tell researchers and advocates much about treatment, access and opportunity.

4,  Hopwood v. State of Tex.. 78 F.3d 932 (5th Cir. 1996) abrogated by Grutter v. Bollinger, 539 U.S. 306, 123 §: Ct.
2325, 156 L. Ed. 2d 304 (2003)

5. See generally, id. {Challenge to University of Texas School of Law’s affirmative action admissions plan).

1
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Circuit struck down the law school’s use of a separate committee to review applications from
minority students as unconstitutional, holding that the use of race could not be used as a plus
factor in considering student diversity. nor could it be used to remedy societal discrimination,
discrimination in K-12 schooling, or to achieve racial diversity.® The Attorney General of
Texas holding office at the time, Dan Morales, then issued an opinion stating that none of the
schools in Texas could engage in any affirmative action admissions policies, schdlarships or
outreach.”

With declining minority® student enrollment at UT Austin and Texas A&M, the
Texas Legislature went to work on a race-neutral college admissions plan and passed House
Bill 588 in 1997 (also known as the Top Ten Percent law, “TTP” herein).® This bill required
Texas’s four-year public universities to admit high school students graduating in the top ten
percent of their class, including the flagships of the University of Texas at Austin and Texas
A&M University.*?

Several years later, the law is seemingly under attack from several angles as more
minority students are graduating in the top ten percent of their class and choosing to attend
the flagship universities. Some legislators, parents, and attendants at the University of Texas
at Austin have been outspoken about their dissatisfaction with the law due to the crowding
out of largely. white suburban alumni’s students being denied entry into UT.!* Some legal

6. David Orentlicher, Affirmative Action and Texas’ Ten Percent Solution: Improving Diversity and Quality, 74
Notre Dame L. Rev. 181, 183-85 (1998).

7. William Forbath & Gerald Torres, Symposium: Merit and Diversity After Hopwood, Stan. L. & Pol'y Rev 185,
*186 (Spring 1999).

8. For purposes of this article, ‘minority” students refers to those two student groups who are identified as being
significantly under-enrolled in postsecondary education in Texas, namely Latino and Black students.

9. Tex, Educ. Code § 51.803 (2015). Automatic Admission: All Institutions.{a) Subject to Subsection (a-1), each
general academic teaching institution shall admit an applicant for admission to the institution as an undergraduate
student if the applicant graduated with a grade point average in the top 10 percent of the student’s high school graduat-
ing class in one of the two school years preceding the academic year for which the applicant is applying for admission
and:

(1) the applicant graduated from a public or private high school in this state accredited by a generally recog-
nized accrediting organization or from a high school operated by the United States Department of Defense;
(2) the applicant:
{A) successfully completed:
(i} at a public high school, the curriculum requirements established under Section 28.025 for the distinguished
level of achievement under the foundation high school program; or
(ii) at a high school to which Section 28.025 does not apply, a curriculum that is equivalent in content and
rigor to the distinguished level of achievement under the foundation high school program; or
(B) satisfied ACT’s College Readiness Benchmarks on the ACT assessment applicable to the applicant or
earned on the SAT assessment a score of at least 1,500 out of 2,400 or the equivalent.
10.  Danielle Holley and Delia Spencer, Note, The Texas Ten Percent Plan, 34 Harv. CR.-C.L. L. Rev. 245, 245
(1999).
11.  The University of Texas ar Austin Student Profile Admitted Class of 2010, (Sept. 20, 2010) https://www.utexas
.edu/vp/irla/Documents/AdmittedFreshmenProfile-2010.pdf. See also infra note 37, Fall 2015 Report (for 2013 and 2015
admissions data).
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scholars have also taken aim at the law. arguing that despite the obvious racial neutrality of
the law and its impact on geographic diversity. it likely violates the Fourteenth Amendment’s
equal protection clause.

This article seeks to address both of these arguments. From a legal perspective, the
argument that the TTP law is unconstitutional because it amounts to unlawful, intentional
discrimination against White students is creative, but severely flawed based on well-estab-
lished Supreme Court precedent. First, unquestionably, the law on its face is race-neutral.
Second, a court would have to stretch the facts and the law very far to find that the actions of
the legislature in adopting the TTP were intended to harm White students because of their
race. In fact, White students continue to benefit from the TTP law at rates greater than
other student groups (except for Asians), which raises the question of whether White stu-
dents challenging the law would even be able to satisfy the requisite standing principles and
to establish a disparate effect. Further, an examination of the application the Feeney stan-
dard and the Arlington Heights factors shows that the TTP is not the type of intentional
discriminatory law considered to violate the equal protection rights of students under the
Fourteenth Amendment.

From a policy perspective, the TTP has opened the doors of the flagship universities
to low income and rural communities, as well as concentrated communities of color—all
groups who were typically denied access to the flagships for generations under admissions
criteria skewed in favor of White students. This is especially true when comparing the
demographics of TTP students to students admitted under UT Austin’s admission practices
for non-TTP students. While the success of the TTP is limited because the state has failed to
ensure adequate support of other pipeline initiatives, it has resulted in a far more equitable
approach in light of the uneven playing field for resilient minority students achieving in spite
of Texas’s highly inequitable public school system. The TTP has stripped away UT Austin’s
discretionary authority to admit students solely because of their privileged education and
status, though several thousand privileged students are still admitted because they graduate
in the top ten percent of their class.

Lastly. given the sound policy and the legal sanction of the law. the author outlines
certain policies for the Texas Legislature to consider that would ensure access and opportu-
nity for all student groups. These include, among other proposed policies: the need to create
an equitable PK-12 public education system that better prepares students for college in un-
derserved communities and provides stronger academic counseling; expanding the number
of flagship universities in Texas; creating pathways for all student groups in the admission
processes for certain colleges within the universities that routinely deny underserved stu-
dents admission; making college affordable by reigning in tuition costs and providing stu-
dents and universities access to greater financial aid packages.
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Can THE Topr TeEN PERCENT Law SurviveE A CLAIM OF
DISCRIMINATION BY WHITE STUDENTS?12

The University of Texas at Austin’s holistic admissions plan with its limited consider-
ation of race has been under fire in the courts since the filing of Fisher v. Texas in the West-
ern District of Texas in 2009. In that case, plaintiff Abigail Fisher claims that the University
of Texas at Austin (“UT Austin”) unfairly denied her admission by implementing an affirma-
tive action admissions plan that favored less qualified Black and Latino students in violation
of her rights to equal protection under the Fourteenth Amendment of the U.S. Constitution
and Title VI of the Civil Rights Act of 1964.13 In the trial court and on appeal, the parties do
not dispute that UT Austin’s holistic admissions plan purposefully considers race and, there-
fore, the court must apply strict scrutiny to the admissions plan.'* The only question remain-
ing is whether UT Austin’s holistic plan satisfies strict scrutiny: that is, whether the plan is
narrowly tailored to satisfy a compelling interest in the educational benefits that flow a di-
verse student body. including racial diversity.'s

The constitutionality of the TTP is not at issue in that case,'s although it was the
subject of considerable briefing and debate. The TTP’s constitutionality. however, has been
questioned by some attorneys and scholars claiming that it was passed with the intention to
discriminate against White students.'”” However, many of these pieces are conclusory in na-

12, The focus of the legal arguments below center on admission to the University of Texas at Austin because it has
been ground zero for the debate on both the value of the top ten percent and the legality of a holistic admissions plan
that considers race as one factor of many. ‘White’ students (non-Latino) are used here as the prospective plaintiffs
because they have been the primary challengers of affirmative action admission plans in past years. Recently, Asian
students were part of two cases challenging the affirmative action plans of Harvard College, Students for Fair
Admissions, Inc., v. President and Fellows of Harvard College (Harvard Corp.), No. 14-14176 (D, Mass.), and the
University ot North Carolina, Students for Fair Admissions, Inc. v. Univ. of N.C. No. 1:14-cv-00954 (M.D. N.C.).
Nevertheless, a challenge by Asian students would also likely fail for many of the same reasons stated here, including
the lack of a disparate impact against Asians resulting from the law.

13, Amended Complaint for Declaratory, Injunctive, and Other Relief, Fisher v. Texas, No. 1:08-cv-00263-88
(W.D. Tex. April 17, 2008).

14.  See, e.g.. Fisher v, Univ. of Tex. at Austin, 133 S, Ct. 2411, 2415, 2419-20 (2013) (Fisher I} (both parties recog-
nize race as a protected class, warranting a strict scrutiny standard of review).

15.  Adam Liptak, Supreme Court to Weigh Race in College Admissions, NY Times (June 29, 2015), http//www.ny
times.com/2015/06/30/us/supreme-court-will-reconsider-affirmative-action-case. html?_r=0 (last visited April 9, 2016).

16.  See Amended Complaint, supra note 13, at 24 (Plaintiff Fisher alleging that the race-neutral TTP had achieved
great diversity for UT Austin and there was no reason for UT Austin to return to the use of race for admissions).

17.  See, e.g. Brian Fitzpatrick, Srrict Scritiny of Facially Race-Neutral State Action and the Texas Ten Percent Plan,
53 Baylor L. Rev. 289 (2001) (concluding that TTP was drafted with a discriminatory purpose and would be subject to
strict scrutiny); Michael C. Dorf, Is the Texas Ten Perceni Plan ‘Race Neutral”?, Verdict Justia (Dec. 16, 2015) https//
verdict.justia.com/2015/12/16/is-the-texas-ten-percent-plan-race-neutral; (suggesting Top TTP is not race-neutral). hitp://
news.vanderbilt. edu/2015/12/vanderbilt-professor-sees-another-constitutional-problem-with-texas-admissions-plan/;  but
see Fitzpatrick at 293, note 8, noting the following authors upholding the constitutionality of the TTP: “William E.
Forbath & Gerald Torres, Merit and Diversity after Hopwood, 10 Stan. L. & Pol’y Rev. 185, 188 (1999) (concluding after
a cursory analysis that the response in Texas will be constitutional because it is race-neutral); Kim Forde-Mazrui, The
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ture and have not applied an appropriate, rigorous analysis as contemplated by the courts.
Even Justice Ruth Ginsburg’s comment in Fisher I that “only an ostrich could regard the
supposedly neutral alternatives [like the TTP] as race unconscious™® is off-track under cur-
rent Supreme Court precedent analyzing intentional discrimination.

Claims of discrimination filed in courts under the equal protection clause of the Four-
teenth Amendment of the U.S. Constitution and pursuant to a private right of action under
Title VI of the Civil Rights Act of 1964 have been interpreted to require both a discrimina-
tory impact and a discriminatory intent.'® 22And while both the Fourteenth Amendment and
Title VI were principally created to protect Black and other minority groups from racial
discrimination, the courts have interpreted both to protect all races and ethnicities.?!

Constitutional Implications of Race-Neutral Affirmative Action, 88 Geo. L.J. 2331, 2346-48, 64-82 (2000) (assuming that
these responses will incur strict scrutiny, but arguing that they will survive such scrutiny); Danielle Holley & Delia
Spencer, The Texas Ten Percent Plan, 34 Harv. C.R.-C L. L. Rev. 245, 259-60 (1999) (concluding, after a cursory analy-
sis, that the response in Texas will be constitutional because it is race-neutral); Mark R. Killenbeck, Pushing Things Up
to Their First Principles: Reflections on the Values of Affirmative Action; 87 Cal. L. Rev. 1299, 1368 (1999) (concluding,
after cursory analysis, that the Ten Percent Plan ‘should survive quite easily if challenged, for while undoubtedly di-
rected toward an increase in the enrollment of minority students, at no point does the Policy expressly mention that
objective™); David Orentlicher, Affirmative Action and Texas’ Ten Percent Solution: Improving Diversity and Quality,
74" Notre Dame L. Rev. 181, 193-97 (1998) (arguing that the response in Texas does not violate the constitutional test for
discriminatory effect); Kathleen M. Sullivan, After Affirmative Action, 59 Ohio St. L.J. 1039, 1047-54 (1998) (arguing
that the response in Texas does not violate the constitutionat tests for either racially discriminatory purpose or effect).”

18,  Fisher I, 133 S.Ct. at 2333 (J. Ginsburg dissenting).

19. See e.g. Washington v. Davis, 426 11.S. 229, (1976} (holding that absent of an intent to discriminate, the dis-
criminatory impact against African American applicants resulting from a police department’s race-neutral test was not
enough to amount to illegal discrimination under the Fourteenth Amendment’s equal protection clause); Alexander-v.
Sandoval, 532 U.S. 275, 280-81 (2001) (holding that there is no private right of action to enforce the disparate impact
regulations created by the Department of Justice under § 602 of Title VI, 42 U.5.C. 2000d-1, and that a private right of
action under Title VI must be based on intentional discrimination). The Fourteenth Amendment to the United States
Constitution provides in pertinent part: No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of the laws. 1.S. Const. amend.
XIV. § 1. Title VI of the Civil Rights Act of 1964 provides in relevant part: No person in the United States shall, on the
grounds of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance. Because a private right of action
claiming discrimination under Title VI of the Civil Rights Act of 1964 is interpreted with the same intent standard as
claims filed under the equal protection clause of the Fourteenth Amendment, this article focuses primarily on the equal
protection clause.

20.  See generally Derek Black, The Mysteriously Reappearing cause of Action: The Court’s Expanded Concept of
Intentional Gender and Race Discrimination in Federally Funded Programs, 67 Maryland L. Rev. 358 (2008} Available
at: http://ssrn.com/abstract=1943585 (discussing intentional discrimination standards under the Fourteenth Amendment
and Title VI's private right of action. claim).

21.  See, e.g. Regents of the Univ. of California, 438 U.S. 265, 287-305 (1976} (1. Powell) (discussing history and
application of equal protection clause against several racial and ethnic groups and concluding that White students also
deserve equal protection as a suspect class warranting strict scrutiny) based on their race and ethnicity)
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A.  The Top Ten Percent Law is Race-Neutral on its Face

Some laws and policies are unconstitutional and illegal due, in part, to the express
racial classification they employ. This facial test centers on the language of the challenged
policy or practice to determine whether it classifies people by their race or other protected
class.?? Policies that set aside quotas for minority students for admission purposes in educa-
tion, for example, are subjected to strict scrutiny based on their express racial classification
of applicants. In Regents of the University of California v. Bakke, a white plaintiff denied
admission to the medical school at the University of California at Davis challenged the Re-
gents’ policy setting aside sixteen seats out of one-hundred for African American, Latino,
American Indian, and Asian students.”® The Supreme Court subjected the quota system to
strict scrutiny analysis due to the quota’s reliance on race as a determinative factor for admis-
sions. “If petitioner’s purpose is to assure within its student body some specified percentage
of a particular group merely because of its race or ethnic origin, such a preferential purpose
must be rejected not as insubstantial, but as facially invalid. Preferring members of any one
group for no reason other than race or ethnic origin is discrimination for its own sake.”’?*
Although the court acknowledged that policymakers may consider race among other factors
in affirmative action programs created in response to findings of past and present discrimina-
tion and, in higher education, to promote the educational benefits flowing from a diverse
student body.?> the Supreme Court found that the quota system was not narrowly tailored to
address either and stuck down the Regents’ plan.

Likewise, in City of Richmond v. Croson, the Supreme Court ruled that a quota sys-
tem that expressly classified construction businesses based on race was subject to strict scru-
tiny despite its benign purpose of increasing state-sponsored minority business
involverent.2s It failed strict scrutiny because the means (30% racial quota system) were
not narrowly tailored to the ends of mollifying past state-sponsored discrimination in the
Richmond construction industry.?”

Unlike the quota systems in City of Richmond and Bakke, the TTP is race-neutral on
its face because it does not classify students based on race or operate on the basis of race.?s
The Iaw grants all Texas high school students attending accredited public and private high

22. Washington v. Davis, 426 U.S. at 242,

23, Regents of Univ. of Cal. v. Bakke, 438 U.S. 265 (1978).

24, Id. at 307 (J. Powell).

25, Jd.at 307 (discrimination); id. at 311-12 (educational benefits of diversity viewed as a compelling state interest
and derived from a university’s interest in academic freedom under the First Amendment ).

26.  Kim Forde-Mazrui, The Constitutional Implication of Race-Neutral Affirmative Action, 88 Geo. L.J. 2331, 2334
{2000).

27.  Id. at 2339,

28.  Id. at 2351
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schools with grade point averages in the top ten percent of their graduating class and com-
pleting the Recommended High School Program, or distinguished level of achievement
under the new foundation school program, automatic admission to Texas public universi-
ties.?® Because the TTP on its face does not expressly invoke a student’s race or other suspect
class, it is not facially invalid.

That answers the easier question. A discussion of whether the TTP is intentionally
discriminatory for other reasons follows next.

B.  The Test for As-Applied Intentional and Purposeful Discrimination

Even if a statute or policy is facially neutral, it may still run afoul of the equal protec-
tion clause. To violate the equal protection clause and be subject to strict scrutiny. it must
have a disparate impact on a suspect class of people and “must ultimately be traced to a
racially discriminatory purpose.”® In terms of affirmative action in higher education, these
“race-neutral” actions (also referred to as “alternative action” by some commentators3!) may
seek to create racial diversity without relying on express racial classifications.?? However, this
“alternative’ may still be subject to strict scrutiny if the underlying purpose is
discriminatory.??

1. Does the TTP Cause a Discriminatory Effect on White Students?

Failure to present evidence of a discriminatory effect on White students, even if a
discriminatory purpose is found, may be enough to defeat an equal protection challenge.3
Prospective white plaintiffs would find great difficulty in alleging, much less proving, a
discriminatory effect on White student admissions at UT Austin resulting from the TTP. The

29.  Tex. Educ. Code § 51.803 (2015). In 2009, the Texas Legislature enacted SB 175, which capped students admit-
ted automatically through the TTP at 75% of total projected admissions at UT Austin. See Fisher v. Univ. of Texas at
Austin, 758 F.3d 633, 655 (5th Cir. 2014); see aiso Tex. Educ. Code § 51.803(a-1). This cap on admissions will be lifted if
the Supreme Court overrules UT Austin’s limited use of race under its holistic admissions plan for non-TTP students or
UT Austin decides to no longer consider a student’s race or ethnicity as part of its holistic admissions plan. Tex. Educ.
Code § 51.803(k).

30. Washington v. Davis, 426 U.S, at 240.

31. See Forde-Mazrui, supra note 17, at 2332,

32, 14

33, Id. at 2333-2334.

34.  See, eg. Palmerv. Thompson, 403 U.S. 217, 225 (1971)(denying an equal protection claim due to the lack of a
discriminatory effect on Black plaintiff’s challenge to city’s closure of all swimming poels rather than desegregating
them); but see Church of Scientology v. City of Flag Water, 2 F.3d 1514, 1528-29 (11th Cir. 1993)(questioning Palmer’s
holding over time, citing e.g.. Personnel Adm’r v. Feerney, 442 U.S. 256 (1979)(sex discrimination); see also’ City of Mobile
v. Bolden, 446 U.S. 55 (1980)(race discrimination under Fourteenth and Fifteenth Amendments)).
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results of the TTP’s effect on UT Austin admission rates by race show that White students
still benefit disproportionately from TTP admissions at UT Austin.

White students make up the highest percentage of freshman students admitted to UT
Austin under the TTP. despite graduating far fewer high school students than Latinos, as
shown in Figure 1. For the freshman class admitted in the fall of 2014, UT admitted 401 more
white students (36%) than Latino students (30%). Yet, Latinos made up 47% of the high
school Class of 2014 compared to 35% White. Black students comprised roughly 13% of the
high school graduates in 2014 but only 5% of all students admitted to UT. The chart below
shows that UT Austin admits Asian and White students at rates much higher than their
comparative high school graduation rates.

Figure 1. ComPARISON OF TExASs HicH SciooL Crass oF 2014 GRADUATES BY RACE
anD Fair 2014 UT Austin Tor TeEN PErRCENT FRESHMAN ADMITS BY RACE?
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White students also maintain a significant advantage over other racial groups for ad-
missions outside of the TTP As Figure 2 below shows, White freshman students entering
UT Austin in the fall of 2014 made up more than one out of every two students admitted
outside of the TTP (55%)—a rate far exceeding the White TTP admission rate of 36%. All

35, See Tex. Edu. Agency, Texas Academic Performance Report, 2014-15 State Performance Report (2015), hitps://
rptsvrl.tea.texas.gov/perfreport/tapr/201 5/state. pdf. The State TAPR’s (hereinafter, (Year) State TAPR Report), https://
rptsvrl.tea.texas.gov/perfreportitapr!. The University of Texas at Austin Report to the Governor, the Lieutenant
Governor, and the Speaker of the House of Representative on the Implementation o