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ﬁE JTTORNEY The Texas Register publishes summaries of the following:

GENE R AL Requests for Opinions, Opinions, Open Records Decisions.
An index to the fall text of these documents is available from
the Attomey General's Internet site hitp://www.oag. state.tx.us.
Telephone: 512-936-1730. For information about pending requests for opinions, telephone 512-463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of his
responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state officials. The
Texas Government Code indicates to whom the Attomey General may provide a legal opinion. He may not write legal opinions
for private individuals or for any officials other than those specified by statute. (Listing of authorized requestors:
http://www.oag.state.tx.us/opinopen/opinhome.shtml.)

Request for Opinions Briefs requested by June 19, 2009
RQ-0796-GA For further information, please access the website at
Requestor www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.

TRD-200901976

Major General Jose S. Mayorga Stacey Napier

Adjutant General of Texas Deputy Attorney General
Adjutant General’s Department Office of the Attorney General
. Filed: May 20, 2009
Post Office Box 5218
¢ ¢ ¢
Camp Mabry

Austin, Texas 78763-5218

Re: Whether the Adjutant General and Assistant Adjutant Generalscan
accrue compensatory leave (RQ-0796-GA)

ATTORNEY GENERAL May 29, 2009 34 TexReg 3333



Texas ETHICS

The Texas Ethics Commission is authorized by the Government Code,

§571.091, to issue advisory opinions in regard to the following statutes: the

OMMISSI ON Government Code, Chapter 302; the Government Code, Chapter 305; the
Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed to the Office of the
Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512) 463-5800.

Advisory Opinion Request

AOR-547. The Texas Ethics Commission has been asked to consider
whether an elected officeholder may accept transportation, meals, and
lodging from a corporation or labor organization in return for address-
ing an audience or participating in a seminar when the reason they are
asked to participate is their public position or duties and the service is
more than perfunctory.

The Texas Ethics Commission is authorized by 8571.091 of the Gov-
ernment Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter

36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

TRD-200901967

Natalia Luna Ashley

General Counsel

Texas Ethics Commission

Filed: May 20, 2009

¢ ¢ ¢

TEXASETHICS COMMISSION May 29, 2009 34 TexReg 3335



PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 17. MARKETING AND
PROMOTION

SUBCHAPTER G. GO TEXAN PARTNER
PROGRAM RULES

4 TAC §17.308

The Texas Department of Agriculture (the department) proposes
an amendment to Chapter 17, Subchapter G, §17.308, concern-
ing the use of Go Texan Partner Program (GOTEPP) funds. The
amendment is proposed to add a subsection to prohibit a person
from receiving GOTEPP grant funds, either as an applicant or a
vendor, during a period of time that the person is acting as an
agent for an applicant for GOTEPP grant funds.

Gene Richards, Assistant Commissioner for Marketing and Pro-
motions, has determined that, for the first five-year period the
proposed amendment is in effect, there will be no fiscal impli-
cations for state or local government as a result of enforcing or
administering the section, as amended.

Mr. Richards has also determined that for the first five years
that the proposed amendment is in effect, the public benefit of
the proposed amendment will add transparency to the process
of expending grant funds. There will be no effect on microbusi-
nesses, small businesses or persons required to comply with the
amended section, as proposed, therefore, no regulatory flexibil-
ity analysis is required.

Written comments on the proposal may be submitted to Gene
Richards, Assistant Commissioner for Marketing and Promo-
tions, Texas Department of Agriculture, P.O. Box 12847, Austin,
Texas 78711. Written comments must be received no later than
30 days from the date of publication of the proposed amendment
in the Texas Register.

The amendment of §17.308 is proposed under Agriculture Code
(the Code), §46.012, which provides the department with the
authority to adopt rules to administer Chapter 46 of the Code,
relating to the Go Texan Partner Program; and §46.005, which
authorizes the department to establish standards for the use of
grants and matching funds.

Texas Agriculture Code, Chapter 46, is affected by the proposal.
§17.308. Use of Funds.
(® - (@ (Nochange)

(h) A person may not receive GO TEXAN program fundsas a
vendor or applicant during any grant award period or agreement term
during which the person is also acting as an agent for an applicant.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 15, 2009.

TRD-200901925

Dolores Alvarado Hibbs

General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 463-4075

L4 ¢ L4
TITLE 19. EDUCATION

PART 2. TEXASEDUCATION AGENCY

CHAPTER 97. PLANNING AND
ACCOUNTABILITY

SUBCHAPTER AA. ACCOUNTABILITY AND
PERFORMANCE MONITORING

19 TAC §97.1001

(Editor’s note:  In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is "cum-
bersome, expensive, or otherwise inexpedient,” the figure in 19 TAC
§97.1001 is not included in the print version of the Texas Register. The
figure is available in the on-line version of the May 29, 2009, issue of
the Texas Register.)

The Texas Education Agency (TEA) proposes an amendment
to §97.1001, concerning accountability. The section describes
the state accountability rating system and annually adopts the
most current accountability manual. The proposed amendment
would adopt applicable excerpts of the 2009 Accountability Man-
ual. Earlier versions of the manual will remain in effect with re-
spect to the school years for which they were developed.

Legal counsel with the TEA has recommended that the proce-
dures for issuing accountability ratings for public school districts
and campuses be adopted as part of the Texas Administrative
Code. This decision was made in 2000 given a court decision
challenging state agency decision making via administrative let-
ter/publications. Given the statewide application of the account-
ability rating process and the existence of sufficient statutory au-
thority for the commissioner of education to formally adopt rules

PROPOSED RULES May 29, 2009 34 TexReg 3337



in this area, portions of each annual accountability manual have
been adopted since 2000. The accountability system evolves
from year to year so the criteria and standards for rating and
acknowledging schools in the most current year differ to some
degree over those applied in the prior year. The intention is to
annually update 19 TAC §97.1001 to refer to the most recently
published accountability manual.

The proposed amendment to 19 TAC §97.1001 would adopt ex-
cerpts of the 2009 Accountability Manual into rule as a figure.
The excerpts, Chapters 2-6, 8, 10-13, 15-17, and Appendix K
of the 2009 Accountability Manual, specify the indicators, stan-
dards, and procedures used by the commissioner of education to
determine accountability ratings, both standard and alternative
education accountability (AEA) procedures, for districts, cam-
puses, and charter schools. These chapters also specify indi-
cators, standards, and procedures used to determine Gold Per-
formance Acknowledgment (GPA) on additional indicators for
Texas public school districts and campuses. The TEA will is-
sue accountability ratings under the procedures specified in the
2009 Accountability Manual by August 1, 2009. Ratings may be
revised as a result of investigative activities by the commissioner
as authorized under TEC, §39.074 and §39.075.

In 2009, campuses and districts will be evaluated using three
base indicators: Texas Assessment of Knowledge and Skills
(TAKS) results, completion rates, and annual dropout rates. In
2009, the GPA system will award acknowledgment on up to 15
separate indicators to districts and campuses rated Academi-
cally Acceptable, AEA Academically Acceptable, or higher: At-
tendance Rate for Grades 1-12; Advanced Course/Dual Enroll-
ment Completion; Advanced Placement/International Baccalau-
reate Results; College Admissions Test Results; Commended
Performance on Reading/English Language Arts (ELA), Mathe-
matics, Writing, Science and/or Social Studies; Recommended
High School Program/Distinguished Achievement Program Par-
ticipation; Comparable Improvement on Reading/ELA and Math-
ematics; Texas Success Initiative - Higher Education Readiness
Component on ELA and/or Mathematics; and College-Ready
Graduates.

The proposed amendment would also modify subsection (e) to
specify that accountability manuals adopted for school years
prior to 2009-2010 will remain in effect with respect to those
school years.

The proposed amendment would place the specific procedures
contained in Chapters 2-6, 8, 10-13, 15-17, and Appendix K
of the 2009 Accountability Manual for annually rating school
districts and campuses in the Texas Administrative Code.
Applicable procedures would be adopted each year as annual
versions of the accountability manual are published. The pro-
posed amendment would have no locally maintained paperwork
requirements.

Criss Cloudt, associate commissioner for assessment, account-
ability, and data quality, has determined that for the first five-year
period the amendment s in effect there will be no additional costs
for state or local government as a result of enforcing or adminis-
tering the amendment.

Dr. Cloudt has determined that for each year of the first five
years the amendment is in effect the public benefit anticipated as
a result of enforcing the amendment will be to continue to inform
the public of the existence of annual manuals specifying rating
procedures for the public schools by including this rule in the
Texas Administrative Code. There is no anticipated economic

cost to persons who are required to comply with the proposed
amendment.

There is no direct adverse economic impact for small businesses
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, 82006.002, is re-
quired.

The public comment period on the proposal begins May 29,
2009, and ends June 29, 2009. Comments on the proposal may
be submitted to Cristina De La Fuente-Valadez, Policy Coordi-
nation Division, Texas Education Agency, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 475-1497. Comments
may also be submitted electronically to rules@tea.state.tx.us
or faxed to (512) 463-0028. A request for a public hearing on
the proposal submitted under the Administrative Procedure Act
must be received by the commissioner of education not more
than 15 calendar days after notice of the proposal has been
published in the Texas Register on May 29, 2009.

The amendment is proposed under the Texas Education Code,
§839.051(c)-(d), 39.072(c), 39.0721, 39.073, and 29.081(e),
which authorize the commissioner of education to specify the in-
dicators, standards, and procedures used to determine standard
accountability ratings and alternative education accountability
ratings and to determine acknowledgment on additional indica-
tors.

The amendment implements the Texas Education Code,
§839.051(c)-(d), 39.072(c), 39.0721, 39.073, and 29.081(e).

§97.1001. Accountability Rating System.

(@) The rating standards established by the commissioner
of education under Texas Education Code (TEC), §39.051(c) and
(d), shall be used to evaluate the performance of districts, campuses,
and charter schools. The indicators, standards, and procedures used
to determine ratings under both standard and alternative education
accountability (AEA) procedures will be annually published in official
Texas Education Agency publications. These publications will be
widely disseminated and cover the following procedures:

(1) indicators, standards, and procedures used to determine
district ratings;

(2) indicators, standards, and procedures used to determine
campus ratings,

(3) indicators, standards, and procedures used to determine
acknowledgment on Additional Indicators; and

(4) procedures for submitting arating appeal.

(b) Thestandard and alternative procedures by which districts,
campuses, and charter schools are rated and acknowledged for 2009
[2008] are based upon specific criteria and calculations, which are de-
scribed in excerpted sections of the 2009 [2008] Accountability Manual
provided in this subsection.

Figure: 19 TAC §97.1001(b)
[Figure: 19 TAC §97.1001(b)]

(c) Ratingsmay berevised asaresult of investigative activities

by the commissioner as authorized under TEC, §39.074 and §39.075.

(d) The specific criteria and calculations used in the account-
ability manual are established annually by the commissioner of educa-
tion and communicated to all school districts and charter schools.

(e) The specific criteria and calculations used in the annual
accountability manual adopted for school years prior to 2009-2010
[2008-2009] remain in effect for al purposes, including accountabil-
ity, data standards, and audits, with respect to those school years.

34 TexReg 3338 May 29, 2009 Texas Register
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 18, 2009.

TRD-200901940

Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 475-1497

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 8. TEXAS APPRAISER
LICENSING AND CERTIFICATION
BOARD

CHAPTER 153. RULES RELATING TO
PROVISIONS OF THE TEXAS APPRAISER
LICENSING AND CERTIFICATION ACT

22 TAC 81539

The Texas Appraiser Licensing and Certification Board (TALCB
or Board) proposes amendments to 8§153.9, regarding Applica-
tions. The proposed amendments would clarify the requirements
regarding education evaluations and would adopt by reference
18 new and revised application forms. The changes to the forms
primarily reflect formatting changes; however, the forms also ex-
pand and clarify the criminal background questions and harmo-
nize, when possible, the instructions and certification sections at
the end of the forms. A multi-purpose application form was di-
vided into three separate applications: Application for License,
TALCB Form AL-0; Application for Certification--Certified Resi-
dential Appraiser, TALCB Form CRA-0; and Application for Cer-
tification--Certified General Appraiser, TALCB Form CGA-0. The
Request for Inactive Status (For Expired Certification of License
Within One Year of Expiration Date), TALCB Form RISE-0, was
also created for expired licensees and certificate holders, based
on the inactive status form for currently licensed or certified ap-
praisers. The form previously called "Supplement to Application
for Appraiser Certification or Licensing by Reciprocity" was re-
named "Application for Certification or License by Reciprocity" to
reflect that it is a stand-alone form. Separate ACE extension re-
quest forms for provisional licensees and for other license types
were combined into a single form.

Devon V. Bijansky, Counsel for the Board, has determined that
for the first five-year period the proposed amendments are in
effect, there will be no fiscal implications for the state or for
units of local government as a result of enforcing or adminis-
tering the amendments. There is no anticipated impact on lo-
cal or state employment as a result of implementing the amend-
ments. There is no anticipated impact on small businesses or
micro-businesses as a result of implementing the amendments.
There is no anticipated economic cost to persons who are re-
quired to comply with the amendments.

Ms. Bijansky has also determined that the anticipated public
benefit as a result of these amendments is greater clarity and
consistency in TALCB's application and licensing processes.

Comments on the proposed amendments may be submitted to
Devon V. Bijansky, Counsel for the Texas Appraiser Licensing
and Certification Board, P.O. Box 12188, Austin, Texas 78711-
2188.

The amendments are proposed under the Texas Occupations
Code, 81103.151, Rules Relating to Certificates and Licenses.

The statute affected by this proposal is Texas Occupations Code,
Chapter 1103. No other statute, code, or article is affected by the
proposed amendments.

§153.9. Applications.

(& A persondesiringto be certified or licensed as an appraiser,
[er] approved as an appraiser trainee, or registered as atemporary non-
resident appraiser shall file an application using forms prescribed by
the Board. The Board may decline to accept for filing an application
that [whieh] is materially incomplete or that [whieh] is not accompa-
nied by the appropriate fee. [Prior to submission of any application,
an applicant shall submit the applicant’s education for evauation and
obtain awritten response from the Board showing the applicant meets
current education requirements for the applicable license or certifica-
date of issuance] Except as provided by the Act, the Board may not
grant acertification, license or approval of trainee statusto an applicant
unless the applicant:

(1) paysthe required fees [requested by the beard)];

(2) sdtisfiesany experience and education requirements es-
tablished by the Act or by these sections;

(3) successfully completes any qualifying examination
prescribed by the Board [board];

(4) provides al supporting documentation or information
requested by the Board [beard] in connection with the application;

(5) satisfies al unresolved enforcement matters and re-
quirements with the Board [beard)]; and

(6) meets any additional or superseding requirements es-
tablished by the Appraisal Qualifications Board.

(b) Prior to submitting an application, an applicant must sub-
mit a completed education evaluation request form aong with the ap-
propriate fee. If the Board determines that the applicant has met cur-
rent education requirements for the applicable license or certification,
it shall notify the applicant that hisor her education has been approved.
Any such approval shall then remain valid for one year from the date
the Board received the education evaluation request. If the Board de-
termines that the applicant has not completed all required education,
the applicant has until one year from the date the Board received the
reguest to meet all education requirements and submit an application
for licensure or the education evaluation request will expire. If the ed-
ucation requirements change while the education evaluation request is
pending, any evaluation issued by the Board after the new requirements
take effect will be based on then-current requirements. If the education
requirements change after the Board has notified the applicant that his
or her education satisfies the Board's requirements but before the ap-
plicant submits an application, the applicant must meet any additional
education requirements before the application will be processed.

(©) [(b)] The Texas Appraiser Licensing and Certification
Board adopts by reference the following forms [approved by the Board
and] published by and available from the Board, PO. Box 12188,
Austin, Texas 78711-2188, www.talcb.state.tx.us:

PROPOSED RULES May 29, 2009 34 TexReg 3339



(1) Application for Appraiser License, TALCB Form AL-

o

(2) Applicationfor Certification--Certified Residential Ap-
praiser, TALCB Form CRA-;

(3) Application for Certification--Certified General Ap-
praiser, TALCB Form CGA-0;

(4) Applicationfor Certification or License by Reciprocity,
TALCB Form CLR-0;

(5) Application for Approval as an Appraiser Trainee,
TALCB Form AAT-O0;,

(6) Applicationfor Provisional Appraiser License, TALCB
Form PAL-0;

(7) Affidavit Declining Sponsorship, TALCB Form ADS-

<o

(8) Application for Temporary Non-Resident Appraiser
Registration, TALCB Form TNAR-0;

(9) Request for Extension of Temporary Non-Resident Ap-
praiser Registration, TALCB Form NRE-O;

(10) Request for Inactive Status (For Currently Certified or
Licensed Appraisers), TALCB Form RIS-0;

(11) Request for Inactive Status (For Expired Certification
of License Within One Year of Expiration Date), TALCB Form RISE-
0;

(12) Request for Active Status, TALCB Form RAS-0;
(13) ACE Extension Request, TALCB Form AER-0;
(14) Change of Address, TALCB Form COA-O0;

(15) Addition or Termination of Appraiser Trainee Spon-
sorship, TALCB Form ATS-0;

(16) Appraiser Experience Affidavit, TALCB Form AEA-

0

(17) Appraisal Experience Explanation, TALCB Form
AEE-Q;

[(1) Application for Appraiser Certification or Licensing,
(10/07);}

TALCB Form ACL 1-1

[(2) Application for Provisiona Appraiser License,
TALCB Form APL 2-1 (10/07)}
2A-0 (804);]

[(4) Application for Approval as an Appraiser Trainee,
TALCB Form AAT 3-1 (10/07);]
or Licensing by Reciprocity, TALCB Form ACR 4-1 (10/07);]
TALCB Form TRN 5-1 (10/07);]

[(7) Extension of Non-Resident Temporary Practice Reg-
istration, TALCB Form NRE 5E-1 (10/07);]

[(8) Appraiser Experience Affidavit, TALCB Form AEA
6-0 (804);}

(18) [9)] Appraiser Experience Log, TALCB Form AEL
7-1 (10/08); and

Addition or Termination of Appraiser Trainee Spon-
[11) Change of Office Address; TALCB Form COA 9-0
(804):}
(19) [(12)] Request for Course Approval and Renewal,
TALCB Form CAR 10.0 (804).[3]

[(13) Extension Request Form (For Residential/General
(10/07);}

[(15) Request for Inactive Status Form (For Currently Cer-
tified or State Licensed Appraisers}

[(26) Request for Active Status Form; and]
AEE 6A-0 (804)]
(d) [€e)] An application may be considered void and subject
to no further evaluation or processing if an applicant fails to provide

information or documentation within 60 days after the Board makes
written request for the information or documentation.

(e) [{eh] A certification, license, or appraiser trainee approval
is valid for the term for which it is issued by the Board unless sus-
pended or revoked for cause and unless revoked, may be renewed in
accordance with the requirements of §153.17 of this title (relating to
Renewal of Certification, License or Trainee Approval).

(f) [£e)] The Board may deny certification, licensing, approval
asan appraiser trainee, or registration for non-resident temporary prac-
tice to an applicant who fails to satisfy the Board [board] asto the ap-
plicant’s honesty, trustworthiness, and integrity.

(9) [(PH] The Board may deny certification, licensure, approval
as an appraiser trainee, or registration for non-resident temporary prac-
tice to an applicant who submits incomplete, false, or misleading in-
formation on the application or supporting documentation.

(h) [g)] An application shall be considered void and subject
to no further evaluation or processing if the applicant fails to provide
acceptable documentation that all requirementsfor licensure, certifica-
tion, or approval as an appraiser trainee have been met within one year
of the date the application was received by the Board.

(i) [€h)] When an application is denied by the Board, no sub-
sequent application will be accepted within one year of the application
denial.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 15, 2009.

TRD-200901921

Devon V. Bijansky

Counsel

Texas Appraiser Licensing and Certification Board
Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 465-3900
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PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 31. NUTRITION SERVICES
SUBCHAPTER C. SPECIAL SUPPLEMENTAL
NUTRITION PROGRAM FOR WOMEN,
INFANTS, AND CHILDREN (WIC)

25 TAC 831.25, §31.37

The Executive Commissioner of the Health and Human Ser-
vices Commission, on behalf of the Department of State Health
Services (department), proposes amendments to §31.25 and
§31.37, concerning the Special Supplemental Nutrition Program
for Women, Infants, and Children (WIC).

BACKGROUND AND PURPOSE

Under federal and state enabling legislation, the WIC Program
is funded entirely by a combination of federal grant funds and
by rebates from manufacturers of infant formula and infant ce-
real that can only be expended to defray WIC food costs. The
United States Department of Agriculture (USDA) awards federal
grant funds to the department to administer the program, pro-
vided the department does so in accordance with federal law
and regulations and in accordance with the department’s annual
submission of a state plan approved by USDA. USDA deems the
following types of changes to be substantive amendments to the
state plan that require federal approval: rule or policy changes
initiated by legislation, USDA, or the state agency; changes af-
fecting client or vendor services and benefits; changes in the
monitoring/oversight of vendors and local agencies; any other
operational changes aimed at improving or enhancing program
delivery or accountability; and changes in related state proce-
dures.

Revisions to these rules are proposed primarily to comply with
new federal regulations governing the WIC program in 7 Code
of Federal Regulations (CFR) Part 246.

SECTION-BY-SECTION SUMMARY

The amendment to §31.25, concerning certification time periods
for WIC eligibility, is authorized by federal regulations govern-
ing the WIC Program at 7 CFR 8246.7(g), which give state WIC
programs the option to set the certification of eligibility time pe-
riod for breastfeeding women at intervals of approximately six
months or a period of up to one year (to the last day of the month
in which her infant turns one year old or she ceases breastfeed-
ing, whichever occurs first). The department proposes to amend
the certification time from a six-month period to up to one year
to eliminate the necessity for a second in-person certification in-
terview that is no longer required by federal regulations for many
breastfeeding clients.

The amendment to §31.37, concerning the selection of allow-
able foods for the WIC program, will align the department with
new federal WIC regulations at 7 CFR §246.10, that add new
foods to the foods currently issued to WIC recipients. The cur-
rent list of foods must be updated to add the new foods. Detailed
descriptions concerning individual food types, such as whether
or not milk must be low fat, are being eliminated as unneces-
sary. In addition, the process for informing food manufacturers
about food changes is being amended to eliminate information
that could become out of date. The proposed language contin-
ues to mandate natification to food manufacturers without speci-

fying the process, thus making it subject to department and state
policies, rules, and laws affecting such business transactions.

FISCAL NOTE

Mike Montgomery, Director, Nutrition Services Section, has de-
termined that for each year of the first five years the sections are
in effect, there will be no fiscal implications to state or local gov-
ernments as a result of enforcing or administering the sections
as proposed. All activities required by 831.25 and §31.37 will be
performed by existing department staff and with existing funding.

SMALL AND MICRO-BUSINESS ECONOMIC IMPACT ANALY-
SIS

Mr. Montgomery has also determined that there will be no
adverse economic impact on small businesses or micro-busi-
nesses. This was determined by interpretation of the rules that
small businesses and micro-businesses will not be required to
alter their business practices as a result of the changes. The
change to §31.25 applies only to breastfeeding women who are
enrolled in WIC and has no implications or effect on businesses.
The change to §31.37 is to add new foods to those offered to re-
cipients by the WIC program to comply with federal regulations.
No food manufacturers classified as small or micro-businesses
are required to provide WIC foods to contracted food vendors
for purchase by the WIC Program, and none that do so will be
deprived of a business opportunity to provide WIC foods since
the amendment only adds new foods to the current selection of
allowable foods. An economic impact statement and regulatory
flexibility analysis are not required. There are no anticipated
economic costs to persons, including WIC applicants and WIC
recipients, as proposed. There is no anticipated negative impact
on local employment.

PUBLIC BENEFIT

Mr. Montgomery has determined that for each year of the first
five years the sections are in effect, the public will benefit from
adoption of the sections. The public benefit anticipated as a re-
sult of enforcing or administering the sections is improved access
to nutrition services by streamlining the certification process for
WIC eligibility for breastfeeding women and an assurance that
the department is in compliance with federal regulations govern-
ing the WIC Program.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed amendments
do not restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT
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Comments on the proposal may be submitted to Valerie Wolfe,
Nutrition Services Section, Mail Code 1933, Department of State
Health Services, P.O. Box 149347, Austin, Texas 78714-9347,
(512) 341-4533 or by email to Valerie.Wolfe@dshs.state.tx.us.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed rules have been reviewed
by legal counsel and found to be within the state agencies’ au-
thority to adopt.

STATUTORY AUTHORITY

The amendments are authorized under Government Code,
8531.0055, and Health and Safety Code, §1001.075, which
authorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by
the department and for the administration of Health and Safety
Code, Chapter 1001.

The amendments affect Government Code, Chapter 531; and
Health and Safety Code, Chapter 1001.

831.25. Participant Certification Periods.
(@) - (c) (Nochange)

(d) A breastfeeding woman shall be certified to receive one
set of food instruments each month for up to one year [a six-menth pe-
ried]. The certification expiration date shall be set to the last day of
the month in which her infant turns one year old or she ceases breast-
feeding, whichever occurs first [for the last day of the sixth month.
Any subsequent certification shall expire on the day of the infant’s first
birthday].

(® -(g (Nochange)

§31.37. Selection of Allowable WIC Program Supplemental Foods.
(@) - (c) (Nochange)

(d) The state agency shall review the WIC Program list of al-
lowable foods annually to determine the need for adding or deleting
food products. If the state agency determines that the list of allowable
foods should be changed, the state agency shall notify the appropriate
manufacturers of that intent.

[(1) I the state agency determinesthat the list of allowable
cereals or juices should be changed; the state agency shall netify both
juice and cereal manufacturers of that intent through a request for in-
formation (RF).]

[(2) Juice and cereal manufacturers may contact the WIC
Program at any time during the year to request that their names and
addresses be added to the mailing list for an RFI.]

Manufacturers of juice and cereal shall certify through
their RFI response that their products meet the requwements for nu-
tritional content as specified in federal regulations governing the pro-
gram:}

(e) - (k) (No change.)

() Allowable foods may include:  milk; cheess; tofu;
soy-based beverages, breakfast cered; juice; beans; peas; lentils;
peanut butter; tuna; salmon; mackerel; sardines, fruits; vegetables;
whole wheat bread; whole grain bread; brown rice; bulgur; oatmeal;
whole grain barley; corn or whole wheat tortillas; infant cereal; infant
fruits; infant vegetables, infant meats; infant formula; exempt infant
formula; and WIC-eligible medical foods:

() Additional criteriafor each food type are as follows]
[(1) Milk. Milk shall be]
[(A)  unflavored, fresh, whole, reduced fat, low-fat or

fat-free (nonfat or skim) milk including cultured buttermilk fortified
with vitamins A and D to meet the federal standards;]

whole, low-fat, or fat-free (nonfat)
milk fortified with vitamins A and D to meet the federal standards;
and/or]

nonfat, dry, powdered milk fortified with vitamins
A and D to meet the federal standards]

[(2) Cheese. Cheese shall be unflavored and pasteurized.]

[(3) Cereds]

[(A) Cereal shall contain a minimum of 28 milligrams
of iron per 100 grams of dry cereal, and not more than 21.2 grams
of sucrose and other sugars per 100 grams of dry eered (6 grams per
ounce).]

[(B) Thestateagency reservestheright to determinethe
Aumber and brands of eeredls; which shall include at least ene hot eereal
and at least one corn, wheat, oat, rice, and multi-grain cereal.]

H4)  Juiee}
{éA} Jum%shalnlbesmglre—suength fluid frun OF veg-

juices containing
aminimum of 30 mithgrams of vitamin C per 100 milliliters of recon-
stituted juice]
[(B) Juices shall be 100% juice and shall contain no
added sugar, or other natural or artificial sweeteners.]
HE)  Juices packaged in a variety of containers, even
though made by the same manufacturer, shall be evaluated separately:]

[(5) Eggs: Eggs shall be fresh grade A or grade AA large;
medium, or small.]

[(6) Beans/Pead/Lentils. Beans, peas, and lentils shall be
dry with the exception of canned beans/peas/lentils which may be au-
thorized enly for the hemeless food package.]

[(7) Peanut Butter. Peanut butter shall contain no other in-
gredients such as jelly or candy pieces]

[(8) Tuna Tunashall be packed in water.]

Carrets: Carrots shall be bagged; fresh; large earrots
without tops and/or canned, sliced carrots]
be reqi
with the United States Food and Drug Administration as complying
with the legal definition of infant formula]

Infant ceredl. Infant cereal shall contain a minimum
of 45 milligrams of iron per 100 grams of dry cereal in dehydrated flake
form.]

This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 13, 2009.
TRD-200901910
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Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 28, 2009

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

CHAPTER 97. COMMUNICABLE DISEASES
SUBCHAPTER A. CONTROL OF
COMMUNICABLE DISEASES

25 TAC 897.7

The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes an amendment to §97.7, concern-
ing the control of communicable diseases requiring exclusion
from schools.

BACKGROUND AND PURPOSE

The Communicable Disease Act requires the department
to designate communicable diseases that require exclusion
from schools not child-care facilities (Health and Safety Code,
§81.042). Child-care facilities are governed by minimum stan-
dards, designed to promote the health and safety of children
attending licensed facilities, promulgated by the Department
of Family and Protective Services (Human Resources Code,
§42.042(e)). The Department of Family and Protective Services
rule (40 TAC §746.3603) adopts by reference the department’s
current rule, 897.7 (being amended here) on school exclusion.
The references to child-care facilities in §97.7 are being deleted
because the department has no authority to exclude children
from child-care facilities.

The overall purpose of the rule is to provide school personnel
as well as parents with guidance regarding appropriate control
measures for the prevention and containment of wound, skin,
and soft tissue infections. The amendments are necessary to
provide a more comprehensive rule related to the prevention of
transmission of skin and soft tissue infections in school settings.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Section 97.7 has been reviewed
and the department has determined that reasons for adopting
the section continue to exist because a rule on this subject is
needed.

SECTION-BY-SECTION SUMMARY

The amendments to §97.7 create an additional condition for
which children may be excluded from schools to prevent the
transmission of bacterial infections, especially antibiotic resis-
tant staphylococcal infections. The amendment addresses all
wound and skin and soft tissue infections instead of only one
specific skin and soft tissue infection concerning impetigo. The
caption and text of the rule has also been amended to delete
references to exclusion from child-care facilities because the
department has no authority to exclude children from child-care
facilities. Exclusion from these facilities is addressed in 40
TAC 8746.3603, of the Department of Family and Protective
Services, which adopts by reference the exclusion list in the
department’s current rule, 897.7 (being amended here).

FISCAL NOTE

Adolfo Valadez, M.D., MPH, Division Director, Prevention and
Preparedness Services, has determined that for each calendar
year of the first five years the section is in effect, there will be no
fiscal implications to state government because the state does
not operate schools. For each calendar year of the first five years
the section is in effect, there may be minor fiscal implications to
local school districts as a result of enforcing or administering the
section as proposed. The rule will have a neutral or net posi-
tive effect on local school districts. Public school systems must
provide home or hospital bedside instruction when a student is
unable to attend school for chronic or temporary illnesses that
are anticipated to amount to four weeks or more of confinement.
Schools send a teacher to serve the student at home or hospi-
tal bedside and receive weighted funding to cover the expenses.
They may lose funds from the state when a student cannot at-
tend because of this rule. But because this rule will prevent the
spread of disease, overall absenteeism will be reduced along
with these attendant costs. It is anticipated that this will be a
rare occurrence.

SMALL AND MICRO-BUSINESS ECONOMIC IMPACT STATE-
MENT AND REGULATORY FLEXIBILITY ANALYSIS

Dr. Valadez has also determined that there will be no adverse
economic impact on small businesses or micro-businesses re-
quired to comply with the section as proposed. This was de-
termined by interpretation of the rule that small businesses and
micro-businesses will not be required to alter their business prac-
tices in order to comply with the section. There are no anticipated
economic costs to persons who are required to comply with the
section as proposed. There is no anticipated negative impact
on local employment. Therefore, an economic impact statement
and regulatory flexibility analysis for micro-businesses and small
businesses are not required.

PUBLIC BENEFIT

In addition, Dr. Valadez has also determined that for each year
of the first five years the section is in effect, the public will ben-
efit from adoption of the section. The public benefit anticipated
as a result of enforcing or administering the section is to prevent
transmission of infectious diseases, specifically skin and soft tis-
sue infections.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed amendment
does not restrict or limit an owner’s right to his or her property
that would otherwise exist in the absence of government action
and, therefore, does not constitute a taking under Government
Code, §2007.043.

PUBLIC COMMENT
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Comments on the proposal may be submitted to Marilyn Felkner,
Infectious Disease Control Unit, Department of State Health Ser-
vices, MC 1960, P.O. Box 149347, Austin, Texas 78714-9347,
(512) 458-7676, or by email to marilyn.felkner@dshs.state.tx.us.
Comments will be accepted for 30 days following publication of
the proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the proposed rule has been reviewed
by legal counsel and found to be within the state agencies’ au-
thority to adopt.

STATUTORY AUTHORITY

The amendment is authorized by Health and Safety Code,
881.004, which gives the commissioner of the department
(commissioner) general statewide responsibility for the admin-
istration of the Communicable Disease Act and authorizes the
adoption of rules necessary for its effective administration and
implementation; §81.042(c), which requires rules to establish
procedures to determine if a child should be reported and
excluded from school; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of the Health and Safety
Code, Chapter 1001. The review of the rule implements Gov-
ernment Code, §2001.039.

The amendment affects Health and Safety Code, Chapters 81
and 1001; and Government Code, Chapters 531 and 2001.

897.7. Diseases Requiring Exclusion from [Child-care Facilities
and] Schools.

(@ The [owner or operator of a child-care facility, or the]
school administrator[;] shall exclude from attendance any child having
or suspected of having a communicable condition. Exclusion shall
continue until the readmission criteria for the conditions are met. The
conditions and readmission criteria are as follows:

(1) amebiasis--exclude until treatment is initiated;

(2) campylobacteriosis--exclude until after diarrhea and
fever subside;

(3) chickenpox--exclude until the lesions become dry;
(4) common cold--exclude until fever subsides;

(5) conjunctivitis, bacterial and/or viral--exclude until
written permission and/or permit is issued by a physician or local
health authority;

(6) fever--exclude until fever subsideswithout use of fever
suppressing medications;

(7) fifth disease (erythema infectiosum)--exclude until
fever subsides;

(8) gastroenteritis--exclude until diarrhea subsides without
the use of diarrhea suppressing medications;

(9) giardiasis-exclude until diarrhea subsides;

(10) head lice (pediculosis)--exclude until one medicated
shampoo or |otion treatment has been given;

(11) hepatitis A--exclude until one week after onset of ill-
ness;

(12) infections (wounds, skin, and soft ti ssue)--exclude un-
til drainage from wounds or skin and soft tissue infectionsis contained
and maintained in a clean dry bandage; restrict from situations that
could result in the infected area becoming exposed, wet, soiled, or oth-
erwise compromised;

(13) infectious mononucleosis--exclude until physician de-
cides or fever subsides;

(14) influenza--exclude until fever subsides;

(15) measles (rubeola)--exclude until four days after rash
onset or in the case of an outbreak, unimmunized children should also
be excluded for at least two weeks after last rash onset occurs,

(16) meningitis, bacterial--exclude until written permis-
sion and/or permit isissued by a physician or local health authority;

(17) meningitis, viral--exclude until fever subsides;

(18) mumps--exclude until nine days after the onset of
swelling;

(19) pertussis (whooping cough)--exclude until comple-
tion of five days of antibiotic therapy;

(20) ringworm--exclude until treatment has begun;

(21) rubella (German measles)--exclude until seven days
after rash onset or in the case of an outbreak, unimmunized children
should be excluded for at |east three weeks after |ast rash onset occurs;

(22) salmonellosis-exclude until diarrhea and fever sub-
side;

(23) scabies-exclude until treatment has begun;

(24) shigellosis-exclude until diarrhea and fever subside;

(25) streptococca sore throat and scarlet fever--exclude
until 24 hours from time antibiotic treatment was begun and fever
subsided; and

(26) tuberculosis, pulmonary--exclude until antibiotic
treatment has begun and a physician’'s certificate or heath permit
obtained.

(b) The [owner or operator of a child-care facility, or the
school administrator[;] shall exclude from attendance any child having
or suspected of having a communicable disease designated by the
Commissioner of Health (commissioner) as cause for exclusion until
one of the criterialisted in subsection (c) of this section is fulfilled.

() Any child excluded for reason of communicable disease
may be readmitted, as determined by the health authority, by:

(1) submitting a certificate of the attending physician, ad-
vanced practice nurse, or physician assistant attesting that the child
does not currently have signs or symptoms of a communicable disease
or to the disease's non-communicability in a[child-care or] school set-
ting;

(2) submitting a permit for readmission issued by alocal
health authority; or

(3) meeting readmission criteriaas established by the com-
missioner.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 13, 2009.
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TRD-200901899

Lisa Hernandez

General Counsel

Department of State Health Services

Earliest possible date of adoption: June 28, 2009

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER G. CIGARETTE TAX
34 TAC §3.101

The Comptroller of Public Accounts proposes an amendment to
§3.101, concerning cigarette tax and stamping activities. Sub-
section (g) and (g)(1) are amended to reflect the change in the in-
teragency cooperation contract between the comptroller and the
Texas Alcoholic Beverage Commission (TABC) for the comptrol-
ler to sell cigarette tax stamps to the TABC for the purpose of col-
lecting the cigarette tax at ports of entry into the state. The comp-
troller, in a new interagency cooperation contract with the TABC,
authorizes the TABC to generate a cigarette tax stamp using the
TABC's Ports of Entry Tax Collection System (POETCS) and to
affix the cigarette tax stamp to cigarette packages for which the
cigarette tax has been collected.

John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.

Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the proposed amendment would
benefit the public by improving the administration of the ports
of entry program of the Texas Alcoholic Beverage Commission.
This rule is proposed under Tax Code, Title 2, and does not
require a statement of fiscal implications for small businesses.
There is no significant anticipated economic cost to individuals
who are required to comply with the proposed rule.

Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528.

This amendment is proposed under Tax Code, §111.002 and
§111.0022, which provides the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administra-
tion and enforcement of the provisions of Tax Code, Title 2, and
taxes, fees, or other charges which the comptroller administers
under other law.

The amendment implements Tax Code,
§154.024(b).

83.101. Cigarette Tax and Samping Activities.
(@ - (f) (Nochange)

(9) Generation and affixing [+ssuanee] of cigarette tax stamps
by [te] the Texas Alcoholic Beverage Commission (TABC).

§154.021(a) and

(1) The comptroller, by interagency cooperation contract,
may authorize [shal selt cigarette tax stamps to] the Texas Alcoholic

Beverage Commission to generate a cigarette tax stamp using the
TABC's Port of Entry Tax Collection System (POETCS) and to
affix the cigarette tax stamp to cigarette packages for the purpose of
collecting the cigarette tax at ports of entry into the state.

(2) Payment for the cigarette tax stamps sold will be made
by that agency according to the terms and conditions stipulated in
the interagency cooperation contract between the comptroller and the
Texas Alcoholic Beverage Commission.

(h) - () (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 15, 2009.

TRD-200901922

Martin Cherry

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 475-0387

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 13. TEXAS COMMISSION ON
FIRE PROTECTION

CHAPTER 421. STANDARDS FOR
CERTIFICATION
37 TAC 84215, 8§421.17

The Texas Commission on Fire Protection (Commission) pro-
poses amendments to Chapter 421, Standards for Certification,
8421.5, Definitions. The purpose of the proposed amendments
to 8421.5 is to acknowledge and accept the State Firemen and
Fire Marshals’ Association Level Il Instructor certification by in-
dividuals received on or after June 1, 2008, or Instructor | certi-
fication received on or after June 1, 2008. The Commission will
credit the time the individual has held the new certification if is-
sued after the effective date. Concerning 8421.17, Requirement
to Maintain Certification, an individual whose certificate has been
expired for one year or longer may not renew the certificate that
was previously held. To obtain a new certification, an individual
must meet the requirements in §439.1 of this title (relating to Re-
quirements--General).

Jake Soteriou, Director of the Fire Service Standards and Certi-
fication Division, has determined that for the first five-year period
these proposed amendments are in effect there will be no fiscal
impact on state or local governments.

Mr. Soteriou has also determined that for each year of the first
five years these proposed amendments are in effect, there will
be a better understanding by the public of certificates issued by
the State Firemen and Fire Marshals’ Association that are rec-
ognized by the Commission.

Comments regarding these proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register to Gary L. Warren, Sr., Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
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Austin, Texas 78768-2286 or e-mailed to info@tcfp.state.tx.us.
Comments will be reviewed and discussed at a future Commis-
sion meeting.

These amendments are proposed under Texas Government
Code, Chapter 419, Subchapter B, Regulation and Assisting
Fire Fighters and Fire Departments.

Cross reference to statute: Texas Government Code, §419.021,
Definitions.

8421.5. Definitions.

The following words and terms, when used in this standards manual,
shall have the following meanings, unless the context clearly indicates
otherwise.

(D - (42) (No change.)

(43) Years of experience--For purposes of higher levels of
certification or fire service instructor certification:

(A) Except as provided in subparagraph (B) of this
paragraph, years of experience is defined as full years of full-time,
part-time or volunteer fire service while holding:

@i) - (i) (No change)

(iv) forfireserviceinstructor eligibility only, a State
Firemen’sand Fire Marshals’ Association Level Il Instructor Certifica
tion received prior to June 1, 2008 or Instructor | received on or after
June 1, 2008 or an equivalent instructor certification from the Texas De-
partment of State Health Services (DSHS) or the Texas Commission on
Law Enforcement Officer Standards and Education (TCLEOSE). Doc-
umentation of at least three years of experience as a volunteer in the
fire service shall bein the form of a non self-serving sworn affidavit.

(B) (Nochange)
§421.17. Requirement to Maintain Certification.

(@ All full-time or part-time employees of afire department or
local government who are assigned duties identified as fire protection
personnel duties must maintain certification by the Commission [com-
mission] in the discipline(s) to which they are assigned for the duration
of their assignment.

(b) In order to maintain the certification required by this sec-
tion, the certificate(s) of the employees must be renewed annually by
complying with 8437.5 of this title (relating to Renewal Fees) [; Re-
newal Fees] and Chapter 441 of this itle (relating to Continuing Edu-
cation)[; Continuing Education;] of the Commission’s [commission's]
standards manual.

(c) Anindividual whose certificate has been expired for one
year or longer may not renew the certificate that was previously held.
To obtain anew certification, an individual must meet the requirements
in Chapter 439 of thistitle (relating to Examinations for Certification).

(d) [fe)] The Commission [eemmission] will provide proof
of current certification to individuals whose certification has been
renewed.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 12, 2009.
TRD-200901885

Gary L. Warren, Sr.

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 936-3838

¢ ¢ ¢

CHAPTER 427. TRAINING FACILITY
CERTIFICATION

SUBCHAPTER B. DISTANCE TRAINING
PROVIDER

37 TAC 8427.201

The Texas Commission on Fire Protection (Commission) pro-
poses amendments to Chapter 427, Training Facility Certifica-
tion, Subchapter B, Distance Training Provider, §427.201, Mini-
mum Standards for Distance Training Provider. The purpose of
these proposed amendments is to remove redundant language.

Jake Soteriou, Director of the Fire Service Standards and Certi-
fication Division, has determined that for the first five-year period
these proposed amendments are in effect there will be no fiscal
impact on state or local governments.

Mr. Soteriou has also determined that for each year of the first
five years these proposed amendments are in effect, the public
benefit anticipated as a result of enforcing these amendments is
to provide a better understanding of the Commission’s intent by
removing repetitive language from different sections. There are
no additional costs of compliance for small or large businesses
or individuals that are required to comply with these proposed
amendments.

Comments regarding these proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register to Gary L. Warren, Sr., Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768-2286 or e-mailed to info@tcfp.state.tx.us.
Comments will be reviewed and discussed at a future Commis-
sion meeting.

These amendments are proposed under Texas Government
Code, Chapter 419, Subchapter B, Regulating and Assisting
Fire Fighters and Fire Departments.

Cross reference to statute: Texas Government Code, §419.028,
Training Programs and Instructors.

8§427.201. Minimum Standards for Distance Training Provider.
(@ - (b) (Nochange)

(c) Inorder to become a Commission-approved [commission
approved] distance training provider; the provider must submit a
completed Commission [commission] training facility application
with supporting documentation and fees [fee]. Such application will
include descriptions and addresses of where the distance training
provider will have their course delivery and materials. A distance
training provider must provide documentation of its ability to meet
all minimum requirements for each discipline for which it seeks
certification. The documentation must also identify how students and
instructors will access resources as identified in the curriculum.

[(d) Al training for certification must be submitted to the com-
mission for approval at least 20 days prior to the proposed starting date

of the training. Approved courses are subject to audit by commission
staff any time during the approved schedule. Any deviation in the ap-
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proved course schedule or content must be reported to the commission
within three business days of the deviation. The academy coordinator

[(1) attest to the fact that the training meets the compe-
tencies in the applicable Commission Curriculum and/or NFPA Stan-

[(2) submit atesting schedule for all academy periodic, fi-
nal; or skills examinations as required in §427.305 of this title; and]
notify the Commission of any changes in instructor
staff and/or field examiners.]
(d) [€e)] A distancetraining provider that applies for certifica-
tionasatraining facility in adisciplinethat includes skillstraining shall
comply with Subchapter A of this chapter concerning minimum stan-

dards, facilities, apparatus, protective clothing, equipment, and livefire
training utilized to teach and test the required skills.

(e) [€H)] A distancetraining provider certified for thefirst time
by the Commission [eemmission] will receive, at no charge, one Com-
mission Certification Curriculum and Standards Manual on CD to be
utilized by the certified distance training provider’s instructors. The
distance training provider is responsible for ensuring that all subjects
are taught as required by the curricula. Additional CD copies may be
purchased from the Commission [eommission] or downloaded from
the agency web site. Distance training providers that renew their certi-
fication will receive appropriate updates at no charge.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 12, 2009.

TRD-200901886

Gary L. Warren, Sr.

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 936-3838

¢ ¢ ¢

SUBCHAPTER C. TRAINING PROGRAMS
FOR ON-SITE AND DISTANCE TRAINING
PROVIDERS

37 TAC 8427.303, §427.305

The Texas Commission on Fire Protection (Commission)
proposes amendments to Chapter 427, Training Facility Cer-
tification, Subchapter C, Training Programs for On-Site and
Distance Training Providers, 8§427.303, Training Approval
Process for On-Site and Distance Training Providers; and
8427.305, Procedures for Testing Conducted by On-Site and
Distance Training Providers. The purpose of these proposed
amendments is to specify what deviations from the original
course approval must be submitted to the Commission. Some
changes to the present language were made for better clarifica-
tion and to also establish that performance skills testing will not
be conducted until after all required training is complete. This
will facilitate the Commission’s ability to audit the skills testing
portion of the test.

Jake Soteriou, Director of the Fire Service Standards and Certi-
fication Division, has determined that for the first five-year period

these proposed amendments are in effect there will be no fiscal
impact on state or local governments.

Mr. Soteriou has also determined that for each year of the first
five years these proposed amendments are in effect, the public
benefit anticipated as a result of enforcing these amendments
will be a better understanding of the Commission’s intent to au-
dit the performance skills testing being conducted at the train-
ing academies and that the skills will not be evaluated until all
required training is complete. There are no additional costs of
compliance for small or large businesses or individuals that are
required to comply with these proposed amendments.

Comments regarding these proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register to Gary L. Warren, Sr., Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768-2286 or e-mailed to info@tcfp.state.tx.us.
Comments will be reviewed and discussed at a future Commis-
sion meeting.

These amendments are proposed under Texas Government
Code, Chapter 419, Subchapter B, Regulating and Assisting
Fire Fighters and Fire Departments.

Cross reference to statute: Texas Government Code, §419.028,
Training Programs and Instructors.

§427.303. Training Approval Process for On-Site and Distance
Training Providers.

(@ (No change)

(b) Alltraining for certification must be approved by the Com-
mission [eemmission]. A training provider must submit to the Com-
mission [eemmission] a completed Training Prior Approva Form, a
schedule of periodic, final, and skillstests, and a class schedule at |east
20 days prior to the proposed starting date of the training.

(c) Theprovider of training will receive from the Commission
[commission] the following documents.

(1) A Notice of Course Approval. This document will
serve as notification that the course has been approved by the Com-
mission [eommission] and will contain the approval number assigned
by the Commission [eommission] and the course |.D. number.

(2) - (3) (No change)

(d) Approved courses are subject to audit by Commission
[commission] staff at any time during the approved schedule. Any
deviation in the approved course schedule, content, field examiners,
or the substitution of one instructor for another (this does not apply
to [the addition of] an instructor [to the roster of instructors] already
approved for the course [by the commission]) must be reported to the
Commission [eommission] within three business days of the deviation.

§427.305. Procedures for Testing Conducted by On-Ste and Dis-
tance Training Providers.

(8 The requirements and provisions in this section apply to
procedures for periodic, final, and skills testing conducted by training
providers during and at the end of atraining program. For procedures
regarding state examinations for certification (Commission [eommis-
sion] examinations that occur after a training program is completed),
see Chapter 439 of thistitle.

(b) Periodic and comprehensive final tests shall be given by
the training provider in addition to the Commission [commission] ex-
amination required in Chapter 439 of thistitle.

() (No change.)
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(d) If performance skill evaluations are part of the applicable
curriculum, performance testing [shall be done and] records shall be
kept in accordance with 8427.301 of this title. This will ensure that
each trainee has demonstrated an ability to competently and carefully
perform all tasks and operations associated with the training, both in-
dividually and as a member of ateam.

(e) During the course of instruction, the provider of training
shall test for competency all performance skillslisted in the applicable
curriculum. Thisappliesonly for curriculain which performance stan-
dards have been developed. Skill evaluations may take place at any
time during the academy but must take place after all training on the
identified subject area has been completed. The number of opportu-
nities to successfully complete particular performance skill objectives
evaluated during an academy isat the discretion of the designated train-
ing officer. Retests must be conducted prior to the administration of the
Commission designated performance evaluations. All skills must be
demonstrated in the presence of a Commission-approved field exam-
iner. [Performance testing sheuld be tsed to the maximum extent prac-
shall be used to satisfy performance skills requirements. Each trainee
shall be prepared to demonstrate any performance skill in the presence
of acommission representative as requived in Chapter 439 of thistitle]
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 12, 2009.

TRD-200901894

Gary L. Warren, Sr.

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 936-3838

¢ ¢ ¢

CHAPTER 433. MINIMUM STANDARDS FOR
DRIVER/OPERATOR-PUMPER

37 TAC 84335

The Texas Commission on Fire Protection (Commission) pro-
poses amendments to Chapter 433, Minimum Standards for
Driver/Operator-Pumper, 8433.5, Examination Requirements.
The purpose of this proposed amendment is to remove restric-
tions requiring individuals to take a written test. This change
would allow the Commission the latitude to administer a com-
puter-based test. The change also restructures the last section
to define the requirements that individuals must meet before
they can take the test.

Jake Soteriou, Director of the Fire Service Standards and Certi-
fication Division, has determined that for the first five-year period
this proposed amendment is in effect there will be no fiscal im-
pact on state or local governments.

Mr. Soteriou has also determined that for each year of the first
five years the proposed amendment is in effect, the public benefit
anticipated as a result of enforcing this amendment is that the
public will have a better understanding of the requirements to test
for the Driver/Operator-Pumper certification and the Commission
may administer a computer-based examination.

Comments regarding this proposed amendment may be submit-
ted, in writing, within 30 days following the publication of this

notice in the Texas Register to Gary L. Warren, Sr., Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768-2286 or e-mailed to info@tcfp.state.tx.us.
Comments will be reviewed and discussed at a future Commis-
sion meeting.

This amendment is proposed under Texas Government Code,
Chapter 419, Subchapter B, Regulating and Assisting Fire Fight-
ers and Fire Departments.

Cross reference to statute: Texas Government Code, §419.035,
Certification Examinations.

8433.5. Examination Requirements.

(a) Examination [The written examination] requirements of
Chapter 439 of this title (relating to Examinations for Certification)
must be met in order to receive driver/operator-pumper certification.

(b) Individuals will be permitted to take the Commission ex-
amination for driver/operator-pumper by documenting, asaminimum,
completion of the NFPA 1001 Fire Fighter | training, and completing
a Commission-approved driver/operator-pumper curriculum. [Perfor-
manee skitls must meet the reguirements in Chapter 439.]

o) Noindividua will be permitted to take the commission ex-
amination for driver/operator-pumper unlesstheindividual documents,
as aminimum, completion of the NFPA 1001 Fire Fighter | training.]
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 12, 2009.

TRD-200901887

Gary L. Warren, Sr.

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 936-3838

¢ ¢ ¢

CHAPTER 437. FEES

37 TAC 88437.3, 437.5, 437.13

The Texas Commission on Fire Protection (Commission) pro-
poses amendments to Chapter 437, Fees, 8437.3, Certification
Fees; 8437.5, Renewal Fees; and §437.13, Basic Certification
Examination Fees. The purpose of these proposed amendments
is to raise the fees charged by the Commission to process appli-
cations for testing, certification and renewal of certifications and
associated late fees. The fee increase was a condition agreed
to by the legislature to supplement the cost associated of adding
seven additional employees to the Commission staff in order to
meet the demands placed upon it by the fire service.

Jake Soteriou, Director of the Fire Service Standards and Certi-
fication Division, has determined that for the first five-year period
these proposed amendments are in effect, the total impact will
be based upon the number of personnel within the jurisdiction
that apply for additional certifications during the year and that
increase would be $15 per each certification application. The
number of paid personnel that the jurisdiction renews annually
at the end of the year will be increased $10 per person for their
renewal application. Applications to test for additional certifica-
tions will cost an additional $20 each.
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Mr. Soteriou has also determined that for each year of the first
five years these proposed amendments are in effect, the public
benefit anticipated as a result of enforcing these amendments is
that the additional staff at the Commission will facilitate the in-
spection and testing needs of the fire fighters and departments.
This will insure that the fire fighters are properly trained and
equipped to protect the citizens they work for. There are no ad-
ditional costs of compliance for small or large businesses or indi-
viduals that are required to comply with these proposed amend-
ments.

Comments regarding these proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register to Gary L. Warren, Sr., Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768-2286 or e-mailed to info@tcfp.state.tx.us.
Comments will be reviewed and discussed at a future Commis-
sion meeting.

The amendments are proposed under Texas Government Code,
Chapter 419, Subchapter B, Regulating and Assisting Fire Fight-
ers and Fire Departments.

Cross reference to statute: Texas Government Code, §419.026,
Fees for Certificates.

8437.3. Certification Fees.

(® A $35.00[$20] non-refundable application feeis required
for each certificate issued by the Commission [commission]. If acer-
tificate is issued within the time provided in §401.125 of thistitle (re-
lating to Processing Periods), the feewill be applied to the certification.
If the certificate is denied, the applicant must pay a new certification
application fee to file a new application.

(b) - (¢) (No change.)

(d) Any person who holds a certificate, and is no longer em-
ployed by an entity that is regulated by the Commission [comimission]
may submit in writing, a request, together with the required fee to re-
celveaone-time[onetime] certificate stating thelevel of certificationin
each discipline held by the person on the date that person left employ-
ment pursuant to the Texas Government Code, §419.033(b). Multiple
certifications may be listed on the one-time certificate. The one-time
fee for the one-time certificate shall be the same as the current certifi-
cation fee provided in subsection (a) of this section.

(e) A facility that provides basic level training for any disci-
pline for which the Commission [eommission] has established aBasic
Curriculum must be certified by the Commission [eommission]. The
training facility will be charged a separate certification fee for each dis-
cipline.

8437.5. Renewal Fees.

(@ A $35.00[$25] non-refundable annual renewal fee shall be
assessed for each certified individual and certified training facility. If
an individual or certified training facility holds more than one certifi-
cate, the Commission [eommission] may collect only one $35.00 [$25]
renewal fee, which will renew all certificates held by the individual or
certified training facility.

(b) - (¢) (No change.)

(d) If aperson reappliesfor a certificate(s) which has been ex-
pired less than one year and the individual is not employed by areg-
ulated employing entity[;] as defined in subsection (b) of this section,
the individual must pay all applicable renewal fee(s) and any applica-
ble additional fee(s). Upon payment of the required fee(s), the certifi-
cate(s) previously held by the individual, for whom [whieh] he or she
continues to qualify, will be renewed.

(e) - (f) (No change.)

(g) All certification renewal fees must be returned with the re-
newal statement to the Commission [eemission].

(h) (No change.)

(i) The certification period shall be aperiod not to exceed one
year. The certification period for employees of regulated employing
entities is November 1 to October 31. The certification period of cer-
tified training facilities is February 1 to January 31. The certification
period of individual [trdividual] certificate holdersis May 1 to April
30.

(i) - (k) (No change)

(1)  All certification renewal fees received from one to 30 days
after the renewal date posted on the renewal notice will cause the indi-
vidual or entity responsible for payment to be assessed a non-refund-
able $17.50 [$10] late fee in addition to the renewal fee for each indi-
vidual for which arenewal fee was due.

(m) All certification renewal fees received more than 30 days
after the renewal date posted on the renewal notice will cause theindi-
vidual or entity responsible for payment to be assessed a non-refund-
able $35.00 [$20] late fee in addition to the renewal fee for each indi-
vidual for which arenewal fee was due.

(n) In addition to any non-refundable late fee(s) assessed for
certification renewal, the Commission [eommission] may hold an in-
formal conference to determine if any further action(s) is [are] to be
taken.

(0) Anindividual or entity may petition the Commission [com-
mission] for a waiver of the late fees required by this section if the
person’s certificate expired because of the individual or regulated em-
ploying entity’s good faith clerical error, or expired asaresult of termi-
nation of the person’s employment where the person has been restored
to employment through a disciplinary procedure or a court action. All
required renewal fees including applicable late fees and all required
continuing education must be submitted before the waiver request may
be considered.

(1) Applicants claiming good faith clerical error must sub-
mit asworn statement together with any supporting documentation that
evidences the applicant’s good faith efforts to comply with Commis-
sion [eommission] renewal requirementsand that failureto comply was
due to circumstances beyond the control of the applicant.

(2) (No change.)

(p) Anindividual, upon returning from activation to military
service, whose certification has expired, must notify the Commission
[eemmission] in writing. The individual will have any normally as-
sociated late fees waived and will be required to pay a $35.00 [$25]
renewal fee.

8437.13. Processing Fees for Test Application [Basic Certification
Examination Fees].

(& A non-refundable application processing fee of $35.00
[$25] shall be charged for each [written or performance skill] exami-
nation [administered by the Commission].

(b) Fees[Academy testing fees] will be paid in advance with
the [students'] application or the provider of training may be invoiced
or billed if previous arrangements have been made with the Commis-
sion. [totest or be billed after the state testing has been completed. The
exceptions to this rule are:]

[(1) individual walk-ins; and}
[(2) retesting of afailed skill administered the same day.]
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 12, 2009.

TRD-200901888

Gary L. Warren, Sr.

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 936-3838

¢ ¢ ¢

CHAPTER 439. EXAMINATIONS FOR
CERTIFICATION

SUBCHAPTER A. EXAMINATIONS FOR
ON-SITE DELIVERY TRAINING

37 TAC 8§8439.1, 439.3, 439.5, 439.7, 439.9, 439.11, 439.19

The Texas Commission on Fire Protection (Commission)
proposes amendments to Chapter 439, Examinations for Cer-
tification, Subchapter A, Examinations for On-Site Delivery
Training. The purpose of the proposed amendments in §439.1,
Requirements-General, to remove redundant language and
language that is not a requirement to test. Language was incor-
porated from another section that addresses the requirements
to retest for expired certifications; §439.3, Definitions, language
was cleaned up to clarify intent and meaning; 8439.5, Proce-
dures, procedures for test administration were restructured to
facilitate the ability to administer computer-based tests and not
limit the Commission to administering written examinations;
8439.7, Eligibility, clarifies the necessary steps to determine
eligibility; 8439.9, Grading, language was removed that limited
the Commission to written examinations; 8439.11, Academy
Administered Performance Skill Evaluations identifies the pro-
cedures and time to complete the performance skills relating to
the certification examination process; 8439.19, Number of Test
Questions, the word "written" was removed from that section
in order to not to limit the Commission in administering only
written tests, but to also enable the Commission to administer
computer-based questions. It also identifies the total number of
skills evaluated for each certification and the minimum number
required for a final evaluation.

Jake Soteriou, Director of the Fire Service Standards and Certi-
fication Division, has determined that for the first five-year period
these proposed amendments are in effect there will be no fiscal
impact on state and local governments.

Mr. Soteriou has also determined that for each year of the first
five years these proposed amendments are in effect, the public
benefit anticipated as a result of enforcing the amendments will
be to provide a better understanding of the Commission’s test-
ing procedures and processes. The public will also know that
the Commission can administer computer-based examinations.
There are no additional costs of compliance for small or large
businesses or individuals that are required to comply with these
proposed amendments.

Comments regarding these proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register to Gary L. Warren, Sr., Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,

Austin, Texas 78768-2286 or e-mailed to info@tcfp.state.tx.us.
Comments will be reviewed and discussed at a future Commis-
sion meeting.

The amendments are proposed under Texas Government Code,
Chapter 419, Subchapter B, Regulating and Assisting Fire Fight-
ers and Fire Departments.

Cross reference to statute: Texas Government Code, §419.035,
Certification Examinations.

8439.1. Requirements--General.

(& The administration of examinations for certification, in-
cluding performance skill evaluations, shall be conducted in compli-
ance with the Commission [eemmission] and International Fire Ser-
vice Accreditation Congress (IFSAC) regulations. Itisincumbent upon
Commission [commission] staff, committee members, training officers
and field examiners to maintain the integrity of any state examination
(or portion thereof) for which they are responsible.

(b) Exams will be based on curricula as currently adopted in
the Commission’s [eommission’s| Certification Curriculum Manual.
[The state test can consist of only awritien test or it can consist of atest
that contains both awritten portion and a performance skills portion. If
the training program is conducted in the phase format, the examination
will be based on the curriculum in effect at the time of the examina
ton:]

[(c) If performance skills are required as part of a certification
be responsible for providing the required number of approved field ex-
aminers. The number of field examiners shall be determined by the

(¢) [{d)] Commission examinations that receive a passing
grade shall expire two years from the date of the examination.

(d) [(e)] The Commission [commission] shall prescribe the
content of any certification examination that tests the knowledge
and/or skill of the examinee concerning the discipline addressed by
the examination.

(1) An examination based on Chapter 1, "Basic Fire
Suppression Curriculum” as identified in the Certification Curriculum
Manual may consist of four sections: Fire Fighter I, Fire Fighter II,
First Responder Awareness, and First Responder Operations.

(2) An examination based on Chapter 4, "Basic Fire In-
spector Curriculum” asidentified in the Certification Curriculum Man-
ual may consist of three sections. Inspector I, Inspector Il, and Plan
Examiner |.

(3) All other state examinations consist of only one section.

(4) TheHead of Department examination will be based on
NFPA 1021, Chapter 7.

() [€B] The[An] individual who fails to pass a Commission
[commission written] examination for state certification will be given
one additional opportunity to pass the examination or section thereof.
Thisopportunity must be exercised within 180 days after the date of the
first faillure. Anindividual who passes the applicable state certification
examination but failsto pass asection thereof for an IFSAC seal (s) will
be given one additional opportunity to pass the section thereof. This
opportunity must be exercised within two years after the date of the
first attempt. An examinee who fails to pass the examination within
the required time may not sit for the same examination again until the
examinee hasre-qualified by repeating the curriculum applicableto that
examination.
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[{(@) An examinee who fails a state performance skill evalua-
tion may be allowed aretest at atime and place to be determined by the
ducted by acertified instructor who is approved to teach in that specific
subject areais required for a second retest. Remedial training must be
of a duration no less than the recommended curriculum instructional
hours for the section in which the failed skill(s) is reflected. An ex-
aminee being retested on a performance skill must be retested on any
skill, randomly selected by the lead examiner, from the same subject
area asthe performance skill objective that was failed. If the examinee
fails the find retest as part of a state performance skill evaluation, the
examinee must requalify by repeating the entire curriculum applicable
1o the examination.]

(f) Anindividual may obtain a new certificate in a discipline
which was previously held by passing a Commission proficiency ex-
amination.

(g9) If anindividual who has never held certification in a dis-
cipline defined in §421.5 of this title (relating to Definitions), seeks
certification in that discipline, the individual shall complete all certifi-
cation reguirements.

(h) If anindividual completes an approved training program
that has been evaluated and deemed equivalent to a certification cur-
riculum approved by the Commission, such as an out-of-state or mili-
tary training program or atraining program administered by the State
Firemen’sand FireMarshals Association of Texas, theindividual must
pass a Commission examination for certification status and meet any
other certification requirements in order to become eligible for certifi-
cation by the Commission as fire protection personnel.

(i) Anindividual or entity may petition the Commission for
a waiver of the examination required by this section if the person’s
certificate expired because of the individua's or employing entity’s
good faith clerical error, or expired as a result of termination of the
person’s employment where the person has been restored to employ-
ment through a disciplinary procedure or a court action. All required
renewal fees including applicable |ate fees and all required continuing
education must be submitted before the waiver request may be consid-
ered.

(1)  Applicants claiming good faith clerical error must sub-
mit asworn statement together with any supporting documentation that
evidences the applicant’s good faith efforts to comply with Commis-
sion renewal requirements and that failure to comply was due to cir-
cumstances beyond the control of the applicant.

(2) Applicants claiming restoration to employment asare-
sult of adisciplinary or court action must submit acertified copy of the
order, ruling or agreement restoring the applicant to employment.

8439.3. Definitions.

The following words and terms, when used in this chapter, have the
following definitions unless the context clearly indicates otherwise.

(1) - (4 (Nochange)

(5) Endorsement of eligibility--A signed statement testify-
ing to the fact that an individual has met all requirements specified by
the Commission [eommission] and is qualified to take a Commission
[eompmission] examination. An endorsement of eligibility will be is-
sued[; when appropriate;] by a member of the Commission [eemmis-
sion] staff.

(6) Examination--A state test [administered by the com-
mission] which an examinee must pass as one of the requirements for
certification.

(7) (No change.)

(8) Field examiner--An individual authorized to evaluate
performance skills in Commission-approved [commission-approved]
curricula. The field examiner must possess a Fire Instructor Certifi-
cation, complete the on-line Commission [eemmission] field examiner
course, and sign an agreement to comply with the Commission’s[com-
mission’s] testing procedures. Thefield examiner must be approved by
the Commission [eommission] to instruct all subject areasidentified in
the curriculum that he or she will be evaluating. [The field examiner
wwemand&mes&pewmneﬁamaexammerduﬁngaeemmrs-
sien-administered examination] The field examiner must repeat the
examiner course every two years and submit a new Letter of Intent.

(9) - (10) (No change.)
8439.5. Procedures.

(8 Procedures for conducting [written and/or performance]
examinations are determined by the Commission [commission].

[(b) As part of the training approval process, the designated
training officer, except for a Basie Fire Suppression academy, with
choose a test location and date from the list provided by the com-
mission. The designated training officer of a Basic Fire Suppression
academy may request during the training approval process to schedule
the examination as soon as possible after the completion of the applica-
ble course and at a place agreeable to the commission. The provider of
training will receive from the commission an Appheation for Festing
form with the course approval notice which will reflect the tentative
date, time, and location of the examination. The provider of training
and return it to the commission office no later than the third day of
instruction.  The commission, upon receipt of the Application for
Testing form, will confirm the time and place for the examinationd

(b) [{e)] All application processing [training providers are re-

ible for ensuring that all testing] feesdue to the Commission must
be [commission are] paid in atimely manner. [tn addition; all training
providers of a Basic Fire Suppression academy that schedule through
the commission an examination for tess than ten (10) examinees must
pay an examination fee equal to the amount that would be charged for
ten (10) examinees.]

Hd) 1f the designated training officer determines that the time
and/or place of the examination as set by the commission is not accept-
able for good cause, he or she may request the commission to resched-
uleor relocate the examination providing the request tsreceived at teast
20 days prior to the original scheduled time of the examination or the
new proposed time, whichever would result in the earliest notification.
The commission shall giveal such requests due consideration and may
reschedule or relocate the examination as necessary.]

(c) [{e)] Each examination must be administered by alead ex-
aminer.

[(f) Thelead examiner may administer the examination alone
or with the assistance of field examiner(s). The field examiners shall
be approved by the commission prior to the administration of the ex-
amination.]

(d) [{g)] Thelead examiner must:

(1) ensurethat the tests remain secure and that the exami-
nation is conducted under conditions warranting honest results;

H2) eolect all examination materials from any examinee
(2) [€3)] monitor the examination whilein progress;
(3) [(4)] control entrance to and exit from the test site;
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[(5) permit no one in the room while the written test is in
progress except examiners, examinees, and commission staff;]
(4) [¢6)] assign or re-assign seating; and

(5) [(A)] bar admission to or dismiss any examinee who
fails to comply with any of the applicable provisions of this chapter.

[(h)y Examination booklets, answer sheets, scratch paper and
grade roster(s) will be delivered to the lead examiner by means spec-
ified by the commission. The lead examiner must immediately notify
the commission and document any errors detected in the examination
materias provided.]

[(i) Immediately following the completion of the written ex-
amination, the lead examiner must remit to the commission all exami-
nation booklets, answer sheets and scratch paper in the return container
provided by the commission.]

(e) [{] All official grading and notification must come from
the Commission or its designee [commission]. The [commission staff
must make available the] preliminary test results shall be made avail-
able within seven (7) business days after completion of the examina-
tion.

§439.7. Eligibility.

(@ An examination may not be taken by an individual who
currently holds an active certificate from the Commission [commis-
sion] in the discipline to which the examination pertains, unless re-
quired by the Commission [eemmission] in a disciplinary matter, or
test scores have expired and the individual istesting for IFSAC seals.

(b) Anindividual who passes an examination and is not cer-
tified in that discipline, will not be allowed to test again until 30 days
before the expiration date of the previous examination unless required
by the Commission [eemmission] in a disciplinary matter.

(¢) Inorderto qualify for a Commission [eemmission] exam-
ination, the examinee must:

(1) meet or exceed the minimum requirements set by the
Commission [eommission] as aprerequisite for the specified examina-
tion;

(2) submit atest application with documentation showing
completion of a Commission-approved curriculum and any other pre-
requisite requirements, along with the appropriate application process-
ing fee(s).

(3) receive from the Commission an "Endorsement of Eli-
gibility" letter and provide this letter to the lead examiner.

[(2) provide the lead examiner with a copy of a Certifi-
cate of Completion for the course required for the specific examination
sought or an endorsement of eligibility issued by the commission;]

(4) [(3)] bring to the test site, and display upon request,
state issued [some form of] i dentification which contains the name and
[a] photograph of the examinee;

(5) [4)] report on time to the proper location; and

(6) [(5)] comply with all thewritten and verbal instructions
of the lead examiner.

(d) (No change.)

() No person shall be permitted to sit for any Commission
[commission] examination who has an outstanding debt owed to the
Commission [commission].

§439.9. Grading.

[(@ For ascoreto be valid and remain valid:]

[(1) the examinee must complete the answer shest, or oth-
erwise record the answers, as instructed by the lead examiner; and]

(@ [(2)] If [if] performance skills are required as a part of the
examination, the examinee must demonstrate performance skill objec-
tives in a manner consistent with performance skill evaluation forms
provided by the Commission [eemmission]. The evaluation format for
aparticular performance skill will determine the requirements for pas-
sage of the skill. Each performance skill evaluation form will require
successful completion of one of the following formats:

(1) [€A)] al mandatory tasks; or

(2) [(B)] an accumulation of points to obtain a passing
score of at least 70%; or

(3) [€S)] acombination of both paragraphs (1) and (2) of
this subsection [{A) and {B)].

(b) Theminimum passing score on each [written] examination
or section thereof as outlined in §439.1(d) [(e)] of thistitle (relating to
Reguirements--General) shall be 70%. Thismeansthat 70% of thetotal
possible active questions must be answered correctly. The Commission
[eommission] may, at its discretion, invalidate any question.

(c) If the Commission [commission] invalidates an examina-
tion score for any reason, it may aso, at the discretion of the Commis-
sion [eommission and for geed cadse shewn], require aretest to obtain
a substitute valid test score.

§439.11. Commission-Designated [Academy Administered] Perfor-
mance Skill Evaluations.

(8 The evaluation for competency of the Commission-desig-
nated skillswill take place at theend of all training. The date(s), time(s)
and location(s) will be provided to the Commission on the Training
Prior Approval form. The evaluation will be a formal test setting su-
pervised by the chief training officer. All evaluators must be a current
field examiner with the Commission.

(b) The provider of training for Commission certification
courses will receive from the Commission, with the course approval
notice, a set of randomly selected performance skills as outlined in
subsection (d) of this section.

(c) Inorder to qualify for the Commission certification exam-
ination, the student must successfully complete and pass all designated
skill evaluations. The student may be allowed two attempts to com-
plete each skill. A second failure during the evaluation process will
requireremedial training in thefailed skill areawith a certified instruc-
tor before being allowed athird attempt. A third failure shall require
that the student repeat the entire certification curriculum.

(d) Therandomly selected Commission-designated skills will
be based off the following table:
Figure: 37 TAC §439.11(d)

[(@ Theprovider of training of a Basic Fire Suppression Fire
Fighter | academy will receive from the commission with the course ap-
proval notice at least seven randomly selected performance skill objec-
tivestrom Seetion H of the Performance Evaluation Fermsthat each ex-
aminee must prior to the commission examina-
tion. The provider of training of a Basic Fire Suppression Fire Fighter
1 academy will receive from the commission with the course approval
notice at least seven selected skill objectives
from Section 1 of the Performance Evaluation Forms that each exam-
inee must successfully complete prior to the commission examination.
The provider of training of aBasic Fire Suppression Fire Fighter | and
Fire Fighter I combined academy will receive from the commission
with the course approval notice at least seven randomly selected per-
formance skill objectives from Section H and Section HI of the Perfor-
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mance Evaluation Forms that each examinee must successfully com-
plete prior to the Commission examination. One of the seven randomly
selected skitls must be a live fire skill]

by Theevauationfor competency to qualify for the state per-
formance skills evauation may occur at any time during the course of
instruction but must take place after all training on theidentified subject
area has been completed. The number of opportunities to successtuly
complete particular performance skill objectives evaluated during an
academy is at the discretion of the designated training officer. Retests
must be conducted prior to the completion of the course. All skillsmust
be demonstrated in the presence of acommission-approved field exam-
iner. Theinstructor of a particular subject may not evaluate the perfor-
mance skil related to that subject unless the instructor is an approved
field examiner. At the conclusion of a course at an approved training
wation in accordance with 8439.13 of this title]

[e) During the course of instruction, the provider of train-
g: except for a Basic Fire Suppression academy tdentified in subsee-
tion (a) of this section, shall test for competency all performance skills
listed in the applicable curriculum. This applies only for curriculain
which performance standards have been developed. Retests must be
conducted prior to the completion of the course. All skills must be
demonstrated before a commission-approved field examiner.]
§439.19. Number of Test Questions.

(@) Each [written] examination may have two types of ques-
tions: pilot and active. Pilot questions are new questions placed on the
examination for statistical purposesonly. These questions do not count
against an examinee if answered incorrectly.

(b) The number of questions on the [written portion of the]
state examination will be based upon the number of recommended
hours in the particular curriculum or section being tested. The stan-
dard is outlined below:

Figure: 37 TAC 8439.19(b) (No change.)

(c) (No change)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 12, 2009.

TRD-200901889

Gary L. Warren, Sr.

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 936-3838

¢ ¢ ¢
37 TAC 8§8439.13, 439.15, 439.17

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sectionsmay be examined in the offices of the
Texas Commission on Fire Protection or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin,
Texas.)

The Texas Commission on Fire Protection (Commission) pro-
poses the repeal of Chapter 439, Examinations for Certification,
Subchapter A, Examinations for On-Site Delivery Training,
8439.13, State Administered Performance Skill Evaluation;
§439.15, Testing for Proof of Proficiency; and 8439.17, Testing
for Certification Status. The purpose of the proposed repeal is

to remove the existing three sections as some of the informa-
tion was redundant and the required proof of proficiency and
certification status was incorporated into §439.1 as part of the
general requirements.

Jake Soteriou, Director of the Fire Service Standards and Certi-
fication Division, has determined that for the first five-year period
the proposed repeal is in effect there will be no fiscal impact on
state or local governments.

Mr. Soteriou has also determined that for each year of the first
five years the proposed repeal is in effect the public benefit an-
ticipated as a result of enforcing the repeal will be a better under-
standing of the requirements and process to complete a Com-
mission certification examination. There will be no additional
costs of compliance for small or large businesses or individu-
als that are required to comply with the proposed repeal.

Comments regarding the proposed repeal may be submitted in
writing within 30 days following the publication of this notice in the
Texas Register to Gary L. Warren, Sr., Executive Director, Texas
Commission on Fire Protection, P.O. Box 2286, Austin, Texas
78768-2286 or by email to info@tcfp.state.tx.us. Comments will
be reviewed and discussed at a future Commission meeting.

The repeal is proposed under Texas Government Code, Chap-
ter 419, Subchapter B, §419.008, Regulating and Assisting Fire
Fighters and Fire Departments.

Cross reference to statute: Texas Government Code, §419.022,
General Powers Relating to this Subchapter; 8419.028, Train-
ing Programs and Instructors; 8419.029, Training Curriculum;
§419.032, Appointment of Fire Protection Personnel; and
8419.035, Certification Examinations.

§439.13. State Administered Performance Skill Evaluation.
§439.15. Testing for Proof of Proficiency.

8439.17. Testing for Certification Status.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 12, 2009.

TRD-200901893

Gary L. Warren, Sr.

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 936-3838

¢ L4 14

SUBCHAPTER B. EXAMINATIONS FOR
DISTANCE TRAINING
37 TAC §439.203, §439.205

The Texas Commission on Fire Protection (Commission)
proposes amendments to Chapter 439, Examinations for Cer-
tification, Subchapter B, Examinations for Distance Training,
8439.203, Procedures; and §439.205, Performance Skill Evalu-
ation. The purpose of the proposed amendments are to remove
redundant language as procedures and skill evaluation require-
ments are addressed in Subchapter A and they are applicable
to all types of training facilities.

Jake Soteriou, Director of the Fire Service Standards and Certi-
fication Division, has determined that for the first five-year period
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these proposed amendments are in effect there will be no fiscal
impact on state and local governments.

Jake Soteriou has also determined that the public benefit antici-
pated as a result of enforcing these amendments will be to pro-
vide a clearer understanding of the Commission’s requirements
to apply for and complete a certification examination. There are
no additional costs of compliance for small or large businesses
or individuals that are required to comply with these proposed
amendments.

Comments regarding these proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register to Gary L. Warren, Sr., Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768-2286 or e-mailed to info@tcfp.state.tx.us.
Comments will be reviewed and discussed at a future Commis-
sion meeting.

These amendments are proposed under Texas Government
Code, Chapter 419, Subchapter B, Regulating and Assisting
Fire Fighters and Fire Departments.

Cross reference to statute: Texas Government Code, 8419.035.

8439.203. Procedures.

[(@)] Once distance training is completed, each individual re-
celving a certificate of completion must [eontact the commission to]
obtain the appropriate test appllcatlon packet [unless the commission
has established an examination with the provider of training].

To apply for a state administered commission examina-
tion, an individual who completes distance training must complete the
Al i of ion. The el ;
of theAppllcatl onfor Testing form and supporting documentatl on, will
confirm the time and place for the examination.]

§439.205. Performance Skill Evaluation.

[(@) State performance skill evaluation. If a performance skill
test ispart of acommission examination, the examinee must completea
state performance skill evaluation asindicated in the particular standard
related to the curriculum being tested or examined.]

[(b)] [Evauation procedures] If the performance skill por-
tion of a state exam is to be evaluated by an approved field examiner
who will not observe the completion of the skill while in the immedi-
ate physical presence of the examinee, a letter of assurance from the
candidate’'s training officer or fire chief is required stating that the fire
department assures the integrity of the evaluation procedure. If the
candidate is not amember of afire department, then a certified fire in-
structor, fire chief, or training officer may provide aletter of assurance
that meetsthe requirements of this subsection. The provider of distance
training is required to keep arecord of this assurance and provide it to
the Commission [ecommission] upon request.

This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 12, 2009.

TRD-200901895

Gary L. Warren, Sr.

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 936-3838

¢ ¢ ¢

CHAPTER 449. HEAD OF A FIRE
DEPARTMENT

37 TAC 8§449.3, 8449.5

The Texas Commission on Fire Protection (Commission) pro-
poses an amendment to Chapter 449, Head of a Fire Depart-
ment, §449.3, Minimum Standards for Certification as Head of a
Suppression Fire Department; and §449.5, Minimum Standards
for Certification as Head of a Prevention Only Department. The
purpose of these proposed amendments is to remove the word
written which would enable the Commission to administer a com-
puter-based examination.

Jake Soteriou, Director of the Fire Service Standards and Certi-
fication Division, has determined that for the first five-year period
these proposed amendments are in effect there will be no fiscal
impact on state or local governments.

Mr. Soteriou has also determined that for each year of the first
five years these proposed amendments are in effect, the public
benefit anticipated as a result of enforcing these amendments is
to ensure the public understands the Commission examinations
are not limited to a written format and they may administer a
computer-based examination. There are no additional costs of
compliance for small or large businesses or individuals that are
required to comply with these proposed amendments.

Comments regarding these proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register to Gary L. Warren, Sr., Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768-2286 or by email to info@tcfp.state.tx.us.
Comments will be reviewed and discussed at a future Commis-
sion meeting.

These amendments are proposed under Texas Government
Code, Chapter 419, Subchapter B, Regulating and Assisting
Fire Fighters and Fire Departments.

Cross reference to statute: Texas Government Code, §419.032,
Appointment of Fire Protection Personnel.

8449.3. Minimum Standards for Certification as Head of a Suppres-
sion Fire Department.

(@ Inorder to be certified as a head of afire department pro-
viding fire suppression, an individual must be appointed as head of a
fire department; and

(1) hold acertification as afire protection personnel in any
discipline that has a Commission-approved [commission approved)]
curriculum that requires structural fire protection personnel certifica-
tion and five years experience in a full-time fire suppression position;
or

(2) anindividua from another jurisdiction who possesses
valid documentation of accreditation from the International Fire Ser-
vice Accreditation Congress that is deemed equivalent to the Commis-
sion’s [commission’s] approved basic fire suppression curriculum and
provide documentation in the form of asworn non self serving affidavit
of five years experience in afull-time fire suppression position; or

(3) provide documentation in the form of anon self serving
sworn affidavit of ten years experience as an employee of alocal gov-
ernmental entity in afull-time structural fire protection personnel posi-
tionin ajurisdiction other than Texas; and successfully passaCommis-
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sion [written] Head of Department examination as specified in Chapter
439 of thistitle (relating to Examinations for Certification); or
(4) provide documentation in the form of a sworn nonself

[non self] serving affidavit of ten years of experience as a certified
structural part-time fire protection employee; or

(5) provide documentation in the form of a sworn nonself
[non self] serving affidavit of ten years experience as an active volun-
teer fire fighter in one or more volunteer fire departments that meet the
requirements of subsection (b) of this section and successfully pass a
Commission [written commission] Head of Department examination
as specified in Chapter 439 of thistitle.

(b) (No change.)

(¢) Individuals certified as the head of afire department must
meet the continuing education requirement as provided for in Chapter
441 of thistitle (relating to Continuing Education).

(d) (No change.)

8449.5. Minimum Sandards for Certification as Head of a Preven-
tion Only Department.

(@ Inorderto be certified asthe head of afire department pro-
viding fire prevention activities only, an individual must be appointed
as head of a Fire Prevention Department; and

(1) (No change.)

(2) anindividual from another jurisdiction who possesses
valid documentation of accreditation from the International Fire Ser-
vice Accreditation Congress that is deemed equivalent to the Commis-
sion’s [eommission’s] approved basic arson investigator, fireinvestiga-
tor or fire inspector curriculum and provide documentation in the form
of asworn nonself [nen self] serving affidavit of five years experience
in a full-time fire prevention position; or

(3) provide documentation in the form of a sworn nonself
[non self] serving affidavit of ten years experience as an employee of
alocal governmental entity in afull-time fire inspector, fire investiga-
tor, or arson investigator position in ajurisdiction other than Texas and
successfully passaCommission [written commission] Head of Depart-
ment examination as specified in Chapter 439 of thistitle (relating to
Examinations for Certification); or

(4) provide documentation in the form of a sworn nonself
[non self] serving affidavit of ten years experience as a certified fire
investigator, fire inspector or arson investigator as a part-time fire pre-
vention employee; or

(5) provide documentation in the form of a sworn nonself
[non self] serving affidavit of ten years experience as an active vol-
unteer fire inspector, fire investigator, or arson investigator with ten
years experiencein fire prevention and successfully passa Commission
[written commission] Head of Department examination as specified in
Chapter 439 of thistitle.

(b) Individuals certified as the head of afire department under
this section must meet the continuing education requirement as pro-
vided for in Chapter 441 of thistitle (relating to Continuing Education).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 12, 2009.
TRD-200901890

Gary L. Warren, Sr.

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 936-3838

¢ ¢ ¢

CHAPTER 451. FIRE OFFICER
SUBCHAPTER A. MINIMUM STANDARDS
FOR FIRE OFFICER |

37 TAC 8451.5

The Texas Commission on Fire Protection (Commission) pro-
poses amendments to Chapter 451, Fire Officer, Subchapter A,
Minimum Standards for Fire Officer |, §451.5, Examination Re-
quirements. The purpose of this proposed amendment is to re-
move the restriction requiring individuals to take a written test.
This change would allow the Commission the latitude to admin-
ister a computer-based test. The change also restructures the
last section to define the requirements an individual must meet
before they can take the test.

Jake Soteriou, Director of the Fire Service Standards and Certi-
fication Division, has determined that for the first five-year period
this proposed amendment is in effect there will be no fiscal im-
pact on state and local governments.

Mr. Soteriou has also determined that for each year of the first
five years this proposed amendment is in effect, the public ben-
efit anticipated as a result of enforcing the amendment will be a
better understanding of the prerequisites needed before an in-
dividual can take the Fire Officer | examination. There are no
additional costs of compliance for small or large businesses or
individuals that are required to comply with this proposed amend-
ment.

Comments regarding this proposed amendment may be submit-
ted, in writing, within 30 days following the publication of this
notice in the Texas Register to Gary L. Warren, Sr., Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768-2286 or by email to info@tcfp.state.tx.us.
Comments will be reviewed and discussed at a future Commis-
sion meeting.

This amendment is proposed under Texas Government Code,
Chapter 419, Subchapter B, Regulating and Assisting Fire Fight-
ers and Fire Departments.

Cross reference to statute: Texas Government Code, §419.035,
Certification Examinations.

8451.5. Examination Requirements.

(8 Examination [Fhe written examination] requirements of
Chapter 439 of this title (relating to Examinations for Certification)
must be met in order to receive Fire Officer | certification.

by Performance skils must meet the regquirements in Chapter
439]

(b) [£&}] Individuals [Ne individual] will be permitted to take
the Commission [eommission] examination for Fire Officer | certifi-
cation by documenting the following: Structure Fire Protection Per-
sonnel certification and Fire Servicelnstructor certification through the
Commission or theequivalent IFSAC seal's, and compl eting aCommis-
sion-approved Fire Officer | curriculum. [unless the individual docu-
ments completion of the Fire Fighter | and Fire Fighter 1 level training
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as required by Chapter 1, Basic Fire Suppression, of the commission’s
Certification Curriculum Manual and helds; as a minimum; Fire Ser-
vice Instructor | certification through the commission, or documents
as an Instructor 1]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 12, 2009.

TRD-200901891

Gary L. Warren, Sr.

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 936-3838

¢ ¢ ¢

SUBCHAPTER B. MINIMUM STANDARDS
FOR FIRE OFFICER I

37 TAC 8§451.205

The Texas Commission on Fire Protection (Commission) pro-
poses amendments to Chapter 451, Fire Officer, Subchapter B,
Minimum Standards for Fire Officer 1, §451.205, Examination
Requirements. The purpose of this proposed amendment is to
remove the restriction requiring individuals to take a written test.
This change would allow the Commission the latitude to admin-
ister a computer-based test. The change also restructures the
last section to define the requirements that an individual must
meet before they can take the test.

Jake Soteriou, Director of the Fire Service Standards and Certi-
fication Division, has determined that for the first five-year period
the proposed amendment is in effect there will be no fiscal im-
pact on state and local governments.

Mr. Soteriou has also determined that for each year of the first
five years the proposed amendment is in effect, the public ben-
efit anticipated as a result of enforcing the amendment will be a
better understanding of the prerequisites needed before an in-
dividual can take the Fire Officer Il examination. There are no
additional costs of compliance for small or large businesses or
individuals that are required to comply with this proposed amend-
ment.

Comments regarding this proposed amendment may be submit-
ted, in writing, within 30 days following the publication of this
notice in the Texas Register to Gary L. Warren, Sr., Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768-2286 or by email to info@tcfp.state.tx.us.
Comments will be reviewed and discussed at a future Commis-
sion meeting.

This amendment is proposed under Texas Government Code,
Chapter 419, Subchapter B, Regulating and Assisting Fire Fight-
ers and Fire Departments.

Cross reference to statute: Texas Government Code, §419.035,
Certification Examinations.

§451.205. Examination Requirements.

(8 Examination [The written examination] requirements of
Chapter 439 of this title (relating to Examinations for Certification)
must be met in order to receive Fire Officer |1 certification.

[(b) Performance skills must meet the requirementsin Chapter
439}

(b) [€e)] Individuals [Ne tadividual] will be permitted to take
the Commission [eommission] examination for Fire Officer |1 certifica-
tion by documenting thefollowing: Structure Fire Protection Personnel
certification, Fire Service Instructor certification and Fire Officer | cer-
tification through the Commission or the equivalent IFSAC seals, and
completing a Commission-approved Fire Officer 1l curriculum. [un-
lessthe individual documents completion of the Fire Fighter | and Fire
Fighter H level training as required by Chapter 1, Basic Fire Suppres-
sion; of the commission’s Certification Curriculum Manual and holds;
as aminimum, Fire Service Instructor | certification through the com-
Accreditation Congress as an Instructor |-]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 14, 2009.

TRD-200901911

Gary L. Warren, Sr.

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 936-3838

¢ ¢ ¢

CHAPTER 453. MINIMUM STANDARDS FOR
HAZARDOUS MATERIALS TECHNICIAN
37 TAC 84535

The Texas Commission on Fire Protection (Commission) pro-
poses an amendment to Chapter 453, Minimum Standards for
Hazardous Materials Technician, §453.5, Examination Require-
ments. The purpose of this proposed amendment is to remove
the restriction requiring individuals to take a written test. This
change would allow the Commission to administer a computer-
based test. The change also restructures the last section to de-
fine the requirements that an individual must meet before they
can take the test.

Jake Soteriou, Director of the Fire Service Standards and Certi-
fication Division, has determined that for the first five-year period
the proposed amendment is in effect there will be no fiscal im-
pact on state or local governments.

Mr. Soteriou has also determined that for each year of the first
five years the proposed amendment is in effect, the public ben-
efit anticipated as a result of enforcing the amendment will be a
better understanding of the prerequisites needed before an indi-
vidual can sit for the Hazardous Materials Technician examina-
tion.

Comments regarding this proposed amendment may be submit-
ted, in writing, within 30 days following the publication of this
notice in the Texas Register to Gary L. Warren, Sr., Executive
Director, Texas Commission on Fire Protection, P.O. Box 2286,
Austin, Texas 78768-2286 or by email to info@tcfp.state.tx.us.
Comments will be reviewed and discussed at a future Commis-
sion meeting.
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This amendment is proposed under Texas Government Code,
Chapter 419, Subchapter B, Regulating and Assisting Fire Fight-
ers and Fire Departments.

Cross reference to statute: Texas Government Code, §419.035,
Certification Examinations.

§453.5. Examination Requirements.

(8 Examination [The written examination] requirements of
Chapter 439 of this title (relating to Examinations for Certification)
must be met in order to receive a Hazardous Materials Technician
Certification.

[(b) Performance skills must meet the requirementsin Chapter
43934

(b) [€e}] Individuals [Ne individual] will be permitted to take
the Commission examination for Hazardous Materials Technician by
documenting [unless the individual doeuments] completion of the
NFPA 472 Awareness and Operations level training and completing
a Commission-approved Hazardous Materials Technician curriculum.

[First Responder Awareness and Operations level training as required
by Chapter 1, Basic Fire Suppression, of the Commission’s Certifica-
tion Curriculum Manual]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on May 12, 2009.

TRD-200901892

Gary L. Warren, Sr.

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: June 28, 2009
For further information, please call: (512) 936-3838
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‘COITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 9. PROPERTY TAX ADMINISTRA-
TION

SUBCHAPTER A. PRACTICE AND
PROCEDURE

34 TAC §89.106 - 9.108

The Comptroller of Public Accounts withdraws the proposed new
§89.106 - 9.108 which appeared in the December 12, 2008, is-
sue of the Texas Register (33 TexReg 10142).

Filed with the Office of the Secretary of State on May 14, 2009.

TRD-200901912

Ashley Harden

Chief Deputy General Counsel

Comptroller of Public Accounts

Effective date: May 14, 2009

For further information, please call: (512) 475-0387

¢ L4 L4
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS

SUBCHAPTER B. CUSTOMER SERVICE AND
PROTECTION

16 TAC 825.43

The Public Utility Commission of Texas (commission) adopts
the amendment of §25.43, relating to Provider of Last Resort
(POLR), with changes to the proposed text as published in the
November 21, 2008, issue of the Texas Register (33 TexReg
9359). The amendment modifies the framework for POLR ser-
vice to reflect the experience gained from recent mass transitions
of customers to POLR service during the summer of 2008 and
accounts for changed circumstances in the competitive market.
The rule will strengthen the POLR structure in order to better
protect customers in a mass transition. This rule is a compe-
tition rule subject to judicial review as specified in Public Utility
Regulatory Act (PURA) §39.001(e). This rule is adopted under
Project Number 35769.

The key elements associated with the rule amendment are: 1)
the enhancement of the volunteer POLR category; 2) the offering
of market-based, month-to-month rate plans by volunteer and
non-volunteer POLRs; 3) an increase in the number of non-vol-
unteer POLRs; 4) a revision to the market clearing price for en-
ergy (MCPE) formula applied to the residential customer class;
5) an extension for residential customers who may be required
to pay deposits, and the addition of protections for low-income
customers; and 6) improvements to the customer notification
process.

The commission received written comments from the Associa-
tion of Retail Marketers (ARM); ARM and Reliant Joint Com-
ments (Joint Commenters); Electric Reliability Council of Texas
(ERCOT); First Choice Power (First Choice); Joint Transmis-
sion and Distribution Utilities (TDUs); National Energy Marketers
Association (NEM); Office of Public Utility Counsel (OPC); Re-
liant Energy (Reliant); Texas Electric Association of Marketers
(TEAM); Steering Committee of Cities Served by Oncor (Cities);
Texas Industrial Energy Consumers (TIEC); Texas Ratepayers
Organization to Save Energy and Texas Legal Services Center
(Texas ROSE); TXU Energy (TXU); and Whaley Consulting on
behalf of Retail Electric Providers (REPs) for Competitive Mar-
kets (RCM).

General Comments

RCM commented that under the current retail market design,
exiting REPs’ customers are transferred to POLR service and
have to pay POLR rates that are higher than most rates offered
in the market. RCM and Cities stated that from a customer’s
perspective, this is unfair and may be perceived as a serious
design flaw, causing hardship to customers who have chosen to
participate in the competitive market.

Texas ROSE stated that the POLR process is bureaucratic and
overly burdensome, and prices have been too high. The pro-
posed amendment to the rule does little to moderate POLR rates
or to reduce the complexity of enrolling in POLR and then switch-
ing to another POLR provider, Texas ROSE stated. Further,
Texas ROSE did not agree with the proposed replacement of
the term "POLR" in favor of "continuous service." OPC and ER-
COT also opposed changing the POLR terminology because of
confusion it may cause among customers. Cities expressed ap-
preciation for the re-examination of the POLR process in this
rule. Cities questioned the value of a rule that the commission
has attempted to bypass or mitigate since the first major REP
failure (that of New Power) by urging POLR REPs to offer rates
lower than the MCPE formula prescribed in the rule.

RCM stated that a simple way to address POLR service is to
help REPs shed their customers prior to a default. RCM recom-
mended that ERCOT establish a list that can be used by REPs
willing to acquire customers in volume so that a failing REP can
transfer its customer base to another REP prior to default. First
Choice commented that the proposed rule should minimize the
complexity and confusion associated with the transition of cus-
tomers from a defaulting REP to a POLR. They stated that the
successful implementation of the proposed rule depends in large
part on the commission’s ability to effectively enforce the rule in
its final form. First Choice warned that the proposed rule, as
written, does not include any mechanisms to enable such en-
forcement.

TIEC emphasized that in order to have reliable and robust POLR
service, the new rule must authorize rates that are sufficient to
cover the costs of serving transitioned customers, while also pro-
tecting the interests of those customers, who may be required
to pay significantly increased electricity costs, often unexpect-
edly. The rule should strike balance between these two inter-
ests, TIEC argued, with rates based on the costs of providing
POLR service. TIEC also pointed out that for a large non-res-
idential customer, the most important function of POLR service
rule is to provide suffic8ient notice of a REP default, and allow
the customer to find a new REP before being transitioned to a
POLR provider.

Commission Response
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The commission worked diligently with all interested parties and
ultimately drafted a consensus rule. The commission believes
the revisions to the rule will address the concerns put forth by
Cities, Texas Rose, and First Choice. The commission is adopt-
ing a rule that it believes will strengthen the mechanics and op-
erations of the mass transition process. This rule seeks to bal-
ance the interests of all participants in the competitive market by
putting in place protections for customers in the event of a REP
default and a mass transition but doing so in a way that mini-
mizes the cost to the competitive REP market. The commission
believes this rule will strike a balance between the interests of
Transmission and Distribution Utilities (TDUs), customers, and
REPs.

The commission acknowledges Texas ROSE’s, OPC's, and ER-
COT's concerns regarding the terminology change from POLR
to continuous service. The commission is not adopting the term
"Continuous Service Provider" or CSP, and retains the term
Provider of Last Resort (POLR or POLR provider) throughout
the rule, in place of emergency service or continuous service.
Nevertheless, the amended rule does incorporate the follow-
ing modification to current POLR terminology: Non-volunteer
POLRs are referred to as Large Service Providers (LSPs), and
Volunteer POLRs are referred to as Volunteer Retail Electric
Providers (VREPS).

The commission appreciates RCM’s recommendation and the
goal of avoiding a mass transition but the commission believes
that there are numerous technical impediments to establishing a
list that will enable REPs to shed load prior to a default.

The commission in responding to comments on this rule, uses
those terms in place of the terms in the proposed rule.

In response to criticism that the rule did not work well in the
Spring of 2008, TXU argued closer examination reveals that the
POLR rule performed its most essential function, which is to keep
customers’ lights on. According to TXU, this was and is the fun-
damental purpose of the POLR rule: to ensure that even if a
REP fails to honor its commitments, the REP’s customers are not
left without electricity. Moreover, TXU noted that the rule and its
pricing formula balance the needs of transitioned customers and
REPs that are compelled to provide service. TXU conceded that
the POLR price was higher than anyone expected or would have
liked, but the spike in price was caused by many of the same ex-
ternal factors that sparked REP failures, mainly unusually high
temperatures during a time when a number of power plants and
power lines were out of service for maintenance, along with high
natural gas prices, and severe transmission congestion on two
interfaces. TXU explained that the congestion problem has been
essentially resolved, through changes in the way ERCOT man-
ages it, but not in changes to the POLR rule.

TXU stated that the key failings of the current rule are entirely
separate from the causes of the failures experienced during the
Spring of 2008. First, the failed REPs were apparently permit-
ted under then-applicable rules to apply customer deposits to
customer balances. TXU opined that public policy considera-
tions would seem to counsel protection of the customer and the
POLR, ahead of the failed REP, but in this respect, the POLR
rule (or one or more related commission rules), were not ade-
quate in terms of protecting customer deposits. TXU proposed
language to prohibit a failing REP from applying customer de-
posits to customer balances that are not overdue. Second, TXU
argued that the rule inadequately addresses how customer de-
posits to the POLR or payment for service are used. TXU pointed
out that this resulted in POLR providers experiencing millions of

dollars in bad debt losses. TXU stated that this problem could
be eased by either returning the customer’s original deposit to
the customer or by transferring the deposit to the POLR. Third,
TXU said the rules inadequately address customer information.
Better communication with transitioned customers, TXU argued,
may help their perceptions of the service they receive under this
rule, and could improve their ability to make timely and informed
decisions when POLR transitions occur. TXU concluded that en-
suring customers are properly informed would help address the
debt problem.

Commission Response

The commission in this rule is attempting to strike a balance
among customer, REP, TDU, and ERCOT interests. The
commission shares the concerns raised by TXU and other com-
menters regarding bad debt accrued by POLRs. The question
of how customer deposits are handled during a REP failure has
been recently addressed by the commission in the REP certifi-
cation rulemaking, Project Number 35767, Rulemaking Relating
to REP Certification. Customer deposits are also addressed
elsewhere in this preamble. In past transitions to POLR, notice
to the customer has been an issue, because the customer may
not have received advanced notice of the REP going out of
business. The first "notice" the customer may have received
was a request for a deposit from an unknown provider threat-
ening disconnection if the customer did not pay the requested
deposit within 10 days. The provisions of this rule address
those concerns by strengthening provisions relating to customer
information, notice, and communication to customers, which
should reduce the tension between customers and POLRs.

The commission is also adopting provisions that should result in
prices from the POLR providers that are either at the market rate
at the time of a mass transition or are lower than the rates under
the current rule. Providing a reasonable rate to customers when
their REP is unable to serve them should also increase their un-
derstanding and acceptance of their transfer to a POLR provider
and reduce instances of failure to pay the POLR provider’s bill.
The commission believes that customer education is an impor-
tant component in assisting customers in a mass transition and
ensuring that customer, REP, and TDU interests are protected.
The commission agrees with TXU that the most essential func-
tion of the rule is to provide continuity of service for customers
and believes it has preserved that feature of POLR service.

Question 1: The commission is considering a concept to provide
a buffer to customers while they shop for a competitive retail
electric offering following a mass transition event and to address
bad debt incurred by emergency service providers. This concept
would include the following elements:

(a) For an initial "limited period" (30 or 45 days) of time, a cus-
tomer would be charged a specified rate that is lower than the
emergency service rate set pursuant to the existing emergency
service rule. The commission would post a rate for all emer-
gency service providers on a monthly basis that would only be
for mass transition customers.

(b) During that same time period, the customer would not be
required to pay a deposit to the emergency service provider.

RCM supported the "buffer time period and lower rate proposal.”
According to RCM, ensuring that customers do not bear an un-
due burden of a default will help introduce a greater confidence in
the competitive market. Joint Commenters proposed an alterna-
tive solution to provide service to residential and small non-resi-
dential customers that are transferred to large service providers
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(LSPs); it would not apply to medium and large non-residential
customers or to customers transferred to a VREP or Mandatory
Retail Electric Provider (MREP).

The proposed plan would call for transitioned customers served
by an LSP to pay a transitional service rate during a buffer pe-
riod, which would begin on the day the LSP begins to provide
POLR service and end on the last day of the first billing cycle in
which the transitioned customer has at least 15 days of POLR
service. Thus, the buffer period would last between 15 and 45
days. The Joint Commenter’s proposed transitional service rate
would equal the price floor calculation for POLR service to res-
idential and small non-residential customers in the current rule,
except that the MCPE adder would be reduced from 130% to
120%. The energy rate under this proposal would be:

(one-year average of MCPE * 120% / 1000) + $0.06 + TDU
charges.

OPC commented it is generally opposed to Joint REPs proposal.
First Choice did not support the concept proposed by the com-
mission and expanded upon by Joint Commenters, stating that it
was complicated and confusing, and that the commission should
not engage in setting prices in a competitive market, as would be
required under such a rule. First Choice proposed that POLRs
place customers on a variable month-to-month plan with no can-
cellation fee that is available to all similarly situated customers,
as most REPs currently offer variable month-to-month plans to
acquire customers and to serve the electric needs of customers
transitioning away from expired, fixed-price term plans. First
Choice pointed out that because these month-to-month plans
are responsive to market conditions, REPs have processes in
place to adjust these price plans as market conditions dictate.

First Choice also stated that in the absence of customer data,
the proposal would encourage POLRSs to request deposits from
all customers during mass transitions. First Choice said that it is
less than optimal for all POLR customers to be confronted with
a deposit request and stated that an electric bill payment data-
base would provide POLR providers with the ability to pre-screen
customers and assess deposits only from customers presenting
poor payment patterns. First Choice suggested that the creation
of a payment history database would achieve a reduction in bad
debt for REPs and more affordable pricing for all consumers.
First Choice stated that a large portion of the final bills generated
by REPs are never paid and are subsequently written off as bad
debt. First Choice proposed to use this database to post both
positive and negative customer payment histories, thus eliminat-
ing the deposit requirement for many customers, including those
in mass transition. First Choice asserted that a database would
take the guess work out of determining whether to assess a de-
posit to a mass transitioned customer.

TXU commented that it supports the buffers contemplated in
the proposed rule through the mandatory and voluntary provider
mechanisms. TXU explained that because customers pay
market month-to-month prices, this could create a buffer that
would insulate customers from the POLR price, to the extent
that the combined total capacity of these providers exceeds
the load dropped by a failed REP. TXU did not oppose a buffer
that provides a subsidized price for a limited period of time,
but suggested there are several issues that would need to be
addressed before it could be put in place. These issues relate
to funding, costs, and allocation. TXU asserted that there is a
significant policy question to address in order to socialize the
costs of REP failure: if a customer chooses a REP whose price
sounds too good to be true, and the price turns out not to cover

the costs of providing service and the REP defaults, should
customers that wisely chose a higher price help pay for the
failure of the first customer’'s REP? TXU argued that socializing
the risk of choosing a dubious REP threatens to steer customers
towards dubious REPs and imposes the cost of those choices
on everyone else. TXU compared this scenario to automobile
insurers making customers who never get in accidents pay part
of the premium for customers who do.

TXU suggested that increased customer education efforts can
help customers make wise shopping decisions, avoid rates that
are too good to be true, and make informed electric choices in
a mass transition. TIEC agreed, and submitted that customers
who select a higher-risk option should generally bear the costs
associated with that choice. TIEC explained that to adopt a
rule that shifts the costs of a REP failure to all customers would
only encourage REPs and customers to continue making "risky"
choices. TIEC commented that neither price insulation for tran-
sitioned customers nor bad debt reimbursement for the REP
should be borne by other customers; rather, costs of a REP fail-
ure should be recovered from sources that are related to the
cause of the costs. TIEC strongly opposed any uplift of these
costs, saying it would penalize successful REPs and customers
who paid a higher rate for diminished risk while encouraging
greater risk taking on the part of customers and REPs.

TXU added that an arbitrary price would deprive customers of
appropriate price signals, which would chill the urgency of mov-
ing off the POLR or interim plan. TXU offered that the path to
a mature retail electric market must include market-based con-
sequences and solutions whenever possible. TXU agreed with
Cities that it is undesirable and inappropriate for the maximum
POLR rate to be closer to a subjective and arbitrary price than
to a cost-based rate.

TXU supported the aspects of this rule that would help protect the
POLR from the bad debt experienced in connection with POLR
transfers such as those in the Spring of 2008, while also relieving
customers of the need to post an additional deposit. TXU noted
that it suffered the loss of millions of dollars in providing ser-
vice to transitioned customers. TXU referred to its comments in
the REP certification rulemaking, where it suggested that REPs
should be required to post collateral. The funds could be used
to offset bad debt without creating the new funding mechanism
contemplated in this preamble question.

NEM commented that the POLR pricing structure should be re-
flective of the nature of the service and the costs and risks a
provider incurs in standing ready to service customers in a mass
transition. NEM added that the pricing structure should not in-
cent customers to voluntarily participate in the service akin to a
competitive market offering. NEM also argued that if a buffer
concept is adopted, it should not be implemented until other pro-
visions relating to customer allocation and ceiling price are de-
termined and the funding mechanism to reimburse LSPs for un-
recovered costs is identified, approved, and available to meet
emergencies.

OPC stated that it believed the buffer should be 30 to 45 days,
specifying that the customer would then not need to pay a
deposit. TEAM supported the buffer period concept, but sug-
gested that it last for 30 rather than 45 days. Thirty days, TEAM
argued, is the approximate length of a typical billing cycle, and
provides transitioned customers with adequate time to find a
new retail electric plan. TEAM argued that the 45-day proposal
would undoubtedly cause confusion and increase customer
complaints, because a customer could potentially receive a bill
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with two rates: 15 days with the specific buffer period rate, and
16 days on the standard POLR rate.

TEAM stated that deposit-free service to mass transitioned cus-
tomers during a buffer period follows both the current and pro-
posed rule’s purpose of ensuring continuity of service. Because
of a lack of satisfactory credit or insufficient information, certain
customers are at risk of losing electric service after a mass tran-
sition, TEAM added. However, customers with unsatisfactory
credit pose significant bad debt risks to REPs. TEAM concluded
that it is appropriate that REPs have the opportunity to assess
deposits, and urged the commission to allow for deposits after
the buffer period.

Commission Response

The commission in the REP certification rule adopted a re-
quirement that REPs qualifying under §25.107(f)(1)(B) post
a $500,000 letter of credit in order to be certified or maintain
certification. Under that rule, the money will first be used to pay
the deposits of low-income customers transferred to VREPs and
second to pay the deposits of low income customers transferred
to LSPs. The commission believes this provision will decrease
the bad debt of POLR providers in a mass transition event,
as the VREPs will receive funds, and the LSPs may receive
funds, from the proceeds of the letter of credit of a REP whose
failure occasioned the mass transition. By implementing this
change, the commission seeks to protect the most vulnerable
customers, those with a low income receiving a discount from
the system benefit fund.

The commission acknowledges the comments on deposits and
the buffer timeline provided by OPC, RCM, NEM, and TEAM.
The commission notes the creativity of the Joint Commenters
with respect to its proposed alternative buffer mechanism. The
proposal was an excellent catalyst for discussions, which the
commission believes was important for the development of the
rule that it is adopting. The commission declines to adopt the
buffer mechanism proposed by Joint Commenters in this rule,
for reasons explained below. The commission believes the
amended rule provides increased customer price protection
through the enhancement to the volunteer and non-volunteer
structures, which require VREPs to offer market-based rate
plans as well as LSPs within a certain period of time as advo-
cated by a number of commenters. The commission agrees with
TXU that offering customers a market-based, month-to-month
price acts as a buffer that will insulate customers from a high
MCPE-based price. The commission also believes that the
incentives for more REPs to serve as volunteer POLR providers
and the expansion of the number of LSPs will spread risks
across multiple REPs, thereby alleviating the financial impacts
of acquiring customers in mass transition on short notice and
spreading the risk of bad debt among more POLR providers.

The commission agrees with RCM that customers should not
bear an undue burden of a default. The commission disagrees
with TXU and TIEC that customers who select a higher-risk
pricing plan should generally bear the costs associated with
that choice if their provider unexpectedly ceases doing busi-
ness. The competitive electric market is complex and, it is
unfair to assume that all customers have the information to
decide whether a pricing plan is "higher-risk." The commission
certifies REPs based on criteria that it believes are required for
success. Although the commission recently modified the rules
to establish more stringent financial and technical standards
for REPs with the goal of ensuring that the companies certified
to provide electric service will have the financial and technical

expertise to navigate the complexities of the retail electric mar-
ket and weather the uncertainties related to wholesale prices,
the commission recognizes that the retail electric business is
competitive. In competitive markets, companies fail. If the com-
mission is unable to identify a "high-risk" company and preclude
that company from providing electric service to customers, it
is unfair to ask the residential customer to bear the burden
of doing so, especially when it is often difficult for residential
and small commercial customers to assess the financial and
technical strength of a REP. In the REP certification rulemaking,
REPs were reluctant to provide and update information that
would allow the public to assess their financial condition. Even
if such information were readily available and up to date, most
residential and many small commercial customers would have
difficulty researching and evaluating the background and finan-
cial condition of REPs, especially given the complexity of the
competitive retail electric market.

The commission appreciates the comments on the buffer pro-
posal, but rejects that concept in favor of one that is more free
market. In the event of a mass transition, pricing for residential
and small commercial customers is addressed in two ways: first,
by providing incentives for REPs to voluntarily serve customers
at market-based rates; second, by modifying the POLR rate that
LSPs may charge and by limiting the amount of time that LSPs
may charge the POLR rate. In addition, the rule strengthens the
customer protections related to deposits, which the commission
expects will buffer the financial impacts of the transition by limit-
ing the upfront costs to the customer.

The commission appreciates the interest in creating a customer
database but concludes that the development of a database is
better addressed in another project. Therefore, the commis-
sion has opened Project Number 36850, Rulemaking Relating
to Database for Customer Bill Payment Information, to consider
the development of a payment history database.

(c) The emergency service provider would be reimbursed for any
bad debt incurred for emergency service during the time period
and for the difference between the emergency service rate set
pursuant to the existing emergency service rule and the tempo-
rary lower rate charged to the mass transition customers during
the specified initial period.

The Joint Commenters drafted an alternative market solution in
which they proposed that, rather than having a few REPs bear
the costs of POLR service, a larger number of market partici-
pants should share those costs. They stated that having only
REPs bear the cost of POLR service, as OPC suggested (using
a fee collected on REP certification or amendment to certifica-
tion), might create a barrier to new REPs entering the market.
Under the Joint Commenters’ proposal, an LSP would be reim-
bursed for the positive difference between the POLR service rate
((actual hourly MCPE for customer * 125% / 1000) +$0.06 + TDU
fees) and the transitional service POLR rate. Reimbursement
for this difference in rates, as well as for a portion of unpaid cus-
tomer balances (bad debt), would be funded from a pool admin-
istered by ERCOT. ERCOT would fund the pool by assessing a
POLR service fee to all qualified scheduling entities (QSESs) that
represent competitive load and competitive resources in cus-
tomer choice areas. The pool would be maintained at a level
of $50 million with a one-year ramp-up to this value. Once this
level was met, the POLR service fee would be suspended, and
would be reactivated when reimbursements were made. If re-
imbursements to LSPs exceed the fund balance, an accelerated
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fee schedule would be put in place until the target balance was
achieved again.

TIEC stated that, once it was in place, the $50 million fund pro-
posed by Joint Commenters would be insufficient to cover a large
REP failure, leading to another round of funding to make the
LSPs whole, then another to replenish the fund, causing wild
swings in the POLR service fee. TIEC said such a fee would be
discriminatory and prejudicial, because it would be assessed for
commercial and industrial customers even though this customer
class would enjoy no benefits from the fee. TIEC urged the com-
mission to reject the Joint Commenters’ proposal, but failing that,
industrial and commercial customers should be exempt from the
POLR service fee.

TIEC also raised concerns that the proposal by Joint Com-
menters is a substantial departure from the rule that was
proposed by Staff. TIEC commented that because the proposed
rule does not provide significant detail or proposed language for
this concept, it is unclear how such a plan would be executed,
what the cost would be, and how those costs would be recov-
ered. TIEC stated that this concept could entail tremendous
costs, and could seriously undermine the proper functioning of
the competitive market. Removing costs through a discounted
rate, deposit waivers, and a general waiver of any unpaid
balances (bad debt) from customers and shifting costs to the
market as a whole will promote poor contracting and encourage
customers to be less vigilant in evaluating the economics of a
potential REP. TIEC argued it could also encourage REPs to
ignore these legitimate costs in their business models.

TIEC also opined that allowing transitioned customers to pay
a temporarily reduced rate violated PURA §39.106(b), which
requires a provider to charge a "fixed, non-discountable rate"
to those customers by class. TIEC said that under PURA
§39.151(e) the commission can authorize ERCOT to assess
fees to cover its own costs, but that a POLR service fee would
be outside of the scope of this authorization as the costs in
guestion are not being generated by ERCOT. TIEC further
stated that there was credit liability for ERCOT to administer
such a fund, because it might have to disburse more than the
fund held and then collect the difference. TIEC contended that
the scope of the Joint Commenters’ proposal may be such that
it constitutes a notice issue under Deffebach.

Texas ROSE and First Choice also did not support the concept
of a buffer period proposed by the Joint Commenters. Cities
commented that the concept of a lower rate and deposit for a
limited period is appealing, but expressed reservations regard-
ing the proposal to compensate the provider for bad debt and the
"price differential." OPC supported the concept, subject to final-
ization of the details and logistics. OPC specifically supported
the prospect that customers would not have to pay a deposit
and would have time to switch to a competitive product or a new
REP prior to being assigned to an MCPE rate. TEAM stated
it strongly supports reimbursement for any bad debt incurred
by REPs serving mass transitioned customers, and until such
a mechanism is in place, TEAM argued that no POLR should
be required to offer service at a price that is potentially below
cost. TEAM also alluded to the numerous costs associated with
accepting a mass transition of customers, such as power pur-
chases, additional billing costs, and additional customer service
considerations.

TEAM opined that reimbursement would not promote greater
risk-taking by REPs and customers, nor would it remove incen-
tives for good business practices. Rather, the concept of reim-

bursement recognizes the real mass transition costs incurred by
the REPs upon whom the commission places an obligation to
serve. TEAM suggested that concerns about risky business be-
havior are better addressed in Project Number 35767, Rulemak-
ing Relating to the Certification of Retail Electric Providers.

Commission Response

The commission agrees with commenters that significant issues
remain unsettled relating to the proposal to impose the costs of
mass transitions on electric market participants. The commis-
sion agrees with TIEC that this issue needs to be addressed in
detail, and this rulemaking is not the appropriate vehicle. While
the concept of ensuring low rates for residential customers while
also protecting the competitive retail market against the bad debt
experienced in the 2008 mass transitions appears at first blush to
be attractive, the mechanism needed to make such a change is
fraught with difficult legal, and policy issues that have not been
properly vetted in this rulemaking. Further, the commission is
mindful of the impact fees have on end-use customers and the
perception they have on the competitive market.

(d) At the end of the limited period of time, the regular emergency
service rate would go into effect.

Joint Commenters contended that using an annual MCPE aver-
age rather than the spot MCPE would yield a more stable price
that is less sensitive to spot market volatility and provides cus-
tomers with a known price that would change only annually. Fur-
thermore, the lower MCPE adder may provide a lower rate than
the current POLR rate, depending on the one-year average.

If transitioned customers continue to receive service from the
LSP after expiration of the buffer period, Joint Commenters
suggested that the rate revert to the standard POLR service rate
as proposed in subsection (1)(2), but with 125% MCPE adder
rather than the current 130%, or the proposed 120%. Joint
Commenters suggested this 5% reduction in the MCPE adder in
recognition of the reimbursement mechanism in their proposed
alternative market structure. In its comments, Joint Commenters
noted that in Project Number 31416, the commission indicated
that the risk of providing POLR service, including the risk of bad
debt, "is appropriately accounted for in the POLR rate formula."
Joint Commenters did not quantify the bad debt risk.

OPC noted that ideally transitioned customers would have time
to switch to a competitive product or a new REP before an MCPE
rate would become effective. Texas ROSE stated that the POLR
process could subrogate a customer’s choice in REP and sug-
gested that, until ERCOT can adequately modify its mass transi-
tion process, immediate measures be taken to identify and honor
switches made by customers right after a mass transition.

Commission Response

The commission has chosen to enhance the volunteer tier, thus
increasing the availability of market-based rates for the afore-
mentioned reasons.

Regarding the comments by OPC and Texas ROSE, the com-
mission believes that this rule provides adequate mechanisms
for customers to switch to competitively priced-product with the
POLR provider to which they are transitioned, or to another REP.
The commission maintains that the timelines provided for in ER-
COT'’s current mass transition process address the issues raised
by Texas ROSE. Additionally, the commission is revising the
timelines for switching in this rule, making it easier and faster
for customers to choose a new provider.
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Question 2: What is the appropriate source of funding to reim-
burse the continuous service providers for bad debt and the initial
period rate differential?

TIEC submitted that the costs of a REP failure should be recov-
ered from sources that have some relationship to the cause of
those costs: the costs should not be shifted to other REPs or
other customers.

TXU argued that its suggestions, in connection with the pro-
posed certification rule, could provide the funding to cover some
or all of the bad debt and customer deposit exposure. OPC
argued that a fund collected through a fee on REP certifica-
tions and/or amendments would be the most appropriate fund-
ing source. Alternatively, ERCOT could collect the fees at the
commission’s direction. OPC pointed out that the exiting REPs
create the need for the fund; and therefore, they should con-
tribute to the fund. Joint Commenters did not support such a
concept. ARM and Reliant believed that if an alternative solution
is adopted, all market participants operating in the competitive
market should fund the service. OPC'’s proposal would collect
from only one limited part of the competitive market and could
have the unintended consequence of reducing the number of
market participants, because the POLR fee assessed on a REP
for certification could prohibit it from entering the market.

OPC did not support using funds that would otherwise be ap-
propriated as a low-income discount such as the system benefit
fund (SBF). TXU generally agreed with OPC that the SBF should
be used in ways that are consistent with the current purposes of
the fund. TXU suggested that it may be appropriate to consider
the use of some of the SBF to protect customers who are the
most vulnerable to the potential financial ramifications of a mass
transition. TEAM noted that the funding should be in a form that
allows the costs to be socialized in a competitively neutral man-
ner, and argued that the SBF would be a logical choice for this
funding. Alternatively, TEAM stated it did not oppose funding of
such a mechanism through an ERCOT charge.

Cities doubted the feasibility and appropriateness of socializing
compensation to providers, arguing that this approach is fraught
with complexity and dispute. Cities opined, and OPC agreed,
that if a POLR subsidy is required, it should be based on the
differences between the POLR'’s revenues and actual incurred
costs, rather than deviations from a hypothetical pricing formula.
Cities explained that this process would be similar to a utility rate
case, which increases the complexity of this mechanism. How-
ever, they asserted that unless actual revenues and costs are the
benchmark, the public has no assurance that the overall market
prices are notinflated in order to subsidize excessive POLR prof-
its. Joint Commenters disagreed with Cities’ proposed method
to determine the costs that are to be shared, because as Cities
themselves pointed out, a process such as this would be overly
complex and cumbersome, creating a tremendous administra-
tive burden on REPs that are already compelled to provide POLR
service.

Commission Response

The commission declines to adopt a proposal that shifts the costs
of a mass transition to market participants. The commission fur-
ther agrees with TXU and OPC that the SBF should only be used
in ways that are consistent with PURA.

The commission agrees with TXU that vulnerable populations
should be protected in a mass transition and has adopted de-
posit assistance provisions that should help the most vulnerable
customers, low-income customers. The REP certification rule,

§25.107(f)(6), establishes priorities for distribution of proceeds
from the irrevocable stand-by letter of credit in the event of a REP
default. Consistent with the priorities outlined in §25.107(f)(6),
the commission is adopting a mechanism to ensure that low-in-
come customers affected by a mass transition are given prior-
ity to the proceeds of the defaulting REP’s irrevocable stand-by
letter of credit. These customers are among those most likely
to have difficulty making timely deposits in the event of a mass
transition. As such, it is appropriate to use the letter of credit pro-
ceeds to assist such customers with their deposits when transi-
tioning to another REP. These funds will first be used to provide a
"reasonable deposit amount" for transitioned customers enrolled
in the rate reduction program pursuant to §25.454.

During mass transition events, Staff designated by the Executive
Director will determine the deposit amount per customer electric
service identifier (ESI ID), up to $400, unless good cause ex-
ists to increase the amount. These deposit credits will be dis-
tributed first to any VREP, based on the number of low income
customers they receive and second to LSPs, also based on the
number of low income customers they receive. The reasonable
deposit amount will be calculated at the time of the transition
and is intended to encompass factors such as typical residential
usage and current residential prices. This shall satisfy in full the
customer’s initial deposit obligation if the deposit credit to be dis-
tributed is sufficient to provide an amount equal to the reasonable
deposit amount. VREPs and LSPs may request from a customer
the difference between the reasonable deposit amount deter-
mined by the Executive Director Staff designee, and the money
distributed from the letter of credit proceeds. For example, if the
commission were to decide that a $300 deposit were reasonable,
but the proceeds from the letter of credit only allowed the pay-
ment of a $200 deposit on behalf of the low-income customer,
the VREP is allowed, but not required, to ask the customer for
an additional $100. This difference shall be collected in accor-
dance with §25.478(e)(3), which allows an eligible customer to
pay its deposit in two equal installments, although the deposit
credit shall be used toward the first installment. Ninety days af-
ter the transition date, VREPs and LSPs are allowed to request
an additional deposit amount from transitioned customers, equal
to the amount the VREP or LSP would have charged a customer
in the same customer class and service area, in accordance with
§25.478(e) at the time of the transition. For example, if the VREP
was assessing a deposit of $400 to customers in the same cus-
tomer class and service area, but the commission finds a reason-
able deposit is $300, the VREP is allowed, but not required, to
ask the customer for an additional $100 after 90 days. The com-
mission believes that if the customer has stayed with the VREP
for 90 days, the provider should be allowed to treat the customer
in the same way it would treat all customers.

Question 3: Should the commission consider any other concepts
or mechanisms to address these issues? If so, please describe.

TXU shared some of the concerns raised by TIEC and Cities
with respect to the possible funding of the alternative proposal,
and urged the commission to consider the suggestions made in
connection with the REP certification rule regarding posting of
collateral and the handling of deposits held by failed REPs as a
potential means to provide funding to cover some or all of the
bad debt and customer deposit exposure.

First Choice stated that there are two opportunities that would
better address the issue of bad debt for all REPs, not just POLR
providers, while facilitating the goal of protecting both customers
and REPs during mass transition events. Because most of the
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bad debt incurred in the market is a direct result of a customer’s
ability to either switch to, or request a move-out in order to initi-
ate service with a new provider despite owing his or her current
provider (and perhaps other providers as well) substantial sums
of money, First Choice suggested that allowing REPs to delay
the execution of a pending switch or move-out until all past due
balances are paid in full would mitigate much of the bad debt
that currently exists in the market. First Choice pointed out that
customers who have been disconnected for non-payment would
be required to pay all past due balances before a TDU would
be asked to establish their service with another REP. Closing
this gap in the market rules would substantially reduce REPS’
operating costs, resulting in reduced prices to all consumers, in-
cluding mass transition customers. This opportunity could be ac-
companied by a substantial REP-funded bill payment assistance
program to be used as an extension to the current "One-time
Bill Payment Assistance Program" that is designed to help cus-
tomers that are having difficulty paying their electric bills. First
Choice noted that to date that program remains unfunded. Joint
Commenters did not agree with First Choice and argued these is-
sues are outside the scope of this rulemaking project; and there-
fore, they should not be addressed here.

TXU suggested that the rule stipulate that ERCOT not include
estimates of a REP’s transitioned load in determining the amount
of security ERCOT requires from load serving entities (LSES).
Joint Commenters agreed. ERCOT protocols require Qualified
Scheduling Entities (QSEs) to meet certain creditworthiness
requirements and maintain any minimum security amounts
required by the Protocols, TXU explained. TXU added that the
amount of security required is calculated pursuant to formulas
that consider the total amount of load served. Because most
REPs serve as their own QSEs, this security requirement is
applicable to them; consequently, a large and sudden increase
to its load due to a mass transition could greatly increase the
security requirement of the REP. TXU stated that including
transitioned load in the calculation of security could impose a
significant liquidity constraint upon REPs providing a public ser-
vice under this rule, because they would be required to obtain
additional funds to meet the increased security requirement.

Cities opined that the proposed rule provisions for voluntary and
mandatory service providers will allow the impacts of service
to transitioned customers to be spread across multiple REPs,
thereby alleviating the financial impacts of acquiring large
amounts of unplanned power supply on short notice. Cities
continued that requiring the prices to reflect standard service
offers of the REP should provide a price that is within the range
of retail market prices. Texas ROSE suggested that POLR
prices and terms of service be posted on the Power to Choose
website. Cities also noted that given the commission’s ability to
assign customers to mandatory REPS, it is unclear whether an
LSP continues to be necessary.

Commission Response

The commission rejects the suggestions of TXU and Joint Com-
menters relating to security requirements during a mass transi-
tion. ERCOT currently has flexibility in its protocols to manage
the security required by REPs in mass transition events and, al-
though the commission agrees that a substantial increase in load
can lead to additional collateral requirements by ERCOT, the
commission declines in this rulemaking to impose specific secu-
rity requirements on ERCOT during mass transition events. Re-
garding First Choice’s suggestion on preventing switching when
customers have unpaid bills, the commission agrees with Joint

Commenters that these issues are outside the scope of this rule-
making project. The commission acknowledges that the bad
debt arising both from mass transitions and normal operations is
a serious issue for REPs and the competitive market, because
such bad debt has the potential of increasing costs for all cus-
tomers. It is addressing the issue, in the POLR context, by en-
hancing the natification, pricing, and deposit provisions in this
rule, so that customers should be more likely to pay their bills
from POLR providers.

Question 4: Regarding the structure proposed for the Mandatory
Emergency Service Providers (MESPs), is the 2% of load the
right amount? Should it be less than 2%? Should the number
depend on the size of the REP?

Reliant reiterated its preference for the market solution proposed
in its comments filed jointly with ARM and supported a system
in which the five largest REPs would provide service, with mar-
ket support to lower the price and deposit obligations for cus-
tomers transitioned to POLR. Reliant explained that this market
solution would make the mandatory threshold question moot, be-
cause there would not be any MREPs. Reliant offered that if the
commission opts to pursue the tiered structure in the proposed
rule, it could support a 2% threshold, with the measurement of
2% tailored to each customer class. Reliant suggested that for
the residential, small non-residential, and medium non-residen-
tial classes, the proper metric is an ESI ID count; therefore the
2% should be applied to the number of ESI IDs served by the
MREPs. TEAM commented that it believes the 2% load thresh-
old contemplated in the proposed rule may be too low and OPC
agreed. ERCOT noted that if the 2% calculation is based on the
number of customers in a POLR area, that it may not be signif-
icant enough. TEAM suggested a threshold amount of 5% or
above. TEAM explained that the administrative and back office
costs are not dependent on the size of the entity, and at 2% a
REP could incur a large cost to establish systems to serve as
POLR yet never be allocated a sufficient number of customers
to allow for the recovery of those costs.

TXU agreed that the MREP function should not impose an undue
hardship on the REPs required to participate. TXU stated that
some REPs have suggested that the requirement will change
hedging strategies and costs and could thereby incrementally
increase the cost of month-to-month plans. TXU also warned of
the harm that could result if the percentage required becomes
a slippery slope and is allowed to exceed the levels the REPs
can handle. TXU suggested three modifications to the proposed
2% level of the mandatory tier. First, TXU suggested reducing
the number of customers or percentage of load the MREP must
take to 0.50%. Second, TXU recommended that the commission
evaluate the impact on the affected REPs after the first time the
MREPs are required to take customers. Third, based on that
evaluation, the commission should either: eliminate the MREP
category, reduce the percent MREPSs are required to take, leave
the amount the same, or increase the percent to an amount not
to exceed 1.00%.

First Choice stated that a percentage should definitely not be
less than 2%, but that for MREPs a threshold should be 3% or
more of the total MWhs served in the TDU service area for a cus-
tomer class for the 12-month period ending on March 31 of the
year the non-volunteering REPs are designated. First Choice
reiterated that it is essential that the non-volunteering REPs be
sufficiently sized and experienced to handle mass transitions of
POLR customers.

Commission Response
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The commission was persuaded by the REPs arguments against
the mandatory tier, as was originally proposed. The commission
believes a combination of the incentives created in the volunteer
tier, the expansion of the non-volunteer tier, and the associated
market-based pricing is the preferable solution and, most impor-
tantly, it is a market-based solution. The volunteer tier provides
a layer of protection for customers to aid in keeping as many
as possible of them off MCPE-based pricing. The commission
does, however, adopt a minimum threshold of 1% for VREPs to
qualify for incentives under the new rule, in an effort to increase
the number of customers served by VREPs in the event of a
mass transition.

Question 5: With respect to the methodology proposed for
MCPE, is 120% of MCPE appropriate during times of extremely
high prices? Should there be a different percentage of MCPE
when prices are very high? If so, what should be the maximum
MCPE percentage?

Texas Rose stated that the POLR rate is too high. OPC stated
that 5% should be the maximum multiplier, and is appropriate
to cover the costs associated with the additional load the LSPs
will gain. TEAM urged the commission to consider setting the
price at 120% of MCPE, not to exceed a set amount of cents per
kWh above MCPE. TEAM argued that when the MCPE is very
low the commission should maintain the concept of a customer
charge and a floor price to ensure that a POLR is not required
to provide service without the opportunity to recover cost. NEM
commented that the change to 120% is appropriate, but that the
ceiling rate incorporating the MCPE should be uniform across all
providers, the MCPE formula should be clarified, and the MCPE
calculation should be a load-weighted average for the class, as
opposed to a straight average. NEM opined that changing to a
load-weighted average supports the reduction of the premium
applied to MCPE. However, NEM stated that there may be in-
stances in which 130% of MCPE continues to be an appropriate
component, such as when market rates drop significantly.

Cities argued that 120% is excessive, especially during periods
of extremely high prices. They opined that a 20% adder over
the actual cost of power can only be characterized as a profit
margin for the provider. Cities argued that a reasonable rate of
profit should not be based on the commodity input prices and
guantities, but on the capital investment of the owners, which
more closely resembles a fixed cost. Cities suggested that a
more reasonable version of the formula would reflect a power
supply price based on MCPE per MWh plus a fixed dollar amount
per MWh (e.g., MCPE + $5/MWh).

TXU commented that there does not appear to be a reasoned
basis for adjusting the percentage during times of high prices;
Reliant and First Choice agreed. Reliant supported the MCPE
methodology in the current rule which includes 130% with an
energy floor, with no limit or other modification for extremely
high prices. Reliant explained that consideration must be given
to the costs associated with providing the service to customers,
namely, a price that reflects the short-term market price for
power, non-bypassable charges, and the risk of providing
service for such a volatile and unpredictable load.

Reliant stated that the preamble questions imply that an LSP will
experience a windfall during periods of high spot market energy
prices if the MCPE multiplier used to calculate the rate for service
is 120% or higher. Reliant asserted that this suggestion is un-
founded and fails to acknowledge that an LSP needs to recover
additional costs besides just energy, such as ancillary services
and other load related charges, which tend to rise when the aver-

age MCPE rises. A reduced MCPE could result in the POLR not
recovering all its costs, Reliant warned. While Reliant still sup-
ported a multiplier of 150% to MCPE, as supported by the Retail
Market Coalition in Project Number 31416, Evaluation of Default
Service for Residential Customers and Review of Rules Relating
to the Price to Beat and Provider of Last Resort, Reliant could
support 130% of MCPE. Reliant stated that if the commission
were to adopt less than 130%, the policy objectives established
in Project Number 31416 would be at risk. Cities disagreed, and
stated that Reliant overlooked the fact that the non-bypassable
charges, including "ERCOT administrative charges, nodal fees
or surcharges, replacement reserve charges attributable to LSP
load, and applicable taxes..." are included in the pricing formula.
Cities added that ancillary service charges do tend to be higherin
sustained periods of high energy prices, but this is not the same
as rising in lockstep with the MCPE during extreme price spikes.
Cities pointed out that most of the ancillary services are capacity
related and tend to be somewhat less volatile than spot energy
prices over time periods of intermediate length.

First Choice stated that it is best for customers to go directly to
a generally available, variable, month-to-month plan that has no
cancellation fee and has a contract term that does not exceed
31 days. This would not only simplify the process for the cus-
tomer, it would eliminate the costly duplication of effort required
when customers are first served by the POLR provider and then
transitioned to a non-POLR provider and rate. However, if, the
commission were to elect continuing pricing POLR service with
MCPE, First Choice would support 130% as the multiplier.

Commission Response

The commission notes the suggestions from OPC, Team, and
Cities regarding the multiplier to MCPE and suggested alter-
natives. Given the problems that arose during the Spring of
2008, the commission understands the concerns raised by OPC,
Team, and Cities. At this time, the commission adopts 120% as
the appropriate multiplier to MCPE pricing for residential cus-
tomers, and 125% for non-residential customers for the pricing
mechanism in subsection (I)(2). As noted by the commission
during deliberations on the adoption of the current POLR rule
in Project Number 31416, the commission is concerned with
an MCPE multiplier that is so low that it might prevent a POLR
provider from recovering its costs to serve customers.

REPs in a competitive market cannot provide electric service at a
price below their cost or they too will fail. If this commission were
to require REPs to provide service at a loss to POLR customers,
the most efficient REPs would logically pass that loss on to their
entire customer base in the form of price increases. When that
happens, the competitive market loses some of the benefits of
that REP’s efficiency because of distortions created in the market
by a POLR rate that is set too low to allow the provider to recover
its costs. In spite of the laudable goal of keeping POLR prices
low, the commission cannot sanction a proposal that will unnec-
essarily increase the cost of electricity in the competitive mar-
ket. Conversely, the commission has concerns about the mul-
tiplier being too excessive. Based on the commission’s review
of the multipliers applied to the POLR formula during the 2008
mass transitions, the commission concludes that 120% strikes
the proper balance between the needs of residential customers
and REPs, and that 125% strikes the right balance for non-resi-
dential customers, as it can cost more to serve larger customers.
Therefore, the commission declines to adopt a lower percentage
during high price periods as suggested by OPC and Cities, or
a higher percentage as put forth by First Choice, Reliant, and
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TXU, because the perceived benefits associated with creating a
standard for such a recalculation does not justify the complex-
ity of developing and implementing such a standard. The com-
mission agrees with Reliant, TXU, and NEM that the price floor
should be used, to account for price anomalies in the MCPE,
and because the low-income discount is tied to the price floor
calculation. Removing the multiplier to the floor could have an
unintended consequence of lowering the low-income discount
for customers, therefore the commission uses a 125% multiplier
in the calculation of the floor.

The commission agrees with First Choice that it is best for cus-
tomers to be served using market-based, month-to-month plans,
and adopts mechanisms in this rule to incent POLRs to offer mar-
ket-based rate packages to customers in a mass transition.

Subsection (a) - Purpose

TXU suggested striking emergency and replacing it with interim
in the title of this subsection, and throughout the remainder of
the rule where appropriate.

Commission Response

The commission declines to adopt the term suggested by TXU.
As noted above, while the commission explored the possibility
of using an alternative terminology, the amended rule retains the
term POLR, which is directly tied to the statute.

Subsection (b) - Application

NEM suggested that because there is a scheduled transition to
new POLRs commencing with the 2009 two-year terms, the ap-
plication of the proposed rules to current POLR providers would
significantly change the costs, risks, and benefits of the service
that the providers previously agreed to render; and, as such, it
raises concerns with the adequacy of notice and due process.
NEM urged the commission to adopt any POLR changes in a
way that recognizes the practical impacts to REPs.

Commission Response

The commission acknowledges that there are considerations re-
lated to the implementation of the new rule, and that providers
have already been selected for the 2009 term. The commis-
sion adopts modifications to the timing of the selection of POLR
providers and has addressed this issue in subsections (h), (i),
and (k).

Subsection (c) - Definitions

Texas ROSE argued that there is a statutory mandate that the
POLR is obligated to serve any customer that requests service.
Texas ROSE argued that if the commission changed the name of
POLR service provided under PURA §39.106(g), it would still be
required to provide POLR service under §39.106(b). Because
the term is so specifically defined in the statute, Texas ROSE
asked the commission to continue to call it POLR service. Texas
ROSE emphasized that POLR has been used since the opening
of the market and is familiar to many customers, and introducing
a new term would confuse consumers and would not serve any
useful purpose. The TDUs also commented that POLR is used in
a variety of contexts in the market that would require additional
changes to other commission documents and ERCOT guides
and protocols.

In the event the term POLR is renamed, Reliant recommended
adding the term "service" to the term "Emergency Area," the re-
placement for the term "POLR area." ERCOT commented that
it believes the definition of MREP is too broad and may be con-

fused with other non-emergency large quantity transitions that
do not trigger POLR.

TIEC requested a definition be included to define POLR service.
OPC and Reliant argued that the term "emergency" may unnec-
essarily alarm consumers. OPC proposed the term "transitional”
instead. Reliant and TXU agreed, and added that the use of
the term "emergency" is indicative of imminent peril to the pub-
lic health, safety, or welfare, and could actually establish and/or
reinforce negative perceptions and reactions to a process that
was provided as a safety net to more than 45,000 customers
in the summer of 2008. Reliant also pointed out that numerous
sections of Substantive Rules, TDU Tariffs, REP scripting, and
notices all refer to POLR service.

TXU supported changing the name of the service, but did not
agree with the term "emergency,” and submitted the term "tran-
sitional" or "interim." TXU added that the term should convey that
the service is temporary and is intended as a stop gap only. If
the commission does choose to rename POLR service, Reliant
recommended "Temporary Back-Up Service Provider," "Tempo-
rary Continuity of Service," or "Continuous Service Provider."

Commission Response

The commission agrees with Texas ROSE that the statute refers
to POLR and that introducing a new term could confuse cus-
tomers and opts not to change the name in this rule. The com-
mission adopts the term TDU area in place of emergency service
area. The commission believes these terms better reflect the na-
ture and intent of the adopted rule.

OPC argued that the term "Provider" could mean any REP or
emergency service provider (ESP) and that the term ESP should
be used throughout the rule, rather than provider. TXU sug-
gested that instead of Provider, using the familiar label of REP,
or REP modified as appropriate (Voluntary REP, Mandatory REP,
and Interim REP). TXU also proposed renaming Continuous Ser-
vice Area to Interim Area or Service Area. TXU noted that it re-
ally is not necessary to refer to voluntary and mandatory REPs
as POLR or interim at all, because these REPs will offer compet-
itive, month-to-month products from the onset of service, and the
nature of that service is not necessarily interim or transitional.

TDUs suggested that the use of the term Provider will lead to
confusion because it is a word that is frequently used generically
in other contexts, and standing alone, it will not be clear whether
it is being used as defined in this rule or in the generic sense.
TDUs suggested that the term ESP be substituted for Provider,
which refers to a VREP, MREP, or LSP in the proposed rule.

Commission Response

The commission agrees with OPC that the nature of POLR ser-
vice is not interim or transitional, and as noted above, this rule
requires VREPSs to serve customers at market-based, month-to-
month plans. The commission agrees with TDUs that the sim-
ple term "Provider" could be confusing, and therefore uses the
term POLR provider throughout the rule, where appropriate. The
commission specifies in other sections of the rule whether the
language refers to only a VREP or LSP.

TDUs also expressed concern over the definition of the term
"mass transition" because it is not clear what qualifies as a "large
quantity" of transitioned customers. TDUs suggested the term
be defined as customers transitioned pursuant to a transaction
initiated by ERCOT that carries the mass transition (TS) code.
TDUs explained that this transaction is already in use, and can
be used by ERCOT when it initiates a customer switch based on
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one of the conditions listed in subsection (0)(10) of the rule. Sim-
ilarly, TDUs commented that the term "transitioned customer"
should be clarified to mean a customer that takes service as the
result of a mass transition, as distinguished from a customer who
chooses POLR service pursuant to subsection (0)(1) of the rule.
TDUs stressed that certain subsections of the rule apply only
to customers involved in mass transition, and care should be
taken throughout the rule to clearly indicate which customers a
provision applies to. TDUs offered that in describing both cus-
tomers that are mass transitioned and customers that request
POLR service, the customers should be referred to collectively
as "customers who take POLR service."

TDUs recommended that the definition of VREP should be
changed to refer to a REP "designated" pursuant to subsection
(i) of the rule, and the word "volunteered" should be removed.

Commission Response

The commission agrees with the TDUs that the term mass tran-
sition should be modified, and the term "volunteered" should be
replaced with "designated,” and adopts modifications to the rule
accordingly. The commission also agrees with TDUs that cus-
tomers who take POLR service include both transitioned cus-
tomers and customers that request POLR service.

Subsection (d) - POLR service

Reliant suggested replacing the term "Provider" with LSP in a
number of locations within this subsection and throughout the
rule for clarification. Reliant commented that the term Provider
refers to VREP, MREP, and LSP, and in some places is only
applicable to LSP because the LSP has certain responsibilities.

Commission Response

The commission has not adopted the three-tier approach that it
originally proposed. It does, however, agree with Reliant that
certain parts of the rule will apply only to LSPs and has modified
the rule to clarify which provisions apply only to LSPs.

Subsection (d)(4)(B)

TXU commented that the language in subsection (d)(4)(B) could
be interpreted to require the REP itself to own call center facili-
ties, and believes that the commission does not intend to impose
this requirement and intends only that the REP have call center
services available to customers.

Commission Response

The commission agrees with the clarification suggested by TXU,
and has made changes in accordance with this recommenda-
tion.

Subsection (d)(4)(C)

TXU noted that subsection (d)(4)(C) includes a parenthetical that
nothing but standard retail billing may be performed either by the
REP or the REP’s agent. TXU commented that it is not clear
why this parenthetical is required, and it can suggest that other
requirements, such as the call center availability, could be pro-
vided by the REP’s agent. It proposed deleting this parenthetical
statement.

Commission Response

The commission agrees with TXU that the parenthetical is con-
fusing and has deleted this provision.

Subsection (d)(5)

TXU proposed two clarifying limitations to subsection (d)(5). The
language of the proposed rule does not limit the REP’s duty to
provide billing and collection duties on a going forward basis or to
the transitioned customers assigned to such REPs. Accordingly,
TXU proposed changes to make these limitations explicit. Re-
liant commented that it is administratively more efficient to place
on LSPs as opposed to all POLR Providers the requirement to
bill and collect transition charges for REPs who have defaulted,
rather than placing the obligation on all Providers.

Commission Response

The commission agrees with TXU and has modified the rule to
make the limitations more explicit for this provision. The commis-
sion agrees with Reliant that the burden to collect from REPs
who have defaulted should be placed only on LSPs and has
modified the rule accordingly.

Subsection (e)(1) - Standards of service

Reliant suggested replacing the term provider with LSP in sub-
section (e)(1), so that only an LSP has the responsibility of serv-
ing customers that request service. NEM questioned whether
it is necessary to include a provision for a customer to volun-
tarily request POLR service. NEM explained that customers re-
questing service is a completely different type of customer than
a customer that is required to change REPs as part of a mass
transition event. NEM suggested limiting the eligibility for POLR
to customers in mass transition will allow REPs to better manage
the costs and risk of providing service.

Commission Response

The commission declines to enact the suggestion by NEM that
the rule should not apply to customers requesting service from
a POLR provider. PURA requires POLRs to provide service to
customers that request service. Further, the commission agrees
with Reliant’s suggestion that customers who are not part of a
mass transition should be entitled to receive service from LSPs.
VREPs are making a commitment to provide electric service at
market-based rates in the event of a REP default. Therefore,
the commission concludes that only LSPs should provide POLR
service to customers who request it. The commission makes
changes in accordance with the recommendation by Reliant.

Subsection (e)(2)

TXU recommended clarifying the requirement that all transi-
tioned customers be treated uniformly in the same class and
the same service area. Second, TXU commented that it is
preferable to limit the applicability of the subsection (e)(2) to
LSPs, because VREPs and MREPs will be serving transitioned
customers on competitive plans. Reliant agreed, explaining that
only LSPs would serve a customer in accordance with the "stan-
dard" Terms of Service. OPC supported modification. Reliant
also suggested adding language to permit the LSP to transi-
tion residential customers to a market-based, month-to-month
product that is listed on www.powertochoose.org.

Reliant also suggested deleting the requirement that ESI IDs
transitioned to a competitive rate must be transitioned to a rate
that is less than the POLR service rate at the time of the mass
transition. To further the objective of placing more customers di-
rectly on market-based plans during a mass transition event, the
commission should make it relatively simple for even the LSPs
to choose to directly transition customers to market-based rates,
and Reliant emphasized that the more barriers the rule places on
LSPs to transition customers to market-based plans, rather than
the POLR rate plan, the less likely it is that LSPs will exercise
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that option. Reliant also offered language to clarify that the LSP
is not required to transition all of the customers in the same class
to the competitive retail product at the same time.

If the commission were to find it necessary to impose a rate
comparison test before LSPs are allowed to transition customers
to market-based plans, Reliant offered alternative language, so
that if a comparison is required, the rule should provide clear
standards for making the comparison.

TXU agreed with Reliant's suggestion to add language that
would permit an LSP to transition residential customers to
a market-based, month-to-month plan, without regard to the
POLR service price. To the extent the transition is a benefit to
the customer, TXU suggested that advanced notice to the cus-
tomer of the transition should not be required. TXU also agreed
that, if the commission decides to retain the price comparison
for the LSP, the language should be modified to make clear the
standards for the comparison. Finally, TXU also agreed with
Reliant’s suggestion that an abbreviated enroliment process be
allowed with respect to customers who are only changing plans,
not REPs. This would help customers move to more desirable
plans more rapidly.

Commission Response

The commission is requiring LSPs that do not offer mar-
ket-based, month-to-month products at the outset to transition
customers off of the MCPE pricing specified in subsection (1)(2)
in this rule. However, the commission disagrees with TXU
and Reliant that those LSPs should be able to transition those
customers without notice. The commission agrees with Reliant
that this section should not require LSPs to transition customers
to a rate that is less than MCPE rate at the time of the mass
transition, because it is extremely difficult to conduct a rate com-
parison between a month-to-month plan, and the MCPE price.
The commission adopts Reliant’'s language clarifying that the
LSP is not required to transition customers to competitive retail
products at the same time, because it may not be mechanically
possible for a POLR to transition all customers at once. The
commission finds that the speed at which a POLR can move the
customers will differ from REP to REP, and may differ upon the
number of customers the REP has to transition. Therefore, the
commission accepts the language offered by Reliant to clarify
this provision.

Subsection (e)(3)

TXU questioned whether the requirement that all marketing re-
mind the customer that he or she has the right to switch to an-
other provider or another product from the POLR ultimately ben-
efits the consumer. TXU noted that LSPs serving customers
on MCPE-based rates should be required to provide the cus-
tomer with the notice of these facts. Additionally, TXU added,
the commission or ERCOT should provide notice to the customer
of these facts. TXU opined that this requirement for the VREPs
and MREPs will put a strain on the marketing to these customers
and could actually interfere with the goal of moving these cus-
tomers off the MCPE product and back to a competitive product.
TXU noted three reasons for this outcome. First, most marketing
would not include these warnings; and therefore, REPs would be
required to prepare separate marketing tailored to transitioned
customers which would incur additional costs, undoubtedly to be
reflected in the price charged to the customer. Second, the need
to create tailored marketing will or may cause delay in getting
the marketing to these transitioned customers, resulting in the
customer remaining on the interim product for a longer period of

time. Third, marketing that contains this somewhat unusual lan-
guage may be less persuasive to customers, because most mar-
keting does not urge the customer to consider competitors’ prod-
ucts or even the marketer’s alternative products before buying.
In fact, TXU warned, it may make customers concerned enough
to decline whatever offer is in the marketing material, pending
a review of other products. TXU recommended that customers
served by LSPs be informed of other products from that REP and
other REPs, but that the disclosure requirement described here
should not apply to all marketing of customers in transition.

Joint Commenters supported TXU’s comments that would elim-
inate the requirement that all marketing materials include the
reminder that the customer has the right to switch to another
provider or product.

Reliant suggested that this subsection should apply only to
LSPs serving at the subsection (I)(2) rate, and that it should refer
to the enrollment process being developed in Project Number
35768, Rulemaking Relating to General REP Requirements
and Information Disclosures, rather than the enrollment process
described in §24.575, relating to Selection of a Retail Electric
Provider.

Commission Response

The commission agrees with TXU and Joint Commenters that,
because VREPs will be serving customers using market-based,
month-to-month products, naotification encouraging customers to
leave those providers does not accomplish the intent of the rule,
and makes changes accordingly.

The commission agrees with TXU that customers served by
LSPs at the adopted subsection (1)(2) price (subsection (1)(2)
in the proposed rule) should be informed as soon as possible
of other products from that REP as well as other REPs. The
commission agrees with Reliant that this requirement should
apply only to LSPs serving customers at the rate in subsection
0(2).

Subsection (f) - Customer information

Reliant suggested replacing Provider with LSP in subsection (f)
to clarify that only the LSP should serve mass transition cus-
tomers in accordance with the Standard Terms of Service. Re-
liant explained that as proposed in subsection (e), VREPs and
MREPs would serve mass transition customers at market-based
rates and therefore, they would appropriately provide the Terms
of Service associated with those market-based plans. OPC sup-
ported the modification.

Commission Response

The commission agrees with Reliant’'s suggested language and
has revised the rule accordingly to specify that only the LSP must
serve customers in accordance with the Standard Terms of Ser-
vice. VREPs would still be required to follow otherwise applica-
ble terms of service requirements in the commission’s rules.

Subsection (h)(1) - REP eligibility to serve as a POLR provider

TXU proposed that the reference to "beginning in January of the
following year" in subsection (h)(1) be deleted. Reliant com-
mented that rather than refer to a service area or a TDU service
area, the language should reference an emergency service area,
because this term is defined in subsection (c). Reliant further
stated that the word "transitioned" should be deleted from the
initial eligibility calculation to clarify that the calculation is based
on market share, and not calculated based on customers transi-
tioned to POLR service during some time period.
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Commission Response

The commission is adopting modifications in this rule to account
for the new selection process for VREPs and LSPs. The com-
mission agrees with TXU that the reference to January should
be removed. For reasons explained earlier in this preamble, the
commission retains the term "TDU service area" in the proposed
rule. The commission agrees with Reliant that the word transi-
tion should be deleted.

Subsection (h)(2)(B)

TXU and Reliant suggested language to clarify in subsection
(h)(1)(B) how a REP’s percentage of retail sales will be mea-
sured and recommended that the measurement be made in
megawatt-hours. Reliant suggested adding back the phrase
"numeric portion of the" to the paragraph; otherwise, it is likely
that few REPs would qualify to serve as a POLR provider.

Commission Response

The commission agrees with Reliant and TXU that this provision
should be clarified, and has modified the rule accordingly.

Subsection (h)(2)(E)

TXU suggested language to clarify that subsection (h)(2)(E)
refers to an executed delivery service agreement with a TDU,
rather than simply an "agreement" in the proposed rule.

Commission Response

The commission agrees with TXU and has revised the rule in
accordance with this recommendation.

Subsection (i) - VREP list

Given the changes to the volunteer process and pricing, Reliant
recommended that upon adoption of this rule, the commission
renew the call for voluntary providers for the 2009-2010 term.

Commission Response

The commission agrees with Reliant that the commission should
renew the call for VREPs for the remainder of the 2009-2010
term, and has modified the rule to reflect this change. This is
addressed in subsections (h) and (i).

Subsection (i)(1)

TXU proposed that VREPs be allowed to specify the maximum
amount of load they are willing to serve, instead of the maxi-
mum number of customers for all classes other than residential.
Reliant stated that for the residential, small non-residential, and
medium non-residential customer classes, a REP should specify
the number of ESI IDs it is willing to take in each TDU territory.
Reliant added that for the large non-residential class, VREPs
should specify the maximum based on load.

Commission Response

The commission does not agree with TXU’s proposal that VREPs
be allowed to specify the amount of load they are willing to serve,
because this does not comport with the assignment of customers
at ERCOT during mass transitions of customers. Instead, the
rule requires the VREP to specify the number of ESI IDs it is
willing to serve for all customer classes, and has revised the
rule accordingly. Reliant’'s proposal that for the large non-resi-
dential class, VREPs should specify the maximum they are will-
ing to serve based on load is also inconsistent with the ERCOT
process and is not adopted.

Subsection (i)(4)

TDUs recommended that language in subsection (i)(4) be
changed to make clear that a VREP may increase or decrease
the number of additional customers or load that it is volunteering
to accept going forward, but that the VREP is not allowed to
shed customers that have already been transitioned to it.

Commission Response

In order to facilitate REPs’ participation as VREPs in the POLR
program, the commission agrees that VREPSs should be allowed
to modify the number of ESI IDs that they can accept at any time.
The commission also agrees with TDUs that a VREP should not
be allowed to shed customers that have already been transi-
tioned to it, and adopts the language proposed by the TDUs.

Subsection (i)(5)

TDUs recommended that in addition to ERCOT, TDUs should
be able to raise issues with regard to the ability of a VREP to
serve. If a REP is in default under the terms of the standard
TDU Tariff for Retail Delivery Service ("TDU Tariff" or "Tariff"),
the TDU no longer accepts switches to that REP. Thus, TDUs
argued that, at a minimum, customers should no longer be tran-
sitioned to a VREP that is in default under the TDU Tariff. Joint
Commenters disagreed, and stated that the TDUs have no statu-
tory authority for such a role and the commission should deny the
request to include such empowerment in the rule. TDUs argued
that subsection (i)(5) should make clear that a disqualified REP
must continue serving the customers that have previously been
transferred to it. TXU suggested that the language be modified
to make clear that a REP that is also a VREP may still acquire
new ESI IDs through normal processes, but is simply prohibited
from acquiring additional mass transitioned customers, in cases
where the commission staff initiates a proceeding to disqualify a
VREP.

Commission Response

The commission acknowledges the comment by TXU regarding
a VREP's ability to acquire additional customers through normal
channels in the event commission staff initiates a proceeding to
disqualify a REP from being a POLR, and concludes that this
rule does not need to address whether a REP serving as a VREP
may acquire new customers. The commission agrees that TDUs
should have the ability to raise issues regarding a REP’s ability
to serve as a POLR provider, and has modified the rule accord-
ingly. The commission clarifies that, when a TDU provides in-
formation to the commission in this manner, it must provide the
same information to the VREP. The commission disagrees with
Joint Commenters’ argument. Transferring customers to a REP
that is unable to pay its bills to a TDU could be detrimental to the
customers and the TDUs.

NEM suggested additional clarification be provided regarding the
proposed three-tier structure, and questioned whether a manda-
tory category is necessary. ARM opposed the inclusion of the
new MREP category. ARM contended that the addition of this
tier is unnecessary, confusing, and ultimately harmful to the mar-
ket. First Choice commented that it is confusing to have both
a non-volunteer, mandatory POLR and a non-volunteer POLR
or LSP. First Choice argued that having three types of service
providers in a mass transition for each rate class would only add
to customer confusion. First Choice supported the current struc-
ture of voluntary and default, non-voluntary providers and sees
no benefit to dividing the non-voluntary pool. ARM argued that
any benefits achieved in the market from the MREP category will
be far outweighed by the detriments that ARM perceives will re-
sult if the rule is amended in this manner.
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Texas Rose supported a POLR structure that would assign the
POLR responsibility to the largest REP in a transmission and dis-
tribution service area and require the REP to charge residential
consumers the same rate taken by a majority of its residential
customers. First Choice suggested a similar structure, where
POLR customers are transitioned to a designated provider and
placed on a variable month-to-month plan with no cancellation
fee. Joint Commenters opposed such plans, because the costs
to serve transitioned customers are not reflected in rates that
REPs offer as competitive month-to-month offers. According to
Joint Commenters, REPs often make power purchases in the
market in advance to support planned acquisition campaigns. To
the extent a REP is suddenly overwhelmed by an influx of transi-
tioned customers from a failed REP, the supply purchased for an
acquisition campaign would not be sufficient to support service
to the transitioned customers. Joint Commenters argued further
that this is exactly why the existing rule allows pricing for POLR
service to be based on spot energy prices (i.e., MCPE prices).

ARM offered several reasons to support its opposition to the
MREP category. First, ARM questioned whether the MREPs
will be justly compensated or will be subject to a regulatory tak-
ing. ARM also stated that the other two categories, the VREP
and the LSP, are sufficient to carry out the task of providing ser-
vice in the event of a mass transition. ARM suggested that this
category could create confusion in terms of eligible REPs’ an-
ticipation of and preparation for providing service in the event
of a mass transition. Whereas a non-volunteering POLR under
the existing rule can anticipate with a large degree of certainty
that it will be required to provide POLR service in the event of a
mass transition of customers, under the proposed rule, that cer-
tainty is undermined by the 2% threshold calculation. For those
REPs designated as MREPs but which do not qualify as LSPs,
the calculation of the 2% threshold for each customer class in
each POLR area may or may not result in an obligation to serve.
REPs that qualify as both MREPs and VREPs may be required
to charge a market-based rate for month-to-month service in one
TDU territory, but be permitted to charge a different rate pursuant
to proposed subsection (I)(2) to the same customer class in its
capacity as an LSP in another TDU territory. ARM called this
discriminatory price treatment troubling. ARM questioned why
the size of the mass transition event would dictate whether the
same REP is required, on the one hand, to charge the customer
a market-based price at the outset, or is allowed to charge the
customer a rate based on a specified formula on the other hand.
ARM opined that the potential disparity in treatment of transi-
tioned customers in terms of price will only exacerbate negative
views of POLR service that presently exist.

ARM asserted that implementation of the mandatory tier would
pose additional administrative burdens on ERCOT. Such an in-
crease in the number of providers required to serve transitioned
customers will require ERCOT to undertake certain operational
modifications at an additional cost, for reasons that ARM did not
believe are justified. ARM believed that if the mass transition
event triggers the provision of POLR service by MREPs to one or
more customer classes in one or more TDU areas, then a greater
number of providers will need to immediately procure wholesale
energy and ancillary services from the spot market to serve their
unanticipated increase in load. ARM added that all of the REPs
serving as MREPs will bear the administrative and financial bur-
dens associated with the provision of POLR service, including
the increased risk of bad debt that comes with any mass tran-
sition event. ARM noted that MREPs must offer a completely
separate retail product out of necessity. While the proposed rule

contemplates that MREPSs can provide retail service using exist-
ing products, ARM explained that MREPs will need to reserve
a product offering for transitioned customers in order to ensure
they can accommodate those customers in the event of a mass
transition.

ARM argued that the requirement to charge a market-based,
month-to-month price to a transitioned customer is highly prob-
lematic. The MREP will need to access the wholesale market
for additional power supply required to serve these additional
customers. REPs, as a general rule, do not keep contingency
excess power on hand for situations such as mass transitions.
Further, ARM added that some REPs may strategically take long
or short positions in the market, but any wholesale gain or loss
associated with the long or short position falls squarely on the
REP.

ARM pointed out that the MREP will need to resort to the balanc-
ing energy market to meet its sudden need for additional energy
and ancillary services. The cost of such energy and services
may easily exceed the embedded costs of those components in
any of the competitive retail offerings the MREP currently makes
available to customers. This scenario raises critical issues about
whether it will result in just compensation for the REP.

Lastly, ARM argued that if an MREP is required to post the
month-to-month service and market-based price that it uses
to meet is POLR service obligation on the Power to Choose
website, customers may interpret it as an advertisement of
that service to anyone that requests it. While PURA §39.106
contemplates that a customer may request POLR service
from a REP designated by the commission, the unreasonably
discriminatory treatment of MREPs in this regard makes their
inclusion in the proposed amendments all the more problematic,
as a matter of law and policy, ARM argued.

TXU emphasized that MREPs would serve a vitally important
function with little to no downside, as customers would be placed
on current market-based, month-to-month plans, instead of go-
ing directly to the interim or POLR price. TXU agreed with First
Choice that most REPs already have variable month-to-month
plans that are used for competitively acquired customers as well
as for customers who are transitioning away from expired, fixed-
price term plans who have not responded to the REP’s renewal
efforts. These variable month-to-month price plans are respon-
sive to market conditions and give REPs the ability to adjust
these price plans as market conditions dictate.

TXU disagreed with ARM’s proposal to eliminate the MREP
mechanism. TXU disagreed with ARM’s argument that the
allocation to the MREPSs improperly imposes additional burdens
on ERCOT and noted that ERCOT did not raise this concern.
TXU also disagreed with ARM’s assumption that the proposed
rule requires MREPS to acquire power at spot market prices but
prohibits the MREP from charging prices that justly compensate
the REP for the cost of the power. TXU commented that it
understood the proposed rule to instead contemplate that an
MREP would be called upon to use its capacity to add customers
to an existing plan.

Commission Response

The commission does not address the assertions of ARM regard-
ing the difficulty of the MREP category, as the commission has
deleted that tier from this rule, instead accomplishing the objec-
tives of that proposal by modifying the LSP tier and by modify-
ing the voluntary tier to encourage more providers to offer mar-
ket-based rates as VREPs. The commission does not entirely
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agree with the arguments advanced by ARM regarding the dif-
ficulties in providing service as an MREP under the proposed
rule. The commission also acknowledges the comments from
TXU and First Choice indicate that the service could be viable.
The commission believes the expansion of LSPs from five to up
to 15 REPs will help to spread the responsibility (and risk) of
POLR service among more REPs, which the MREP category
was intended to achieve.

Subsection (j)(3)

TXU also suggested adding a due date for the Electricity Facts
Label (EFL) required to be prepared and proposed making the
EFL due January 31 of each year.

Commission Response

The commission agrees with TXU that a deadline should be
added for the LSPs to file an EFL. The EFL should be filed by
January of each year.

Subsection (j)(4) TXU stated that it supports requiring LSPs to
provide customer information to the commission after a desig-
nated period of time if the customers are still receiving service
based on MCPE, but suggested that the process be modified to
lengthen the period of time from 15 to 30 days. Reliant agreed
with TXU. TXU also suggested excluding from the list customers
for whom a switch or other request has been submitted to get that
customer off MCPE pricing required by the rule.

Commission Response

The purpose of the 15-day deadline was to prevent customers
from being served by LSPs on an MCPE rate for more than a few
days. Because the commission is adopting incentives for LSPs
to serve customers using market-based products and requiring
the LSPs to move those transitioned customers off MCPE pric-
ing within a set period of time, the commission finds the 15-day
requirement is no longer necessary.

Subsection (j)(5)

Reliant suggested changing "may" to "will" to comport with the
language in subsection (g)(2) that states that if a LSP defaults or
has its status revoked before the end of its term, after a review of
the eligibility criteria, the next eligible REP will assume the duties
of the former provider.

Commission Response

The commission agrees with Reliant and has modified the rule
accordingly.

Subsection (k) - Transfer of customers to providers

NEM and OPC found the language describing the sequence of
transfers in this subsection cumbersome and confusing. OPC of-
fered language and suggested deleting subsection (I)(2). OPC
also recommended clarification that customers that are trans-
ferred to VREPs or MREPs are on a market-based, month-to-
month plan and will be treated as traditional competitive cus-
tomers. OPC argued that this will reduce the stress of the cus-
tomers scurrying to find a new REP or competitive product or go-
ing through the switching process, and will provide an incentive
to the REPs providing volunteer service, as it will increase their
customer base. OPC also noted that this treatment will also ob-
viate the need for subsection (q) to apply to VREPs and MREPs.

TXU stressed that the MREP mechanism provides an important
second level of protection or buffer against customers being ex-
posed to MCPE prices. TXU explained that there are approx-

imately 5.5 million residential customers in competitive areas,
and an MREP requirement of only 1% would create an MREP
aggregate capacity of 55,000 customers, more than the total
number of customers affected by the REP failure experienced
this past Spring. TXU argued that it does not see any reason to
dispense of this buffer provision in the event of a large number
of customers being transitioned. TXU proposed reducing the 2%
level if it is too high, but does not recommend doing away with
it altogether. TXU recommended changing this subsection to in-
clude MREP assignments in every mass transition in which the
number of customers or load exceeds the cumulative capacity
of the VREPs.

NEM reiterated that a mandatory provider may be unnecessary.
NEM also suggested that customers in a mass transition first be
allocated proportionally to VREPs up to the number of customers
that each VREP has offered to serve. If there are remaining cus-
tomers to be served, then those customers should be allocated
proportionally to the five LSPs, up to a pre-determined, percent-
age-based limit of their existing customer base. Alternatively,
NEM suggested that if the remaining customers cannot be al-
located and the percentage limit on LSPs’ customer bases be
retained, then the remaining customers (after the allocation to
VREPS) should be allocated proportionately to 10 LSPs. NEM
explained that the additional five LSPs essentially would act in
place of the proposed MREPs and would be the next five largest
in rank order after the five designated LSPs. NEM argued that
the larger base of 10 LSPs would mitigate against an undesired
increase in market concentration, particularly if the emergency
event was precipitated by a default by one of the five LSPs.

ERCOT expressed concern that the 2% maximum used for the
number of customers in the POLR area for a class that MREPs
serve may not be significant enough. ERCOT proposed that the
maximum could be a fixed amount for customer size (such as
any mass transition of more than 100,000 ESI IDs is consid-
ered "large" and would follow the process of being assigned to
MREPs).

Commission Response

As discussed above, the commission declines to adopt the
MREP category, so many of the suggestions offered are moot.
The adopted rule, however, does expand the number of LSPs
as suggested by NEM, because the commission agrees that the
expansion of LSPs would act in place of the MREP category
and would reduce the risk for each REP serving as an LSP. The
adopted rule does not distinguish between the five largest LSPs
and the remaining LSPs.

Subsection (k)(1)

TXU recommended a limit on assignment of customers so that
the number of customers transitioned to VREPS does not exceed
the number of customers VREPs have offered to serve. TXU
also recommended that the rule specify the monthly usage level
at which the VREPSs’ prices will be compared, for purposes of
allocating customers to VREPs in ascending price per kilowatt-
hour (kWh). TXU suggested 1,000 kwh/month.

Commission Response

The commission declines to adopt the suggestion by TXU that
a limit be placed on MREPs because the MREP category is
deleted from this rule. Because the adopted rule modifies the
assignment of customers to VREPs in subsection (k), which re-
quires random assignment, as opposed to by ascending price
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per kWh as originally proposed, the recommended modification
by TXU is no longer applicable.

Subsection (k)(2) and (k)(3)

TXU stated that subsection (k)(2) appeared to overlap with sub-
section (k)(3), and should include the non-discriminatory require-
ment in subsection (k)(4).

Commission Response

The commission agrees with TXU and has made a change to
this subsection accordingly.

Subsection () - Rates

Texas ROSE argued that it supported a structure that would as-
sign the POLR responsibility to the largest REP in a TDU ser-
vice area, and would require the REP to charge residential con-
sumers the same rate taken by the majority of its residential cus-
tomers. Texas ROSE stated that the largest REPs should be re-
quired to serve as POLRs at a standard retail rate.

TEAM supported the language requiring REPs to charge their
customers a market-based, month-to-month rate. NEM recom-
mended that section (I) be modified to require that the ceiling
rate be uniform across all types of POLRs. NEM was concerned
that customers may be allocated to different POLRs and would
be served at different rates. NEM opined this would amplify cus-
tomer confusion and discontent surrounding the recent REP de-
faults. NEM argued Using a uniform ceiling rate would bene-
fit REPs as well, because REPs have no leverage to prevent
bad debt from customers if they are required to offer a stan-
dard market-based, month-to-month rate. NEM explained that
at any given time, a POLR operating as a VREP or MREP may
have a special promotional rate that it can offer a certain num-
ber of customers, but extending it to emergency customers may
be cost-prohibitive. At the same time, REPs should be allowed
the opportunity to price service below the ceiling rate, when it is
within their means to do so, NEM stated.

TXU and Reliant recommended the pricing floor in the current
rule be restored. TXU explained that the floor is intended to pro-
tect the competitive market from the POLR price. This is vitally
important TXU explained, because the MCPE, and the asso-
ciated POLR price in subsection (I)(2), can be very low during
anomalous periods. TXU stressed that it is important to protect
the competitive market from these anomalous price episodes.

Cities commented that the maximum rate allowed by the pro-
posed pricing formula for LSPs will still be excessive. Cities pro-
vided estimates for the maximum price allowed by the proposed
rule based upon the MCPE during May and June 2008, which
demonstrated, in Cities’ opinion, that the maximum price allowed
in the rule would be substantially higher (126% to 144% higher)
than retail market pricing if wholesale power prices spike during
a mass transition. Cities argued that since high wholesale power
prices are causally associated with REP defaults, its illustration
of the impact of the pricing formula is very relevant. Cities of-
fered an alternative for establishing a maximum rate based upon
prevailing retail market prices for the month, rather than the for-
mula used in the rule. For example, the maximum rate could be
fixed at some percentage, such as 110% or 120% of the median
one-month pricing offer for the relevant service area, based upon
prices reported on the Power to Choose website.

Cities also opposed the customer charge component for LSPs.
For a 1,000 kwh per month residential customer, the provider’s
customer charge would be $60. In comparison, integrated elec-

tric utilities in Texas typically collect a bundled customer charge
less than $10 a month. Cities argued that the inflated customer
cost component of $.06 cents per kWh explains most of the large
differential between the POLR maximum price and prevailing re-
tail market prices. If one assumes that the POLR customer costs
were set at $17 per customer per month, the 26-52% differential
between the formula rate and incumbent REP prices would de-
cline 1 to 25%.

TXU disagreed with Cities’ suggestion to use retail price data
derived primarily from the effect of bilateral wholesale contract-
ing in earlier periods to calculate the appropriate cost to provide
POLR-type service.

Commission Response

The commission agrees that a market-based, month-to-month
product is preferable to the MCPE price formula. This adopted
rule requires VREPSs to offer such a product to customers. The
rule also requires LSPs to move transitioned customers to a sim-
ilar product after a certain period of time, if an LSP declines to do
so at the beginning of service. The commission concludes that
because of varying market conditions and the unknown size of
mass transitions, it may be necessary for an LSP to serve cus-
tomers at the MCPE formula; therefore, it is retained in this rule.
The commission agrees with TXU and Reliant that the price floor
should be restored, and has made revisions to the rule accord-
ingly. As explained previously, the low-income discount is tied to
the formula for the price floor.

The commission agrees with Cities, in part, concerning the level
of the MCPE rate and adopts the 120% formula in the proposed
rule for residential customers only. For all other customers, the
MCPE multiplier is 125%. The commission does not adopt the
alternative pricing proposal put forth by Cities that is based on
retail prices. Historical retail prices may not reflect current con-
ditions in the wholesale market and thus may not adequately
compensate LSPs for providing the service.

Subsection (1)(2)

TXU proposed using 15-minute interval data instead of hourly
data in the calculation of the MCPE. This change would eliminate
the need to define the term "actual hourly MCPE."

Commission Response

The commission retains the reference to hourly MCPE data for
the residential class, and retains the reference to 15-minute in-
terval data for all other customer classes.

Subsection (1)(2)(c)

TIEC commented that the rate for large non-residential cus-
tomers in both the existing and the proposed rule results in
excessive charges for transitioned customers, and allows the
LSP to collect more than it needs to cover costs. In addition to
the 120% multiplier, $7.25 floor, and the $6.00 per kW/month de-
mand charge, the larger customers must pay a customer charge
of nearly $3,000 per month. Cumulatively, TIEC explained,
these charges are excessive and impose an unreasonable
burden on industrial customers who are transitioned to LSPs.
TIEC urged the commission to eliminate the demand charge
from the proposed rule, arguing that this charge is not justified
because the transitioned customer will already be paying the
market price plus a large premium for the energy it consumes.
While a demand charge makes sense when a customer has
"reserved" power at a certain price, it does not make sense
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when the REP is guaranteed to recover the costs of serving a
customer from the energy charge alone.

Joint Commenters disagreed with TIEC's request to remove the
demand charge, because inclusion of a demand charge pro-
vides a deterrent to customers switching back and forth between
POLR service and competitive offers on the basis of price, using
the POLR as an arbitrage opportunity. POLR service was never
intended to be a competitive alternative and certainly should not
be structured so that large non-residential customers could use
POLR service to arbitrage the prices they pay for retail service.
Joint Commenters argued that demand charges are a common
rate design element for commercial and industrial customers.
TXU also opposed TIEC's proposal to eliminate the demand
charge for large industrial customers under the POLR rules un-
less it is replaced by another recovery mechanism to keep the
POLR providers whole.

Commission Response

The commission agrees with Joint Commenters that the demand
charge for large industrial customers should not be eliminated;
and consistent with the commission’s determination in the cur-
rent POLR rule, a demand charge is a necessary component to
the POLR rate. However, the commission believes that it should
be prorated for transitioned customers, and has addressed this
issue below.

On the other hand, customers that request service from an LSP
(in contrast to those that are assigned an LSP during a mass
transition event) will not have the demand charges prorated.
While TIEC opined that the 120% multiplier is excessive, the
commission believes a 125% multiplier is a reasonable rate to
ensure that LSPs serving large non-residential customers are
able to recover their costs, and it is a decrease from the 130%
multiplier in the current rule. The commission concludes that a
customer who consumes a lot of power in a short period of time,
such as a high demand customer, is more costly to serve than
one which uses the same amount of power over a longer period
of time.

Subsection (I)(6)

TIEC noted that if demand charges will not be pro-rated for par-
tial months when the transitioned customer switches to a new,
permanent provider, then there is no incentive for customers to
switch quickly to a new provider or enter into a long-term contract
with the LSP. TIEC argued that this aspect of the rule is incon-
sistent with the ultimate goal of encouraging transitioned cus-
tomers to enter into new service agreements as quickly as pos-
sible. TIEC explained that a 50 MW industrial customer would
incur customer and demand charges of more than $270,000 if it
were switched to an LSP for even a few hours. This is in addition
to having to pay 120% of MCPE. This result is egregious, as the
REP will not incur anything close to this level of cost in serving
the large non-residential customer for only a brief period, and
therefore TIEC requested that the commission add language to
require LSPs to pro-rate any demand charges for the non-resi-
dential customer class based on the number of days that a cus-
tomer takes POLR service.

Joint Commenters opposed TIEC'’s request that the rule be
amended to require REPs that provide POLR service under the
formula rates to prorate demand charges for the non-residential
customer classes. Demand charges are based on the highest
demand in the time period for which service is rendered. There-
fore, the demand that is registered for the period that service is

provided to the customer should be the demand charge applied
to the customer’s rate.

Joint Commenters explained that the importance of including a
demand charge is made clear by considering a low load factor
customer. Customers with a low load factor will typically have
a peak demand that is not sustained for a large period of time
and most usage will occur at demands far less than the peak
demand. Therefore, usage for a low load factor customer will be
much lower than usage for a high load factor if the peak demands
of each customer are the same.

Joint Commenters stated that it is the actual demand being
recorded that is charged, and there is no reason to prorate this
charge for service that does not span a full month. According
to Joint Commenters, TIEC is re-urging positions that the com-
mission has soundly rejected in prior POLR rulemakings and
should be rejected again.

Commission Response

As noted in the response above, the commission is adopting a
rule that provides for demand charges for large customers to
be prorated if they are customers transferred to an LSP during
a mass transition event. In this adopted rule, the commission
seeks to strike the right balance between POLR rates that are not
punitive to retail customers while at the same time allow enough
revenue for POLR providers to cover expected costs. Consistent
with these objectives, the commission agrees with TIEC that a
non-residential customer on a POLR rate should not have to pay
a full month’s customer and demand charges if the customer
switches to a REP of choice before a full month of service has
been provided.

Rather, the commission believes rates should reflect costs in-
curred by the POLR providers; therefore, it has modified the lan-
guage in this subsection accordingly.

Subsection (0)

TDUs recommended that the provisions included under this
subsection be broken out into three separate parts. TDUs
explained that the duties and obligations that are included
in current subsections (0)(2) through (0)(9) appear to apply
regardless of whether the REP acquires the customer through
a mass transition, or through the customer requesting service.
Therefore, TDUs suggested these provisions be separated from
subsection (0)(1), which applies only to customer requests for
service, and to also separate them from subsections (0)(10)
through (0)(16), which appear to apply only to mass transitions.

Commission Response

The commission acknowledges the comments by TDUs that
subsection (0) is lengthy. Nonetheless, the commission con-
cludes that the provisions in that subsection are appropriately
organized and additional subsections are unnecessary.

TEAM stated that the commission should consider a mecha-
nism that allows for quicker switching away from POLR service.
TEAM offered several solutions, such as the TDU waiving the
out-of-cycle meter read costs, with the TDU given recovery of the
costs from the SBF or through a regulatory asset in base rates.
TEAM added that given the oncoming deployment of advanced
meters (AMS), the proposed rule should be written to recognize
the deployment of that technology. OPC agreed with TEAM and
strongly favored a system in which mass transitioned customers
will be moved swiftly to competitive products.

Commission Response
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The commission agrees with TEAM and has adopted a require-
ment in subsection (o) to require the TDU to waive out-of-cycle
meter read charges and recover the costs through a regulatory
asset. The commission agrees with TEAM that the coming de-
ployment of AMS will also ease the burden for customers by re-
ducing switching times. Additionally, with AMS deployment the
costs of switching to a new REP and the costs of out-of-cycle
meter reads will decrease over time, and will be addressed in
other commission proceedings.

Subsection (0)(1) - Transition of customers to POLR Service
Providers

Reliant recommended modifying this subsection (0)(1) to clarify
that only LSPs will be required to serve customers requesting
service.

Commission Response

As explained above, the commission agrees with Reliant that
only LSPs should be required to serve customers requesting ser-
vice and has modified the rule accordingly.

Subsection (0)(7)

TDUs recommended that POLRs only be required to obtain cus-
tomer contact information from ERCOT, rather than from both
ERCOT and the TDU. TDUs explained that the customer con-
tact information in the TDU system may contradict that held by
ERCOT, which is likely to be more accurate given the new re-
porting requirements incorporated in the proposed rule.

TXU also proposed changing subsection (0)(7) to make clear
that the information a POLR provider is permitted to request
pursuant to this section is limited to the information for the cus-
tomers transitioned to that REP. Reliant stated that the language
referring to a mass transition initiated by the provider should be
deleted, because under the existing rule, POLR providers initi-
ated transitions until July 1, 2007. The mass transition has been
revised and is now initiated by ERCOT, and the language should
therefore be deleted.

Commission Response

The commission disagrees with TDUs that POLRs should only
be able to obtain contact information from ERCOT. Given the
preponderance of poor customer data during the transitions in
2008, the commission concludes that the REPs shall be able to
obtain contact information from TDUs. Therefore, the commis-
sion retains the language in this subsection. The commission
agrees with TXU and Reliant and has modified the rule in accor-
dance with these suggestions.

Subsection (0)(8)

TXU recommended a modification to reflect the fact that infor-
mation referred to in subsection (0)(8) may not be available in
Texas SET format.

Commission Response

The commission accepts TXU’s modification and has reflected
the change in the rule.

Subsection (0)(13)

TXU expressed concerns that a switch request scheduled for a
date prior to the initiation of a mass transition would be negated
until the next available switch date. TXU explained that cus-
tomers who had chosen a new REP and are expecting a switch
to that REP would instead be subjected to the mass transition.
OPC and Texas ROSE agreed. Texas ROSE stated that an im-

mediate fix is necessary to protect switches requested before a
transition. TIEC requested that the commission revise this sec-
tion to clarify that a customer will be allowed to switch to a new
permanent provider even if the customers’ request is made after
a mass transition is initiated.

Commission Response

The commission agrees with these commenters that customers
should be allowed to switch to a new permanent provider even
if the request is made after a mass transition is initiated, and
the mechanisms provided in subsection (0)(14), noted below, will
enable this to occur.

Subsection (0)(14)

ERCOT, TXU, and the TDUs did not support a new transaction
for POLR, and recommended removing this language. ERCOT
argued that the market has developed the transactions and busi-
ness processes to support transitions to POLR during the TX
SET 3.0 project that went live in June 2007. TXU commented
that a TX SET change would impose millions of dollars of costs
on the market, and recommended that the commission direct
ERCOT to instead explore ways to adapt existing transactions
to avoid the additional cost. TDUs recommended further con-
sideration before a new transaction is required. The market has
already developed an electronic transaction that carries a flag
indicating that it is a switch being initiated by ERCOT as part of
a mass transition. This transaction is in use today, and develop-
ment of a different transaction will require more than a year of
work, and would be very costly.

Texas ROSE stressed the importance of streamlining the mass
transition process. Texas ROSE emphasized that the processes
at ERCOT are extremely important in providing seamless service
to residential consumers. Last summer, consumers attempted
to switch before the REP defaulted but their switch request was
"trumped" in the ERCOT mass transition, sending them to POLR,
Texas ROSE explained. These customers had to wait until their
next meter reading date for their switch to be honored. If ER-
COT would query its system for all switches in process for mass
transition ESI IDs, this problem could be minimized.

Texas ROSE pointed out that problems from the previous POLR
transitions included customers that were switched to POLR, that
could not afford the high price, then signed up for services with
another REP. Because the POLR did not receive a security de-
posit, some customers were disconnected by the POLR, even
though they had affirmatively refused POLR service, and had
attempted to switch to another REP. Texas ROSE argued that
in a functioning competitive market, customers should be able
to switch away from a defaulting provider and never be a POLR
customer. Texas ROSE also stated that if it ERCOT is unable to
create a new mass transition process that works better for con-
sumers until 2010, a temporary "work around" solution should
be created to identify and honor switches customers make right
after a mass transition to avoid high POLR costs and to maintain
continuous service.

TXU recommended the addition of a new paragraph to address
the potential effects of estimated meter readings. Specifically,
TXU argued, TDUs should be required to calculate the actual
average daily use within 10 days of obtaining actual meter data.
TXU suggested that if the actual daily usage is more than 50%
greater or less than the estimated average daily usage sent to
the exiting REP, the TDU should be required to cancel and re-bill
both the exiting REP and the gaining REP. TDUs disagreed with
TXU Energy’s recommendation, and argued that the commis-
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sion has previously declined to adopt these types of specific re-
quirements for estimating procedures. TDUs explained there are
many technical and logistical impacts to be considered, and this
issue should be brought up in a different proceeding, in which all
estimates can be addressed.

Commission Response

The commission agrees with the TDUs and directs ERCOT to
explore ways to adapt existing transactions to avoid the addi-
tional cost of a new transaction. However, if after discussion with
stakeholders, a determination is made that a new transaction is
the only solution for this issue, then a transition shall be in place
no later than 14 months from adoption of this rule. The commis-
sion finds that modifying the mechanisms at ERCOT and a new
transaction will assuage the concerns noted by Texas ROSE.

The commission agrees with TXU that new language is needed
to address the potential effects of estimated meter readings for
mass transitioned customers, and has added language to sub-
section (0)(17) to address this issue. The language in subsection
(0)(17) requires the TDUs to calculate the actual usage within 10
days of receiving actual meter data. The provision also states
that if the average daily estimated usage sent to the exiting REP
is more than 50% greater than or less than the average actual
kWh usage per day, the TDU shall promptly cancel and re-bill
both the exiting REP and the POLR using the average actually
daily usage. The commission expects a greater level of accuracy
for estimates in this market. The commission expects estimates
to be accurate - and clarifies that the 50% provision does not
set the standard in the market for the accuracy of estimates, but
rather is the threshold at which estimate errors must be re-billed
during mass transitions. The commission also notes that with
the deployment of advanced metering, this calculation will be-
come less of an issue for REPs as well as TDUs.

Subsection (0)(16)

ERCOT recommended adding language allowing REPs to use
current market processes for dispute of TDU charges if they are
charged in error for the out-of-cycle read. ERCOT noted that
rates are confidential, and it does not have visibility into what
rates customers may be charged by REPs. ERCOT explained
that the process outlined in the Retail Market Guide allows REPs
to dispute charges received by TDUs. ERCOT continued that
this process has been in effect since July 1, 2007, and should be
the tool that REPs and TDUs use to communicate when the fee
for an out-of-cycle meter read charge should not be assessed.

Commission Response

The commission agrees with ERCOT and has modified the rule
accordingly.

TEAM and OPC did not oppose the concept of a regulatory
asset to recover the costs of out-of-cycle meter reads. Reliant
opposed creating a regulatory asset to account for out-of-cycle
meter reading charges associated with transitioning customers
away from the defaulting REP, instead of continuing the current
practice of charging the defaulting REP. Reliant stated that the
defaulting REP should assume those charges rather than creat-
ing a regulatory asset for which the remaining REPs pay. TIEC
opposed waiving the charge during a mass transition. Although
these charges are typically small, if they are aggregated into a
regulatory asset during a mass transition, the financial impact
on TDU rates could be significant. TIEC argued that the costs of
a REP default should be generally borne by the defaulting REP
and the customers who selected the entity as their provider.

Further, requiring customers with no relationship to a defaulting
REP to pay for the costs of out-of-cycle meter reads would un-
dermine the risks and rewards of customer choice. TIEC opined
this would result in a "discounted” POLR service rate, and is
a clear violation of PURA; therefore, transitioning customers
should each be required to pay their respective meter-read
charges.

TDUs recommended that TDU charges associated with a mass
transition not be suppressed as proposed in subsection (0)(16)
of the rule. There are two TDU charges that may be incurred in
a mass transition. TDUs explained the first is a nominal fee that
covers the cost of the out-of-cycle estimate or meter read that oc-
curs when the TDU executes the mass transition and switches
the customer to the new provider. This charge is currently billed
to the defaulting REP and in almost every instance is not paid.
They become part of the TDU’s bad debt associated with the
REP in default. TDUs pointed out that if the amendments to
the REP certification rule that are currently proposed in Project
Number 35767, Project Relating to the Certification of a Retail
Electric Provider, are adopted, the unpaid charge would be col-
lected in a regulatory asset by the TDU as part of bad debt and
reviewed for reasonableness in the next rate case for collection.
Therefore, the TDUs asserted that if the rule prohibited the fail-
ing REPs from billing the fee to the customer, there would be
no need to suppress the fee because it would already be moved
into a regulatory asset.

TDUs pointed out that the second TDU fee associated with a
mass transition is not always incurred. When the customer who
is mass transitioned seeks to leave the POLR, there is no fee
associated with the switch if the customer transfers to the new
REP, as of its normal meter read date. It is only if the customer
switches outside of the normal billing cycle that an out-of-cy-
cle meter read fee is charged to the REP that is gaining the
customer. Suppressing this fee would be difficult, because the
switch request does not identify the customer as being on POLR
service, or having been mass transitioned. TDUs stated this
is why there is currently no way for the TDU to know that fee
suppression should apply without comparing a list of previously
mass transitioned customers to every switch request every day.
This would be an impossible task to accomplish manually; and
therefore, each TDU would have to build a system to perform the
query electronically.

According to the TDUs, further complicating matters is the fact
that if a customer moves to the POLR’s competitive rate, often
there is no switch and thus no way to know that the fee suppres-
sion should no longer apply. Because the switching time period
will vary by customer from a day or two to approximately a month,
a process to handle this level of complexity would be extremely
time consuming and costly to develop, and perhaps impossible.
The TDUs recommended against suppressing this second fee.

Reliant supported the idea of suppressing out-of-cycle meter
read charges for mass transitioned customers when the cus-
tomer switches away from the POLR provider. However, Re-
liant acknowledged there are technical processing issues that
need to be addressed and clarified to effectuate the commis-
sion’s goal. Questions relating to the mechanics of achieving
this goal such as the implementation costs, timing (how long the
prohibition of the charge will be in effect following a mass tran-
sition), and whether normal transaction processing will be need
to be addressed. Reliant suggested that a workshop is needed
so that all participants can understand the process and work on
a solution.
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Finally, the TDUs requested the rule adopt the same language
for creating the regulatory asset, as adopted in Project Number
35767 for the REP certification rule, in order to ensure that TDU
auditors will allow creation of the asset.

Commission Response

The commission does not agree with TIEC that the costs of
off-cycle meter reading charges should be borne by the cus-
tomer forced into mass transition. The commission disagrees
with TIEC that the financial impact of the regulatory asset will be
significant. Reliant’s suggestion that the TDU's recourse for the
off-cycle charges be limited to recovery from the defaulting is im-
practical - historically, the defaulting REP exits the market with-
out providing accurate customer information, if any, and owes
money to various parties. It is highly unlikely that the TDU will
be able to recover the charges from the defaulting REP. Because
these charges are unpredictable and sporadic, the commission
finds that the regulatory asset provision is the most cost-effective
method to protect a TDU's financial integrity. Current practice al-
lows customers who attempt to switch during a mass transition
event to ask for an out-of-cycle switch. However, experience
from the recent 2008 transitions and earlier events demonstrate
that most customers are unaware of this option. Additionally,
not all REPs are able to process out-of-cycle switches. Allowing
for cost recovery through a TDU regulatory asset will prevent
the customer from having to specifically request an out-of-cycle
switch and pay an additional charge. The regulatory asset will
also ensure that transitioned customers will not be charged for
out-of-cycle meter reading charges in transitioning to the POLR
provider, or when transitioning away from the POLR provider.

The commission agrees with Joint TDUs’ recommended lan-
guage to satisfy audit standards and make it clear that the reg-
ulatory asset is to be reviewed for reasonableness before it is
included in rates. The commission modifies subsection (f)(3)(B)
consistent with Joint TDUs’ recommendation. In the REP cer-
tification rulemaking, the commission determined that the rule
should be clear that the regulatory asset must be adjusted for
bad debt charges that are already being recovered through the
TDU's rate. Finally, the commission notes that cost recovery of
a regulatory asset related to bad debt will be subject to review in
a rate case pursuant to PURA 836.051.

Subsection (p)(1)(B)

TDUs recommended that the wording of subsection (p)(1)(B) be
changed to correctly reflect that default occurs under the TDU
Tariff without a commission order. TDUs explained that if the
REP fails to pay delivery charges in accordance with the spec-
ified timelines, it is automatically in default. Therefore, TDUs
argued it is inappropriate to say that the commission would is-
sue an order "declaring” that the REP is in default, although the
commission may issue an order recognizing that the default has
occurred.

In addition, TDUs pointed out that under the TDU Tariff, if
the defaulting REP fails to choose another option, the TDU
is required to "immediately implement option (B)" of section
4.6.2.1(5), which requires the competitive retailer (REP) to tran-
sition customers to another competitive retailer or the POLR.
TDUs concluded that ERCOT should initiate a mass transition
upon receiving notice from the TDU that a transition is required
pursuant to this TDU Tariff provision. Alternatively, TDUs offered
that this section should provide that the transition should occur
upon issuance of a commission order, recognizing that the REP
is in default under the terms of the Tariff.

Commission Response

The commission acknowledges that if a REP fails to pay for de-
livery charges in accordance with the timelines set out in the
TDU Tariff, the REP is automatically in default. The commission
disagrees with TDU'’s suggestion that ERCOT should initiate a
mass transition upon receiving notice from the TDU that a transi-
tion is required. The commission adopts language to allow TDUs
to notify the commission in the event of a REP default under the
TDU Tariff in subsections (h) and (i). While the commission has
not initiated a mass transition, it believes it has the right to do so,
by commission order.

Subsection (p)(2)

Reliant proposed deleting the word "provider" following "LSP"
for consistency and deleting MREPs because MREPs include
all eligible REPs and there will not be a "replacement” REP for
a defaulting MREP, as is the case with the five largest REPs
making up the LSP defaults.

Commission Response

The commission declines to adopt Reliant’s suggestion, as it is
not adopting the MREP category in this rule. POLR provider
replaces the term LSP in this paragraph.

Subsection (p)(3)

Reliant proposed changing "Provider" to "LSP" throughout the
rule, because Provider includes MREPs, VREPs, and LSPs.
Reliant explained that only LSPs will serve customers on the
MCPE-based priced formula in subsection (I)(2); and therefore,
subsection (p) should apply only to those customers served by
LSPs who may still be on the subsection (I)(2) rate. Reliant
suggested further clarification so that the transfer at the end of
a POLR term applies only to those customers still served under
the pricing described in subsection (I)(2).

Commission Response

The commission agrees with the change offered by Reliant and
has revised the rule accordingly.

Subsection (s) - Notice of Transition to POLR service

TEAM supported the change in notice in the proposed rule.
TEAM highlighted that faster notification to customers of a mass
transition will lead to customers making choices in the market
and switching to new providers. TXU proposed language in the
notice to the effect that the price determined under subsection (I)
would apply only to REPs charging that price, the LSPs. Finally,
TXU recommended adding language consistent with subsection
(0)(16) that provides that customers will not be charged for
out-of-cycle meter reads. TIEC requested clarification that this
provision will apply when a customer is moved to a POLR during
a mass transition.

Reliant suggested that the two-day requirement for notice to cus-
tomers only apply to ERCOT, as it will take a REP serving as the
new POLR provider more than two days to prepare and print
the proper terms of service, EFLs, and welcome letters. Fur-
ther, LSPs will need more time to decide whether to offer the
MCPE-based pricing allowed by subsection (I)(2) or some other
market-based plan and to fulfill the documentation requirements
accordingly.

Commission Response

The commission agrees with Reliant that it may take longer than
two days for a REP to prepare and send welcome letters, EFL,
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and terms of service. However, the commission believes that
the POLR provider should make every effort to send the notice
to customers within two days. The commission retains the lan-
guage, but notes that the REP has some flexibility in meeting
this requirement for larger transitions.

Subsection (s)(1)

TEAM supported the requirement for a post-card notice contain-
ing the official commission seal. Reliant suggested adding "ER-
COT" to clarify that the notice methods contemplated here apply
only to ERCOT.

Commission Response

In response to TEAM, the adopted rule maintains inclusion of the
official commission seal. The commission agrees with Reliant
and has madified the rule accordingly.

Subsection (s)(3)(B)

Reliant recommended changing "non-volunteering provider,"
which includes MREPs and LSPs, to "LSP" only. Only the
LSP will serve customers using the proposed subsection (1)(2)
MCPE-based price formula, and so only LSPs should be provid-
ing notice to customers that the POLR price is generally higher
than available competitive prices.

Commission Response

The commission agrees with Reliant and has modified the rule
accordingly.

Subsection (s)(3)(E)

Reliant proposed removing the word "Standard" from the phrase
"Standard Terms of Service" because VREPs and MREPs would
send Terms of Service documentation consistent with the mar-
ket-based plans to which they would transition customers. Re-
liant explained that only the LSP will send the Standard Terms of
Service described in this rule, and only if it chooses to serve at
the subsection (1)(2) price, rather than a market-based plan, as
allowed for in proposed subsection (e).

Commission Response

The commission agrees with Reliant and has modified the rule
accordingly.

Subsection (s)(3)(H)

Reliant suggested clarification that after enrolling in a competi-
tive product, a mass transition customer is no longer considered
a transitioned customer, but is considered a customer.

Commission Response

The commission agrees with Reliant and has modified the rule
accordingly.

Subsection (s)(3)(I) and (J)

Reliant recommended modifications to recognize that only cus-
tomers being served on the proposed subsection (I)(2) price for-
mula should be informed of the need to switch to a competitive
product or have their proprietary information made available to
a competitive REP for marketing purposes.

Commission Response

The commission agrees with Reliant and has modified the rule
accordingly.

Former subsection (v) - Reporting by REPs

TDUs applauded the proposal to require all REPs to frequently
report customer contact information to ERCOT. In order to rein-
force the seriousness of this obligation, the TDUs recommended
that the requirement state explicitly that not only is "accurate" in-
formation required, but that "complete" information must be pro-
vided. Reliant suggested that REPs be allowed to report cus-
tomers phone numbers, email addresses, and customer nhame
only if available.

Commission Response

The commission agrees with TDUs’ and Reliant’'s suggestions
and has modified the rule accordingly, and this language is in-
serted into subsection (0)(6).

All comments, including any not specifically referenced herein,
were fully considered by the commission.

This amendment is adopted under PURA, Texas Utilities Code
Annotated (Vernon 2007 and Supp. 2008) §14.002, which pro-
vides the commission with the authority to make and enforce
rules reasonably required in the exercise of its powers and juris-
diction; 839.106, which requires that the commission designate
retail electric providers of last resort; and PURA 8§39.101, which
authorizes the commission to adopt and enforce rules that en-
sure retail electric customer protections that entitle a customer:
to safe, reliable, and reasonably priced electricity, to be served
by a provider of last resort that offers a commission-approved
standard service package, to be protected from unfair, mislead-
ing, or deceptive practices, to other information or protections
necessary to ensure high-quality service to customers including
minimum service standards relating to customer deposits and
extension of credit, switching fees, levelized billing programs,
termination of service, and quality of service, and which requires
the commission to ensure that its customer protection rules pro-
vide at least the same level of customer protection against po-
tential abuses and the same quality of service that existed on
December 31, 1999.

Cross Reference to Statutes: Public Utility Regulatory Act
§814.002, 17.004, 39.101, and 39.106.

§25.43. Provider of Last Resort (POLR).

(@) Purpose. The purpose of this section is to establish the re-
quirementsfor Provider of Last Resort (POLR) service and ensure that
itisavailableto any requesting retail customer and any retail customer
who istransferred to another retail electric provider (REP) by the Elec-
tric Reliability Council of Texas (ERCOT) because the customer’s REP
failed to provide serviceto the customer or failed to meet itsobligations
to the independent organization.

(b) Application. The provisions of this section relating to the
selection of REPs providing POLR service apply to all REPs that are
serving retail customersin transmission and distribution utility (TDU)
service areas. Thissection does not apply when an electric cooperative
or amunicipally owned utility (MOU) designates a POLR provider for
its certificated service area. However, this section is applicable when
an electric cooperative delegates its authority to the commission in ac-
cordance with subsection (q) of this section to select a POLR provider
for the electric cooperative’s service area. All filings made with the
commission pursuant to this section, including filings subject toaclaim
of confidentiality, shall be filed with the commission’s Filing Clerk in
accordance with the commission’s Procedural Rules, Chapter 22, Sub-
chapter E, of thistitle (relating to Pleadings and other Documents).

(c) Definitions. The following words and terms when used
in this section shall have the following meaning, unless the context
indicates otherwise:
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(1) Basic firm service--Electric service that is not subject
to interruption for economic reasons and that does not include value-
added options offered in the competitive market. Basic firm service
excludes, among other competitively offered options, emergency or
back-up service, and stand-by service. For purposes of this definition,
the phrase "interruption for economic reasons" does not mean discon-
nection for non-payment.

(2) Billingcycle--A period bounded by astart date and stop
date that REPs and TDUs use to determine when a customer used el ec-
tric service.

(3) Billing month--Generally a calendar accounting period
(approximately 30 days) for recording revenue, which may or may not
coincide with the period a customer’s consumption is recorded through
the customer’s meter.

(4) Business day--As defined by the ERCOT Protocols.

(5) Largenon-residential customer--A non-residential cus-
tomer who had a peak demand in the previous 12-month period at or
above one megawatt (MW).

(6) Largeserviceprovider (LSP)--A REPthat isdesignated
to provide POLR service pursuant to subsection (j) of this section.

(7) Market-based product--For purposes of this section, a
rate for residential customers that is derived by applying a positive or
negative multiplier to the rate described in subsection (1)(2) of this sec-
tion is not a market-based product.

(8) Mass transition--The transfer of customers as rep-
resented by ESI IDs from a REP to one or more POLR providers
pursuant to atransaction initiated by the independent organization that
carries the mass transition (TS) code or other code designated by the
independent organization.

(9) Medium non-residential customer--A non-residential
retail customer who had a peak demand in the previous 12-month
period of 50 kilowatt (kW) or greater, but less than 1,000 kW.

(10) POLR area-The service area of a TDU in an area
where customer choiceisin effect, except that the service areafor AEP
Texas Central Company shall be deemed to include the area served by
Sharyland Utilities, L.P.

(11) POLR provider--A volunteer retail electric provider
(VREP) or LSPthat may be required to provide POLR service pursuant
to this section.

(12) Residentia customer--A retail customer classified as
residential by the applicable TDU tariff or, in the absence of classi-
fication under a tariff, a retail customer who purchases electricity for
personal, family, or household purposes.

(13) Transitioned customer--A customer as represented by
ESI IDsthat is served by a POLR provider as aresult of amass transi-
tion under this section.

(14) Small non-residential customer--A non-residential re-
tail customer who had a peak demand in the previous 12-month period
of less than 50 kW.

(15) Voluntary retail electric provider (VREP)--A REPthat
has volunteered to provide POLR service pursuant to subsection (i) of
this section.

(d) POLR service.

(1) There are two types of POLR providers: VREPs and
LSPs.

(2) For the purpose of POLR service, there are four classes
of customers: residential, small non-residential, medium non-residen-
tial, and large non-residential.

(3) A VREP or LSP may be designated to serve any or all
of the four customer classesin a POLR area.

(4) A POLR provider shall offer abasic, standard retail ser-
vice package to customersit is designated to serve, which shall belim-
ited to:

(A) Basic firm service;

(B) Cadl center fecilities available for customer in-
quiries; and

(C) Benefits for low-income customers as provided for
under PURA §39.903 relating to the System Benefit Fund.

(5) A POLR provider shall, in accordance with §25.108 of
this title (relating to Financial Standards for Retail Electric Providers
Regarding the Billing and Collection of Transition Charges), fulfill
billing and collection duties for REPs that have defaulted on payments
to the servicer of transition bonds or to TDUs.

(6) Each LSP's customer hilling for residential customers
taking POLR service under a rate prescribed by subsection (1)(2) of
this section shall contain notice to the customer that other competitive
products or services may be available from the LSP or another REP.
The notice shall also include contact information for the LSP, and the
Power to Choose website, and shall include a notice from the commis-
sionintheformof abill insert or abill message with the header "AnIm-
portant Message from the Public Utility Commission Regarding Your
Electric Service" addressing why the customer has been transitioned
to a LSP, a description of the purpose and nature of POLR service,
and explaining that more information on competitive markets can be
found at www.powertochoose.org, or toll-free at 1-866-PWR-4-TEX
(1-866-797-4839).

(e) Standards of service.

(1) An LSP designated to serve a class in a given POLR
area shall serve any eligible customer requesting POLR service or as-
signed to the LSP pursuant to a mass transition in accordance with
the Standard Terms of Service in subsection (f)(1) of this section for
the provider customer’s class. However, in lieu of providing terms of
service to atransitioned customer under subsection (f) of this section
and under arate prescribed by subsection (1)(2) of this section an LSP
may at its discretion serve the customer pursuant to a market-based
month-to-month product, provided it serves all transitioned customers
in the same class and POLR area pursuant to the product.

(2) A POLR provider shall abide by the applicable cus-
tomer protection rules as provided for under Subchapter R of thischap-
ter (relating to Customer Protection Rules for Retail Electric Service),
except that if there is an inconsistency or conflict between this section
and Subchapter R, the provisions of this section shall apply. However,
for the medium non-residential customer class, the customer protec-
tion rules as provided for under Subchapter R of this chapter do not ap-
ply, except for §25.481 of thistitle (relating to Unauthorized Charges),
§25.485(a) - (b) of this title (relating to Customer Access and Com-
plaint Handling), and §25.495 of this title (relating to Unauthorized
Change of Retail Electric Provider).

(f) Customer information.

(1) The Standard Terms of Service prescribed in subpara-
graphs (A) - (D) of this paragraph apply to POLR service provided by
an L SP under arate prescribed by subsection (1)(2) of this section.
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(A) Standard Terms of Service, POLR Provider Resi-
dential Service:
Figure: 16 TAC 8§25.43(f)(1)(A) (No change.)

(B) Standard Terms of Service, POLR Provider Small
Non-Residential Service:
Figure: 16 TAC §25.43(f)(1)(B) (No change.)

(C) Standard Terms of Service, POLR Provider
Medium Non-Residential Service:
Figure: 16 TAC §25.43(f)(1)(C) (No change.)

(D) Standard Terms of Service, POLR Provider Large
Non-Residential Service:
Figure: 16 TAC 8§25.43(f)(1)(D) (No change.)

(2) An LSP providing service under a rate prescribed by
subsection (1)(2) of this section shall provide each new customer the
applicable Standard Terms of Service. Such Standard Terms of Ser-
vice shall be updated as required under 825.475(f) of thistitle (relating
to General Retail Electric Provider Requirements and Information Dis-
closures to Residential and Small Commercial Customers).

(g) Genera description of POLR service provider selection
process.

(1) All REPs shall provide information to the commission
in accordance with subsection (h)(1) of this section. Based on thisin-
formation, the commission’s designated representative shall designate
REPs that are eligible to serve as POLR providersin areas of the state
in which customer choiceisin effect, except that the commission shall
not designate POLR providersin the service areas of MOUs or electric
cooperatives unless an electric cooperative has delegated to the com-
mission its authority to designate the POLR provider, in accordance
with subsection (q) of this section.

(2) POLR providersshall servetwo-year terms. Theinitial
term for POLR servicein areas of the state whereretail choiceisnot in
effect as of the effective date of the rule shall be set at the time POLR
providers are initially selected in such areas.

(h) REPéigibility to serve asaPOLR provider. In each even-
numbered year, the commission shall determine the eligibility of cer-
tified REPs to serve as POLR providers for a term scheduled to com-
mence in January of the next year. On a schedul e to be determined by
the commission, POLR providers shall be designated to complete the
2009-2010 period pursuant to the requirements of this section. REPs
designated to provide service as of February 26, 2009 may continue
providing such service pursuant to the requirements of this section as
they existed prior to the 2009 re-adoption of thissection, until suchtime
asnew POLR providers are required to provide service pursuant to the
current requirements of this section. POLRs may serve customerson a
market-based, month-to-month rate and provide notice pursuant to the
provisions of this section as of this section’s effective date.

(1) All REPs shall provide information to the commission
necessary to establish their eligibility to serve as a POLR provider for
the next term, except that for the 2009-2010 term, the information al-
ready provided for that term shall serve this purpose. Starting with the
2011-2012 term REPs shall file, by July 10th, of each even-numbered
year, by service area, information on the classes of customersthey pro-
vide service to, and for each customer class, the number of ES| IDs
the REP serves and the retail sales in megawatt-hours for the annual
period ending March 31 of the current year. The independent organi-
zation shall provide to the commission the total number of ESI ID and
total MWh datafor each class. All REPsshall also provideinformation
on their technical capability and financial ability to provide service to
additional customersin a mass transition. The commission’s determi-
nation regarding eligibility of a REP to serve as POLR provider under

the provisions of this section shall not be considered confidential infor-
mation.

(2) Eligibility to be designated as a POLR provider is spe-
cific to each POLR area and customer class. A REP is €ligible to be
designated a POLR provider for a particular customer classin a POLR
area, unless:

(A) A proceeding to revoke or suspend the REP's cer-
tificate is pending at the commission, the REP's certificate has been
suspended or revoked by the commission, or the REP's certificate is
deemed suspended pursuant to 825.107 of thistitle (relating to Certifi-
cation of Retail Electric Providers (REPS));

(B) The sum of the numeric portion of the REP's per-
centage of ES| I1Ds served and percentage of retail sales by MWhsin
the POLR area, for the particular class, islessthan 1.0;

(C) The commission does not reasonably expect the
REP to be able to meet the criteria set forth in subparagraph (B) of this
paragraph during the entirety of the term;

(D) On the date of the commencement of the term, the
REP or its predecessor will not have served customersin Texas for at
least 18 months;

(E) The REP does not serve the applicable customer
class, or does not have an executed delivery service agreement with
the service area TDU;

(F) The REP is certificated as an Option 2 REP under
§25.107 of thistitle;

(G) The REP's customers are limited to its own affili-
ates;

(H) A REPfilesan affidavit stating that it does not serve
small or medium non-residential customers, except for the low-usage
sitesof the REP’slarge non-residential customers, or commonly owned
or franchised affiliates of the REP's large non-residential customers
and opts out of eligibility for either, or both of the small or medium
non-residential customer classes; or

(I) The REP does not meet minimum financial, techni-
cal and managerial qualifications established by the commission under
§25.107 of thistitle.

(3) For each term, the commission shall publish the names
of al of the REPs eligible to serve as a POLR provider under this sec-
tion for each customer classin each POLR areaand shall provide notice
to REPs determined to be eligible to serve asa POLR provider. A REP
may challengeits eligibility determination within five business days of
the notice of digibility by filing with the commission additional docu-
mentation that includes the specific data, the specific calculation, and
a specific explanation that clearly illustrate and prove the REP's asser-
tion. Commission staff shall verify the additional documentation and,
if accurate, reassess the REP's eligibility. Commission staff shall no-
tify the REP of any changein eligibility status within 10 business days
of the receipt of the additional documentation. A REP may then appeal
to the commission through a contested case if the REP does not agree
with the staff determination of eligibility. The contested status will not
delay the designation of POLR providers.

(4) A standard form may be created by the commission for
REPs to use in filing information concerning their eligibility to serve
as a POLR provider.

(5) If ERCOT or aTDU has reason to believe that a REP
is no longer capable of performing POLR responsibilities, ERCOT or
the TDU shall make afiling with the commission detailing the basisfor
its concerns and shall provide a copy of thefiling to the REP that isthe
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subject of thefiling. If thefiling contains confidential information, ER-
COT or the TDU shall file the confidential information in accordance
with §22.71 of thistitle (relating to Filing of Pleadings, Documents, and
Other Materials). Commission staff shall review thefiling, and shall re-
quest that the REP demonstrate that it still meets the qualifications to
provide the service. The commission staff may initiate a proceeding
with the commission to disqualify the REP from providing POLR ser-
vice. No ESI IDs shall be assigned to a POLR provider after the com-
mission staff initiates a proceeding to disqualify the POLR provider,
unless the commission by order confirms the POLR provider’s desig-
nation.

(i) VREP list. Based on the information provided in accor-
dance with this subsection and subsection (h) of this section, the com-
mission shall post the names of VREPs on its webpage, including the
aggregate customer count offered by VREPs. A REP may submit are-
quest to be aVREP no earlier than June 1, and no later than July 31, of
each even-numbered year. Thisfiling shall include a description of the
REP's capabilities to serve additional customers as well as the REP's
current financial condition in enough detail to demonstrate that the REP
is capable of absorbing a mass transition of customers without techni-
caly or financially distressing the REP and the specific information
set out in this subsection. The commission’s determination regarding
eligibility of a REP to serve as a VREP, under the provisions of this
section, shall not be considered confidential information.

(1) A VREP shdl provide to the commission the name of
the REP, the appropriate contact person with current contact informa-
tion, which customer classes the REP is willing to serve within each
POLR area, and the number of ESI 1Ds the REP iswilling to serve by
customer class and POLR areain each transition event.

(2) A REPthat has met the eligibility requirements of sub-
section (h) of this section and provided the additional information set
out in this subsection is eligible for designation as a VREP.

(3) Commission staff shall make aninitial determination of
the REPs that are to serve as a VREP for each customer class in each
POLR areaand publish their names. A REP may challengeits eligibil-
ity determination within five business days of the notice of eligibility
by submitting to commission staff additional evidence of its capability
to serve as a VREP. Commission staff shall reassess the REP's dligi-
bility and notify the REP of any change in eligibility status within 10
business days of the receipt of the additional documentation. A REP
may then appeal to the commission through a contested caseif the REP
does not agree with the staff determination of eligibility. The contested
status will not delay the designation of VREPs.

(4 A VREP may file areguest at any time to be removed
from the VRERP list or to modify the number of ESI IDs that it iswill-
ing to serve asaVRERP If the request is to increase the number of ESI
IDs, it shall provide information to demonstrate that it is capable of
serving the additional ESI IDs, and the commission staff shall make
an initial determination, which is subject to an appeal to the commis-
sion, in accordance with the timelines specified in paragraph (3) of this
subsection. If the request is to decrease the number of ES| IDs, the
request shall be effective five calendar days after the request is filed
with the commission; however, after the request becomes effective the
VREP shall continue to serve ESI |IDs previously acquired through a
mass transition event as well as ESI IDs the VREP acquires from a
mass transition event that occurs during the five-day notice period. If
in a mass transition a VREP is able to acquire more customers than
it originally volunteered to serve, the VREP may work with commis-
sion staff and ERCOT to increase its designation. Changes approved
by commission staff shall be communicated to ERCOT and shall be
implemented for the current allocation if possible.

(5) ERCOT or a TDU may challenge a VREP's eligibil-
ity. If ERCOT has reason to believe that a REP is no longer capable
of performing VREP responsibilities, ERCOT shall make afiling with
the commission detailing the basis for its concerns and shall provide a
copy of the filing to the REP that is the subject of the filing. If the fil-
ing contains confidential information, ERCOT or the TDU shall fileit
in accordance with §25.71 of thistitle (relating to General Procedures,
Requirements and Penalties). Commission staff shall review thefiling
of ERCOT and if commission staff concludes that the REP should no
longer provide VREP service, it shall request that the REP demonstrate
that it still meets the qualificationsto provide the service. The commis-
sion staff may initiate a proceeding with the commission to disqualify
the REP from providing VREP service. No ESI IDs shall be assigned
to aVREP &fter the commission staff initiates a proceeding to disqual -
ify the VRER, unless the commission by order confirms the VREP's
designation.

()) LSPs. Thissubsection governs the selection and service of
REPs as LSPs.

(1) TheREPsé€ligibleto serve asL SPs shall be determined
based on the information provided by REPSs in accordance with sub-
section (h) of this section.

(2) Ineach POLR area, for each customer class, the com-
mission shall designate up to 15 L SPs. The eligible REPsthat havethe
greatest market share based upon retail sales in megawatt-hours, by
customer class and POLR area shall be designated as LSPs. Commis-
sion staff shall designate the L SPs by October 15th of each even-num-
bered year, based upon the data submitted to the commission under
subsection (h) of this section. Designation as a VREP does not affect
aREP's€ligibility to also serve asa LSP.

(3) For the purpose of calculating the POLR rate for each
customer class in each POLR area, an EFL shall be completed by the
LSP that has the greatest market share in accordance with paragraph
(2) of this subsection. The Electricity Facts Label (EFL) shall be sup-
plied to commission staff electronically for placement on the commis-
sion webpage by January 1 of each year, and more often if there are
changes to the non-bypassabl e charges. Where REP-specific informa-
tion is required to be inserted in the EFL, the LSP supplying the EFL
shall note that such information is REP-specific.

(4) AnLSPserving transitioned residential and small non-
residential customers under a rate prescribed by subsection (1)(2) of
this section shall move such customers to a market-based month-to-
month product, with pricing for such product to be effective no later
than either the 61st day of service by the LSP or beginning with the
customer’s next billing cycle date following the 60th day of service by
the LSP. For each transition event, all such transitioned customers in
the same class and POLR area must be served pursuant to the same
product terms, except for those customers specified in subparagraph
(B) of this paragraph.

(A) The notice required by §25.475(d) of this title to
inform the customers of the change to a market-based month-to-month
product may be included with the notice required by subsection (s)(3)
of this section or may be provided 14 daysin advance of the change. If
the 825.475(d) noticeisincluded with the notice required by subsection
(9)(3) of this section, the LSP may state that either or both the terms
of service document and EFL for the market-based month-to-month
product shall beprovided at alater time, but no later than 14 daysbefore
their effective date.

(B) The LSP is not required to transfer to a market-
based product any transitioned customer who is delinquent in payment
of any charges for POLR service to such LSP as of the 60th day of
service. If such a customer becomes current in payments to the LSP,
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the LSP shall move the customer to a market-based month-to-month
product as described in this paragraph on the next billing cycle that
occurs five business days after the customer becomes current. If the
L SP does not plan to move customers who are delinquent in payment
of any charges for POLR service as of the 60th day of service to a
market-based month-to-month product, the LSP shall inform the cus-
tomer of that potential outcome in the notice provided to comply with
§25.475(d) of thistitle.

(5) Uponarequest froman L SPand ashowing that the LSP
will be unableto maintain itsfinancial integrity if additional customers
are transferred to it under this section, the commission may relieve an
LSP from a transfer of additional customers. The LSP shall continue
providing continuous service until the commission issues an order re-
lieving it of this responsibility. In the event the requesting LSP is re-
lieved of itsresponsibility, the commission staff designee shall, with 90
days notice, designate the next eligible REP, if any, as an LSP, based
upon the criteria in this subsection.

(k) Mass transition of customers to POLR providers. The
transfer of customers to POLR providers shall be consistent with this
subsection.

(1) ERCOT shal first transfer customers to VREPS, up to
the number of ESI IDs that each VREP has offered to serve for each
customer class in the POLR area. ERCOT shall use the VREP list to
assign ESI IDs to the VREPSs in a non-discriminatory manner, before
assigning customersto the LSPs. A VREP shall not be assigned more
ESI IDsthanit hasindicated it iswilling to serve pursuant to subsection
(i) of thissection. To ensure non-discriminatory assignment of ESI IDs
to the VREPs, ERCOT shall:

(A) Sort ESI IDsby POLR areg;
(B) Sort ESI IDs by customer class;
(C) Sort ESI IDs numericaly;

(D) Sort VREPs numericaly by randomly generated
number; and

(E) AssignESI IDsinnumerical order to VREPS, inthe
order determined in subparagraph (D) of this paragraph, in accordance
with the number of ESI IDseach VREP indicated awillingnessto serve
pursuant to subsection (i) of this section. If the number of ESI IDs
is less than the total that the VREPs indicated that they are willing to
serve, each VREP shall be assigned a proportionate number of ESI IDs,
as calculated by dividing the number that each VREP indicated it was
willing to serve by thetotal that all VREPs indicated they were willing
to serve, multiplying the result by the total number of ESI IDs being
transferred to the VREPS, and rounding to a whole number.

(2) If the number of ESI IDs exceeds the amount the
VREPs are designated to serve, ERCOT shall assign remaining ESI
IDsto LSPsin a non-discriminatory fashion, in accordance with their
percentage of market share based upon retail salesin megawatt-hours,
on arandom basis within a class and POLR area, except that a VREP
that is also an LSP that volunteers to serve at least 1% of its market
share for a class of customersin a POLR area shall be exempt from
the LSP allocation up to 1% of the class and POLR area. To ensure
non-discriminatory assignment of ES| IDsto the LSPs, ERCOT shall:

(A) Sort the ESI IDs in excess of the alocation to
VREPs, by POLR areg;

(B) Sort ESI IDsin excess of the allocation to VREPS,
by customer class;

(C) Sort ESI IDsin excess of the allocation to VREPS,
numerically;

(D) Sort LSPs, except LSPs that volunteered to serve
1% of their market share as a VREP, numerically by MWhs served;

(E) Assign ESI IDs that represent no more than 1% of
thetotal market for that POLR areaand customer classlessthe ES| IDs
assigned to VREPsthat volunteered to serve at least 1% of their market
share for each POLR area and customer class in numerical order to
L SPs designated in subparagraph (D) of this paragraph, in proportion
to the percentage of MWhs served by each LSP to the total MWhs
served by all LSPs,

(F) Sort LSPs, including any L SPs previously excluded
under subparagraph (D) of this paragraph; and

(G) Assignall remaining ESI IDsin numerical order to
LSPsin proportion to the percentage of MWhs served by each LSP to
the total MWhs served by all LSPs.

(3) Eachmasstransition shall betreated asaseparate event.
() Rates applicable to POLR service.

(1) A VREP shall provide service to customers using a
market-based, month-to-month product. The VREP shall use the same
market-based, month-to-month product for al customers in a mass
transition that are in the same class and POLR area.

(2) Subparagraphs (A) - (C) of this paragraph establish the
maximum rate for POLR service charged by an LSP. An LSP may
charge arate less than the maximum rate if it charges the lower rate to
al customersin amass transition that are in the same class and POLR
area

(A) Residentia customers. The LSP rate for the resi-
dential customer class shall be determined by the following formula:
LSP rate (in $ per kWh) = (Non-bypassable charges + L SP customer
charge + LSP energy charge) / kWh used Where:

(i) Non-bypassablechargesshall beall TDU charges
and credits for the appropriate customer class in the applicable service
territory, and other charges including ERCOT administrative charges,
nodal fees or surcharges, replacement reserve charges attributable to
LSP load, and applicable taxes from various taxing or regulatory au-
thorities, multiplied by the level of kwh and kW used, where appro-
priate.

(i) LSP customer charge shall be $0.06 per kwh.

(iii) LSP energy charge shall be the sum over the
billing period of the actual hourly M CPEs for the customer multiplied
by the level of kWh used multiplied by 120%.

(iv) "Actua hourly MCPE" is an hourly rate based
on asimple average of the actual interval MCPE prices over the hour.

(v) "Level of kWh used" is based either on interval
data or on an allocation of the customer’stotal actual usage to the hour
based on a ratio of the sum of the ERCOT backcasted profile interval
usage data over the hour to the total of the ERCOT backcasted profile
interval usage data over the customer’s entire billing period.

(vi) For each billing period, if the sum over the
billing period of the actual hourly MCPEs for a customer multiplied
by the level of kWh used falls below the simple average of the zonal
MCPE prices over the 12-month period ending September 1 of the
preceding year multiplied by the total kWh used over the customer’s
billing period, then the L SP energy charge shall be the simple average
of the zonal M CPE prices over the 12-month period ending September
1 of the preceding year multiplied by the total kWh used over the
customer’s billing period multiplied by 125%. This methodology shall
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apply until the commission issues an order suspending or modifying
the operation of the floor after conducting an investigation.

(B) Small and medium non-residential customers. The
LSP rate for the small and medium non-residential customer classes
shall be determined by the following formula: LSPrate (in $ per kWh)
= (Non-bypassable charges + LSP customer charge + LSP demand
charge + L SP energy charge) / kwWh used Where:

(i) Non-bypassablechargesshall beall TDU charges
and credits for the appropriate customer class in the applicable service
territory, and other charges including ERCOT administrative charges,
nodal fees or surcharges, replacement reserve charges attributable to
LSP load, and applicable taxes from various taxing or regulatory au-
thorities, multiplied by the level of kwWh and kW used, where appro-
priate.

(i) LSP customer charge shall be $0.025 per kWh.

(iii) LSPdemand charge shall be $2.00 per kW, per
month, for customers that have a demand meter, and $50.00 per month
for customers that do not have a demand meter.

(iv) LSP energy charge shall be the sum over the
billing period of the actual hourly M CPEs, for the customer multiplied
by the level of kWh used, multiplied by 125%.

(v) "Actua hourly MCPE" is an hourly rate based
on asimple average of the actual interval MCPE prices over the hour.

(vi) "Level of kWh used" is based either on interval
data or on an allocation of the customer’stotal actual usage to the hour
based on aratio of the sum of the ERCOT backcasted profile interval
usage data over the hour to the total of the ERCOT backcasted profile
interval usage data over the customer’s entire billing period.

(vii) For each billing period, if the sum over the
billing period of the actual hourly MCPEs for a customer multiplied
by the level of kWh used falls below the simple average of the zonal
MCPE prices over the 12-month period ending September 1 of the
preceding year multiplied by the total kWh used over the customer’s
billing period, then the L SP energy charge shall be the simple average
of the zonal M CPE prices over the 12-month period ending September
1 of the preceding year multiplied by the total kWh used over the
customer’s billing period multiplied by 125%. This methodol ogy shall
apply until the commission issues an order suspending or modifying
the operation of the floor after conducting an investigation.

(C) Large non-residential customers. The LSP rate for
the large non-residential customer class shall be determined by the fol-
lowing formula: LSP rate (in $ per kwWh) = (Non-bypassable charges
+ L SP customer charge + L SP demand charge + L SP energy charge) /
kWh used Where:

(i) Non-bypassable chargesshall beall TDU charges
and credits for the appropriate customer class in the applicable service
territory, and other charges including ERCOT administrative charges,
nodal fees or surcharges, replacement reserve charges attributable to
LSP load, and applicable taxes from various taxing or regulatory au-
thorities, multiplied by the level of kWh and KW used, where appro-
priate.

(i) LSP customer charge shall be $2,897.00 per
month.

(iii) LSP demand charge shall be $6.00 per kW, per
month.

(iv) LSP energy charge shal be the appropriate
MCPE, determined on the basis of 15-minute intervals, for the cus-

tomer multiplied by 125%, multiplied by the level of kilowatt-hours
used. The energy charge shall have a floor of $7.25 per MWh.

(3) If inresponseto acomplaint or upon its own investiga-
tion, the commission determinesthat a L SP failed to charge the appro-
priaterate prescribed by paragraph (2) of thissubsection, and asaresult
overcharged its customers, the L SP shall issue refunds to the specific
customers who were overcharged.

(4) Onashowing of good cause, the commission may per-
mit the LSP to adjust the rate prescribed by paragraph (2) of this sub-
section, if necessary to ensure that the rate is sufficient to alow the
LSP to recover its costs of providing service. Notwithstanding any
other commission rule to the contrary, such rates may be adjusted on
an interim basis for good cause shown and after at least 10 business
days’ notice and an opportunity for hearing on the request for interim
relief. Any adjusted rate shall be applicable to all LSPs charging the
rate prescribed by paragraph (2) of this subsection to the specific cus-
tomer class, within the POLR areathat is subject to the adjustment.

(5) For transitioned customers, the customer and demand
charges associated with the rate prescribed by paragraph (3) of this
subsection shall be pro-rated for partial month usage if a large non-
residential customer switches from the LSP to a REP of choice.

(m) Challengesto customer assignments. A POLR provider is
not obligated to serve a customer within a customer class or a POLR
area for which the REP is not designated as a POLR provider, after a
successful challenge of the customer assignment. A POLR provider
shall use the ERCOT market variance resolution tool to challenge a
customer class assignment with the TDU. The TDU shall make the
final determination based upon historical usage data and not premise
type. If the customer class assignment ischanged and adifferent POLR
provider for the customer is determined appropriate, the customer shall
then be served by the appropriate POLR provider. Back dated transac-
tions may be used to correct the POLR assignment.

(n) Limitation on liability. The POLR providers shall make
reasonabl e provisionsto provide service under thissectionto customers
who request POLR service, or aretransferred to the POLR provider, in-
dividually or through amasstransition; however, liabilities not excused
by reason of force majeure or otherwise shall be limited to direct, ac-
tual damages.

(1) Neither the customer nor the POLR provider shall be
liableto the other for consequential, incidental, punitive, exemplary, or
indirect damages. These limitations apply without regard to the cause
of any liability or damage.

(2) In no event shall ERCOT or a POLR provider be li-
able for damagesto any REP, whether under tort, contract or any other
theory of legal liability, for transitioning or attempting to transition a
customer from such REP to the POLR provider to carry out this sec-
tion, or for marketing, offering or providing competitive retail electric
service to a customer taking service under this section from the POLR
provider.

(o) REPobligationsin atransition of customersto POLR ser-
vice.

(1) A customer may initiate service with an LSP by re-
questing such service at the rate prescribed by subsection (1)(2) of this
section with any LSP that is designated to serve the requesting cus-
tomer’s customer class within the requesting customer’s service area.
An LSP cannot refuse a customer’s request to make arrangements for
POLR service, except as otherwise permitted under thistitle.

(2) The POLR provider is responsible for obtaining re-
sources and services needed to serve a customer once it has been
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notified that it is serving that customer. The customer is responsible
for charges for service under this section at the rate in effect at that
time.

(3) If aREPterminates serviceto acustomer, or transitions
acustomer to a POLR provider, the REP isfinancially responsible for
theresources and services used to servethe customer until it notifiesthe
independent organization of the termination or transition of the service
and the transfer to the POLR provider is complete.

(4) The POLR provider is financially responsible for all
costs of providing electricity to customers from the time the transfer or
initiation of service is complete until such time as the customer ceases
taking service under this section.

(5) A defaulting REP whose customers are subject to a
mass transition event shall return the customers’ deposits within seven
calendar days of the initiation of the transition.

(6) ERCOT shall create a single standard file format and
a standard set of customer billing contact data elements that, in the
event of a mass transition, shall be used by the exiting REP and the
POL Rs to send and receive customer billing contact information. The
process, as developed by ERCOT shall be tested on a periodic basis.
All REPs shall submit timely, accurate, and completefiles, as required
by ERCOT in a mass transition event, as well as for periodic testing.
The commission shall establish a procedure for the verification of cus-
tomer information submitted by REPsto ERCOT. ERCOT shall notify
the commission if any REP fails to comply with the reporting require-
ments in this subsection.

(7) When customers are to be transitioned or assigned to a
POLR provider, the POLR provider may request usage and demand
data, and customer contact information including email, telephone
number, and address from the appropriate TDU and from ERCOT,
once the transition to the POLR provider has been initiated. Customer
proprietary information provided to a POLR provider in accordance
with this section shall be treated as confidential and shall only be used
for mass transition related purposes.

(8) Information from the TDU and ERCOT to the POLR
providers shall be provided in Texas SET format when Texas SET
transactions are available. However, the TDU or ERCOT may sup-
plement the information to the POLR providersin other formats to ex-
pedite the transition. The transfer of information in accordance with
this section shall not constitute a violation of the customer protection
rules that address confidentiality.

(9) A POLR provider may require a deposit from a cus-
tomer that has been transitioned to the POLR provider to continue to
serve the customer. Despite thelack of adeposit, the POLR provider is
obligated to serve the customer transitioned or assigned to it, beginning
on the service initiation date of the transition or assignment, and con-
tinuing until such time as any disconnection request is effectuated by
the TDU. A POLR provider may make the request for deposit before it
begins serving the customer, but the POL R provider shall begin provid-
ing service to the customer even if the service initiation date is before
it receives the deposit - if any deposit is required. A POLR provider
shall not disconnect the customer until the appropriate time period to
submit the deposit has elapsed. For the large non-residential customer
class, a POLR provider may require a deposit to be provided in three
calendar days. For the residential customer class, the POLR provider
may require adeposit to be provided after 15 calendar days of serviceif
the customer received 10 days' notice that a deposit was required. For
all other customer classes, the POLR provider may require a deposit to
be provided in 10 calendar days. The POLR provider may waive the
deposit requirement at the customer’s request if deposits are waived in
a non-discriminatory fashion. If the POLR provider obtains sufficient

data, it shall determine whether aresidential customer has satisfactory
credit based on the criteria the POLR provider routinely applies to its
other residential customers. If the customer has satisfactory credit, the
POLR provider shall not request a deposit from the residential cus-
tomer.

(A) At thetime of amass transition, the Executive Di-
rector or staff designated by the Executive Director shall distribute
available proceeds from an irrevocable stand-by letter of credit in ac-
cordance with the priorities established in §25.107(f)(6) of this title.
These funds shall first be used to provide deposit payment assistance
for transitioned customers enrolled in the rate reduction program pur-
suant to 8§25.454 of thistitle (relating to Rate Reduction Program). The
Executive Director or staff designee shall, at the time of a transition
event, determine the reasonable deposit amount up to $400 per cus-
tomer ESI ID, unless good cause existsto increase the level of the rea-
sonable deposit amount above $400. Such reasonable deposit amount
may take into account factors such astypical residential usage and cur-
rent retail residential prices, and, if fully funded, shall satisfy infull the
customers’ initial deposit obligation to the VREP or LSP.

(B) The Executive Director or the staff designee shall
distribute available proceeds pursuant to §25.107(f)(6) of this title to
V REPs proportionate to the number of customers they received in the
mass transition, who at the time of thetransition are enrolled in therate
reduction program pursuant to §25.454 of thistitle, up to the reasonable
deposit amount set by the Executive Director or staff designee. If funds
remain available after distribution to the VREPSs, the remaining funds
shall be distributed to the appropriate LSPs by dividing the amount
remaining by the number of low income customers allocated to L SPs,
up to the reasonable deposit amount set by the Executive Director or
staff designee.

(C) If the funds distributed in accordance with
§25.107(f)(6) of thistitle do not equal the reasonable deposit amount
determined, the VREP and LSP may request from the customer pay-
ment of the difference between the reasonable deposit amount and the
amount distributed. Such difference shall be collected in accordance
with §25.478(e)(3) of this title (relating to Credit Requirements and
Deposits) that allows an eligible customer to pay its deposit in two
equal installments provided that:

(i) The amount distributed shall be considered part
of the first installment and the VREP or LSP shall not request an ad-
ditional first deposit installment amount if the amount distributed is at
least 50% of the reasonable deposit amount; and

(i) A VREPor LSP may not request payment of any
remaining difference between the reasonable deposit amount and the
distributed deposit amount sooner than 40 days after the transition date.

(D) Notwithstanding §25.478(d) of this title, 90 days
after the transition date, the VREP or LSP may request payment of
an amount that results in the total deposit held being equal to what the
VREP or LSP would otherwise have charged a customer in the same
customer class and service area in accordance with §25.478(e) of this
title, at the time of the transition.

(10) On the occurrence of one or more of the following
events, ERCOT shall initiate a mass transition to POLR providers, of
al of the customers served by a REP:

(A) Termination of the Load Serving Entity (LSE) or
Qualified Scheduling Entity (QSE) Agreement for aREPwith ERCOT;

(B) Issuance of a commission order recognizing that a
REPisin default under the TDU Tariff for Retail Delivery Service;
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(C) Issuance of a commission order de-certifying a
REP,

(D) Issuance of a commission order requiring a mass
transition to POLR providers;

(E) Issuanceof ajudicial order requiring a masstransi-
tion to POLR providers; and

(F) At the request of a REP, for the mass transition of
al of that REP's customers.

(11) A REPshall not usethe masstransition processin this
section asameansto cease providing service to some customers, while
retaining other customers. A REP'simproper use of the masstransition
process may lead to de-certification of the REP.

(12) ERCOT may provide procedures for the mass transi-
tion process, consistent with this section.

(13) A masstransition under this section shall not override
or supersede a switch request made by a customer to switch an ESI ID
toanew REP of choice, if the request was made beforeamasstransition
isinitiated. If aswitch request has been made but is scheduled for any
date after the next available switch date, the switch shall be made on
the next available switch date.

(14) Customers who are mass transitioned shall be identi-
fied for a period of 60 calendar days. The identification shall termi-
nate at the first completed switch or at the end of the 60-day period,
whichever isfirst. If necessary, ERCOT system changes or new trans-
actions shall be implemented no later than 14 months from the effec-
tive date of this section to communicate that a customer was acquired
in amasstransition and is not charged the out-of-cycle meter read pur-
suant to paragraph (16) of this subsection. To the extent possible, the
systems changes should be designed to ensure that the 60-day period
following a mass transition, when a customer switches away from a
POLR provider, the switch transaction is processed as an unprotected,
out-of-cycle switch, regardless of how the switch was submitted.

(15) Intheevent of atransitionto aPOLR provider or away
from a POLR provider to a REP of choice, the switch notification no-
tice detailed in §25.474(1) of this title (relating to Selection of Retail
Electric Provider) is not required.

(16) Inamasstransition event, the ERCOT initiated trans-
actions shall request an out-of-cycle meter read for the associated ES|
IDs for a date two calendar days after the calendar date ERCOT ini-
tiates such transactions to the TDU. If an ESI ID does not have the
capability to be read in afashion other than a physical meter read, the
out-of-cycle meter read may be estimated. An estimated meter read
for the purpose of a mass transition to a POLR provider shall not be
considered a break in a series of consecutive months of estimates, but
shall not be considered a month in a series of consecutive estimates
performed by the TDU. A TDU shall create a regulatory asset for the
TDU fees associated with a mass transition of customers to a POLR
provider pursuant to this subsection. Upon review of reasonableness
and necessity, areasonable level of amortization of such regulatory as-
set shall beincluded asarecoverable cost inthe TDU’srates in its next
rate case or such other rate recovery proceeding as deemed necessary.
The TDU shall not bill as a discretionary charge, the costs included in
this regulatory asset, which shall consist of the following:

(A) fees for out-of-cycle meter reads associated with
the mass transition of customersto a POLR provider; and

(B) feesfor thefirst out-of-cycle meter read provided to
a customer who transfers away from a POLR provider, when the out-
of-cycle meter read is performed within 60 calendar days of the date

of the mass transition and the customer is identified as a transitioned
customer.

(17) Inthe event the TDU estimates a meter read for the
purpose of a mass transition, the TDU shall perform atrue-up evalua-
tion of each ES| ID after an actual meter reading is obtained. Within
10 days after the actual meter reading is obtained, the TDU shall cal-
culate the actual average kWh usage per day for the time period from
the most previous actual meter reading occurring prior to the estimate
for the purpose of a mass transition to the most current actual meter
reading occurring after the estimate for the purpose of mass transition.
If the average daily estimated usage sent to the exiting REP is more
than 50% greater than or less than the average actual kWh usage per
day, the TDU shall promptly cancel and re-bill both the exiting REP
and the POLR using the average actually daily usage.

(p) Termination of POLR service provider status.

(1) Thecommission may revokeaREP sPOLR statusafter
notice and opportunity for hearing:

(A) If the POLR provider failsto maintain REP certifi-
cation;

(B) If the POLR provider fails to provide service in a
manner consistent with this section;

(C) ThePOLR provider failsto maintain appropriate fi-
nancial qualifications; or

(D) For other good cause.

(2) If an LSP defaults or has its status revoked before the
end of itsterm, after areview of the eligibility criteria, the commission
staff designee shall, as soon as practicable, designate the next eligible
RER, if any, as an LSP, based on the criteria in subsection (j) of this
section.

(3) Attheend of the POLR serviceterm, the outgoing L SP
shall continue to serve customers who have not selected another REP.

(q) Electric cooperative delegation of authority. An electric
cooperative that has adopted customer choice may select to delegate
to the commission its authority to select POLR providers under PURA
841.053(c) in its certificated service area in accordance with this sec-
tion. After notice and opportunity for comment, the commission shall,
at its option, accept or reject such delegation of authority. If the com-
mission accepts the delegation of authority, the following conditions
shall apply:

(1) The board of directors shall provide the commission
with a copy of a board resolution authorizing such delegation of au-
thority;

(2) The delegation of authority shall be made at least 30
calendar days prior to the time the commission issues a publication of
notice of eligibility;

(3) Thedelegation of authority shall be for a minimum pe-
riod corresponding to the period for which the solicitation shall be
made;

(4) Theelectric cooperative wishing to delegate its author-
ity to designate an continuous provider shall also provide the commis-
sion with the authority to apply the selection criteria and procedures
described in this section in selecting the POLR providers within the
electric cooperative's certificated service area; and

(5) If there are no competitive REPs offering servicein the
electric cooperative certificated area, the commission shall automati-
caly reject the delegation of authority.

ADOPTED RULES May 29, 2009 34 TexReg 3387



() Reporting requirements. Each LSP that serves customers
under arate prescribed by subsection (1)(2) of this section shall file the
following information with the commission on aquarterly basis begin-
ning January of each year in a project established by the commission
for the receipt of such information. Each quarterly report shall befiled
within 30 calendar days of the end of the quarter.

(1) For each month of the reporting quarter, each L SP shall
report the total number of new customers acquired by the L SP under
this section and the following information regarding these customers:

(A) The number of customers eligible for the rate re-
duction program pursuant to §25.454 of thistitle;

(B) Thenumber of customersfrom whom adeposit was
requested pursuant to the provisions of 825.478 of this title, and the
average amount of deposit requested;

(C) Thenumber of customersfrom whom adeposit was
received, including those who entered into deferred payment plans for
the deposit, and the average amount of the deposit;

(D) Thenumber of customers whose service was phys-
ically disconnected pursuant to the provisions of §25.483 of this title
(relating to Disconnection of Service) for failure to pay arequired de-
posit; and

(E) Any explanatory data or narrative necessary to ac-
count for customers that were not included in either subparagraph (C)
or (D) of this paragraph.

(2) For each month of the reporting quarter each L SP shall
report the total number of customers to whom a disconnection notice
was issued pursuant to the provisions of 825.483 of this title and the
following information regarding those customers:

(A) The number of customers eligible for the rate re-
duction program pursuant to 825.454 of this title;

(B) The number of customers who entered into a de-
ferred payment plan, as defined by §25.480(j) of this title (relating to
Bill Payment and Adjustments) with the LSP;

(C) Thenumber of customers whose service was phys-
ically disconnected pursuant to §25.483 of thistitle;

(D) The average amount owed to the LSP by each dis-
connected customer at the time of disconnection; and

(E) Any explanatory data or narrative necessary to ac-
count for customers that are not included in either subparagraph (B) or
(C) of this paragraph.

(3) For theentirety of the reporting quarter, each L SP shall
report, for each customer that received POLR service, the TDU and
customer class associated with the customer’s ESI ID, the number of
days the customer received POLR service, and whether the customer
is currently the LSP's customer.

() Notice of transition to POLR service to customers. When
acustomer is moved to POLR service, the customer shall be provided
notice of thetransition by ERCOT, the REP transitioning the customer,
and the POLR provider. The ERCOT notice shall be provided within
two days of the time ERCOT and the transitioning REP know that
the customer shall be transitioned and customer contact information
isavailable. If ERCOT cannot provide notice to customers within two
days, it shall provide notice as soon as practicable. The POLR provider
shall provide the notice required by paragraph (3) of this subsection to
commission staff at least 48 hours before it is provided to customers,
and shall provide the notice to transitioning customers as soon as prac-

ticable. The POLR provider shall email the notice to the commission
staff members designated for receipt of the notice.

(1) ERCOT notice methods shall include a post-card, con-
taining the official commission seal with language and format approved
by the commission. ERCOT shall notify transitioned customerswith an
automated phone-call and email to the extent theinformation to contact
the customer is available pursuant to subsection (0)(6) of this section.
ERCOT shall study the effectiveness of the notice methods used and
report the results to the commission.

(2) Notice by the REP from which the customer is trans-
ferred shall include:

(A) Thereason for the transition;
(B) A contact number for the REP,

(C) A statement that the customer shall receive a sep-
arate notice from the POLR provider that shall disclose the date the
POLR provider shall begin serving the customer;

(D) Either the customer’s deposit plus accrued interest,
or a statement that the deposit shall be returned within seven days of
the transition;

(E) A statement that the customer can leave the as-
signed service by choosing a competitive product or service offered
by the POLR provider, or ancther competitive REP, as well as the
following statement: "If you would like to see offers from different
retail electric providers, please access www.powertochoose.org, or cal
toll-free 1-866-PWR-4-TEX (1-866-797-4839) for alist of providers
in your area;"

(F) For residential customers, notice from the commis-
sionintheform of abill insert or abill message with the header "AnIm-
portant Message from the Public Utility Commission Regarding Your
Electric Service" addressing why the customer has been transitioned to
another REP, the continuity of service purpose, the option to choose a
different competitive provider, and information on competitive markets
to be found at www.powertochoose.org, or toll-free at 1-866-PWR-4-
TEX (1-866-797-4839);

(G) If applicable, adescription of the activities that the
REP shall use to collect any outstanding payments, including the use
of consumer reporting agencies, debt collection agencies, small claims
court, and other remedies allowed by law, if the customer does not pay
or make acceptable payment arrangements with the REP; and

(H) Noticeto the customer that after being transitioned
to POLR service, the customer may accelerate a switch to another REP
by requesting a special or out-of-cycle meter read.

(3) Notice by the POLR provider shall include:

(A) The date the POLR provider began or shall begin
serving the customer and a contact number for the POLR provider;

(B) A description of the POLR provider's rate for ser-
vice. In the case of a notice from an LSP that applies the pricing of
subsection (1)(2) of this section, a statement that the price is generally
higher than available competitive prices, that the priceisunpredictable,
and that the exact rate for each billing period shall not be determined
until the time the bill is prepared;

(C) Thedeposit requirementsof the POLR provider and
any applicable deposit waiver provisions and a statement that, if the
customer chooses a different competitive product or service offered
by the POLR provider, a REP &ffiliated with the POLR provider, or
another competitive REP, a deposit may be required;

34 TexReg 3388 May 29, 2009 Texas Register



(D) A statement that the additional competitive prod-
ucts or services may be available through the POLR provider, a REP
affiliated with the POLR provider, or ancther competitive REP, aswell
as the following statement: "If you would like to choose a different
retail electric provider, please access www.powertochoose.org, or call
toll-free 1-866-PWR-4-TEX (1-866-797-4839) for a list of providers
in your area;"

(E) The applicable Terms of Service and Electricity
Facts Label (EFL); and

(F) For residential customersthat are served by an LSP
under a rate prescribed by subsection (1)(2) of this section, a notice
to the customer that after being transitioned to service from a POLR
provider, the customer may accelerate a switch to another REP by re-
questing a special or out-of-cycle meter read.

(t) Market notice of transition to POLR service. ERCOT shall
notify all affected Market Participants and the Retail Market Subcom-
mittee (RMS) email listserv of amass transition event within the same
day of aninitial mass-transition call after the call has taken place. The
notification shall include the exiting REP's name, total number of ESI
IDs, and estimated load.

(u) Disconnection by a POLR provider. The POLR provider
must comply with the applicable customer protection rules as provided
for under Subchapter R of this chapter, except as otherwise stated in
this section. To ensure continuity of service, service under this section
shall begin when the customer’s transition to the POLR provider is
complete. A customer deposit is not a prerequisite for the initiation of
service under this section. Once service has been initiated, a customer
deposit may be required to prevent disconnection. Disconnection for
failure to pay a deposit may not occur until after the proper notice and
after that appropriate payment period detailed in §25.478 of this title
has elapsed, except where otherwise noted in this section.

(v) Deposit payment assistance. Customersenrolledintherate
reduction program pursuant to 825.454 of thistitle shall receive POLR
deposit payment assistance when proceeds are avail able in accordance
with §25.107(f)(6) of thistitle.

(1) Using the most recent Low-Income Discount Admin-
istrator (LIDA) enrolled customer list, the Executive Director or staff
designee shall work with ERCOT to determine the number of customer
ESI IDs enrolled on the rate reduction program that shall be assigned
to each VRER, and if necessary, each LSP.

(2) The commission staff designee shall distribute the de-
posit payment assistance monies to the appropriate POLRs on behalf
of customers as soon as practicable.

(3) The Executive Director or staff designee shall use best
efforts to provide written notice to the appropriate POLRs of the fol-
lowing on or before the second calendar day after the transition:

(A) alist of the ESI IDs enrolled on the rate reduction
program that have been or shall betransitioned to the applicable POLR;
and

(B) theamount of deposit payment assistance that shall
be provided on behalf of a POLR customer enrolled on the rate reduc-
tion program.

(4) Amounts credited as deposit payment assistance pur-
suant to this section shall be refunded to the customer in accordance
with §25.478(j) of thistitle.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 15, 2009.

TRD-200901924

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas

Effective date: June 4, 2009

Proposal publication date: November 21, 2008

For further information, please call: (512) 936-7223

¢ ¢ ¢
PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 402. CHARITABLE BINGO
ADMINISTRATIVE RULES

SUBCHAPTER D. LICENSING REQUIRE-
MENTS

16 TAC 8§402.402

The Texas Lottery Commission (Commission) adopts amend-
ments to 16 TAC 8§402.402 (Registry of Bingo Workers), without
changes to the proposed text as published in the March 6, 2009,
issue of the Texas Register (34 TexReg 1545).

The purpose of the proposed amendments is to remove refer-
ence to a "primary" operator and to clarify the consequences
of failing to renew a worker’s registration timely and the conse-
quences of submission of an incomplete worker registry appli-
cation. Additionally, the proposed amendments include an ex-
planation of when fingerprint cards are required, the option of
requesting a hearing when found non-qualified to be listed on
the registry, and when a worker whose listing on the registry
has been denied or revoked may reapply. Finally, the proposed
amendments set forth a definition for "usher", and language has
been added at subsection (b) to specify that any person that car-
ries out or performs the functions of a caller, cashier, manager,
operator, usher, or salesperson, as defined in subsection (a),
must be listed on the Registry of Approved Bingo Workers.

A public comment hearing was held on March 18, 2009. No
individuals were present at the public hearing. The Commission
received no written comments during the public comment period.

The amendments are adopted under Texas Occupations Code
§2001.054, which authorizes the Commission to adopt rules to
enforce and administer the Bingo Enabling Act, and under Texas
Government Code 8§467.102, which authorizes the Commission
to adopt rules for the enforcement and administration of this
chapter and the laws under the Commission’s jurisdiction.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 18, 2009.
TRD-200901939
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Kimberly L. Kiplin

General Counsel

Texas Lottery Commission

Effective date: June 7, 2009

Proposal publication date: March 6, 2009

For further information, please call: (512) 344-5012

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 281. ADMINISTRATIVE PRACTICE
AND PROCEDURES

SUBCHAPTER C. DISCIPLINARY
GUIDELINES

22 TAC §281.65

The Texas State Board of Pharmacy adopts amendments to
§281.65, concerning Schedule of Administrative Penalties. The
amendments are adopted without changes to the proposed text
as published in the March 27, 2009, issue of the Texas Register
(34 TexReg 2071).

The amendments increase the administrative penalties for al-
lowing individuals to work in a pharmacy without a pharmacy
technician registration or with a delinquent pharmacy technician
registration.

No comments were received.

The amendments are adopted under 8551.002, 8§554.051,
8565.051, and §568.035 of the Texas Pharmacy Act (Chapters
551 - 566 and 568 - 569, Texas Occupations Code). The Board
interprets §551.002 as authorizing the agency to protect the
public through the effective control and regulation of the practice
of pharmacy. The Board interprets 8554.051(a) as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act. The Board interprets §565.051 as
authorizing the agency to discipline a license holder or applicant
for a license or renewal of a license. The Board interprets
8568.035 as authorizing the agency to discipline an applicant
or registrant.

The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 18, 2009.

TRD-200901932

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: June 7, 2009

Proposal publication date: March 27, 2009

For further information, please call: (512) 305-8028

¢ ¢ ¢

CHAPTER 283. LICENSING REQUIREMENTS
FOR PHARMACISTS
22 TAC 8283.4, §283.6

The Texas State Board of Pharmacy adopts amendments
to §283.4, concerning Internship Requirements, and §283.6,
concerning Preceptor Requirements and Ratio of Preceptors
to Pharmacist-Interns. The amendments are adopted without
changes to the proposed text as published in the March 27,
2009, issue of the Texas Register (34 TexReg 2072).

The amendments clarify the requirements for a change of name
or change of address for pharmacist interns, clarify the charge
for a duplicate or amended certificate for pharmacist interns and
preceptors, eliminate the requirement that a preceptor have one
year of experience in the type of internship practice setting and
only require the preceptor to have a year of experience as a li-
censed pharmacist, and eliminate the ratio of preceptors to phar-
macist-interns in Texas college or school of pharmacy programs.

Comments were received from Texas Tech University, School
of Pharmacy. The comments expressed concern regarding the
elimination of the requirement that a preceptor have at least
one year of experience in the type of internship practice set-
ting and recommended that the requirement remain in the rules.
The Board disagrees with the comment in that the schools/col-
leges may set more stringent standards for preceptors if the
schools/colleges believe it is necessary.

The amendments are adopted under §551.002 and §554.051 of
the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets 8554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.

The statutes affected by these rules: Texas Pharmacy Act,
Chapters 551 - 566 and 568 - 569, Texas Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 18, 2009.

TRD-200901933

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: June 7, 2009

Proposal publication date: March 27, 2009

For further information, please call: (512) 305-8028

¢ ¢ ¢

CHAPTER 291. PHARMACIES
SUBCHAPTER A. ALL CLASSES OF
PHARMACIES

22 TAC 8291.1, §8291.3

The Texas State Board of Pharmacy adopts amendments to
§291.1, concerning Pharmacy License Application, and §291.3,
concerning Required Notifications.  The amendments are
adopted without changes to the proposed text as published in
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the March 27, 2009, issue of the Texas Register (34 TexReg
2073).

The amendments clarify that pharmacies are required to no-
tify patients when a pharmacy is changing locations, clarify that
pharmacies are required to report the loss of controlled sub-
stances and dangerous drugs due to forged prescriptions, and
delete the option of providing a notarized statement signed by
the lessee and lessor certifying the existence of a lease as a
part of the application for a pharmacy license.

No comments were received.

The amendments are adopted under §551.002 and 8554.051 of
the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets 8554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.

The statutes affected by these rules: Texas Pharmacy Act,
Chapters 551 - 566 and 568 - 569, Texas Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 18, 2009.

TRD-200901934

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: June 7, 2009

Proposal publication date: March 27, 2009

For further information, please call: (512) 305-8028

¢ ¢ ¢

SUBCHAPTERB. COMMUNITY PHARMACY
(CLASS A)
22 TAC 8291.33, §291.34

The Texas State Board of Pharmacy (Board) adopts amend-
ments to 8§291.33, concerning Operational Standards, and
§291.34, concerning Records. The amendments are adopted
with changes to the proposed text and will be republished. The
proposed amendments were published in the March 27, 2009,
issue of the Texas Register (34 TexReg 2073).

The amendments allow for the secure storage, management,
and purchase/delivery of prescription medications during and af-
ter pharmacy hours from an automated storage and distribution
device, and clarify that an original prescription may only be dis-
pensed if the prescription is authorized by the prescriber.

Comments for §291.33: The National Association of Drug Stores
(NACDS) commented that the rule should be clarified to state
that an automated storage and distribution device may be used
when the pharmacy is open and when the pharmacy closed. The
Board agrees with this comment and added language to clarify
that an automated storage and distribution device may be used
when the pharmacy is open and when it is closed. NACDS,
H.E.B, and Asteres, Inc., commented that the rules should not
specify that the automated storage and distribution device be
located in the pharmacy but allow the device to be located adja-
cent to the pharmacy. The Board disagrees with this comment.

The device needs to be located with access to the device from
within the pharmacy in order to provide adequate protection for
the prescription drugs. NACDS commented that the rules should
allow the device to deliver new prescriptions if the pharmacy en-
sures that appropriate patient counseling is provided for new
prescriptions. The Board disagrees with this comment so that
patients are able to receive patient counseling on new prescrip-
tions. NACDS, H.E.B., and Asteres commented that schedule
Il - V controlled substances should be allowed to be delivered in
the device. The Board disagrees with this comment in order to
provide adequate security for controlled substances. NACDS
commented that the testing documentation should not be re-
quired to be made available for inspection by the Board. The
Board disagrees with this comment and believes the testing doc-
umentation needs to be available in order to ensure the device is
operating correctly. Asteres commented that the rules should al-
low for flexibility as to where calls are routed and the rules should
not require a direct connection to another pharmacy but instead
state that a telephone and telephone number be available for
another pharmacy. The Board agrees with this comment and
added language to allow pharmacies to use a telephone and
telephone number as an alternative.

Comments for §291.34: NACDS expressed concerns regard-
ing the requirement that the prescription be dispensed according
to what is indicated on the original prescription stating that this
would prevent pharmacists from obtaining authorization from a
prescriber to deviate from an original prescription. The Board
agrees with this comment and added language to clarify the re-
quirements.

The amendments are adopted under 8551.002 and §554.051 of
the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets 8554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.

The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.

§291.33. Operational Sandards.
(8 Licensing requirements.

(1) A Class A pharmacy shall register annually or bienni-
ally with the board on a pharmacy license application provided by the
board, following the procedures specified in §291.1 of thistitle (relat-
ing to Pharmacy License Application).

(2) A Class A pharmacy which changes ownership shall
notify the board within ten days of the change of ownership and apply
for anew and separate license as specified in §291.3 of thistitle (relat-
ing to Required Notifications).

(3) A Class A pharmacy which changes location and/or
name shall notify the board within ten days of the change and file for
an amended license as specified in §291.3 of thistitle.

(4) A Class A pharmacy owned by a partnership or corpo-
ration which changes managing officers shall notify the board in writ-
ing of the names of the new managing officers within ten days of the
change, following the proceduresin §291.3 of thistitle.

(5) A Class A pharmacy shall notify the board in writing
within ten days of closing, following the procedures in §291.5 of this
title (relating to Closed Pharmacies).
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(6) A separate license is required for each principal place
of business and only one pharmacy license may be issued to a specific
location.

(7) Afeeasspecifiedin §291.6 of thistitle(relating to Phar-
macy License Fees) will be charged for the issuance and renewal of a
license and the issuance of an amended license.

(8) A Class A pharmacy, licensed under the provisions of
the Act, 8560.051(a)(1), which also operates another type of phar-
macy which would otherwise be required to be licensed under the Act,
§560.051(a)(2) concerning Nuclear Pharmacy (ClassB), isnot required
to secure alicensefor such other type of pharmacy; provided, however,
such licensee is required to comply with the provisions of §291.51 of
thistitle (relating to Purpose), §291.52 of this title (relating to Defini-
tions), §291.53 of thistitle (relating to Personnel), §291.54 of thistitle
(relating to Operational Standards), and §291.55 of this title (relating
to Records), contained in Nuclear Pharmacy (Class B), to the extent
such sections are applicable to the operation of the pharmacy.

(9) A ClassA (community) pharmacy engaged in the com-
pounding of non-sterile pharmaceuticals shall comply with the provi-
sions of §291.131 of this title (relating to Pharmacies Compounding
Non-Sterile Preparations).

(10) A Class A (community) pharmacy engaged in the
compounding of sterile pharmaceuticals shall comply with the provi-
sions of §291.133 of this title (relating to Pharmacies Compounding
Sterile Preparations).

(11) A ClassA (Community) pharmacy engaged inthepro-
vision of remote pharmacy services, including storage and dispensing
of prescription drugs, shall comply with the provisions of §291.121 of
thistitle (relating to Remote Pharmacy Services).

(12) Class A (Community) pharmacy engaged in central-
ized prescription dispensing and/or prescription drug or medication or-
der processing shall comply with the provisions of §291.123 of thisti-
tle (relating to Centralized Prescription Drug or Medication Order Pro-
cessing) and/or §291.125 of thistitle (relating to Centralized Prescrip-
tion Dispensing).

(b) Environment.
(1) Genera requirements.

(A) Thepharmacy shall be arranged in an orderly fash-
ion and kept clean. All required egquipment shall be clean and in good
operating condition.

(B) A Class A pharmacy shall have asink with hot and
cold running water within the pharmacy, exclusive of restroom facili-
ties, available to al pharmacy personnel and maintained in a sanitary
condition.

(C) A ClassA pharmacy which servesthe general pub-
lic shall contain an areawhich is suitable for confidential patient coun-
seling.

(i) Such counseling area shall:
(1) beeasily accessible to both patient and phar-
macists and not allow patient access to prescription drugs;

(I1)  be designed to maintain the confidentiality
and privacy of the pharmacist/patient communication.

(i) In determining whether the area is suitable for
confidential patient counseling and designed to maintain the confiden-
tiality and privacy of the pharmacist/patient communication, the board
may consider factors such as the following:

(1) the proximity of the counseling area to the
check-out or cash register area;

(1) the volume of pedestrian traffic in and
around the counseling areg;

(I11)  the presence of walls or other barriers be-
tween the counseling area and other areas of the pharmacy; and

(IV) any evidence of confidential information be-
ing overheard by persons other than the patient or patient’s agent or the
pharmacist or agents of the pharmacist.

(D) The pharmacy shall be properly lighted and venti-
lated.

(E) The temperature of the pharmacy shall be main-
tained within a range compatible with the proper storage of drugs,
the temperature of the refrigerator shall be maintained within a range
compatible with the proper storage of drugs requiring refrigeration.

(F) Animals, including birds and reptiles, shal not be
kept within the pharmacy and in immediately adjacent areas under the
control of the pharmacy. This provision does not apply to fish in aquar-
iums, guide dogs accompanying disabled persons, or animals for sale
to the general public in a separate areathat isinspected by local health
jurisdictions.

(2) Security.

(A) Each pharmacist while on duty shall be responsible
for the security of the prescription department, including provisionsfor
effective control against theft or diversion of prescription drugs, and
records for such drugs.

(B) The prescription department shall belocked by key,
combination or other mechanical or electronic meansto prohibit unau-
thorized access when a pharmacist is not on-site except as provided in
subparagraphs (C) and (D) of this paragraph and paragraph (3) of this
subsection. The following is applicable:

(i) If the prescription department is closed at any
time when the rest of the facility is open, the prescription department
must be physically or electronically secured. The security may be ac-
complished by means such asfloor to ceiling walls; walls, partitions, or
barriers at least 9 feet 6 inches high; electronically monitored motion
detectors; pull down dliders; or other systems or technologies that will
secure the pharmacy from unauthorized entrance when the pharmacy
is closed. Pharmacies licensed prior to June 1, 2009, shall be exempt
from this provision unless the pharmacy changes location. Change of
location shall includethe rel ocation of the pharmacy withinthelicensed
address. A pharmacy licensed prior to June 1, 2009 that files a change
of ownership but does not change location shall be exempt from the
provisions.

(ii) Effective, June 1, 2009, the pharmacy’s key,
combination, or other mechanical or electronic means of locking the
pharmacy may not be duplicated without the authorization of the
pharmacist-in-charge or owner.

(iii) Effective, June 1, 2009, at aminimum, the phar-
macy must have a basic alarm system with off-site monitoring and
perimeter and motion sensors. The pharmacy may have additional se-
curity by video surveillance camera systems.

(C) Prior to authorizing individuals to enter the
prescription department, the pharmacist-in-charge or owner may des-
ignate persons who may enter the prescription department to perform
functions, other than dispensing functions or prescription processing,
documented by the pharmacist-in-charge including access to the
prescription department by other pharmacists, pharmacy personnel

34 TexReg 3392 May 29, 2009 Texas Register



and other individuals. The pharmacy must maintain written docu-
mentation of authorized individuals other than individuals employed
by the pharmacy who accessed the prescription department when a
pharmacist is not on-site.

(D) Only persons designated either by name or by title
including suchtitlesas"relief" or "floater" pharmacist, in writing by the
pharmacist-in-charge may unlock the prescription department except in
emergency situations. An additional key to or instructions on access-
ing the prescription department may be maintained in a secure location
outside the prescription department for use during an emergency or as
designated by the pharmacist-in-charge for entry by another pharma-
cist.

(E) Written policies and procedures for the pharmacy’s
security shall be developed and implemented by the pharmacist-in-
charge and/or the owner of the pharmacy. Such polices and proce-
dures may include quarterly audits of controlled substances commonly
abused or diverted; perpetua inventories for the comparison of the re-
ceipt, dispensing, and distribution of controlled substances, monthly
reports from the pharmacy’s wholesaler(s) of controlled substances
purchased by the pharmacy; opening and closing procedures; product
storage and placement; and central management oversight.

(3) Temporary absence of pharmacist.
(A) On-site supervision by pharmacist.

(i) If apharmacy is staffed by only one pharmacist,
the pharmacist may leave the prescription department for short peri-
ods of time without closing the prescription department and removing
pharmacy technicians, pharmacy technician trainees, and other phar-
macy personnel from the prescription department provided the follow-
ing conditions are met:

(I) at least one pharmacy technician remains in
the prescription department;

(I1) the pharmacist remains on-site at the li-
censed location of the pharmacy and is immediately available;

(1) the pharmacist reasonably believes that the
security of the prescription department will be maintained in his or her
absence. If in the professional judgment of the pharmacist, the phar-
macist determines that the prescription department should close during
his or her absence, then the pharmacist shall close the prescription de-
partment and remove the pharmacy technicians, pharmacy technician
trainees, and other pharmacy personnel from the prescription depart-
ment during his or her absence; and

(IV) anoticeisposted which includesthefollow-

ing information:

(-a) thepharmacistison abreak and thetime
the pharmacist will return; and

(-b-) pharmacy technicians may begin the
processing of prescription drug orders or refills brought in during
the pharmacist's absence, but the prescription or refill may not be
delivered to the patient or the patient’s agent until the pharmacist
verifies the accuracy of the prescription.

(if) During the time a pharmacist is absent from the
prescription department, only pharmacy technicians who have com-
pleted the pharmacy’ s training program may perform the following du-
ties, provided a pharmacist verifies the accuracy of al acts, tasks, and
functions performed by the pharmacy technicians prior to delivery of
the prescription to the patient or the patient’s agent:

(I) initiating and receiving refill authorization re-
quests,

(I) entering prescription data into a data pro-
cessing system;

(11)  taking astock bottle from the shelf for apre-
scription;

(IV) preparing and packaging prescription drug
orders (i.e., counting tablets/capsules, measuring liquids and placing
them in the prescription container);

(V) effixing prescription labels and auxiliary la-
bels to the prescription container; and

(V1) prepackaging and labeling prepackaged
drugs.

(iif)  Upon return to the prescription department, the
pharmacist shall:

(I) conduct adrug regimen review as specifiedin
subsection (c)(2) of this section; and

(1) verify the accuracy of al acts, tasks, and
functions performed by the pharmacy technicians prior to delivery of
the prescription to the patient or the patient’s agent.

(iv) Anagent of the pharmacist may deliver aprevi-
ously verified prescription to the patient or his or her agent provided a
record of the delivery is maintained containing the following informa-
tion:

(I) date of the delivery;

(1) unique identification number of the prescrip-
tion drug order;

(1) patient’s name;

(IV) patient’s phone number or the phone num-
ber of the person picking up the prescription; and

(V) signature of the person picking up the pre-
scription.

(v) Any prescription delivered to a patient when a
pharmacist is not in the prescription department must meet the require-
mentsfor aprescription delivered to apatient as described in subsection
(©)(1)(F) of this section.

(vi) Duringthetimesapharmacist isabsent fromthe
prescription department a pharmacist intern shall be considered a reg-
istered pharmacy technician and may perform only the duties of areg-
istered pharmacy technician.

(vii)  Inpharmacieswith two or more pharmacistson
duty, the pharmacists shall stagger their breaksand meal periods so that
the prescription department is not left without a pharmacist on duty.

(B) Pharmacist is off-site.

(i) The prescription department must be secured
with procedures for entry during the time that a pharmacy is not under
the continuous on-site supervision of a pharmacist and the pharmacy
is not open for pharmacy services.

(if) Pharmacy technicians and pharmacy technician
trainees may not perform any duties of a pharmacy technician or phar-
macy technician trainee during the time that the pharmacist is off-site.

(iif) A pharmacy may use an automated storage and
distribution device as specified in subsection (i) of thissection for pick-
up of apreviously verified prescription by a patient or patient’s agent,
provided the following conditions are met:
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(I) anocticeis posted which includes the follow-
ing information:

(-a) thepharmacistisoff-siteand not present
in the pharmacy;

(-b-)  nonew prescriptions may be prepared at
the pharmacy but previously verified prescriptions may be delivered to
the patient or the patient’s agent; and

(-c-) the date/time when the pharmacist will
return.

(1) the pharmacy must maintain documentation
of the absences of the pharmacist(s); and

(1) the prescription department is locked and
secured to prohibit unauthorized entry.

(iv) Anagent of the pharmacist may deliver aprevi-
ously verified prescription to a patient or patient’s agent during short
periods of time when a pharmacist is off-site, provided the following
conditions are met:

(I) short periods of time may not exceed two con-
secutive hours in a 24 hour period;

(I anocticeis posted which includes the follow-
ing information:

(-a&) thepharmacist isoff-site and not present
in the pharmacy;

(-b-)  no new prescriptions may be prepared at
the pharmacy but previously verified prescriptions may be delivered to
the patient or the patient’s agent; and

(-c-) the date/time when the pharmacist will
return.

(I1)  the pharmacy must maintain documentation
of the absences of the pharmacist(s); and

(IV) the prescription department is locked and
secured to prohibit unauthorized entry.

(v) During the time a pharmacist is absent from the
prescription department and is off-site, arecord of prescriptions deliv-
ered must be maintained and contain the following information:

(I) date and time of the delivery;

(1) unique identification number of the prescrip-
tion drug order;

(I1)  patient’s name;

(V) patient’s phone number or the phone num-
ber of the person picking up the prescription; and

(V) signature of the person picking up the pre-
scription.

(vi) Any prescription delivered to a patient when a
pharmacist is not on-site at the pharmacy must meet the requirements
for a prescription delivered to a patient as described in subsection
(c)(2)(F) of this section.

(c) Prescription dispensing and delivery.
(1) Patient counseling and provision of drug information.

(A) To optimize drug therapy, a pharmacist shall com-
municate to the patient or the patient’s agent, information about the
prescription drug or device which in the exercise of the pharmacist’s
professional judgment the pharmacist deems significant, such as the
following:

(i) the name and description of the drug or device;

(ii) dosage form, dosage, route of administration,
and duration of drug therapy;

(iii) specia directions and precautions for prepara-
tion, administration, and use by the patient;

(iv) common severe side or adverse effects or inter-
actions and therapeutic contraindications that may be encountered, in-
cluding their avoidance, and the action required if they occur;

(v) techniques for self monitoring of drug therapy;

(vi) proper storage;

(vii) refill information; and

(viii) actiontobetakeninthe event of amissed dose.
(B) Such communication:

(i) shall be provided with each new prescription
drug order;

(if) shall be provided for any prescription drug order
dispensed by the pharmacy on the request of the patient or patient’s
agent;

(iii)  shall be communicated orally in person unless
the patient or patient’s agent is not at the pharmacy or a specific com-
munication barrier prohibits such oral communication;

(iv) effective, June 1, 2010, shall be documented by
recording the initials or identification code of the pharmacist providing
the counseling in the prescription dispensing record on either the orig-
inal hard-copy prescription. in the pharmacy’s data processing system
or in an electronic logbook; and

(v) shall bereinforced with written information rel-
evant to the prescription and provided to the patient or patient’s agent.
The following is applicable concerning this written information.

(I) Writteninformation must bein plainlanguage
designed for the consumer and printed in an easily readable font size
comparable to but no smaller than ten-point Times Roman.

(I1)  When a compounded product is dispensed,
information shall be provided for the major active ingredient(s), if
available.

(1) For new drug entities, if no written infor-
mation isinitialy available, the pharmacist is not required to provide
information until such information is available, provided:

(&) thepharmacist informsthe patient or the
patient’s agent that the product is a new drug entity and written infor-
mation is not available;

(-b-) the pharmacist documents the fact that
no written information was provided; and

(-c-) if theprescriptionisrefilled after written
information is available, such information is provided to the patient or
patient’s agent.

(C) Only apharmacist may verbally provide drug infor-
mation to a patient or patient’s agent and answer questions concerning
prescription drugs. Non-pharmacist personnel may not ask questions
of apatient or patient’s agent which are intended to screen and/or limit
interaction with the pharmacist.

(D) Nothing in this subparagraph shall be construed as
requiring a pharmacist to provide consultation when a patient or pa-
tient’s agent refuses such consultation. The pharmacist shall document
such refusal for consultation.
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(E) In addition to the requirements of subparagraphs
(A) - (D) of this paragraph, if a prescription drug order is delivered
to the patient at the pharmacy, the following is applicable.

(i) Sothat apatient will have access to information
concerning his or her prescription, a prescription may not be delivered
to a patient unless a pharmacist is in the pharmacy, except as provided
in subsection (b)(3) of this section.

(ii) Any prescription delivered to a patient when a
pharmacist is not in the pharmacy must meet the requirements de-
scribed in subparagraph (F) of this paragraph.

(iii) A Class A pharmacy shall make available for
use by the public acurrent or updated edition of the United States Phar-
macopeia Dispensing Information, Volume Il (Advice to the Patient),
or another source of such information designed for the consumer.

(F) In addition to the requirements of subparagraphs
(A) - (D) of this paragraph, if a prescription drug order is delivered
to the patient or his or her agent at the patient’s residence or other
designated location, the following is applicable.

(i) Theinformation specifiedin subparagraph (A) of
this paragraph shall be delivered with the dispensed prescription in
writing.

(if) If prescriptions are routinely delivered outside
the area covered by the pharmacy’s local telephone service, the phar-
macy shall provide atoll-free telephone line which is answered during
normal business hours to enable communication between the patient
and a pharmacist.

(iii) The pharmacist shall place on the prescription
container or on a separate sheet delivered with the prescription con-
tainer in both English and Spanish the local and if applicable, toll-free
telephone number of the pharmacy and the statement: "Written infor-
mation about this prescription has been provided for you. Please read
thisinformation before you take the medication. If you have questions
concerning this prescription, a pharmacist is available during normal
business hours to answer these questions at (insert the pharmacy’s lo-
cal and toll-free telephone numbers)."

(iv) The pharmacy shall maintain and use adequate
storage or shipment containers and use shipping processes to ensure
drug stability and potency. Such shipping processes shall include the
use of appropriate packaging material and/or devicesto ensure that the
drug is maintained at an appropriate temperature range to maintain the
integrity of the medication throughout the delivery process.

(v) Thepharmacy shall use adelivery system which
is designed to assure that the drugs are delivered to the appropriate
patient.

(G) Except as specified in subparagraph (B) of this
paragraph, in the best interest of the public health and to optimize drug
therapy, upon delivery of arefill prescription, apharmacist shall ensure
that the patient or patient's agent is offered information about the
refilled prescription. Either a pharmacist or other pharmacy personnel
shall inform the patient or patient’s agent that a pharmacist is available
to discuss the patient’s prescription and provide information.

(H) A pharmacy shall post a sign no smaller than 8.5
inches by 11 inches in clear public view at al locations in the phar-
macy where a patient may pick up prescriptions. Thesign shall contain
the following statement in afont that is easily readable: "Do you have
questions about your prescription? Ask the pharmacist." Such notifi-
cation shall be in both English and Spanish.

(I) Theprovisions of this paragraph do not apply to pa-
tientsin facilities where drugs are administered to patients by a person
reguired to do so by the laws of the state (i.e., nursing homes).

(2) Pharmaceutical care services.
(A) Drug regimen review.

(i) For the purpose of promoting therapeutic appro-
priateness, a pharmacist shall, prior to or at the time of dispensing a
prescription drug order, review the patient’s medication record. Such
review shall at a minimum identify clinically significant:

() known dlergies;

(I1) rational therapy-contraindications;

(11 reasonable dose and route of administration;
(IV) reasonable directions for use;

(V) duplication of therapy;

(VI) drug-drug interactions;

(VIl) drug-food interactions;

(VIN)  drug-disease interactions;

(IX) adverse drug reactions; and

(X) proper utilization, including overutilization
or underutilization.

(i) Upon identifying any clinically significant con-
ditions, situations, or itemslisted in clause (i) of this subparagraph, the
pharmacist shall take appropriate stepsto avoid or resolve the problem
including consultation with the prescribing practitioner. The pharma-
cist shall document such occurrences.

(iii)  The drug regimen review may be conducted by
remotely accessing the pharmacy’s electronic data base from outside
the pharmacy by an individual Texas licensed pharmacist employee of
the pharmacy, provided the pharmacy establishes controls to protect
the privacy of the patient and the security of confidential records.

(B) Other pharmaceutical care services which may be
provided by pharmacistsinclude, but are not limited to, the following:

(i) managing drug therapy as delegated by a practi-
tioner as allowed under the provisions of the Medical Practices;

(if) administering immunizations and vaccinations
under written protocol of a physician;

(iii)  managing patient compliance programs,
(iv) providing preventative health care services; and

(v) providing case management of patients who are
being treated with high-risk or high-cost drugs, or who are considered
"highrisk" duetotheir age, medical condition, family history, or related
concern.

(3) Generic Substitution.
(A) General requirements.

(i) In accordance with Chapter 562 of the Act, a
pharmacist may dispense a generically equivalent drug product if:

(I) the generic product costs the patient less than
the prescribed drug product;

(1) the patient does not refuse the substitution;
and
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(I11)  the practitioner does not certify on the pre-
scription form that a specific prescribed brand is medically necessary
as specified in adispensing directive described in subparagraph (C) of
this paragraph.

(i) If the practitioner has prohibited substitution
through a dispensing directive in compliance with subparagraph (C)
of this paragraph, a pharmacist shall not substitute a generically
equivalent drug product unlessthe pharmacist obtainsverbal or written
authorization from the practitioner and notes such authorization on the
original prescription drug order.

(B) Prescriptionformat for written prescription drug or-
ders.

(i) A written prescription drug order issued in Texas
may:
(I) beonaform containing asinglesignatureline
for the practitioner; and

(1)  contain the following reminder statement on
the face of the prescription: "A generically equivalent drug product
may be dispensed unless the practitioner hand writes the words’ Brand
Necessary’ or'Brand Medically Necessary’ on the face of the prescrip-
tion."

(if) A pharmacist may dispense aprescription that is
not issued on the form specified in clause (i) of this subparagraph, how-
ever, the pharmacist may dispense a generically equivalent drug prod-
uct unless the practitioner has prohibited substitution through a dis-
pensing directive in compliance with subparagraph (C)(i) of this para-
graph.

(iii) Theprescriptionformat specifiedin clause (i) of
this subparagraph does not apply to the following types of prescription
drug orders:

(I) prescription drug orders issued by a practi-
tioner in a state other than Texas,

(I1) prescriptions for dangerous drugs issued by
apractitioner in the United Mexican States or the Dominion of Canada;
or

(I11)  prescription drug orders issued by practi-
tioners practicing in a federal facility provided they are acting in the
scope of their employment.

(iv) Inthe event of multiple prescription orders ap-
pearing on one prescription form, the practitioner shall clearly identify
to which prescription(s) the dispensing directive(s) apply. If the practi-
tioner does not clearly indicate to which prescription(s) the dispensing
directive(s) apply, the pharmacist may substitute on all prescriptions
on the form.

(C) Dispensing directive.
(i) Written prescriptions.

(1) A practitioner may prohibit the substitution of
agenerically equivalent drug product for abrand name drug product by
writing across the face of the written prescription, in the practitioner’s
own handwriting, the phrase "brand necessary” or "brand medically
necessary."

(I1)  The dispensing directive shall:

(-a) beinaformat that protects confidential-
ity as required by the Health Insurance Portability and Accountability
Act of 1996 (29 U.S.C. §1181 et seq.) and its subsequent amendments;
and

(-b-) comply with federal and state law, in-
cluding rules, with regard to formatting and security requirements.

(I11) The dispensing directive specified in this
paragraph may not be preprinted, rubber stamped, or otherwise repro-
duced on the prescription form.

(V) After, June 1, 2002, a practitioner may pro-
hibit substitution on a written prescription only by following the dis-
pensing directive specified in this paragraph. Two-line prescription
forms, check boxes, or other notations on an original prescription drug
order which indicate "substitution instructions" are not valid methods
to prohibit substitution, and a pharmacist may substitute on these types
of written prescriptions.

(V) A written prescription drug order issued prior
to June 1, 2002, but presented for dispensing on or after June 1, 2002,
shall follow the substitution instructions on the prescription.

(i) Verbal Prescriptions.

(1) If aprescription drug order istransmitted to a
pharmacist orally, the practitioner or practitioner’s agent shall prohibit
substitution by specifying "brand necessary" or "brand medically nec-
essary." The pharmacists shall note any substitution instructions by the
practitioner or practitioner’s agent, on the file copy of the prescription
drug order. Such file copy may follow the one-line format indicated in
subparagraph (B)(i) of this paragraph, or any other format that clearly
indicates the substitution instructions.

(1) If the practitioner’s or practitioner’s agent
does not clearly indicate that the brand name is medically necessary,
the pharmacist may substitute a generically equivalent drug product.

(1) To prohibit substitution on a verba pre-
scription reimbursed through the medical assistance program specified
in 42 C.F.R., 8447.331:

(-a) the practitioner or the practitioner’'s
agent shall verbally indicate that the brand is medically necessary; and

(-b-) the practitioner shall mail or fax awrit-
ten prescription to the pharmacy which complies with the dispensing
directivefor written prescriptions specified in clause (i) of this subpara-
graph within 30 days.

(iif)  Electronic prescription drug orders.

(I) To prohibit substitution, the practitioner or
practitioner’s agent shall note "brand necessary" or "brand medically
necessary" on the electronic prescription drug order.

(I1)  If thepractitioner or practitioner’s agent does
not clearly indicate on the electronic prescription drug order that the
brand is medically necessary, the pharmacist may substitute a generi-
cally equivalent drug product.

(I11) To prohibit substitution on an electronic
prescription drug order reimbursed through the medical assistance
program specified in 42 C.F.R., 8447.331, the practitioner shall fax a
copy of the original prescription drug order which complies with the
requirements of a written prescription drug order specified in clause
(i) of this subparagraph within 30 days.

(iv) Prescriptions issued by out-of-state, Mexican,
Canadian, or federal facility practitioners.

(I) Thedispensing directive specified in this sub-
section does not apply to the following types of prescription drug or-
ders:

(-a) prescription drug orders issued by a
practitioner in a state other than Texas;
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(-b-) prescriptionsfor dangerous drugsissued
by a practitioner in the United Mexican States or the Dominion of
Canada; or

(-c-) prescription drug orders issued by prac-
titioners practicing in a federal facility provided they are acting in the
scope of their employment.

(1) A pharmacist may not substitute on prescrip-
tiondrug ordersidentified in subclause (1) of thisclause unlessthe prac-
titioner has authorized substitution on the prescription drug order. If the
practitioner has not authorized substitution on the written prescription
drug order, a pharmacist shall not substitute a generically equivalent
drug product unless:

(-a) the pharmacist obtains verbal or written
authorization from the practitioner (such authorization shall be noted
on the original prescription drug order); or

(-b-) the pharmacist obtains written docu-
mentation regarding substitution requirements from the State Board
of Pharmacy in the state, other than Texas, in which the prescription
drug order was issued. The following is applicable concerning this
documentation.

(-1-) Thedocumentation shall state
that a pharmacist may substitute on a prescription drug order issued
in such other state unless the practitioner prohibits substitution on the
original prescription drug order.

(-2-) The pharmacist shall note on
the original prescription drug order the fact that documentation from
such other state board of pharmacy is on file.

(-3-) Such documentation shall be
updated yearly.

(D) Réfills.

(i) Origina substitution instructions. All refills, in-
cluding prescriptionsissued prior to June 1, 2001, shall follow the orig-
inal substitution instructions or dispensing directive, unless otherwise
indicated by the practitioner or practitioner’s agent.

(if) Narrow therapeutic index drugs.

(1) The board, in consultation with the Texas
State Board of Medical Examiners, has determined that no drugs shall
be included on a list of narrow therapeutic index drugs as defined in
§562.013, Occupations Code.

(-a) Theboard has specified in §309.7 of this
title (relating to Dispensing Responsibilities) that for drugslistedin the
publication, pharmacists shall use as a basis for determining generic
equivalency, Approved Drug Products with Therapeutic Equivalence
Evaluations and current supplements published by the Federal Food
and Drug Administration, within the limitations stipulated in that pub-
lication. Pharmacists may only substitute productsthat are rated thera-
peutically equivalent in the Approved Drug Products with Therapeutic
Equivalence Evaluations and current supplements.

(-b-) Practitioners may prohibit substitution
through a dispensing directive in compliance with subparagraph (C)
of this paragraph.

(I1)  Theboard shall reconsider the contents of the
list if the Federal Food and Drug Administration determines a new
equivalence classification which indicates that certain drug products
are equivalent but special notification to the patient and practitioner is
required when substituting these products.

(4) Substitution of dosage form.

(A) As specified in 8562.002 of the Act, a pharmacist
may dispense a dosage form of adrug product different from that pre-
scribed, such asatablet instead of acapsule or liquid instead of tablets,
provided:

(i) the patient consents to the dosage form substitu-
tion;

(ii) the pharmacist notifies the practitioner of the
dosage form substitution; and

(iii) the dosage form so dispensed:

(I) containstheidentical amount of the activein-
gredients as the dosage prescribed for the patient;

(I1) isnot an enteric-coated or time release prod-
uct;

(I11)  does not alter desired clinical outcomes;

(B) Substitution of dosage form may not include the
substitution of a product that has been compounded by the pharma-
cist unless the pharmacist contacts the practitioner prior to dispensing
and obtains permission to dispense the compounded product.

(5) Therapeutic Drug Interchange. A switch to adrug pro-
viding asimilar therapeutic response to the one prescribed shall not be
made without prior approval of the prescribing practitioner. This para-
graph does not apply to generic substitution. For generic substitution,
see the requirements of paragraph (3) of this subsection.

(A) The patient shall be notified of the therapeutic drug
interchange prior to, or upon delivery, of the dispensed prescription to
the patient. Such notification shall include:

(i) adescription of the change;
(ii) thereason for the change;

(iii) whom to notify with questions concerning the
change; and

(iv) instructions for return of the drug if not wanted
by the patient.

(B) The pharmacy shall maintain documentation of pa-
tient notification of therapeutic drug interchange which shall include:

(i) thedate of the notification;
(ii) the method of notification;
(iif) adescription of the change; and
(iv) thereason for the change.
(6) Prescription containers.

(A) A drug dispensed pursuant to a prescription drug
order shall be dispensed in a child-resistant container unless:

(i) the patient or the practitioner requests the pre-
scription not be dispensed in a child-resistant container; or

(ii) the product is exempted from requirements of
the Poison Prevention Packaging Act of 1970.

(B) A drug dispensed pursuant to a prescription drug
order shall be dispensed in an appropriate container as specified on the
manufacturer’s container.

(C) Prescription containers or closures shall not be re-
used. However, if a patient or patient’s agent has difficulty reading
or understanding a prescription label, a prescription container may be
reused provided:

ADOPTED RULES May 29, 2009 34 TexReg 3397



(i) the container is designed to provide au-
dio-recorded information about the proper use of the prescription
medication;

(if) thecontainer is reused for the same patient;
(iii)  the container is cleaned; and

(iv) anew safety closure is used each time the pre-
scription container is reused.

(7) Labeling.

(A) At thetime of delivery of the drug, the dispensing
container shall bear alabel in plain language and printed in an easily
readable font size, unless otherwise specified, with at |east the follow-
ing information:

(i) name, address and phone number of the phar-
macy,
(if)  unique identification number of the prescription

that is printed in an easily readable font size comparable to but no
smaller than ten-point Times Roman;

(iii) date the prescription is dispensed;

(iv) initias or an identification code of the dispens-
ing pharmacist;

(v) name of the prescribing practitioner;

(vi) name of the patient or if such drug was pre-
scribed for an animal, the species of the animal and the name of the
owner that is printed in an easily readable font size comparable to but
no smaller than ten-point Times Roman;

(vii) instructions for use that is printed in an easily
readable font size comparable to but no smaller than ten-point Times
Roman;

(viii) quantity dispensed;

(ix) appropriate ancillary instructions such as stor-
age instructions or cautionary statements such as warnings of potential
harmful effects of combining the drug product with any product con-
taining acohal;

(x) if the prescription isfor a Schedules|l - IV con-
trolled substance, the statement "Caution: Federal law prohibits the
transfer of this drug to any person other than the patient for whom it
was prescribed”;

(xi) if the pharmacist has selected a generically
equivalent drug pursuant to the provisions of the Act, Chapters 562 and
563, the statement " Substituted for Brand Prescribed" or " Substituted
for 'Brand Name'" where "Brand Name" is the actual name of the
brand name product prescribed;

(xii) the name of the advanced practice nurse or
physician assistant, if the prescription is carried out or signed by an
advanced practice nurse or physician assistant in compliance with
Subtitle B, Chapter 157, Occupations Code; and

(xiii) the name and strength of the actual drug prod-
uct dispensed that is printed in an easily readable font size comparable
to but no smaller than ten-point Times Roman, unless otherwise di-
rected by the prescribing practitioner.

() The name shall be either:
(-a) the brand name; or
(-b-) if nobrand name, then the generic name
and name of the manufacturer or distributor of such generic drug. (The
name of the manufacturer or distributor may be reduced to an abbre-

viation or initias, provided the abbreviation or initials are sufficient to
identify the manufacturer or distributor. For combination drug prod-
ucts or non-sterile compounded drug products having no brand name,
the principal active ingredients shall be indicated on the label.)

(I1)  Except asprovided in clause (xi) of this sub-
paragraph, the brand name of the prescribed drug shall not appear on
the prescription container label unless it is the drug product actually
dispensed.

(B) If the prescription label reguired in subparagraph
(A) of this paragraph is printed in a type size smaller than ten-point
Times Roman, the pharmacy shall provide the patient written informa-
tion containing the information specified in subparagraph (A) of this
paragraph in an easily readable font size comparable to but no smaller
than ten-point Times Roman.

(C) The labdl is not required to include the initials or
identification code of the dispensing pharmacist specified in subpara-
graph (A) of this paragraph if the identity of the dispensing pharmacist
isrecorded in the pharmacy’s data processing system. Therecord of the
identity of the dispensing pharmacist shall not be altered in the phar-
macy’s data processing system.

(D) Thedispensing container isnot required to bear the
label specified in subparagraph (A) of this paragraph if:

(i) thedrugisprescribed for administration to an ul-
timate user who is ingtitutionalized in alicensed health careinstitution
(e.g., nursing home, hospice, hospital);

(i) no more than a 34-day supply or 100 dosage
units, whichever isless, is dispensed at one time;

(iii) thedrugisnot in the possession of the ultimate
user prior to administration;

(iv) the pharmacist-in-charge has determined that
the institution:

() maintains medication administration records
which include adequate directions for use for the drug(s) prescribed;

(I1)  maintains records of ordering, receipt, and
administration of the drug(s); and

(1) provides for appropriate safeguards for the
control and storage of the drug(s); and

(v) the dispensing container bears a label that ade-

quately:
(1) identifies the:
(-a) pharmacy by name and address;
(-b-)  unique identification number of the pre-
scription;
(-c-) name and strength of the drug dis-
pensed;

(-d-) name of the patient;

(-e-) nameof the prescribing practitioner and,
if applicable, the name of the advanced practice nurse or physician
assistant who signed the prescription drug order; and

(1) setsforth the directions for use and caution-
ary statements, if any, contained on the prescription drug order or re-
quired by law.

(d) Equipment and supplies. Class A pharmacies dispensing
prescription drug orders shall have the following equipment and sup-
plies:

(1) typewriter or comparable equipment;
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(2) refrigerator;

(3) adequate supply of child-resistant, light-resistant, tight,
and if applicable, glass containers;

(4) adeguate supply of prescription, poison, and other ap-
plicable labels;

(5) appropriate equipment necessary for the proper prepa-
ration of prescription drug orders; and

(6) metric-apothecary weight and measure conversion
charts.

(e) Library. A reference library shall be maintained which in-
cludes the following in hard-copy or electronic format:

(1) current copies of the following:
(A) Texas Pharmacy Act and rules;
(B) Texas Dangerous Drug Act and rules;
(C) Texas Controlled Substances Act and rules; and

(D) Federal Controlled Substances Act and rules (or of-
ficial publication describing the requirements of the Federal Controlled
Substances Act and rules);

(2) @t least one current or updated reference from each of
the following categories:

(A) patient information:

(i) United States Pharmacopeia Dispensing Infor-
mation, Volume Il (Advice to the Patient); or

(ii) a reference text or information leaflets which
provide patient information;

(B) druginteractions: areference text on drug interac-
tions, such as Drug Interaction Facts. A separate reference is not re-
quired if other references maintained by the pharmacy contain drug in-
teraction information including information needed to determine sever-
ity or significance of the interaction and appropriate recommendations
or actions to be taken;

(C) ageneral information reference text, such as:

(i) Facts and Comparisons with current supple-
ments,

(if) United States Pharmacopeia Dispensing Infor-
mation Volume | (Drug Information for the Healthcare Provider);

(iii) Clinical Pharmacology;

(iv) American Hospital Formulary Servicewith cur-
rent supplements; or

(v) Remington’s Pharmaceutical Sciences; and

(3) basic antidoteinformation and the tel ephone number of
the nearest Regional Poison Control Center.
(f) Drugs.
(1) Procurement and storage.
(A) The pharmacist-in-charge shall have the responsi-

bility for the procurement and storage of drugs, but may receive input
from other appropriate staff relative to such responsibility.

(B) Prescription drugs and devices and nonprescription
Schedule V controlled substances shall be stored within the prescrip-
tion department or alocked storage area.

(C) All drugsshall be stored at the proper temperature,
as defined in the USP/NF and §291.15 of thistitle (relating to Storage
of Drugs).

(2) Out-of-date drugs or devices.

(A) Any drug or device bearing an expiration date shall
not be dispensed beyond the expiration date of the drug or device.

(B) Outdated drugs or devices shall be removed from
dispensing stock and shall be quarantined together until such drugs or
devices are disposed of properly.

(3) Nonprescription Schedule V controlled substances.

(A) Schedule V controlled substances containing
codeine, dihydrocodeine, or any of the salts of codeine or dihy-
drocodeine may not be distributed without a prescription drug order
from a practitioner.

(B) A pharmacist may distribute nonprescription
Schedule V controlled substances which contain no more than 15
milligrams of opium per 29.5729 ml or per 28.35 Gm provided:

(i) suchdistribution is made only by apharmacist; a
nonpharmacist employee may not distribute a nonprescription Sched-
ule V controlled substance even if under the supervision of a pharma-
cist; however, after the pharmacist has fulfilled professional and legal
responsibilities, the actual cash, credit transaction, or delivery may be
completed by a nonpharmacist:

(ii) not morethan 240 ml (eight fluid ounces), or not
more than 48 solid dosage units of any substance containing opium,
may be distributed to the same purchaser in any given 48-hour period
without a prescription drug order;

(iif) the purchaser is at least 18 years of age; and

(iv) the pharmacist requires every purchaser not
known to the pharmacist to furnish suitable identification (including
proof of age where appropriate).

(C) A record of such distribution shall be maintained
by the pharmacy in a bound record book. The record shall contain the
following information:

(i) true name of the purchaser;
(ii) current address of the purchaser;

(iii) name and quantity of controlled substance pur-
chased;

(iv) date of each purchase; and

(v) signature or written initials of the distributing
pharmacist.

(4) Class A Pharmacies may not sell, purchase, trade or
possess prescription drug samples, unless the pharmacy meets al of
the following conditions:

(A) thepharmacy isowned by acharitable organization
described in the Internal Revenue Code of 1986, or by a city, state or
county government;

(B) thepharmacy isa part of a health care entity which
provides health care primarily to indigent or low income patients at no
or reduced cost;

(C) the samples are for dispensing or provision at no
charge to patients of such health care entity; and

(D) the samples are possessed in compliance with the
federal Prescription Drug Marketing Act of 1986.
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(g) Prepackaging of drugs.

(1) Drugsmay be prepackaged in quantities suitablefor in-
ternal distribution only by a pharmacist or by supportive personnel un-
der the direction and direct supervision of a pharmacist.

(2) Thelabel of aprepackaged unit shall indicate:

(A) brand name and strength of the drug; or if no brand
name, then the generic name, strength, and name of the manufacturer
or distributor;

(B) facility’s lot number;
(C) expiration date; and

(D) quantity of the drug, if the quantity is greater than
one.

(3) Records of prepackaging shall be maintained to show:
(A) name of the drug, strength, and dosage form;
(B) facility’slot number;
(C) manufacturer or distributor;
(D) manufacturer’s lot number;
(E) expiration date;
(F) quantity per prepackaged unit;
(G) number of prepackaged units;
(H) date packaged;

() name,
prepacker; and

initials, or electronic signature of the

(J) signature, or electronic signature of the responsible
pharmacist.

(4) Stock packages, repackaged units, and control records
shall be quarantined together until checked/released by the pharmacist.

(h) Customized patient medication packages.

(1) Purpose. Inlieu of dispensing two or more prescribed
drug products in separate containers, a pharmacist may, with the con-
sent of the patient, the patient’s caregiver, or the prescriber, provide a
customized patient medication package (patient med-pak).

(2) Definition. A patient med-pak is apackage prepared by
apharmacist for a specific patient comprising aseries of containers and
containing two or more prescribed solid oral dosage forms. The patient
med-pak is so designed or each container is so labeled asto indicate the
day and time, or period of time, that the contents within each container
are to be taken.

(3) Label.
(A) The patient med-pak shall bear alabel stating:
(i) the name of the patient;

(ii) the unique identification number for the patient
med-pak itself and a separate unique identification number for each of
the prescription drug orders for each of the drug products contained
therein;

(iif) thename, strength, physical description or iden-
tification, and total quantity of each drug product contained therein;
(iv) thedirectionsfor useand cautionary statements,

if any, contained in the prescription drug order for each drug product
contained therein;

(v) if applicable, awarning of the potential harmful
effect of combining any form of alcoholic beverage with any drug prod-
uct contained therein;

(vi) any storage instructions or cautionary state-
ments required by the official compendia;

(vii) thename of the prescriber of each drug product;

(viii) the date of preparation of the patient med-pak
and the beyond-use date assigned to the patient med-pak (which such
beyond-use date shall not be later than 60 days from the date of prepa-
ration);

(iX) thename, address, and telephone number of the
pharmacy;

(x) theinitials or an identification code of the dis-
pensing pharmacist; and

(xi) any other information, statements, or warnings
required for any of the drug products contained therein.

(B) If the patient med-pak alows for the removal or
separation of theintact containers therefrom, each individual container
shall bear alabel identifying each of the drug product contained therein.

(C) Thedispensing container is not required to bear the
label specified in subparagraph (A) of this paragraph if:

(i) thedrugisprescribed for administration to an ul-
timate user who isinstitutionalized in alicensed health care institution
(e.g., nursing home, hospice, hospital);

(i) no more than a 34-day supply or 100 dosage
units, whichever isless, is dispensed at one time;

(iii) thedrugis not in the possession of the ultimate
user prior to administration;

(iv) the pharmacist-in-charge has determined that
the institution:

() maintains medication administration records
which include adequate directions for use for the drug(s) prescribed;

(1) maintains records of ordering, receipt, and
administration of the drug(s); and

(11 provides for appropriate safeguards for the
control and storage of the drug(s); and

(v) the dispensing container bears a label that ade-

quately:
(I) identifies the:
(-a) pharmacy by name and address;
(-b-)  unique identification number of the pre-
scription;
(-c-) name and strength of each drug product
dispensed;

(-d-) name of the patient;

(-e-) name of the prescribing practitioner of
each drug product and if applicable, the name of the advanced practice
nurse or physician assistant who signed the prescription drug order; and

(I1)  for each drug product setsforth thedirections
for use and cautionary statements, if any, contained on the prescription
drug order or required by law.

(4) Labeling. The patient med-pak shall be accompanied
by apatient package insert, in the event that any drug contained therein
isrequired to be dispensed with such insert as accompanying labeling.
Alternatively, such required information may be incorporated into a
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single, overall educational insert provided by the pharmacist for the
total patient med-pak.

(5) Packaging. In the absence of more stringent packag-
ing requirements for any of the drug products contained therein, each
container of the patient med-pak shall comply with official packaging
standards. Each container shall be either not reclosable or so designed
as to show evidence of having been opened.

(6) Guidelines. It is the responsibility of the dispensing
pharmacist when preparing a patient med-pak, to take into account any
applicable compendial requirements or guidelines and the physical and
chemical compatibility of the dosage forms placed within each con-
tainer, as well as any therapeutic incompatibilities that may attend the
simultaneous administration of the drugs.

(7) Recordkeeping. In addition to any individual prescrip-
tionfiling requirements, arecord of each patient med-pak shall be made
and filed. Each record shall contain, as a minimum:

(A) the name and address of the patient;

(B) the unique identification number for the patient
med-pak itself and a separate unique identification number for each of
the prescription drug orders for each of the drug products contained
therein;

(C) the name of the manufacturer or distributor and lot
number for each drug product contained therein;

(D) information identifying or describing the design,
characteristics, or specifications of the patient med-pak sufficient to
allow subsegquent preparation of an identical patient med-pak for the
patient;

(E) the date of preparation of the patient med-pak and
the beyond-use date that was assigned;

(F) any specia labeling instructions; and

(G) theinitiasor an identification code of the dispens-
ing pharmacist.

(i) Automated devices and systems.

(1) Automated compounding or counting devices. If a
pharmacy uses automated compounding or counting devices:

(A) the pharmacy shall have a method to calibrate and
verify the accuracy of the automated compounding or counting device
and document the calibration and verification on aroutine basis;

(B) the devices may be loaded with bulk or unlabeled
drugs only by a pharmacist or by pharmacy technicians under the di-
rection and direct supervision of a pharmacist;

(C) thelabel of an automated compounding or counting
device container shall indicate the brand name and strength of the drug;
or if no brand name, then the generic name, strength, and name of the
manufacturer or distributor;

(D) records of loading bulk or unlabeled drugs into an
automated compounding or counting device shall be maintained to
show:

(i) name of the drug, strength, and dosage form;
(if) manufacturer or distributor;

(iii)  manufacturer’s lot number;

(iv) expiration date;

(v) date of loading;

(vi) name, initias, or electronic signature of the per-
son loading the automated compounding or counting device; and

(vii) signature or electronic signature of the respon-
sible pharmacist; and

(E) the automated compounding or counting device
shall not be used until a pharmacist verifies that the system is properly
loaded and &ffixes his or her signature to the record specified in
subparagraph (D) of this paragraph.

(2) Automated pharmacy dispensing systems. This para-
graph becomes effective September 1, 2000.

(A) Authority to use automated pharmacy dispensing
systems. A pharmacy may use an automated pharmacy dispensing sys-
tem to fill prescription drug orders provided that:

(i) the pharmacist-in-charge is responsible for the
supervision of the operation of the system;

(il) the automated pharmacy dispensing system has
been tested by the pharmacy and found to dispense accurately. The
pharmacy shall make the results of such testing available to the Board
upon request; and

(iii) the pharmacy will make the automated phar-
macy dispensing system available for inspection by the board for the
purpose of validating the accuracy of the system.

(B) Quality assurance program. A pharmacy which
uses an automated pharmacy dispensing system to fill prescription
drug orders shall operate according to a written program for quality
assurance of the automated pharmacy dispensing system which:

(i) requires continuous monitoring of the automated
pharmacy dispensing system; and

(i) establishes mechanisms and procedures to test
the accuracy of the automated pharmacy dispensing system at least ev-
ery six months and whenever any upgrade or change is made to the
system and documents each such activity.

(C) Policies and procedures of operation.

(i) When an automated pharmacy dispensing system
isused to fill prescription drug orders, it shall be operated according to
written policies and procedures of operation. The policies and pro-
cedures of operation shall establish requirements for operation of the
automated pharmacy dispensing system and shall describe policies and
procedures that:

(I) include a description of the policies and pro-
cedures of operation;

(I1)  provide for a pharmacist’s review, approval,
and accountability for the transmission of each origina or new pre-
scription drug order to the automated pharmacy dispensing system be-
fore the transmission is made;

(1)  provide for access to the automated phar-
macy dispensing system for stocking and retrieval of medications
which is limited to licensed healthcare professionals or pharmacy
technicians acting under the supervision of a pharmacist;

(IV) require prior to use, that a pharmacist
checks, verifies, and documents that the automated pharmacy dispens-
ing system has been accurately filled each time the system is stocked;

(V) provide for an accountability record to be
maintained which documents all transactions relative to stocking
and removing medications from the automated pharmacy dispensing
system;
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(V) require a prospective drug regimen review
is conducted as specified in subsection (c)(2) of this section; and

(VIl) establish and make provisions for docu-
mentation of a preventative maintenance program for the automated
pharmacy dispensing system.

(if) A pharmacy which uses an automated pharmacy
dispensing system to fill prescription drug orders shall, at least annu-
ally, review its written policies and procedures, revise them if neces-
sary, and document the review.

(D) Recovery Plan. A pharmacy which uses an auto-
mated pharmacy dispensing system tofill prescription drug orders shall
maintain awritten plan for recovery from a disaster or any other situa-
tion which interrupts the ability of the automated pharmacy dispensing
system to provide services necessary for the operation of the pharmacy.
The written plan for recovery shall include:

(i) planning and preparation for maintaining phar-
macy services when an automated pharmacy dispensing system is ex-
periencing downtime;

(ii) procedures for response when an automated
pharmacy dispensing system is experiencing downtime;

(iii) procedures for the maintenance and testing of
the written plan for recovery; and

(iv) procedures for notification of the Board, each
patient of the pharmacy, and other appropriate agencies whenever an
automated pharmacy dispensing system experiences downtime for
more than two days of operation or aperiod of time which significantly
limits the pharmacy’s ability to provide pharmacy services.

(3) Fina check of prescriptions dispensed using an auto-
mated pharmacy dispensing system. For the purpose of §291.32(b)(2)
of thistitle (relating to Personnel), a pharmacist must perform the final
check of all prescriptions prior to delivery to the patient to ensure that
the prescription is dispensed accurately as prescribed.

(A) Thisfinal check shall be considered accomplished
if:
(i) acheck of the final product is conducted by a

pharmacist after the automated system has compl eted the prescription
and prior to delivery to the patient; or

(if) the following checks are conducted by a phar-
macist:

(I) if theautomated pharmacy dispensing system
contains bulk stock drugs, a pharmacist verifies that those drugs have
been accurately stocked as specified in paragraph (2)(C)(i)(1V) of this
subsection; and

(I1) apharmacist checks the accuracy of the data
entry of each original or new prescription drug order entered into the
automated pharmacy dispensing system.

(B) If the final check is accomplished as specified in
subparagraph (A)(ii) of this paragraph, the following additional re-
quirements must be met.

(i) The dispensing process must be fully automated
from the time the pharmacist rel eases the prescription to the automated
system until acompleted, |abeled prescription ready for delivery to the
patient is produced.

(i) The pharmacy has conducted initial testing and
has a continuous quality assurance program which documents that the

automated pharmacy dispensing system dispenses accurately as speci-
fied in paragraph (2)(A) and (B) of this subsection.

(iii) The automated pharmacy dispensing system
documents and maintains:

(1) the name(s), initials, or identification code(s)
of each pharmacist responsible for the checks outlined in subparagraph
(A)(ii) of this paragraph; and

(I1)  thename(s), initials, or identification code(s)
and specific activity(ies) of each pharmacist or pharmacy technician
who performs any other portion of the dispensing process.

(iv) Thepharmacy establishes mechanismsand pro-
ceduresto test the accuracy of the automated pharmacy dispensing sys-
tem at least every month rather than every six months as specified in
paragraph (2)(B) of this subsection.

(4) Automated checking device.

(A) For the purpose of this subsection, an automated
checking deviceis a fully automated device which confirms, after dis-
pensing but prior to delivery to the patient, that the correct drug and
strength has been labeled with the correct label for the correct patient.

(B) For the purpose of §291.32(b)(2) of thistitle, thefi-
nal check of adispensed prescription shall be considered accomplished
using an automated checking device provided:

(i) acheck of the fina product is conducted by a
pharmacist prior to delivery to the patient or the following checks are
performed by a pharmacist:

(I) the prepackaged drug used to fill the order is
checked by apharmacist who verifiesthat the drug islabeled and pack-
aged accurately; and

(I1) a pharmacist checks the accuracy of each
original or new prescription drug order.

(ii) the prescription is dispensed, labeled, and made
ready for delivery to the patient in compliance with Class A (Commu-
nity) Pharmacy rules; and

(iii) prior to delivery to the patient:

(I) the automated checking device confirms that
the correct drug and strength has been |abel ed with the correct |abel for
the correct patient; and

(I1) a pharmacist performs all other duties re-
quired to ensure that the prescription has been dispensed safely and
accurately as prescribed.

(C) If the fina check is accomplished as specified in
subparagraph (B) of this paragraph, the following additional require-
ments must be met.

(i) Thepharmacy has conducted initial testing of the
automated checking device and has a continuous quality assurance pro-
gram which documents that the automated checking device accurately
confirms that the correct drug and strength has been labeled with the
correct label for the correct patient.

(if) The pharmacy documents and maintains:

(1) the name(s), initials, or identification code(s)
of each pharmacist responsible for the checks outlined in subparagraph
(B)(i) of this paragraph; and

(I1)  the name(s) initials, or identification code(s)
and specific activity(ies) of each pharmacist or pharmacy technician
who perform any other portion of the dispensing process.
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(iii)  The pharmacy establishes mechanismsand pro-
cedures to test the accuracy of the automated checking device at least
monthly.

(5) Automated storage and distribution device. A phar-
macy may use an automated storage and distribution device to deliver
a previously verified prescription to a patient or patient’s agent when
the pharmacy is open or when the pharmacy is closed as specified in
subsection (b)(3)(B)(iii) of this section, provided:

(A) thedeviceis used to deliver refills of prescription
drug ordersand shall not be used to deliver new prescriptions as defined
by §291.31(26) of thistitle (Relating to Definitions);

(B) the automated storage and distribution device may
not be used to deliver a controlled substance;

(C) drugs stored in the automated storage and distribu-
tion device are stored at proper temperatures;

(D) the patient or patient’s agent is given the option to
use the system;

(E) the patient or patient’s agent has access to a phar-
macist for questions regarding the prescription at the pharmacy where
the automated storage and distribution deviceislocated, by atelephone
available at the pharmacy that connects directly to another pharmacy,
or by a telephone available at the pharmacy and a posted telephone
number to reach another pharmacy;

(F) the pharmacist-in-charge is responsible for the su-
pervision of the operation of the system,;

(G) the automated storage and distribution device has
been tested by the pharmacy and found to dispense prescriptions accu-
rately. The pharmacy shall make the results of such testing availableto
the board upon request;

(H) the automated storage and distribution device may
be loaded with previously verified prescriptions only by a pharmacist
or by pharmacy technicians or pharmacy technician trainees under the
direction and direct supervision of a pharmacist;

(1) the pharmacy will make the automated storage and
distribution device available for inspection by the board;

(J) the automated storage and distribution device islo-
cated within the pharmacy building whereby pharmacy staff has access
to the device from within the prescription department and patients have
access to the device from outside the prescription department. The de-
vice may not be located on an outside wall of the pharmacy and may
not be accessible from a drive-thru;

(K) theautomated storage and distribution deviceis se-
cure from access and removal of prescription drug orders by unautho-
rized individuas;

(L) the automated storage and distribution device has
adequate security system to prevent unauthorized access and to main-
tain patient confidentiality; and

(M) the automated storage and distribution device
records a digital image of the individual accessing the device to
pick-up a prescription and such record is maintained by the pharmacy
for two years.

§291.34. Records.
(@ Maintenance of records.

(1) Every inventory or other record required to be kept
under the provisions of §291.31 of this title (relating to Definitions),
§291.32 of this title (relating to Personnel), §291.33 of this title

(relating to Operational Standards), §291.34 of this title (relating to
Records), and §291.35 of this title (relating to Official Prescription
Requirements), contained in Community Pharmacy (Class A) shall be:

(A) kept by the pharmacy and be available, for at least
two years from the date of such inventory or record, for inspecting and
copying by the board or its representative and to other authorized local,
state, or federal law enforcement agencies; and

(B) supplied by the pharmacy within 72 hours, if re-
quested by an authorized agent of the Texas State Board of Pharmacy.
If the pharmacy maintains the records in an electronic format, the re-
quested records must be provided in a mutually agreeable electronic
format if specifically requested by the board or its representative. Fail-
ureto providetherecords set out in this section, either on site or within
72 hours, constitutes primafacie evidence of failure to keep and main-
tain records in violation of the Act.

(2) Records of controlled substances listed in Schedules |
and Il shall be maintained separately from all other records of the phar-
macy.

(3) Records of controlled substances, other than prescrip-
tion drug orders, listed in Schedules 111 - V shall be maintained sep-
arately or readily retrievable from all other records of the pharmacy.
For purposes of this subsection, readily retrievable meansthat the con-
trolled substances shall be asterisked, red-lined, or in some other man-
ner readily identifiable apart from al other items appearing on the
record.

(4) Records, except when specifically required to be main-
tained in original or hard-copy form, may be maintained in an alterna-
tive data retention system, such as a data processing system or direct
imaging system provided:

(A) the records maintained in the alternative system
contain al of the information required on the manual record; and

(B) thedata processing system is capable of producing
a hard copy of the record upon the request of the board, its represen-
tative, or other authorized local, state, or federal law enforcement or
regulatory agencies.

(b) Prescriptions.
(1) Professional responsibility.

(A) Pharmacistsshall exercise sound professional judg-
ment with respect to the accuracy and authenticity of any prescription
drug order they dispense. If the pharmacist questions the accuracy or
authenticity of a prescription drug order, he/she shall verify the order
with the practitioner prior to dispensing.

(B) Priortodispensing aprescription, pharmacists shall
determine, in the exercise of sound professional judgment, that the pre-
scriptionisavalid prescription. A pharmacist may not dispense apre-
scription drug if the pharmacist knows or should have known that the
prescription was issued on the basis of an Internet-based or telephonic
consultation without a valid patient-practitioner relationship.

(C) Subparagraph (B) of this paragraph does not pro-
hibit a pharmacist from dispensing a prescription when a valid pa
tient-practitioner relationship is not present in an emergency situation
(e.g. apractitioner taking calls for the patient’s regular practitioner).

(2) Written prescription drug orders.
(A) Practitioner’'s signature.

(i) Except as noted in clause (ii) of this subpara-
graph, written prescription drug orders shall be:
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(1) manually signed by the practitioner; or

(I1) electronically signed by the practitioner us-
ing a system which electronically replicates the practitioner’s manual
signature on the written prescription, provided:

(-&) that security features of the system re-
quire the practitioner to authorize each use; and

(-b-) the prescription is printed on paper that
is designed to prevent unauthorized copying of a completed prescrip-
tion and to prevent the erasure or modification of information written
on the prescription by the prescribing practitioner. (For example, the
paper contains security provisions against copying that resultsin some
indication on the copy that it is a copy and therefore render the pre-
scription null and void.)

(ii) Prescription drug orders for Schedule Il con-
trolled substances shall be issued on an official prescription form as
required by the Texas Controlled Substances Act, 8481.075, and be
manually signed by the practitioner.

(iii) A practitioner may sign a prescription drug or-
der in the same manner as he would sign a check or legal document,
e.g. JH. Smith or John H. Smith.

(iv) Rubber stamped or otherwise reproduced signa-
tures may not be used except as authorized in clause (i) of this subpara-

graph.

(v) Theprescription drug order may not be signed by
apractitioner’s agent but may be prepared by an agent for the signature
of a practitioner. However, the prescribing practitioner is responsible
in case the prescription drug order does not conform in all essential
respects to the law and regulations.

(B) Prescription drug orders written by practitionersin
another state.

(i) Dangerous drug prescription orders. A pharma-
cist may dispense a prescription drug order for dangerous drugs issued
by practitioners in a state other than Texas in the same manner as pre-
scription drug orders for dangerous drugs issued by practitioners in
Texas are dispensed.

(ii) Controlled substance prescription drug orders.

(I) A pharmacist may dispense prescription drug
order for controlled substances in Schedule I1 issued by a practitioner
in another state provided:

(-&) the prescription is filled in compliance
with awritten plan approved by the Director of the Texas Department
of Public Safety in consultation with the Board, which provides the
manner in which the dispensing pharmacy may fill a prescription for a
Schedule Il controlled substance;

(-b-) theprescription drug order isan original
written prescription issued by a person practicing in another state and
licensed by another state as a physician, dentist, veterinarian, or po-
diatrist, who has a current federal Drug Enforcement Administration
(DEA) registration number, and who may legally prescribe Schedule
Il controlled substances in such other state; and

(-c-) the prescription drug order is not dis-
pensed after the end of the seventh day after the date on which the
prescription is issued.

(I A pharmacist may dispense prescription
drug orders for controlled substances in Schedule 111, 1V, or V issued
by a physician, dentist, veterinarian, or podiatrist in another state
provided:

(-&) the prescription drug order is a written,
oral, or telephonically or electronically communicated prescription, as

allowed by the DEA issued by a person practicing in another state and
licensed by another state as a physician, dentist, veterinarian, or podia-
trist, who has a current federal DEA registration number, and who may
legally prescribe Schedule 11, 1V, or V controlled substances in such
other state;

(-b-) the prescription drug order is not dis-
pensed or refilled morethan six monthsfrom theinitial date of issuance
and may not be refilled more than five times; and

(-c-) if there are no refill instructions on the
original prescription drug order (which shall be interpreted as no re-
fills authorized) or if all refills authorized on the original prescription
drug order have been dispensed, a new prescription drug order is ob-
tained from the prescribing practitioner prior to dispensing any addi-
tional quantities of controlled substances.

(C) Prescription drug orders written by practitionersin
the United Mexican States or the Dominion of Canada.

(i) Controlled substance prescription drug orders. A
pharmacist may not dispense a prescription drug order for a Schedule
I1, 111, 1V, or V controlled substance issued by a practitioner in the Do-
minion of Canada or the United Mexican States.

(i) Dangerous drug prescription drug orders. A
pharmacist may dispense a dangerous drug prescription issued by a
person licensed in the Dominion of Canada or the United Mexican
States as a physician, dentist, veterinarian, or podiatrist provided:

(I) theprescription drug order isan original writ-
ten prescription; and

(I1) if there are no refill instructions on the orig-
inal written prescription drug order (which shall be interpreted as no
refills authorized) or if all refills authorized on the original written pre-
scription drug order have been dispensed, a new written prescription
drug order shall be obtained from the prescribing practitioner prior to
dispensing any additional quantities of dangerous drugs.

(D) Prescription drug orders carried out or signed by an
advanced practice nurse or physician assistant.

(i) A pharmacist may dispense a prescription drug
order which is carried out or signed by an advanced practice nurse or
physician assistant provided the advanced practice nurse or physician
assistant is practicing in accordance with Subtitle B, Chapter 157, Oc-
cupations Code.

(if) Each practitioner shall designate in writing the
name of each advanced practice nurse or physician assistant autho-
rized to carry out or sign a prescription drug order pursuant to Subtitle
B, Chapter 157, Occupations Code. A list of the advanced practice
nurses or physician assistants designated by the practitioner must be
maintained in the practitioner’s usual place of business. On request by
a pharmacist, a practitioner shall furnish the pharmacist with a copy
of the written authorization for a specific advanced practice nurse or
physician assistant.

(E) Prescription drug orders for Schedule 11 controlled
substances. No Schedule |1 controlled substance may be dispensed
without awritten prescription drug order of apractitioner on an official
prescription form as required by the Texas Controlled Substances Act,
§481.075.

(3) Verbal prescription drug orders.

(A) A verbal prescription drug order from apractitioner
or apractitioner’s designated agent may only be received by apharma-
cist or apharmacist-intern under the direct supervision of apharmacist.
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(B) A practitioner shall designatein writing the name of
each agent authorized by the practitioner to communicate prescriptions
verbally for the practitioner. The practitioner shall maintain at the prac-
titioner’s usual place of business a list of the designated agents. The
practitioner shall provide apharmacist with a copy of the practitioner’s
written authorization for a specific agent on the pharmacist’s request.

(C) A pharmacist may not dispense a verba prescrip-
tion drug order for a dangerous drug or a controlled substance issued
by a practitioner licensed in the Dominion of Canada or the United
Mexican States unless the practitioner isalso licensed in Texas.

(4) Electronic prescription drug orders. For the purpose of
this subsection, prescription drug orders shall be considered the same
as verbal prescription drug orders.

(A) Anelectronic prescription drug order may betrans-
mitted by a practitioner or a practitioner’s designated agent:

(i) directly to a pharmacy; or

(if) through the use of a data communication device
provided:

(1) the confidential prescription information is
not altered during transmission; and

(I1)  confidential patient information is not ac-
cessed or maintained by the operator of the data communication device
other than for legal purposes under federal and state law.

(B) A practitioner shall designate in writing the name
of each agent authorized by the practitioner to electronically transmit
prescriptions for the practitioner. The practitioner shall maintain at the
practitioner’s usua place of business a list of the designated agents.
The practitioner shall provide a pharmacist with a copy of the practi-
tioner’s written authorization for a specific agent on the pharmacist’'s
request.

(C) A pharmacist may not dispense an electronic pre-
scription drug order for a

(i) Schedule Il controlled substance, except as au-
thorized for faxed prescriptions in 8481.074, Health and Safety Code;
or

(if) dangerous drug or controlled substance issued
by a practitioner licensed in the Dominion of Canada or the United
Mexican States unless the practitioner is also licensed in Texas.

(5) Original prescription drug order records.

(A) Original prescriptions may be dispensed only in ac-
cordancewith the prescriber’ s authorization asindicated on the original
prescription drug order including clarifications to the order given to the
pharmacist by the practitioner or the practitioner’s agent and recorded
on the prescription.

(B) Origina prescriptions shall be maintained by the
pharmacy in numerical order and remain legible for a period of two
years from the date of filling or the date of the last refill dispensed.

(C) If an origina prescription drug order is changed,
such prescription order shall be invalid and of no further force and
effect; if additional drugs are to be dispensed, a new prescription drug
order with a new and separate number is required.

(D) Oiriginal prescriptions shall be maintained in three
separate files as follows:

(i) prescriptions for controlled substances listed in
Schedule I1;

(ii) prescriptions for controlled substances listed in
Schedules |11 - V; and

(iii)  prescriptions for dangerous drugs and nonpre-
scription drugs.

(E) Original prescription records other than prescrip-
tionsfor Schedule I controlled substances may be stored on microfilm,
microfiche, or other system which is capable of producing adirect im-
age of theoriginal prescription record, e.g., digitalized imaging system.
If original prescription records are stored in a direct imaging system,
the following is applicable:

(i) therecord of refills recorded on the original pre-
scription must also be stored in this system;

(if) the original prescription records must be main-
tained in numerical order and separated in three files as specified in
subparagraph (D) of this paragraph; and

(iii)  the pharmacy must provideimmediate accessto
equipment necessary to render the records easily readable.

(6) Prescription drug order information.
(A) All origina prescriptions shall bear:

(i) name of the patient, or if such drugisfor an ani-
mal, the species of such animal and the name of the owner;

(ii) address of the patient, provided, however, apre-
scription for a dangerous drug is not required to bear the address of
the patient if such addressisreadily retrievable on another appropriate,
uniformly maintained pharmacy record, such as medication records;

(iii) name, and if for a controlled substance, the ad-
dress and DEA registration number of the practitioner;

(iv) name and strength of the drug prescribed;
(V) quantity prescribed;
(vi) directionsfor use;

(vii) intended usefor the drug unlessthe practitioner
determines the furnishing of thisinformation is not in the best interest
of the patient; and

(viii) date of issuance.

(B) Alloriginal electronic prescription drug ordersshall
bear:

(i) name of the patient, if such drugisfor ananimal,
the species of such animal, and the name of the owner;

(ii) address of the patient, provided, however, apre-
scription for a dangerous drug is not required to bear the address of
the patient if such addressisreadily retrievable on another appropriate,
uniformly maintained pharmacy record, such as medication records;

(iii) name, and if for a controlled substance, the ad-
dress and DEA registration number of the practitioner;

(iv) name and strength of the drug prescribed,;
(v) quantity prescribed;
(vi) directionsfor use;

(vii) indications for use, unless the practitioner de-
termines the furnishing of thisinformation is not in the best interest of
the patient;

(viii) date of issuance;
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(ix) a statement which indicates that the prescrip-
tion has been electronically transmitted (e.g., Faxed to or electronically
transmitted to);

(X) name, address, and electronic access number of
the pharmacy to which the prescription was transmitted;

(xi) telephone number of the prescribing practi-
tioner;

(xii) date the prescription drug order was €electroni-
cally transmitted to the pharmacy, if different from the date of issuance
of the prescription; and

(xiii) if transmitted by a designated agent, the full
name of the designated agent.

(C) All original written prescriptions carried out or
signed by an advanced practice nurse or physician assistant in accor-
dance with Subtitle B, Chapter 157, Occupations Code, shall bear:

(i) name and address of the patient;

(i) name, address, telephone number, and if the pre-
scription is for a controlled substance, the DEA number of the super-
vising practitioner;

(iii) name, identification number, original signature
and if the prescription is for a controlled substance, the DEA number
of the advanced practice nurse or physician assistant;

(iv) address and telephone number of the clinic at
which the prescription drug order was carried out or signed;

(v) name, strength, and quantity of the drug;
(vi) directions for use;

(vii) indications for use, if appropriate;

(viii) date of issuance; and

(ix) number of refills authorized.

(D) At the time of dispensing, a pharmacist is respon-
sible for documenting the following information on either the original
hard-copy prescription or in the pharmacy’s data processing system:

(i) unique identification number of the prescription
drug order;

(if) initials or identification code of the dispensing
pharmacist;

(i) effective January 1, 2009, initials or identifica-
tion code of the pharmacy technician or pharmacy technician trainee
performing data entry of the prescription, if applicable;

(iv) quantity dispensed, if different from the quantity
prescribed;

(v) date of dispensing, if different from the date of
issuance;

(vi) brand name or manufacturer of the drug product
actually dispensed, if the drug was prescribed by generic name or if a
drug product other than the one prescribed was dispensed pursuant to
the provisions of the Act, Chapters 562 and 563; and

(vii) effective June 1, 2010, for each new prescrip-
tion theinitials or identification code of the pharmacist responsible for
providing counseling.

(7) Réfills.

(A) Refills may be dispensed only in accordance with
the prescriber’s authorization as indicated on the original prescription
drug order.

(B) If therearenorefill instructions on the original pre-
scription drug order (which shall beinterpreted as no refills authorized)
or if al refills authorized on the original prescription drug order have
been dispensed, authorization from the prescribing practitioner shall be
obtained prior to dispensing any refills.

(C) Réefills of prescription drug orders for dangerous
drugs or nonprescription drugs.

(i) Prescription drug orders for dangerous drugs or
nonprescription drugs may not be refilled after one year from the date
of issuance of the original prescription drug order.

(if) If oneyear has expired from the date of issuance
of an origina prescription drug order for a dangerous drug or non-
prescription drug, authorization shall be obtained from the prescribing
practitioner prior to dispensing any additional quantities of the drug.

(D) Réfillsof prescription drug ordersfor Schedulesll|
- V controlled substances.

(i) Prescription drug orders for Schedules Il1 - V
controlled substances may not be refilled more than five times or after
six months from the date of issuance of the original prescription drug
order, whichever occurs first.

(ii) If aprescription drug order for aSchedulelll, IV,
or V controlled substance has been refilled atotal of fivetimesor if six
months have expired from the date of issuance of the original prescrip-
tion drug order, whichever occursfirst, anew and separate prescription
drug order shall be obtained from the prescribing practitioner prior to
dispensing any additional quantities of controlled substances.

(E) If apharmacist is unable to contact the prescribing
practitioner after a reasonable effort, a pharmacist may exercise his
professional judgment in refilling a prescription drug order for adrug,
other than a controlled substance listed in Schedule 11, without the au-
thorization of the prescribing practitioner, provided:

(i) failureto refill the prescription might result in an
interruption of atherapeutic regimen or create patient suffering;

(if) the quantity of prescription drug dispensed does
not exceed a 72-hour supply;

(iif) the pharmacist informs the patient or the pa-
tient’s agent at the time of dispensing that the refill is being provided
without such authorization and that authorization of the practitioner is
required for future refills;

(iv) the pharmacist informs the practitioner of the
emergency refill at the earliest reasonable time;

(v) the pharmacist maintains a record of the emer-
gency refill containing the information required to be maintained on a
prescription as specified in this subsection;

(vi) the pharmacist affixes alabel to the dispensing
container as specified in §291.33(c)(7) of thistitle; and

(vii) if the prescription was initially filled at another
pharmacy, the pharmacist may exercise his professiona judgment in
refilling the prescription provided:

(I) the patient has the prescription container, la-
bel, receipt or other documentation from the other pharmacy which
contains the essentia information;
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(I1) &fter a reasonable effort, the pharmacist is
unableto contact the other pharmacy to transfer the remaining prescrip-
tion refills or there are no refills remaining on the prescription;

(1) the pharmacist, in his professiona judg-
ment, determines that such a request for an emergency refill is
appropriate and meets the requirements of clause (i) of this subpara-
graph; and

(IV) the pharmacist complies with the require-
ments of clauses (ii) - (vi) of this subparagraph.

(F) If anatural or manmade disaster has occurred that
prohibits the pharmacist from being able to contact the practitioner, a
pharmacist may exercise his professional judgment in refilling a pre-
scription drug order for adrug, other than a controlled substance listed
in Schedule I, without the authorization of the prescribing practitioner,
provided:

(i) failureto refill the prescription might result in an
interruption of atherapeutic regimen or create patient suffering;

(ii) the quantity of prescription drug dispensed does
not exceed a 30-day supply;

(iii) the governor has declared a state of disaster;

(iv) the board, through the executive director, has
notified pharmacies that pharmacists may dispense up to a 30-day sup-
ply of prescription drugs;

(v) the pharmacist informs the patient or the pa-
tient’s agent at the time of dispensing that the refill is being provided
without such authorization and that authorization of the practitioner is
required for future refills;

(vi) the pharmacist informs the practitioner of the
emergency refill at the earliest reasonable time;

(vii) the pharmacist maintains a record of the emer-
gency refill containing the information required to be maintained on a
prescription as specified in this subsection;

(viii) the pharmacist affixes alabel to the dispensing
container as specified in §291.33(c)(7) of thistitle; and

(ix) if the prescription was initialy filled at another
pharmacy, the pharmacist may exercise his professional judgment in
refilling the prescription provided:

(I) the patient has the prescription container, la-
bel, receipt or other documentation from the other pharmacy which
contains the essential information;

(I)  after a reasonable effort, the pharmacist is
unableto contact the other pharmacy to transfer theremaining prescrip-
tion refills or there are no refills remaining on the prescription;

(1) the pharmacist, in his professional judg-
ment, determines that such a request for an emergency refill is
appropriate and meets the requirements of clause (i) of this subpara-
graph; and

(IV) the pharmacist complies with the require-
ments of clauses (ii) - (viii) of this subparagraph.
(c) Patient medication records.
(1) A patient medication record system shall be maintained

by the pharmacy for patients to whom prescription drug orders are dis-
pensed.

(2) The patient medication record system shall provide
for the immediate retrieval of information for the previous 12 months

which is necessary for the dispensing pharmacist to conduct a prospec-
tive drug regimen review at the time a prescription drug order is
presented for dispensing.

(3) Thepharmacist-in-charge shall assure that areasonable
effort is made to obtain and record in the patient medication record at
least the following information:

(A) full name of the patient for whom the drug is pre-
scribed;

(B) address and telephone number of the patient;
(C) patient’s age or date of birth;
(D) patient’s gender;

(E) any known allergies, drug reactions, idiosyncrasies,
and chronic conditions or disease states of the patient and the identity
of any other drugs currently being used by the patient which may relate
to prospective drug regimen review;

(F) pharmacist’'s comments relevant to the individua’s
drug therapy, including any other information unique to the specific
patient or drug; and

(G) alistof all prescription drug orders dispensed (new
and refill) to the patient by the pharmacy during thelast two years. Such
list shall contain the following information:

(i) date dispensed;

(i) name, strength, and quantity of the drug dis-
pensed,

(iii)  prescribing practitioner’s name;

(iv) unique identification number of the prescrip-
tion; and

(v) name or initials of the dispensing pharmacists.

(4) A patient medication record shall be maintained in the
pharmacy for two years. If patient medication records are maintained
in adata processing system, all of the information specified in this sub-
section shall be maintained in aretrievable form for two years and in-
formation for the previous 12 months shall be maintained on-line. Ef-
fective January 1, 2009, a patient medication record must contain doc-
umentation of any modification, change, or manipulation to a patient
profile.

(5) Nothing in this paragraph shall be construed as requir-
ing a pharmacist to obtain, record, and maintain patient information
other than prescription drug order information when a patient or pa-
tient’s agent refuses to provide the necessary information for such pa-
tient medication records.

(d) Prescription drug order records maintained in a manual
system.

(1) Original prescriptions shall be maintained in threefiles
as specified in subsection (b)(5)(C) of this section.

) Réiills.

(A) Each time a prescription drug order is refilled, a
record of such refill shall be made:

(i) on the back of the prescription by recording
the date of dispensing, the written initials or identification code of
the dispensing pharmacist, effective January 1, 2009, the initials or
identification code of the pharmacy technician or pharmacy technician
trainee preparing the prescription label, if applicable, and the amount
dispensed. (If the pharmacist merely initials and dates the back of the
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prescription drug order, he or she shall be deemed to have dispensed a
refill for the full face amount of the prescription drug order); or

(if) on another appropriate, uniformly maintained,
readily retrievable record, such as medication records, which indicates
by patient name the following information:

(1)  unique identification number of the prescrip-
tion;

(I1)  name and strength of the drug dispensed;
(I11)  date of each dispensing;
(IV) quantity dispensed at each dispensing;

(V) initials or identification code of the dispens-
ing pharmacist;

(VI) effectiveJanuary 1, 2009, initialsor identifi-
cation code of the pharmacy technician or pharmacy technician trainee
preparing the prescription label, if applicable; and

(VII) total number of refills for the prescription.

(B) If refill records are maintained in accordance with
subparagraph (A)(ii) of this paragraph, refill recordsfor controlled sub-
stances in Schedules |11 - V shall be maintained separately from refill
records of dangerous drugs and nonprescription drugs.

(3) Authorization of refills. Practitioner authorization for
additional refills of a prescription drug order shall be noted on the orig-
inal prescription, in addition to the documentation of dispensing the
refill.

(4) Transfer of prescription drug order information. For the
purpose of refill or initial dispensing, the transfer of original prescrip-
tion drug order information is permissible between pharmacies, subject
to the following requirements:

(A) the transfer of original prescription drug order in-
formation for controlled substances listed in Schedule 11, IV, or V is
permissible between pharmacies on a one-time basis;

(B) the transfer of original prescription drug order
information for dangerous drugs is permissible between pharmacies
without limitation up to the number of originally authorized refills;

(C) thetransferiscommunicated directly between phar-
macists and/or pharmacist interns;

(D) both the original and the transferred prescription
drug order are maintained for a period of two years from the date of
last refill;

(E) thepharmacist or pharmacist intern transferring the
prescription drug order information shall:

(i) write the word "void" on the face of the invali-
dated prescription drug order; and

(ii) record on the reverse of theinvalidated prescrip-
tion drug order the following information:

(I) the name, address, and if a controlled sub-
stance, the DEA registration number of the pharmacy to which such
prescription drug order is transferred;

(1) the name of the pharmacist or pharmacist in-
tern receiving the prescription drug order information;

(1) thename of the pharmacist or pharmacist in-
tern transferring the prescription drug order information; and

(V) thedate of the transfer;

(F) the pharmacist or pharmacist intern receiving the
transferred prescription drug order information shall:

(i) writetheword "transfer" on the face of the trans-
ferred prescription drug order; and

(ii) record onthetransferred prescription drug order
the following information:

(I) original date of issuance and date of dispens-
ing or receipt, if different from date of issuance;

(I1) original prescription number and the number
of refills authorized on the original prescription drug order;

(1) number of valid refills remaining and the
date of last refill, if applicable;

(IV) name, address, and if acontrolled substance,
the DEA registration number of the pharmacy from which such pre-
scription information is transferred; and

(V) name of the pharmacist or pharmacist intern
transferring the prescription drug order information.

(5) A pharmacist or pharmacist intern may not refuse to
transfer original prescription information to another pharmacist or
pharmacist intern who is acting on behalf of a patient and who is
making a request for this information as specified in paragraph (4) of
this subsection.

(6) Effective January 1, 2009, each time a modification,
change, or manipulation is made to a record of dispensing, documen-
tation of such change shall be recorded on the back of the prescription
or on another appropriate, uniformly maintained, readily retrievable
record, such as medication records. The documentation of any modifi-
cation, change, or manipulation to arecord of dispensing shall include
the identification of the individual responsible for the alteration.

(e) Prescription drug order records maintained in a data pro-
cessing system.

(1) General requirements for records maintained in a data
processing system.

(A) Compliance with data processing system require-
ments. If a Class A (community) pharmacy’s data processing system
isnot in compliance with this subsection, the pharmacy must maintain
a manual recordkeeping system as specified in subsection (d) of this
section.

(B) Oiriginal prescriptions. Original prescriptions shall
be maintained in three files as specified in subsection (b)(5)(C) of this
section.

(C) Requirements for backup systems.

(i) The pharmacy shall maintain a backup copy of
information stored in the data processing system using disk, tape, or
other electronic backup system and update this backup copy on areg-
ular basis, at least monthly, to assure that datais not lost due to system
failure.

(ii) Data processing systems shall have a workable
(electronic) data retention system which can produce an audit trail of
drug usage for the preceding two years as specified in paragraph (2)(G)
of this subsection.

(D) Change or discontinuance of a data processing sys-
tem.

(i) Recordsof dispensing. A pharmacy that changes
or discontinues use of a data processing system must:
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(I) transfer the records of dispensing to the new
data processing system; or

(1) purge the records of dispensing to a printout
which contains the same information required on the daily printout as
specified in paragraph (2)(B) of this subsection. The information on
thishard-copy printout shall be sorted and printed by prescription num-
ber and list each dispensing for this prescription chronologically.

(ii) Other records. A pharmacy that changes or dis-
continues use of a data processing system must:

(I) transfer therecordsto the new dataprocessing
system; or

(I1)  purge the records to a printout which con-
tains al of the information required on the original document.

(iii) Maintenance of purged records. Information
purged from a data processing system must be maintained by the
pharmacy for two years from the date of initial entry into the data
processing system.

(E) Lossof data. The pharmacist-in-charge shall report
to the board in writing any significant loss of information from the data
processing system within 10 days of discovery of the loss.

(2) Records of dispensing.

(A) Each time a prescription drug order isfilled or re-
filled, a record of such dispensing shall be entered into the data pro-
cessing system.

(B) EffectiveJanuary 1, 2009, eachtimeamodification,
change or manipulation is made to a record of dispensing, documen-
tation of such change shall be recorded in the data processing system.
The documentation of any modification, change, or manipulation to a
record of dispensing shall include the identification of the individual
responsible for the ateration. Should the data processing system not
be able to record amodification, change, or manipulation to arecord of
dispensing, the information should be clearly documented on the hard-
copy prescription.

(C) The data processing system shall have the capacity
to produce a daily hard-copy printout of al origina prescriptions dis-
pensed and refilled. Thishard-copy printout shall contain thefollowing
information:

(i) unique identification number of the prescription;
(ii) date of dispensing;

(iii) patient name;

(iv) prescribing practitioner’s name;

(v) name and strength of the drug product actually
dispensed; if generic name, the brand name or manufacturer of drug
dispensed;

(vi) quantity dispensed;

(vii) initials or an identification code of the dispens-
ing pharmacist;

(viii) effective January 1, 2009, initials or an iden-
tification code of the pharmacy technician or pharmacy technician
trainee performing data entry of the prescription, if applicable;

(ix) if not immediately retrievable via CRT display,
the following shall also be included on the hard-copy printout:

(I) patient’s address;
(I1) prescribing practitioner’s address;

(1) practitioner’'s DEA registration number, if
the prescription drug order is for a controlled substance;

(IV) quantity prescribed, if different from the
quantity dispensed;

(V) date of issuance of the prescription drug or-
der, if different from the date of dispensing; and

(V1) total number of refills dispensed to date for
that prescription drug order; and

(x) effective January 1, 2009, any changes made to
arecord of dispensing.

(D) The daily hard-copy printout shall be produced
within 72 hours of the date on which the prescription drug orders were
dispensed and shall be maintained in a separate file at the pharmacy.
Records of controlled substances shall be readily retrievable from
records of noncontrolled substances.

(E) Eachindividual pharmacist who dispenses or refills
aprescription drug order shall verify that the dataindicated on the daily
hard-copy printout is correct, by dating and signing such document in
the same manner assigning acheck or legal document (e.g., J.H. Smith,
or John H. Smith) within seven days from the date of dispensing.

(F) Inlieuof the printout described in subparagraph (C)
of this paragraph, the pharmacy shall maintain a log book in which
each individual pharmacist using the data processing system shall sign
a statement each day, attesting to the fact that the information entered
into the data processing system that day has been reviewed by him
or her and is correct as entered. Such log book shall be maintained
at the pharmacy employing such a system for a period of two years
after thedate of dispensing; provided, however, that the data processing
system can produce the hard-copy printout on demand by an authorized
agent of the Texas State Board of Pharmacy. If no printer is available
on site, the hard-copy printout shall be available within 72 hours with
a certification by the individual providing the printout, which states
that the printout is true and correct as of the date of entry and such
information has not been altered, amended, or modified.

(G) The pharmacist-in-charge is responsible for the
proper maintenance of such records and responsible that such data
processing system can produce the records outlined in this section and
that such system isin compliance with this subsection.

(H) Thedataprocessing system shall be capable of pro-
ducing ahard-copy printout of an audit trail for all dispensings (original
and refill) of any specified strength and dosage form of a drug (by ei-
ther brand or generic name or both) during a specified time period.

(i) Such audit trail shall contain al of the informa-
tion required on the daily printout as set out in subparagraph (C) of this

paragraph.

(ii) The audit trail required in this subparagraph
shall be supplied by the pharmacy within 72 hours, if requested by an
authorized agent of the Texas State Board of Pharmacy.

(I) Failureto provide the records set out in this subsec-
tion, either on site or within 72 hours constitutes prima facie evidence
of failure to keep and maintain recordsin violation of the Act.

(J) Thedataprocessing system shall provide on-linere-
trieval (via CRT display or hard-copy printout) of the information set
out in subparagraph (C) of this paragraph of:

(i) the origina controlled substance prescription
drug orders currently authorized for refilling; and
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(ii) the current refill history for Schedules I, IV,
and V controlled substances for the immediately preceding six-month
period.

(K) Intheevent that a pharmacy which uses adata pro-
cessing system experiences system downtime, the following is appli-
cable:

(i) anauxiliary procedure shall ensurethat refillsare
authorized by the original prescription drug order and that the maxi-
mum number of refills has not been exceeded or authorization from the
prescribing practitioner shall be obtained prior to dispensing a refill;
and

(if) @l of the appropriate data shall be retained for
on-line data entry as soon as the system is available for use again.

(3) Authorization of refills. Practitioner authorization for
additional refills of a prescription drug order shall be noted asfollows:

(A) on the hard-copy prescription drug order;
(B) onthe daily hard-copy printout; or
(C) viathe CRT display.

(4) Transfer of prescription drug order information. For the
purpose of refill or initial dispensing, the transfer of original prescrip-
tion drug order information is permissible between pharmacies, subject
to the following reguirements.

(A) Thetransfer of origina prescription drug order in-
formation for controlled substances listed in Schedule lll, 1V, or V is
permissible between pharmacies on a one-time basis only. However,
pharmacies electronically sharing a rea-time, on-line database may
transfer up to the maximum refills permitted by law and the prescriber’s
authorization.

(B) The transfer of origina prescription drug order
information for dangerous drugs is permissible between pharmacies
without limitation up to the number of originally authorized refills.

(C) The transfer is communicated directly between
pharmacists and/or pharmacist interns orally by telephone or via
facsimile or as authorized in paragraph (5) of this subsection. A
transfer completed as authorized in paragraph (5) of this subsection
may be initiated by a pharmacy technician or pharmacy technician
trainee acting under the direct supervision of a pharmacist.

(D) Both the original and the transferred prescription

drug orders are maintained for a period of two years from the date of
last refill.

(E) Thepharmacist or pharmacist intern transferring the
prescription drug order information shall:

(i) write the word "void" on the face of the invali-
dated prescription drug order; and

(if) record on thereverse of theinvalidated prescrip-
tion drug order the following information:

(1) the name, address, and if a controlled sub-
stance, the DEA registration number of the pharmacy to which such
prescription is transferred;

(1) the name of the pharmacist or pharmacist in-
tern receiving the prescription drug order information;

(111)  the name of the pharmacist or pharmacist in-
tern transferring the prescription drug order information; and

(IV) the date of the transfer.

(F) The pharmacist or pharmacist intern receiving the
transferred prescription drug order information shall:

(i) writetheword "transfer" on the face of the trans-
ferred prescription drug order; and

(ii) record onthetransferred prescription drug order
the following information:

(I) original date of issuance and date of dispens-
ing or receipt, if different from date of issuance;

(I1) original prescription number and the number
of refills authorized on the original prescription drug order;

(1) number of valid refills remaining and the
date of last refill, if applicable;

(IV) name, address, and if acontrolled substance,
the DEA registration number of the pharmacy from which such pre-
scription drug order information is transferred; and

(V) name of the pharmacist or pharmacist intern
transferring the prescription drug order information.

(G) Prescription drug orders may not be transferred by
non-electronic means during periods of downtime except on consul-
tation with and authorization by a prescribing practitioner; provided
however, during downtime, a hard copy of a prescription drug order
may be made available for informational purposes only, to the patient,
apharmacist or pharmacist intern, and the prescription may be read to
a pharmacist or pharmacist intern by telephone.

(H) Theoriginal prescription drug order shall be inval-
idated in the data processing system for purposes of filling or refilling,
but shall be maintained in the data processing system for refill history
pUrposes.

(I) If the data processing system has the capacity to
store all the information required in subparagraphs (E) and (F) of this
paragraph, the pharmacist is not required to record this information on
the original or transferred prescription drug order.

(J) Thedataprocessing system shall have a mechanism
to prohibit the transfer or refilling of controlled substance prescription
drug orders which have been previously transferred.

(5) Electronic transfer of prescription drug order infor-
mation between pharmacies. Pharmacies electronically accessing
the same prescription drug order records may electronically transfer
prescription information if the following requirements are met.

(A) Theoriginal prescription is voided and the foll ow-
ing information is documented in the records of the transferring phar-
macy:

(i) the name, address, and if a controlled substance,

the DEA registration humber of the pharmacy to which such prescrip-
tion is transferred;

(ii) the name of the pharmacist or pharmacist intern
receiving the prescription drug order information; and

(iii) the date of the transfer.

(B) Pharmacies not owned by the same person may
electronically access the same prescription drug order records, pro-
vided the owner or chief executive officer of each pharmacy signs an
agreement allowing access to such prescription drug order records.

(C) An electronic transfer between pharmacies may be
initiated by a pharmacy technician or pharmacy technician trainee act-
ing under the direct supervision of a pharmacist.
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(6) A pharmacist or pharmacist intern may not refuse to
transfer origina prescription information to another pharmacist or
pharmacist intern who is acting on behalf of a patient and who is
making a request for this information as specified in paragraphs (4)
and (5) of this subsection.

(f) Limitation to one type of recordkeeping system. When fil-
ing prescription drug order information a pharmacy may use only one
of the two systems described in subsection (d) or (€) of this section.

(9) Distribution of controlled substancesto another registrant.
A pharmacy may distribute controlled substances to a practitioner, an-
other pharmacy, or other registrant, without being registered to distrib-
ute, under the following conditions.

(1) The registrant to whom the controlled substance is to
be distributed is registered under the Controlled Substances Act to dis-
pense that controlled substance.

(2) The total number of dosage units of controlled sub-
stances distributed by a pharmacy may not exceed 5.0% of al con-
trolled substances dispensed and distributed by the pharmacy during
the 12-month period in which the pharmacy isregistered; if at any time
it does exceed 5.0%, the pharmacy is required to obtain an additional
registration to distribute controlled substances.

(3) If the distribution is for a Schedule II, 1V, or V con-
trolled substance, arecord shall be maintained which indicates:

(A) the actual date of distribution;

(B) the name, strength, and quantity of controlled sub-
stances distributed;

(C) thename, address, and DEA registration number of
the distributing pharmacy; and

(D) thename, address, and DEA registration number of
the pharmacy, practitioner, or other registrant to whom the controlled
substances are distributed.

(4) If the distribution is for a Schedule | or Il controlled
substance, the following is applicable.

(A) Thepharmacy, practitioner, or other registrant who
isreceiving the controlled substances shall issue Copy 1 and Copy 2 of
aDEA order form (DEA 222C) to the distributing pharmacy.

(B) Thedistributing pharmacy shall:

(i) complete the area on the DEA order form (DEA
222C) titled "To Be Filled in by Supplier”;

(i) maintain Copy 1 of the DEA order form (DEA
222C) at the pharmacy for two years; and

(iii) forward Copy 2 of the DEA order form (DEA
222C) to the Divisional Office of the Drug Enforcement Administra-
tion.

(h) Other records. Other records to be maintained by a phar-
macy:

(1) apermanent log of the initials or identification codes
which will identify each dispensing pharmacist by name (theinitials or
identification code shall be unique to ensure that each pharmacist can
be identified, i.e., identical initials or identification codes shall not be
used);

(2) Copy 3of DEA order form (DEA 222C) which hasbeen
properly dated, initialed, and filed, and all copies of each unaccepted or
defective order form and any attached statements or other documents;

(3) ahard copy of the power of attorney to sign DEA 222C
order forms (if applicable);

(4) suppliers invoices of dangerous drugs and controlled
substances; a pharmacist shall verify that the controlled drugslisted on
theinvoices were actually received by clearly recording hig/her initials
and the actual date of receipt of the controlled substances;

(5) suppliers’ credit memos for controlled substances and
dangerous drugs;

(6) ahard copy of inventories required by §291.17 of this
title (relating to Inventory Requirements);

(7) hard-copy reports of surrender or destruction of con-
trolled substances and/or dangerous drugs to an appropriate state or
federal agency;

(8) ahard copy of the Schedule V nonprescription register
book;

(9) records of distribution of controlled substances and/or
dangerous drugs to other pharmacies, practitioners, or registrants; and

(10) ahard copy of any notification required by the Texas
Pharmacy Act or the sectionsin this chapter, including, but not limited
to, the following:

(A) reportsof theft or significant loss of controlled sub-
stances to DEA, Department of Public Safety, and the board;

(B) notifications of achange in pharmacist-in-charge of
a pharmacy; and

(C) reports of afire or other disaster which may affect
the strength, purity, or labeling of drugs, medications, devices, or other
materials used in the diagnosis or treatment of injury, illness, and dis-
ease.

(i) Permissionto maintain central records. Any pharmacy that
uses a centralized recordkeeping system for invoices and financial data
shall comply with the following procedures.

(1) Controlled substance records. Invoices and financial
data for controlled substances may be maintained at a central location
provided the following conditions are met.

(A) Prior to theinitiation of central recordkeeping, the
pharmacy submits written notification by registered or certified mail
to the divisional director of the Drug Enforcement Administration as
required by Title 21, Code of Federal Regulations, §1304.04(a), and
submits a copy of this written notification to the Texas State Board of
Pharmacy. Unless the registrant is informed by the divisional direc-
tor of the Drug Enforcement Administration that permission to keep
central records is denied, the pharmacy may maintain central records
commencing 14 days after receipt of notification by the divisional di-
rector.

(B) The pharmacy maintains a copy of the notification
required in subparagraph (A) of this paragraph.

(C) The records to be maintained at the central record
location shall not include executed DEA order forms, prescription drug
orders, or controlled substance inventories, which shall be maintained
at the pharmacy.

(2) Dangerousdrug records. Invoicesand financial datafor
dangerous drugs may be maintained at a central location.

(3) Accesstorecords. If therecords are kept on microfilm,
computer media, or in any form requiring special equipment to render
the records easily readable, the pharmacy shall provide access to such
equipment with the records.
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(4) Delivery of records. The pharmacy agreesto deliver all
or any part of such records to the pharmacy location within two busi-
ness days of written request of a board agent or any other authorized
official.

(j) Ownership of pharmacy records. For the purposes of these
sections, a pharmacy licensed under the Act is the only entity which
may legally own and maintain prescription drug records.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 18, 2009.

TRD-200901935

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: June 7, 2009

Proposal publication date: March 27, 2009

For further information, please call: (512) 305-8028

¢ ¢ ¢

SUBCHAPTER G. SERVICES PROVIDED BY
PHARMACIES

22 TAC §291.129

The Texas State Board of Pharmacy adopts amendments to
§291.129, concerning Satellite Pharmacy. The amendments
are adopted without changes to the proposed text as published
in the March 27, 2009, issue of the Texas Register (34 TexReg
2077).

The amendments delete the option of providing a notarized
statement signed by the lessee and lessor certifying the ex-
istence of a lease as a part of the application for a pharmacy
license and correct the citation with regard to Storage of Drugs.

No comments were received.

The amendments are adopted under §551.002 and §8554.051 of
the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets §551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets 8554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.

The statutes affected by this rule: Texas Pharmacy Act, Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 18, 2009.

TRD-200901936

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: June 7, 2009

Proposal publication date: March 27, 2009

For further information, please call: (512) 305-8028

¢ ¢ ¢

TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 289. RADIATION CONTROL
SUBCHAPTERF. LICENSE REGULATIONS

25 TAC §289.254, §289.260

The Executive Commissioner of the Health and Human Ser-
vices Commission (commission), on behalf of the Department
of State Health Services (department), adopts the repeal of
§289.254, concerning licensing of radioactive waste processing
and storage facilities, and 8289.260, concerning licensing of
uranium recovery and byproduct material disposal facilities,
without changes to the proposal as published in the January
16, 2009, issue of the Texas Register (34 TexReg 321) and,
therefore, the sections will not be republished.

BACKGROUND AND PURPOSE

The repeal of §289.254 and §289.260 is necessary as the re-
sult of Senate Bill 1604, 80th Legislative Session, 2007, that
amended Health and Safety Code, 8401.011, and transferred
the regulatory authority for licensing and inspection of low-level
waste processing and uranium recovery and disposal from the
department to the Texas Commission on Environmental Quality
(TCEQ).

SECTION-BY-SECTION SUMMARY

Section 289.254 and §289.260 are repealed in their entirety in
order to be consistent with legislation, which transferred all requ-
latory authority from the department to the TCEQ and, therefore,
the rules are unnecessary.

COMMENTS

A public hearing was held on February 3, 2009, during the com-
ment period. The department, on behalf of the commission, did
not receive any comments regarding the proposed rules during
the comment period.

LEGAL CERTIFICATION

The Department of State Health Services General Counsel, Lisa
Hernandez, certifies that the rules, as adopted, have been re-
viewed by legal counsel and found to be a valid exercise of the
agencies’ legal authority.

STATUTORY AUTHORITY

The repeals are authorized by Health and Safety Code,
8401.051, which provides the Executive Commissioner of the
Health and Human Services Commission with authority to adopt
rules and guidelines relating to the control of radiation; and
Government Code, §531.0055, and Health and Safety Code,
81001.075, which authorize the Executive Commissioner of the
Health and Human Services Commission to adopt rules and
policies for the operation and provision of health and human
services by the department and for the administration of Health
and Safety Code, Chapter 1001.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 18, 2009.
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TRD-200901938

Lisa Hernandez

General Counsel

Department of State Health Services

Effective date: June 7, 2009

Proposal publication date: January 16, 2009

For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS
TANCE

PART 2. DEPARTMENT OF ASSISTIVE
AND REHABILITATIVE SERVICES

CHAPTER 105. GENERAL CONTRACTING
RULES

The Texas Health and Human Services Commission (HHSC),
on behalf of the Texas Department of Assistive and Rehabilita-
tive Services (DARS), adopts amendments and a new rule to
the DARS rules in Title 40, Part 2, Chapter 105, General Con-
tracting Rules. DARS adopts amendments to Subchapter A,
General Contracting Information, §105.1003, Definitions, Sub-
chapter B, Contractor Requirements, 8105.1013, General Re-
quirements for Contracting, and adds new 8105.1019, Contract
Assignment. The rules are adopted without changes to the pro-
posed text as published in the March 20, 2009, issue of the Texas
Register (34 TexReg 1942) and will not be republished.

DARS adopts §105.1003 and §105.1013 and new §105.1019, to
establish procedures for contract assignment.

No comments were received regarding adoption of the rules.
SUBCHAPTER A. GENERAL CONTRACTING
INFORMATION

40 TAC §105.1003

The amendment is adopted pursuant to HHSC's statutory rule-
making authority under Texas Government Code §531.033 and
§2155.144, which grant HHSC the authority to promulgate rules
for the acquisition of goods and services, and Texas Govern-
ment Code 8531.0055(e), which provides the Executive Com-
missioner of the Texas Health and Human Services Commission
with the authority to promulgate rules for the operation and provi-
sion of health and human services by health and human services
agencies.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 14, 2009.

TRD-200901915

Sylvia F. Hardman

General Counsel

Department of Assistive and Rehabilitative Services
Effective date: June 3, 2009

Proposal publication date: March 20, 2009

For further information, please call: (512) 424-4050

¢ ¢ ¢

SUBCHAPTER B. CONTRACTOR
REQUIREMENTS
40 TAC §105.1013, 8105.1019

The amendment and new rule are adopted pursuant to HHSC's
statutory rulemaking authority under Texas Government Code
8531.033 and §2155.144, which grant HHSC the authority to
promulgate rules for the acquisition of goods and services, and
Texas Government Code §531.0055(e), which provides the Ex-
ecutive Commissioner of the Texas Health and Human Services
Commission with the authority to promulgate rules for the oper-
ation and provision of health and human services by health and
human services agencies.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 14, 2009.

TRD-200901916

Sylvia F. Hardman

General Counsel

Department of Assistive and Rehabilitative Services
Effective date: June 3, 2009

Proposal publication date: March 20, 2009

For further information, please call: (512) 424-4050

¢ L4 14

CHAPTER 106. DIVISION FOR BLIND
SERVICES

The Texas Health and Human Services Commission (HHSC),
on behalf of the Texas Department of Assistive and Rehabilita-
tive Services (DARS), adopts amendments and repeals to the
DARS rules in Title 40, Part 2, Chapter 106, Division for Blind
Services. This proposal adopts Subchapter C, Vocational Re-
habilitation Program, Division 3, Vocational Rehabilitation Ser-
vices, §106.557, and Subchapter I, Blind Children’s Vocational
Discovery and Development Program, Division 1, General Infor-
mation, §106.1403 and 8106.1407, and Division 5, Order of Se-
lection for Payment of Services, §106.1489. DARS also adopts
the repeals of Subchapter |, Division 1, §106.1405, Remedy of
Dissatisfaction. The rules are adopted without changes to the
proposed text as published in the March 20, 2009, issue of the
Texas Register (34 TexReg 1945) and will not be republished.

The purpose of the amendments and repeal is to clarify program
language and to remove incorrect and obsolete language and
rules.

Specifically, DARS adopts amendments to Subchapter C, Vo-
cational Rehabilitation Program, Division 3, Vocational Reha-
bilitation Services, §106.557, by clarifying language concern-
ing academic training; and Subchapter |, Blind Children’s Voca-
tional Discovery and Development Program, Division 1, General
Information, §106.1403, by removing the internal reference to
a repealed rule; 8106.1407, by adding the definition for "deaf-
blind"; and Division 5, Order of Selection for Payment of Ser-
vices, §106.1489, by clarifying the order of selection for deaf-
blind consumers and removing priorities for services that are no
longer funded. In Subchapter C, Vocational Rehabilitation Pro-
gram, Division 3, Vocational Rehabilitation Services, §106.557,
subsection (b)(11) is being deleted, as it is now obsolete. DARS
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also repeals Subchapter |, Division 1, §106.1405, Remedy of
Dissatisfaction, which is now obsolete.

The adopted rule changes are authorized by the Rehabilitation
Act of 1973, Section 701 et seq. (as hereafter amended), the
Randolph-Sheppard Act, Texas Government Code, §2001.01 et
seq.

No comments were received regarding adoption of the rules.
SUBCHAPTER C. VOCATIONAL
REHABILITATION PROGRAM

DIVISION 3. VOCATIONAL REHABILITA-

TION SERVICES

40 TAC 8106.557

The amendment is adopted pursuant to HHSC's statutory rule-
making authority under Texas Government Code §8531.033 and
§2155.144, which grant HHSC the authority to promulgate rules
for the acquisition of goods and services, and Texas Govern-
ment Code 8§531.0055(e), which provides the Executive Com-
missioner of the Texas Health and Human Services Commission
with the authority to promulgate rules for the operation and provi-
sion of health and human services by health and human services
agencies.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 14, 2009.

TRD-200901917

Sylvia F. Hardman

General Counsel

Department of Assistive and Rehabilitative Services
Effective date: June 3, 2009

Proposal publication date: March 20, 2009

For further information, please call: (512) 424-4050

¢ ¢ ¢

SUBCHAPTER |. BLIND CHILDREN’S
VOCATIONAL DISCOVERY AND
DEVELOPMENT PROGRAM

DIVISION 1. GENERAL INFORMATION
40 TAC 8§106.1403, §106.1407

The amendments are adopted pursuant to HHSC's statutory
rulemaking authority under Texas Government Code §531.033
and §2155.144, which grant HHSC the authority to promulgate
rules for the acquisition of goods and services, and Texas
Government Code §531.0055(e), which provides the Executive
Commissioner of the Texas Health and Human Services Com-
mission with the authority to promulgate rules for the operation
and provision of health and human services by health and
human services agencies.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 14, 2009.
TRD-200901918

Sylvia F. Hardman

General Counsel

Department of Assistive and Rehabilitative Services
Effective date: June 3, 2009

Proposal publication date: March 20, 2009

For further information, please call: (512) 424-4050

¢ ¢ ¢

40 TAC 8106.1405

The repeal is adopted pursuant to HHSC's statutory rulemak-
ing authority under Texas Government Code 8531.033 and
8§2155.144, which grant HHSC the authority to promulgate
rules for the acquisition of goods and services, and Texas
Government Code §531.0055(e), which provides the Executive
Commissioner of the Texas Health and Human Services Com-
mission with the authority to promulgate rules for the operation
and provision of health and human services by health and
human services agencies.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 14, 2009.

TRD-200901919

Sylvia F. Hardman

General Counsel

Department of Assistive and Rehabilitative Services
Effective date: June 3, 2009

Proposal publication date: March 20, 2009

For further information, please call: (512) 424-4050

¢ ¢ ¢

DIVISION 5. ORDER OF SELECTION FOR
PAYMENT OF SERVICES
40 TAC 8§106.1489

The amendments are adopted pursuant to HHSC’s statutory
rulemaking authority under Texas Government Code §8531.033
and 82155.144, which grant HHSC the authority to promulgate
rules for the acquisition of goods and services, and Texas
Government Code §531.0055(e), which provides the Executive
Commissioner of the Texas Health and Human Services Com-
mission with the authority to promulgate rules for the operation
and provision of health and human services by health and
human services agencies.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on May 14, 2009.

TRD-200901920

Sylvia F. Hardman

General Counsel

Department of Assistive and Rehabilitative Services
Effective date: June 3, 2009

Proposal publication date: March 20, 2009

For further information, please call: (512) 424-4050

¢ ¢ ¢
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‘Review Or

cAGENCY “RULE

This section contains notices of state agency rules review
as directed by the Texas Government Code, §2001.039.
Included here are (1) notices of plan to review; (2)

notices of intention to review, which invite public comment to specified rules; and (3) notices of readoption, which
summarize public comment to specified rules. The complete text of an agency’s plan to review is available after it is filed
with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of an
agency’s rule being reviewed and considered for readoption is available in the Texas Administrative Code on the web site

(http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that is reviewing the rules.
Questions about the web site and printed copies of these notices may be directed to the Texas Register office.

Agency Rule Review Plan
Texas State Board of Pharmacy
Title 22, Part 15

Rule Review Plan at http://www.sos.state.tx.us/texreg/review/2009/in-
dex.shtml

TRD-200901931
Filed: May 18, 2009

L4 L4 ¢
Proposed Rule Reviews
Texas Workforce Commission
Title 40, Part 20

The Texas Workforce Commission (Commission) filesthisnotice of its
intent to review Chapter 800, General Administration, in accordance
with Texas Government Code §2001.039.

An assessment will be made by the Commission asto whether the rea-
sons for adopting or readopting the rules continue to exist. This as-
sessment will be continued during the rule review process. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the Commission.

Comments on the review may be submitted to TWC Policy Comments,
Workforce Policy and Service Delivery, ATTN: Workforce Editing,
101 East 15th Street, Room 440T, Austin, Texas 78778; faxed to (512)
475-3577; or e-mailed to TWCPolicyComments@twec.state.tx.us. The
Commission must receive comments postmarked no later than 30 days
from the date this proposal is published in the Texas Register.

TRD-200901951

Reagan Miller

Deputy Division Director, Workforce Policy and Service Delivery
Texas Workforce Commission

Filed: May 19, 2009

¢ ¢ ¢

The Texas Workforce Commission (Commission) filesthisnotice of its
intent to review Chapter 801, Loca Workforce Development Boards,
in accordance with Texas Government Code §2001.039.

An assessment will be made by the Commission asto whether the rea-
sons for adopting or readopting the rules continue to exist. This as-
sessment will be continued during the rule review process. Each rule
will be reviewed to determine whether it is obsolete, whether the rule

reflects current legal and policy considerations, and whether the rule
reflects current procedures of the Commission.

Comments on the review may be submitted to TWC Policy Comments,
Workforce Policy and Service Delivery, ATTN: Workforce Editing,
101 East 15th Street, Room 440T, Austin, Texas 78778; faxed to (512)
475-3577; or e-mailed to TWCPolicyComments@twc.state.tx.us. The
Commission must receive comments postmarked no later than 30 days
from the date this proposal is published in the Texas Register.

TRD-200901952

Reagan Miller

Deputy Division Director, Workforce Policy and Service Delivery
Texas Workforce Commission

Filed: May 19, 2009

¢ ¢ ¢

The Texas Workforce Commission (Commission) filesthis notice of its
intent to review Chapter 807, Career Schools and Colleges, in accor-
dance with Texas Government Code §2001.039.

An assessment will be made by the Commission asto whether the rea-
sons for adopting or readopting the rules continue to exist. This as-
sessment will be continued during the rule review process. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the Commission.

Comments on the review may be submitted to TWC Policy Comments,
Workforce Policy and Service Delivery, ATTN: Workforce Editing,
101 East 15th Street, Room 440T, Austin, Texas 78778; faxed to (512)
475-3577; or e-mailed to TWCPolicyComments@twec.state.tx.us. The
Commission must receive comments postmarked no later than 30 days
from the date this proposal is published in the Texas Register.

TRD-200901953

Reagan Miller

Deputy Division Director, Workforce Policy and Service Delivery
Texas Workforce Commission

Filed: May 19, 2009

¢ L4 ¢

The Texas Workforce Commission (Commission) files this notice
of its intent to review Chapter 819, Texas Workforce Commission
Civil Rights Division, in accordance with Texas Government Code
§2001.039.

An assessment will be made by the Commission as to whether the rea-
sons for adopting or readopting the rules continue to exist. This as-
sessment will be continued during the rule review process. Each rule
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will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the Commission.

Comments on the review may be submitted to TWC Policy Comments,
Workforce Policy and Service Delivery, ATTN: Workforce Editing,
101 East 15th Street, Room 440T, Austin, Texas 78778; faxed to (512)
475-3577; or e-mailed to TWCPolicyComments@twc.state.tx.us. The
Commission must receive comments postmarked no later than 30 days
from the date this proposal is published in the Texas Register.

TRD-200901954

Reagan Miller

Deputy Division Director, Workforce Policy and Service Delivery
Texas Workforce Commission

Filed: May 19, 2009

¢ ¢ ¢

The Texas Workforce Commission (Commission) files this notice of
itsintent to review Chapter 835, Self-Sufficiency Fund, in accordance
with Texas Government Code §2001.039.

An assessment will be made by the Commission as to whether the rea-
sons for adopting or readopting the rules continue to exist. This as-
sessment will be continued during the rule review process. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the Commission.

Comments on the review may be submitted to TWC Policy Comments,
Workforce Policy and Service Delivery, ATTN: Workforce Editing,
101 East 15th Street, Room 440T, Austin, Texas 78778; faxed to (512)
475-3577; or e-mailed to TWCPolicyComments@twec.state.tx.us. The
Commission must receive comments postmarked no later than 30 days
from the date this proposal is published in the Texas Register.

TRD-200901955

Reagan Miller

Deputy Division Director, Workforce Policy and Service Delivery
Texas Workforce Commission

Filed: May 19, 2009

¢ ¢ ¢

The Texas Workforce Commission (Commission) files this notice of
itsintent to review Chapter 837, Apprenticeship Training Program, in
accordance with Texas Government Code §2001.039.

An assessment will be made by the Commission as to whether the rea-
sons for adopting or readopting the rules continue to exist. This as-
sessment will be continued during the rule review process. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the Commission.

Comments on the review may be submitted to TWC Policy Comments,
Workforce Policy and Service Delivery, ATTN: Workforce Editing,
101 East 15th Street, Room 440T, Austin, Texas 78778; faxed to (512)
475-3577; or e-mailed to TWCPolicyComments@twec.state.tx.us. The
Commission must receive comments postmarked no |ater than 30 days
from the date this proposal is published in the Texas Register.

TRD-200901956

Reagan Miller

Deputy Division Director, Workforce Policy and Service Delivery
Texas Workforce Commission

Filed: May 19, 2009

¢ ¢ ¢
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TABLES &

R APHI C Graphic images included in rules are published separately in this tables and graphics
section. Graphic images are arranged in this section in the following order: Title Number,

Part Number, Chapter Number and Section Number.
Graphic images are indicated in the text of the emergency, proposed, and adopted rules by the following tag: the word “Figure”
followed by the TAC citation, rule number, and the appropriate subsection, paragraph, subparagraph, and so on.

Figure: 37 TAC §439.11(d)

TOTAL # OF SKILL
EVALUATIONS IN MINIMUM OF 3 OR 10%

DISCIPLINE CURRICULUM (ROUNDED UP)
Structure 129 13
FFI 89 9
FFIl 20 3
AW 6 3
OPS 14 3
INSPECTOR 57 6
INSPECTOR | 21 3
INSPECTORII 22 3
PLAN EXAMINER | 14 3
INVESTIGATOR 27 3
INSTRUCTOR | 14 3
INSTRUCTORIII 12 3
INSTRUCTOR Il 15 3
FIRE OFFICER | 16 3
FIRE OFFICER I 12 3
HAZMAT TECH 22 3
DRIVER/OPERATOR-- 15 3
PUMPER

ARFF 19 3
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The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Ark-Tex Council of Governments
Request for Proposal

The Ark-Tex Council of Governments (ATCOG) issoliciting proposals
for atraining provider/police academy to provideregional law enforce-
ment training through agrant provided by the Texas Governor’s Office,
Criminal Justice Division (if awarded this funding).

The types of training to be provided include: Basic Law Enforcement
Officer, Basic Jailer Certification, and Advanced/Specialized Law En-
forcement Training. The period of performance is September 1, 2009
through August 31, 2010.

The service delivery area includes the following counties in Texas:
Bowie, Cass, Delta, Franklin, Hopkins, Lamar, Morris, Red River, and
Titus.

Potential respondents may obtain a copy of the request for proposal,
scoring guidelines, and project scoring criteria by contacting Patricia
Haley, Ark-Tex Council of Governments, PO. Box 5307, Texarkana,
Texas 75505-5307, or call (903) 832-8636. The deadline for proposal
submissionisJune 11, 2009, at 5:00 p.m. The Ark-Tex Council of Gov-
ernments Regional Criminal Justice Advisory Committee will score
multiple proposals received. Respondents will be notified in writing
of the date, time, and place of the meeting at which the proposals will
be scored.

TRD-200901914

L.D. Williamson

Executive Director

Ark-Tex Council of Governments
Filed: May 14, 2009

¢ ¢ ¢
Coastal Coordination Council

Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. Requests for federal
consistency review were deemed administratively complete for thefol-
lowing project(s) during the period of May 8, 2009, through May 14,
2009. As required by federal law, the public is given an opportunity
to comment on the consistency of proposed activities in the coastal
zone undertaken or authorized by federal agencies. Pursuantto 31 TAC
§8506.25, 506.32, and 506.41, the public comment period for this ac-
tivity extends 30 days from the date published on the Coastal Coordi-
nation Council web site. The notice was published on the web site on
May 20, 2009. The public comment period for this project will close
at 5:00 p.m. on June 19, 2009.

FEDERAL AGENCY ACTIONS: Applicant: South Texas Materials
and Barge Terminal, LLC. Location: The project is located along the

south side of the Corpus Christi Ship Channel (CCSC), at 1407 Navi-
gation Boulevard, on a10-acre site owned by the Port of Corpus Christi
Authority (PCCA) in Corpus Christi, Nueces County, Texas. The prop-
erty islocated immediately west of the former location of the Tule Lake
Lift Bridge and approximately 3.6 miles west of the Harbor Bridge.
The project can be located on the U.S.G.S. quadrangle map entitled:
Corpus Christi, Texas. Approximate UTM Coordinates in NAD 27
(meters): Zone 14; Easting: 652250; Northing: 3077650. Project De-
scription: The applicant proposes to dredge an area adjacent to the
CCSC that would measure approximately 244 feet in width by 410 feet
inlength to adepth of -12 feet Mean Low Tide (MLT). A 100-foot-wide
by 250-foot-long barge slip woul d be dredged to that same depth within
the larger dredge area. Approximately 52,500 cubic yards of material
would be dredged by clamshell/dragline, with hydraulic dredging used
when clamshell/dragline methods would not work. The applicant has
stated that they will adhere to the 300mg/liter total-suspended-solids
limit for decant water from the Dredged Material Placement Area(s)
(DMPAS). A 200-foot-long bulkhead with 60-foot-long wing walls on
each end would be installed along the shoreline at the location of the
proposed barge slip. Approximately 10,244 cubic yards of concrete
riprap and revetment would be placed in front of the proposed bulk-
head and along the wing walls. CCC Project No.: 09-0163-F1 Type
of Application: U.S.A.C.E. permit application #SWG-2009-001012 is
being evaluated under 810 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. 8403) and 8404 of the Clean Water Act (33 U.S.C.A. §1344).
Note: The consistency review for this project may be conducted by the
Texas Commission on Environmental Quality under 8401 of the Clean
Water Act (33 U.S.C.A. §1344).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §81451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above, including a
copy the consistency certifications for inspection, may be obtained
from Ms. Tammy Brooks, Consistency Review Coordinator, Coastal
Coordination Council, PO. Box 12873, Austin, Texas 78711-2873,
or tammy.brooks@glo.state.tx.us. Comments should be sent to Ms.
Brooks at the above address or by fax at (512) 475-0680.

TRD-200901968

Larry L. Laine

Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council

Filed: May 20, 2009

14 ¢ ¢
Comptroller of Public Accounts
Certification of the Average Taxable Price of Gas and Qil

The Comptroller of Public Accounts, administering agency for the col-
lection of the Crude Oil Production Tax, has determined that the av-
erage taxable price of crude oil for reporting period April 2009, asre-
quired by Tax Code, §202.058, is $35.72 per barrel for the three-month
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period beginning on January 1, 2009, and ending March 31, 2009.
Therefore, pursuant to Tax Code, §202.058, crude oil produced during
the month of April 2009, from aqualified Low-Producing Oil Lease, is
not eligible for exemption from the crude oil production tax imposed
by Tax Code, Chapter 202.

The Comptroller of Public Accounts, administering agency for the col-
lection of the Natural Gas Production Tax, has determined that the av-
erage taxable price of gas for reporting period April 2009, as required
by Tax Code, §201.059, is $3.64 per mcf for the three-month period
beginning on January 1, 2009, and ending March 31, 2009. Therefore,
pursuant to Tax Code, §201.059, gas produced during the month of
April 2009, from a qualified Low-Producing Well, is not eligible for
exemption from the natural gas production tax imposed by Tax Code,
Chapter 201.

Inquiries should be directed to Bryant K. Lomax, Manager, Tax Policy
Division, PO. Box 13528, Austin, Texas 78711-3528.

TRD-200901958

Martin Cherry

General Counsel

Comptroller of Public Accounts
Filed: May 19, 2009

¢ ¢ ¢
Notice of Contract Amendment

Pursuant to Chapter 403, Texas Government Code, and Chapter 54,
Texas Education Code, the Comptroller of Public Accounts (Comp-
troller) announces the amendment of the following contract award:

The notice of request for proposals (RFP #184c) was published in the
May 2, 2008, issue of the Texas Register (33 TexReg 3669). The Notice
of Award was published in the September 19, 2008, issue of the Texas
Register (33 TexReg 8050).

The contractor provides outside counsel services to the Comptroller
and the Texas Prepaid Higher Education Tuition Board.

The contract was awarded to Clark, Thomas & Winters, PC, 300 West
6th Street, 15th Floor, Austin, Texas 78701. The total amount of the
contract is not to exceed $150,000.00. The original term of the contract
was September 1, 2008 through August 31, 2009. The amendment
extends the term of the contract through August 31, 2010.

TRD-200901913

William Clay Harris

Assistant General Counsel, Contracts
Comptroller of Public Accounts

Filed: May 14, 2009

¢ ¢ ¢

Request for Proposals

Pursuant to Chapter 2155, §2155.001, Chapter 403, §401.011 and
Chapter 2156, §2156.121, of the Texas Government Code; the Comp-
troller of Public Accounts (Comptroller) announces its Request for
Proposals (RFP #193b) from qualified firms to provide Outbound
Mailing Services to the Comptroller. The successful respondent, if
any, will provide outbound mailing services to the Comptroller on an
as needed basis as described in the RFP.

Contact: Parties interested in submitting a proposal should contact
Thomas H. Hill, Assistant General Counsel, Contracts, Comptroller of
Public Accounts, 111 E. 17th Street, Room 201, Austin, Texas 78774,
telephone number: (512) 305-8673, to obtain a copy of the RFP. The
Comptroller will mail copies of the RFP only to those specifically re-

questing acopy. The RFPwill beavailablefor pick-up at the above-ref-
erenced address on May 29, 2009, between 10:00 am. and 5:00 p.m.,
Central Zone Time(CZT), and during normal business hoursthereafter.
The Comptroller will also make the RFP available electronically on the
Electronic State Business Daily after Friday, May 29, 2009, 10:00 am.
CZT.

Questions and Non-mandatory Letters of Intent: All written inquiries,
questions, and Non-mandatory L etters of Intent to propose must be re-
ceived at 111 E. 17th Street, Room 201, Austin, Texas 78774 not later
than 2:00 p.m. CZT on Friday, June 12, 2009. Prospective respondents
are encouraged to fax Non-mandatory L etters of Intent and Questions
to (512) 463-3669 or e-mail them to contracts@cpa.state.tx.us to en-
sure timely receipt. The Letter of Intent must be addressed to Thomas
H. Hill, Assistant General Counsel, Contracts, and must contain the
information as stated in the corresponding Section of the RFP and be
signed by an official of that entity. Non-mandatory L ettersof Intent and
Questions received after this time and date will not be considered. On
or about Wednesday, June 17, 2009, the Comptroller expects to post
responses to questions as a revision to the Electronic State Business
Daily notice on the issuance of this RFP.

Closing Date: Proposalsmust be delivered to the Office of the Assistant
General Counsel, Contracts, at the location specified above (ROOM
201) no later than 2:00 p.m. CZT, on Wednesday, July 1, 2009. Propos-
asreceived in Room 201 after thistime and date will not be considered
regardless of the reason for the late delivery and receipt. Respondents
are encouraged to verify and are solely responsiblefor verifying timely
receipt of proposalsin that office (ROOM 201).

Evaluation Criteriac Proposals will be evaluated under the evaluation
criteria outlined in the RFP. The Deputy Comptroller shall make the
final decision on any contract award or awards resulting from this RFP.

The Comptroller reserves the right, in its sole discretion, to accept or
reject any or all proposals submitted. The Comptroller is not obligated
to award or execute any contracts on the basis of this notice or the
distribution of any RFP. The Comptroller shall not pay for any costs
incurred by any entity in responding to this notice or the RFP.

Theanticipated schedule of eventsisasfollows: |ssuance of RFP--May
29, 2009, 10:00 am. CZT; Non-mandatory L etters of Intent to propose
and Questions Due--June 12, 2009, 2:00 p.m. CZT; Official Responses
to Questions posted--June 17, 2009, or as soon thereafter as practical;
Proposals Due--July 1, 2009, 2:00 p.m. CZT; Contract Execution--July
27, 2009, or as soon thereafter as practical; and Commencement of
Project Activities--July 27, 2009 for any necessary transition in prepa-
ration for services to begin September 1, 2009.

TRD-200901937

Pamela G. Smith

Deputy General Counsel for Contracts

Comptroller of Public Accounts

Filed: May 18, 2009

¢ ¢ ¢
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
88303.003, 303.009, and 304.003, Texas Finance Code.

The weekly ceiling as prescribed by 8§303.003 and §303.009
for the period of 05/25/09 - 05/31/09 is 18% for Con-
sumer?/Agricultural/Commercial2 credit through $250,000.
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The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 05/25/09 - 05/31/09 is 18% for Commercial over $250,000.

The judgment ceiling as prescribed by §304.003 for the period of
06/01/09 - 06/30/09 is 5.00% for Consumer/Agricultural/Commercial
credit through $250,000.

The judgment ceiling as prescribed by §304.003 for the period of
06/01/09 - 06/30/09 is 5.00% for Commercial over $250,000.

1Credit for personal, family or household use.
2Credit for business, commercial, investment, or other similar purpose.

TRD-200901947

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: May 19, 2009

L4 L4 L4
Court of Criminal Appeals

Availability of Grant Funds

Pursuant to Chapter 56 of the Texas Government Code and the General
Appropriations Bill, the Texas Court of Criminal Appeals announces
the availability of grant funds for the purpose of providing continuing
legal education courses, programs, and technical assistance projects.
Thisfunding will be for the grant period of September 1, 2009 through
August 31, 2010. The deadline for applicationsis July 1, 2009. Please
contact the Texas Court of Criminal Appeals for application packets
and any other inquiries:

Texas Court of Criminal Appeals
Judicial Education Office, Room 103
201 West 14th Street

Austin, Texas 78701

(512) 475-2312

TRD-200901941

Louise Pearson

Clerk of the Court

Court of Criminal Appeals
Filed: May 18, 2009

L4 L4 ¢
Credit Union Department

Application for a Merger or Consolidation

Notice is given that the following application has been filed with the
Credit Union Department (Department) and is under consideration:

An application was received from EDS Credit Union (Plano) seeking
approva to merge with First American Federal Credit Union (Santa
Ana, CA). EDS Credit Union will be the surviving credit union. In ac-
cordancewith Texas Finance Code §122.005(b) and 7 TAC §91.104(b),
the Commissioner has the authority to waive or delay public notice of
an action.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from
the date of this publication. Any written comments must provide all
information that the interested party wishesthe Department to consider
in evaluating the application. All information received will beweighed

during consideration of the merits of an application. Comments or a
reguest for a meeting should be addressed to the Texas Credit Union
Department, 914 East Anderson Lane, Austin, Texas 78752-1699.

TRD-200901965

Harold E. Feeney
Commissioner

Credit Union Department
Filed: May 20, 2009

¢ ¢ ¢

Applications to Expand Field of Membership

Noticeis given that the following applications have been filed with the
Credit Union Department (Department) and are under consideration:

An application was received from Cabot & NOI Employees Credit
Union, Pampa, Texasto expand its field of membership. The proposal
would permit employees of CTW Brake Rims, Inc. whowork in or are
paid from Pampa, Texas, to be eligible for membership in the credit
union.

An application was received from Space City Credit Union, Houston,
Texas to expand its field of membership. The proposal would permit
personswho live, work, worship, or attend school, businesses and other
legal entities located within a 10-mile radius of the following Space
City Credit Union branch locations: 3101 Harrisburg Boulevard, Hous-
ton, Texas 77003 or 1233 South L oop West, Houston, Texas 77027, to
be eligible for membership in the credit union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any
application must also complete a Notice of Protest form. The form
may be obtained by contacting the Department at (512) 837-9236 or
downloading the form at http://www:.tcud.state.tx.us/applications.html.
Any written comments must provide all information that the interested
party wishes the Department to consider in evaluating the application.
All information received will be weighed during consideration of the
merits of an application. Comments or a request for a meeting should
be addressed to the Texas Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699.

TRD-200901964

Harold E. Feeney
Commissioner

Credit Union Department
Filed: May 20, 2009

4 4 ¢
Notice of Final Action Taken

In accordance with the provisions of 7 TAC §91.103, the Credit Union
Department provides notice of the final action taken on the following
applications:

Application to Expand Field of Membership - Approved

Community Resource Credit Union, Baytown, Texas - See Texas Reg-
ister issue dated March 27, 2009.

Application to Amend Articles of Incorporation - Approved

TEC/TWC Credit Union, San Antonio, Texas - See Texas Register is-
sue dated March 27, 20009.

TRD-200901966
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Harold E. Feeney
Commissioner

Credit Union Department
Filed: May 20, 2009

24 L4 L4
Texas Commission on Environmental Quality

Agreed Orders

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the proposed orders and the opportunity
to comment must be published in the Texas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is June 29, 2009. Section 7.075 also requires that
the commission promptly consider any written comments received and
that the commission may withdraw or withhold approval of an AOif a
comment discloses facts or considerations that indicate that consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission’s jurisdiction
or the commission’s orders and permits issued in accordance with the
commission’s regulatory authority. Additional notice of changesto a
proposed AO is not required to be published if those changes are made
in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the appli-
cable regional officelisted as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central office at PO. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on June 29, 2009.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs shall be submitted to the commissioninwriting.

(1) COMPANY: 5 & 1 Investors, Limited;, DOCKET NUMBER:
2009-0640-WQ-E; IDENTIFIER: RN105705271; LOCATION: Béll
County; TYPE OF FACILITY: construction site; RULE VIOLATED:
30 Texas Administrative Code (TAC) 8281.25(a)(4), by failing
to obtain a construction general permit; PENALTY: $700; EN-
FORCEMENT COORDINATOR: Harvey Wilson, (512) 239-0321;
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas
76710-7826, (254) 751-0335.

(2) COMPANY: Apac-Texas, Inc.; DOCKET NUMBER: 2009-
0257-AIR-E; IDENTIFIER: RN101869253; LOCATION: Jasper,
Jasper County; TYPE OF FACILITY: hot mix asphalt plant; RULE
VIOLATED: 30 TAC §116.115(c), Permit Number 6224G, Special
Condition (SC) Number 14, and Texas Headth and Safety Code
(THSC), 8§382.085(b), by failing to maintain records necessary
to determine compliance with operating conditions of the permit;
PENALTY: $500; ENFORCEMENT COORDINATOR: Audra
Benoit, (409) 898-3838; REGIONAL OFFICE: 3870 Eastex Freeway,
Beaumont, Texas 77703-1830, (409) 898-3838.

(3) COMPANY: City of Asherton; DOCKET NUMBER: 2009-
0176-MWD-E; IDENTIFIER: RN101721348; LOCATION: Dim-
mit County; TYPE OF FACILITY: wastewater treatment; RULE
VIOLATED: 30 TAC §305.125(1) and Texas Pollutant Discharge

Elimination System (TPDES) Permit Number WQO0013746001, Other
Requirements Number 4, by failing to provide documentation of
the pond liner certification; 30 TAC §305.125(1) and 8309.13(€)
and TPDES Permit Number WQ0013746001, Other Requirements
Number 7, by failing to submit a nuisance odor prevention request and
obtain approval; and 30 TAC §21.4 and §290.51(a)(3) and the Code,
85.702, by failing to pay fees and associated late fees; PENALTY:
$2,540; ENFORCEMENT COORDINATOR: Samuel Short, (512)
239-5363; REGIONAL OFFICE: 14250 Judson Road, San Antonio,
Texas 78233-4480, (210) 490-3096.

(4) COMPANY: B & J Excavating, Inc.; DOCKET NUMBER:
2009-0349-WQ-E; IDENTIFIER: RN105684070; LOCATION:
Angelina County; TYPE OF FACILITY: sand and gravel mining
operation; RULE VIOLATED: 30 TAC §281.25(a)(4) and 40 Code
of Federal Regulations (CFR) §122.26(c), by failing to obtain au-
thorization under a TPDES Multi-Sector Industrial General Permit
to discharge storm water; PENALTY: $2,000; ENFORCEMENT
COORDINATOR: Jennifer Graves, (956) 425-6010; REGIONAL
OFFICE: 3870 Eastex Freaway, Beaumont, Texas 77703-1830, (409)
898-3838.

(5) COMPANY: Berry Contracting, L.P. dba Bay Limited; DOCKET
NUMBER: 2008-1910-PST-E; IDENTIFIER: RN102919909; LO-
CATION: Corpus Christi, Nueces County; TYPE OF FACILITY:
fleet refueling; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and
the Code, §26.3475(c)(1), by failing to monitor underground storage
tanks (USTs) for releases; and 30 TAC 8334.72(3), by failing to
report a suspected release within 24 hours of discovery; PENALTY:
$3,600; ENFORCEMENT COORDINATOR: John Muennink, (361)
825-3100; REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200,
Corpus Christi, Texas 78412-5839, (361) 825-3100.

(6) COMPANY: Bi-County Water Supply Corporation; DOCKET
NUMBER: 2009-0274-PWS-E; IDENTIFIER: RN102692183; LO-
CATION: Camp County; TYPE OF FACILITY: public water supply
(PWS); RULE VIOLATED: 30 TAC §290.45(b)(1)(D)(iv) and THSC,
§341.0315(c), by failing to provide a minimum pressure tank capacity
of 20 gallons per connection; and 30 TAC §290.45(b)(1)(D)(iii) and
THSC, 8341.0315(c), by failing to provide a minimum of two service
pumps with a total capacity of two gallons per minute (gpm) per
connection; PENALTY: $575; ENFORCEMENT COORDINATOR:
Rebecca Clausawitz, (210) 490-3096; REGIONAL OFFICE: 2916
Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100.

(7) COMPANY: Pedro Callgjas, DOCKET NUMBER: 2009-0302-L11-
E; IDENTIFIER: RN105650493; LOCATION: Houston and Austin;
Harris and Williamson Counties; TYPE OF FACILITY: landscaping
business; RULE VIOLATED: 30 TAC §30.5(a) and (b) and §344.30,
Texas Occupations Code, 81903.251, and the Code, 837.003, by failing
to hold an irrigator license prior to selling, designing, consulting, in-
stalling, maintaining, altering, repairing, or servicing an irrigation sys-
tem and by failing to refrain from advertising or representing himself
to the public as a person who can perform services for which alicense
or registration is required; PENALTY: $743; ENFORCEMENT CO-
ORDINATOR: Keith Frank, (512) 239-1203; REGIONAL OFFICE:
5425 Polk Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-
3500; 2800 South IH 35, Suite 100, Austin, Texas 78704-5700, (512)
339-2929.

(8) COMPANY: CenterPoint Energy Field Services, Inc.; DOCKET
NUMBER: 2009-0268-AlR-E; IDENTIFIER: RN100825256; LO-
CATION: Waskom, Harrison County; TYPE OF FACILITY: natural
gas compressor station; RULE VIOLATED: 30 TAC §122.143(4)
and §122.145(2)(C), General Operating Permit, Site Wide Require-
ments (b)(2), and THSC, §382.085(b), by failing to timely submit a
semi-annual deviation report; PENALTY: $2,300; ENFORCEMENT
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COORDINATOR: Kirk Schoppe, (512) 239-0489; REGIONAL OF-
FICE: 2916 Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100.

(9) COMPANY: City of Cisco; DOCKET NUMBER: 2009-0412-
PWS-E; IDENTIFIER: RN101389104; LOCATION: Cisco, Eastland
County; TYPE OF FACILITY: PWS; RULE VIOLATED: 30 TAC
§290.113(f)(4) and THSC, 8§341.0315(c), by failing to comply with
the maximum contaminant level (MCL) for total trihalomethanes
(TTHM); PENALTY: $1,050; ENFORCEMENT COORDINATOR:
Tel Croston, (512) 239-5717; REGIONAL OFFICE: 1977 Industrial
Boulevard, Abilene, Texas 79602-7833, (325) 698-9674.

(10) COMPANY: E. I. du Pont de Nemours and Company; DOCKET
NUMBER: 2009-0102-AIR-E; IDENTIFIER: RN100216035; LO-
CATION: Nederland, Jefferson County; TYPE OF FACILITY:
petrochemica plant; RULE VIOLATED: 30 TAC §101.201(c) and
§122.143(4), Federa Operating Permit (FOP) Number O-01961,
General Terms and Conditions (GTC), SC Number 2F, and THSC,
§382.085(b), by failing to submit afinal emissionsevent report; and 30
TAC 8§116.115(b)(2)(F) and (c) and §122.143(4), Air Permit Number
4351, SC Number 1, FOP Number O-01961, GTC and SC Number 16,
and THSC, §382.085(b), by failing to prevent unauthorized emissions;
PENALTY: $5,643; ENFORCEMENT COORDINATOR: Raymond
Marlow, (409) 898-3838; REGIONAL OFFICE: 3870 Eastex Free-
way, Beaumont, Texas 77703-1830, (409) 898-3838.

(11) COMPANY: City of Edinburg; DOCKET NUMBER:
2009-0619-WQ-E; IDENTIFIER: RN102217734; LOCATION: Ed-
inburg, Hidalgo County; TYPE OF FACILITY: dudge transporter;
RULE VIOLATED: 30 TAC §281.25(a)(4), by failing to obtain a
multi-sector general permit; PENALTY: $700; ENFORCEMENT
COORDINATOR: Harvey Wilson, (512) 239-0321; REGIONAL
OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas 78550-5247,
(956) 425-6010.

(12) COMPANY: City of Frisco, DOCKET NUMBER: 2009-0166-
WQ-E; IDENTIFIER: RN101430437; LOCATION: Frisco, Coallin
County; TYPE OF FACILITY: wastewater collection system; RULE
VIOLATED: the Code, §26.121(a), by failing to prevent an unautho-
rized discharge of wastewater; PENALTY: $3,750; ENFORCEMENT
COORDINATOR: Jorge Ibarra, (817) 588-5800; REGIONAL OF-
FICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(13) COMPANY: Granite Stonebridge Health Center LLC; DOCKET
NUMBER: 2009-0366-MWD-E; IDENTIFIER: RN101520500;
LOCATION: Travis County; TYPE OF FACILITY: wastewater
treatment; RULE VIOLATED: 30 TAC 8305.125(1), Permit Number
WQ0013860001, Effluent Limitations and Monitoring Requirements
Section A, and the Code, §26.121(a), by failing to comply with
permit effluent limits for five-day biochemical oxygen demand
and total suspended solids; and 30 TAC 8§305.125(1) and Permit
Number WQ0013860001, Monitoring Requirements Number 5, by
failing to have meter calibration records readily available for review;
PENALTY: $14,250; ENFORCEMENT COORDINATOR: Jorge
Ibarra, (817) 588-5800; REGIONAL OFFICE: 2800 South IH 35,
Suite 100, Austin, Texas 78704-5700, (512) 339-2929.

(14) COMPANY: Haciendas Adobe Development, LP; DOCKET
NUMBER: 2009-0642-WQ-E; IDENTIFIER: RN105401772; LOCA-
TION: El Paso, El Paso County; TYPE OF FACILITY: construction
site; RULE VIOLATED: 30 TAC §281.25(a)(4), by failing to obtain
a construction general permit; PENALTY: $700; ENFORCEMENT
COORDINATOR: Harvey Wilson, (512) 239-0321; REGIONAL
OFFICE: 401 East Franklin Avenue, Suite 560, El Paso, Texas
79901-1212, (915) 834-4949.

(15) COMPANY: Haribar, LLC dba Mart Food Mart; DOCKET
NUMBER: 2008-1970-PST-E; IDENTIFIER: RN102230984; LOCA-
TION: Mart, McLennan County; TYPE OF FACILITY: convenience
store with retail sales of gasolineg RULE VIOLATED: 30 TAC
§334.49(c)(2)(C) and the Code, 8§26.3475(d), by failing to in-
spect the impressed current cathodic protection system; 30 TAC
8334.49(c)(4)(C) and the Code, §26.3475(d), by failing to have the
cathodic protection system inspected and tested for operability and
adequacy of protection; 30 TAC §334.50(b)(1)(A) and the Code,
826.3475(c)(1), by failing to monitor USTs for releases; 30 TAC
§334.50(b)(2)(A)(i)(111) and the Code, §26.3475(a), by failing to test
the line leak detectors at least once per year for performance and
operational reliability; and 30 TAC 8334.8(c)(5)(C), by failing to
ensure that a legible tag, label, or marking with the tank number is
permanently applied upon or affixed to either the top of the fill tube
or to a non-removable point in the immediate area of the fill tube;
PENALTY: $8,453; ENFORCEMENT COORDINATOR: Michael
Graham, (806) 796-7092; REGIONAL OFFICE: 6801 Sanger Avenue,
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.

(16) COMPANY: HAROON & KHALID INVESTMENT, INC. dba
Telephone Road Shell; DOCKET NUMBER: 2009-0272-PST-E;
IDENTIFIER: RN101849693; LOCATION: Houston, Harris County;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULE VIOLATED: 30 TAC 8§115.245(2) and THSC, §382.085(b),
by failing to verify proper operation of the Stage Il equipment;
PENALTY: $4,221; ENFORCEMENT COORDINATOR: Rajesh
Acharya, (512) 239-0577; REGIONAL OFFICE: 5425 Polk Avenue,
Suite H, Houston, Texas 77023-1452, (713) 767-3500.

(17) COMPANY: Ineos USA, LLC; DOCKET NUMBER:
2009-0292-AIR-E; IDENTIFIER: RN100238708; LOCATION:
Alvin, Brazoria County; TYPE OF FACILITY: petrochemical plant;
RULE VIOLATED: 30 TAC §116.715(a), Flexible Permit Number 95,
SC Number 1, and THSC, §382.085(b), by failing to prevent unautho-
rized emissions; PENALTY: $60,000; Supplemental Environmental
Project (SEP) offset amount of $30,000 applied to Houston-Galveston
AERCO's Clean Cities/Clean Vehicles Program; ENFORCEMENT
COORDINATOR: Kirk Schoppe, (512) 239-0489; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1452,
(713) 767-3500.

(18) COMPANY: Larry G. Little; DOCKET NUMBER: 2009-0407-
WOC-E; IDENTIFIER: RN103479135; LOCATION: McAdoo, Dick-
ens County; TYPE OF FACILITY: PWS; RULE VIOLATED: 30 TAC
§30.5(a) and §30.381(b), the Code, §37.003, and THSC, §341.034(b),
by failing to obtain a valid public water system operator license prior
to performing process control duties in the production, treatment, and
distribution of public drinking water; PENALTY: $718; ENFORCE-
MENT COORDINATOR: Chris Keffer, (512) 239-5610; REGIONAL
OFFICE: 5012 50th Street, Suite 100, Lubbock, Texas 79414-3426,
(806) 796-7092.

(19) COMPANY: Martin Operating Partnership L.P; DOCKET NUM-
BER: 2009-0194-IWD-E; IDENTIFIER: RN101609436; LOCA-
TION: Jefferson County; TY PE OF FACILITY: wastewater treatment;
RULE VIOLATED: 30 TAC 8305.125(1), TPDES Permit Number
WQ0001202000, Effluent Limitations and Monitoring Requirements
Numbers 1 and 2 at Outfalls 003 and 008, Number 2 at Outfall 006,
and Number 1 at Outfall 005, and the Code, §26.121(a), by failing to
comply with the permitted effluent limitations for ammonia nitrogen
and pH; PENALTY: $20,400; SEP offset amount of $8,160 applied
to Jefferson County-Pleasure Island Stabilization; ENFORCEMENT
COORDINATOR: Merrilee Hupp, (512) 239-4490; REGIONAL
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409)
898-3838.
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(20) COMPANY: PAMIR, INC. dbaShop N Go; DOCKET NUMBER:
2009-0255-PST-E; IDENTIFIER: RN102432614; LOCATION: Hous-
ton, Harris County; TYPE OF FACILITY: convenience store with re-
tail sales of gasolineg; RULE VIOLATED: 30 TAC 8334.50(b)(1)(A)
and the Code, §26.3475(c)(1), by failing to monitor USTsfor releases,
30 TAC §334.50(b)(2)(A) and the Code, §26.3475(a), by failing to
provide release detection for the piping associated with the USTs; 30
TAC 8§334.50(b)(2)(A)(i)(111) and the Code, §826.3475(a), by failing
to test the line leak detectors at least once per year for performance
and operational reliability; 30 TAC §334.50(d)(1)(B)(ii) and the Code,
§26.3475(c)(1), by failing to conduct reconciliation of detailed inven-
tory control records; 30 TAC §334.50(d)(1)(B)(iii)(I) and the Code,
§26.3475(c)(1), by failing to record inventory volume measurement for
regulated substance inputs, withdrawals, and the amount still remain-
ing inthetank each operating day; and 30 TAC 8§334.48(c), by failing to
conduct effectivemanual or automaticinventory control proceduresfor
the UST system; PENALTY: $7,597; ENFORCEMENT COORDINA-
TOR: Brianna Carlson, (956) 425-6010; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-3500.

(21) COMPANY: Nanu Patel; DOCKET NUMBER: 2009-0440-WQ-
E; IDENTIFIER: RN101669026; LOCATION: Hearne, Robertson
County; TYPE OF FACILITY: construction site for a motel; RULE
VIOLATED: 30 TAC 8281.25(a)(4) and 40 CFR 8122.26(c), by
failing to obtain authorization to discharge storm water associated
with construction activity; PENALTY: $4,356; ENFORCEMENT
COORDINATOR: Pamela Campbell, (512) 239-4493; REGIONAL
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826,
(254) 751-0335.

(22) COMPANY: Pure Utilities, L.C.;, DOCKET NUMBER:
2009-0238-PWS-E; IDENTIFIER: RN101259885; LOCATION:
Livingston, Polk County; TYPE OF FACILITY: PWS; RULE VI-
OLATED: 30 TAC §290.46(d)(2)(A) and THSC, §341.0315(c), by
failing to operate the disinfection equipment to maintain the disinfec-
tant residual in the water of at least 0.2 milligrams per liter (mg/L)
free chlorine; 30 TAC 8290.45(b)(1)(C)(iii) and THSC, §341.0315(c),
by failing to provide two or more pumps having a total capacity of
two gpm per connection; 30 TAC §290.45(b)(1)(C)(ii) and THSC,
§341.0315(c), by failing to provide a total storage capacity of 200
gallons per connection; and 30 TAC 8§290.41(c)(3)(A), by failing to
submit well completion data prior to placing well number two into
service; PENALTY: $1,996; ENFORCEMENT COORDINATOR:
Epifanio Villarreal, (361) 825-3100; REGIONAL OFFICE: 3870
Eastex Freeway, Beaumont, Texas 77703-1830, (409) 898-3838.

(23) COMPANY: David M. Richter; DOCKET NUMBER:
2009-0632-WOC-E; IDENTIFIER: RN103433876; LOCATION: El
Paso County; TYPE OF FACILITY: licensing; RULE VIOLATED:
30 TAC 830.5(a), by failing to obtain a required occupationa li-
cense; PENALTY: $210; ENFORCEMENT COORDINATOR: Kirk
Schoppe, (512) 239-0489; REGIONAL OFFICE: 401 East Franklin
Avenue, Suite 560, El Paso, Texas 79901-1212, (915) 834-4949.

(24) COMPANY: Rodell Water System, Inc.; DOCKET NUMBER:
2009-0230-PWS-E; IDENTIFIER: RN105061436; LOCATION:
Leon County; TYPE OF FACILITY: PWS; RULE VIOLATED: 30
TAC 8290.45(f)(1), (4), and (5), by failing to provide a purchase
water contract in order to properly evaluate the facility’s produc-
tion, storage, service pump, or pressure maintenance capacity; 30
TAC §290.46(f)(3)(D)(i), by failing to provide all facility operating
records for review at the time of the investigation; and 30 TAC
8290.110(c)(4)(A), by failing to monitor the disinfectant resid-
ua at representative locations throughout the distribution system;
PENALTY: $1,909; ENFORCEMENT COORDINATOR: Chris

Keffer, (512) 239-5610; REGIONAL OFFICE: 6801 Sanger Avenue,
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.

(25) COMPANY: Sam's Truck Stop Business, Inc.; DOCKET
NUMBER: 2009-0252-MLM-E; IDENTIFIER: RN101377620; LO-
CATION: Van Horn, Culberson County; TYPE OF FACILITY: retail
fueling station with aPWS; RULE VIOLATED: 30 TAC §290.121(a),
by failing to develop and maintain an up-to-date chemical and
microbiological monitoring plan; 30 TAC §290.46(m)(1)(A), by
failing to inspect the facility’s ground storage tanks annually; 30
TAC §290.46(m)(1)(B), by failing to inspect the facility’s pressure
tanks annually; 30 TAC 8§290.46(f)(2), (3)(B)(iii) and (D)(i), by
failing to maintain records of water works operation and maintenance
activities and make them available to commission personnel; 30 TAC
§290.46(d)(2)(A) and §290.111(b)(4) and THSC, 8§341.0315(c), by
failing to operate the disinfection equipment to maintain the residual
disinfectant concentration in the water at least 0.2 mg/L free chlorine;
30 TAC §290.43(c)(6), by failing to maintain the ground storage tank;
30 TAC §290.43(c)(8), by failing to paint, disinfect, and maintain
the ground storage tank in strict accordance with current American
Water Works Association standards; 30 TAC §290.41(c)(3)(K), by
failing to properly seal the wellhead by a gasket or sealing compound
to prevent the possibility of contaminating the well water; 30 TAC
§290.39(j), by failing to notify the executive director prior to making
any significant change or addition to the facility’s production, treat-
ment, storage, pressure maintenance, or distribution facilities; and
30 TAC 8285.34(e), by failing to provide a holding tank constructed
according to the requirements established for septic tanks; PENALTY:
$2,823; ENFORCEMENT COORDINATOR: Yuliya Dunaway, (210)
490-3096; REGIONAL OFFICE: 401 East Franklin Avenue, Suite
560, El Paso, Texas 79901-1212, (915) 834-4949.

(26) COMPANY: Sand Hill Foundation, LLC; DOCKET NUMBER:
2009-0620-WR-E; IDENTIFIER: RN105681332; LOCATION: Cen-
ter, Shelby County; TYPE OF FACILITY: build foundations for
drilling pads, RULE VIOLATED: the Code, §11.081 and §11.121, by
impounding, diverting, or using state water without a required permit;
PENALTY: $350; ENFORCEMENT COORDINATOR: Harvey Wil-
son, (512) 239-0321; REGIONAL OFFICE: 3870 Eastex Freeway,
Beaumont, Texas 77703-1830, (409) 898-3838.

(27) COMPANY: Tes Woldu dba T Food Mart; DOCKET NUMBER:
2009-0281-PST-E; IDENTIFIER: RN101543833; LOCATION: Dal-
las, Dallas County; TY PE OF FACILITY: convenience storewith retail
salesof gasoline; RULE VIOLATED: 30 TAC §115.245(2) and THSC,
§382.085(b), by failing to verify proper operation of the Stage |1 equip-
ment; PENALTY: $2,337; ENFORCEMENT COORDINATOR: Judy
Kluge, (817) 588-5800; REGIONAL OFFICE: 2309 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.

(28) COMPANY: Tenaska Frontier Partners, Limited;, DOCKET
NUMBER: 2009-0277-AIR-E; IDENTIFIER: RN100245539; LOCA-
TION: Shiro, Grimes County; TYPE OF FACILITY: combined cycle
power production plant; RULE VIOLATED: 30 TAC §122.143(4) and
§122.146(2), FOP Number O-1754, GTC, and THSC, §382.085(b),
by failing to timely submit an annual compliance certification re-
port; PENALTY: $2,100; ENFORCEMENT COORDINATOR: Kirk
Schoppe, (512) 239-0489; REGIONAL OFFICE: 6801 Sanger Av-
enue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.

(29) COMPANY: The Estates at Huntress Lane, LP and Post Oak De-
velopment of Texas, Inc.; DOCKET NUMBER: 2009-0124-EAQ-E;
IDENTIFIER: RN104848205; LOCATION: Bexar County; TYPE
OF FACILITY: single-family residential development; RULE VIO-
LATED: 30 TAC 8§213.23(a)(1), by failing to obtain approval of an
Edwards Aquifer Contributing Zone Plan; PENALTY: $17,500; EN-
FORCEMENT COORDINATOR: Jennifer Graves, ((956) 425-6010;
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REGIONAL OFFICE: 14250 Judson Road, San Antonio, Texas
78233-4480, (210) 490-3096.

(30) COMPANY: TOTAL PETROCHEMICALS USA, INC;
DOCKET NUMBER: 2009-0220-AIR-E; IDENTIFIER:
RN100212109; LOCATION: La Porte, Harris County; TYPE OF
FACILITY: petrochemical manufacturing plant; RULE VIOLATED:
30 TAC 8§116.615(2), Standard Permit Number 78962, Maximum
Allowable Emission Rate Table, and THSC, 8382.085(b), by
failling to prevent unauthorized emissions; PENALTY: $10,000;
ENFORCEMENT COORDINATOR: Trina Grieco, (210) 490-3096;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1452, (713) 767-3500.

(31) COMPANY: Vaero Refining-Texas, L.P; DOCKET NUMBER:
2009-0339-AIR-E; IDENTIFIER: RN100219310; LOCATION:
Houston, Harris County; TYPE OF FACILITY: petroleum refinery;
RULE VIOLATED: 30 TAC 8§101.201(c) and THSC, §382.085(b),
by failing to submit the final report for a reportable emissions event;
and 30 TAC 8116.115(2)(F), Air Standard Permit Number 83749,
Maximum Emission Rates Table, and THSC, §382.085(b), by failing
to prevent unauthorized emissions; PENALTY: $10,439; SEP offset
amount of $4,176 applied to Houston-Galveston AERCO's Clean
Cities/Clean Vehicles Program; ENFORCEMENT COORDINATOR:
Raymond Marlow, (409) 898-3838; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1452, (713) 767-3500.

(32) COMPANY: City of West Tawakoni; DOCKET NUMBER:
2009-0309-PWS-E; IDENTIFIER: RN101423671; LOCATION: West
Tawakoni, Hunt County; TYPE OF FACILITY: PWS; RULE VIO-
LATED: 30 TAC §290.113(f)(4) and (5) and THSC, §341.0315(c),
by failing to comply with the MCL for TTHM and haloacetic acids;
PENALTY: $5,850; ENFORCEMENT COORDINATOR: Stephen
Thompson, (512) 239-2558; REGIONAL OFFICE: 2309 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

TRD-200901959

Kathleen C. Decker

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: May 19, 2009

¢ ¢ ¢
Enforcement Orders

An agreed order was entered regarding Quest Diagnostics Clinical Lab-
oratories, Inc. dbaQuest Diagnostics, Docket No. 2005-0021-MLM-E
on May 8, 2009 assessing $51,100 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Xavier Guerra, Staff Attorney at (210) 403-4016, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Sarn Management Inc. Toor
Food Mart, Docket No. 2005-1795-PST-E on May 8, 2009 assessing
$5,152 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Phillip Goodwin, Staff Attorney at (512) 239-0675, Texas
Commission on Environmental Quality, PO. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Angelina County Water Control
and Improvement District No. 3, Docket No. 2006-2239-MWD-E on
May 8, 2009 assessing $4,410 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Tracy Chandler, Staff Attorney at (512) 239-0629, Texas

Commission on Environmental Quality, PO. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding City of Broaddus, Docket No.
2007-0888-MLM-E on May 8, 2009 assessing $29,367 in administra-
tive penalties with $28,079 deferred.

Information concerning any aspect of this order may be obtained
by contacting Pam Campbell, Enforcement Coordinator at (512)
239-4493, Texas Commission on Environmental Quality, PO. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Hamshire Community Water
Supply Corporation, Docket No. 2007-0970-MWD-E on May 8, 2009
assessing $46,000 in administrative penalties with $42,400 deferred.

Information concerning any aspect of this order may be obtained
by contacting Pam Campbell, Enforcement Coordinator at (512)
239-4493, Texas Commission on Environmental Quality, PO. Box
13087, Austin, Texas 78711-3087.

A default order was entered regarding Bert Brymer, Docket No.
2007-1271-PST-E on May 8, 2009 assessing $13,125 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Rudy Calderon, Staff Attorney at (512) 239-0600, Texas
Commission on Environmental Quality, PO. Box 13087, Austin, Texas
78711-3087.

A default and shutdown order was entered regarding NTA Enterprises,
Inc. dba Lucky 7 Quick Stop, Docket No. 2007-1761-PST-E on May
8, 2009 assessing $13,900 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Barham Richard, Staff Attorney at (512) 239-0600, Texas
Commission on Environmental Quality, PO. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Parrish Machine& Servicelnc.,
Docket No. 2007-1762-IHW-E on May 8, 2009 assessing $13,590 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Laurencia Fasoyiro, Staff Attorney at (713) 422-8914,
Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Lucite International, Inc.,
Docket No. 2007-1876-AIR-E on May 8, 2009 assessing $50,250 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Lena Roberts, Staff Attorney at (512) 239-0019, Texas
Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding Karl Tatsch dba Hill Country
Cleaners, Docket No. 2007-2031-DCL-E on May 8, 2009 assessing
$336 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Gary Shiu, Staff Attorney at (713) 422-8916, Texas Com-
mission on Environmental Quality, PO. Box 13087, Austin, Texas
78711-3087.

A default and shut down order was entered regarding Dwight Price
dba Al Towing & Recovery, Docket No. 2008-0061-PST-E on May 8,
2009 assessing $4,675 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Barham Richard, Staff Attorney at (512) 239-0600, Texas
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Commission on Environmental Quality, PO. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Solutia Inc., Docket No.
2008-0062-A1R-E on May 8, 2009 assessing $117,048 in administra-
tive penalties.

Information concerning any aspect of this order may be obtained by
contacting Jennifer Cook, Staff Attorney at (512) 239-1873, Texas
Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Veolia ES Technical Solutions,
L.L.C., Docket No. 2008-0270-IHW-E on May 8, 2009 assessing
$6,090 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Jacquelyn Boutwell, Staff Attorney at (512) 239-5846,
Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Alberto Perez, Sr. dba Dos
Amigos Guns, Docket No. 2008-0541-PST-E on May 8, 2009 assess-
ing $8,925 in administrative penalties with $1,785 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, Enforcement Coordinator at (817) 588-5890,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding Kenneth and Gloria Poppe dba
Poppe's Pub & Grub, Docket No. 2008-0553-PWS-E on May 8, 2009
assessing $850 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Becky Combs, Staff Attorney at (512) 239-6939, Texas
Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding Randy Russell dba Oak Ridge
Mobile Home Park, Docket No. 2008-0638-PWS-E on May 8, 2009
assessing $1,010 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Stephanie Frazee, Staff Attorney at (512) 239-0600, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding CKN, Inc. dba Corner Food
Mart, Docket No. 2008-0820-PST-E on May 8, 2009 ng $1,125
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Tammy Mitchell, Staff Attorney at (512) 239-0736, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

A default order was entered regarding James Lindgren dba Tow King,
Inc., Docket No. 2008-0828-M SW-E on May 8, 2009 assessing $1,050
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Stephanie Frazee, Staff Attorney at (512) 239-0600, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding E. |. du Pont de Nemours and
Company, Docket No. 2008-0971-AlIR-E on May 8, 2009 assessing
$12,859 in administrative penalties with $2,571 deferred.

Information concerning any aspect of this order may be obtained by
contacting Raymond Marlow, Enforcement Coordinator at (409) 899-

8785, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

A default order was entered regarding Allen Watts dba Lago Vista Wa-
ter System, Docket No. 2008-0977-PWS-E on May 8, 2009 assessing
$2,068 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Peipey Tang, Staff Attorney at (512) 239-0600, Texas Com-
mission on Environmental Quality, PO. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding TOTAL PETROCHEMICALS
USA, INC.,, Docket No. 2008-1173-AlR-E on May 8, 2009 assessing
$83,424 in administrative penalties with $16,684 deferred.

Information concerning any aspect of this order may be obtained by
contacting Roshondra Lowe, Enforcement Coordinator at (713) 767-
3553, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Francisco Cornejo dba Marble
Palace Company, Docket No. 2008-1192-WQ-E on May 8, 2009 as-
sessing $2,100 in administrative penalties with $420 deferred.

Information concerning any aspect of this order may be obtained
by contacting Steve Villatoro, Enforcement Coordinator at (512)
239-4930, Texas Commission on Environmental Quality, PO. Box
13087, Austin, Texas 78711-3087.

A default order was entered regarding Webera, Inc. dbaMax Dry Clean
Super Store, Docket No. 2008-1264-DCL-E on May 8, 2009 assessing
$3,606 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Tammy Mitchell, Staff Attorney at (512) 239-0736, Texas
Commission on Environmental Quality, PO. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding REHMANIA CLEANERS,
L.L.C. dba Premier Cleaners, Docket No. 2008-1367-DCL-E on May
8, 2009 assessing $2,164 in administrative penalties with $432 de-
ferred.

Information concerning any aspect of this order may be obtained by
contacting Michael Graham, Enforcement Coordinator at (806) 796-
7635, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Load Trail, Ltd., Docket No.
2008-1464-AlR-E on May 8, 2009 ng $68,250 in administrative
penalties with $13,650 deferred.

Information concerning any aspect of this order may be obtained by
contacting Terry Murphy, Enforcement Coordinator at (512) 239-5025,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Abdulbhai Momin dba Handi
Plus 37, Docket No. 2008-1480-PST-E on May 8, 2009 assessing
$16,196 in administrative penalties with $3,239 deferred.

Information concerning any aspect of this order may be obtained
by contacting Wallace Myers, Enforcement Coordinator at (512)
239-6580, Texas Commission on Environmental Quality, PO. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Flat Rock Minerals, LLC,
Docket No. 2008-1570-AIR-E on May 8, 2009 assessing $3,470 in
administrative penalties with $694 deferred.
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Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator at (210) 403-4006,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding James Hall, Docket No.
2008-1614-WOC-E on May 8, 2009 assessing $1,491 in administra-
tive penalties with $298 deferred.

Information concerning any aspect of this order may be obtained by
contacting Carlie Konkol, Enforcement Coordinator at (361) 825-3422,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding ConocoPhillips Company,
Docket No. 2008-1636-AlR-E on May 8, 2009 assessing $10,150 in
administrative penalties with $2,030 deferred.

Information concerning any aspect of this order may be obtained by
contacting Terry Murphy, Enforcement Coordinator at (512) 239-5025,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding RJR BioEnergy, Inc., Docket
No. 2008-1638-M SW-E on May 8, 2009 assessing $7,761 in adminis-
trative penalties with $1,552 deferred.

Information concerning any aspect of this order may be obtained by
contacting Ross Fife, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

A default order was entered regarding Javier B. Armendariz, Docket
No. 2008-1668-PST-E on May 8, 2009 assessing $15,625 in adminis-
trative penalties.

Information concerning any aspect of this order may be obtained by
contacting Phillip Goodwin, Staff Attorney at (512) 239-0675, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Delek Refining, Ltd., Docket
No. 2008-1670-AlR-E on May 8, 2009 assessing $26,500 in adminis-
trative penalties with $5,300 deferred.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Johnson, Enforcement Coordinator at (361) 825-
3420, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding ASHNOOR, L.L.C., Docket
No. 2008-1681-PST-E on May 8, 2009 assessing $8,419 in adminis-
trative penalties with $1,683 deferred.

Information concerning any aspect of this order may be obtained
by contacting Wallace Myers, Enforcement Coordinator at (512)
239-6580, Texas Commission on Environmental Quality, PO. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Frank Prado dba Prado’s Back-
hoe Service, Docket No. 2008-1682-SL G-E on May 8, 2009 assessing
$8,950 in administrative penalties with $1,790 deferred.

Information concerning any aspect of this order may be obtained by
contacting Evette Alvarado, Enforcement Coordinator at (512) 239-
2573, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Jimmie Wayne Massey, Docket
No. 2008-1683-MWD-E on May 8, 2009 assessing $3,000 in admin-
istrative penalties with $600 deferred.

Information concerning any aspect of this order may be obtained by
contacting Cheryl Thompson, Enforcement Coordinator at (817) 588-
5886, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding YASINHA INC dbaForum 303
Chevron, Docket No. 2008-1686-PST-E on May 8, 2009 assessing
$19,057 in administrative penalties with $3,811 deferred.

Information concerning any aspect of this order may be obtained
by contacting Wallace Myers, Enforcement Coordinator at (512)
239-6580, Texas Commission on Environmental Quality, PO. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Sayed Ridi dbaS R Auto Sales,
Docket No. 2008-1718-PST-E on May 8, 2009 assessing $3,325 in
administrative penalties with $665 deferred.

Information concerning any aspect of this order may be obtained by
contacting Tom Greimel, Enforcement Coordinator at (512) 239-5690,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Poly Trucking Inc. dba Poly-
Trucking, Docket No. 2008-1720-PST-E on May 8, 2009 assessing
$34,919 in administrative penalties with $6,983 deferred.

Information concerning any aspect of this order may be obtained by
contacting Steven Lopez, Enforcement Coordinator at (512) 239-1896,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Cherokee Independent School
District, Docket No. 2008-1731-PWS-E on May 8, 2009 assessing
$3,008 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Amanda Henry, Enforcement Coordinator at (713)
767-3672, Texas Commission on Environmental Quality, PO. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding TXI OPERATIONS, LP,
Docket No. 2008-1751-IWD-E on May 8, 2009 assessing $14,400 in
administrative penalties with $2,880 deferred.

Information concerning any aspect of this order may be obtained by
contacting Lanae Foard, Enforcement Coordinator at (512) 239-2554,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Aqua Water Supply Corpo-
ration, Docket No. 2008-1790-MWD-E on May 8, 2009 assessing
$5,800 in administrative penalties with $1,160 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jeremy Escobar, Enforcement Coordinator at (512) 239-
1460, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Trinity Materials, Inc., Docket
No. 2008-1803-WQ-E on May 8, 2009 assessing $770 in administra-
tive penalties with $154 deferred.

Information concerning any aspect of this order may be obtained by
contacting Mike Meyer, Enforcement Coordinator at (512) 239-4492,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding Rodrigo Salas dba Sams Clean-
ers, Docket No. 2008-1805-DCL-E on May 8, 2009 assessing $3,172
in administrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting Tommy Tucker Henson |1, Staff Attorney at (512) 239-0946,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding John R. Murff, Docket No.
2008-1826-PST-E on May 8, 2009 assessing $5,450 in administrative
penalties with $1,090 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, Enforcement Coordinator at (817) 588-5890,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Linda Correa Garcia, Docket
No. 2008-1827-PST-E on May 8, 2009 assessing $5,500 in adminis-
trative penalties with $1,100 deferred.

Information concerning any aspect of this order may be obtained by
contacting Suzanne Walrath, Enforcement Coordinator at (512) 239-
2134, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Tyson Fresh Meats, Inc.,
Docket No. 2008-1836-IWD-E on May 8, 2009 assessing $3,040 in
administrative penalties with $608 deferred.

Information concerning any aspect of this order may be obtained by
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Mendi T. Momin dba Peder-
nales Country Store, Docket No. 2008-1837-PST-E on May 8, 2009
assessing $5,250 in administrative penalties with $1,050 deferred.

Information concerning any aspect of this order may be obtained by
contacting Tom Greimel, Enforcement Coordinator at (512) 239-5690,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding City of La Ward, Docket No.
2008-1848-PWS-E on May 8, 2009 assessing $1,664 in administrative
penalties with $332 deferred.

Information concerning any aspect of this order may be obtained by
contacting Andrea Linson-Mgbeoduru, Enforcement Coordinator at
(512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Bexar Metropolitan Water Dis-
trict Public Facility Corporation, Docket No. 2008-1849-PWS-E on
May 8, 2009 assessing $508 in administrative penalties with $101 de-
ferred.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator at (210)
403-4012, Texas Commission on Environmental Quality, PO. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Richdairy Ventures Inc dba
High Five Food Store 21, Docket No. 2008-1861-PST-E on May 8,
2009 assessing $10,100 in administrative penalties with $2,020 de-
ferred.

Information concerning any aspect of this order may be obtained by
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding SHAKU BROTHERSINC. dba
Memorial Hill Food Mart, Docket No. 2008-1862-PST-E on May 8,
2009 assessing $1,540 in administrative penalties with $308 deferred.

Information concerning any aspect of this order may be obtained by
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Bentwood Estates, Inc., Docket
No. 2008-1885-MWD-E on May 8, 2009 assessing $3,318 in admin-
istrative penalties with $663 deferred.

Information concerning any aspect of this order may be obtained by
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Macario Hernandez, Docket
No. 2008-1891-M SW-E on May 8, 2009 assessing $1,050 in adminis-
trative penalties with $210 deferred.

Information concerning any aspect of this order may be obtained by
contacting Keith Frank, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding CPG InvestmentsLLC and As-
pri Investments, LLC dba Dill Food Mart, Docket No. 2008-1908-
PST-E on May 8, 2009 assessing $2,250 in administrative penalties
with $450 deferred.

Information concerning any aspect of this order may be obtained
by contacting Pam Campbell, Enforcement Coordinator at (512)
239-4493, Texas Commission on Environmental Quality, PO. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Berry Contracting, L .P. doaBay
LTD, Docket No. 2008-1911-PST-E on May 8, 2009 assessing $6,990
in administrative penalties with $1,398 deferred.

Information concerning any aspect of this order may be obtained by
contacting John Muennink, Enforcement Coordinator at (361) 825-
3423, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding NRH GROUP, INC dba Park
and Gas, Docket No. 2008-1917-PST-E on May 8, 2009 assessing
$8,916 in administrative penalties with $1,783 deferred.

Information concerning any aspect of this order may be obtained by
contacting Tom Greimel, Enforcement Coordinator at (512) 239-5690,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding City of Fort Worth, Docket No.
2008-1924-WQ-E on May 8, 2009 assessing $3,750 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Evette Alvarado, Enforcement Coordinator at (512) 239-
2573, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding United States Postal Service,
Docket No. 2008-1928-EAQ-E on May 8, 2009 assessing $1,500 in
administrative penalties with $300 deferred.

Information concerning any aspect of this order may be obtained
by contacting Craig Fleming, Enforcement Coordinator at (512)
239-5806, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.
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An agreed order was entered regarding Pavilion Assisted Living, LLC,
Docket No. 2008-1949-EAQ-E on May 8, 2009 assessing $750 in ad-
ministrative penalties with $150 deferred.

Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, PO. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Ingram Concrete, LLC, Docket
No. 2008-1957-AlR-E on May 8, 2009 assessing $4,050 in adminis-
trative penalties with $810 deferred.

Information concerning any aspect of this order may be obtained by
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Quicksilver Resources Inc.,
Docket No. 2008-1964-WR-E on May 8, 2009 assessing $700 in ad-
ministrative penalties with $140 deferred.

Information concerning any aspect of this order may be obtained by
contacting Evette Alvarado, Enforcement Coordinator at (512) 239-
2573, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding John Yturri, Docket No.
2009-0015-MLM-E on May 8, 2009 assessing $5,553 in administra-
tive penalties with $1,110 deferred.

Information concerning any aspect of this order may be obtained by
contacting Ross Fife, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding AMBICA CORPORATION
dba Pecan Food Mart, Docket No. 2009-0019-PST-E on May 8, 2009
assessing $2,625 in administrative penalties with $525 deferred.

Information concerning any aspect of this order may be obtained by
contacting Elvia Maske, Enforcement Coordinator at (512) 239-0789,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Liberty Materials, Inc., Docket
No. 2009-0031-IWD-E on May 8, 2009 assessing $1,900 in adminis-
trative penalties with $380 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jeremy Escobar, Enforcement Coordinator at (512) 239-
1460, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Luna Creek, Ltd., Docket No.
2009-0042-EAQ-E on May 8, 2009 assessing $1,500 in administrative
penalties with $300 deferred.

Information concerning any aspect of this order may be obtained
by contacting Harvey Wilson, Enforcement Coordinator at (512)
239-0321, Texas Commission on Environmental Quality, PO. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding City of Emory, Docket No.
2009-0051-MWD-E on May 8, 2009 assessing $5,250 in administra-
tive penalties with $1,050 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jennifer Graves, Enforcement Coordinator at (956) 430-
6023, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding IH10/FIS Building, L.P,
Docket No. 2009-0063-PWS-E on May 8, 2009 assessing $2,665 in
administrative penalties with $533 deferred.

Information concerning any aspect of this order may be obtained by
contacting Yuliya Dunaway, Enforcement Coordinator at (210) 490-
3096, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

A field citation was entered regarding Francisco Vasgquez, Docket No.
2008-1843-WOC-E on May 8, 2009 assessing $210 in administrative
penalties.

Information concerning any aspect of this citation may be obtained by
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

A field citation was entered regarding Lamb County Hospital, Docket
No. 2008-1846-PST-E on May 8, 2009 assessing $875 in administra-
tive penalties.

Information concerning any aspect of this citation may be obtained by
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas
Commission on Environmental Quality, PO. Box 13087, Austin, Texas
78711-3087.

A field citation was entered regarding Red River Redevelopment Au-
thority, Docket No. 2008-1864-WQ-E on May 8, 2009 assessing $700
in administrative penalties.

Information concerning any aspect of this citation may be obtained by
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas
Commission on Environmental Quality, PO. Box 13087, Austin, Texas
78711-3087.

A field citation was entered regarding Thomas V. Rodriquez, Docket
No. 2008-1961-WOC-E on May 8, 2009 assessing $210 in adminis-
trative penalties.

Information concerning any aspect of this citation may be obtained by
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

A field citation was entered regarding Maximino Acuna, Docket No.
2008-1963-WOC-E on May 8, 2009 assessing $210 in administrative
penalties.

Information concerning any aspect of this citation may be obtained by
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas
Commission on Environmental Quality, PO. Box 13087, Austin, Texas
78711-3087.

A field citation was entered regarding Allen Keller Company, Docket
No. 2008-1965-WQ-E on May 8, 2009 assessing $700 in administra-
tive penalties.

Information concerning any aspect of this citation may be obtained by
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas
Commission on Environmental Quality, PO. Box 13087, Austin, Texas
78711-3087.

A field citation was entered regarding AB Builders, Docket No. 2008-
1972-WQ-E on May 8, 2009 assessing $700 in administrative penal-
ties.

Information concerning any aspect of this citation may be obtained by
contacting Melissa Keller, SEP Coordinator at (512) 239-1768, Texas

Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.
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An order was entered regarding Mustafa Nadaf dba Discount Mini
Mart, Docket No. 2007-0609-PST-E on May 7, 2009 assessing
$15,875 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Elvia Maske, Enforcement Coordinator at (512) 239-0789,
Texas Commission on Environmental Quality, PO. Box 13087, Austin,
Texas 78711-3087.

An order was entered regarding Gwen Gordon and Wanda Percy dba
Holliday Cafe, Docket No. 2007-0741-PST-E on May 14, 2009 assess-
ing $1,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Kimberly Morales, Enforcement Coordinator at (713) 422-
8938, Texas Commission on Environmental Quality, PO. Box 13087,
Austin, Texas 78711-3087.

An order was entered granting Dissolution of Salt Fork Underground
Water Conservation District, Docket No. 2007-0766-DIS-E on May
14, 2009 assessing $0 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Clausewitz, Enforcement Coordinator at (210)
403-4012, Texas Commission on Environmental Quality, PO. Box
13087, Austin, Texas 78711-3087.

TRD-200901972

LaDonna Castafiuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: May 20, 2009

¢ ¢ ¢

Notice of Application and Preliminary Decision for Proposed
Post-Closure Order

Post-Closure Order No. 32123
TCEQ Docket No. 2008-1402-IHW

APPLICATION AND PRELIMINARY DECISION. The American
Ecology Environmental Services Corporation (AEESC), located at
13640 Highway 155 North, Tyler, Smith County, Texas, has applied to
the Texas Commission on Environmental Quality (TCEQ) to conduct
post-closure care for closed, inactive hazardous waste management
units, and to conduct groundwater compliance monitoring at the
facility. AEESC isthe owner and operator of this closed commercial
waste management facility and there are no active waste management
operations at the facility. AEESC filed this application on January 3,
2008.

TCEQ's Executive Director has completed the technical review of the
application and prepared a proposed Post-Closure Order. The proposed
Order, if approved, would establish the post-closure care and compli-
ance monitoring requirements for the closed waste management units.
The Executive Director has made a preliminary decision that this pro-
posed Order, if issued, meetsall statutory and regulatory requirements.
The Post-Closure Order application, Executive Director’s Preliminary
Decision, and proposed Post-Closure Order are available for viewing
and copying at the Tyler Public Library, 201 South College Avenue,
Tyler, Smith County, Texas.

The post-closure care requirements proposed for AEESC assume the
following: that AEESC will comply with post-closure care monitor-
ing requirements for the closed waste management units; that it will
meet compliance monitoring requirementsfor groundwater monitoring
for the closed RCRA -permitted waste management units, Solid Waste
Management Units, and Area of Concerns that are closed as a single

waste management area; and that it will comply with post-closure and
compliance monitoring financial assurance requirements.

ADDITIONAL NOTICE. After theremedial actioniscomplete (inthis
case post-closure care), the Executive Director will issue another notice
indicating his proposed decision that remedial action iscomplete at the
facility. Notice of a Proposed Decision that Remedial Action is Com-
plete will be published and mailed to those who are on the county-wide
mailing list and to those who are on the mailing list for this application.
That notice will contain the deadline for submitting public comments
on the Proposed Decision that Remedial Action is Complete.

PUBLIC COMMENT. You may submit public comments on this ap-
plication. The Executive Director will respond to timely comments
raising issues that are relevant and material or otherwise significant.
After the Executive Director files the response to comments, the chief
clerk shall mail the response to comments to persons who submitted
comments during the comment period and persons who requested to
be on the mailing list for the action.

MAILING LIST. If you submit public comments you will be added
to the mailing list for this specific application to receive future public
notices mailed by the Office of the Chief Clerk. In addition, you may
request to be placed on: (1) the permanent mailing list for a specific
applicant name and permit number; and/or (2) the mailing list for a
specific county. If you wish to be placed on the permanent and/or the
county mailing list, clearly specify which list(s) and send your request
to TCEQ Office of the Chief Clerk at the address below.

AGENCY CONTACTS AND INFORMATION. All written public
comments and requests must be submitted within 30 days from the
date of newspaper publication of this notice to the Office of the Chief
Clerk, MC 105, TCEQ, PO. Box 13087, Austin, Texas 78711-3087
or electronically at www.tceg.state.tx.us/about/comments.html. If you
need more information about this application or the process, please
call TCEQ Office of Public Assistance, toll free, at 1-800-687-4040.
Si desea informacion en Espafiol, puede llamar al 1-800-687-4040.
Genera information about TCEQ can be found at our web site at
www.tceq.state.tx.us.

Further information may also be obtained from AEESC representatives
at Titanium Environmental Services, LLC, PO. Box 4029, Longview,
Texas 75606 or by calling Ms. Laura Rectenwald at (903) 234-8443.

TRD-200901970

LaDonna Castafiuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: May 20, 2009

¢ ¢ ¢

Notice of Opportunity to Comment on Agreed Orders of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), 87.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date
on which the public comment period closes, which in this caseis June
29, 2009. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if acomment discloses facts
or considerations that indicate that consent is inappropriate, improper,
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inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction or the commission’s orders
and permitsissued in accordance with the commission’s regul atory au-
thority. Additional notice of changes to aproposed AO is not required
to be published if those changes are made in response to written com-
ments.

A copy of each proposed AO is available for public inspection at both
the commission’scentral office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regiona office listed as follows. Written comments about an
AO should be sent to the attorney designated for the AO at the com-
mission’s central office at PO. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on June 29, 2009.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The designated attorney is available to discuss the
AO and/or the comment procedure at the listed phone number; how-
ever, 87.075 provides that comments on an AO shall be submitted to
the commission in writing.

(1) COMPANY: Aguado Stone Incorporated; DOCKET NUMBER:
2008-1713-MLM-E; TCEQ ID NUMBER: RN105086110; LOCA-
TION: 3601 County Road 239, Georgetown, Williamson County;
TYPE OF FACILITY: limestone quarry; RULES VIOLATED: 30
TAC 8213.4(a)(1), by failing to submit an Edwards Aquifer Protection
Plan for commission approval prior to conducting regulated activities
on the Edwards Aquifer Recharge Zone; 30 TAC 8327.5(a), by
failing to immediately abate and contain a spill or discharge; 30 TAC
§281.25(a)(4) and 40 Code of Federal Regulations (CFR) §122.26(c),
by failing to obtain authorization to discharge storm water associated
with stone quarry activities at the facility; 30 TAC 8§8334.127(a), by
failing to register aboveground storage tanks with the TCEQ; 30 TAC
§111.201 and Texas Health and Safety Code, §382.085(b), by failing to
comply with the general prohibition on outdoor burning at the facility;
30 TAC 8330.15(c), by failing to prevent the disposal of municipal
solid waste at an unauthorized facility; and 30 TAC §327.5(a), by
failing to abate or contain spills or discharges of petroleum products;
PENALTY: $41,750; STAFF ATTORNEY: James Sallans, Litigation
Division, MC 175, (512) 239-2053; REGIONAL OFFICE: Austin
Regional Office, 2800 South Interstate Highway 35, Suite 100, Austin,
Texas 78704-5712, (512) 339-2929.

(2) COMPANY: Jose De Los Santos dba De Los Santos Ready Mix;
DOCKET NUMBER: 2008-0951-MSW-E; TCEQ ID NUMBER:
RN105178941; LOCATION: 2 Industrial Boulevard, Eagle Pass,
Maverick County; TYPE OF FACILITY: sand and gravel excavation
and sorting business; RULES VIOLATED: 30 TAC §8330.15(c), by
failing to prevent the unauthorized disposal of municipal solid waste;
PENALTY: $1,050; STAFF ATTORNEY: Kari Gilbreth, Litigation
Division, MC 175, (512) 239-1320; REGIONAL OFFICE: Laredo
Regional Office, 707 East Calton Road, Suite 304, Laredo, Texas
78041-3887, (956) 791-6611.

(3) COMPANY: Mohammad A. Swati; DOCKET NUMBER: 2008-
0742-PST-E; TCEQID NUMBER: RN101773232; LOCATION: 1107
Cordrey Street, Orange, Orange County; TY PE OF FACILITY: prop-
erty that previously contained two inactive underground storage tanks
(USTs); RULES VIOLATED: 30 TAC §334.7(d)(3), by failing to pro-
vide an amended UST registration to the TCEQ for any change or addi-
tional information regarding USTs within 30 days from the date of the
occurrence of the change; PENALTY: $1,100; STAFF ATTORNEY:
Stephanie J. Frazee, Litigation Division, MC 175, (512) 239-3693; RE-
GIONAL OFFICE: Beaumont Regional Office, 3870 Eastex Freeway,
Beaumont, Texas 77703-1830, (409) 898-3838.

(4) COMPANY: Murlwyn L. Stringer; DOCKET NUMBER:
2008-0257-PST-E; TCEQ ID NUMBER: RN101548774; LOCA-

TION: Interstate 45 at Exit 221, south of Angus, Navarro County;
TYPE OF FACILITY: four inactive USTs; RULES VIOLATED: 30
TAC 8334.47(8)(2), by failing to perform the permanent removal of
four USTs that had not met the upgrade requirements; PENALTY:
$2,625; STAFF ATTORNEY: Benjamin Thompson, Litigation Divi-
sion, MC 175, (512) 239-1297; REGIONAL OFFICE: Dallas-Fort
Worth Regional Office, 2309 Gravel Drive, Fort Worth, Texas
76118-6951, (817) 588-5800.

(5) COMPANY: Robertina Haro; DOCKET NUMBER: 2008-0534-
PST-E; TCEQ ID NUMBER: RN102221868; LOCATION: 2 3/4
Mile North Conway, Mission, Hidalgo County; TYPE OF FACILITY:
UST system; RULES VIOLATED: 30 TAC 8334.7(d)(3), by failing
to provide an amended registration regarding USTs within 30 days
from the date of the occurrence of the change or addition; and 30 TAC
§334.47(8)(2), by failing to permanently remove from service, no
later than 60 days after the prescribed updated implementation date,
three USTs for which any applicable component of the system was
not brought into timely compliance with the upgrade requirements;
PENALTY: $17,600; STAFF ATTORNEY: Kari Gilbreth, Litigation
Division, MC 175, (512) 239-1320; REGIONAL OFFICE: Harlingen
Regional Office, 1804 West Jefferson Avenue, Harlingen, Texas
78550-5247, (956) 425-6010.

(6) COMPANY: Tex-Wave Industries, L.P,, Tex-Wave Management,
L.L.C., David Croft, and Monty Guiless DOCKET NUMBER:
2007-1347-MLM-E; TCEQ ID NUMBER: RN101979466; LOCA-
TION: 450 Industrial Avenue, Robstown, Nueces County; TYPE
OF FACILITY: metal galvanizing facility; RULES VIOLATED: 30
TAC 8106.375(2)(B), by failing to have hydrochloric acid in an en-
closed building; 30 TAC §335.6(c), by failing to update the Notice of
Registration to reflect current site conditions; 30 TAC 88335.9(a)(1),
335.13(i), and 335.431(c), and 40 CFR §262.40(a) and 8268.7(a)(8),
by failing to maintain all records for hazardous and industrial waste
activities, by failing to maintain copies of each manifest for aminimum
of three years from the date of shipment, and by failing to maintain
records for land disposal restrictions; and 30 TAC 8335.69(a)(1)(B)
and 8335.112(8)(9) and 40 CFR 8§262.34(a)(1)(ii) and §265.197, by
failing to comply with hazardous waste tank requirements and to
conduct adeguate tank closure; PENALTY: $38,640; STAFF ATTOR-
NEY: Gary Shiu, Litigation Division, MC R-12, (713) 422-8916;
REGIONAL OFFICE: Corpus Christi Regional Office, 6300 Ocean
Drive, Suite 1200, Corpus Christi, Texas 78412-5839, (361) 825-3100.

TRD-200901949

Kathleen C. Decker

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: May 19, 2009

¢ ¢ ¢

Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP or
reguests a hearing and fails to participate at the hearing. Similar to the
procedure followed with respect to Agreed Orders entered into by the
executive director of the commission, in accordance with Texas Water
Code (TWC), 8§7.075 this notice of the proposed order and the opportu-
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nity to comment is published in the Texas Register no later than the 30th
day before the date on which the public comment period closes, which
in this case is June 29, 2009. The commission will consider any writ-
ten comments received and the commission may withdraw or withhold
approval of a DO if acomment discloses facts or considerations that
indicate that consent to the proposed DO isinappropriate, improper, in-
adeguate, or inconsistent with the requirements of the statutesand rules
within the commission’s jurisdiction, or the commission’s orders and
permitsissued in accordance with the commission’s regulatory author-
ity. Additional notice of changesto aproposed DO isnot required to be
published if those changes are made in response to written comments.

A copy of each proposed DO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional office listed as follows. Written comments about the
DO should be sent to the attorney designated for the DO at the com-
mission’s central office at PO. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on June 29, 2009.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The commission’s attorneys are available to discuss
the DOs and/or the comment procedure at the listed phone numbers;
however, §7.075 provides that comments on the DOs shall be submit-
ted to the commission in writing.

(1) COMPANY: AKJ Management, Inc. dba A&B Food Mart;
DOCKET NUMBER: 2008-1363-PST-E; TCEQ ID NUMBER:
RN101539294; LOCATION: 300 East Moore Avenue, Terrell, Kauf-
man County; TYPE OF FACILITY: property with three inactive
underground storage tanks (USTs); RULES VIOLATED: 30 TAC
§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to ensure that
all USTs are monitored in a manner that will detect a release at a
frequency of at least once every month (not to exceed 35 days between
each monitoring); and 30 TAC 8§115.221 and Texas Health and Safety
Code, §382.085(6), by failing to install an approved Stage | vapor
recovery system; PENALTY: $6,250; STAFF ATTORNEY: Phillip
Goodwin, Litigation Division, MC 175, (512) 239-0675; REGIONAL
OFFICE: Dallas-Fort Worth Regiona Office, 2309 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.

(2) COMPANY: John Young dba Royal Coach Mobile Home Village;
DOCKET NUMBER: 2008-1643-PWS-E; TCEQ ID NUMBER:
RN102678000; LOCATION: 700 West Greens Road, Houston, Harris
County; TYPE OF FACILITY: public water supply; RULES VIO-
LATED: 30 TAC §290.271(b) and §290.274(a) and (c), by failing to
mail or directly deliver one copy of the Consumer Confidence Report
(CCR) to each hill paying customer by July 1st of each year and by
failing to submit a copy of the annual CCR and certification that the
CCR has been distributed to the customers of the water system and that
the information in the CCR is correct and consistent with compliance
monitoring data to the TCEQ by July 1st of each year; PENALTY:
$754; STAFF ATTORNEY: Jennifer Cook, Litigation Division, MC
175, (512) 239-1873; REGIONAL OFFICE: Houston Regional Office,
5425 Polk Street, Suite H, Houston, Texas 77023, (713) 767-3500.

(3) COMPANY: The JW. Grimes Family Limited Partnership;
DOCKET NUMBER: 2008-1187-MSW-E; TCEQ ID NUMBER:
RN105517247 and RN105372718; LOCATION: 3146 Sherwood
Avenue, Lancaster, Dallas County (RN105372718; Lancaster Site)
and 10045 Farm-to-Market Road 66, Maypearl, Ellis County
(RN105517247; Maypearl Site); TYPE OF FACILITY: two unau-
thorized municipal solid waste disposal sites; RULES VIOLATED:
30 TAC 8§330.15(c), by failing to prevent the disposal of municipal
solid waste at an unauthorized site (the Maypearl Site); and 30 TAC
§330.15(c), by failing to prevent the disposal of municipal solid waste
at an unauthorized site (the Lancaster Site); PENALTY: $15,000;

STAFF ATTORNEY: Kari Gilbreth, Litigation Division, MC 175,
(512) 239-1320; REGIONAL OFFICE: Dallas-Fort Worth Regional
Office, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

TRD-200901950

Kathleen C. Decker

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: May 19, 2009

¢ ¢ ¢

Notice of Receipt of Application and Intent to Obtain a
Municipal Solid Waste Permit Major Amendment No. 2245A

APPLICATION Stericycle, Inc., 28161 North Keith Drive, Lake For-
est, Lake County, |L 60045-4528, has applied to the Texas Commission
on Environmental Quality (TCEQ or Commission) for an amendment
to their current Type V medical waste processing permit. The appli-
cant is requesting a mgjor amendment to the permit to increase the
waste capacity of the facility. The facility is located at 2821 Indus-
trial Lane, Garland, Dallas County, Texas 75041. The TCEQ received
the application on March 16, 2009. The permit amendment application
is available for viewing and copying at the Garland Central Public Li-
brary, 625 Austin Street, Garland, Dallas County, Texas 75040.

ADDITIONAL NOTICE. TCEQ's Executive Director has determined
the application is administratively complete and will conduct a techni-
cal review of the application. After technical review of the application
iscomplete, the Executive Director may prepare adraft permit and will
issue a preliminary decision on the application. Notice of the Appli-
cation and Preliminary Decision will be published and mailed to those
who are on the county-wide mailing list and to those who are on the
mailing list for this application. That notice will contain the deadline
for submitting public comments.

PUBLIC COMMENT/PUBLIC MEETING. You may submit public
comments or request a public meeting on this application. The purpose
of apublic meeting is to provide the opportunity to submit comments
or to ask questions about the application. TCEQ will hold a public
meeting if the Executive Director determines that there is a significant
degree of public interest in the application or if requested by a local
legislator. A public meeting is not a contested case hearing.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for submitting public comments, the Executive Director will
consider al timely comments and prepare a response to al relevant
and material, or significant public comments. Unless the application
is directly referred for a contested case hearing, the response to com-
ments, and the Executive Director’s decision on the application, will
be mailed to everyone who submitted public comments and to those
persons who are on the mailing list for this application. If comments
are received, the mailing will also provide instructions for requesting
reconsideration of the Executive Director’s decision and for requesting
acontested case hearing. A person who may be affected by the facility
isentitled to request a contested case hearing from the Commission. A
contested case hearing is a legal proceeding similar to a civil tria in
state district court.

TO REQUEST A CONTESTED CASE HEARING, YOU MUST
INCLUDE THE FOLLOWING ITEMS IN YOUR REQUEST: your
name, address, phone number; applicant’s name and permit number;
the location and distance of your property/activities relative to the
facility; a specific description of how you would be adversely affected
by the facility in a way not common to the general public; and, the
statement "[1/we] request a contested case hearing." If the request for
contested case hearing is filed on behalf of a group or association, the
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request must designate the group’s representative for receiving future
correspondence; identify an individual member of the group who
would be adversely affected by the facility or activity; provide the
information discussed above regarding the affected member’s location
and distance from the facility or activity; explain how and why the
member would be affected; and explain how the interests the group
seeks to protect are relevant to the group’s purpose.

Following the close of all applicable comment and request periods, the
Executive Director will forward the application and any requests for
reconsideration or for a contested case hearing to the TCEQ Commis-
sioners for their consideration at a scheduled Commission meeting.

The Commission will only grant a contested case hearing on disputed
issues of fact that are relevant and material to the Commission’s de-
cision on the application. Further, the Commission will only grant a
hearing on issues that were raised in timely filed comments that were
not subsequently withdrawn.

MAILING LIST. If you submit public comments, a request for a con-
tested case hearing or areconsideration of the Executive Director’s de-
cision, you will be added to the mailing list for this specific application
to receive future public notices mailed by the Office of the Chief Clerk.
In addition, you may request to be placed on: (1) the permanent mail-
ing list for a specific applicant name and permit number and/or (2) the
mailing list for a specific county. If you wish to be placed on the per-
manent and/or the county mailing list, clearly specify which list(s) and
send your request to the TCEQ Office of the Chief Clerk at the address
below.

AGENCY CONTACTS AND INFORMATION. All written public
comments and requests must be submitted to the Office of the Chief
Clerk, MC 105, TCEQ, PO. Box 13087, Austin, TX 78711-3087 or
electronically at www.tceg.state.tx.us/about/comments.html. If you
need more information about this permit application or the permitting
process, please call the TCEQ Office of Public Assistance, Toll Free,
at 1-800-687-4040. Si desea informacion en Espariol, puede [lamar al
1-800-687-4040. Genera information about TCEQ can be found at
our web site at www.tceg.state.tx.us.

Further information may also be obtained from Stericycle, Inc. at the
address stated above or by calling Mr. John Hargrove, PE., Consultant,
Geosyntec at (281) 810-5055.

TRD-200901971

LaDonna Castafiuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: May 20, 2009

L4 L4 ¢
Notice of Water Quality Applications

The following notices were issued during the period of April 28, 2009
through May 14, 2009.

The following require the applicants to publish notice in a newspaper.
Public comments, requests for public meetings, or requests for a con-
tested case hearing may be submitted to the Office of the Chief Clerk,
Mail Code 105, PO. Box 13087, Austin, Texas 78711-3087, WITHIN
30 DAY SOF THE DATE OF NEWSPAPER PUBLICATION OF THE
NOTICE.

INFORMATION SECTION

CITY OF EASTLAND has applied for a renewal of TPDES Permit
No. WQ0010637001 which authorizes the discharge of treated domes-
tic wastewater at a daily average flow not to exceed 900,000 gallons
per day. The facility islocated at the east end of Smith Street, approx-

imately one mile southeast of the intersection of State Highway 6 and
U.S. Highway 80 and 1.4 miles northeast of the intersection of State
Highway 6 and Interstate Highway 20, in the City of Eastland in East-
land County, Texas.

CITY OF ALBANY has applied to the Texas Commission on En-
vironmental Quality (TCEQ) for a renewa of TPDES Permit No.
WQO0010035002, which authorizes the discharge of filter backwash
effluent from a water treatment plant at a daily average flow not to
exceed 60,000 gallons per day. The facility islocated at 917 Railroad
Street at the intersection of Railroad Street and North Avenue C in the
City of Albany in Shackelford County, Texas.

CITY OF EARTH has applied for a renewa of Permit No.
WQO0010162001, which authorizes the disposal of treated domestic
wastewater at a daily average flow not to exceed 200,000 gallons per
day viaevaporation on 1.6 acres of pond area, and the further disposal
of treated domestic wastewater effluent at a daily average flow not to
exceed 70,000 gallons per day via surface irrigation of 30 acres of
non-public access agricultural land on demand for supplemental irriga-
tion only. This permit will not authorize a discharge of pollutantsinto
watersin the State. The wastewater treatment facility and disposal site
are located in the southeast quarter of the City of Earth at a point 0.25
mile east of the intersection of U.S. Highway 70 and Farm-to-Market
Road 1055 and 0.25 mile south on EIm Street in Lamb County, Texas.

CITY OF SAN MARCOS has applied for a mgjor amendment to
TPDES Permit No. WQ0010273002 to authorize an increase in the
2-hour peak flow discharge of treated domestic wastewater from
12,500 gallons per minute to 21,528 gallons per minute. The current
permit authorizes the discharge of treated domestic wastewater at
an annua average flow not to exceed 9,000,000 gallons per day.
The facility is located on the north bank of the San Marcos River,
approximately 4,000 feet east of the intersection of State Highway 123
and Interstate Highway 35 in the City of San Marcos in Hays County,
Texas.

MCWANE INC which operates Tyler Pipe, a grey and ductile iron
foundry, has applied for a major amendment to TPDES Permit No.
WQO0001793000 to add the authorization to discharge casting quench
process wastewater, North and South Plant cooling tower blowdown,
treated domestic wastewater, industrial garage washdown water, storm
water from plant areas and the Tyler Landfill areaand miscellaneousde
minimis flows (such as heat exchanger drains, shell cooling water test-
ing, furnace backup water, condensate, washdown, water from air tank
test, wastewater treatment plant sludge press washdown, fire/emer-
gency water lineflush, stabilization building washdown, etc.) at adaily
average flow not to exceed 720,000 gallons per day via Outfall 001; to
recal cul ate technol ogy-based annual loadings and concentration limi-
tationsat Outfall 001; to add the authorization to route treated domestic
wastewater viaOutfall 002 or to the South Wastewater Treatment Plant
for reuse and/or discharge via Outfall 001; to and revise the minimum
analytical level for oil and grease from 5 milligram per liters (mg/l) to
between 1.15 mg/l to 5 mg/l. The current permit authorizes the dis-
charge of treated (mold cooling) process wastewater at adaily average
flow not to exceed 720,000 gallons per day via Outfall 001, treated
domestic wastewater at a daily average flow not to exceed 60,000 gal-
lons per day via Outfall 002, and storm water runoff on an intermittent
and flow variable basis via Outfalls 003 and 004. The facility is lo-
cated north of the intersection of and between U.S. Highway 69 and
Jim Hogg Highway (old Lindal e Highway) in the community of Swan,
Smith County, Texas.

SPORTSMANS WORLD MUNICIPAL UTILITY DISTRICT which
operates Sportsman’s World MUD WWTP, has applied for a major
amendment to TPDES Permit No. WQ0002461000 to authorize an
increase in the daily average flow limitation from 100,000 gallons per
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day to 800,000 gallons per day; an increase in the daily maximum flow
limitation from 150,000 to 1,200,000 gallons per day; less stringent
effluent limitations for total dissolved solids; and decrease in the mon-
itoring frequency for total dissolved solids. The current permit autho-
rizes the discharge of reverse osmosis reject water on a daily average
flow not to exceed 100,000 gallons per day via Outfall 001. The facil-
ity islocated approximately 0.5 mile south-southwest of the mouth of
the Bluff Creek tributary to the main body of Possum Kingdom Reser-
voir or approximately 0.25 mile southeast of Bluff Creek Marina, Palo
Pinto County, Texas.

HYDROCARBON RECOVERY SERVICES INC which operates the
Baytown Facility, has applied for a renewal to TPDES Permit No.
WQO0004710000 which authorizes the discharge of treated process
wastewater, non-contact cooling water, and treated contact storm
water at a daily average flow not to exceed 100,000 gallons per day
viaOutfall 001; and contact storm water from the Separation/Distillate
area and previousy monitored storm water on an intermittent and
flow variable basis via Outfall 002. The amendment request submitted
with the application has been withdrawn. The application is now for
a permit renewal without changes as requested by the applicant. The
facility islocated approximately 5980 feet south of State Highway 146
on Spur 55 and approximately 875 feet east of the intersection of Spur
55 and Farm-to-Market Road 1405, Chambers County, Texas.

CITY OF COLLEGE STATION has applied for arenewal of TPDES
Permit No. WQ0010024003, which authorizes the discharge of treated
domestic wastewater at an annual average flow not to exceed 2,000,000
gadlons per day. The facility is located immediately south of Rock
Prairie Road, approximately 16,000 feet east-northeast of the intersec-
tion of State Highway 6 and Greens Prairie Road, and approximately
9,000 feet north of the Texas I nternational Speedway in Brazos County,
Texas.

CITY OF COPPERAS COVE has applied to the Texas Commission
on Environmental Quality (TCEQ) for amajor amendment to TPDES
Permit No. WQ0010045005 to reduce the frequency of monitoring re-
quirements for aluminum. The current permit authorizes the discharge
of treated domestic wastewater at an annual average flow not to ex-
ceed 4,000,000 gallons per day. The facility is located north of the
City of Copperas Cove, adjacent to the west side of Farm-to-Market
Road 116 at apoint approximately 1.8 miles north of the intersection of
Farm-to-Market Road 116 and Farm-to-Market Road 1113 in Coryell
County, Texas.

CITY OF BANGS applied for a renewa of TPDES Permit No.
WQ0010122001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 300,000 gallons
per day. The facility is located approximately one mile south of the
intersection of U.S. Highway 84 and Farm-to-Market Road 586 in
Brown County, Texas.

CITY OF RICHMOND hasapplied for arenewal of TPDES Permit No.
WQ0010258003, which authorizes the discharge of treated domestic
wastewater at an annual average flow not to exceed 6,000,000 gallons
per day. The facility is located at 220 Legion Drive on the northeast
corner of Rabbs Bayou and Golfview Drive, approximately 300 feet
north of the Golfview Drive in Fort Bend County, Texas.

CITY OF RULE has applied for a renewal of TCEQ Permit No.
WQ0010265001, which authorizes the disposal of treated domestic
wastewater at a daily average flow not to exceed 110,000 gallons per
day viasurface irrigation of 20 acres of non-public access pastureland.
This permit will not authorize a discharge of pollutants into waters
in the State. The wastewater treatment facility and disposal site are
located approximately two miles southwest of Rule, approximately

1.5 miles south of U.S. Highway 380 and approximately two miles
west of State Highway 6 in Haskell County, Texas.

CITY OF SUDAN has applied for a renewa of TCEQ Permit No.
WQO0010294001, which authorizes the disposa of treated domestic
wastewater at a daily average flow not to exceed 105,000 gallons per
day viaevaporation. This permit will not authorize a discharge of pol-
lutants into waters in the State. The wastewater treatment facility and
disposal site are located approximately 3000 feet northeast of the in-
tersection of U.S. Highway 84 and Farm-to-Market Road 303 and ap-
proximately 4000 feet north of theintersection of U.S. Highway 84 and
Farm-to-Market Road 1843 in Lamb County, Texas.

CITY OF ABILENE has applied to the Texas Commission on En-
vironmental Quality (TCEQ) for a renewa of TPDES Permit No.
WQO0010334004, which authorizes the discharge of treated domestic
wastewater at an annual average flow not to exceed 18,000,000 gallons
per day via Outfall 001; and at an annual average flow not to exceed
4,000,000 gallons per day via Outfall 002. The current permit also
authorizes the disposal of treated domestic wastewater via irrigation
of 1,960 acres of on-site and off-site properties and an additional
335 acres of on-site properties. The current permit also authorizes
the disposal of sewage sludge on-site in the sewage sludge surface
disposal site. The facility is located at 19000 County Road 309,
approximately 1.5 miles north of the intersection of State Highway
351 and County Road 309, and 5 miles northeast of the intersection of
Interstate Highway 20 and State Highway 351 in Jones County, Texas.

CITY OF BRENHAM has applied for arenewal of TPDES Permit No.
WQO0010388001, which authorizes the discharge of treated domestic
wastewater at an annual average flow not to exceed 3,550,000 gallons
per day. The current permit authorizes marketing and distribution of
Class A sewage sludge. The facility is located at 2005 Old Chappell
Hill Road, approximately 3,300 feet southeast of the intersection of
Farm-to-Market Road 577 and State Highway 105, south of and ad-
jacent to Hog Branch in the City of Brenham in Washington County,
Texas.

CITY OF HITCHCOCK has applied for arenewal of TPDES Permit
No. 10690-001, which authorizes the discharge of treated domestic
wastewater at an annual average flow not to exceed 3,000,000 gallons
per day. Thefacility islocated approximately 1.0 mile south of thein-
tersection of State Highway 6 and Farm-to-Market Road 519 in Galve-
ston County, Texas.

THE CITY OF WALLIS has applied for a renewa of TPDES Permit
No. WQ0010765001, which authorizesthe discharge of treated domes-
tic wastewater at adaily average flow not to exceed 498,000 gallons per
day. The facility is located approximately 5,000 feet northwest of the
intersection of Farm-to-Market Road 1093 and State Highway 36 just
north of State Highway 36 in Austin County, Texas.

TEXAS PARKS AND WILDLIFE DEPARTMENT has applied for a
renewal of TCEQ Permit No. WQO0012234001, which authorizes the
disposal of treated domestic wastewater at a daily average flow not to
exceed 3,000 gallons per day on 1.8 acres of evaporation pond. This
permit will not authorize a discharge of pollutants into waters in the
State. The wastewater treatment facility and disposal site are located
approximately 3,250 feet east of Farm-to-Market Road 762 and approx-
imately 1.2 miles north of Farm-to-Market Road 1462 within Brazos
Bend State Park in Fort Bend County, Texas.

RR DEVELOPMENT TEXAS Il INC has applied for a new permit,
proposed Texas Pollutant Discharge Elimination System (TPDES) Per-
mit No. WQ0014925001, to authorize the discharge of treated domes-
tic wastewater at a daily average flow not to exceed 550,000 gallons
per day. Thefacility will belocated approximately 2.5 miles northwest
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of the intersection of Texas Highway 35 and 188, to the east of Port
Bay in Aransas County, Texas.

If you need more information about these permit applications or the
permitting process, please call the TCEQ Office of Public Assistance,
Toll Free, at 1-800-687-4040. General information about the TCEQ
can befound at our web site at www.tceq.state.tx.us. Si deseainforma-
cion en Espariol, puede [lamar a 1-800-687-4040.

TRD-200901969

LaDonna Castafiuela

Chief Clerk

Texas Commission on Environmental Quality
Filed: May 20, 2009

¢ ¢ ¢
Texas Facilities Commission

Reguest for Proposals #303-9-11806

The Texas Facilities Commission (TFC), on behalf of the Office of
the Attorney General, announces the issuance of Request for Proposals
(RFP) #303-9-11806. TFC seeks a five year lease of approximately
12,240 square feet of office space in Texas City, Texas.

The deadline for questions is June 15, 2009, and the deadline for pro-
posals is June 26, 2009, at 3:00 p.m. The award date is July 24, 2009.
TFC reserves the right to accept or reject any or all proposals submit-
ted. TFC isunder no legal or other obligation to execute alease on the
basis of this notice or the distribution of a RFP. Neither this notice nor
the RFP commits TFC to pay for any costs incurred prior to the award
of agrant.

Parties interested in submitting a proposal may obtain information by
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy
of the RFP may be downloaded from the Electronic State Business
Daily at http://eshd.cpa.state.tx.us/bid_show.cfm?bidid=_82507.

TRD-200901942

Kay Molina

General Counsel

Texas Facilities Commission
Filed: May 18, 2009

¢ ¢ ¢

Request for Proposals #303-9-11845

The Texas Facilities Commission (TFC), on behalf of the Health and
Human Services Commission (HHSC), announces the issuance of Re-
quest for Proposals (RFP) #303-9-11845. TFC seeks afive (5) or ten
(10) year lease of approximately 3,758 square feet of office space in
Georgetown, Williamson County, Texas.

The deadline for questionsis June 9, 2009 and the deadline for propos-
alsisJune 22, 2009 at 3:00 p.m. The award date is August 19, 2009.
TFC reserves the right to accept or reject any or all proposals submit-
ted. TFC isunder no legal or other obligation to execute alease on the
basis of this notice or the distribution of a RFP. Neither this notice nor
the RFP commits TFC to pay for any costs incurred prior to the award
of agrant.

Parties interested in submitting a proposal may obtain information by
contacting TFC Purchaser Sandy Williams at (512) 475-0453. A copy
of the RFP may be downloaded from the Electronic State Business
Daily at http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=82590.

TRD-200901962

Kay Molina

General Counsel

Texas Facilities Commission
Filed: May 19, 2009

¢ 4 ¢
Texas Health and Human Services Commission

Notice of Award of a Major Consulting Contract

Pursuant to Chapter 2254, Subchapter B, Texas Government Code, the
Texas Health and Human Services Commission announces the award
of contract #529-06-0425-00037 to Navigant Consulting, Inc. an en-
tity with a principal place of business at 30 South Wacker, Suite 3100,
Chicago, IL 60606. The contractor will provide consulting Servicesto
the Texas Health and Human Services Commission regarding the ef-
fectiveness of the Specialty Care Access Improvement: Telemedicine
Project.

The total value of the contract with Navigant Consulting, Inc. is
$556,390.00 The contract was executed on May 19, 2009 and will ex-
pire on August 31, 2011, unless extended or terminated sooner by the
parties. Navigant Consulting, I nc. will produce numerous documents
and reports during the term of the contract, with the final reporting due
by August 2011.

TRD-200901975

David Brown

Assistant General Counsel

Texas Health and Human Services Commission

Filed: May 20, 2009

¢ ¢ ¢

Texas Department of Insurance

Company Licensing

Application to change the name of JEFFERSON STANDARD LIFE
INSURANCE COMPANY to SECURITAS FINANCIAL LIFE IN-

SURANCE COMPANY, aforeign life company. The home office is
in Syracuse, New York.

Any objections must be filed with the Texas Department of Insurance,
within twenty (20) calendar days from the date of the Texas Regis-
ter publication, addressed to the attention of Godwin Ohaechesi, 333
Guadalupe Street, M/C 305-2C, Austin, Texas 78701.
TRD-200901973

Brenda Caldwell

Assistant General Counsel

Texas Department of Insurance

Filed: May 20, 2009

¢ ¢ ¢

Notice of Request for Qualifications of Applicants for Special
Deputy Receiver RFQ-SDR-2009-1

Purpose of Request for Qualifications (RFQ)

On or after July 1, 2009, the Texas Department of Insurance ("TDI")
will issue RFQ-SDR-2009-1 (the” 2009 RFQ") for individuals or legal
entities to become " Qualified Applicants’ eligible to serve as a Spe-
cial Deputy Receiver ("SDR”) for receiverships under Texas Insurance
Code Chapter 443.

Term of RFQ

The term of the 2009 RFQ will begin September 1, 2009 and end Au-
gust 31, 2012, unless extended by the Commissioner. If you are cur-
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rently qualified under a previous RFQ, your approval as a Qualified
Applicant expires August 31, 2009. You must be approved in accor-
dance with the 2009 RFQ to submit a bid on a Request for Proposals
("RFP”) issued on or after September 1, 2009. All approvals of Qual-
ified Applicants under the 2009 RFQ will terminate at the end of the
term of the RFQ.

Submission of Application

The RFQ and application forms will be published on the TDI website
on or about June 15, 2009. The forms may be downloaded at that time
from http://www.tdi.state.tx.us/l orc/sdrcontractadmn.html, or a paper
copy may be requested. Further information regarding the RFQ will
appear as needed on TDI's website at this address. You must submit
an application by 3:00 p.m. July 31, 2009 for it to be processed by
September 1, 2009. An application submitted after July 31, 2009 will
be processed sometime after September 1, 2009.

RFQ Approval Process

Applications must meet all requirements of the RFQ to be considered.
Applications will be reviewed by the Commissioner’s staff, and eval-
uated on the basis of the criteriain the RFQ. Once approved, Qualified
Applicantswill be eligible to submit bids on an RFP for an SDR issued
during the term of the 2009 RFQ.

SDR’s Duties

If an SDR is selected, the SDR shall perform duties assigned by the
Receiver, which typicaly include:

Securing control of the insurer’s operations, property, and records.
Evaluating, collecting, investing, and liquidating assets as appropriate.
Evaluating the insurer’s personnel and contractors.

Supervising litigation filed by and against the receivership estate.
Operating information systems and extracting data.

Investigating and pursuing claims against parties who are liable to the
insurer.

Identifying and recovering any preferential transfers.
Providing notice to policyholders, claimants and interested parties.

Handling claims, and coordinating with state insurance guaranty asso-
ciations.

Creating and filing financial reports and tax returns.

Distributing assets to approved claimants, and closing the receivership
estate.

Rights and Obligations

TDI isnot responsible for any costsincurred in responding to this RFQ
or any RFP, and reserves the right to accept or reject any or al appli-
cations. Approval as a Qualified Applicant does not confer any rights

to the applicant, and TDI is under no obligation to award a contract on
the basis of this RFQ or any RFP. TDI reserves the right to issue other
RFQs for SDRs as needed.

Contact I nfor mation

Any requests for information should be directed to Lewis Wright, Fi-
nancia Program - SDR Process, Texas Department of Insurance, PO.
Box 149104, Mail Code 305-2A, Austin TX 78714, telephone (512)
322-3463, e-mail sdrcontracting@tdi.state.tx.us.

TRD-200901977

Brenda Caldwell

Assistant General Counsel
Texas Department of Insurance
Filed: May 20, 2009

14 L4 L4
Texas Lottery Commission
Instant Game Number 1204 "Precious Pearl 7's"
1.0 Name and Style of Game.

A. The name of Instant Game No. 1204 is "PRECIOUS PEARL 7'S".
The play styleis "key number match with multiplier”.

1.1 Price of Instant Ticket.
A. Tickets for Instant Game No. 1204 shall be $7.00 per ticket.
1.2 Definitions in Instant Game No. 1204.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removabl e scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for aprize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbolsare: 1, 2, 3, 4, 5,
6, 8,9, 10, 11, 12, 13, 14, 15, 16, 18, 19, 20, 21, 22, 23, 24, 25, 26, 28,
29, 30, 31, 32, 33, 34, 35, 36, 38, 39, 40, 7 SYMBOL, $7.00, $10.00,
$15.00, $20.00, $40.00, $50.00, $100, $500, $2,000 and $77,000. The
possible blue play symbolsare: 1, 2, 3, 4,5, 6, 8,9, 10, 11, 12, 13, 14,
15, 16, 18, 19, 20, 21, 22, 23, 24, 25, 26, 28, 29, 30, 31, 32, 33, 34, 35,
36, 38, 39, 40, 7 SYMBOL and NECKLACE SYMBOL.

D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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Figure 1: GAME NO. 1204 - 1.2D

PLAY SYMBOL CAPTION
1 (black) ONE
2 (black) TWO
3 (black) THR
4 (black) FOR
5 (black) FlvV
6 (black) SiX
8 (black) EGT
9 (black) NIN
10 (black) TEN
11 (black) ELV
12 (black) TLV
13 (black) TRN
14 (black) FTN
15 (black) FFN
16 (black) SXN
18 (black) ETN
19 (black) NTN
20 (black) TWY
21 (black) TWON
22 (black) TWTO
23 (black) TWTH
24 (black) TWFR
25 (black) TWFV
26 (black) TWSX
28 (black) TWET
29 (black) TWNI
30 (black) TRTY
31 (black) TRON
32 (black) TRTO
33 (black) TRTH
34 (black) TRFR
35 (black) TRFV
36 (black) TRSX
38 (black) TRET
39 (black) TRNI
40 (black) FRTY
7 SYMBOL (black) WIN
1 (biue) ONE
2 (blue) TWO
3 (blue) THR
4 (blue) FOR
5 (blue) FIV
6 (blue) SIX
8 (blue) EGT
9 (blue) NIN
10 (blue) TEN
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11 (blue) ELV
12 (blue) TLV
13 (blue) TRN
14 (blue) FTN
15 (blue) FFN
16 (blue) SXN
18 (blue) ETN
19 (blue) NTN
20 (blue) TWY
21 (blue) TWON
22 (blue) TWTO
23 (blue) TWTH
24 (blue) TWFR
25 (blue) TWFV
26 (blue) TWSX
28 (blue) TWET
29 (blue) TWNI
30 (blue) TRTY
31 (blue) TRON
32 (blue) TRTO
33 (blue) TRTH
34 (blue) TRFR
35 (blue) TRFV
36 (blue) TRSX
38 (blue) TRET
39 (blue) TRNI
40 (blue) FRTY
7 SYMBOL (blue) DOUBLE
NECKLACE SYMBOL (blue) NKLAC
$7.00 (black) SEVEN$
$10.00 (black) TEN$
$15.00 (black) FIFTN
$20.00 (black) TWENTY
$40.00 (black) FORTY
$50.00 (black) FIFTY
$100 (black) ONE HUND
$500 (black) FIV HUND
$2,000 (black) TWO THOU
$77,000 (black) 77 THOU

E. Serial Number - A unique 14 (fourteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There will
be afour (4)-digit "security number" which will be individually boxed
and randomly placed within the number. The remaining ten (10) digits
of the Serial Number are the Validation Number. The Serial Number
is positioned beneath the bottom row of play datain the scratched-off
play area. The Serial Number isfor validation purposes and cannot be
used to play the game. The format will be: 00000000000000.

F. Low-Tier Prize - A prize of $7.00, $10.00, $15.00 or $20.00.
G. Mid-Tier Prize - A prize of $50.00, $100 or $500.
H. High-Tier Prize - A prize of $2,000 or $77,000.

|. Bar Code - A 24 (twenty-four) character interleaved two (2) of five
(5) bar code which will include a four (4) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the ten (10)
digit Validation Number. The bar code appears on theback of theticket.
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J. Pack-Ticket Number - A 14 (fourteen) digit number consisting of the
four (4) digit game number (1204), a seven (7) digit pack number, and
athree (3) digit ticket number. Ticket numbers start with 001 and end
with 075 within each pack. The format will be: 1204-0000001-001.

K. Pack - A pack of "PRECIOUS PEARL 7'S" Instant Game tickets
contains 075 tickets, packed in plastic shrink-wrapping and fanfolded
in pages of one (1). The packs will alternate. One will show the front
of ticket 001 and back of 075 while the other fold will show the back
of ticket 001 and front of 075.

L. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet al of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas L ottery
pursuant to the State Lottery Act and referenced in 16 TAC Chapter
401.

M. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"PRECIOUS PEARL 7'S' Instant Game No. 1204 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
nersis subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "PRECIOUS PEARL 7'S' Instant Game is de-
termined once the latex on the ticket is scratched off to expose 44
(forty-four) Play Symbols. If a player matches any of YOUR NUM-
BERS play symbols to any of the WINNING NUMBERS play sym-
bols, the player wins the PRIZE shown for that number. If aplayer re-
vealsa"BLACK 7" symbol, the player wins the PRIZE shown for that
symbol. If aplayer reveasa"BLUE 7" symboal, the player wins DOU-
BLE the PRIZE shown for that symbol. If a player reveals a"BLUE
NECKLACE" symbol, the player wins all 20 prizesinstantly! No por-
tion of the display printing nor any extraneous matter whatsoever shall
be usable or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. Tobeavalid Instant Game ticket, al of the following requirements
must be met:

1. Exactly 44 (forty-four) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’'s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. Theticket must not be counterfeit in whole or in part;

10. Theticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must beright side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 44
(forty-four) Play Symbolsunder the latex overprint on the front portion
of theticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. Theticket must not be blank or partialy blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 44 (forty-four) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures,

17. Each of the 44 (forty-four) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on file at the Texas L ottery; the ticket Serial Numbers must be printed
inthe Serial font and must correspond precisely to the artwork onfile at
the Texas L ottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass al additional validation tests provided for in
these Game Procedures, the Texas L ottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing al of the validation require-
mentsisvoid and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or aticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets in a pack will not have identical
play data, spot for spot.

B. The "BLUE 7" (doubler) play symbol will only appear as dictated
by the prize structure.

C. The "NECKLACE" (win al) play symbol will only appear as dic-
tated by the prize structure.

D. When the "NECKLACE" (win al) play symbol appears, there will
be no occurrence of any Y OUR NUMBERS play symbols matching to
any of the WINNING NUMBERS play symbols.

E. There will be aminimum of 4 and a maximum of 12 blue play sym-
bols on every ticket unless otherwise restricted by the prize structure.

F. No more than four (4) matching non-winning prize symbols will
appear on aticket.

G. No duplicate non-winning YOUR NUMBERS play symbols on a
ticket regardless of color.
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H. No duplicate WINNING NUMBERS play symbols on aticket.

I. Non-winning prize symbols will never be the same as the winning
prize symbol(s).

J. YOUR NUMBER play symbols matching WINNING NUMBER
play symbols will be awin, regardless of color.

K. No prize amount in a non-winning spot will correspond with the
play symbol (i.e. 20 and $20).

L. The top prize symbol will appear on every ticket unless otherwise
restricted.

2.3 Procedure for Claiming Prizes.

A.Toclama"PRECIOUS PEARL 7'S" Instant Game prize of $7.00,
$10.00, $15.00, $20.00, $50.00, $100 or $500, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, if appropriate, make payment of the amount due
the claimant and physically void theticket; provided that the TexasL ot-
tery Retailer may, but is not required, to pay a $50.00, $100 or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas L ottery Retailer shall provide the claimant with aclaim form
and instruct the claimant on how to file a claim with the Texas L ottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notified
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.

B. Toclaim a"PRECIOUS PEARL 7'S" Instant Game prize of $2,000
or $77,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.

C. As an dlternative method of claiming a"PRECIOUS PEARL 7'S'
Instant Game prize, the claimant must sign the winning ticket, thor-
oughly complete a claim form, and mail both to: Texas Lottery Com-
mission, Post Office Box 16600, Austin, Texas 78761-6600. The risk
of sending a ticket remains with the claimant. In the event that the
claim is not validated by the Texas Lottery, the claim shall be denied
and the claimant shall be notified promptly.

D. Prior to payment by the Texas L ottery of any prize, the TexasL ottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of atax or other money collected by the
Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General;

3. delinquent in reimbursing the Texas Health and Human Services
Commission for a benefit granted in error under the food stamp pro-
gram or the program of financial assistance under Chapter 31, Human
Resources Code;

4. in default on aloan made under Chapter 52, Education Code; or

5. in default on aloan guaranteed under Chapter 57, Education Code.

E. If aperson isindebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if adispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if thereis any question regarding the identity of the claimant;

C. if thereisany question regarding the validity of the ticket presented
for payment; or

D. if theclaimis subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrueto the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 yearsis entitled to a cash prize of less than $600 from the "PRE-
CIOUS PEARL 7'S' Instant Game, the Texas Lottery shall deliver to
an adult member of the minor’sfamily or the minor’s guardian a check
or warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "PRECIOUS PEARL 7'S" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military personnel
as set forth in Texas Government Code Section 466.408. Any prize not
claimed within that period, and in the manner specified in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizesin a game is approximate based
on the number of ticketsordered. The number of actual prizesavailable
in agame may vary based on number of tickets manufactured, testing,
distribution, sales and number of prizes claimed. An Instant Game
ticket may continue to be sold even when al the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as asignature is placed upon the back portion of an
Instant Game ticket in the space designated, aticket shall be owned by
the physical possessor of said ticket. When asignatureis placed on the
back of the ticket in the space designated, the player whose signature
appearsin that area shall be the owner of theticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on aclaim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Gametickets and shall not be required to pay on alost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
5,040,000 tickets in the Instant Game No. 1204. The approximate
number and value of prizesin the game are asfollows:
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Figure 2: GAME NO. 1204 - 4.0

Prize Amount Approximate Number of | Approximate Odds are 1
Winners* in**
$7 403,200 12.50
$10 470,400 10.71
$15 201,600 25.00
$20 235,200 21.43
$50 67,200 75.00
$100 35,700 141.18
$500 2,562 1,967.21
$2,000 70 72,000.00
$77,000 5 1,008,000.00

*The number of prizes in a game is approximate based on the number of tickets ordered.
The number of actual prizes available in a game may vary based on number of tickets
manufactured, testing, distribution, sales and number of prizes claimed.

**The overall odds of winning a prize are 1 in 3.56. The individual odds of winning for a
particular prize level may vary based on sales, distribution, testing, and number of prizes

claimed.

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 1204
without advance notice, at which point no further tickets in that game
may be sold. The determination of the closing date and reasons for
closing the game will be made in accordance with the instant game
closing procedures and the Instant Game Rules, 16 TAC 8401.302(j).

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 1204, the State L ottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State L ottery Act and referenced in 16 TAC Chapter 401, and all
final decisions of the Executive Director.

TRD-200901923

Kimberly L. Kiplin

General Counsel

Texas Lottery Commission
Filed: May 15, 2009

L4 L4 L4
Public Utility Commission of Texas

Announcement of Application for Amendment to a
State-Issued Certificate of Franchise Authority

The Public Utility Commission of Texas received an application on
May 18, 2009, for an amendment to a state-issued certificate of fran-
chiseauthority (CFA), pursuant to §866.001 - 66.016 of the Public Util-
ity Regulatory Act (PURA).

Project Titleand Number: Application of Charter Communications V|1,
LLC d/b/a Charter Communications for an Amendment to its State-Is-
sued Certificate of Franchise Authority, Project Number 37004 before
the Public Utility Commission of Texas.

The requested amendment is to expand the service area footprint to
include the Town of Woodloch, Texas.

Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at PO. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-
888-782-8477. Hearing and speech-impairedindividualswith text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll
free at 1-800-735-2989. All inquiries should reference Project Num-
ber 37004.

TRD-200901960

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: May 19, 2009

¢ ¢ ¢

Notice of Application for Amendment to Certificated Service
Area Boundary

Notice is given to the public of an application filed on May 11, 2009,
with the Public Utility Commission of Texas for an amendment to a
certificated service area boundary.

Docket Style and Number: Application of Taylor Telephone Coopera-
tive, Inc. to Amend Certificate of Convenience and Necessity to Mod-
ify the Service Area Boundary between the Hawley Exchange (Taylor)
and the Anson Exchange (AT& T Texas). Docket Number 36982.

The Application: The minor boundary amendment will transfer a por-
tion of AT&T Texas serving area in the Anson exchange to Taylor’s
Hawley exchange to allow Taylor to provide telecommunications ser-
vicesto oneresidential customer. AT& T Texas has provided aletter of
concurrence endorsing this proposed change.

Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas by June 5, 2009, by
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mail at PO. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-
2989. All comments should reference Docket Number 36982.

TRD-200901928

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: May 15, 2009

¢ ¢ ¢

Notice of Application for Designation as an Eligible
Telecommunications Carrier

Notice is given to the public of an application filed with the Public
Utility Commission of Texas on May 11, 2009, for designation as an
eligible telecommunications carrier (ETC) pursuant to PU.C. Substan-
tive Rule §26.418.

Docket Title and Number: Application of Tennessee Telephone
Services, LLC d/b/a Freedom Communications USA, LLC for Des-
ignation as an Eligible Telecommunications Carrier. Docket Number
36979.

The Application: The company isrequesting ETC designation in order
to be eligible to receive federal and state universal service funding to
assist it in providing universal service in Texas. Pursuant to 47 United
States Code §214(e) and PU.C. Substantive Rule §26.418, the com-
mission, either upon its own motion or upon request, shall designate
qualifying common carriers as ETCs for service areas set forth by the
commission. Freedom Communications USA, LLC seeks ETC/ETP
designation in the service areas of Southwestern Bell Telephone Com-
pany d/b/aAT& T Texas, and Verizon Southwest, its designated service
area. Thecompany holds Service Provider Certificate of Operating Au-
thority Number 60824.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by June 18, 2009. Requestsfor
further information should be mailed to the Public Utility Commission
of Texas, PO. Box 13326, Austin, Texas 78711-3326, or you may call
the Public Utility Commission’s Customer Protection Division at (512)
936-7120 or (888) 782-8477. Hearing and speech-impaired individuals
with text telephones (TTY) may contact the commission at (512) 936-
7136 or use Relay Texas (800) 735-2989 to reach the commission’stoll
free number (888) 782-8477. All comments should reference Docket
Number 36979.

TRD-200901929

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: May 15, 2009

¢ ¢ ¢

Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application on May 12, 2009, for aservice
provider certificate of operating authority (SPCOA), pursuant to
§854.151 - 54.156 of the Public Utility Regulatory Act (PURA).

Docket Title and Number: Application of Broadvox-CLEC, LLC for
a Service Provider Certificate of Operating Authority, Docket Number
36986 before the Public Utility Commission of Texas.

Applicant intends to provide plain old telephone service, ADSL,
ISDN, HDSL, SDSL, RADSL, VDSL, Optical Services, T1-Private
Line, Switch 56 KBPS, Frame Relay, Fractional T1, long distance,
and wireless services.

Applicant’s requested SPCOA geographic area includes the area of
Texas currently served by Southwestern Bell Telephone Company
d/b/a AT&T Texas, GTE Southwest d/b/a Verizon Southwest, Wind-
stream, and Embarq.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-888-782-8477 no later than June 3, 2009. Hearing and speech- im-
paired individual s with text telephone (TTY) may contact the commis-
sion at (512) 936-7136 or toll free at 1-800-735-2989. All comments
should reference Docket Number 36986.

TRD-200901930

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: May 15, 2009

¢ ¢ ¢

Notice of Intent to File LRIC Study Pursuant to PU.C.
Substantive Rule §26.214

Notice is given to the public of the filing on May 11, 2009, with the
Public Utility Commission of Texas (commission), a notice of intent
to file a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The applicant will file the LRIC study on
or about May 21, 2009.

Docket Titleand Number: Application of Central Telephone Company
of Texas d/b/a Embarq for Approval of LRIC Study for New Custom
Calling Feature Referred to as Outbound Call Block Feature Pursuant
to PU.C. Substantive Rule §26.214, Docket Number 36980.

Any party that demonstrates ajusticiable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 36980. Written
comments or recommendations should be filed no later than forty-five
(45) days after the date of a sufficient study and should be filed at the
Public Utility Commission of Texas, by mail at PO. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-
888-782-8477. Hearing and speech-impaired individualswith text tele-
phones (TTY) may contact the commission at (512) 936-7136 or toll
free 1-800-735-2989. All comments should reference Docket Number
36980.

TRD-200901926

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: May 15, 2009

¢ ¢ ¢

Notice of Intent to File LRIC Study Pursuant to PU.C.
Substantive Rule §26.214

Notice is given to the public of the filing on May 11, 2009, with the
Public Utility Commission of Texas (commission), a notice of intent
to file a long run incremental cost (LRIC) study pursuant to P.U.C.
Substantive Rule §26.214. The applicant will file the LRIC study on
or about May 21, 2009.
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Docket Title and Number: Application of United Telephone Company
of Texas, Inc. d/b/a Embarg for Approval of LRIC Study for New
Custom Calling Feature Referred to as Outbound Call Block Feature
Pursuant to PU.C. Substantive Rule §26.214, Docket Number 36981.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 36981. Written
comments or recommendations should be filed no later than forty-five
(45) days after the date of a sufficient study and should befiled at the
Public Utility Commission of Texas, by mail at PO. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-
888-782-8477. Hearing and speech-impaired individual swith text tele-
phones (TTY) may contact the commission at (512) 936-7136 or toll
free 1-800-735-2989. All comments should reference Docket Number
36981.

TRD-200901927

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas
Filed: May 15, 2009

14 14 ¢
University of North Texas

Notice of Invitation for Consultants to Provide Offers of
Consulting Services Related to Evaluation of the Alumni
Database System

Pursuant to the provisions of Texas Government Code, Chapter 2254,
the University of North Texas (UNT) extends this invitation (Invita-
tion) to qualified and experienced consultants interested in providing
the consulting services described in this Invitation to the University of
North Texas and its member institutions.

Scope of Work:

The selected consulting firm will be responsible for assisting UNT in
evaluating and analyzing UNT’s alumni database to determine the ef-
fectiveness of the current application utilized by the Division of Ad-
vancement; evaluate the effectiveness of the PeopleSoft Contributor
Relations application and provide a cost/benefit analysis of converting
to a different application to include a recommendation of new solu-
tion; evaluate the effectiveness of the processes between the functional
and technical units in regards to effectiveness of data extraction, ap-
plication modifications, and customized reporting features and provide
recommendations for improving the project management system uti-
lized by Advancement Services and CITC; evaluate the health of the
data currently in the alumni database and make recommendations for
maximizing data quality and lowest expense and identify weaknesses
in current data-mining capabilities.

Specifications:

Any consultant submitting an offer in response to this Invitation must
provide a response to the Request for Proposals posted on the Uni-
versity of North Texas website under the Bid Listings Page found at
http://pps.unt.edu. The following information will need to be included
in the response: (1) the consultant’s legal name, including type of en-
tity (individual, partnership, corporation, etc.) and address; (2) back-
ground information regarding the consultant, including the number of
yearsin business and the number of employees; (3) information regard-
ing the qualifications, education, and experience of the team members
proposed to conduct the requested services; (4) the hourly rate to be
charged for each team member providing services; (5) the earliest date
by which the consultant could begin providing the services; (6) alist
of five client references, including any complex institutions or systems

of higher education for which the consultant has provided similar con-
sulting services; (7) a statement of the consultant’s approach to pro-
viding the services described in the Scope of Work section of this In-
vitation, any unique benefits the consultant offers UNT, and any other
information the consultant desires UNT to consider in connection with
the consultant’s offer; (8) information to assist UNT in assessing the
consultant’s demonstrated competence and experience providing con-
sulting services similar to the services requested in this Invitation; (9)
informationto assist UNT in ng the consultant’s experience per-
forming the requested services for other complex institutions or sys-
tems of higher education; (10) information to assist UNT in assessing
whether the consultant will have any conflicts of interest in performing
the requested services; (11) information to assist UNT in assessing the
overal cost to UNT for the requested services to be performed; and
(12) information to assist UNT in assessing the consultant’s capability
and financial resources to perform the requested services.

Selection Process:

The consulting services do not relate to services previously provided
to UNT.

Selection of the Successful Offer (defined below) submitted in response
to the Request for Proposal posted under the bid listings tab found at
http://pps.unt.edu, RFP752-9-75915MR by the Submittal Deadline lo-
cated in the posted RFP will be made using the competitive process
described below. After the opening of the offers and upon completion
of the initial review and evaluation of the offers submitted, selected
consultants may be invited to participatein oral presentations. The se-
lection of the Successful Offer may be made by UNT on the basis of
the offersinitially submitted, without discussion, clarification or mod-
ification. In the aternative, selection of the Successful Offer may be
made by UNT on the basis of negotiation with any of the consultants.
At UNT’s sole option and discretion, it may discuss and negotiate all
elements of the offers submitted by selected consultants within a spec-
ified competitive range. For purposes of negotiation, a competitive
range of acceptable or potentially acceptable offers may be established
comprising the highest rated offers. UNT will provide each consultant
within the competitive range with an equal opportunity for discussion
and revision of itsoffer. UNT will not disclose any information derived
from the offers submitted by competing consultantsin conducting such
discussions. Further action on offers not included within the competi-
tiverange will be deferred pending the selection of the Successful pro-
posal. However, UNT reserves the right to include additional offers
in the competitive range if deemed to be in its best interest. After the
submission of offers but before final selection of the Successful Offer
is made, UNT may permit a consultant to revise its offer in order to
obtain the consultant’s best final offer. UNT is not bound to accept the
lowest priced offer if that offer isnot in its best interest, as determined
by UNT. UNT reservestheright to: (a) enter into agreements or other
contractual arrangements for all or any portion of the Scope of Work
set forth in this Invitation with one or more consultants; (b) reject any
and all offers and re-solicit offers; or (c) reject any and all offers and
temporarily or permanently abandon this procurement, if deemed to be
in the best interest of UNT.

Criteria for Selection:

The successful offer (Successful Offer) must be submitted in response
to the Request for Proposal (RFP75-9-75915MR) posted on UNT’s
website http://pps.unt.edu by the Submittal Deadline will be the offer
that isthe most advantageousto UNT in UNT’s sole discretion. Offers
will be evaluated by University of North Texas personnel. The evalu-
ation of offers and the selection of the Successful Offer will be based
on the information provided to UNT by the consultant in response to
the Specifications section of the Request for Proposal. Consideration
may a so be given to any additional information and comments if such
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information or comments increase the benefitsto UNT. The successful
consultant will be required to enter into a contract acceptable to UNT.

Consultant’s Acceptance of Offer:

Submission of an offer by a consultant indicates: (1) the consultant’s
acceptance of the Offer Selection Process, the Criteria for Selection,
and al other requirements and specifications set forth in thisInvitation;
and (2) the consultant’s recognition that some subjective judgments
must be made by UNT during this Invitation process.

Submittal Deadline:

To respond to the Request for Proposal, consultants must submit the
information requested in the Specification section of the RFP found at
http://pps.unt.edu and any other relevant information in aclear and con-
cise written format to: Melissa Redfearn, Contract Specialist, Univer-
sity of North Texas, 2310 North Interstate 35-E, Denton, Texas 76205.
Offers must be submitted in accordance with the posted RFP.

Questions:

Questions concerning this Invitation should be directed to: Melissa
Redfearn, Contract Specialist, (940) 565-3200, or University of North
Texas, 2310 North Interstate 35-E, Denton, Texas 76205. UNT may
in its sole discretion respond in writing to questions concerning this
Invitation. Only UNT’s responses made by formal written addenda to
this Invitation shall be binding. Oral or other written interpretations or
clarifications shall be without legal effect.

TRD-200901974

Carrie Stoeckert
Assistant Director of PPS
University of North Texas
Filed: May 20, 2009

14 L4 L4
University of North Texas System

Notice of Request for Information for Outside Legal Services
Related to Real Estate, Oil and Gas, and Mineral Interest
Matters

The University of North Texas System (UNT System) requests infor-
mation from law firms interested in representing the agency and its
component institutions in real estate, oil and gas, and mineral inter-
est matters. This RFI isissued to establish (for the time frame begin-
ning September 1, 2009 to August 31, 2010, with the potential for an
extension at the option of the UNT System until August 31, 2011) a
referral list from which the UNT System, by and through its Office of
Vice Chancellor and General Counsel, will select appropriate counsel
for representation on specific real estate, oil and gas, and/or mineral
interest matters as the need arises.

Description: The UNT System is currently comprised of one health in-
stitution, the University of North Texas Health Science Center at Fort
Worth, and two academic institutions, the University of North Texas
and the University of North Texas Dallas Campus, which are located
in three different cities in Texas. Subject to approval by the Office of
the Attorney General for the State of Texas (OAG), the UNT System
will engage outside counsel to provide advice and counsel in regard
to a broad range of real estate matters involving the Agency and the
Agency’s component institutions, which shall include but not be lim-
ited to addressing issuesrel ated to transactionsinvolving real estate, oil
and gas, and mineral interests. Counsel will evaluate proposals, review
surveys, examine title and title commitments, assist in curing title ex-
ceptions and/or defects, draft, review and negotiate contracts and |ease
agreements, and provide such other guidance and expertise as may be
necessary to protect and develop the Agency’s varied real estate inter-

ests, oil and gasinterests, and/or mineral interestsin certain properties.
Counsel may further be called upon to assist in the acquisition of real
estate property and/or mineral interestsin certain properties. The UNT
System invites responses to this RFI from qualified firmsfor the provi-
sion of such legal services under the direction and supervision of UNT
System’s Office of Vice Chancellor and General Counsel.

Responses; Qualifications. Responses to this RFI should include at
least the following information: (1) a description of the firm's or at-
torney’s qualifications for performing the legal services requested, in-
cluding thefirm’sprior experienceinreal estate, oil and gasand mineral
interest-related matters, and appropriate information regarding efforts
made by the firm to encourage and devel op the participation of minori-
ties and women in the provision both of the firm’slegal services gener-
aly and real estate, oil and gas, and mineral interest mattersin particu-
lar; (2) the names and experience of the attorneys who may be assigned
to work on such matters; (3) the submission of fee information (either
in the form of hourly ratesfor each attorney and paralegal who may be
assigned to perform services in relation to real estate, oil and gas and
mineral interest matters, flat fees, or other fee arrangements directly re-
|ated to the achievement of specific goalsand cost controls) and billable
expenses; (4) disclosures of conflicts of interest (identifying each and
every matter in which the firm has, within the past calendar year, rep-
resented any entity or individual with an interest adverse to the UNT
System, a component institution of the UNT System, or to the State
of Texas, or any of its boards, agencies, commissions, universities, or
elected or appointed officials); and (5) confirmation of willingness to
comply with palicies, directivesand guidelines of the UNT System, the
component institutions of the UNT System and the Texas OAG.

The law firm(s) or attorney(s) will be selected based on demonstrated
knowledge and experience, quality of staff assigned to perform services
under the contract, compatibility with the goals and objectives of the
UNT System, and reasonableness of proposed fees. The successful
firm(s) or attorney(s) will be required to sign the Texas OAG’s Outside
Counsel Agreement, and execution of acontract with the UNT System
is subject to approval by the Texas OAG. The UNT System reserves
the right to accept or reject any or al responses submitted. The UNT
System is not responsible for and will not reimburse any costsincurred
in developing and submitting a response.

Format and Person to Contact: Two copies of the response are re-
quested if submitted by non-electronic means. The response should be
typed, preferably double spaced, on 8 1/2 x 11 inch paper with al pages
sequentially numbered, and either stapled or bound together if submit-
ted by non-electronic means. They should be sent by mail, facsimile,
or electronic mail, or delivered in person, marked "Response to Re-
quest for Information," and addressed to Michelle Williams, Associate
General Counsel, University of North Texas System, 1155 Union Cir-
cle, #310907, Denton, TX 76203-5017; or email mwilliams@unt.edu
or fax to (940) 369-7026.

Deadline for Submission of Response: All responses must be received
at the address set forth above no later than 5:00 p.m., June 30, 2009.
Questions regarding this request may be directed to Michelle Williams
at (940) 565-2717.

TRD-200901963

Carrie Stoeckert

Assistant Director of PPS

University of North Texas System

Filed: May 19, 2009

14 14 14
Request for Information - Bond Counsel
PURPOSE
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The University of North Texas System (System) is requesting infor-
mation from law firms desiring to serve in a nonexclusive capacity as
Bond Counsel for the System.

DESCRIPTION OF SYSTEM AND BOND ISSUANCE AU-
THORITY

The University of North Texas System is comprised of the University
of North Texas, the University of North Texas Health Science Center at
Fort Worth and the University of North Texas System Center at Dallas.
The System is governed by anine-member Board of Regents. The cur-
rent Board members are: Gayle Strange, Chairman; Charles Mitchell;
Robert Nickell; Al Silva; C. Dan Smith; Jack Wall; Don Buchholz;
Gwyn Shea; and Rice Tilley, Jr.

Bondsareissued under authority granted the Systemin Article VI, §17
of the Texas Constitution. Federal tax related matters regarding bonds
issued by the System, including strategies and management practices
in the conduct of adebt program, requires a close working relationship
with Bond Counsel. The System invites responses to this RFI from
quadlified firms for the provision of such legal services.

TIME SCHEDULE AND PERSON TO CONTACT

Format and Person to Contact: Three copies of the response are re-
quested if submitted by non-electronic means. The response should be
typed, preferably double spaced, on 8 1/2 x 11 inch paper with all pages
sequentially numbered, and either stapled or bound together if submit-
ted by non-electronic means. They should be sent by mail, facsimile,
or electronic mail, or delivered in person, marked "Response to Re-
quest for Information," and addressed to Michelle Williams, Associate
General Counsel, University of North Texas System, 1155 Union Cir-
cle, #310907, Denton, TX 76203-5017; or email mwilliams@unt.edu
or fax to (940) 369-7026.

Deadline for Submission of Response: All responses must be received
at the address set forth above no later than 5:00 p.m., June 30, 2009.
Questions regarding this request may be directed to Michelle Williams
at (940) 565-2717.

RESPONSES
Responses to this RFI should include the following information:

1. A brief description of the firm or attorney’s history and general
experience.

2. A description of the firm or attorney’s qualifications for performing
the legal services of Bond Counsel, including prior experiencein bond
issuance matters and securities law issues for state agencies with par-
ticular emphasis on Texas college and university issues.

3. A description of the insurance coverage carried by your law firm,
including but not limited to, disclosure of the insurer and policy(ies)
limits.

4. The identity of each of the lawyers who will be assigned to work
with the University and a description of hisor her experience and legal
background in rendering legal opinionsin the area of public finance.

5. Quitline of the firm's genera experience during the past five years
with the major rating agencies.

6. The submission of fee information (either in the form of hourly
rates for each attorney who may be assigned to perform services for
the System, flat fees, formula for percentage payment based on bond
or financial paper issuance, or other fee arrangements directly related
to the achievement of specific goals and cost controls) and billable ex-
penses. In theinitial review, this information will only be considered
for informational purposes and to establish the current market range
with respect to fee information. After arespondent has been identified

asthemost highly qualified, the System will attempt to negotiate acon-
tract with the respondent that includes a fair and reasonable payment
for services.

7. Discuss the management philosophy of the firm as it relates to the
control of fees and expenses and allowances for non-billable time. Ex-
plain your billing procedure.

8. Provide any other information about thefirm that you feel isrelevant
to the consideration of your firm being chosen as Bond Counsel.

9. Confirmation of willingness to comply with policies, directives and
guidelines of the System and the Attorney General of the State of Texas
as well as state and federal law.

BASIS OF AWARD

Issuance of this RFI in no way constitutes acommitment by the System
to award a contract.

The System will make the selection for Bond Counsel based upon its
perception of demonstrated competence and qualifications, including
familiarity with public finance and state and federal tax law; quality
of staff assigned to perform services under the contract; compatibility
with the goals and objectives of the UNT System and reasonableness
of proposed fees. The successful firm(s) or attorney(s) will be required
to sign acontract based on the Outside Counsel Agreement form devel-
oped by the Texas Office of the Attorney General (OAG) and execution
of acontract with the UNT System is subject to approval by the OAG.

System Administration will give first consideration to firms whose
principal place of business is located in Texas. By issuing this RFI,
the System has not committed itself to employ a Bond Counsel. The
System also retains the right to employ one or more firms to act as
Bond Counsel or to address financial or security issues during the time
period in which a contract related to this RFI isin effect. The System
reserves the right to make those decisions after receipt of responses
and the System Administration’s decision on these mattersisfinal.

The System reserves the right to negotiate individual elements of are-
sponse and to reject any and all responses. Any award will be contin-
gent on the negotiation of a contract and final approval by the Office of
the Attorney General.

SCOPE OF SERVICESAND PAYMENT TERMS

The selected Bond Counsel shall provide representation to the System
on specific bond and commercial paper matters, securities law issues,
and related financial matters as the need arises. The System’s needs
include the usual and necessary services of aBond Counsel in connec-
tion with the issuance, sale and delivery of bonds. Bond Counsel shall
be responsible for all duties and services necessary or advisable to fa-
cilitate the issuance of bonds as stated on the attached schedule. Bond
Counsel may also be requested to addressissues related to the issuance
of commercial paper and increasing the System’s sdlf liquidity.

Legal fees and expenses, if any, for legal services under the terms of
this engagement that are related to bond or commercial paper issuance
shall be paid only out of the principal amount of the issuance and are
therefore contingent upon the issuance of the bonds or commercial pa-
per.

Hourly fees shall be paid for work related to increasing the System’s
self liquidity and for other projects that do not involve issuances and
that do involve more than casual or intermittent services. For casual
or intermittent services not related to a specific or future bond or com-
mercial issue, no fee will be charged.

There shall not be individual liability of any member of the Board of
Regents or other officials of the University, for the payment of any
amounts due hereunder.
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TERM OF AGREEMENT

The contract term for this engagement will be for the period from
September 1, 2009 to August 31, 2010 with a potential extension at
the option of the System until August 31, 2011. The System retains
the right to terminate the contract for legal servicesfor any reason sub-
ject to written notice and upon payment of earned fees and expenses
accrued as of the date of termination.

COST INCURRED IN RESPONDING

I ssuance of thisRFI in no way constitutes acommitment by the System
to pay any legal servicesincurred either in the preparation of aresponse
to this RFI or for the production of any contract for legal services. All
costs directly or indirectly related to preparation of a response to this
RFI or any supplemental information required to clarify the RFI which
may be required by the System shall be the sole responsibility of, and
shall be borne by, the Respondent.

RELEASE OF INFORMATION

The System Administration, during the response eval uation process or
prior to contract award, shall not rel ease information submitted relative
to this request.

OPEN RECORDS

All responses shall be deemed, once submitted, to be the property of
the System and subject to the Public Information Act, Chapter 552 of
the Texas Government Code.

SCHEDULE OF BOND COUNSEL FEES

The Bond Counsel will perform all usual and necessary legal services
as Bond Counsel. Specifically, they will prepare and direct legal pro-
ceedings and perform other necessary legal services with reference to
the authorization, sale and deliver of bonds, including the following:

1. Preparation of al resolutions and other instruments pursuant to
which bonds will be authorized, sold, and delivered in consultation
with the Board of Regents of the System; the Underwriters with re-
spect to the bonds, if any; the Financial Advisor; and the officers of the
System.

2. Preparation of any trust indenture or trust agreements authorizing or
securing the bonds.

3. Attendance at meetings of the Board of Regents of the System to
the extent required or requested with reference to the authorization and
issuance of the bonds.

4. Attendance at meetings with prospective bond purchasers or rating
agencies to the extent required or requested.

5. Attendance at meetings of the State Bond Review Board to the extent
required or requested.

6. Obtaining the approval of the bonds of the Attorney General of the
State of Texas and the registration of the bonds by the Comptroller of
Public Accounts of the State of Texas, as required by law.

7. Supervising the execution of the bonds and delivery thereof to the
purchasers.

8. When so delivered, rendering an opinion covering the validity of the
bonds under Texaslaw and the tax-exempt status of the interest thereon
under federal income tax laws.

9. Interpretations concerning bond covenants when requested by rep-
resentatives of the System.

For each separate installment or series of bonds, except "advance re-
funding bonds," fees covering legal services as Bond Counsel will be
calculated as follows:

1. Minimum fee of $
of which is $10,000,000 or less;

2. For issues the principal amount of which is more than $10,000,000
but not exceeding $25,000,000, $ per $1,000 incre-
ment of the principle amount;

for issues the principal amount

3. For issues the principal amount of which is more than $25,000,000
but not exceeding $50,000,000, $ per $1,000 incre-
ment of the principal amount;

4, For issues the principle amount of which is more than $50,000,000
but not exceeding $100,000,000, $ per $1,000 incre-
ment of the principal amount; and

5. For issues the principle amount of which ismore than $100,000,000,
$ per $1,000 increment of the principle amount.

The fee for "advance refunding" bonds will be $ per
$1,000 principal amount.

The payment of fees described above shall be contingent upon the de-
livery of the bonds.

Bond Counsel shall be required to bill in accordance with the UNT
System’s Outside Counsel Billing Guidelines. Actual out-of-pocket
expenses shall be eligible for reimbursement to the extent alowable
under the Billing Guidelines.

The above fees do not include any special services not normally in-
cluded in the legal services performed by Bond Counsel described
above, such as (i) litigation; (ii) legal servicesinvolving direct respon-
sibility for proceedings before administrative agencies including, by
way of example, the Texas Higher Education Coordinating Board; the
Internal Revenue Service; the Securities and Exchange Commission;
and the State Securities Administrator; (iii) preparation of any prospec-
tuses, official statements, or other materials which must be prepared in
accordance with various securities laws; (iv) title examinations or title
opinions; and (v) negotiating any special or unusual contracts not nec-
essary for the issuance of bonds.

The University of North Texas System Office of General Counsel
Outside Counsel Billing Guidelines

These guidelines are intended to give structure and predictability to the
rel ationship between the University of North Texas System and Outside
Counsel. From the University of North Texas System’s perspective,
teamwork is the key to quality and cost-effective legal representation.
The University of North Texas System and its component institutions
(collectively, UNT System) expect to be billed in accordance with the
following Outside Counsel Billing Guidelines:

1) Hourly Rates. Thehourly ratesfor each partner, of counsel, associate
and paralegal working on UNT System matters shall be billed at the
rates set forth in Addendum B of the Outside Counsel Contract, but
shall in no event exceed $500.00 an hour.

2) Billable Time.

a) The UNT System will only pay for the services of attorneys, parale-
gals, patent agents, and technical specialists. All timemust bebilledin
no morethan quarter hour increments, and must reflect only actua time
spent. Block billing will not be reimbursed. Time entries must note the
date performed, identify the legal professional performing the task, de-
scribethetask(s) completed, show thetimetaken to complete each task,
and state the applicable hourly rate. Tasks referencing correspondence
and filings must describe the document received or authored. The UNT
System expects to be billed for the actual time it takes to modify stan-
dardized forms, filings, and/or correspondence for use on the matter
you are billing. We will not reimburse you for the time it originaly
took you to prepare them. The UNT System will not pay for review,
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execution, and processing of the standard Outside Counsel Contract.
No formula or value billing is permitted.

b) The UNT System will not pay for attorneys or paralegals of the firm
educating themselves, training, or doing work of atransient nature on
a UNT System matter. Each designated professional is expected to
perform work of atype commensurate with his’her professiona title.
Without prior approval, the UNT Systemwill not pay for morethan one
attorney or legal professional to perform any task. The UNT System
will al'so not pay for duplicate review and/or analysis of documents or
legal research. The UNT System’s view is that the most efficient use
of attorney time is to maintain continuous contact with the file so that
it is not necessary to review the file to reacquaint themselves. Thus,
repeated time spent reviewing the file should not be necessary and will
not be reimbursed.

¢) Legal research must be pre-approved by the UNT System. A request
to undertake legal research should provide the UNT System with an
estimate of either time or dollar amount to be expended. The need for
legal research will be addressed on a case-by-case basis.

d) All conferences must describe the attendees and purpose of the meet-
ing, and, if more than one firm member is in attendance, ajustification
for multiple attendees from the firm.

€) TheUNT Systemwill not pay for Administrative Staff, such assecre-
tarial support, case clerks, and accounting and billing clerks, including
but not limited to the following: overtime, file opening, file organi-
zation, docketing or other administrative tasks; preparation of billing,
invoice review, budget preparation or communications regarding same
or any other accounting matter.

3) Expenses. The UNT System expects you to anticipate and include
expenses and disbursements as part of your overhead and, therefore,
part of your basic hourly rate. Accordingly, the UNT System will not
reimburse the firm for:

a) Expenses disallowed under the terms and conditions set forth in the
Outside Counsel Contract;

b) Copying charges (routine, day-to-day);

¢) Fax charges;

d) Routine Postage;

e) Office Supplies;

f) Local, long distance or cellular telephone charges,

g) Loca travel within the Dallas-Fort Worth-Denton Metroplex, in-
cluding mileage, parking and tolls; and

h) All delivery servicesincurred by in-firm staff.

The UNT System will reimburse the actual cost for the following ex-
penses:

a) Pre-approved volume copying;

b) Overnight courier charges and third party courier services, with an
explanation of the nature and purpose of the charge (i.e., why the task
was not completed in atimely manner to permit reduced rates); and

c) Allowable expenses as expressly stated in Provision 5.2.2 of the Out-
side Counsel Contract.

All other expenses must be included within the hourly rates of the firm
unless they are truly extraordinary and the UNT System advance ap-
proval has been obtained prior to incurring the expense.

4) Invoices. The UNT System expects a firm's invoices to show the
same high quality and care it takes with its legal work. Professional
time and disbursements should be reviewed by the billing partner and

those portions that are not necessary for the legal task(s) described
should be deleted before the bill is submitted for payment.

a) Invoices for legal services shall be submitted to the person desig-
nated in the Outside Counsel Contract, preferably in electronic form
via email, within 10 business days of the end of the month in which
legal services are rendered.

b) Each statement should indicate the UNT System institution for
which the legal services were performed and the Outside Counsel
Contract number under which the legal services were performed.

c¢) Allowable costs and expenses should be billed in accordance with
the guidelines set forth in paragraph 3 above and supported by attached
copies of invoices for amounts in excess of $50.00.

d) A summary sheet should be included indicating the total legal fees
and expenses, the amount of the contract and the total legal fees and
expenses invoiced to date.

It is the responsibility of the firm to monitor the total amount of fees
and expenses invoiced under the contract. Once 75% of the contract
amount has been invoiced and the remaining 25% will not cover the
estimated legal fees and expenses for the remaining term of the con-
tract, the firm should advise the UNT System Office of General Coun-
sel (OGC) in writing requesting an increase in the contract amount
and stating the reason for the additional legal fees and expenses. An
amendment will be prepared for signature by thefirm, UNT System and
the Attorney General. Legal services rendered exceeding the contract
amount are not allowed and will not be paid. It is the firm’s respon-
sibility to advise the Office of General Counsel prior to exceeding the
contract limit.

If you have questions regarding these guidelines or any outside
counsel matters, please contact: Michelle Williams, Associate
General Counsel, The University of North Texas System, 1155
Union Circle #310907, Denton, Texas 76203-5017, (940) 565-2717,
mwilliams@unt.edu.

TRD-200901961

Carrie Stoeckert

Assistant Director of PPS
University of North Texas System
Filed: May 19, 2009

L4 ¢ ¢
Texas Water Development Board

Request for Statements of Qualifications for Water Research

Pursuant to 31 Texas Administrative Code §355.3, the Texas Water De-
velopment Board (TWDB) requests the submission of Statements of
Qudlifications leading to the possible award of multiple contracts on
an as-needed basis to assist with completing groundwater availability
modeling simulationsin support of joint planning in groundwater man-
agement areas.

The initial term of the contract awarded as a result of these contracts
shall befrom date of award through August 31, 2010 provided the ven-
dor meets all performance measures.

TWDB, with the awarded vendor’s concurrence, has the exclusive op-
tion to renew for four (4) additional one year periods. Additionally,
TWDB shall have the option to extend this contract for a period of
120 days after the final renewal period. Renewals are contingent upon
agreement of both parties, under the same terms and conditions, pro-
vided thevendor hasmet al performance measuresand subject to avail-
ability of appropriated funds.
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Contracts may be amended to reflect additions or deletions of like ser-
vices. In the event of additions or deletions of service, however, unit
prices shall remain in effect as provided with response. Escalation that
is documented and approved by TWDB is alowed during the renewal
period at the sole discretion of TWDB.

Description of Research Objectives

Since 1999, the Texas Legislature has approved funding for the
Groundwater Availability Modeling Program. The purpose of the
Groundwater Availability Modeling (GAM) Program is to provide
reliable and timely information on groundwater availability to the
citizens of Texas to ensure adequate supplies or recognize inadequate
supplies over a50-year planning period. Numerical groundwater flow
models of the aquifers in Texas will be used to make this assessment
of groundwater availability. These services may be utilized by Texas
state agencies, local and federal governmental units and private
firms and individuals. The program’s intent is to qualify multiple
respondents to assist with running groundwater availability models
to calculate estimates of managed available groundwater in support
of the groundwater management area directive to determine desired
future conditions of aquifers.

The success of the GAM program depends on the continued interest
and support of stakeholders and the Texas Legislature. Ongoing inter-
est is vital to ensure that the most up-to-date model information will
be available to address groundwater resource issues for each aquifer.
Continued funding is required to update models and develop models
for the minor aquifers. The GAM models for the major aquifers, rep-
resenting 95 percent of groundwater used in Texas, were completed by
October 1, 2004. Information and reports on the models are available
to the public on TWDB’s web site and the models are available on CD
upon request. Please review www.twdb.state.tx.usGAM for more in-
formation about the GAM program.

Due to expected volume of model run requests TWDB will receivein
response to joint planning in groundwater management areas, we are
hoping to implement a pilot program to hire external modelers on an
as-needed basis to run model simulations. We expect to hire enough
qualified applicants so that we could rotate model run requests through
the pool of available internal and external modelers. The model runs
would have apre-set cost established on athree-tier approach based on
the complexity of the model run. It is anticipated that the pre-set cost
for this three-tier approach is as follows:

Level 1 =$7,000
Level 2 = $10,000
Level 3 = $15,000

Thisapproach would mitigate additional coststhe applicant would bear
attempting to track hours or other related expenses. Once the model
run request has been completed by the applicant, a model run report,
the modd files, al supporting materials, and an invoice based on the
pre-set cost are delivered to TWDB for final review and approval. The
model run reports would look the same as our current runs and would
go through the same rigorous review process before being delivered to
customers.

If the program proves to be cost and time effective, staff may return to
the TWDB to expand funding for the program. If effective, the program
will increase our output of model runs and allow staff to continue the
development and improvement of groundwater availability models.

Deliverables include reports (see samples), all model files, any other
files used to manipulate model files and to develop figures, Use MOD-
FLOW code, Groundwater Vistas or PMWIN for pre- and post-proces-
sor, Word for report, ESRI ArcGI S for post processing and figures.

Reports in Microsoft Word or compatible program documenting the
model run to include the following sections:

* Executive Summary--Which includes a synopsis of the request;

* |dentification of Requestor--The individual who requested the model
simulation and their affiliated groundwater management area;

* Description of the Request--Summary of model simulation request;

* Methods--Provide sufficient information that GAM staff can dupli-
cate the process or processes used;

* Parameters and Assumptions--Include model version, model limita-
tions, root mean error, pre and post-processor software used (including
version), and any other relevant assumptions of parameters;

* Discuss results including relevant water budget;

* References--Using United States Geological Survey style;
* Appendices--As applicable.

Additional deliverables and stipulations include:

* Provide all model files using MODFLOW code, Groundwater Vistas
or Processing MODFLOW for Windows (PMWIN);

* Provide any other files or updates used to manipulate model files
to develop figures for example ESRI ArcGIS. Adobe Illustrator, Mi-
crosoft Excel, and so forth;

* Provide resume’s with response for evaluation and approval;

* Respondent must disclose contracts that may conflict with existing
or future contracts and locations, and update TWDB as changes occur;

* Provide declaration on the availability and responsiveness of staff
assigned to the potential contracts and report conflicts of interest to
contract administrator; and

* Respondent agrees to ensure the continuity of the team members as-
signed to the project. The respondent represents and warrants that the
Modeler shall be available for the entirety of the project and shall re-
main available through out the term of the contract.

Description of Skills

Statements of Qualifications (SOQ) will be ranked based on the fol-
lowing skills: The minimum skills and qualifications for this SOQ are
individualsthat have experience as a Groundwater Modeler (GM) who
have qualifications as a Geoscientist I, 11, 111 or Hydrologist I, I1, Il as
defined in the State of Texas position classification tables.

* Ability to conduct and assist with routine to moderately complex
groundwater modeling studies. Work involves conducting and over-
seeing the execution of technical projects; preparing designs, plans,
estimates, calculations, and documentation; and performing or over-
seeing the performance of model reviews, testing, collection of data,
and implementation of datainto model files, model runs, data extrac-
tion, interpretation, and documentation.

* Plans, organizes, and implements the acquisition of necessary water
resources data to develop, run, and analyze groundwater flow models.
This may entail proper documentation of source information, applica-
tion processes, and quality assurance procedures.

* Designs and implements regional and local spatia analysis for
groundwater studies.

* Assists with the preparation and review of technical groundwater re-
ports.
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* Researches and deliverswritten and verbal responsesto public, inter,
and intra agency inquiries. May include presentations at public meet-
ings summarizing modeling studies.

* Graduation from an accredited four-year college or university with
BSin Hydrology, Water Resources, Geology, Hydrogeology or related
field with 0 to 4 yearswork experience. Experience and education may
be substituted for one another on a year-by-year basis.

* Experience in groundwater modeling using MODFLOW; prefer ex-
perience using Groundwater Vistas.

* Experience with GIS applications; prefer ArcGIS with knowledge of
spatial analyst extension and exposure to geodatabase use and design.

* Prefer familiarity with water resources data of Texas.
* Knowledge of MODFLOW and modeling techniques.

* Knowledge of basic hydrological and geological concepts, tech-
niques, and analysis.

* Ability to train others; to plan, assign, and/or supervise the work of
others; to plan projects; and to apply hydrogeological concepts.

* Skill in the operation of Windows-based computers and software
such as spreadsheets, database, and Word. Advanced knowledge of
programming including the ability to acquire, manipulate, and develop
water resources data in multiple formats and/or from various sources.

* Ability to communicate effectively both verbally and in writing.

Oral presentations may be required as part of qualification review.
However, invitation for oral presentation is not an indication of
probable selection.

Description of Funding Consideration

A total of up to $150,000 has been identified for groundwater avail-
ability simulations from the TWDB's Research and Planning Fund for
these projects for Fiscal Year 2009. Additional funds may be identi-
fied.

In the event that acceptable Statements of Qualifications are not sub-
mitted, the TWDB retainsthe right to not award fundsfor the contracts.

Deadline, Review Criteria, and Contact Person for Additional In-
formation.

Five double-sided copies of a complete Statement of Qualifications,
including the required attachments, must be filed with the TWDB prior
to 12:00 p.m., June 15, 2009. The Statement of Qualifications shall
be submitted to meet the following: NOTE: Failure to return the
required itemswith theresponsewill result in rejection of the offer.

ORIGINAL: Submit one complete original response (marked Original)
which shall include the solicitation document and any additional pric-
ing schedules.

COPIES: Submit four unbound copies which shall NOT include any
pricing for the evaluation committee's review.

* Be on single-sided 8 1/2 x 11-inch paper. Response may be tab in-
dexed.

* Be delivered to the address noted in this solicitation.
* Be clearly marked "RESPONSE TO SOQ, Texas Register No.".

* Be complete and comprehensive. TWDB will not be responsible for
locating or securing information that is not included in the offer.

Provide information in the following order:

Section 1: Company Profile Summary and History--Two pages maxi-
mum. Respondent information to include the following:

* Company name, address, and phone number, legal status (corpora-
tion, partnership, joint venture, sole proprietorship).

* Name, phone number, and email address of person TWDB should
contact with any questions on the offer.

* Name and title of person submitting offer with the authority to bind
the company.

* Describe the general nature of previouswork, the number of yearsin
business, size and scope of operation.

Section 2: Company References: Respondent shall provide references
from a minimum of three customers to whom the respondent has pro-
vided services in the past 36 months similar to the scope of services
described in this specification.

Section 3: Resumes of individual modelers that directly relate to the
description of skills listed above. Respondent should be the one re-
sponsible for running the models-five pages maximum.

Statements of Qualifications will be evaluated according to 31 Texas
Administrative Code §355.5 and the Statements of Qualifications Re-
view Criteriarating formincluded inthe TWDB’s Guidelinesfor Water
Research Grants. Research shall not duplicate work planned or under-
way by state agencies. All potential applicants must contact the TWDB
to obtain these guidelines.

Statements of Qudlifications must be directed either in person to Mr.
David Carter, Texas Water Development Board, Stephen F. Austin
Building, 1700 North Congress Avenue, Austin, Texas; or by mail
to Mr. David Carter, Texas Water Development Board, PO. Box
13231-Capitol Station, Austin, Texas 78711-3231.

Requests for information, the TWDB's rules covering the Research
and Planning Fund, detailed evaluation criteria, more detailed research
topic information, and the guidelines may be directed to Mr. David
Carter at the preceding address or by calling (512) 936-6079. All tech-
nical questions should be directed to Ms. Cindy Ridgeway at (512)
936-2386.

TRD-200901957

Kenneth L. Petersen

General Counsel

Texas Water Development Board
Filed: May 19, 2009
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How to Use the Texas Register

Information Availables The 14 sections of the Texas
Register represent various facets of state government. Documents
contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.

Texas Ethics Commission - summaries of requests for
opinions and opinions.

Emergency Rules- sections adopted by state agencies on an
emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date.

Adopted Rules - sections adopted following public comment
period.

Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to
Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt rules
filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the proposed,
emergency and adopted sections.

Transferred Ruless notice that the Legidature has
transferred rules within the Texas Administrative Code from one
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Review of Agency Rules - notices of state agency rules
review.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annua indexes to aid in
researching material published.

How to Cite: Materia published in the Texas Register is
referenced by citing the volume in which the document appears,
the words “TexReg” and the beginning page number on which that
document was published. For example, a document published on
page 2402 of Volume 33 (2008) is cited

asfollows: 33 TexReg 2402.

In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-left
hand corner of the page, would be written “33 TexReg 2 issue
date,” while on the opposite page, page 3, in the lower right-hand
corner, would be written “issue date 33 TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 am. and 5 p.m. weekdays at the
Texas Register office, Room 245, James Earl Rudder Building,
1019 Brazos, Austin. Materia can be found using Texas Register
indexes, the Texas Administrative Code, section numbers, or TRD
number.

Both the Texas Register and the Texas Administrative Code are
available online through the Internet. The address s
http://lwww.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version

through the Internet. For website subscription information, call the
Texas Register at (512) 463-5561.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation of
al fina state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC.

The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience. Each
Part represents an individua state agency.

The complete TAC is available through the Secretary of
State’ swebsite at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-Nexis
(800-356-6548), and West Publishing Company (800-328-9352).

The Titles of the TAC, and their respective Title numbers are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education

22. Examining Boards

25. Health Services

28. Insurance

30. Environmental Quality

31. Natural Resources and Conservation
34. Public Finance

37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is designated
by a TAC number. For example in the citation 1 TAC 827.15: 1
indicates the title under which the agency appears in the Texas
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that
the section is under Chapter 27 of Title 1; 15 represents the
individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas Administrative
Code, please look at the Table of TAC Titles Affected. The table is
published cumulatively in the blue-cover quarterly indexes to the
Texas Register. If a rule has changed during the time period
covered by the table, the rule's TAC number will be printed with
one or more Texas Register page numbers, as shown in the
following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part |. Texas Department of Human Services
40 TAC 83.704.............. 950, 1820

The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).
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