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TuE

qOVERNOR

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for September 28, 2005

Appointed to the Texas Commission on L aw Enforcement Officer Stan-
dards and Education for a term to expire August 30, 2011, Allan D.
Cain of Carthage (replacing William Jackson of Arlington whose term
expired).

Appointed to the Texas Commission on Law Enforcement Officer Stan-
dards and Education for aterm to expire August 30, 2011, Charles R.
Hall of Midland (Reappointment).

Appointed to the Texas State University System Board of Regents, for
aterm to expire February 1, 2011, Robert Greg Wilkinson of Dallas
(replacing James Haley of Texas City whose term expired).

Appointed to the State Commission on Judicial Conduct for aterm to
expire November 19, 2009, Ann Appling Bradford of Midland (replac-
ing Gilbert Herrerawho no longer qualifies to serve).

Appointed to the Texas Parks and Wildlife Commission for aterm to
expire February 1, 2011, Mark Bivins of Amarillo (replacing Alvin
Henry whose term expired).

Appointed as Judge of the 428th Judicial District Court, Hays County,
pursuant to SB 1189, 79th L egid ature, Regular Session, for aterm until
the next General Election and until his successor shall be duly elected
and qualified, William R. "Bill" Henry of San Marcos.

Appointed as Justice of the 11th Court of Appeals, Place 2, for aterm
until the next General Election and until his successor shall be duly

elected and qualified, Rick Gene Strange of Midland. Mr. Strange is
replacing Justice Jim Wright who was appointed as Chief Justice.

Appointed as Chief Justice of the 11th Court of Appeals, for aterm until
the next General Election and until his successor shall be duly elected
and qualified, Jim R. Wright of Eastland. Justice Wright is replacing
Chief Justice William Arnot who resigned.

Appointed as Judge of the 424th Judicia District Court, Blanco, Bur-
net, Llano and San Saba Counties, pursuant to SB 1189, 79th Legis-
lature, Regular Session, for aterm until the next General Election and
until his successor shall be duly elected and qudified, Daniel H. Mills
of Johnson City.

Appointed as Judge of the Criminal District Court #6, Dallas County,
pursuant to SB 1189, 79th L egislature, Regular Session, for aterm until
the next General Election and until his successor shall be duly elected
and qualified, Daniel Patrick Clancy of Dallas.

Appointed as Judge of the Criminal District Court #7, Dallas County,
pursuant to SB 1189, 79th L egislature, Regular Session, for aterm until
the next General Election and until his successor shall be duly elected
and qualified, Livia Liu of Dallas.

Rick Perry, Governor
TRD-200504363

¢ ¢ ¢
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TaE c ATTORNEY

qENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code,
Title 4, §402.042, and numerous statutes, the attorney general is authorized to write
advisory opinions for state and local officials. These advisory opinions are

requested by agencies or officials when they are confronted with unique or unusually difficult legal questions. The attorney
general also determines, under authority of the Texas Open Records Act, whether information requested for release from
governmental agencies may be held from public disclosure. Requests for opinions, opinions, and open records decisions are
summarized for publication in the Texas Register. The attorney general responds to many requests for opinions and open
records decisions with letter opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion,
and represents the opinion of the attorney general unless and until it is modified or overruled by a subsequent letter opinion, a
formal Attorney General Opinion, or a decision of a court of record. You may view copies of opinions at
http://www.oag.state.tx.us. To request copies of opinions, please fax your request to (512) 462-0548 or call (512) 936-1730.
To inquire about pending requests for opinions, phone (512) 463-2110.

Request for Opinion
RQ-0398-GA

Requestor:

Mr. Murray Walton

Executive Director

Texas Structura Pest Control Board
Post Office Box 1927

Austin, Texas 78767-1927

Re: Whether the Structural Pest Control Board may require a license
for employees of an apartment building to apply pesticidesto the apart-
ment landscape (RQ-0398-GA)

Briefsrequested by October 28, 2005

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.

TRD-200504495

Stacey Schiff

Deputy Attorney General
Office of the Attorney General
Filed: October 5, 2005

¢ L4 L4
Opinions
Opinion No. GA-0358
The Honorable Jane Nelson, Chair
Committee on Health and Human Services
Texas State Senate
Post Office Box 12068
Austin, Texas 78711-2068

Re: Whether the legislature, in the absence of a constitutional amend-
ment, may authorize the creation of county gaming districts on alocal
option basis to administer a state video lottery (RQ-0332-GA)

SUMMARY

The legislature may not, absent a constitutional amendment, autho-
rize the creation of county gaming districts on alocal option basis that

would then permit the Texas L ottery Commission to administer avideo
lottery in those counties.

Opinion No. GA-0359

The Honorable Mark E. Price

San Jacinto County Criminal District Attorney
1 State Highway 150, Room 21

Coldspring, Texas 77331

Re: Whether a county may repair a subdivision or neighborhood road,
both of which are opento the public, or aprivate road, and if so whether
the roads thereby will become county roads (RQ-0328-GA)

SUMMARY

San Jacinto County, with a population of approximately 22,000, may
repair a subdivision road and may accept donated road material for the
repairs. The County must comply with Transportation Code chapter
253’ sprocedural requirements, however, and the repaired road will be-
come part of the county road system.

If a neighborhood road has been accepted into the county road system
under chapter 232 of the Local Government Code, the county must
maintain theroad. If the county repaired the neighborhood road, which
isalso asubdivisionroad, consistently with chapter 253, Transportation
Code, the road has become part of the county road system by virtue of
the repairs.

The County may not repair a private road.
Opinion No. GA-0360

The Honorable Mark E. Price

San Jacinto County Criminal District Attorney
1 State Highway 150, Room 21

Coldspring, Texas 77331

Re: Whether the San Jacinto County Auditor may serve as the accoun-
tant for the San Jacinto County Emergency Services District (RQ-0329-
GA)

SUMMARY

Neither article XV1, section 40 of the Texas Constitution nor the com-
mon-law doctrine of incompatibility barsacounty auditor from serving
as the accountant for an emergency services district, assuming the ac-
countant is an at-will district employee and not a district officer.

ATTORNEY GENERAL October 14, 2005 30 TexReg 6509



An emergency services district, apolitical subdivision of the state cre-
ated under and governed by chapter 775 of the Health and Safety Code,
is not a business entity under chapter 171 of the Local Government
Code, and chapter 171 does not affect a county auditor’ s employment
with such a district.

The oath of office set forth in section 84.007 of the Local Government
Code requires a county auditor to state in writing that he or she "will
not be personally interested in a contract with the county.” TEX. LOC.
GOV'T CODE ANN. §84.007(b)(2) (Vernon 1999). This provision
does not apply to a contract between the county and another local gov-
ernment such as an emergency services district.

A certified public accountant ("CPA") is subject to rules of the Texas
State Board of Public Accountancy concerning ethical conduct for ac-
countants. Theapplication of theserulesto a CPA who serves as county
auditor and as an accountant for an ESD is amatter for the Texas State
Board of Public Accountancy in the first instance. The district judges
who appointed the county auditor have statutory authority to remove
the county auditor for official misconduct or incompetence. The county
auditor’ swork may be audited by an outside accountant in certain cir-
cumstances.

Opinion No. GA-0361

The Honorable Tim R. Taylor
Titus County Attorney

100 West First Street

Mount Pleasant, Texas 75455

Re: Whether a county election commission, created under chapter 31
of the Election Code, isagovernmental body subject to the Open Meet-
ings Act, Government Code chapter 551 (RQ-0331-GA)

SUMMARY

Because a county election commission is not a county commission-
ers court, a committee thereof, or a deliberative body with rulemaking
or quasi-judicial power, it is not a governmental body for purposes of
Government Code section 551.001(3) as a matter of law. Accordingly,
a county election commission need not comply with the Open Meet-
ings Act’s requirements.

Opinion No. GA-0362

The Honorable Carlos |. Uresti

Chair, Committee on Government Reform

Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Whether a provision of a home-rule city charter regulating dual
office holding isinconsistent with article XV, section 40 of the Texas
Constitution to the extent the charter provision prohibits a municipal
judge from serving as justice of the peace (RQ-0335-GA)

SUMMARY

A provision of a home-rule city charter regulating dua office holding
that prohibits amunicipal judge from serving as justice of the peaceis
not inconsistent with article XV1, section 40 of the Texas Constitution.

Opinion No. GA-0363

The Honorable Jeff Wentworth
Chair, Committee on Jurisprudence
Texas State Senate

Post Office Box 12068

Austin, Texas 78711-2068

Re: Whether a city that has not established a residence homestead ex-
emption under article VI, section 1-b of the Texas Constitution is au-
thorized to establish the property tax limitation under article V111, sec-
tion 1-b(h) (RQ-0336-GA)

SUMMARY

A city is authorized to establish the property tax limitation under arti-
cle VIIl, section 1-b(h) of the Texas Constitution even if it has not pre-
viously enacted a residence homestead exemption under article VI,
section 1-b of the Texas Constitution.

Opinion No. GA-0364

The Honorable Will Hartnett
Chair, Committee on the Judiciary
Texas House of Representatives
Post Office Box 2910

Austin, Texas 78768-2910

Re: Whether constables may receive, in addition to their salaries, fees
for delivering notices required by Property Code section 24.005 (RQ-
0337-GA)

SUMMARY

Section 154.005(d) of the Local Government Code permits a constable
toretain in addition to his or her salary afee for delivering a notice to
vacate required by section 24.005 of the Property Code. Article XVI,
section 61 of the Texas Constitution precludes a constable from retain-
ing any fee of office in addition to his or her salary. That prohibition
does not apply to afeefor delivering anotice to vacate required by sec-
tion 24.005 of the Property Code, which is not a fee of office.

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.
TRD-200504493

Stacey Schiff

Deputy Attorney General

Office of the Attorney General

Filed: October 5, 2005

¢ ¢ ¢
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Texas ETHICS

The Texas Ethics Commission is authorized by the Government Code,

§571.091, to issue advisory opinions in regard to the following statutes: the
CO MMI S SI ON Government Code, Chapter 302; the Government Code, Chapter 305; the
Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal Code, Chapter 39.
Requests for copies of the full text of opinions or questions on particular submissions should be addressed to the Office of the

Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512) 463-5800.

Ethics Advisory Opinion

EAO-464. The Texas Ethics Commission has been asked whether a
legidlative advertising disclosure statement is required to be included
on segments of radio broadcasts and on articles that are available on a
website and that areincluded in an e-mail newsletter. (AOR-525)

SUMMARY

A radio segment supporting or opposing legislation that is part of a
communication that is broadcast in return for consideration must in-
clude a legidative advertising disclosure statement. Articles support-
ing or opposing legislation that appear on awebsite or that are made by
e-mail are not required to include a legislative advertising disclosure
statement.

The Texas Ethics Commission is authorized by §571.091 of the Gov-
ernment Code to issue advisory opinions in regard to the following
statutes:

(1) Chapter 572, Government Code;
(2) Chapter 302, Government Code;

(3) Chapter 303, Government Code;
(4) Chapter 305, Government Code;
(5) Chapter 2004, Government Code;
(6) Title 15, Election Code;

(7) Chapter 36, Penal Code; and

(8) Chapter 39, Penal Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, PO. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

TRD-200504334

Natalia Luna Ashley

General Counsel

Texas Ethics Commission

Filed: September 28, 2005

¢ ¢ ¢
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EMERGENCY.

finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
l l LE S rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034). An emergency rule may be
effective for not longer than 120 days and may be renewed once for not longer than 60 days. (Government Code, §2001.034).

TITLE 7. BANKING AND SECURITIES
PART 7. STATE SECURITIES BOARD

CHAPTER 133. FORMS

7 TAC 8133.24

The Texas State Securities Board adopts by reference on an
emergency basis new §133.24, a form concerning the Hurricane
Rita exemption notice.

The new form enables dealers, agents, investment advisers, or
investment adviser representatives effecting securities transac-
tions with preexisting clients who have been displaced as a re-
sult of Hurricane Rita to file for an exemption from registration.
This form must be filed by dealers, agents, investment advis-
ers, and investment adviser representatives before conducting
transactions permitted by emergency new §139.24. The rule
provides an exemption for dealers, agents, investment advisers,
or investment adviser representatives effecting securities trans-
actions with preexisting clients who have been displaced as a
result of Hurricane Rita. Although §139.24 requires the filing of
Form 133.24, no registration fee is required.

The form allows affected dealers, agents, investment advisers, or
investment adviser representatives to continue transacting busi-
ness with their preexisting clients who were displaced by the dis-
aster without registration.

Form 133.24 is adopted in response to the disaster proclama-
tion issued by Governor Rick Perry on September 20, 2005, in
accordance with §418.014 of the Texas Government Code. As
provided in §418.016, all rules and regulations that may inhibit or
prevent prompt response to a threat are suspended for the du-
ration of the incident. The Texas State Securities Board is tak-
ing emergency action pursuant to the Texas Government Code,
§551.125.

Statutory authority: Texas Civil Statutes, Articles 581-5.T and
12.C. Section 5.T provides that the Board may prescribe new
exemptions by rule. Section 12.C provides the Board with the
authority to prescribe new dealer, agent, investment adviser,
and investment adviser representative registration exemptions
by rule.

Cross reference to Statute: Texas Civil Statutes, Article 581-5
and Article 581-12.

§133.24. Hurricane Rita Exemption Notice.

The State Securities Board adopts by reference the Hurricane Rita
exemption notice form. This form is available from the State Se-
curities Board, PO. Box 13167, Austin, Texas 78711-3167 and at
www.ssh.state.tx.us.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency'’s legal authority to adopt.

Filed with the Office of the Secretary of State on September 28,
2005.

TRD-200504343

Denise Voigt Crawford

Securities Commissioner

State Securities Board

Effective Date: September 28, 2005

For further information, please call: (512) 305-8303

¢ ¢ ¢

CHAPTER 139. EXEMPTIONS BY RULE OR
ORDER
7TAC 8139.24

The Texas State Securities Board adopts on an emergency basis
new §139.24, concerning an exemption for a dealer, agent, in-
vestment adviser, or investment adviser representative effecting
securities transactions with preexisting clients who have been
displaced as a result of Hurricane Rita. The new rule adopts
by reference new Form 133.24, which must be filed by dealers,
agents, investment advisers, and investment adviser representa-
tives before conducting transactions allowed by this exemption.

The rule provides an exemption from registration for the dealer,
agent, investment adviser, or investment adviser representative
who (1) has been displaced by Hurricane Rita and is temporarily
located in Texas while doing business with his or her preexist-
ing clients who live outside Texas and/or (2) is effecting securi-
ties transactions solely with preexisting clients who have been
displaced into Texas as a result of the hurricane. The rule is
intended to provide registration relief so that dealers, agents, in-
vestment advisers, and investment adviser representatives may
continue to transact business with their preexisting clients who
were displaced by the disaster.

Affected dealers, agents, investment advisers, and investment
adviser representatives may continue to transact business with
their preexisting clients who were displaced by the disaster with-
out registration. Although Hurricane Rita Exemption Notice Form
133.24 must be filed, no registration fee is required. The rule is
temporary and expires January 6, 2006, unless extended by the
State Securities Board.

The rule is in response to the disaster proclamation issued by
Governor Rick Perry on September 20, 2005, in accordance
with 8418.014 of the Texas Government Code. As provided in
8418.016, all rules and regulations that may inhibit or prevent
prompt response to a threat are suspended for the duration of
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the incident. The State Securities Board is taking emergency
action pursuant to the Texas Government Code, §551.125.

Statutory authority: Texas Civil Statutes, Articles 581-5.T and
12.C. Section 5.T provides that the Board may prescribe new
exemptions by rule. Section 12.C provides the Board with the
authority to prescribe new dealer, agent, investment adviser,
and investment adviser representative registration exemptions
by rule.

Cross reference to Statute: Texas Civil Statutes, Article 581-5
and Article 581-12.

§139.24. Exemption for Dealer, Agent, Investment Adviser, or In-
vestment Adviser Representative Effecting Securities Transactionswith
Preexisting Clients Who Have Been Displaced as a Result of Hurri-
cane Rita.

(@) The State Securities Board, pursuant to the Texas Securi-
tiesAct, 85.T and §12.C, exempts dealers, agents, investment advisers,
and investment adviser representatives from the registration require-
ments of the Texas Securities Act, when such persons comply with
subsections (b) - (g) of this section and are conducting a transaction
with a client who is present in this state and with whom the dealer,
agent, investment adviser, or investment adviser representative has a
preexisting client relationship.

(b) The deder, agent, investment adviser, or investment ad-
viser representative at all timesisregistered or noticefiled (if required)
and in good standing with the home state from which they or their
client has been displaced.

(c) Thedealer, agent, investment adviser or investment adviser
representative:

(1) has been displaced by Hurricane Ritaand is temporar-
ily located in Texas while doing business with his or her preexisting
clients who reside outside of Texas, and/or

(2) iseffecting securities transactions solely with preexist-
ing clients who have been displaced into Texas as aresult of Hurricane
Rita.

(d) The deder, agent, investment adviser, or investment ad-
viser representative is not otherwise in violation of the Texas Securi-
ties Act or the securities laws in any other jurisdiction in which they
are registered or notice filed.

(e) Thedealer, agent, investment adviser or investment adviser
representative shall file Form 133.24 prior to conducting a transaction
dlowed by this section.

(f) The Texas Securities Act prohibits fraud or fraudulent
practices in connection with the offer for sale or the rendering of
investment advice covered by this exemption.

(9) Any solicitation of new clientsis subject to the registration
requirements of the Texas Securities Act.

(h) Any other non-exempt securities-related activity will con-
stitute unregistered activity and be subject to both state enforcement
action and civil liability.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on September 28,
2005.
TRD-200504357

Denise Voigt Crawford

Securities Commissioner

State Securities Board

Effective Date: September 28, 2005

For further information, please call: (512) 305-8303

L4 L4 L4
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 7. GASSERVICESDIVISION
SUBCHAPTER B. SPECIAL PROCEDURAL
RULES

16 TAC §7.46

The Railroad Commission of Texas adopts, on an emergency
basis, new 16 Texas Administrative Code §7.46, relating to Relief
for Victims of Hurricane Katrina. This emergency rule is effective
immediately upon filing with the Secretary of State and will be in
effect for 120 days. In support of the emergency adoption of new
§7.46, the Commission makes the following findings:

1. On Monday August 29, 2005, Hurricane Katrina struck the
Gulf Coast of the United States causing significant damage in
Louisiana, Mississippi and Alabama. Many of the residents of
those states displaced by Hurricane Katrina have been evacu-
ated or have relocated to Texas.

2. The recent destruction of large areas of the U.S. Gulf Coast
by Hurricane Katrina has caused tens of thousands of displaced
residents to be evacuated to Texas. The Federal Emergency
Management Agency (FEMA) has registered over 147,000
heads of households who are now situated in Texas. Many of
these evacuees may not be able to return to their homes for an
indefinite length of time.

3. On September 1, 2005, Governor Perry issued a disaster
proclamation certifying that Hurricane Katrina has created emer-
gency conditions for the people of Texas.

4. Many of the evacuees will need to find semi-permanent hous-
ing. The Internal Revenue Service has granted a waiver for the
use of Housing Tax Credit units to be used for transitional hous-
ing for evacuees, with approximately 18,000 units having been
identified so far. In addition, the state of Texas is working with
the Texas Apartment Association to identify vacant units, which
evacuees will be able to pay for with vouchers from the Federal
Emergency Management Agency (FEMA).

5. A potential hurdle for evacuees trying to transition from shel-
ters to more permanent housing will be deposits for utility ser-
vices. Under the Commission’s current rules, a deposit for resi-
dential gas service can equal two months of service. Many evac-
uees who might otherwise have had the means to pay a deposit
likely have been cut off from bank accounts and other financial
resources. Many of those on fixed incomes likely have been tem-
porarily cut off from retirement and other benefits such as Social
Security and Veteran's benefits. Finally, many of the evacuees
are low-income and simply do not have the financial means to
pay a service deposit now that they are homeless and unem-
ployed.
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6. Hurricane Katrina is one of the largest natural disasters in
U.S. history. Texas has been made eligible for federal disaster
aid from FEMA to assist the state and local governments in their
efforts to assist evacuees. It is clear that even under the best of
conditions that the shelters cannot be used to house people on
a long-term basis.

7. Waiving the deposit requirements for gas utility service at
this time and allowing evacuees to establish satisfactory credit
simply by demonstrating their status as a victim of this disaster
would remove a significant hurdle for individuals moving out of
the emergency shelters and therefore is a reasonable and nec-
essary step to help these stranded people get out of the shelters
and regain control of their lives.

8. Because Texas Utilities Code, §104.005, provides that a gas
utility may not charge or receive from a person a lesser com-
pensation for a service than the compensation prescribed by the
applicable schedule of rates, and a person may not knowingly
receive or accept a service from a gas utility for a lesser com-
pensation than that prescribed by the schedules, it is necessary
and appropriate for the Commission to adopt a rule authorizing
utilities to deviate from the deposit requirements and amounts
set forth in their tariffs, to the extent permitted in the emergency
rule.

9. Many of the persons who have evacuated to Texas may
have limited means of identifying themselves as having been
displaced from their homes due to Hurricane Katrina. Accord-
ingly, it is the Commission’s intent that, in determining whether
a person has evacuated to Texas as a result of Hurricane
Katrina, gas utilities recognize a driver’s license from Alabama,
Louisiana, and Mississippi, or documentation of a person’s
status as a claimant of benefits offered by FEMA; the American
Red Cross or other recognized, legitimate private relief agency;
or a state or local jurisdiction or other public aid agency as
sufficient to obtain the benefits of the emergency rule.

10. Itis the intent of the Commission that this emergency rule,
16 Texas Administrative Code §7.46, be effective for a period of
120 days, from September 27, 2005, the date of adoption and of
filing with the Office of the Secretary of State, through January
24, 2006.

The Commission adopts new §7.46 on an emergency basis pur-
suant to Texas Government Code, §2001.034, which authorizes
a state agency to adopt an emergency rule without prior notice
or hearing if the agency finds that an imminent peril to the pub-
lic health, safety, or welfare, or a requirement of state or federal
law, requires adoption of a rule on fewer than 30 days’ notice, and
states in writing the reasons for its findings; Texas Government
Code, 82001.036, which provides that if a state agency finds that
an expedited effective date is necessary because of imminent
peril to the public health, safety, or welfare, and subject to ap-
plicable constitutional or statutory provisions, a rule is effective
immediately on filing with the secretary of state; Texas Utilities
Code, §102.001, which gives the Railroad Commission exclusive
original jurisdiction over the rates and services of a gas utility that
distributes natural gas or synthetic natural gas in areas outside
a municipality and areas inside a municipality that surrenders
its jurisdiction to the Railroad Commission, and over the rates
and services of a gas utility that transmits, transports, delivers,
or sells natural gas or synthetic natural gas to a gas utility that
distributes the gas to the public; Texas Utilities Code, §102.151,
which requires gas utilities to file schedules showing all rates for
a gas utility service, product, or commodity offered by the gas
utility and each rule or regulation that relates to or affects a rate

of the gas utility or a gas utility service, product, or commodity
furnished by the gas utility; Texas Utilities Code, §104.001, which
vests the Railroad Commission with all the authority and power of
this state to ensure compliance with the obligations of gas utilities
in Texas Utilities Code, Title 3, Subtitle A, and which authorizes
the Railroad Commission, as a regulatory authority, to establish
and regulate the rates of a gas utility and to adopt rules for de-
termining the classification of customers and services and the
applicability of rates; Texas Utilities Code, §104.005, which pro-
hibits a gas utility from directly or indirectly charging, demanding,
collecting, or receiving from a person a greater or lesser com-
pensation for a service provided or to be provided by the utility
than the compensation prescribed by the applicable schedule
of rates filed under Texas Utilities Code, §102.151; and Texas
Utilities Code, 8104.251, which requires gas utilities to furnish
service, instrumentalities, and facilities that are safe, adequate,
efficient, and reasonable.

Cross reference to statute: Texas Government Code, Chapter
2001, and Texas Utilities Code, Chapters 102 and 104.

Cross reference to sections affected: Texas Government Code,
§2001.034 and §2001.036, and Texas Utilities Code, §8102.001,
102.003, 102.151, 104.001, 104.005, and 104.251.

Issued in Austin, Texas, on September 27, 2005.
§7.46. Relief for Victims of Hurricane Katrina.

(8 The benefits of this rule are intended for an applicant for
residential gas utility service who resided within affected areas within
federally declared disaster areasin Louisiana, Mississippi, or Alabama,
and who has been determined to be a victim of Hurricane Katrina as
evidenced by proof of:

(1) prior residency within one of these affected areas;

(2) application for or receipt of disaster assistance from
the Federal Emergency Management Agency (FEMA); the American
Red Cross or other recognized, legitimate private relief agency; or a
state or local jurisdiction or other public aid agency related to damages
suffered in one of these affected areas; or

(3) residing or having resided in a designated emergency
shelter within Texas or one of these affected areas as a result of Hur-
ricane Katrina.

(b) In determining whether an applicant qualifies as a victim
of Hurricane Katrina for purposes of establishing satisfactory credit,
the utility shall accept:

(1) the applicant’s driver's license from Alabama,
Louisiana, and Mississippi; or

(2) any documentation submitted by the applicant from a
federal, state, or local government assistance agency or the American
Red Cross or another recognized, |egitimate private relief agency that
substantiates one of the conditions listed in subsection (@) of this sec-
tion.

() Provisionsto the contrary in this chapter and in tariffs sub-
ject to Railroad Commission jurisdiction notwithstanding, each gas
utility shall:

(1) notify al applicants for residential service of this pro-

(2) waive any requirement that an applicant who meetsthe
standards and requirements set forth in subsections (a) and (b) of this
section make or pay any deposit for residential gas utility service.

EMERGENCY RULES October 14, 2005 30 TexReg 6515



This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on September 27,
2005.

TRD-200504302

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Effective Date: September 27, 2005

For further information, please call: (512) 475-1295

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 1. GENERAL LAND OFFICE

CHAPTER 15. COASTAL AREA PLANNING
SUBCHAPTER A. MANAGEMENT OF THE
BEACH/DUNE SY STEM

31 TAC §15.13

The General Land Office adopts, on an emergency basis, new
§15.13, concerning Emergency Provisions for Stabilization and
Repair of Damaged Residential Structures in the aftermath of
Hurricane Rita. The General Land Office recognizes that the fol-
lowing jurisdictions with authority to issue beachfront construc-
tion certificates and dune protections permits have areas where
structures and public infrastructure are in need of emergency
stabilization and repair: Jefferson County, Galveston County, the
City of Galveston, the City of the Village of Jamaica Beach, Bra-
zoria County, the Village of Surfside Beach, and the Village of
Quintana Beach This emergency rule is necessary to help local
governments prevent imminent peril to the public health, safety,
and welfare, and permit the repair of residential structures nec-
essary to maintain habitability.

The section is adopted on an emergency basis due to the im-
minent peril to public health, safety and welfare caused by high
winds, storm surge, high tides and erosion resulting from Hurri-
cane Rita. As aresult of Hurricane Rita, September 23-25, 2005,
hurricane and tropical storm winds, storm surge, extreme tides
and wave action caused substantial property damage, coastal
flooding and erosion. Hurricane Rita made landfall at 3 a.m. on
Saturday, September 24, 2005, near Sabine Pass, Texas. Its
widespread destructive force impacted the upper Texas coast.
The local jurisdictions listed above experienced loss in elevation
of beach sand. The structural integrity of many houses have
been impacted as a result of these natural forces.

The General Land Office staff recognized the need for an emer-
gency rule as Hurricane Rita approached the Texas coast, and
conferred with local government officials. The General Land Of-
fice has determined the necessity for an emergency rule that
allows emergency stabilization and repair of structures and pro-
vides for temporary suspension of the permit and certificate ap-
plication requirements for these emergency stabilization and re-
pair techniques and methods, as well as other hazard mitigation
measures.

Emergency 815.13 provides procedures and requirements for
issuance of authorization to undertake emergency stabilization
and repairs of structures impacted by Hurricane Rita. The emer-
gency rule is applicable only to Jefferson County, Galveston
County, the City of Galveston, the City of the Village of Jamaica
Beach, Brazoria County, the Village of Surfside Beach, and the
Village of Quintana Beach. Section 15.13(b) provides that this
section shall be effective for 120 days, and may be extended
by the Land Commissioner for not longer than 60 days as
necessary to protect public health, safety and welfare. Section
15.13(c) provides definitions applicable to this section. Section
15.13(d) allows the local government to issue authorizations
for emergency stabilization and repair of residential structures
as necessary to eliminate the danger and threat to public
health, safety, and welfare if the local government determines
that the residential structure appears to be located wholly or
partially seaward of the line of vegetation solely because of the
effects of Hurricane Rita (or Hurricanes Katrina and Rita in the
Village of Surfside Beach) and the local government provides a
written statement to that effect with the written record described
in subsection (f). Section 15.13(e) provides that the normal
permit process shall not apply to emergency authorizations,
and that emergency authorizations are valid for no more than
six months from issuance. Section 15.13(f) provides that the
local government is required to maintain a written record of
the names and addresses of property owners who have been
authorized to undertake emergency stabilization and repair ac-
tions. They are also required to maintain a written record of the
specific activities that have been authorized, including pictures
of the structure before and after the repairs are completed.
Section 15.13(g) provides requirements and limitations with
regard to emergency authorizations by the local government of
emergency stabilization and repair. Section 15.13(h) provides
additional limitations with regard to structures located on the
public beach, and requirements related to the placement of
beach quality sand. Except as permitted under §15.12, a local
government may not authorize emergency stabilization and
repair under this section for a house that is subject to a pending
enforcement action under this subchapter, the Open Beaches
Act (Texas Natural Resources Code, Chapter 61), or the Dune
Protection Act (Texas Natural Resources Code, Chapter 63).
Section 15.13(i), (j), (k) and (I) provide additional limitations
and prohibitions related to the repair of hard structures, septic
and sewage systems, the placement of materials on the public
beach, and the removal of beach debris.

Under emergency §15.13(g), a local government may permit the
repair of a structure that appears to be partially or wholly sea-
ward of the line of vegetation; however, a local government is
prohibited from authorizing the following: repairing or construct-
ing a slab of concrete or other impervious material; repairing or
constructing an enclosed space, including a space with break-
away walls, below the base flood elevation, as identified on the
pertinent community’s flood insurance rate map, and seaward
of the line of vegetation; increasing the footprint of the struc-
ture; repairing a structure without a functioning septic system
or sewer connection as determined by the local government or
the Texas Commission on Environmental Quality (TCEQ), un-
less the structure’s septic system may be repaired as provided
in 815.13(j); repairing a structure previously built, repaired, or
renovated in violation of the Land Office’s beach/dune rules or
the local government’s dune protection and beach access plan
or without an approved certificate or permit; or constructing, re-
pairing, or maintaining an erosion response structure. While the
emergency rule prohibits the repair or construction of a slab or
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other impervious surface of concrete or other impervious mate-
rials seaward of the line of vegetation, the emergency rule does
not require that an owner remove an existing slab or other im-
pervious surface when no repairs to the slab or other impervious
surface is proposed. A local government may authorize the re-
pair of a septic system landward of the line of vegetation if the
system complies with the rules of the TCEQ and the local gov-
ernment governing on-site sewage facilities.

The General Land Office has determined that a takings impact
assessment (TIA), pursuant to §2007.043 of the Texas Govern-
ment Code, is not required for the adoption of this rule because
the rule is adopted in response to a real and substantial threat
to public health, safety, and welfare.

The new section is adopted on an emergency basis under
the Texas Natural Resources Code §863.121, 61.011, and
61.015(b), which provide the General Land Office with the
authority to: identify and protect critical dune areas; preserve
and enhance the public’s right to use and have access to
and from Texas’ public beaches; protect the public easement
from erosion or reduction caused by development or other
activities on adjacent land; and other measures needed to
mitigate for adverse effects on access to public beaches and
the beach/dune system. The new section is also adopted on
an emergency basis pursuant to the Texas Natural Resources
Code 833.601, which provides the General Land Office with
the authority to adopt rules on erosion, and the Texas Water
Code 816.321, which provides the General Land Office with
the authority to adopt rules on coastal flood protection. Finally,
the new section is adopted on an emergency basis pursuant
to Texas Government Code §2001.034, which authorizes the
adoption of a rule on an emergency basis without prior notice
and comment based upon a determination of imminent peril to
the public health, safety or welfare.

§15.13. Emergency Provisions for Stabilization and Repair of Dam-
aged Residential Sructures.

(@) Purpose. The purpose of this section is to alow a local
government to grant to a property owner the ability immediately to
undertake emergency stabilization and repair of aresidentia structure
damaged as the result of Hurricane Rita.

(b) Applicability. This section applies only to structures lo-
cated in Jefferson County, Galveston County, the City of Galveston,
the City of the Village of Jamaica Beach, Brazoria County, the Village
of Surfside Beach, and the Village of Quintana Beach, Texas. This
section shall be in effect for 120 days from the date of filing with the
Office of the Secretary of State and may be extended once by the Land
Commissioner for not longer than 60 days as necessary to protect pub-
lic health, safety and welfare.

(c) Definitions. The following words and terms, as used in
this section, shall have the following meanings:

(1) The Code--The Texas Natural Resources Code.

(2) Habitable--The condition of the premises which per-
mits the inhabitants to live free of serious threats to health and safety.

(3) House--A single or multi-family structure that serves
as living quarters for one or more persons or families.

(4) Emergency repair--Those immediate response actions
that must be undertaken to render a structure habitable or to prevent
further damage.

(5) Emergency stabilization--Those immediate response
actions that must be undertaken to stabilize a residential structure

that is subject to imminent collapse or substantial damage as a result
of erosion or undermining caused by waves or currents of water
exceeding normally anticipated cyclical levels.

(d) Loca government authorization. The loca governments
with jurisdiction to issue dune protection permits and beachfront con-
struction certificates may, in accordance with this section, authorize
emergency stabilization and repair of a residential structure damaged
by Hurricane Rita. All authorizations issued under this section must
otherwise be in accordance with applicable state and local law. The
local government is responsible for assessing damage to such struc-
tures, determining whether the structures are dligible for approval of
emergency stabilization and repair, and determining appropriate emer-
gency stabilization and repair procedures. If a house appears to be
located wholly or partially seaward of the line of vegetation solely be-
cause of the effects of Hurricane Rita (or Hurricanes Katrina and Rita
in the Village of Surfside Beach) and the local government provides
a written statement to that effect with the written record described in
subsection (f) of this section, thelocal government may only authorize
emergency stabilization and repair as necessary to eliminate the danger
and threat to public health, safety, and welfare as permitted in subsec-
tions (@), (h), and (j) of this section. Any proposed stabilization and
repair method or technique must comply with the standards provided
in this section and 815.6(€) and (f) of thistitle (relating to Concurrent
Dune Protection and Beachfront Construction Standards).

(e) Procedure. The permit and certificate application require-
ments of §15.3(s)(4) of thistitle (relating to Administration) are not ap-
plicable to the emergency stabilization and repair of residential struc-
tures under this rule. However, all property owners €eligible to un-
dertake emergency stabilization efforts and repair must receive prior
approval for such actions from the local government officias respon-
sible for approving such actions. Any action that is not necessary for
the emergency stabilization and repair of residential structureswill re-
quire a permit and/or certificate before such action is undertaken. An
authorization issued by alocal government under this section shall be
valid for no more than 6 months from the date of issuance. A local
government shall not renew an authorization issued under this section.

(f) Written Record. The local government authorizing emer-
gency stabilization and repair of residential structures shall compile
and maintain arecord of the names and addresses of the property own-
ers that receive such authorization. For each authorization, the local
government must maintain awritten record of the actionsthat it autho-
rized, including pictures of the structure before and after completion
of the authorized activities, and will make such record available for
inspection by the General Land Office upon request. Within one week
of the expiration of this rule, the local government shall submit to the
General Land Office copies of the complete written record of actions
authorized under this section.

(g) Authorized Repairs. The local government may authorize
emergency stabilization and repair of aresidential structure only if the
local government determines that the proposed action:

(1) issolely to make the house habitable or prevent further
damage, including reconnecting the house to utilities;

(2) does not increase the footprint of the house;

(3) doesnotincludethe use of impervious material, includ-
ing but not limited to concrete or fibercrete, seaward of the natural line
of vegetation;

(4) does not include the construction of an enclosed space
below the base flood elevation and seaward of the natural line of veg-
etation;
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(5) does not include the repair, construction, or mainte-
nance of an erosion response structure seaward of the natural line of

() Repair of sewage or septic systems. If the Texas Commis-
sion on Environmental Quality or its designated local authority, the

vegetation;
(6) does not occur seaward of mean high water; and

(7) does not include construction underneath, outside or
around the house other than for reasonable access to the house.

(h) Repair of existing structures on the public beach.
(1) A loca government may grant authorization in accor-

Department of State Health Services, or alocal heath department has
made a determination that a sewage or septic system located on or
adjacent to the public beach poses a threat to the health of the occu-
pants of the property or public health, safety or welfare, and requires
removal of the sewage or septic system, the sewage or septic system
shall be located in accordance with §15.5(b)(1) of this title (relating
to Beachfront Construction Standards) and §15.6(b) and (€)(1) of this
title (relating to Concurrent Dune Protection and Beachfront Construc-

dance with this section for emergency stabilization of a structure that

tion Standards).

encroaches or may encroach on the public beach, but only to the lim-
ited extent necessary to prevent an immediate threat to public health,
safety, and welfare.

(2) A local government may grant authorization in accor-
dance with this section for emergency repair of aresidentia structure
that encroaches or may encroach on the public beach, but only if the
structure is:

(A) ahouseg;

(B) not in imminent danger of collapse or other immi-
nent threat to public health and safety; and

(C) isnot subject to a pending enforcement action un-
der this subchapter, the Open Beaches Act (Texas Natural Resources
Code, Chapter 61), or the Dune Protection Act (Texas Natura Re-
sources Code, Chapter 63). An enforcement action includes a pending
suit in district court or an active referral of amatter for enforcement to
the attorney general or other public prosecutor; provided, that repairs
may be authorized under 815.12 of this title (relating to Temporary
Order Issued by the Land Commissioner) if that section applies.

(3) Beach-quality sand may be placed onthelot inthe area
twenty feet seaward of a structure where necessary to prevent further
erosion due to wind or water. The beach-quality sand must remain
loose and cannot be placed in bags. Such actionsare authorized in situ-
ations where protection of the land immediately seaward of a structure
is required to prevent foreseeable undermining of habitable structures
in the event of such erosion.

(i) Thelocal government is not authorized under this rule to
alow the use of concrete or the construction or repair of bulkheads or
hard protective structures.

(k) Prohibitions. This emergency rule does not authorize the
placement of materials on the public beach except in conjunction with
authorized emergency stabilization and repair of residential structures.

() Remova of beach debris. Beach debris moved by wind
or water can threaten Gulf-fronting properties. The local government,
therefore, shall coordinate with the Texas Department of Emergency
Management, the Texas General Land Office and property owners to
remove debris such as pilings, concrete and garbage from the public
beach as soon as possible.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on September 26,
2005.

TRD-200504286

Trace Finley

Policy Director

General Land Office

Effective Date: September 26, 2005

Expiration Date: January 23, 2006

For further information, please call: (512) 475-1859

¢ ¢ ¢
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PROPOSED

‘RULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER J. PURCHASED HEALTH
SERVICES

DIVISION 23. EARLY AND PERIODIC
SCREENING, DIAGNOSIS, AND TREATMENT
(EPSDT) MEDICAL PHASE

The Texas Health and Human Services Commission (HHSC)
proposes to repeal 1 TAC §355.8443 (Maximum Payment) and
1 TAC 8355.8445 (Explanation of Maximum Payment Terms) re-
garding the payment for Early and Periodic Screening, Diagno-
sis and Treatment-Comprehensive Care Program (EPSDT-CCP)
dental services. HHSC further proposes to repeal the current
version of §355.8441 and proposes a new version of §355.8441,
concerning the reimbursement methodologies for EPSDT-CCP
services, also known as Texas Health Steps-CCP (THSteps-
CCP) services, in Chapter 355, Reimbursement Rates.

Background and Purpose

The three rules proposed for repeal all relate to providers and
reimbursement for Texas Health Steps-CCP (THSteps-CCP).
THSteps-CCP provides medically necessary care to children
through age 21 who are enrolled in Medicaid. The newly
proposed §355.8441 consolidates the dental reimbursement in-
formation that had previously been in §355.8443 and §8355.8445
with the reimbursement information for other THSteps-CCP
providers that had been in the previous version of §355.8441.

HHSC proposes that the title of the new rule at §355.8441 be
"Reimbursement Methodologies for Early and Periodic Screen-
ing, Diagnosis and Treatment-Comprehensive Care Program
(EPSDT-CCP) Services" to better describe the purpose and
content of the new rule.

Most of the differences between the rules proposed for repeal
and the new proposed version of §355.8441 are intended to clar-
ify current reimbursement methodologies for services, to remove
program policy wording that is not appropriate for reimbursement
methodology rules, and to provide additional information regard-
ing how various providers are reimbursed for each type of ser-
vice. There are, however, three sets of substantive changes to
these reimbursement methodology rules that result in an esti-
mated fiscal impact to THSteps-CCP.

The first set of substantive changes is to the reimbursement
methodology for private duty nursing (PDN) services. This set of

changes adds the provision of reimbursement for PDN services
through delegation by a registered nurse (RN) to a qualified aide,
which provides an additional and cost-effective resource for the
delivery of PDN services. It also allows a different fee for PDN
services delivered by a home health agency (HHA) licensed vo-
cational nurse/licensed practical nurse (LVN/LPN) from the fee
for PDN services delivered by a HHA RN. Finally, this set of
changes allows for the reimbursement of assessment services
delivered by RNs, which have not previously been reimbursable.

The second set of substantive changes is to the reimbursement
methodology for Medicare-certified outpatient rehabilitation facil-
ities known as comprehensive outpatient rehabilitation facilities
(CORFs) and outpatient rehabilitation facilities (ORFs). CORFs
and ORFs are currently reimbursed by the Texas Medicaid Pro-
gram for THSteps-CCP physical therapy, occupational therapy,
and speech-language-pathology services. The current CORF
and ORF reimbursement is based on reasonable costs. CORFs
and ORFs are reimbursed at an interim payment rate based on
the provider’s most recent Medicaid cost settlements. The in-
terim rate is applied to the provider’s billed charges to deter-
mine the provider’s allowed amount per claim detail. Any ap-
plicable adjustments are then applied to result in the actual pay-
ment to the provider. HHSC proposes to reimburse CORFs and
ORFs based on a prospective payment system (PPS) fee sched-
ule, using the same methodology used for physicians and cer-
tain other practitioners at 1 TAC §355.8085, which allows for re-
source-based fees or access-based fees.

The third set of substantive changes is to the reimbursement
methodology for THSteps-CCP therapy services delivered by
HHAs. Currently, the Texas Medicaid Program reimburses HHAs
for all professional services delivered, excluding PDN services,
based on statewide visit rates. HHSC proposes to reimburse
HHAs for THSteps-CCP therapies using a PPS fee schedule
based on actual face-to-face time spent with each client and in
accordance with 1 TAC §355.8085.

Section-by-Section Summary

HHSC proposes that the title of §355.8441 be changed from
"Early and Periodic Screening, Diagnosis and Treatment Com-
prehensive Care Program Providers (EPSDT-CCP)" to "Reim-
bursement Methodologies for Early and Periodic Screening, Di-
agnosis and Treatment-Comprehensive Care Program (EPSDT-
CCP) Services." This change better describes the information
provided within the rule.

The changes proposed for counseling and psychotherapy
services list the various providers of these services under
THSteps-CCP and reference the existing Medicaid reimburse-
ment methodology applicable to each provider type. While
licensed marriage and family therapists (LMFTs) are providers
of these services, the previous version of the rule did not
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include them. This paragraph also corrects the licensure title of
licensed master social workers-advanced clinical practitioners
to licensed clinical social workers (LCSWs). The program policy
wording included in the previous version regarding freestanding
psychiatric hospitals and facilities has been removed.

The changes proposed to the reimbursement methodology of ex-
pendable medical supplies and durable medical equipment clar-
ify that the reimbursement methodologies for these services un-
der THSteps-CCP are the same as the reimbursement method-
ologies for similar services under Texas Medicaid home health
services at 1 TAC §355.8021.

The changes to the reimbursement methodology for PDN ser-
vices add the provision of reimbursement for PDN services del-
egated by an RN to a qualified aide in accordance with the licen-
sure standards promulgated by the Texas Board of Nurse Exam-
iners (BNE), add the provision of reimbursement for assessment
services delivered by RNs, and allow a separate fee to be cal-
culated for PDN services delivered by a HHA LVN/LPN from the
fee calculated for PDN services delivered by a HHA RN.

The changes to the reimbursement methodologies for
THSteps-CCP physical therapy, occupational therapy, and
speech-language-pathology services list the various providers
of these services and provide the Medicaid reimbursement
methodology applicable to each provider type. The proposed
reimbursement methodologies for HHA therapies, CORFs, and
ORFs are revised to be based on PPS fee schedules.

The changes to the reimbursement methodology for THSteps-
CCP nutritional services provided by licensed dietitians remove
program policy wording and state that the fees for these services
are determined in accordance with 1 TAC 8355.8085.

The changes to the reimbursement methodology for administra-
tion of immunizations clarify that the fees are determined in ac-
cordance with 1 TAC §355.8085.

The changes to the reimbursement for vaccines not covered
elsewhere are formatting changes.

The reimbursement methodology for dental services was
moved from the repealed 1 TAC §355.8443 and repealed 1 TAC
§355.8445 to be included with the all the other reimbursement
methodologies for THSteps-CCP services.

Fiscal Note

Tom Suehs, Deputy Executive Commissioner for Financial
Services, has determined that during the first 5-year period the
amended rule is in effect there will be a fiscal impact to state
government of estimated savings of ($1.4 million) for SFY06
and ($2.6 million) in estimated savings for each year of the
period SFY07-SFY10. The proposed rule will result in no fiscal
implications for local health and human services agencies.
Local governments will incur no additional costs.

Small Business and Micro-business Impact Analysis

HHSC has determined that there is no adverse economic effect
on small businesses or micro-businesses, or on businesses of
any size, as a result of enforcing or administering the amend-
ment. While the revisions to the reimbursement methodologies
for THSteps-CCP therapies delivered by HHAs, CORFs, and
ORFs propose the payments to be based on PPS fee sched-
ules, the proposed revisions do not actually establish the PPS
fee schedules and the proposed revisions to the reimbursement
methodology for PDN services do not actually change any pay-
ment rates.

Cost to Persons and Effect on Local Economics

HHSC does not anticipate that there will be an economic cost to
persons who are required to comply with this amendment. While
the revisions to the reimbursement methodologies for THSteps-
CCP therapies delivered by HHAs, CORFs, and ORFs propose
the payments to be based on PPS fee schedules, the proposed
revisions do not actually establish the PPS fee schedules and
the proposed revisions to the reimbursement methodology for
PDN services do not actually change any payment rates. The
amendment will not affect a local economy.

Public Benefit

Ed White, Director of Rate Setting and Forecasting, has deter-
mined that, for each year of the first five years the amendment is
in effect, the public benefit expected as a result of enforcing the
amendment is that there will be additional providers available to
deliver PDN services by allowing reimbursement for services de-
livered through RN delegation to a qualified aide and providers
will receive additional payments through the reimbursement of
assessment services not previously reimbursed. Also, providers
will have a clearer understanding of the various reimbursement
methodologies applicable to each provider type and providers of
THSteps-CCP therapies will be reimbursed in a more consistent
manner.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

Public Comment

Questions about the content of this proposal may be directed to
Nancy Kimble (telephone: 512-491-1363; FAX: 512-491-1983)
in HHSC Rate Analysis for Acute Care Services. Written com-
ments on the proposal may be submitted to Ms. Kimble via
facsimile, E-mail to nancy.kimble@hhsc.state.tx.us, or mail to
HHSC Rate Analysis for Acute Care Services, Mail Code H-400,
P.O. Box 85200, Austin, TX 78708-5200, within 30 days of publi-
cation in the Texas Register. Copies of the proposal will also be
made available for public review at the local offices of the Texas
Department of Aging and Disability Services (DADS).

A public hearing is scheduled for Wednesday, October 26, 2005,
at 1:30 pm. The hearing will be held in the Lone Star Con-
ference Room of the Braker Center, Building H, 11209 Metric
Boulevard, Austin, Texas 78758-4021. Entrance is through the
Security Desk at the front of the building facing Metric.

1 TAC §8355.8441, 355.8443, 355.8445

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Health and Human Services Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

Statutory Authority

The repeals are proposed under the Texas Government Code,
§531.033, which authorizes the Executive Commissioner of
HHSC to adopt rules necessary to carry out the commission’s
duties, and 8531.021(b), which established HHSC as the
agency responsible for adopting reasonable rules governing the
determination of fees, charges, and rates for medical assistance
payments under the Human Resources Code, Chapter 32.
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The repeals implement the Government Code, §8531.033 and
531.021(b).

§355.8441. Early and Periodic Screening, Diagnosis and Treatment
Comprehensive Care Program Providers (EPSDT-CCP).

§355.8443. Maximum Payment.

§355.8445.  Explanation of Maximum Payment Terms.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504451

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ 14 14
1 TAC 8355.8441
Statutory Authority

The new rule is proposed under the Texas Government Code,
§531.033, which authorizes the Executive Commissioner of
HHSC to adopt rules necessary to carry out the commission’s
duties, and 8531.021(b), which established HHSC as the
agency responsible for adopting reasonable rules governing the
determination of fees, charges, and rates for medical assistance
payments under the Human Resources Code, Chapter 32.

The new rule implements the Government Code, §8531.033 and
531.021(b).

§355.8441. Reimbursement Methodologies for Early and Periodic
Screening, Diagnosis and Treatment-Comprehensive Care Program
(EPSDT-CCP) Services.

Thefollowing are reimbursement methodologies for services provided
under the Early and Periodic Screening, Diagnosis and Treatment-
Comprehensive Care Program (EPSDT-CCP), also known as Texas
Health Steps-CCP (THSteps-CCP).

(1) Counseling and psychotherapy services are reimbursed
in accordance with the existing Medicaid reimbursement methodol o-
gies for the applicable provider type as follows:

(A) licensed professiona counselors (LPCs), licensed
clinical social workers (LCSWs), and licensed marriage and family
therapists (LMFTs), 1 TAC §355.8091 of thistitle (relating to Reim-
bursement to Licensed Professional Counselors, Licensed Master So-
cia Worker-Advanced Clinical Practitioners, and Licensed Marriage
and Family Therapists);

(B) psychiatrists, 1 TAC §355.8085 of this title (re-
lating to Texas Medicaid Reimbursement Methodology (TMRM) for
Physicians and Certain Other Practitioners);

(C) psychologists, 1 TAC §355.8081 of thistitle (relat-
ing to Payments for Laboratory and X-ray Services, Radiation Ther-
apy, Physical Therapists' Services, Physician Services, Podiatry Ser-
vices, Chiropractic Services, Optometric Services, Ambulance Ser-
vices, Dentists Services, and Psychologists' Services);

(D) freestanding psychiatric hospitals and facilities ac-
credited by the Joint Commission on Accreditation of Healthcare Or-
ganizations (JCAHO), 1 TAC 8355.8063 of this title (relating to Re-
imbursement Methodology for Inpatient Hospital Services); and

(E) outpatient hospitals, 1 TAC §355.8061 of this title
(relating to Payment for Hospital Services).

(2) Expendable medical supplies, including nutritional
products, are reimbursed in the same manner as expendable medical
supplies under home health services at §355.8021(b) of this title
(relating to Reimbursement M ethodology for Home Health Services).

(3) Durable medical equipment is reimbursed in the same
manner as durable medical equipment under home health services at
§355.8021(c) of thistitle (relating to Reimbursement M ethodol ogy for
Home Health Services).

(4) Private duty nursing services, including, but not lim-
ited to, registered nurse (RN) services, licensed vocational nurse/li-
censed practical nurse (LVN/LPN) services, skilled nursing services
delegated to qudified aides by RNs in accordance with the licensure
standards promulgated by the Texas Board of Nurse Examiners (BNE),
and nursing assessment services, are reimbursed based on the | esser of
the provider’s billed charges or fees established by the Texas Health
and Human Services Commission (HHSC) to independently enrolled
RNs, independently enrolled LVNS/LPNs, and home health agencies
(HHAS). Fees for these services will be reviewed every two years
and will be adjusted, subject to available funding, based on historical
charges, a review of Medicaid fees paid by other states, a survey of
costs for a sample of providers, an analysis of cost reports provided
by HHAs for similar nursing services, a review of Medicaid fees for
similar services, modeling using an analysis of other data available to
HHSC, or a combination thereof.

(5) Physical therapy (PT) services arereimbursed in accor-
dance with the existing Medicaid reimbursement methodol ogiesfor the
applicable provider type as follows:

(A) independently enrolled therapists, 1 TAC

§355.8081 of this title;

(B) HHASs and Medicare-certified outpatient facilities
known as comprehensive outpatient rehabilitation facilities (CORFs)
and outpatient rehabilitation facilities (ORFs), 1 TAC §355.8085 of

(C) Medicare-certified freestanding rehabilitation hos-
pitals, 1 TAC §355.8063 of this title; and

(D) outpatient hospitals, 1 TAC §355.8061 of thistitle.

(6) Occupational therapy (OT) services are reimbursed in
accordance with the existing Medicaid reimbursement methodologies
for the applicable provider type as follows:

(A) independently enrolled
§355.8081 of this title;

(B) HHASs and Medicare-certified outpatient facilities
known as comprehensive outpatient rehabilitation facilities (CORFs)
and outpatient rehabilitation facilities (ORFs), 1 TAC §355.8085 of

therapists, 1 TAC

(C) Medicare-certified freestanding rehabilitation hos-
pitals, 1 TAC §355.8063 of this title; and

(D) outpatient hospitals, 1 TAC §355.8061 of thistitle.

(7) Speech-language pathology (SLP) services are re-
imbursed in accordance with the existing Medicaid reimbursement
methodol ogies for the applicable provider type as follows:

(A) independently enrolled 1 TAC

§355.8081 of this title;

therapists,

PROPOSED RULES October 14, 2005 30 TexReg 6521



(B) HHAs and Medicare-certified outpatient facilities
known as comprehensive outpatient rehabilitation facilities (CORFS)
and outpatient rehabilitation facilities (ORFs), 1 TAC §355.8085 of
this title;

(C) Medicare-certified freestanding rehabilitation hos-
pitals, 1 TAC §355.8063 of this title; and

(D) outpatient hospitals, 1 TAC §355.8061 of thistitle.

(8) Nutritional services provided by licensed dietitians for
the purpose of treating, preventing or minimizing the effects of illness,
injuries, or other impairments are reimbursed according to the lesser
of the provider's billed charges or fees determined by HHSC in ac-
cordance with §355.8085 of thistitle (relating to Texas Medicaid Re-
imbursement Methodology (TMRM) for Physicians and Certain Other
Practitioners).

(9) Providers are reimbursed for the administration of im-
munizations according to the lesser of the provider’s billed charges or
fees determined by HHSC in accordance with §355.8085 of this title
(relating to Texas Medicaid Reimbursement Methodology (TMRM)
for Physicians and Certain Other Practitioners).

(10) Vaccines not covered elsewhere are reimbursed ac-
cording to the lesser of the provider’s billed charges or the actua cost
of the vaccine.

(11) Denta services provided by independently enrolled
dentists are reimbursed in accordance with §355.8081 of this title
(relating to Payments for Laboratory and X-ray Services, Radiation
Therapy, Physical Therapists Services, Physician Services, Podiatry
Services, Chiropractic Services, Optometric Services, Ambulance Ser-
vices, Dentists' Services, and Psychologists' Services). The fees are
calculated as access-based fees under §355.8085 of thistitle (relating
to Texas Medicaid Reimbursement Methodology (TMRM) for Physi-
cians and Certain Other Practitioners) and are based on a percentage
of the hilled charges (i.e., the usual-and-customary amount providers
charge non-Medicaid clients for similar services) reported on Medic-
aid dental claims for each dental service, excluding billed charges that
are less than or equal to the published Medicaid fee for that service.
The fees are reviewed at least every two years. Denta services pro-
vided by federally qualified health centers (FQHCs) are reimbursed in
accordance with §355.8261 of this title (relating to Reimbursement).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504452

Steve Aragén

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

CHAPTER 363. COMPREHENSIVE CARE
PROGRAM

SUBCHAPTER C. PRIVATE DUTY NURSING
SERVICES

1 TAC 8§8363.303, 363.307, 363.311, 363.313, 363.315

The Texas Health and Human Services Commission (HHSC)
proposes to amend Chapter 363, Comprehensive Care
Program, Subchapter C, Private Duty Nursing, 8363.303, Def-
initions; 8363.307, Client Eligibility Criteria; 8363.311, Private
Duty Nursing Benefits and Limitations; §363.313, Plan of Care;
and 8363.315, Termination of Authorization for Private Duty
Nursing.

Background and Justification

The purpose of these amendments is to provide an additional re-
source in the delivery of private duty nursing services to Medic-
aid recipients under age 21 by adding delegation of skilled nurs-
ing services by a registered nurse (RN) to a qualified aide. The
proposed amendments define nurse delegation in accordance
with RN delegated tasks criteria as determined by the Board of
Nurse Examiners. The proposed amendments also remove ob-
solete language, include revisions necessary to better describe
current processes and procedures related to the provision of pri-
vate duty nursing (PDN) services, and add the word "services" to
"private duty nursing" where appropriate to better reflect the ar-
ray of options available to deliver PDN services: RN, licensed vo-
cational nurse/licensed practical nurse, or RN delegation. Also,
the amendments replace the term "department” with "HHSC."

Section-by-Section Summary

The Health and Human Services Commission proposes the fol-
lowing amendments to the rules:

Amend each section of the rules to add the word "Services" to
the heading title.

The amendment to §363.303, Definitions, includes adding the
definitions of a qualified aide and delegated nursing, along with
reference updates and technical changes. The amendment also
clarifies current PDN processes and procedures.

Section 363.307, Client Eligibility Criteria, subsection (a)(3)(E)
is amended to clarify care activity and remove language regard-
ing extension of private duty nursing services. The amendment
also updates references and replaces the term "department"” with
"HHSC."

Section 363.311, Private Duty Nursing Benefits and Limitations,
is amended to clarify that HHSC or its designee currently pro-
vides notice of the approval, reduction, modification, or denial of
requested PDN services to the client/family and provider.

Section 363.313, Plan of Care, is amended to revise references
and replace the term "department” with "HHSC."

Section 363.315, Termination of Authorization for Private Duty
Nursing, is amended to replace the term "department" with
"HHSC."

Fiscal Note

Tom Suehs, Deputy Executive Commissioner for Financial Ser-
vices, has determined that during the first five-year period the
amended rules are in effect there will be a cost to the state
of $26,700,725 general revenue and an all funds fiscal impact
of $67,906,291 in State Fiscal Year 2006. The fiscal impact to
general revenue for State Fiscal Year 2007 is $38,581,145 and
$38,511,034 for each State Fiscal Year from 2008 through 2010.
All funds fiscal impact for each State Fiscal Year 2007 through
2010 is $100,158,737. The proposed rule will not result in any
fiscal implications for local health and human services agencies.
Local governments will not incur additional costs.

Small Business and Micro-business Impact Analysis
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Mr. Suehs has also determined that there will be no effect on
small businesses or micro-businesses to comply with the amend-
ments, as they will not be required to alter their business prac-
tices as a result of the rule. There are no anticipated economic
costs to persons who are required to comply with the proposed
rule. There is no anticipated negative impact on local employ-
ment.

Public Benefit

David Balland, Associate Commissioner for Medicaid and CHIP,
has determined that for each year of the first five years the sec-
tions are in effect, the public will benefit from the adoption of the
section. The anticipated public benefit, as a result of enforcing
the new sections, will provide an additional resource in the de-
livery of private duty nursing services.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

Public Comment

Questions about the content of this proposal may be directed to
Arnulfo Gomez (telephone: 512-491-1166; FAX: 512-491-1953)
in HHSC Medicaid/CHIP Division Program Development Sup-
port. Written comments on the proposal may be submitted to
Mr. Gomez via facsimile or mail to HHSC Medicaid/CHIP Divi-
sion Program Development Support, Mail Code H-600, P.O. Box
85200, Austin, TX 78708-5200, within 30 days of publication in
the Texas Register. Copies of the proposal will also be made
available for public review at the local offices of the Texas De-
partment of Aged and Disabled Services (DADS).

A public hearing is scheduled for the November 8, 2005, at 1:30
p.m. The hearing will be held in the Lone Star Public Conference
Room of the Braker Center, Building H, 11209 Metric Boulevard,
Austin, Texas.

Statutory Authority

The amendments are proposed under the Texas Government
Code, §531.033, which authorizes the Executive Commissioner
of HHSC to adopt rules necessary to carry out the Commission’s
duties, and §531.021(b), which established HHSC as the agency
responsible for adopting reasonable rules governing the deter-
mination of fees, charges, and rates for medical assistance pay-
ments under the Human Resources Code, Chapter 32.

The proposed rules affect the Human Resources Code, Chap-
ter 32, and the Texas Government Code, Chapter 531. No other
statutes, articles, or codes are affected by the proposed amend-
ments.

§363.303. D#finitions.

Thefollowing words and termswhen used in this subchapter shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Alternate care giver--An individual identified by the
primary care giver who agrees to be trained and to maintain the skills
necessary to provide care competently for the client when the primary
care giver is unable to do so. An dternate caregiver living with the
client is not digible for Medicaid (Title XIX) reimbursement for
rendering care to the client.

(2) Client--Anindividual who is eligible to receive private
duty nursing services under THSteps-CCP from a provider enrolled in
the Texas Medicaid program.

(3) Commission--Health and Human Services Commis-
sion.

(4) Continuous--Ongoing throughout a 24-hour period.

(5) Delegated Nursing--Nursing services delegated by a
Registered Nurse (RN) in accordance with RN delegated nursing tasks

criteria as determined by the Board of Nurse Examiners to a qualified
aide.

(6) [(5)] Dependent ontechnology--Requiring medical de-
vicesto compensate for theloss or impairment of avital body function.

(7) [(6)] Early and Periodic Screening, Diagnosis and
Treatment - Comprehensive Care Program (EPSDT-CCP)--A manda-
tory Medicaid program for persons under 21 years of age who meet
certain economic eligibility criteria. In Texas EPSDT-CCP is called
the Texas Health Steps Comprehensive Care Program (THSteps-CCP).

(8) [(] Home and Community Support Services
Agency--[Effective September 1, 2003;] A [a] public or private agency
or organization licensed by the Department of Human Services under
40 TAC Chapter 97 (relating to Home and Community Support
Services Agencies) to provide licensed home health or licensed and
certified home health services.

(9 [(8)] Individualized comprehensive case manage-
ment--A structured process by which the orderly provision of services
and supports intended to facilitate individual well-being and function-
ing is planned by a provider other than the service provider.

(10) [(9)] Plan of care--A written regimen established and
periodicaly reviewed by a physician in consultation with the home
health agency staff or an enrolled independently practicing nurse
provider which meets the plan of care standards at §363.313 [§33.607]
of thistitle (relating to Plan of Care).

(11) [(10)] Primary care giver--An individual (s) who has
agreed to accept the responsibility for aclient’s routine daily care and
the provision of food, shelter, clothing, health care, education, nurtur-
ing, and supervision. Primary care givers may include but are not lim-
ited to parents, foster parents, guardians, or other family members by
birth or marriage. A primary care giver providesdaily, uncompensated
carefor theclient, and participatesin the development and implementa-
tion of the client’ s plan of care. The primary care giver or other person
livingwiththeclientisnot eligiblefor Medicaid (Title X1X) reimburse-
ment for rendering care to the client.

(12) [(@2)] Primary physician—-A doctor of medicine
or doctor of osteopathy (MD or DO) legally authorized to practice
medicine or osteopathy at the time and place the service is provided,
who in addition provides continuing medica care of the client and
continuing medical supervision of the client’s plan of care.

(13) [@2)] Private duty nursing--Skilled nursing re-
imbursed hourly for clients who meet the THSteps-CCP medical
necessity criteria and who require individualized, continuous skilled
care beyond the level of skilled nursing visits normally authorized
under 88354.1031-354.1041 of this title (relating to Medicaid
Home Health Services). Skilled nursing services are provided by a
registered nurse, [or] licensed vocational nurse, or as a delegated
service provided by a qualified aide through a licensed home and
community support services agency, by a registered nurse enrolled as
an independent provider, or by alicensed vocational nurse enrolled as
an independent provider in the Texas Medicaid Program.

(14) [(23)] Provider--A licensed home and community
support services agency enrolled in the Texas Medicaid Program or an
independently practicing registered nurse or licensed vocational nurse
enrolled in the Texas Medicaid Program.
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(15) Qualified Aide--an unlicensed person, in accordance
with 40 TAC Chapter 94, Nurses Aides, 40 TAC Chapter 95, Medica-
tion Aides-Program Requirements, and 40 TAC Chapter 97, Licensing
Standards for Home and Community Support Services Agencies.

(16) [(14)] Respite--Services provided for the purpose of
relief to the primary care giver.

(17) [(@5)] Skilled nursing--Services provided by aregis-
tered nurse or by alicensed vocationa nurse, as authorized by Chapter
301 of the Occupations Code, regulating the practice of nursing, sec-
tion 8301.002, Definitions. [as authorized by the Texas Nursing Prac-
tice Act, Texas Civil Statutes, Article 4513 et seq., or by alicensed vo-
cational nurse as authorized by the Vocational Nurse Act, Texas Civil
Statutes, Article 4528c.]

(18) [(16)] Stable and predictable--A situation in which
the client’s clinical and behaviora status and nursing care needs are
non-fluctuating and consistent, including settingswherethe client’ sde-
teriorating condition is expected.

(19) [(@7)] Texas Hedth Steps Comprehensive Care Pro-
gram (THSteps-CCP)--A federal program known as EPSDT which is
required of states by Medicaid for children under 21 years of age who
meet certain economic criteria for eligibility. See definition for Early
and Periodic Screening, Diagnosis, and Treatment - Comprehensive
Care Program (EPSDT-CCP).

§363.307. Client Eligibility Criteria.
(@ To be €ligible for private duty nursing services, a client
must:

(1) beunder 21 yearsof ageand eligible for THSteps-CCP;
(2) meet medical necessity criteriafor private duty nursing;
(3) haveaprimary physician who:
. (A) providesaprescription for private duty nursing ser-
vices;
(B) establishesaplan of care;

(C) provides a statement that private duty nursing ser-
vices as defined in this section are medically necessary for the client;

(D) providesastatement that the client’ smedical condi-
tion issufficiently stable to permit safe delivery of private duty nursing
as described in the plan of care;

(E) provides continuing care and medical supervision
including but not limited to examination or treatment within 30 days
prior to the start of private duty nursing services. Medical [For exten-
sions of private duty nursing services, medical] care must comply with
the American Academy of Pediatrics recommended schedule of visits
that [which] are applicable to the client’s age, or within six months,
whichever [which ever] is sooner; and

(F) providesspecificwritten, dated ordersfor clientsre-
ceiving private duty nursing services.

(4) require care beyond the level of services delivered un-
der §354.103 and §354.1041 [§§29.301-29.307] of this title (relating
to Medicaid Home Health Services); and

(5) have an identified primary care giver residing in the
client’ sresidence and an identified alternate care giver whoisor can be
trained to provide part of theclient’s care, or if no alternate care giver
isidentified, a current plan to enable the client to receive carein an al-
ternate setting or situation if the primary care giver is unable to fulfill
his or her role.

(b) HHSC [The department] may waive any client eligibility
criteriain subsection (a)(3)(E) of this section upon review of aclient’s
specific circumstances.

§363.311. Private Duty Nursing Benefits and Limitations.

(@) Private duty nursing benefits include the following
services.

(1) [Services] Direct skilled nursing care and care giver
training and education intended to:

(A) optimize client health status and outcomes; and

(B) promote and support family-centered, community-
based care as a component of an array of service options by: [;]

(i) preventing prolonged and/or frequent hospital-
izations or institutionalization;

(ii) providing cost-effective, quality carein the most
appropriate environment; and

(iii)  providing training and education of caregivers.
(20 Amount and duration.

(A) The amount and duration of private duty nursing
servicesrequested will be eval uated based upon review of thefollowing
documentation:

(i) frequency of skilled nursing interventions;
(if) complexity and intensity of the client’s care;

(iii)  stability and predictability of the client’s condi-
tion; and

(iv) identified problems and goals.

(B) The amount of private duty nursing should be
re-evaluated [decrease] when:

(i) oneor moreof theclient’s problems documented
in the plan of care are resolved;

(ii) oneor more of the goa's documented in the plan
of care are met;

(iii) thereis a change [reduetion] in the frequency
of skilled nursing interventions, or the complexity and intensity of the
client’s care;

(iv) aternateresources for comparable care become
available; or

(v) the primary care giver becomes able to meet
more of the client’s needs.

(C) 24-hour private duty nursing will be authorized
only:

(i) for limited periods of timewith defined end dates
when medically necessary and appropriate based on the needs of the
client;

(if) for limited periods of time with defined end
dates related to the medical needs of the primary care giver, only when
the alternate care giver is not available; and

(iii)  intheabsenceof both the primary caregiver and
the alternate caregiver, if ancther alternate person is designated who
can legally make decisions on behalf of the client and who will reside
in the client’s home during the time 24-hour private duty nursing will
be provided.
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(b) Privateduty nursing service limitationsinclude the follow-
ing:
(1) THSteps-CCP will not reimburse for private duty nurs-
ing services used for or intended to provide:

(A) respite care;

(B) child care;

(C) activities of daily living for the client;
(D) housekeeping service; or

(E) individualized, comprehensive case management
beyond the service coordination required by the Texas Nursing
Practice Act, Texas Civil Statutes, Article 4513 et seq.

(2) Private duty nursing shall neither replace parents or
guardians asthe primary care giver nor provide all the carethat aclient
requires to live at home. Primary care givers remain responsible for a
portion of aclient’s daily care, and private duty nursing is intended to
support the care of the client living at home.

(3) Authorization of services.
(A) Authorization isrequired for payment of services.

(B) Only those services that are determined by HHSC
[the department] or its designee to be medically necessary and appro-
priate will be reimbursed.

(C) No authorization for payment of private duty nurs-
ing services may be issued for a single service period exceeding six
months. Specific authorizations may be limited to a time period less
than the established maximum based on the stability and predictability
of the client.

(D) Thefamily will benotifiedinwriting by HHSC [the
department] or its designee of the approval, [a] reduction, modification
or denia of requested private duty nursing services.

(E) The provider will be notified in writing by the
HHSC [department] or its designee of the [authorization] approval,
modification, reduction, or denia of requested private duty nursing
services.

[(F) The provider will notify the primary physician and
family upon receipt of the authorization or denial of private duty nurs-
ing services.]

(F) [(G)] Authorization requests for private duty nurs-
ing services must include the following:

(i) current HHSC [department] authorization form,
completed by the primary physician and provider;

(ii) plan of care, recommended, signed and dated by
the client’s primary physician. The primary physician reviews and re-
vises the plan of care with each authorization, or more frequently as
the physician deems necessary; and

(iii) current HHSC [department] form, THSteps-
CCP Private Duty Nursing Services Addendum to Plan of Care.

(G) [(H)] If inadequate or incomplete information is
provided, the provider will be requested to furnish additional docu-
mentation to enable HHSC [the department] to make a decision on the
request.

(H) [(H] For authorization of extensionsbeyond theini-
tial authorization period or revisions to an existing authorization, the
provider must submit requests in writing. Required documentation for
extending or revising authorization includes:

(i) current HHSC [department] authorization form;

(ii) plan of care, recommended, signed and dated by
the client’s primary physician; and

(ili) current HHSC [department] form, THSteps-
CCP Private Duty Nursing Services Addendum to Plan of Care, signed
and dated by the client’s primary physician.

()  [(3] During the authorization process, providersare
required to deliver the requested services from the start of care date.
Providers are responsible for a safe transition of services when the au-
thorization decision isadenia or reduction in the private duty nursing
services being delivered.

§363.313. Plan of Care.

(@ A planof care must be recommended, signed, and dated by
the client’s primary physician.

(b) A plan of care must meet the plan of care standards at Code
of Federal Regulations, Title 42, §484.18, and §354.1037 [§29.304]
of this title (relating to Written Plan of Care) and must contain the
following elements:

(1) all pertinent diagnoses,

(2) menta status;

(3) types of services, including amount, duration, and fre-
quency;

(4) equipment required;

(5) prognosis;

(6) rehabilitation potential;

(7) functional limitations;

(8) activities permitted;

(9) nutritional requirements;

(10) medications;

(11) treatments, including amount and frequency;

(12) safety measures to protect against injury;

(13) instructions for timely discharge or referral;

(14) datetheclient waslast seen by the primary physician;

(15) other medical orders; and

(16) current HHSC [department] form, THSteps-CCP Pri-
vate Duty Nursing Services Addendum to Plan of Care.

§363.315. Termination of Authorization for Private Duty Nursing
Services.
Authorization for private duty nursing will beterminated by HHSC [the
department] or its designee when:

(1) theclientisno longer eligible for THSteps-CCP;

(2) theclient nolonger meetsthe medical necessity criteria
for private duty nursing;

(3) the place of service(s) can no longer accommodate the
health and safety of the client; or

(4) the client or caregiver refuses to comply with the pri-
mary physician’s plan of care.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Chief Counsel
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CHAPTER 370. STATE CHILDREN’'SHEALTH
INSURANCE PROGRAM

The Texas Health and Human Services Commission (HHSC)
proposes to amend Chapter 370, State Children’s Health
Insurance Program. HHSC proposes to amend the following
rules: 8370.1, Purpose, §370.4, Definitions, 8370.10, Duties
and Responsibilities of the Commission, §370.20, Availability
and Method of Initiating an Application, §370.21, Application
Assistance, §370.22, Completion of Telephone Applications,
§370.23, Contents of Completed Applications, §370.25, Incom-
plete Applications, §370.30, Applicant Rights, §370.42, Age
Limits, 8370.43, Citizenship and Residency, §370.44, Income
and Assets, 8370.45, Medicaid Eligibility, §370.46, Waiting
Period, §370.49, Medicaid Referrals, §370.50, Matters Subject
to Review and Reconsideration of Eligibility denials and Tempo-
rary Enroliment, §370.51, Deadline and Method for Requesting
Review of Initial Decision, 8370.52, Disposition of Request for
Review, 8370.53, Request for Consideration by HHSC, §370.54,
Temporary Enrollment Pending Disposition of Review or Re-
consideration, §370.301, CHIP Enroliment Packet, §370.303,
Completion of Enrollment Process, §370.305, Children with
Complex Special Health Care Needs (CCSHCN), §370.307,
Continuous Enrollment Period, and §370.309, Incomplete or
Missing Information.

HHSC proposes to repeal the following rules: §370.2, Scope,
8370.3, Non-Entitlement, 8370.31, Applicant Responsibilities,
§370.40, Determining Eligibility, and 8§370.48, Completion
of Application Process. In each case, the rule proposed for
repeal has been incorporated in another rule. Section 370.24,
Electronic Entry of Application Information, is repealed as it
includes obsolete information.

Background and Justification

Most changes are to update terminology and to reorganize con-
tent. A number of changes are being made to align CHIP more
closely with Medicaid. This should facilitate the ongoing HHSC
project to integrate eligibility determinations, allowing a single
point of application to determine eligibility for multiple assistance
programs.

Section-by-Section Summary

Amended 8370.1 consolidates the information currently con-
tained in 88370.1, 370.2, and 370.3. Sections 370.2 and 370.3
will, therefore, be deleted. The list of definitions in §370.4
is revised: to include terms related to request for reviews or
reconsiderations, to specify the age of a sibling included in the
Budget Group, to exclude student income from consideration in
determining eligibility; to delete the definitions that are no longer
relevant. The definitions of Alien, Child, Cost-Sharing, Day, and
Designee are added.

Since implementation of CHIP has been accomplished, the refer-
ences in §370.10 to implementation are obsolete and are, there-
fore, deleted. Basic application information appears in §8370.20,
370.21, and 370.22 including information concerning establish-
ing a file date. In §370.23 an exception to the requirement for
a social security number is added for newborns and an obso-
lete reference to 90-day prior insurance coverage is deleted.
Changes are made to the process and time frames outlined in
8370.25 in an effort to expedite the application process. Those
changes include shortening the deadline for HHSC action on in-
complete applications from 90 to 45 days.

The information in §370.31 is consolidated into §370.30. Word-
ing in §370.42 is clarified slightly. In §370.43 the provision con-
cerning temporary absence is amended to provide a reasonable
time limit for such an absence, i.e., not longer than 12 months.

Changes in §370.44 include deleting the deduction for business
expenses from self-employment income, adding interest income
to the list of countable income components, and including Of-
fice of Attorney General data to the list of deduction verification
sources. Section 370.45 is expanded by consolidating revised
information from §370.48 with §370.45. An obsolete reference
to 90-day prior insurance coverage is deleted in 8370.46. Spe-
cial procedures for moving pregnant CHIP members from CHIP
to Medicaid are added to §370.49. Wording in §§370.50, 370.51,
370.52, 370.53 and 370.54 is updated.

The information in §370.301 is clarified, as is §370.303 and
§370.305. Exceptions to continuous enrollment are added
to §370.307. A terminology change throughout the chapter
replaced the term "TexCare" with HHSC, the Commission, or
designee. References to TDHS were deleted.

Fiscal Note

Tom Suehs, Deputy Commissioner for Financial Services, has
determined that during the first five-year period the proposed
rules are in effect there will be minimal fiscal impact to state
government. The proposed rules will not result in any fiscal im-
plications for local health and human services agencies. Local
governments will not incur additional costs.

Small and Micro-business Impact Analysis

Mr. Suehs has also determined that there will be no effect on
small businesses or micro businesses to comply with the pro-
posal as they will not be required to alter their business practices
as a result of the rule. There are no anticipated economic costs
to persons who are required to comply with the proposed rules.
There is no anticipated negative impact on local employment.

Public Benefit

Linda Franco, Associate Commissioner for the Office of Family
Services, has determined that for each year of the first five years
the proposed rules are in effect, the public will benefit from the
adoption of the proposed rules. The anticipated public benefit, as
a result of enforcing the proposed rules, will be the consistency
of information required from applicants for health care coverage,
and clarification of application enrollment requirements.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. "Major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
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economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

Public Comment

Written comments on the proposal may be submitted to Mary
Haifley at MHMR/HHSC, Policy and Program, 909 West 45th
Street, Austin, Texas 78751, by fax to (512) 206-4556, or by
e-mail to mary.haifley@hhsc.state.tx.us within 30 days of pub-
lication of this proposal in the Texas Register.

SUBCHAPTER A. PROGRAM ADMINISTRA-
TION

1 TAC §8370.1, 370.4, 370.10

Statutory Authority (CHIP)

The amendments are proposed under the authority granted
to HHSC by Government Code, 8§8531.033, which authorizes
the Commissioner of HHSC to adopt rules necessary to imple-
ment HHSC'’s duties and the Texas Health and Safety Code,
862.051(d), which directs HHSC to adopt rules as necessary to
implement the Children’s Health Insurance Program.

The proposed amendments affect the Texas Health and Safety
Code, Chapter 62, and the Texas Government Code, Chapter
531. No other statutes, articles, or codes are affected by these
proposed amendments.

§370.1. Purpose and Scope.

(@ This chapter implements the State Children’s Health In-
surance Program [Plan] (CHIP), authorized under chapters 62 and 63,
Health and Safety Code, in a manner that istimely, efficient, fair, and
that promotes access to quality and economical health care for eligible
children and their familiesin Texas.

(b) CHIP is a state-designed child health insurance plan au-
thorized under Title X X1 of the federal Socia Security Act (42 U.S.C.
§81397aa, et seq.), and chapters 62 and 63, Health and Safety Code,
which provides access to low-cost preventive and primary health care
to children, including children with specia health care needs, in cer-
tain low-income families of this state.

(c) CHIPisadministered, in part, in accordance with the state
plan for children’s health insurance, filed by the Health and Human
Services Commission with the federal Secretary of Health and Human
Services, which describes the general conditions under which joint
federal state child health insurance program fundswill be administered
in Texas.

(d) Nothing in this chapter shall be construed as providing an
individual with an entitlement to health insurance benefits or health
care or to assistance in obtaining health insurance or health benefits.

§370.4. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Action--
(A) Denia CHIP digibility;

(B) Disenrollment from CHIP:

(C) Thefailure of the Health Human Services Commis-
sion (HHSC) or its designee to act within 45 days on an Applicant’s
request for CHIP €ligibility determination.

(D) "Action" does not include expiration of atime-lim-

[(1) "Administrative Contractor"--means the entity that
performs administrative services for the CHIP under contract with the
Commission.]

(2) Alien--A person who isnot anative born or naturalized
citizen of the United States of America
) [2] ["Applicant[]--An [means an] individua who
lives with the child and applies for health care [insurance] coverage on
behalf of the child. An applicant can only be:
(A) a child's [eustodial] parent, whether biological
[natural] or adoptive;

(B) achild's grandparent, relative or other adult who
provides care for the child;

(C) alan emancipated] minor not living with an adult
relative applying for himself/herself; or

(D) achild's step-parent.

(4) [(3)] ["JApplication["] --The [means the] standardized,
written document [issued by TexCare] that an applicant must complete
to apply for health care [benefits or] coverage through CHIP.

[(4) "Application completion date” means the calendar
date a completed CHIP application is entered into the TexCare
database.]

(5) ["]Budget Group["] --The [meansthe] group of individ-
uals who live in the home with the child for whom an application for
health care coverage [insurance] is submitted and whose information is
used to establish family size and calculate income. Individuals receiv-
ing Supplemental Security Income payments are not included in the
Budget Group [group]. Budget Group [group] members include only:

(A) the child seeking health coverage [insurance bene-

fitg];
(B) thechild's siblings under age 19 who live with the
child (biological, adopted, or step-siblings);

(C) thechild'sbiologica [natural] or adoptive parents;
[or]

(D) the child's step-parent; [-]
(E) the child's spouse, if married, and they have chil-

dren.
(6) Child--An individual under the age of 19.

(7) [¢8)] [“IChildren's Hedlth Insurance Program[“] or
["JCHIP["] or Program--The [means the] Texas State Children's
Health Insurance Program established under Title XXI of the federa
Social Security Act (42 U.S.C. §81397aa, et seq.) and chapters 62 and
63, Health and Safety Code.

(8) [€A] [*]Children’s Health Insurance Program Service
Areg["] or [*]CSA["] -- [means one] One of the designated areasin the
state that is served by one or more of the CHIP Health Plans or the
CHIP Exclusive Provider Organization.

(9) [(8)] ["]Commission["] or [*]HHSC["] --The Texas
[means the] Health and Human Services Commission.
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[(9) "Community-based Organization" or "CBO" meansan
organization that contracts with the Commission to provide outreach
services to applicants for CHIP coverage.]

(10) Cost Sharing--Any enrollment fees or co-payments
the enrollee is responsible for paying.

[(10) "Completed application” means an application en-
tered into the TexCare database that includes all information required
under §370.23]

(11) ["]Countablencome[income"] --For the month of re-
ceipt any [means any] type of payment that isaregular and predictable
gain or a benefit to a Budget Group [budget group] that is not specifi-
cally exempted. Regular and predictable income isincome received in
onemonth that iseither likely to be received in the next month and [/or]
was received on aregular and predictable basisin past months. It does
not includeincome that was[is net] received on an irregular [aregular]
and unpredictable [predietable] basisin past months, or is received by
the child or sibling member of the Budget Group [budget group] who
isunder age 18 and enrolled in school fulltime, or in school part-time

and working less than 30 hours per week.
(12) ["]CountableLiquid Assets[liquid assets'] --Personal

Property that is cash or [meansresources] that an Applicant [applicant]
can readily convert to cash that is [te meet immediate needs and whose

values are] used in calculating a child’ s eligibility for CHIP.

(A) Countable liquid assets include the balances, less
income received or deposited in the current month [as of the last day
of the month prior to the date of submission of an application (either
initial or renewal)] of the following:

(i) cashon hand;
(i) cashinthe bank;

(iif) cashinaTemporary Assistanceto Needy Fam-
ilies (TANF) [TANF (Temporary Assistance to Needy Families)] Elec-

tronic Benefit Transfer account;

(iv) money remaining from the sale of a homestead;
and

(v) accessible trust funds.

(B) Countable Liquid Assets [Heuid assets] do not in-
clude:

(i) any resource exempted by federal law from con-
sideration for purposes of determining eligibility or benefit levels for

for Independence Act (AFIA) Individual Development Accounts; or

(if) any financia instrument subject to ruleslimiting
use of its proceeds, including penalties and/or tax liabilities incurred
for early liquidation, such asindividual retirement accounts and Keogh
plans; or

(iii) the cash value of any insurance policy; or

(iv) Internal Revenue Code 529 qualified college
savings program accounts, such as Texas Guaranteed Tuition Plan
[Tomorrow Fund] accounts; or

(v) funds received as educational grants or scholar-

ships.
(13) Day--Calendar day, unless otherwise specified.

(14) Designee--A contractor of HHSC authorized to act on
behalf of HHSC under this chapter.

(15) [(23)] [*]Enroliment[*] --The [means the] process by
which achild determined to be eligible for CHIP isenrolled inaCHIP
health plan serving the CHIP Service Areain which the child resides.

[(14) "Entrant" means aperson who is not a native born or
naturalized citizen of the United States of America]

[(15) "Excess vehicle value" means a vehicle's wholesale
value minus any allowable exemption.]

(16) ["]Exempt Income [income"] --Income [means
income] received by the Budget Group [budget group] that is not
counted in determining income eligibility.

(A7) ["]FPL["] -- [means] Federal Poverty Level Income
Guidelines.

(18) ["]Gross Budget Group Income--Monthly Countable
Income [budget group income" means monthly countable income] be-
fore any payroll deductions.

(19) ["]Hedth Plan["] --A [means & licensed health
maintenance organization, indemnity carrier, or authorized exclusive
provider organization that contracts with the Commission to provide
health benefits coverage to CHIP members.

(20) [*]Household["] --The Budget Group [means the bud-
get group] plus any SSI recipient who is the child's:
(A) [the child's] sibling who lives with the child (bio-
logical, adopted, or step-sibling);

(B) biologicd [the child's natural] or adoptive parent;
or
(C) [the child's] step-parent.

[(21) “income eligibility standard” means monthly gross
budget group at or below 200% of current FPL. A child meets the
CHIP income eligibility standard if the budget group’s monthly gross
income exceeds the income eligibility standard if the budget group’s
monthly gross income exceeds the income eligibility standard applied

to the child in the Texas Medicaid Program and is at or below the 200%
FPL CHIP monthly income standard.]

(21) [(22)] ["IMember["] --A [means @] child enrolledin a
CHIP Hedlth Plan.

(22) [(23)] ["]Qualified Alien--An [Entrant " means an]
dien [who applies for CHIP coverage and] who, at the time of [such]
application, satisfies the criteria established under 8 U.S.C. §1641(b).

(23) [(28)] ["1SSI["] -- [means] Supplemental Security In-
come.

(24) [(25)] ["]State Fiscal Year--The [fiscal year" means

the] 12-month period beginning September 1 of each calendar year and
ending August 31 of the following calendar year.

[(26) "TDHS" meansthe Texas Department of Human Ser-
vices]
[(27) "TexCare" means the name designated to publicly

identify the operational entity that provides administrative services for
the CHIP program.]

§370.10. Duties and Responsihilities of the Commission.

The Commissionisthesingle state agency responsiblefor the Program.
The [whose] responsihilitiesinclude, but are not limited to the follow-

ing:

(1) maintaining [developing] a state-designed Program
[CHIP] to obtain heath care [benefits] coverage for children in
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low-income families in a manner that qualifies for federal funding
under Title XX1 of the Social Security Act;

(2) making policy [for CHIP], including policy related to
covered benefits provided under the Program [program], a duty which
the Commission may not delegate to another agency or entity;

[(3) overseeing the implementation of CHIP;]

[(4) adopting necessary rules to implement CHIP;]

(3) [(5)] contracting with appropriate individuals and orge-
nizations to provide health care [CHIP benefits] coverage, [eommu-

nity-based oeutreach;] and other services related to the implementation
or operation of the Program [Chip program];

(4) [(6)] conducting areview of each entity that entersinto
a contract with the Commission to ensure that the entity is available,

prepared, and able to fulfill the entity’ s obligations under the contract;
and

(5) [(A)] ensuring that amounts spent for CHIP administra-
tion do not exceed any limit on administrative expenditures imposed
by federal law.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504455

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢
1 TAC §370.2, §370.3

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Health and Human Services Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

Statutory Authority (CHIP)

The repeals are proposed under the authority granted to HHSC
by Government Code, §531.033, which authorizes the Commis-
sioner of HHSC to adopt rules necessary to implement HHSC's
duties and the Texas Health and Safety Code, §62.051(d), which
directs HHSC to adopt rules as necessary to implement the Chil-
dren’s Health Insurance Program.

The proposed repeals affect the Texas Health and Safety Code,
Chapter 62, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by these proposed
repeals.

§370.2. Scope.
8370.3. Non-entitlement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.
TRD-200504456

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

SUBCHAPTER B. APPLICATION
SCREENING, REFERRAL AND PROCESSING
DIVISION 1. APPLICATION PROCESS

1 TAC 88370.20 - 370.23, 370.25

Statutory Authority (CHIP)

The amendments are proposed under the authority granted
to HHSC by Government Code, 8531.033, which authorizes
the Commissioner of HHSC to adopt rules necessary to imple-
ment HHSC'’s duties and the Texas Health and Safety Code,
§62.051(d), which directs HHSC to adopt rules as necessary to
implement the Children’s Health Insurance Program.

The proposed amendments affect the Texas Health and Safety
Code, Chapter 62, and the Texas Government Code, Chapter
531. No other statutes, articles, or codes are affected by these
proposed amendments.

§370.20. Application Availability and File Date [ method of initiating
and application].

(& The[TexCare] application [precess] may be obtained via
the following methods [initiated)]:

(1) inwriting using [from] an Application [application] ob-
tained viatelephone, an internet request, or other means[booklet avail-
able from TexCare upon telephone request. The application booklet
may also be available through CBOs, loca organizations that support
CBO outreach efforts, and participating CHIP health care providerd];

(2) by computer using printable Applications or an online
application process [applications] available over the Internet [from the
TexCare website]; [or]

telephone number or through TDD[-] ; or
(4) in person, by visiting an HHSC authorized agent.
(b) Establishing afile date
(1) For applications received viafax, internet, or mail, the
file date if the date HHSC, DADS or an HHSC agent receives an ap-
plication that contains, at a minimum, the applicant’s name, address,

and signature. An HHSC agent means HHSC' s designee or an HHSC
contractor that is authorized to receive applications for HHSC.

(2) For applications received via telephone, the filed date
is established in one of the following two ways:

(A) Thedateall information required under §370.23 of
this title (relating to Application Contents) is provided except for a
signature, as long as the applicant provides a signature by the 39th

day.

(B) The date the applicant provides, at a minimum, the
applicant’ s name and address, aslong asasignatureis provided within
10 calendar days of the date the name and addressisprovided. HHSC's
designee sends the applicant a pre-populated application requesting a
signature, enclosing aletter that explainsthefile date policy. If itisnot
returned by the 10th day, the vendor denies eligibility on the basis that
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no valid application has been received. If a signature is not provided
until after the 10-day deadline, the filed date is the date the signature
is received.

§370.21. Application Assistance.

An applicant applying for health care [EH}P] coverage under this chap-
ter may obtain assistance completing the Application [application:]

[(D)] by telephoneor in person from HHSC or its designee
[TexCare staff] during hours that are posted on the websites of HHSC
and its designee [TexCare website] or published in applications,

brochures, or other marketing media issued or approved by HHSC.

[TexCare. Telephone applications may also be accepted by TexCare
staff;]

[(2) by telephone or in person from alocal CBO; or |

[(3) by telephone or in person from a licensed insurance
agent or broker that contracts with a CHIP health plan or CBO, pro-
vided the applicant is not directly or indirectly induced to enroll in a
specific health plan:]
§370.22. Completion of Telephone Applications.

If an Applicant [applicant] telephonesto apply, the State or its designee
[TexCare] completes as much of the application as possible over the
telephone, printsit, and mailsit to the Applicant [applicant]. The Ap-
plicant [applicant] is responsible for submitting to HHSC or its de-
signee all information required under §370.23 of this chapter (relating
to Application Contents). [eompleting any missing information; sign-
ing the application, attaching all required verifications, and returning it
to TexCare]

§370.23. Application Contents[ Contentsof completed applications) .

In order to be considered complete, an Application must include the
following: [A eompleted application must include the following:]
(1) Information concerning the Applicant [applicant], con-
sisting of:
(A) TheApplicant’s [apphicant's] full name;

(B) The Applicant's [applicant's] home address
(including city, county, state and zip code); and

(C) The Applicant’s [applicant’s] mailing address (in-
cluding city, county, state, and zip code) if different from the home
address,

(2) Information concerning each child for whom an Appli-
cation [application] isfiled, consisting of:
(A) Thechild’s full name;

(B) A description of the Applicant’s [applicant’s] rela-
tionship to the child;

(C) The child’sdate of birth;

(D) Thechild’'s Social Security Number or proof of ap-
plication to the Social Security Administration to receive a social se-
curity number. A socia security number is not required for new-
borns until six months after birth or the next eligibility determination,
whichever occurs earlier;

(E) The child's citizenship or immigration status [as a
United States citizen or legd resident];

(F) Thefull name of the child’s mother or father; and

(G) If thechild hasincome reported on the Application
[applieation], the child’s school status. [; and]

[(H) Confirmation by the applicant whether the child
currently has health insurance, or had health insurance within 90 days
prior to the date the application is being completed for Medicaid.]

(3) Information concerning the Budget Group [budget
group], including:

(A) [budget group] income, [including] the name of the
person receiving the income, the employer or source of theincome, the
amount received, and the frequency of receipt; [and]

(B) whether anyone in the Budget Group [budget
group] is pregnant;

(C) whether anyone in the Budget Group [budget
group] pays for child or disabled adult care to permit a budget group
member to work or receive training; (This [this] information is not
used to determine [for the] CHIP income €ligibility [determination]

but is used to screen for Medicaid eligibility);

(D) whether anyone in the Budget Group [budget
group] pays child support and/or alimony to anyone outside the home;
(This [this] information is not used to determine [for the] CHIP
[income] eligibility [determination] but is used to screen for Medicaid
eligibility); and

(E) Countable assets.

(4) the Applicant’s[applicant’s original] signature and the
date of signature; and

(5) required verification of income, immigration status,

and income deductions [deduction verifications).

§370.25. Missing Information [ Incomplete applications]
[(@ Missing information.]

(@ [(2)] HHSC or its designee enters incompl ete applications
into the State' s database and sends a follow-up letter to the Applicant,
requesting the missing information and stating a deadline by which it
must be provided. [TexCare monitors the status of entered, incomplete
application information. ]

[(2) Ifitreceivesanincomplete application, TexCare sends
the applicant an initial follow-up letter requesting the missing informa-
tion. TexCare will send the initial follow-up letter within two working
days from the date the application information is entered into the data-
base ]

[(3) If TexCare does not receive the requested missing in-
formation within 14 calendar days; TexCare sends the applicant a sec-
ond follow-up letter requesting the missing information.]

(b) Disposition [Missing signatures:]
(1) HHSC will certify or deny an Application no Iater than

incomplete beeause it lacks the signature of the appllcant or a parent;
or the step-parent in the budget group, TexCare enters the application
information into the database, then produces and mails an application
back to the applicant for signature.]

(2) If missing information is not provided by the deadline
as explained in subsection (a) of this section, HHSC may deny the

3) [Q)] ﬂlfgppllcation that is denied based on missing
informa_ti on may be reopengd, upon reguest, within 60 calgndar days
receives the signed application and enters receipt of the signed apphi-
cation into the database!]

[(c) Termination of an incomplete application.]
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[(1) i an application remains incomplete 90 calendar days
from the date TexCare entered the incomplete application information
into the database, the application process is terminated.]

[(2) An applicant whose application is terminated because
itisincomplete must complete anew TexCare application before CHIP
coverage is provided.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504457

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 1. TEXCARE PARTNERSHIP
APPLICATION PROCESS
1 TAC 8370.24

(Editor’'s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Health and Human Services Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

Statutory Authority (CHIP)

The repeal is proposed under the authority granted to HHSC
by Government Code, 8531.033, which authorizes the Commis-
sioner of HHSC to adopt rules necessary to implement HHSC's
duties and the Texas Health and Safety Code, §62.051(d), which
directs HHSC to adopt rules as necessary to implement the Chil-
dren’s Health Insurance Program.

The proposed repeal affect the Texas Health and Safety Code,
Chapter 62, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by these proposed
repeal.

§370.24. Electronic Entry of Application Information.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504458

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 2. APPLICANT RIGHTS
AND RESPONSIBILITIES REGARDING
APPLICATION AND ELIGIBILITY

1 TAC 8§370.30
Statutory Authority (CHIP)

The amendment is proposed under the authority granted to
HHSC by Government Code, §531.033, which authorizes the
Commissioner of HHSC to adopt rules necessary to imple-
ment HHSC'’s duties and the Texas Health and Safety Code,
§62.051(d), which directs HHSC to adopt rules as necessary to
implement the Children’s Health Insurance Program.

The proposed amendment affects the Texas Health and Safety
Code, Chapter 62, and the Texas Government Code, Chapter
531. No other statutes, articles, or codes are affected by these
proposed amendment.

§370.30. Applicant Rights and Responsibilities.

(@ An Applicant [applicant] has the right to:

(1) be treated fairly and equally regardiess of race, color,
religion, national origin, gender, political beliefs, or disability;

(2) request areview of an action; and [and/er reconsidera-
tion of an adverse decision related to CHIP eligibility, disenrollment,
or increased cost-sharing.]

(3) fileacomplaint with HHSC or it's designee], in writing
or by telephone, about the application process for reasons other than
an digibility decision, disenrollment, or an increase in cost-sharing]
within 30 working days from the date of an incident. [TexCare must
respond in writing within 15 working days.]

(b) An Applicant is responsible for:

(1) correctly and truthfully completing the Application re-
gardless of where the Application was obtained;

(2) submitting the completed, signed Application; and

(3) providing al required verifications.

(c) If an Applicant intentionally misrepresents information on
an Application to receive a program benefit, HHSC may terminate
eligibility. The Applicant:

(1) isresponsible for reimbursing the State for the cost of
improperly paid benefits; and

(2) may be subject to prosecution under the Texas Pena

Code.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504459

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢
1 TAC §370.31

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Health and Human Services Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Strest,
Austin.)
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Statutory Authority (CHIP)

The repeal is proposed under the authority granted to HHSC
by Government Code, §531.033, which authorizes the Commis-
sioner of HHSC to adopt rules necessary to implement HHSC's
duties and the Texas Health and Safety Code, §62.051(d), which
directs HHSC to adopt rules as necessary to implement the Chil-
dren’s Health Insurance Program.

The proposed repeal affect the Texas Health and Safety Code,
Chapter 62, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by these proposed
repeal.

§370.31. Applicant responsibilities.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504460

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 3. ELIGIBILITY DETERMINATION

1 TAC 8§370.40

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Health and Human Services Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

Statutory Authority (CHIP)

The repeal is proposed under the authority granted to HHSC
by Government Code, §531.033, which authorizes the Commis-
sioner of HHSC to adopt rules necessary to implement HHSC's
duties and the Texas Health and Safety Code, §62.051(d), which
directs HHSC to adopt rules as necessary to implement the Chil-
dren’s Health Insurance Program.

The proposed repeal affects the Texas Health and Safety Code,
Chapter 62, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by these proposed
repeal.

§370.40. Determining Eligibility .

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504461

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 4. ELIGIBILITY CRITERIA
1 TAC 8§8370.42 - 370.46, 370.49
Statutory Authority (CHIP)

The amendments are proposed under the authority granted
to HHSC by Government Code, 8531.033, which authorizes
the Commissioner of HHSC to adopt rules necessary to imple-
ment HHSC's duties and the Texas Health and Safety Code,
§62.051(d), which directs HHSC to adopt rules as necessary to
implement the Children’s Health Insurance Program.

The proposed amendments affect the Texas Health and Safety
Code, Chapter 62, and the Texas Government Code, Chapter
531. No other statutes, articles, or codes are affected by these
proposed amendments.

§370.42. Age limits.

[(@] A child can be [ig] €eligible for CHIP from the day the
child [he or she] is born until the end of the month in which the child
reaches age nineteen.

[(b) The applicant states the child’'s birth date on the applica
tion form. Verification of age is not required.]

§370.43. Citizenship and residency.
(& An eligible [CHIP] child must be a U.S. citizen [of the
[qualified alien]. -
(b) Anéligible[CHIP] child must bea Texasresident. A child
is a Texas resident if:

(1) the child's fixed residence is located in Texas and the
child’s family intends for the child to return to Texas after any tempo-
rary absences;

(2) the child has no fixed residence but the child’s family
intends to remain in the state; or

(3) the child has recently moved to Texas and the child's
family intends to remain in the state.

(c) A child does not lose status as a state resident because of
temporary absences from the state. An absence longer than 12 months
is not considered temporary. [No time limits are placed on a child’'s
temporary absence from the state.]

(d) Therearenodurational requirementsfor residency. A child
without a fixed residence or anew resident in the state who intends to
remain in the state is considered a Texas resident.

(e) TheApplicant [applicant] statesthe child’ scitizenship, im-
migration [lawful resident] status and Texas residency on the [TCP]
Application. [application form. f the applicant states that the child is
aUnited States citizen and a Texas resident; no verification of this sta-
tus if required.] If the applicant states the child is not a United States
citizen, the applicant must provide a Bureau of Citizenship and Immi-
gration Services (formerly known [(formally know] as the U.S. Immi-
gration and Naturalization Service) approved document that demon-

§370.44. Income and Assets.
(@ Genera principles.

(1) Incomeiseither Countable Income or Exempt Income.
[countable income or exempt income.]

(2) The[TexCare must consider the] income of all persons
included in the Budget Group [budget group] must be considered in
determining a child's dligibility.

30 TexReg 6532 October 14, 2005 Texas Register



(b) Earned Income means Countable Income received by the
Budget Group and includes. [Earned income is countable income re-
ceived by the budget group and includes:]

(1) Military pay and alowances for housing, food, base
pay, and flight pay;

(2) Self-employment income [(minus business expenses)].
A personisself-employed if he/sheisengaged in an enterprisefor gain,
either as an independent contractor, franchise holder, or owner-opera-
tor. If someone other than the earner withholds either income taxes or
FICA from the earner’s earnings, the earner is an employee and is not
self-employed;

(3) Wages, sdaries, and commissions; and

(4) On-the-Job Training payments funded under the Work-
force Investment Act of 1998, 29 U.S.C. 882801-2872, if received by
an adult member of the budget group.

() Unearned Income means Countable Income received by
the Budget Group and includes: [Unearned income is countable in-
come received by the budget group and includes:]

(1) Cash contributions received on a regular and pre-
dictable basis;

(2) Child support payments;

(3) Disahility insurance benefits;

(4) Government-sponsored program payments, (except for
Supplemental Security Income payments). Payments [; however; pay-
ments] from crisis intervention programs are exempt;

(5) Pensions,

(6) Retirement, survivors, and disability insurance (RSDI)
benefits and other retirement benefits; [(minus the amount deducted
from the RSDI check for the Medicare premium and any amount that
is being recouped for a prior overpayment);]

(7)  Incomefrom property, whether from rent, lease, or sale
on an installment plan;

(8) Unemployment compensation;

(9) Veterans Administration (VA) benefits other than ben-
efits that meet a special need;

(10) Worker’s compensation benefits; [and]

(11) Alimony, and [4]

(12) Interest income.

[(d) Al income that is not included as countable earned in-
come or countable unearned income is exempt income.]

(d) [(e)] Gross Income Test.
[(1) Grossincomeisused to determine eligibility.]

[(2) Gross monthly income is monthly income before any
payroll deduction:]

(1) [€3)] A child is income €ligible if the gross budget
group [group’s gross monthly] income, after rounding down cents, is
equal to or less than the 200% of FPL for the Budget Group’s [budget
group's| size. All Budget Groups [budget groups] must pass the gross
income test.

(2) [(4)] Budget Groups[groups] with agross monthly in-
come greater than 150% of FPL will be subject to an assets test in ac-
cordance with subsection (h) [(1)] of this section.

(e [(H] Computing Countable Income [countable income].
Income received non-monthly is converted to monthly amounts by:
[TexCare converts income received non-monthly to monthly amounts
by:]

(1) dividing yearly income by 12;
(2) multiplying weekly income by 4.33;
(3) adding amounts received twice a month; or

(4 multiplying amounts received every other week by
2.17.

(f) [(g)] Verification of current Countable Income [countable
income].

(1) Countablencome[income] must be verified unlessthe
amount of income reported by the Applicant [applicant] makes the
child ineligible.

[(2) TexCare verifies all countable income at initial appli-
cation.]
(2) [(3)] Verification may include, but is not limited to,
obtaining:
(A) copiesof oneor more paycheck stubsissued within
the immediately preceding 60-day period;

(B) acopy of the most recent federal incometax return;
(C) acopy of the [applicant’s] most recent Socia Secu-

(D) copies of one or more child support checks; or

(E) written confirmation from an employer of the em-
ployee's [apphicant’s] income.

(@) [(h)] Verification of income deductions. Verification may
include, but is not limited to, obtaining:

(1) a copy of a paycheck stub showing garnishment of
wages for a child support deduction if the paycheck clearly indicates
the deduction is for child support; or

[(2) acopy of ahand written statement authored and signed
by the custodial parent verifying the child support deduction; or]

(2) [(3)] Office of the Attorney General (OAG) data or
other documents HHSC considersreliable. [a copy of adivorce decree
specifying child support payments]

(h)  [(i)] Assets test.

(1) Inordertobeeligiblefor CHIP, aBudget Group [budget
group] with agross monthly income greater than 150% FPL must own
$5,000.00 or lessin Countable Liquid Assets and Excess Vehicle Value
combined.[countable liquid assets and excess vehicle value combined.]

[(2) Determination of countable liquid assets. Budget
groups will provide a single value that represents the total value of
their countable liquid assets.]

(2) [(3)] Determination of Excess Vehicle Value. [exeess
value]

(A) Vehicles whose value must be considered include;
any operable, licensed automobile, truck, motorcycle, SUV, van, motor
home or boat that is owned by a member of the Budget Group [budget

group]. Vehicleswhose value is not considered in the determination of
Excess Vehicle Value [excess vehicle valug] include vehiclesthat are:

(i) leased;

vehicle
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(i) owned by abusiness; or

(iii) trailers, mobile homes, ATVs or [and] trac-
torg/farm equipment.

(B) Vehicle values will be taken from the Hearst Cor-
poration National Auto Research Division Black Book. The vehicle
value taken from the Black Book will be the lowest wholesale pricein
the average quality rangelisted for the make, model and year of the ve-
hicle. [provided by the budget group:] If the Black Book has no listing
for the [aparticular] vehicle, the valueis self-declared by the applicant.
[budget group will be used:] No deductions are allowed for amounts
owed on a vehicle.

(C) Excess value is determined only for vehicles that
are not fully exempt.

(3) [(4)] Exempt [Fully exempt] vehicles.

(A) A vehicleis[fully] exempt from the determination
of Excess Vehicle Value [excess vehicle valug] if:

(i) thevehicleis used more than 50% of the time to
produce income for the Budget Group [budget group]. Examples of
income producing vehicles are taxis, and delivery vans. [, glazier's
trucks; etc.] A vehicle used simply to travel back and forth to a place
of work is not exempt;

(ii) the vehicle is used by a self-employed person
more than 50% of the time to carry equipment or employees to work-
Sites;

(iii) the vehicleisthe family’sonly home;

(iv) thevehicleisnecessary to carry fuel or water; or

(v) the vehicle has been modified to provide trans-
portation for ahousehold member with adisability. Such modifications
may include lifts, ramps, and hand controls.[, etc.]

(B) A Budget Group [budget group] may claim an ex-
emption under subparagraph (A)(i) - (iv) of this paragraph for only one
vehicle worth $15,000.00 or more.

(C) A Budget Group [budget group] may claim an ex-
emption under subparagraph (A) of thisparagraph for all vehiclesworth

less than $15,000.00.

(D) A Budget Group [budget group] may claim an ex-
emption for all vehicles described in subparagraph (A)(v) of this para-
graph, regardless of their value.

(4) [(5)] Other exemptionsfor vehicles. If aBudget Group
budget group] has no fully exempt vehicle:

(A) the first $15,000.00 of the value of the Budget
Group' s [budget group’s] highest valued countable vehicle is exempt.
Any value over $15,000.00 is considered Excess Vehicle Value [exeess
vehicle value] and is counted towards the Budget Group's [budget
group's] $5,000.00 assets limit; and

(B) the first $4,650.00 of the value of each additional
vehicle owned by the Budget Group [budget group] is exempt. The
value in excess of $4,650.00 is considered Excess Vehicle Value [ex-
cess vehicle value] and is counted towards the Budget Group’ s [budget
group’s] $5,000.00 assets limit.

§370.45. Medicaid Eligibility.

(@ HHSC oritsdesigneewill review all applicationsto deter-
mine eligibility for either Medicaid or CHIP.

(1) All children on the Application requesting health care
coverage will be tested for Medicaid digibility. If any child meets

Medicaid eligibility criteria, the child will be determined Medicaid
eligible.

(2) If achild does not meet Medicaid eligibility, the Ap-
plication will be tested for CHIP eligibility. If any child meets CHIP
ligibility criteria, the child will be determined CHIP €eligible.

(b) Once €eligihility has been determined, aletter is sent to the
Applicant containing the results of the determination, effective dates
and enrollment information, where appropriate.

(c) A childwho meetsall Medicaid eligibility requirementsis
not eligible for CHIP.

§370.46. \W\&iting period.

(& Thewaiting period isadelay in the start of health care [in-
surance] coverage and applies to a child determined to be CHIP eligi-
ble, and extends for a period of 90-days after:

(1) thefirst day of the monthin which the child [applicant]
is determined eligible for CHIP, if the day of eligibility ison or before
the 15th day of the month; or

(2) thefirst day of the month after which the child [apph-
cant] is determined eligible for CHIP, if the day of eligibility is after
the 15th day of the month

[(b) A childwhoisotherwiseeligible for CHHP may not be en-
rolled if the child was covered by health insurance at any time within
the 90 days immediately preceding the submission of a CHIP applica
tion. After the 90 day waiting period, the child may be enrolled. This
provision does not apply to any child participating in any premium as-
sistance program implemented by HHSC ]

(b) [(c)] Hedlth Insurance, for purposes of this section, is not
[Collateral health benefits provided to a CHIP €ligible child under a
different type of insurance, such as] workers compensation or personal
injury protection under an automobile insurance policy. [, isnot health
insurance coverage for purposes of this section.]

() [(d)] The 90-day waiting period specified in subsection
[paragraph] (&) of this section does not apply to a child under the fol-
lowing circumstances:

(1) The child's Budget Group [budget group] lost health

insurance coverage for the child because:

(A) The employment of a member of the budget group
[Budget Group] was terminated due to:

(i) alayoff;
(ii) areduction-in-force; or
(iii) abusinessclosure;

(B) Insurancebenefitsunder the Consolidated Omnibus
Budget Reconciliation Act of 1985 (Pub. L. No. 99-272) terminated;

(C) The marital status of a parent of the child has
changed;

(D) Thechild sMedicaid eligibility was terminated be-
cause:

(i) theBudget Group's[budget group’s] earnings or
resources exceed allowable amounts for Medicaid eligibility; or

(ii) the child reached an age for which Medicaid
benefits are no longer available; or

(E) Other circumstances similar to those described in
this subparagraph that result in an involuntary loss of insurance cover-

age;
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(2) The child had health insurance coverage provided by
ERS, or CHIP in another state;

(3) The child's health insurance coverage costs more than
10 percent of the Budget Group’s [budget group’s] gross monthly in-
come;

(4) The child has access to group-based health insurance
[benefits plan] coverage and will participate in the premium payment
reimbursement program administered by the Commission; or

(5) The Commission grants an exception to the waiting pe-
riod under subsection (d) of this section.

(d) [(e)] The Commission may grant an exception to the
90-day waiting period prescribed by this section if it determines good
cause exists to grant an exception and either:

(1) AnApplicant [applicant] requests an exception:
(A) Prior tosubmission of an Application [application];
(B) Atthetime of Application [application]; or

(C) Aspart of arequest for review or reconsideration of
adenia of eligibility under sections 370.52 or 370.54 of this chapter;
or

(2) The Commission reaches a determination that good

[applicant] or information otherwise obtained by the Commission.
§370.49. Medicaid Referrals for Pregnant CHIP Members.

Pregnant CHIP members may be referred for a Medicaid for eligi-
bility determination. Those pregnant CHIP members who are deter-
mined to be Medicaid eligiblewill be disenrolled from CHIP. Medicaid
coverage will be coordinated to begin when CHIP enrollment ends to
avoid gapsin health care coverage. In the event HHSC or its designee
remains unaware of a member’'s pregnancy until delivery, the deliv-
ery will be covered by CHIP. HHSC or it's designee will suspend the
member’ s eligibility expiration date after notification of the delivery is
received. HHSC or its designee will reinstate the mother’s eligibility
expiration date and set the mother’s dligibility expiration date at the
later of

(1) the end of the second month following the month of
the baby’s birth or

(2) the date when the mother’s eligibility would have ex-
pired. [ aTexCare applicant child is referred to Medicaid and subse-
quently determined ineligiblefor Medicaid, Medicaid denies eligibility
and may deem the child eligible for CHIP based on the budget group’s
income and/or assets, or the child’s citizenship or immigration status.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504462

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢
1 TAC 8370.48

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Health and Human Services Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Strest,
Austin.)

Statutory Authority (CHIP)

The repeal is proposed under the authority granted to HHSC
by Government Code, §531.033, which authorizes the Commis-
sioner of HHSC to adopt rules necessary to implement HHSC's
duties and the Texas Health and Safety Code, §62.051(d), which
directs HHSC to adopt rules as necessary to implement the Chil-
dren’s Health Insurance Program.

The proposed repeal affects the Texas Health and Safety Code,
Chapter 62, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by these proposed
repeal.

§370.48. Completion of Application Process.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504463

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 5. REVIEW AND RECONSID-
ERATION OF ELIGIBILITY DENIALS AND
TEMPORARY ENROLLMENT

1 TAC §8370.50 - 370.54

Statutory Authority (CHIP)

The amendments are proposed under the authority granted
to HHSC by Government Code, 8§531.033, which authorizes
the Commissioner of HHSC to adopt rules necessary to imple-
ment HHSC'’s duties and the Texas Health and Safety Code,
862.051(d), which directs HHSC to adopt rules as necessary to
implement the Children’s Health Insurance Program.

The proposed amendments affect the Texas Health and Safety
Code, Chapter 62, and the Texas Government Code, Chapter
531. No other statutes, articles, or codes are affected by these
proposed amendments.

§370.50. Matterssubject toreview [and reconsideration of Eligibility
denials and Temporary Enrollment].

[(@] An applicant may request review of an action. [that is
dissatisfied or disagrees with certain decisions made by or on behalf of
the CHIP program may request:]

[(1) areview of theinitial decision; and)]
[(2) if the applicant is dissatisfied with the outcome of the
review, areconsideration of the review of the decision.]

[(b) Anapplicant may request areview and/or reconsideration
of the following decisions:]
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[(X) denial of CHIP eligibility;]

[(2) disenroliment of achild; or]

[(3) increase in the budget group’s cost-sharing obliga-
tion.]
§370.51. Deadline and method for requesting review [of initial deci-
sion].

[(@) An applicant may request areview of aninitial CHIP de-

cision described in section 370.50(a) within 30 working days from the
date the applicant received written notice of the decision.]

[(B)] Anapplicant may request areview by contactingHHSC's
designee [TexCare] in writing within 30 working days from the date

(8 HHSC's designee [TexCare] must complete its review [of

theinitial decision] within 10 working days of receipt of the request for
review.

(b) HHSC's designee [FexCare] must notify the requester in
writing of the results of itsreview [of the initial decision] not later than
the 10th day following receipt of the request. The written notification

must:
(1) explainthereason for the action; [initial decision;]

(2) inform the requester whether the action [initial deci-
sion] was reversed following the review; and

(3) if the action [initial decision] is upheld, inform the re-
quester of the [its] right to request reconsideration within 15 working
days [of the decision by HHSC if the requestor disagrees with the de-
cision] and provide instructions on how to [for submitting a written]

request [for] reconsideration by HHSC.

§370.53. Reconsideration [Request for reconsideration] by HHSC.

[(@ Anapplicant that isdissatisfied or disagreeswith theresult
of the review of an initial decision may request reconsideration of the
TexCare review by HHSC/]

[(b) An applicant must request reconsideration by HHSC in
writing within 20 werking days from the date the applicant received
the written notice of the result of the TexCare review.]

[(e)] Within 15 [20] working days from the date HHSC's
designee [TexCare] receives the written request for reconsideration,
HHSC must complete the reconsideration and notify the applicant in
writing of its final decision.

§370.54. Temporary enrollment pending disposition of review or re-
consideration.
(@ Thereisno retroactive enrollment in CHIP.

(b) If HSHC determines that an applicants request for review
indicates the action was in error, HHSC may [H an applicant’s request
for review by TexCare of an adverseeligibility decision includesfactual
information that could have an impact on the decision, TexCare will]
approve temporary enrollment of the child pending completion of the
review and [/or] reconsideration by HHSC. [of the eligibility decision:]

(c) A childwill remain enrolled until the[FexCare] review and
any [and/or] HHSC reconsideration [process] is complete.

(d) [if theinitial digibility decision is reversed, the child’s 6
months of eligibility continues.] If the review/reconsideration upholds
the action, [econfirms the initial decision of ineligibility;] the child is
disenrolled as of the next cut-off date.

[(e) TexCare will not approve temporary enrollment if the ap-
plicant’s request for review/reconsideration includes no factual basis
for reversing theinitial eligibility decision.]

(e) [(F)] Temporary [TexCare may approve temporary] enroll-

ment for a child on the basis of areview is limited to only once every
6 months.

(f) [€g)] If achild who istemporarily enrolled under this sec-
tion ultimately is determined ineligible for CHIP, no repayment for
health care costs during the period of temporary enrollment will be
sought by HHSC's or its designee [TexCare or HHSC].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504464

Steve Aragén

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

SUBCHAPTER C. ENROLLMENT,
DISENROLLMENT, AND RENEWAL OF
MEMBERSHIP

DIVISION 1. ENROLLMENT

1 TAC §§370.301, 370.303, 370.305, 370.307, 370.309
Statutory Authority (CHIP)

The amendments are proposed under the authority granted
to HHSC by Government Code, 8531.033, which authorizes
the Commissioner of HHSC to adopt rules necessary to imple-
ment HHSC's duties and the Texas Health and Safety Code,
§62.051(d), which directs HHSC to adopt rules as necessary to
implement the Children’s Health Insurance Program.

The proposed amendments affect the Texas Health and Safety
Code, Chapter 62, and the Texas Government Code, Chapter
531. No other statutes, articles, or codes are affected by these
proposed amendments.

§370.301. CHIP Enrollment Packet.

Within 5 businessdays of determining achildisCHIPeligible, HHSC's
designee[TexCare] must send the Applicant [applicant] a CHIP enroll-
ment packet containing:

(1) anexplanation of CHIP benefits;

(2) information about the val ue-added services provided by
Health Plans [health plans] in areas where there is a choice of Health
Plans [health plang];

(3) anenrollment form and instructions for completing the
form;

(4) aprovider directory for each health plan availableinthe
Applicant’s [applicant’s] CHIP Service Area (CSA);

(5) aCHIP member guide;
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(6) cost-sharing information specific to the Budget
Group's [budget greup's] Federal Poverty Level (FPL), which
includes:

(A) the enrollment fee, [monthly premium amount,] if

any;

(B) aschedule of co-payments, if any; [(eg.; Native
Americans have no cost-sharing)] and

(C) information about the cost-sharing cap. [; and |

[(D) the disenroliment process for non-payment of
monthly premiums]

(7) the process for requesting review [by TexCare] of an
action; [unfavorable ligibility or enrollment decision or filing a com-
plaint or an appeal of an adverse determination with the member’s
Health maintenance Organization (HMO) or Exclusive Provider Or-

ganization (EPO) plan;] and
(8) information specifying the earliest date coverage can

(e) Enrollment [The enrollment process] for a particular child
isclosed 90 calendar days after that [a] child is determined eligible for
CHIP if the Applicant [applicant] has not completed [the] enrollment
[process] by that time. An Applicant [applicant] who failsto complete
[the] enrollment [proeess] must initiate anew Application [application]
for health care coverage [CHIP).

§370.305. Enrollment of Children with [Complex] Special Health

Care Needs ([C]CSHCN).

[The enrollment process for an eligible child with complex special
hedlth care needs is the same as described in section 370.303 of this
subchapter, except for the addition of the following:]

[(1) based on the criteria identified in the member guide,
whichissent as part of the enrollment packet, an applicant may indicate
on the enrollment form that an eligible child has special health care
needs;]

(8 HHSC or its designee will notify health plans of members
identified through enrollment as having specia health care needs,

begin and the latest date [by which] the completed enrollment form
must be received by HHSC or its designee [by TexCare] to ensure en-
rollment on thefirst day of the appropriate [following] month; and [and
that summarizes theimportance of appropriate health plan and Primary
Care Provider (PCP) choices for applicants who live in CSAs covered
by more than one HM O]

(9) information summarizing the importance of appropri-
ate Health Plan and Primary Care Provider (PCP) choices for Appli-
cants who live in CSAs covered by more than one Health Plan.

§370.303. Completion of Enrollment [Process].

(8 To complete [the] enrollment [process] in a CSA with a
choice of heath plans [plan eheiee], an Applicant [apphicant] must:

(1) select and indicate on the enroliment form, a single
health plan to cover al eligible children, regardless of the number of
eligible children in the Budget Group [budget group];

(2) select a PCP and place the name on the enrollment

form; [and)]

(3) indicate if an eligible child has specia health care
needs based on criteria in the member guide; and

(4) [£3)] sign and return the enrollment form [to FexCare].

(b) To complete [the] enrollment [process] in a CSA without
achoice of Health Plans [health plan eheiee], an Applicant [applicant]
must: [sign and return the enrollment form and select a PCP]

(1) select a PCP and place the name on the enrollment

form;

(2) indicate if an eligible child has specia health care
needs based on criteria in the member guide; and

(3) sign and return the enrollment form.

(c) An Applicant [applicant] may return the enrollment form
[to TexCare] either by mail, [in the postage paid envelope enclosed)]
with the enrollment packet, or by facsimile.

(d) If an Applicant [applicant who livesin a CSA covered by
an HMO] fails to choose a PCP, or if the chosen PCP is not accepting

member in the Budget Group [budget groeup] and inform the Applicant
[applicant]. [Thehealth plan will send the member ahealth plan identi-
fication card by no later than the 5th business day following the receipt
of the Enrollment Filed by the contractor.]

TexCare will notify each HMO and EPO of members
identified through the enroliment process as having complex special
health care needs)]

(b)  [(3) within 10 business days of the effective date of cover-
age;] Each [each HMO and EPQ] health plan will contact each member
identified on the enrollment form as having [complex] specia health
care needsto confirm his or her health care needs status; and

(c) [(4)] Each [each HMO and EPO] health plan will notify
HHSC or its designee [TexCare] of members identified through en-
rollment as having special health care needs who are not confirmed as

having [complex] specia health care needs.
§370.307. Continuous Enrollment Period.

(@ CHIP enrollment always begins on the first calendar day
of the month and continues for 6 consecutive months. [unless:]

(b) Exceptions to continuous enrollment include, but are not
limited to:

(1) asibling member in the home has an earlier initial date
of coverage, in which case the coverage period for the newly enrolled
child will be the remaining period of coverage of the already enrolled
sibling; [ef]

(2) aging out when the member turns 19;

(3) change in hedth insurance status (parent acquires em-
ployer coverage);

(4) family moves out of state;

(5) death of the member;

(6) data match reveals member is enrolled in both CHIP
and Medicaid;

(7) notification of member’s pregnancy;

(8) failureto drop current health insurance if member was
determined to be CHIP-€ligible due to the 10 percent rule regarding
the cost of the current insurance; or

(9) direction by HHSC based on evidence that the mem-
ber’s original eligibility determination was incorrect.

[(2) oneof the circumstances described in section 370.341;
concerning reasons for disenrollment, occurs.]

§370.309.

Incomplete or Missing Information.
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(@ HHSC or its designee[Fourteen calendar days after the en-
rollment packet is mailed; FexCare] sends areminder notice to Appli-
cants [applicants] who have faled to:

(1) signthe enroliment form; [or]

(2) return the enrollment form; or
(3) complete the enrollment form [it] properly.

(b) If the Applicant [applicant] does not respond to the initial
reminder notice, HHSC or its designee will [TexCare] sends a second
reminder notice. [14 ealendar days after the date of the initial reminder
notice.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504465

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

DIVISION 2. COST-SHARING REQUIRE-
MENTS

The Texas Health and Human Services Commission (HHSC)
proposes to amend Chapter 370, State Children’s Health Insur-
ance Program. HHSC proposes to amend the following rules:
8370.321, Cost-Sharing Requirements, and §370.325, Annual
Cost-Sharing Cap. HHSC proposes to repeal the following rule:
§370.323, Cost-Sharing Exemptions. The rule proposed for re-
peal has been incorporated into §370.321.

Background and Justification

This amendment establishes an enrollment fee to replace
monthly premium payments for the Children’s Health Insurance
Program (CHIP). This provides for a single payment at each
certification, rather than multiple monthly payments over the
period of eligibility. Additionally, cost-sharing cap percentages
are updated to reflect current caps for each 6-month CHIP
coverage period. Other changes are to update terminology and
to reorganize content.

Section-by-Section Summary

Section 370.321 replaces the CHIP monthly premium with an
enroliment fee and incorporates the cost-sharing exemption in-
formation now in §370.323, which is then deleted.

A change is made in §370.325 to reflect the current cost-sharing
caps for each 6-month CHIP coverage period.

Terminology changes are made throughout the chapter, includ-
ing replacing the term "TexCare" with HHSC, the Commission,
or its designee.

Fiscal Note

Tom Suehs, Deputy Executive Commissioner for Financial
Services, has determined that during the first 5-year period the
amended and repealed rules are in effect there will be a fiscal
impact to state government. Under current rules, we would

estimate cost sharing collections of $26.7 million in FY06, $27.2
million in FYO7, $27.7 million in FY08, $28.2 million in FY09,
and $28.7 million in FY10. Under proposed rule changes, we
estimate cost sharing collections to be $7.9 million in FY06,
$8.1 million in FY07, $8.2 million in FY08, $8.4 million in FY09,
and $8.5 million in FY10. This change is funded for 2006-07.

The proposed rule will not result in any fiscal implications for local
health and human services agencies. Local governments will not
incur additional costs.

Small and Micro-Business Impact Analysis

Mr. Suehs has also determined that there will be no effect on
small businesses or micro businesses to comply with the amend-
ment and repeal, as they will not be required to alter their busi-
ness practices as a result of the rule. There are no anticipated
economic costs to persons who are required to comply with the
proposed rule. There is no anticipated negative impact on local
employment.

Public Benefit

Kimberly Davis, Acting Deputy Director of Policy Development,
has determined that for each year of the first five years the pro-
posed rules are in effect, the public will benefit from the adoption
of the proposed rules. The anticipated public benefit, as a result
of enforcing the proposed rules, is the continuity of coverage re-
sulting from simplifying the cost-sharing requirement.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. "Major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

Public Comment

Written comments on the proposal may be submitted to Lesa
Ledbetter at H-600, P.O. Box 85200, Austin, TX 78708, by fax to
(512) 491-1953, or by e-mail to lesa.ledbetter@hhsc.state.tx.us
within 30 days of publication of this proposal in the Texas Regis-
ter.

Public Hearing

A public hearing is scheduled for November 1, 2005 from 10:00
A.M. to 12:00 Noon (central time) in the public hearing room of
the Texas Department of Aging and Disability Services (DADS),
701 West 51st Street, Austin, TX. Persons requiring further infor-
mation, special assistance, or accommodations should contact
Kyna Belcher at (512) 491-1884.

1 TAC §370.321, §370.325
Statutory Authority (CHIP)
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The amendments are proposed under the authority granted to
HHSC by Government Code, §531.033, which authorizes the
Executive Commissioner of HHSC to adopt rules necessary
to implement HHSC's duties and the Texas Health and Safety
Code, §62.051(d), which directs HHSC to adopt rules as neces-
sary to implement the Children’s Health Insurance Program.

The proposed amendments affect the Texas Health and Safety
Code, Chapter 62, and the Texas Government Code, Chapter
531. No other statutes, articles, or codes are affected by these
proposed amendments.

§370.321.

Cost-sharing requirements are based on a Budget Group’s [bud-
get group's] percentage of FPL. Except for costs associated with
unauthorized, non-emergency services provided to a member by
out-of-network providers, the co-payments [and deductibles] identi-
fied in this section are the only amounts a provider may collect from
an Applicant in regard to services provided to a member.

[Cost-Sharing] Requirements and Exemptions.

(1) An Applicant [General cost-sharing requirements. A
member] may be required to pay any of the following costs of CHIP
coverage for a member:

(A) an enroliment fee [amenthly premium]; and
(B) co-payments.

(2) HHSC [Basic cost-sharing ebligations. The Health and
Human Services Commission (HHSC)] determines the cost sharing
amounts [a member may be required to pay] for enrollment in and ser-
vices provided through CHIP. When determining cost sharing charges,
HHSC will solicit public input by publishing proposed cost-sharing
amounts and requesting comments. Cost sharing may be determined
based on the maximum levels authorized under federal law and applied
to income levels so as to minimize administrative costs.

(3) A member who is an American Indian/Alaska Native,
as defined in 42 C.F.R. §457.10, is exempt from cost-sharing.

(4) HHSC or its designee notifies each Health Plan which
of its members are exempt from cost-sharing.

(5) Co-paymentsdo not apply, at any income level, to pre-
ventive health services, such as well-child or well-baby care visits and
immunizations.

(6) A member's exemption from cost sharing is noted on
the member’s Health Plan Member Identification Card.

[(3) Monthly premium. Monthly premiums are due the
first calendar day of each month and are applicable to that month’'s
coverage. Premiums may be prepaid up to the total amount due for a
coverage year.]

§370.325. [Annual] Cost-Sharing Cap.

(@ Thereisa[anannual] cost-sharing cap based on the Budget
Group’ s[budget group’s] percentage of FPL. The Applicant [applicant]
is responsible for tracking the member’s cost-sharing expenditures on
the form provided by HHSC or its designee [TexCare] and advising
HHSC's designee [TexCare] when the cap is reached. HHSC's de-
signee [TexCare] is responsible for:

(1) computing the cost-sharing cap for each member and

the amount of their cost-sharing cap];
(2) providing the Applicant [applicant] with a form for

fee payment; [monthly premiums;]

(3) notifying the affected Health Plan [health plan] within

two business days of receiving notice from the Applicant that amember
has reached [member’s reaching] the cost-sharing cap; and

(4) informing HHSC [the Hedth and Human Services
Commission] that an Applicant [applieant] isowed a [premium] refund
in the form of a warrant issued by the State Comptroller’s Office, if

Applicant [applicant] has exceeded his or her cost-sharing cap and
an enroliment fee [a monthly premium] has been received from the
Applicant [applicant] that isin excess of the cost-sharing cap.

(b) A Budget Group [budget group] with gross income at or
below 150% of FPL has a cost-sharing cap during the 6-month cov-
erage period of 1.25% [2.5%] of its annual gross income [during the
6-month coverage period).

(c) A Budget Group [budget group] with grossincome greater
than 150% of FPL has a cost-sharing cap during the 6-month cover-
age period equal to 2.5% [5%] of its annual gross income [during the
6-month coverage period].

(d) On netification by HHSC's designee [TexCare] that a
member has reached the cost-sharing cap, a Health Plan [health plan]

will issue a new Health Plan Member Identification Card reflecting
the absence of a co-payment requirement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504448

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢
1 TAC §370.323

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Health and Human Services Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Strest,
Austin.)

Statutory Authority (CHIP)

The repeal is proposed under the authority granted to HHSC
by Government Code, §531.033, which authorizes the Execu-
tive Commissioner of HHSC to adopt rules necessary to imple-
ment HHSC'’s duties and the Texas Health and Safety Code,
862.051(d), which directs HHSC to adopt rules as necessary to
implement the Children’s Health Insurance Program.

The proposed repeal affect the Texas Health and Safety Code,
Chapter 62, and the Texas Government Code, Chapter 531. No
other statutes, articles, or codes are affected by the proposed
repeal.

§370.323. Cost-Sharing Exemptions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.
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TRD-200504449

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

¢ ¢ ¢

SUBCHAPTER D. ELIGIBILITY FOR
UNBORN CHILDREN
1 TAC §370.401

The Texas Health and Human Services Commission (HHSC)
proposes to amend Chapter 370, State Children’s Health Insur-
ance Program. HHSC proposes to add new Subchapter D, Eli-
gibility for Unborn Children, and new rule §370.401, Perinates.

Background and Justification

On October 22, 2002, the federal Centers for Medicare and Med-
icaid Services adopted a final rule relating to an unborn child’s
eligibility for benefits under the State Children’s Health Insurance
Program (SCHIP). The federal rule, found at 42 Code of Federal
Regulations §457.10, changed the definition of a "Child" (mean-
ing a child potentially eligible for SCHIP federal funding) to read
as follows, "Child means an individual under the age of 19 in-
cluding the period from conception to birth."

As authorized by Rider 70 to HHSC's appropriations for the
2006-2007 biennium, HHSC proposes to amend the CHIP
chapter to implement this federal option to cover an eligible
unborn child whose pregnant mother is not eligible for Medicaid.
HHSC'’s adoption of this proposal is contingent on approval of
the proposal by the federal Centers for Medicare and Medicaid
Services.

Section-by-Section Summary

New 8370.401 establishes CHIP eligibility for an unborn child,
referred to as a "perinate,” and describes additional policy that
applies to the perinate. This includes a 12-month continuous
eligibility period, expedited eligibility and enroliment, exemption
from an assets test, exemption from a waiting period, and ex-
emption from cost sharing requirements. It also indicates when
the child may enroll in Medicaid.

Fiscal Note

Tom Suehs, Deputy Commissioner for Financial Services, has
determined that during the first 2-year period the new rule is in
effect there will be a fiscal impact of ($8,502,765) to state gov-
ernment, $15,225,944 all funds for state fiscal year 2006; and
($51,517,339) to state government, ($40,913,768) all funds or
state fiscal year 2007. The proposed rule will not result in any
fiscal implications for local health and human services agencies.
Local governments will not incur additional costs.

Small and Micro-business Impact Analysis

Mr. Suehs has also determined that there will be no effect on
small businesses or micro businesses to comply with the new
rule, as they will not be required to alter their business practices
as a result of the rule. There are no anticipated economic costs
to persons who are required to comply with the proposed rule.
There is no anticipated negative impact on local employment.

Public Benefit

Kimberly Davis, Acting Deputy Director of Policy Development,
has determined that for each year of the first five years the pro-
posed rule is in effect, the public will benefit from the adoption
of the proposed rule. The anticipated public benefit, as a result
of enforcing the proposed rule is improved health outcomes of
newborns of non-Medicaid eligible women.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government
Code. "Major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure and that may
adversely affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

Public Comment

Written comments on the proposal may be submitted to Lesa
Ledbetter at H-600, P.O. Box 85200, Austin, TX 78708, by fax to
(512) 491-1953, or by e-mail to lesa.ledbetter@hhsc.state.tx.us
within 30 days of publication of this proposal in the Texas Regis-
ter.

Public Hearing

A public hearing is scheduled for November 1, 2005 from 1:00
P.M. to 3:00 P.M. (central time) in the public hearing room of
the Texas Department of Aging and Disability Services (DADS),
701 West 51st Street, Austin, TX. Persons requiring further infor-
mation, special assistance, or accommodations should contact
Kyna Belcher at (512) 491-1884.

Statutory Authority (CHIP)

The new rule is proposed under the authority granted to HHSC
by Government Code, §531.033, which authorizes the Execu-
tive Commissioner of HHSC to adopt rules necessary to imple-
ment HHSC's duties and the Texas Health and Safety Code,
862.051(d), which directs HHSC to adopt rules as necessary to
implement the Children’s Health Insurance Program.

The proposed new rule affects the Texas Health and Safety
Code, Chapter 62, and the Texas Government Code, Chapter
531. No other statutes, articles, or codes are affected by this
proposed new rule.

§370.401. Perinates.

(& Anunborn child, also referred to asa " perinate," iseligible
for CHIP based on the following criteria.

(1) The mother of the perinateis not eligible for Medicaid;

and

(2) The Budget Group meets CHIP income eligibility re-
quirements in 8370.44 of this title (relating to Income and Assets).

(b) A perinate who is CHIP eligible under subsection (a) of
this section is:

(1) e©ligible for a 12-month continuous period;
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(2) exempt from the CHIP assets test in §370.44 of this

title;

(3) exempt from the 90-day waiting period in 8370.46 of
this title (relating to Waiting Period); and

(4) exempt from cost sharing in §370.321 of thistitle (re-
lating to Requirements and Exemptions).

(c) HHSC's designee is required to expedite eligibility and
enrollment for perinates so as to allow quick access to hedlthcare.

(d) TheApplicant for aperinate hastheright tofileaMedicaid
application at any time after the child is born. If the child is eligible
for Medicaid, the child will be enrolled in Medicaid.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 3, 2005.

TRD-200504450

Steve Aragén

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 424-6900

L4 L4 L4
TITLE 16. ECONOMIC REGULATION

PART 1. RAILROAD COMMISSION OF
TEXAS

CHAPTER 3. OIL AND GASDIVISION
16 TAC 8§3.16

The Railroad Commission of Texas proposes to amend §3.16,
relating to Log and Completion or Plugging Report.

The Commission proposes the amendments pursuant to the pro-
visions of Texas Natural Resources Code, §891.551 - 91.556,
relating to filing and availability of electric logs. The proposed
amendments are necessary to implement changes in Texas Nat-
ural Resources Code, §891.551 - 91.554 and 91.556, made by
House Bill (HB) 484, 79th Legislature, Regular Session (2005),
effective September 1, 2005.

The proposed amendments add new subsection (a) to §3.16,
which provides definitions. The proposed definitions of "basic
electric log," "drilling operation," "operator,” and "well" are
consistent with definitions in Texas Natural Resources Code,
§91.551, as amended by HB 484. Current subsection (a) is pro-
posed to be deleted, but its provisions, with some amendments,
are proposed in new subsections (b) and (c). Proposed new
subsection (b) requires that completion reports be filed within
30 days after the completion of a well or within 90 days after
the date on which the drilling operation is completed, whichever
is earlier. Amended completion reports must be filed for any
change in perforations, or openhole or casing records within 30
days after recompletion of a well, and plugging reports must be
filed for a well that is a dry hole within 30 days after the well is
plugged.

Proposed new subsection (c) requires, subject to the confiden-
tiality provisions of new subsection (d), that operators file basic

electric logs not later than the 90th day after the date a drilling
operation is completed. This is consistent with Texas Natural
Resources Code, §91.552(a), as amended by HB 484. "Basic
electric log" is proposed to be defined in new subsection (a) as
a density, sonic, or resistivity (except dip meter) log run over the
entire wellbore. However, new subsection (c) provides that in the
event a basic electric log as defined in new subsection (a) has
not been run, subject to the Commission’s approval, an operator
shall file a lithology log or gamma ray log of the entire wellbore.
In addition, new subsection (c) provides that in the event no log
has been run over the entire wellbore, subject to the Commis-
sion’s approval, an operator shall file the log which is the most
nearly complete of the logs run.

Current subsection (b) is proposed to be redesignated as sub-
section (d) and is proposed to be amended to clarify that this
subsection applies to requests for delayed filing of logs based
on confidentiality and to clarify the time periods in which such
requests must be made.

Current subsection (c) is proposed to be redesignated as sub-
section (e) with amendments to clarify that this subsection ap-
plies to sanctions that may be imposed if an operator fails to file
either a completion report or log as required by §3.16, as pro-
posed to be amended. Proposed new subsection (e) is consis-
tent with current Commission policy.

The proposed amendments are necessary to conform 83.16 to
changes in Texas Natural Resources Code, §§91.551 - 91.554
and 91.556, made by HB 484. These amendments clarify the
duty of operators to timely file completion and plugging reports
and basic electric logs. Current subsection (a) of 83.16 requires
that a completion report be filed within 30 days after the comple-
tion of a well and that a basic electric log be attached to the com-
pletion report. However, current 83.16 contains no clear stan-
dard as to when a well is "completed,” and this has caused some
operators to delay unreasonably the filing of completion reports
and logs. This, in turn, has resulted in some requests for delayed
filing of logs based on confidentiality for periods of time beyond
that contemplated by current 83.16.

Timely filing of completion reports and logs is deemed important
to the accomplishment of the Commission’s mission. Information
in completion reports assists the Commission in making a deter-
mination that a well has been drilled, cased, cemented, and oth-
erwise equipped in conformity with Commission rules to protect
usable quality water. Completion information is also necessary
to enable the Commission’s Field Operations staff to determine
the manner in which a well should be plugged or reworked to
solve a particular wellbore problem that may pose a threat of pol-
lution of usable quality water or other hazard to the public health
and safety. Completion reports also provide test information re-
quired by Commission rules, are used to create a well record in
the Commission’s database, and provide information necessary
for the setting of well allowables.

Logs filed by operators are used by Commission staff for multi-
ple purposes, including, among others, new or proper field des-
ignations, discovery allowable determinations, two-factor alloca-
tion determinations, high cost gas determinations, determina-
tions of formation characteristics relative to fluid injection or stor-
age wells, and determinations as to whether wells have been
properly cased and cemented. Logs filed with the Commission
also provide information useful to the industry regulated by the
Commission for purposes of reservoir engineering or geological
assessment and provide a source of information potentially use-
ful to the Commission in making determinations as to well density
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and well spacing in field rules and/or applications for exceptions
to well density or well spacing requirements.

Proposed new subsection (b) of §3.16 would clarify that com-
pletion reports are required to be filed within 30 days after the
completion of a well or within 90 days after the date on which the
drilling operation is completed, whichever is earlier. Proposed
new subsection (c) will require that, subject to a request for de-
layed filing based on confidentiality, basic electric logs be filed
not later than the 90th day after the date on which a continuous
effort to drill or deepen a wellbore has ended. The definition of
"Basic electric log" in new subsection (a) is proposed because
density, sonic, or resistivity (except dip meter) logs are the type
of logs that provide the most useful information for the Commis-
sion’s purposes. The intent of the proposed amendments is that
one of these types of logs be filed if such a log has been run.
Lithology logs and gamma ray logs are less useful, but, subject to
the Commission’s approval, proposed new subsection (c¢) would
allow the filing of such logs in the event that no density, sonic, or
resistivity log has been run.

Leslie Savage, Planning and Administration, Oil and Gas Divi-
sion, has determined that for each year of the first five years
the amendment as proposed will be in effect, there will be min-
imal fiscal implications as a result of enforcing or administering
the amendment because this rule currently requires the filing of
completion and plugging reports and logs, and the amendments
simply conform the rule to statutory changes made by HB 484
and provide clarification as to the time within which such reports
and logs must be filed. The minimal fiscal impact to the Com-
mission (approximately $6,000 in fiscal year 2006) would result
from mainframe programming to change the date on which the
clock starts for the purpose of filing of electric logs or requesting
delayed filing of logs based on confidentiality.

There will be no fiscal effect on local government.

Texas Government Code, §2006.002, requires a state agency
considering adoption of a rule that would have an adverse eco-
nomic effect on small businesses or micro-businesses to reduce
the effect if doing so is legal and feasible considering the pur-
pose of the statutes under which the rule is to be adopted. Be-
fore adopting a rule that would have an adverse economic effect
on small businesses, a state agency must prepare a statement
of the effect of the rule on small businesses, which must include
an analysis of the cost of compliance with the rule for small busi-
nesses and a comparison of that cost with the cost of compli-
ance for the largest businesses affected by the rule, using cost
for each employee, cost for each hour of labor, or cost for each
$100 of sales.

Ms. Savage has determined that the proposed amendments to
§3.16 will not have an adverse economic effect on small busi-
nesses or micro-businesses. Current 83.16 already requires fil-
ing of completion and plugging reports and logs, and the pro-
posed amendments merely clarify the time period in which such
reports and logs, or a request for a delay in the filing of logs
based on confidentiality, must be filed. No additional cost of com-
pliance will be incurred by small businesses, micro-businesses
or large businesses as a result of the proposed amendments.
In addition, Texas Natural Resources Code, §891.551 - 91.556,
as amended by HB 484 effective September 1, 2005, do not ex-
pressly allow the Commission to create any exception to log filing
requirements for small businesses and micro-businesses. In ad-
dition, the importance of the information provided in completion
reports and logs, as previously explained, does not vary based

on the status of an operator as a small business or micro-busi-
ness.

James M. Doherty, Hearings Examiner, Hearings Section, Office
of General Counsel, has determined that for each year of the first
five years that the amendments will be in effect the primary public
benefit will be a more easily understood and applied rule relating
to the filing of completion and plugging reports and logs, more
prompt filing of these reports and logs, and improved efficiency
of the Commission in carrying out its mission.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967, online at
www.rrc.state.tx.us/rules/commissionform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 30 days after publication in the Texas
Register. Comments should refer to Docket No. 20-0244125.
The Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be
considered. For further information, call James M. Doherty
at (512) 463-7152. The status of Commission rulemakings in
progress is available at www.rrc.state.tx.us/rules/proposed.html.

The Commission proposes the amendments to §3.16 pursuant
to Texas Natural Resources Code, 8891.551 - 91.556, relating
to electric logs, and §881.051 - 81.052, which provide the Com-
mission with jurisdiction over all persons owning or engaged in
drilling or operating oil or gas wells in Texas and the authority to
adopt all necessary rules for governing and regulating persons
and their operations under the jurisdiction of the Commission.
Texas Natural Resources Code, §891.551 - 91.556, as amended
by HB 484 effective September 1, 2005, authorize the Com-
mission to require the filing of electric logs. In addition, Texas
Natural Resources Code, §885.201 - 85.202, require the Com-
mission to adopt and enforce rules and orders for the conserva-
tion and prevention of waste of oil and gas, and specifically for
drilling of wells, preserving a record of the drilling of wells, and
requiring records to be kept and reports to be made. Texas Nat-
ural Resources Code, §886.041 - 86.042, give the Commission
broad discretion in administering the provisions of Chapter 86
of the Code, and authorize the Commission, generally, to adopt
any rule or order necessary to effectuate the provisions and pur-
poses of this Chapter. The Commission is required to adopt and
enforce rules and orders to conserve and prevent the waste of
gas, provide for drilling wells and preserving a record of them, re-
quiring wells to be drilled and operated in a manner that prevents
injury to adjoining property, and requiring records to be kept and
reports to be made.

In addition, Texas Natural Resources Code, 8§8141.011 -
141.012, authorize the Commission to regulate the exploration,
development, and production of geothermal energy and as-
sociated resources and to make and enforce rules associated
therewith. Pursuant to Texas Water Code, §26.131, the Com-
mission is solely responsible for the control and disposition of
waste and the abatement and prevention of pollution of surface
and subsurface water resulting from activities associated with
the exploration, development, and production of oil or gas
or geothermal resources. Pursuant to Texas Water Code,
8827.031 - 27.032 and 27.034, the Commission has authority to
permit disposal wells to dispose of oil and gas waste, to require
applicants for disposal well permits to furnish any information
necessary to the discharge of the Commission’s duties under
Chapter 27, and to adopt rules required for the performance
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of the Commission’s duties under this Chapter. Texas Natural
Resources Code, §91.101, provides that to prevent the pollution
of surface or subsurface water in the state, the Commission
shall adopt and enforce rules relating to, among other things, the
drilling of exploratory wells and oil and gas wells or any purpose
in connection with them and the operation, abandonment,
and proper plugging of wells subject to the jurisdiction of the
Commission.

Texas Natural Resources Code, 8§881.051, 81.052, 85.201,
85.202, 86.041, 86.042, 91.101, 91.551, 91.552. 91.553.
91.554. 91.555, 91.556, 141.011, and 141.012, and Texas Wa-
ter Code, §8826.131, 27.031, 27.032, and 27.034, are affected
by the proposed amendments.

Statutory Authority: §881.051, 81.052, 85.201, 85.202, 86.041,
86.042, 91.101, 91.551, 91.552. 91.553. 91.554. 91.555,
91.556, 141.011, and 141.012, and Texas Water Code,
8826.131, 27.031, 27.032, and 27.034.

Cross-reference to statutes: §881.051, 81.052, 85.201, 85.202,
86.041, 86.042, 91.101, 91.551, 91.552. 91.553. 91.554.
91.555, 91.556, 141.011, and 141.012, and Texas Water Code,
8826.131, 27.031, 27.032, and 27.034.

Issued in Austin, Texas on September 27, 2005.

§3.16. Log and Completion or Plugging Report.

(@ Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise:

(1) Basic electric log--A density, sonic, or resistivity (ex-
cept dip meter) log run over the entire wellbore.

(2) Dirilling operation--A continuous effort to drill or
deepen a wellbore for which the commission has issued a permit.

(3) Operator--A person who assumes responsihility for the
regulatory compliance of a well as shown by a form the person files
with the commission and the commission approves.

(4) Well--A well drilled for any purpose related to explo-
ration for or production or storage of oil or gas or geothermal resources,
including awell drilled for injection of fluids to enhance hydrocarbon
recovery, disposal of produced fluids, disposal of waste from explo-
ration or production activity, or brine mining.

[(@ The owner or operator of an ail, gas, or geothermal re-
souree well; within 30 days after the completion of such well or the
plugging of such well, if the well isadry hole, shall file with the com-
mission the appropriate completion or plugging report, and if a basic
electric log isrun on the well, alegible, unaltered final copy of such a
log shall be attached. A basic electric log means a lithology, porosity,
or resistivity log run over the entire wellbore or in the alternative, if
no sueh tog is run over the entire wellbore, the log which is the most
complete of such logs run. Amended completion reports must be filed
for any change in perforations, or openhole or casing recordswithin 30
days after recompleting the well. In addition; if the well is deepened,
acopy of a basic electric log run after September 1, 1985, should be
submitted if suchlog isrun over adeeper interval than theinterval cov-
ered by abasic electric log already on file with the commission for that
wellbore]

(b) Completion and plugging reports. The operator of a well
shall filewith the commission the appropriate completion report within
30 days after completion of the well or within 90 days after the date
on which the drilling operation is completed, whichever is earlier.
Amended completion reports must be filed for any change in perfora-
tions, or openhole or casing records within 30 days after recompletion

of awell. If thewell isadry hole, the operator shdl file with the com-
mission an appropriate plugging report within 30 days after the well
is plugged.

(c) Basic eectric logs. Except as otherwise provided in this
section, not later than the 90th day after the date a drilling operation
is completed, the operator shall file with the commission alegible and
unaltered copy of abasic electric log, except that where awell is deep-
ened, alegible and unaltered copy of a basic electric log shall be filed
if such log is run over a deeper interval than the interval covered by
a basic eectric log for the well already on file with the commission.
In the event a basic electric log, as defined in this section, has not
been run, subject to the commission’s approval, the operator shall file
alithology log or gammaray log of the entire wellbore. In the event
no log has been run over the entire wellbore, subject to the commis-
sion’s approval, the operator shall file thelog which is the most nearly
complete of the logs run.

(d) [(b)] Delayed filing based on confidentiality. Each log
filed with the commission shall be considered public information and
shall be available to the public during normal business hours. If the
[owner or] operator of a[such] well [described in subsection (@) of this
section] desires a log [log(s)] to be confidential, on or before the 90th
day after the date a drilling operation is completed, the [owner or]
operator must submit a written request for a delayed filing of the log
[leg(s)]. When filing such a request, the [owner or] operator must re-
tain the log [teg(s)] and may delay filing such log [leg(s)] for one year
beginning from the date the drilling operation was completed [com-
pletion or plugging report is required to be filed with the commission].
The [owner or] operator of such well may request an additional filing
delay of two years, provided the written request is filed prior to the
expiration date of the initial confidentiality period. If awell is drilled
on land submerged in state water, the [owner or] operator may request
an additional filing delay of two years so that a possible total delay of
five years may be obtained. A request for the additional two year filing
delay period must be in writing and be filed with the commission [re-
ceived] prior to the expiration of the first two year filing delay. Logs
must be filed with the commission within 30 days after the expiration
of thefina confidentiality period, except that an operator who fails to
timely file with the commission awritten request under this subsection
for an extension of the period of log confidentiality shall file the log
with the commission immediately after the conclusion of the period
for filing the request.

(e) [(e)] Sanctions. If an operator fails to file a completion
report or log [the logs are net filed] in accordance with the provisions
of this section, the commission may refuse to assign an alowable to a

penalty action pursuant to the Texas Natural Resources Code, Title 3.
[ thewell isadry hole and thelogs are not filed in accordance with the
provisions of this section, the commission may initiate penalty action
pursuant to the Texas Natural Resources Code, Title 3.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 27,
2005.

TRD-200504307

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 475-1295
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CHAPTERS5. RAIL SAFETY RULES

The Texas Department of Transportation (department) proposes
the repeal of Title 16, Chapter 5, §5.101, 85.105, §5.110,
85.115, 85.201, 85.205, 85.210, 85.215, 8§5.220, 8§5.225,
85.230, 85.235, 85.240, 85.245, and 85.301, concerning rail
safety.

EXPLANATION OF PROPOSED REPEALS

House Bill 2702, 79th Legislature, Regular Session, 2005, trans-
ferred all powers and duties of the Railroad Commission that re-
late primarily to railroads and the regulation of railroads, to the
department effective October 1, 2005. Under the new law, the
department is authorized to perform any act and issue any rules
and orders as permitted by the Federal Railroad Safety Act of
1970 (49 U.S.C. 20101 et seq.). The department proposes the
repeal of the Railroad Commission’s rules concerning railroad
safety because by separate action, the rules are being adopted
in Title 43 in an amended form.

FISCAL NOTE

James Bass, Chief Financial Officer, has determined that for
each of the first five years the repeals as proposed are in effect,
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the repeals. There are
no anticipated economic costs for persons required to comply
with the sections as proposed.

James L. Randall, P.E., Director, Transportation Planning and
Programming, has certified that there will be no significant im-
pact on local economies or overall employment as a result of
enforcing or administering the repeals.

PUBLIC BENEFIT

Mr. Randall has also determined that for each year of the first
five years the sections are in effect, the public benefit anticipated
as a result of enforcing or administering the repeals will be the
avoidance of confusion. There will be no adverse economic ef-
fect on small businesses. Given that the legislature has trans-
ferred authority concerning railroad safety to the department, it
would be confusing to the public to retain the rules in the Rail-
road Commission part of the Texas Administrative Code.

TAKINGS IMPACT ASSESSMENT

The department has prepared an analysis of the applicability of
the Private Real Property Rights Preservation Act, Texas Gov-
ernment Code, Chapter 2007, and concluded the rulemaking is
within an exception to the applicability of the act.

PUBLIC HEARING

Pursuant to the Administrative Procedure Act, Government
Code, Chapter 2001, the Texas Department of Transportation
will conduct a public hearing to receive comments concerning
the proposed rules. The public hearing will be held at 9:00 a.m.
on October 21, 2005, in the first floor hearing room of the Dewitt
C. Greer State Highway Building, 125 East 11th Street, Austin,
Texas and will be conducted in accordance with the procedures
specified in 43 TAC 81.5. Those desiring to make comments or
presentations may register starting at 8:00 a.m. Any interested
persons may appear and offer comments, either orally or in
writing; however, questioning of those making presentations
will be reserved exclusively to the presiding officer as may be
necessary to ensure a complete record. While any person with

pertinent comments will be granted an opportunity to present
them during the course of the hearing, the presiding officer
reserves the right to restrict testimony in terms of time and
repetitive content. Organizations, associations, or groups are
encouraged to present their commonly held views and identical
or similar comments through a representative member when
possible. Comments on the proposed text should include
appropriate citations to sections, subsections, paragraphs, etc.
for proper reference. Any suggestions or requests for alternative
language or other revisions to the proposed text should be sub-
mitted in written form. Presentations must remain pertinent to
the issues being discussed. A person may not assign a portion
of his or her time to another speaker. Persons with disabilities
who plan to attend this meeting and who may need auxiliary
aids or services such as interpreters for persons who are deaf or
hearing impaired, readers, large print or Braille, are requested
to contact Randall Dillard, Director, Public Information Office,
125 East 11th Street, Austin, Texas 78701-2483, 512/463-8588
at least two working days prior to the hearing so that appropriate
services can be provided.

SUBMITTAL OF COMMENTS

Written comments on the proposed repeals may be submitted to
James L. Randall, PE., Director, Transportation Planning and
Programming, Texas Department of Transportation, 125 East
11th Street, Austin, Texas 78701-2483. The deadline for receipt
of comments is 5:00 p.m. on November 14, 2005.

SUBCHAPTER A. POLICIES, GOALS, AND
OBJECTIVES
16 TAC 885.101, 5.105, 5.110, 5.115

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Transportation or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY

The repeals are proposed under Transportation Code, §201.101,
which provides the Texas Transportation Commission with the
authority to establish rules for the conduct of the work of the
department, and more specifically, Texas Civil Statutes, Articles
6445, and 6448a, which provides the department with the au-
thority to adopt regulations and rules to perform its duties under
these Articles.

CROSS REFERENCE TO STATUTE

Texas Civil Statutes, Articles 6419c, 6445, 6446, 6448a, 6448Db,
6464, 6492a, 6506, 6507, and 6519.

§5.101. Statement of Philosophy.

85.105. Statement of Goals.

§5.110. Satement of Objectives of Palicies.

§5.115. Criteriafor Screening and Ranking Alter nativesto Abandon-
ment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2005.

TRD-200504429
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Richard D. Monroe

General Counsel, Texas Department of Transportation
Railroad Commission of Texas

Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 463-8630

¢ ¢ ¢

SUBCHAPTER B. SAFETY RULES

16 TAC 885.201, 5.205, 5.210, 5.215, 5.220, 5.225, 5.230,
5.235, 5.240, 5.245

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Transportation or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY

The repeals are proposed under Transportation Code, §201.101,
which provides the Texas Transportation Commission with the
authority to establish rules for the conduct of the work of the
department, and more specifically, Texas Civil Statutes, Articles
6445, and 6448a, which provides the department with the au-
thority to adopt regulations and rules to perform its duties under
these Articles.

CROSS REFERENCE TO STATUTE

Texas Civil Statutes, Articles 6419c, 6445, 6446, 6448a, 6448Db,
6464, 6492a, 6506, 6507, and 6519.

8§5.201. Clearances of Sructures Over and Alongside Railway
Tracks.

85.205. Reports of Railroad Accidents/Incidents.
85.210. Railroad Safety Requirements.

85.215. Right to Inspect Rail Property.

§5.220. Enforcement of Railroad Safety Requirements.
85.225. Reporting/Filing Requirements.

85.230. Wayside Detector Map, List or Chart.

85.235. \isual Obstructions at Public Grade Crossings.
85.240. Severahility Clause.

85.245. Hazardous Materials Reporting Requirements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2005.

TRD-200504430

Richard D. Monroe

General Counsel, Texas Department of Transportation
Railroad Commission of Texas

Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 463-8630

¢ ¢ ¢

SUBCHAPTER C. RAIL SAFETY PROGRAM
16 TAC §5.301

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Transportation or in the Texas Register office,
Room 245, James Ear| Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY

The repeals are proposed under Transportation Code, §201.101,
which provides the Texas Transportation Commission with the
authority to establish rules for the conduct of the work of the
department, and more specifically, Texas Civil Statutes, Articles
6445, and 6448a, which provides the department with the au-
thority to adopt regulations and rules to perform its duties under
these Articles.

CROSS REFERENCE TO STATUTE

Texas Civil Statutes, Articles 6419c, 6445, 6446, 6448a, 6448D,
6464, 6492a, 6506, 6507, and 6519.

85.301. Rail Safety Program Fee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2005.

TRD-200504431

Richard D. Monroe

General Counsel, Texas Department of Transportation
Railroad Commission of Texas

Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 463-8630

¢ ¢ ¢

CHAPTER 8. PIPELINE SAFETY
REGULATIONS

SUBCHAPTER C. REQUIREMENTS FOR
NATURAL GAS PIPELINES ONLY

16 TAC §8.201

The Railroad Commission of Texas proposes amendments to
88.201, relating to Pipeline Safety Program Fees, pursuant to
House Bill (HB) 872, 79th Legislature, Regular Session (2005),
which amends Texas Utilities Code, §121.211(d) and (g).

The proposed amendments in §8.201(b) substitute the word "op-
erator" for "investor-owned" or "municipally-owned" in identifying
the natural gas distribution system obligated to comply with the
rule; change the calendar year from 2004 to 2005; and change
the deadline by which the annual pipeline safety program fee is to
be filed from March 15, 2005, to March 15, 2006. In subsection
(b)(6), the proposed amendments clarify that amounts recovered
from customers under subsection (b) by an investor-owned natu-
ral gas distribution system or a cooperatively owned natural gas
distribution system shall not be included in the revenue or gross
receipts of the system for the purpose of calculating municipal
franchise fees or any tax posed under Subchapter B, Chapter
182, Tax Code, or under Chapter 122, nor shall such amounts
be subject to a sales and use tax imposed by Chapter 151, Tax
Code, or Subtitle C, Title 3, Tax Code.

Mary McDaniel, Director, Safety Division, has determined that
for the first five years the amendments will be in effect, there
will be no fiscal implications for state or local governments as a
result of enforcing or administering the proposed amendments.
The proposed amendments clarify the applicability of the existing
pipeline safety program fee with respect to natural gas distribu-
tion systems.
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Ms. McDaniel has determined that for each year of the first five
years that the amendments will be in effect, the primary pub-
lic benefit will be the continuation of the Commission’s Pipeline
Safety program to ensure public safety with regard to pipeline
operations.

Texas Government Code, §2006.002, requires a state agency
considering adoption of a rule that would have an adverse eco-
nomic effect on small businesses or micro-businesses to reduce
the effect if doing so is legal and feasible considering the pur-
pose of the statutes under which the rule is to be adopted. Be-
fore adopting a rule that would have an adverse economic effect
on small businesses, a state agency must prepare a statement
of the effect of the rule on small businesses, which must include
an analysis of the cost of compliance with the rule for small busi-
nesses and a comparison of that cost with the cost of compli-
ance for the largest businesses affected by the rule, using cost
for each employee, cost for each hour of labor, or cost for each
$100 of sales.

Ms. McDaniel has determined that there will be no additional
cost to individuals, small businesses, or micro-businesses of
complying with the proposed amendments. The proposed
amendments to §8.201 conform the rule language to the statu-
tory changes made by HB 872, which clarify the applicability of
the existing pipeline safety program fee with respect to natural
gas distribution systems.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 30 days after publication in the Texas
Register; comments should refer to Docket No. 9614. The
Commission encourages all interested persons to submit
comments no later than the deadline. The Commission cannot
guarantee that comments submitted after the deadline will be
considered. For further information, call Ms. McDaniel at (512)
463-7166. The status of Commission rulemakings in progress
is available at www.rrc.state.tx.us/rules/proposed.html.

The Commission proposes the amendments under Texas
Utilities Code, 88121.201 - 121.210, which authorize the
Commission to adopt safety standards and practices applicable
to the transportation of gas and to associated pipeline facilities
within Texas to the maximum degree permissible under, and to
take any other requisite action in accordance with, 49 United
States Code Annotated, 8860101, et seq.; and Texas Utilities
Code, §121.211, as amended by HB 872, which authorizes the
Railroad Commission to adopt, by rule, an inspection fee to be
assessed annually against operators of natural gas distribution
pipelines and their pipeline facilities.

Texas Utilities Code, §§121.201 - 121.211; and 49 United States
Code Annotated, 8860101, et seq., are affected by the proposed
amendments.

Statutory authority: Texas Utilities Code, §§121.201 - 121.211;
and 49 United States Code Annotated, §§60101, et seq.

Cross-reference to statute: Texas Utilities Code, Chapter 121,
and 49 United States Code Annotated, Chapter 601.

Issued in Austin, Texas on September 27, 2005.
88.201. Pipeline Safety Program Fees.
(@ (No change)

[investor-owned natural gas distribution system and each municipally
owned] natural gas distribution system an annual pipeline safety
program fee of $0.37 for each service (service line) reported to be
in service at the end of calendar year 2005 [2004] by each system
operator on the Distribution Annual Report, Form F7100.1-1, to be
filed on March 15, 2006 [2005].

(1) Each operator of a[an investor-owned natural gas dis-
tribution system and each operator of a municipally-owned] natural
gas distribution system shall calculate the total amount of the annual
pipeline safety program fee to be paid to the Commission by multiply-
ing the number of services listed in Part B, Section 3, of Department
of Transportation (DOT) Distribution Annual Report, Form F7100.1-1,
due to be filed on March 15, 2006 [2005], by $0.37.

(2) Each operator of a[an investor-owned natural gas dis-
tribution system and each operator of amunicipally-owned] natura gas
distribution system shall remit to the Commission on March 15, 2006
[2005], the amount calculated under paragraph (1) of this subsection.

(3) Each operator of a[an investor-owned natural gas dis-
tribution system and each operator of amunicipally-owned] natura gas
distribution system shall recover, by asurchargetoitsexisting rates, the
amount the operator paid to the Commission under paragraph (1) of this
subsection. The surcharge:

(A) - (E) (Nochange.)

(4) Nolater than 90 days after thelast billing cycleinwhich
the pipeline safety program fee surcharge is billed to customers, each
operator of a[an investor-owned natural gas distribution system and
each operator of a municipally-owned] natural gas distribution system
shall file with the Commission’s Gas Services Division and the Safety
Division areport showing:

(A) - (D) (No change)

(5) Each operator of a[investor-owned] natural gas distri-
bution system that is a utility subject to the jurisdiction of the Com-
mission pursuant to Texas Utilities Code, Chapters 101 - 105, shal file
agenerally applicable tariff for its surcharge in conformance with the
requirements of §7.315 of thistitle, relating to Filing of Tariffs.

(6) Amounts recovered from customers [paid to the Com-
mission] under this subsection by an investor-owned natural gas distri-
bution system or acooperatively owned natural gas distribution system
[company] shall not be included in the revenue or gross receipts of the
system [company] for the purpose of calculating municipa franchise
feesor any tax imposed under Subchapter B, Chapter 182, Tax Code, or
under Chapter 122, nor shall such amounts be [. Amounts paid to the
Commission under this subsection are not] subject to a sales and use

321 through 327], Tax Code.
(¢) (No change.)

(d) If the[an] operator of a[an investor-owned or municipatly
owned] natural gasdistribution system [company] or anatural gasmas-
ter meter system [operator] does not submit payment of the annual in-
spection fee to the Commission within 30 days of the due date, the
Commission shall assess a late payment penalty of 10 percent of the
total assessment due under subsection (b) or (c) of this section, as ap-
plicable, and shall notify the operator.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on September 27,
2005.

TRD-200504309

Mary Ross McDonald

Managing Director

Railroad Commission of Texas

Earliest possible date of adoption: November 13, 2005
For further information, please call: (512) 475-1295

¢ ¢ ¢

CHAPTER 9. LP-GASSAFETY RULES
SUBCHAPTER A. GENERAL REQUIRE-
MENTS

16 TAC 89.5

The Railroad Commission of Texas proposes new §9.5, relat-
ing to Effect of Safety Violations, pursuant to House Bill (HB)
2172, 79th Legislature, Regular Session (2005), which amended
Texas Natural Resources Code, 8113.092 and §113.163, effec-
tive September 1, 2005. The new statutory provisions prohibit
the Commission from approving an application for an initial or
renewal LP-gas license or registration for an exemption from the
LP-gas licensing requirements if the applicant or registrant for
an exemption has violated a statute or Commission rule, order,
license, permit, or certificate that relates to safety, or a person
who holds a position of ownership or control in the applicant or
registrant for an exemption has held a position of ownership or
control in another person during the seven years preceding the
date on which the application or registration for an exemption is
filed and during that period of ownership or control the other per-
son violated a statute or Commission rule, order, license, permit,
or certificate that relates to safety. There are some exceptions
to this prohibition, which are also set forth in the proposed new
rule. Subsection (a) specifies that the proposed new section ap-
plies to a violation that occurs on or after September 1, 2005.

Proposed new subsection (c) provides that an applicant, regis-
trant for an exemption, or other person has committed a violation
described by subsection (b) if a final judgment or final adminis-
trative order finding the violation has been entered against the
applicant, registrant for an exemption, or other person and all
appeals have been exhausted, or the Commission and the ap-
plicant, registrant for an exemption, or other person have entered
into an agreed order relating to the alleged violation.

Proposed new subsection (d) states that, regardless of whether
the person’s name appears or is required to appear on an appli-
cation or registration for an exemption, a person holds a position
of ownership or control in an applicant, registrant for an exemp-
tion, or other person if the person is an officer, director, general
partner, sole owner, or trustee of, or the owner of at least 25
percent of the beneficial interest in the applicant, registrant for
an exemption, or other person, or is the applicant, registrant, or
other person and has been determined by a final judgment or
final administrative order to have exerted actual control over the
applicant, registrant, or other person.

Proposed new subsection (e) provides that the Commission
must approve an application for a license or a registration for
an exemption if all of the following conditions, if applicable, are
met: (1) the conditions that constituted the violation have been
corrected or are being corrected in accordance with a schedule
to which the Commission and the applicant, registrant for an

exemption, or other person have agreed; (2) all administrative,
civil, and criminal penalties have been paid or are being paid in
accordance with a payment schedule to which the Commission
and the applicant, registrant for an exemption, or other person
have agreed; and (3) the application or registration for an
exemption complies with all other requirements of law and
Commission rules.

Proposed new subsection (f) states that the Commission may
issue a license to an applicant or approve a registration for an
exemption for a registrant for a term specified by the Commission
if the license or registration for an exemption is necessary to
remedy a violation of law or Commission rules.

Proposed new subsection (g) states that if the Commission is
prohibited from approving an application for a license or a regis-
tration for an exemption or would be prohibited from doing so if
the applicant, licensee, or registrant for an exemption submitted
an application or registration for an exemption, then the Com-
mission, after notice and opportunity for a hearing, by order may
refuse to renew or may revoke a license or registration for an
exemption issued to the applicant, licensee, or registrant for an
exemption under this chapter. In determining whether to refuse
to renew or to revoke a person’s license or registration for an ex-
emption under this subsection, the Commission must consider
the person’s history of previous violations, the seriousness of
previous violations, any hazard to the health or safety of the pub-
lic, and the demonstrated good faith of the person. If an appli-
cation or registration for an exemption is denied under this sub-
section, the Commission must provide the applicant or registrant
for an exemption with a written statement explaining the reason
for the denial. An order issued under proposed new subsection
(g) must provide the applicant, licensee, or registrant for an ex-
emption a reasonable period to comply with the judgment or or-
der finding the violation before the order takes effect. The Com-
mission’s refusal to renew or revocation of a person’s license or
registration for an exemption under this subsection does not re-
lieve the person of any existing or future duty under law, rules,
or license or registration conditions. On refusal to renew or re-
vocation of a person’s license or registration for an exemption
under this subsection, the person may not perform any activities
under the jurisdiction of the Commission, except as necessary
to remedy a violation of law or Commission rules and as autho-
rized by the Commission under a license or registration for an
exemption issued under subsection (f). A fee tendered in con-
nection with an application or registration for an exemption that
is denied under this section is nonrefundable. The Commission
may not revoke or refuse to renew a license or registration for an
exemption under this subsection if the Commission finds that the
applicant, licensee, or registrant for an exemption has fulfilled the
conditions set out in subsection (e).

Mary McDaniel, Director, Safety Division, and Steve Pitner, Di-
rector, Gas Services Division, have determined that for each year
of the first five years the proposed new section is in effect any fis-
cal implications for state government as a result of enforcing or
administering the new section will be de minimis. The fiscal im-
plications, if any, would be in the form of lost revenue and would
occur as a consequence of an entity being barred from licensure
or registration for exemption because of an unresolved safety
violation. Because these provisions apply only to violations that
occur on or after September 1, 2005, the proposed rule does not
currently apply to any entity; it is not possible to estimate for any
fiscal year whether there will be any entities that will be barred
from LP-gas licensure or registration for exemption because of
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an unresolved safety violation. There are no fiscal implications
for local governments.

Ms. McDaniel and Mr. Pitner have also determined that the
public benefit anticipated as a result of the new section will be
the ability to bar from licensure or registration for exemption for
seven years those entities with unresolved LP-gas safety viola-
tions. This should enhance the safety of the general public with
respect to LP-gas activities.

Texas Government Code, §2006.002, requires a state agency
considering adoption of a rule that would have an adverse eco-
nomic effect on small businesses or micro-businesses to reduce
the effect if doing so is legal and feasible considering the pur-
pose of the statutes under which the rule is to be adopted. Be-
fore adopting a rule that would have an adverse economic effect
on small businesses, a state agency must prepare a statement
of the effect of the rule on small businesses, which must include
an analysis of the cost of compliance with the rule for small busi-
nesses and a comparison of that cost with the cost of compli-
ance for the largest businesses affected by the rule, using cost
for each employee, cost for each hour of labor, or cost for each
$100 of sales.

The Commission assumes that there are LP-gas businesses or
entities that would qualify to register as exempt that meet the
definitions of "micro-business” and "small business" set forth in
Texas Government Code, §2006.001(1) and (2), respectively.
Ms. McDaniel and Mr. Pitner have determined that the pro-
posed new rule could have an adverse economic effect on in-
dividuals, small businesses or micro-businesses, in that an in-
dividual, a small business or a micro-business LP-gas license
applicant or registrant for exemption could be barred from ob-
taining an LP-gas license or from registering for an exemption
because of an unresolved safety violation, either by the applicant
or registrant for an exemption or by a person holding a position of
ownership or control in the applicant or registrant for an exemp-
tion who has held a position of ownership or control in another
person during the seven years preceding the date on which the
application or registration for an exemption is filed and during that
period of ownership or control the other person violated a statute
or Commission rule, order, license, permit, or certificate that re-
lates to safety. In that circumstance, the cost of compliance for
the individual, small business, or micro-business LP-gas license
applicant or registrant for exemption would be the cost of correct-
ing the conditions that constituted the violation and paying all ad-
ministrative, civil, and criminal penalties, or forgoing the ability to
earn revenue by conducting LP-gas activities. These costs will
vary depending on the nature, extent, and severity of the condi-
tions constituting the safety violation and the amount of penalties
and the revenue from LP-gas activities that would be lost. The
Commission does not have data showing the expense for each
employee, the expense for each hour of labor, or the total sales
revenue for any LP-gas business or exempt entity that is an indi-
vidual, small business, or micro-business. Therefore, the Com-
mission is not able to determine the exact cost of compliance
based on the cost for each employee, the cost for each hour of
labor, or the cost for each $100 of sales pursuant to Texas Gov-
ernment Code, §2006.002(c). Further, pursuant to Texas Gov-
ernment Code, §2006.002, the Commission finds that, consider-
ing that the purpose of Texas Natural Resources Code, Chapter
113, is to ensure the safe use of LP-gas, it is not feasible to re-
duce any adverse effect the proposed new rule could have on
individuals, small businesses, or micro-businesses based on the
size of the business. The Commission further finds that Texas
Natural Resources Code, §113.163, as amended by HB 2172,

does not expressly allow the Commission to create any excep-
tion to the prohibition on licensure or registration for exemption
for individuals, small businesses, or micro-businesses.

Comments on the proposal may be submitted to Rules Coor-
dinator, Office of General Counsel, Railroad Commission of
Texas, P.O. Box 12967, Austin, Texas 78711-2967; online at
www.rrc.state.tx.us/rules/commentform.html; or by electronic
mail to rulescoordinator@rrc.state.tx.us. The Commission will
accept comments for 30 days after publication in the Texas
Register. The Commission encourages all interested persons to
submit comments no later than the deadline. The Commission
cannot guarantee that comments submitted after the deadline
will be considered. For further information, call Mr. Richard
Gilbert at (512) 463-6935. The status of Commission rulemak-
ings in progress is available at www.rrc.state.tx.us/rules/pro-
posed.html.

The Commission proposes the new section under Texas Natural
Resources Code, §113.051, which authorizes the Commission
to adopt rules relating to any and all aspects or phases of the
LP-gas industry that will protect or tend to protect the health, wel-
fare, and safety of the general public; and §113.163, as amended
by House Bill 2172, 79th Legislature, Regular Session (2005),
which prohibits the Commission from approving an application
for an LP-gas license or approving a registration for an exemp-
tion from the LP-gas licensing requirements if the applicant or
registrant for an exemption has violated a statute or Commission
rule, order, license, permit, or certificate that relates to safety,
or a person who holds a position of ownership or control in the
applicant or registrant for an exemption has held a position of
ownership or control in another person during the seven years
preceding the date on which the application or registration for an
exemption is filed and during that period of ownership or control
the other person violated a statute or Commission rule, order,
license, permit, or certificate that relates to safety.

Statutory authority: Texas Natural Resources Code, §113.051
and §113.163.

Cross-reference to statute: Texas Natural Resources Code,
Chapter 113.

Issued in Austin, Texas on September 27, 2005.

(& This section implements the provisions of Texas Natural
Resources Code, §113.163, and applies to a violation that occurs on
or after September 1, 2005.

(b) Except as provided by subsections (e) and (f) of this sec-
tion, the Commission may not approve an application for an initial or
renewal license or registration for an exemption under this chapter if:

(1) theapplicant or registrant for an exemption hasviolated
a statute or Commission rule, order, license, permit, or certificate that
relates to safety; or

(2) aperson who holds a position of ownership or control
in the applicant or registrant for an exemption has held a position of
ownership or control in another person during the seven years preced-
ing the date on which the application or registration for an exemption
isfiled and during that period of ownership or control the other person
violated a statute or Commission rule, order, license, permit, or cer-
tificate that relates to safety.

() An applicant, registrant for an exemption, or other person
has committed a violation described by subsection (b) of this section
if:
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(1) afinal judgment or fina administrative order finding
the violation has been entered against the applicant, registrant for an

(4) The Commission’s refusal to renew or revocation of a
person’s license or registration for an exemption under this subsection

exemption, or other person and all appeals have been exhausted; or

(2) the Commission and the applicant, registrant for an ex-
emption, or other person have entered into an agreed order relating to
the alleged violation.

(d) Regardless of whether the person’s name appears or isre-
quired to appear on an application or registration for an exemption, a
person holds a position of ownership or control in an applicant, regis-
trant for an exemption, or other person if the person is:

(1) an officer, director, genera partner, sole owner, or
trustee of, or the owner of at least 25 percent of the beneficial interest
in the applicant, registrant for an exemption, or other person; or

(2) the applicant, registrant, or other person and has been
determined by a fina judgment or fina administrative order to have
exerted actual control over the applicant, registrant, or other person.

(e) The Commission shall approve an application for alicense

does not relieve the person of any existing or future duty under law,
rules, or license or registration conditions.

(5) Onrefusal to renew or revocation of aperson’s license
or registration for an exemption under this subsection, the person may
not perform any activities under the jurisdiction of the Commission
under this chapter, except as necessary to remedy a violation of law
or Commission rules and as authorized by the Commission under a
license or registration for an exemption issued under subsection (f) of
this section.

(6) A fee tendered in connection with an application or
registration for an exemption that is denied under this section is non-
refundable.

(7) The Commission may not revoke or refuse to renew a
license or registration for an exemption under this subsection if the
Commission finds that the applicant, licensee, or registrant for an ex-
emption has fulfilled the conditions set out in subsection (€) of this

or registration for an exemption under this chapter, if all of the follow-
ing conditions, if applicable, are met:

(1) the conditions that constituted the violation have been
corrected or are being corrected in accordance with ascheduleto which
the Commission and the applicant, registrant for an exemption, or other
person have agreed;

(2) al administrative, civil, and crimina penalties have
been paid or are being paid in accordance with a payment schedule
to which the Commission and the applicant, registrant for an exemp-
tion, or other person have agreed; and

(3) the application or registration for an exemption com-
plies with all other requirements of law and Commission rules.

(f) The Commission may issue a license to an applicant de-
scribed by subsection (b) of this section or approve a registration for
an exemption for aregistrant for an exemption described by subsection
(b) of this section for aterm specified by the Commissioniif thelicense
or registration for an exemption is necessary to remedy a violation of
law or Commission rules.

(g) If the Commission is prohibited by subsection (b) of this
section from approving an application for alicense or aregistration for
an exemption or would be proh