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Open Meetings
Statewide agencies and regional agencies that extend into four or more counties post
meeting notices with the Secretary of State.

Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml

Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas.  To request a copy by telephone, please call
463-5561 in Austin. For out-of-town callers our toll-free number is 800-226-7199. Or
request a copy by email: register@sos.state.tx.us

For items not available here, contact the agency directly. Items not found here:
• minutes of meetings
• agendas for local government bodies and regional agencies that extend into fewer

than four counties
• legislative meetings not subject to the open meetings law

The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.
http://www.oag.state.tx.us/opinopen/opengovt.shtml

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).

Additional information about state government may be found here:
http://www.state.tx.us/

...

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



Opinions

Opinion No. GA-0548

The Honorable C. E. "Mike" Thomas, III

Howard County Attorney

Post Of�ce Box 2096

Big Spring, Texas 79721-2096

Re: Authority of a local taxing unit to waive penalties and interest on
taxes that became delinquent as a result of an act or omission of an
of�cer, employee, or agent of the appraisal district (RQ-0555-GA)

S U M M A R Y

Tax Code section 33.011 requires a taxing unit to waive penalties and
authorizes it to waive interest on a delinquent tax if the taxpayer’s fail-
ure to pay the tax before delinquency resulted from an act or omission
of an of�cer, employee, or agent of the taxing unit or the appraisal dis-
trict in which the taxing unit participates and if the tax was paid not
later than the 21st day after the date the taxpayer knew or should have
known of the delinquency. Section 33.011 requires such a request for
a waiver of penalties and interest to be made before the 181st day after
the delinquency date.

Opinion No. GA-0549

The Honorable Susan Combs

Texas Comptroller of Public Accounts

Post Of�ce Box 13528

Austin, Texas 78711-3528

Re: Method of calculating deduction under section 403.302(d)(4),
Government Code, of the total taxable value of school district property
located in a tax increment reinvestment zone (RQ-0570-GA)

S U M M A R Y

Section 403.302(d)(4) of the Government Code requires the Texas
Comptroller of Public Accounts to deduct the total dollar amount
of only the percentage of the captured appraised value of school
district property located in a tax increment reinvestment zone that
corresponds to the percentage of the tax increment actually paid into
the tax increment fund by the school district.

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512)
463-2110.

TRD-200702114
Stacey Napier
Deputy Attorney General
Of¿ce of the Attorney General
Filed: May 30, 2007
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TITLE 4. AGRICULTURE

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 43. TUBERCULOSIS
SUBCHAPTER A. CATTLE AND BISON
4 TAC §43.2

The Texas Animal Health Commission (Commission) proposes
amendments to Chapter 43, §43.2, concerning Tuberculosis.
This proposal adds a new subsection (n) regarding dairy cattle
moving intrastate. The Commission will have a forty-�ve day
comment period for this proposal.

The commission proposes a new subsection (n) which is enti-
tled "Intrastate Movement of Dairy Cattle." The requirement pro-
vides that all dairy cattle being transported within Texas shall be
identi�ed by of�cial identi�cation or identi�cation approved by the
Commission. The reason for the requirement is based on the risk
of tuberculosis exposure from untested dairy cattle for tubercu-
losis.

The United States Department of Agriculture (USDA) recently
approved the state of Texas tuberculosis designation as being
accredited-free. The classi�cation designation by USDA declar-
ing Texas as an accredited free state frees the state from the
tuberculosis testing requirements for Texas cattle moving inter-
state. However in obtaining that status the Commission had all
dairy cattle in Texas tested for Tuberculosis. To ensure that the
state maintains a Tuberculosis Free Status the Commission has
in place a tuberculosis test requirement for dairy cattle entering
Texas. Recently several states, such as New Mexico and Ari-
zona have disclosed tuberculosis in dairy herds raising the risk
and concern for Texas dairy cattle. In order to have any mean-
ingful surveillance for tuberculosis and minimizing the risk of ex-
posure to tuberculosis, identi�cation is the key component to
surveillance. For that purpose the Commission is proposing that
all dairy cattle being transported within Texas shall be identi�ed
by of�cial identi�cation or identi�cation approved by the Com-
mission.

FISCAL NOTE

Mike Jensen, Deputy Director for Administration and Finance,
Texas Animal Health Commission, has determined that for the
�rst �ve-year period the amendments are in effect, there will be
no additional �scal implications for state or local government as
a result of enforcing or administering the amended rule. The �s-
cal impact can not be fully assessed for individuals complying
with the requirements. The agency’s regulatory functions pose
no signi�cant �scal costs to individuals; it will recur de minimis
costs, but such costs are ordinary costs of commerce and doing

intra- and interstate commerce. The requirements are intended
to protect the overall animal health industries in Texas from ex-
posure to diseases and the general cost of compliance with the
requirements is not intended to create a �nancial hardship but
rather be a typical cost of moving animals in commerce without
posing a disease risk. There will be no effect on small or micro
businesses.

PUBLIC BENEFIT NOTE

Mr. Jensen also has determined that for each year of the �rst
�ve years the amendments are in effect, the public bene�t antic-
ipated as a result of enforcing the amendments will be clear and
concise regulations which can be found in one chapter.

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with Government Code, §2001.022, this agency
has determined that the adoption of the amended rule will not
impact local economies and, therefore, did not �le a request for
a local employment impact statement with the Texas Workforce
Commission.

TAKINGS ASSESSMENT

The agency has determined that the proposed governmental
action will not affect private real property. The adoption of the
amended rule is an activity related to the handling of animals, in-
cluding requirements concerning testing, movement, inspection,
identi�cation, reporting disease, and treatment, in accordance
with 4 TAC §59.7, and is, therefore, compliant with the Private
Real Property Preservation Act in Government Code, Chapter
2007.

REQUEST FOR COMMENT

Comments regarding the proposed amendments may be submit-
ted to Delores Holubec, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758, by fax at (512) 719-0721 or
by e-mail at "comment@tahc.state.tx.us." The Commission will
have a forty-�ve day comment period for this proposal.

STATUTORY AUTHORITY

The amendments to §43.2 are proposed under the following
statutory authority as found in Chapter 161 of the Texas Agricul-
ture Code. The Commission is vested by statute, §161.041(a),
with the requirement to protect all livestock, domestic animals,
and domestic fowl from disease. The Commission is authorized,
by §161.041(b), to act to eradicate or control any disease or
agent of transmission for any disease that affects livestock. If
the Commission determines that a disease listed in §161.041 of
this code or an agent of transmission of one of those diseases
exists in a place in this state among livestock, or that livestock
are exposed to one of those diseases or an agent of transmis-
sion of one of those diseases, the Commission shall establish
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a quarantine on the affected animals or on the affected place.
That is found in §161.061.

As a control measure, the Commission by rule may regulate
the movement of animals. The Commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The Commission may require testing, vaccination, or another
epidemiologically sound procedure before or after animals are
moved. That is found in §161.054. An agent of the Commission
is entitled to stop and inspect a shipment of animals or animal
products being transported in this state in order to determine if
the shipment originated from a quarantined area or herd; or de-
termine if the shipment presents a danger to the public health or
livestock industry through insect infestation or through a commu-
nicable or noncommunicable disease. That authority is found in
§161.048.

Section 161.005 provides that the Commission may authorize
the executive director or another employee to sign written in-
struments on behalf of the Commission. A written instrument,
including a quarantine or written notice signed under that au-
thority, has the same force and effect as if signed by the entire
Commission.

Section 161.061 provides that if the Commission determines that
a disease listed in §161.041 of this code or an agency of trans-
mission of one of those diseases exists in a place in this state
or among livestock, exotic livestock, domestic animals, domestic
fowl, or exotic fowl, or that a place in this state where livestock,
exotic livestock, domestic animals, domestic fowl, or exotic fowl
are exposed to one of those diseases or an agency of transmis-
sion of one of those diseases, the Commission shall establish a
quarantine on the affected animals or on the affected place.

No other statutes, articles, or codes are affected by the amend-
ments.

§43.2. General Requirements.

(a) - (m) (No change.)

(n) Intrastate Movement of Dairy Cattle. All dairy cattle being
transported within Texas shall be identi�ed prior to movement with
of�cial identi�cation devise or identi�cation devise approved by the
Commission.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702078
Gene Snelson
General Counsel
Texas Animal Health Commission
Proposed date of adoption: July 23, 2007
For further information, please call: (512) 719-0700

CHAPTER 47. APPROVED PERSONNEL
4 TAC §47.2

The Texas Animal Health Commission (TAHC or Commission)
proposes amendments to Chapter 47, §47.2, concerning Ap-
proved Personnel. This proposal amends the general require-
ments in §47.2. The amendment authorizes an approved veteri-

narian’s technician or other approved employee to operate un-
der the general supervision of a TAHC approved veterinarian to
perform testing for brucellosis at a livestock market. This cor-
responds to the current authorization found in the rules for the
Texas Board of Veterinary Medical Examiners (TBVME). TBVME
has a rule located in 22 TAC §573.10 which provides that "(a)n
approved veterinarian’s technician or other approved employee
may operate under the general supervision of a TAHC approved
veterinarian may perform testing for brucellosis at a livestock
market." This will make the Commission’s rule consistent with
the TBVME rule.

FISCAL NOTE

Mike Jensen, Deputy Executive Director of Administration, Texas
Animal Health Commission, has determined that for the �rst �ve-
year period the amendments are in effect, there will be no sig-
ni�cant �scal implications for state or local government as a re-
sult of enforcing or administering the amended rule. The costs
of pre-testing blood samples for brucellosis prior to shipment to
slaughter are signi�cantly lower than the cost of resources re-
quired to perform trace and testing activities after a positive is
discovered at slaughter. There will be no effect on small or mi-
cro businesses. There will be no effect to individuals required to
comply with the amendments as proposed.

PUBLIC BENEFIT NOTE

Mr. Jensen also has determined that for each year of the �rst
�ve years the amendments are in effect, the public bene�t antic-
ipated as a result of enforcing the amended rule will be more ef-
�cient use of state resources by identifying and segregating any
potential positive animals prior to shipment to slaughter, which
signi�cantly reduces trace and additional herd testing costs.

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with Government Code, §2001.022, this agency
has determined that the proposed amended rule will not impact
local economies.

TAKINGS ASSESSMENT

The agency has determined that the proposed governmental ac-
tion will not affect private real property. The proposed amended
rule is an activity related to the handling of animals, including
requirements concerning testing, movement, inspection, identi-
�cation, reporting of disease, and treatment, in accordance with
4 TAC §59.7, and are, therefore, compliant with the Private Real
Property Preservation Act in Government Code, Chapter 2007.

REQUEST FOR COMMENT

Comments regarding the proposed amendments may be submit-
ted to Dolores Holubec, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758, by fax at (512) 719-0721 or
by e-mail at "comments@tahc.state.tx.us."

STATUTORY AUTHORITY

The amendments to §47.2 are proposed under the following
statutory authority as found in Chapter 161 of the Texas Agricul-
ture Code. The Commission is vested by statute, §161.041(a),
with the requirement to protect all livestock, domestic animals,
and domestic fowl from disease. The Commission is authorized,
by §161.041(b), to act to eradicate or control any disease or
agent of transmission for any disease that affects livestock.
In Chapter 163 there is §163.064, entitled "Testing and Vacci-
nation", which provides that "(o)nly a person approved by the
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commission may perform testing and vaccinating for brucellosis,
regardless of whether the person is a veterinarian."

No other statutes, articles, or codes are affected by the amend-
ments.

§47.2. General Requirements.

This regulation sets the standards for personnel who perform work in
the Texas Bovine Brucellosis Program pursuant to the Texas Agricul-
ture Code, §163.064. Personnel may perform bovine brucellosis work
in Texas as follows.

(1) - (3) (No change.)

(4) An approved veterinarian’s technician or other em-
ployee must work under the direct supervision of an approved
veterinarian while performing brucellosis work as permitted herein
except an approved employee who is only collecting blood samples
on animals to be consigned directly from the ranch to slaughter and
submitting them to the state/federal laboratory for testing may do so
under general supervision. An approved veterinarian’s technician or
other approved employee may operate under the general supervision
of a TAHC approved veterinarian may perform testing for brucellosis
at a livestock market. The approved veterinarian is responsible for
assuring that approved veterinarian’s technicians and other employees
working under his/her supervision comply with all TAHC regulations.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702079
Gene Snelson
General Counsel
Texas Animal Health Commission
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 719-0700

CHAPTER 49. EQUINE
4 TAC §49.4

The Texas Animal Health Commission (Commission) proposes
amendments to Chapter 49, concerning Equine. This proposal
adds new §49.4, regarding reporting and handling requirements
for equine carriers of Equine Viral Arteritis (EVA).

Texas equine producers, veterinarians and livestock health of-
�cials have become increasingly concerned about EVA, which
has recently been detected in New Mexico and Utah this year.
EVA is an infectious viral disease of horses that causes a variety
of clinical symptoms, most signi�cantly abortions. The disease
is transmitted through both the respiratory and reproductive sys-
tems. Many horses are either asymptomatic or exhibit �u-like
symptoms for a short period of time. An abortion in pregnant
mares is often the �rst, and in some cases, the only sign of the
disease. EVA has been con�rmed in a variety of horse breeds,
with the highest infection rate found in adult Standardbreds.

Breeders, racehorse owners, and show horse owners all have
strong economic reasons to prevent and control this disease.
While it does not kill mature horses, EVA can eliminate an en-
tire breeding season by causing numerous mares to abort. In
addition, U.S. horses that test positive for EVA antibodies and
horse semen from EVA-infected horses can be barred from en-

tering foreign countries. While some infected equine exhibit no
signs of disease, owners should be alert and notify their accred-
ited private veterinary practitioner if horses or foals develop signs
of EVA, including fever, depression, diarrhea, coughing or nasal
discharge, or swelling of the legs, body or head.

An Equine Working Group, with representatives of the Quarter
Horse and Thoroughbred industries, the Texas Veterinary Med-
ical Association, the Texas Racing Commission, equine practi-
tioners, along with Commission staff met to discuss and make
recommendations relative to EVA. The Equine Working Group
made recommendations to add some speci�c requirements for
breeding of stallion carriers of EVA.

The Commission proposes a new §49.4, to be entitled, "Equine
Viral Arteritis (EVA): Reporting and Handling of Infected Equine."
In subsection (a) there are EVA classi�cations for reporting pur-
poses. The rule then provides three objective standards for re-
porting an equine as being EVA positive. EVA was recently pro-
posed as a disease, to be reported to the Commission. Texas
Agriculture Code Chapter 161, §161.101 has requirements for a
veterinarian, veterinary diagnostic laboratory or a person having
care, custody, or control of an animal to report speci�ed animal
health diseases. The Commission has reporting requirements
and speci�es speci�c reportable diseases in Chapter 45 of the
Commission’s rules. The proposal of §45.2 was published for
comment in the February 23, 2007 issue of the Texas Register
(32 TexReg 689).

Subsection (b) provides that the owners, managers or caretak-
ers of EVA carrier stallions shall provide written noti�cation, to
owners of mares that are to be bred to the EVA carrier stallion,
either by live cover or arti�cial insemination, that the stallion is a
EVA carrier and that the mare could become infected with EVA
through breeding to the carrier stallion. Also the rule provides
that the Executive Director may restrict movement of equine epi-
demiologically deemed to be a high risk for the spread of EVA.

FISCAL NOTE

Mike Jensen, Deputy Director for Administration and Finance,
Texas Animal Health Commission, has determined that for the
�rst �ve-year period the rule is in effect, there will be no additional
�scal implications for state or local government as a result of
enforcing or administering the rule. There will be no effect on
small or micro businesses. There will be no effect to individuals
required to comply with the rule as proposed.

PUBLIC BENEFIT NOTE

Mr. Jensen also has determined that for each year of the �rst
�ve years the rule is in effect, the public bene�t anticipated as a
result of enforcing the rule will be clear and concise regulations
which can be found in one chapter.

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with Government Code, §2001.022, this agency
has determined that the adoption of the rule will not impact lo-
cal economies and, therefore, did not �le a request for a local
employment impact statement with the Texas Workforce Com-
mission.

TAKINGS ASSESSMENT

The agency has determined that the proposed governmental ac-
tion will not affect private real property. The adoption of the rule
is an activity related to the handling of animals, including re-
quirements concerning testing, movement, inspection, identi�-
cation, reporting disease, and treatment, in accordance with 4
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TAC §59.7, and is, therefore, compliant with the Private Real
Property Preservation Act in Government Code, Chapter 2007.

REQUEST FOR COMMENT

Comments regarding the proposal may be submitted to Delores
Holubec, Texas Animal Health Commission, 2105 Kramer Lane,
Austin, Texas 78758, by fax at (512) 719-0721 or by e-mail at
"comment@tahc.state.tx.us."

STATUTORY AUTHORITY

The new section is proposed under the following statutory au-
thority as found in Chapter 161 of the Texas Agriculture Code.
The Commission is vested by statute, §161.041(a), with the re-
quirement to protect all livestock, domestic animals, and do-
mestic fowl from disease. The Commission is authorized, by
§161.041(b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the Com-
mission determines that a disease listed in §161.041 of this code
or an agent of transmission of one of those diseases exists in a
place in this state among livestock, or that livestock are exposed
to one of those diseases or an agent of transmission of one of
those diseases, the Commission shall establish a quarantine on
the affected animals or on the affected place. That is found in
§161.061.

As a control measure, the Commission by rule may regulate
the movement of animals. The Commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The Commission may require testing, vaccination, or another
epidemiologically sound procedure before or after animals are
moved. That is found in §161.054. An agent of the Commission
is entitled to stop and inspect a shipment of animals or animal
products being transported in this state in order to determine if
the shipment originated from a quarantined area or herd; or de-
termine if the shipment presents a danger to the public health or
livestock industry through insect infestation or through a commu-
nicable or noncommunicable disease. That authority is found in
§161.048.

Section 161.005 provides that the Commission may authorize
the executive director or another employee to sign written in-
struments on behalf of the Commission. A written instrument,
including a quarantine or written notice signed under that au-
thority, has the same force and effect as if signed by the entire
Commission.

Section 161.061 provides that if the Commission determines that
a disease listed in §161.041 of this code or an agency of trans-
mission of one of those diseases exists in a place in this state
or among livestock, exotic livestock, domestic animals, domestic
fowl, or exotic fowl, or that a place in this state where livestock,
exotic livestock, domestic animals, domestic fowl, or exotic fowl
are exposed to one of those diseases or an agency of transmis-
sion of one of those diseases, the Commission shall establish a
quarantine on the affected animals or on the affected place.

No other statutes, articles, or codes are affected by the new rule.

§49.4. Equine Viral Arteritis (EVA): Reporting and Handling of In-
fected Equine.

(a) EVA classi�cation for reporting purposes:

(1) Carrier Stallion. A stallion that has been determined
through virus isolation, positive PCR tests on semen, breeding to naive
mares or any combination of procedures to shed EVA virus in semen.

(2) EVA caused abortion. An abortion in mares which has
been determined to have been caused by EVA virus through a combi-
nation of clinical symptoms and laboratory procedures, including virus
isolation or positive PCR tests on fetal tissues or placenta.

(3) EVA respiratory disease. A respiratory disease deter-
mined to have been caused by EVA virus through a combination of
clinical history, clinical symptoms and laboratory results, including
positive PCR test results on naso-pharyngeal or conjunctival swabs, or
whole blood; virus isolation; or four-fold increase in serological titers
on blood samples collected 14 to 21 days apart.

(b) The owners, managers or caretakers of EVA carrier stal-
lions shall provide written noti�cation, to owners of mares that are to
be bred to the EVA carrier stallion, either by live cover or arti�cial in-
semination, that the stallion is a EVA carrier and that the mare could
become infected with EVA through breeding to the carrier stallion.

(c) The Executive Director may restrict movement of equine
epidemiologically deemed to be a high risk for the spread of EVA.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702080
Gene Snelson
General Counsel
Texas Animal Health Commission
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 719-0700

CHAPTER 51. ENTRY REQUIREMENTS
4 TAC §§51.3, 51.8, 51.9, 51.13, 51.15

The Texas Animal Health Commission (Commission) proposes
amendments to Chapter 51, Entry Requirements, §§51.3, 51.8,
51.9, 51.13 and 51.15. The purpose of the amendments to
Chapter 51 is to provide new entry requirements as well as clar-
ify existing entry requirement for animals entering Texas from out
of state. The Commission will have a forty-�ve day comment pe-
riod for this proposal.

The Commission adds the term "beef" to §51.3(a) which has ex-
ceptions for having an entry permit and a certi�cate of veterinary
inspection. The term is added to subsection (a)(2), (4), (5) and
(8) to clarify and ensure that only beef cattle, not dairy cattle,
qualify for the exceptions.

The Commission is amending entry requirements regarding cat-
tle as found in §51.8(a). In subsection (a) there are entry re-
quirements for Brucellosis. The Commission recently amended
the requirements for brucellosis to provide that all cattle being
shipped to a feedyard prior to slaughter shall be of�cially indi-
vidually identi�ed with a permanent identi�cation device prior to
leaving the state of origin. However the entry requirement is fo-
cused on cattle which are Brucellosis test eligible. Test eligible
cattle are cattle which are parturient or postparturient 18 months
of age and over (as evidenced by the loss of the �rst pair of
temporary incisor teeth), except steers and spayed heifers. The
Commission is adding that de�nition to clarify the entry require-
ment.
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Also in §51.8(b)(3) there are entry requirements for all sexually
intact dairy cattle. The requirements are focused on tuberculo-
sis test for entry into Texas. The Commission put these require-
ments in place in order to protect the Texas dairy cattle industry
where Tuberculosis is a risk. This risk and concern is further
demonstrated by the fact that several other states have recently
disclosed tuberculosis in dairy herds. The greatest concern is
New Mexico with a signi�cant amount of movement of cattle be-
tween both states. The Commission has in place a tuberculo-
sis test requirement with the test eligible age as indicated at six
months. However the tuberculosis test can be done on an ani-
mal from two months of age and up. There is a fairly signi�cant
amount of movement of animals which are less than six months
of age. Dairies located in the Texas Panhandle and in New Mex-
ico will ship their baby heifers to a facility where they can be
grown as replacement heifers and return to their dairy farm of
origin. These animals may go from one state to another before
the age of two months. Because these animals are commingled
with other heifers from other facilities which creates a risk for
tuberculosis spread. It is imperative that the animals be tested
prior to return. To address this issue and concern the Commis-
sion is lowering the test eligible age for tuberculosis testing from
six months to two months.

Also the Commission is adding a new test requirement for M
branded roping steers entering from another state. The Com-
mission currently requires that all M branded roping steers have
an annual test with them when participating in shows, fairs and
exhibitions. However, the animals are not currently required to
have a tuberculosis test when entering Texas from another state.
The Commission is adding a new subsection (b)(4) which will
provide that "all "M" brand steers, which are recognized as po-
tential rodeo and/or roping stock, being imported into Texas from
another state shall be accompanied by a certi�cate of veterinary
inspection which indicates that the animal(s) were tested nega-
tive for tuberculosis within twelve months prior to entry into the
state."

In §51.9 the Commission is clarifying the requirement that exotic
swine must be tested for brucellosis and pseudorabies.

Regarding §51.13 the Commission is adding entry requirements
for equine or semen of equine are positive for Equine Viral Ar-
teritis (EVA). The Commission is currently amending Chapter
45, concerning Reportable Diseases to require the reporting of
known positives for EVA and Equine Herpes Virus-1 (EHV-1).
Texas Agriculture Code Chapter 161, §161.101 provide require-
ments related to the duty of a veterinarian, veterinary diagnostic
laboratory or a person having care, custody, or control of an ani-
mal to report speci�ed animal health diseases. The Commission
has promulgated reporting requirements and speci�es speci�c
reportable diseases in Chapter 45 of the Commission’s rules.

Texas equine producers, veterinarians and livestock health of-
�cials have become increasingly concerned about EVA, which
has recently been detected in New Mexico and Utah this year.
EVA is an infectious viral disease of horses that causes a variety
of clinical symptoms, most signi�cantly abortions. The disease
is transmitted through both the respiratory and reproductive sys-
tems. Many horses are either asymptomatic or exhibit �u-like
symptoms for a short period of time. An abortion in a pregnant
mares is often the �rst, and in some cases, the only sign of the
disease. EVA has been con�rmed in a variety of horse breeds,
with the highest infection rate found in adult Standardbreds.

Breeders, racehorse owners, and show horse owners all have
strong economic reasons to prevent and control this disease.

While it does not kill mature horses, EVA can eliminate an en-
tire breeding season by causing numerous mares to abort. In
addition, U.S. horses that test positive for EVA antibodies and
horse semen from EVA-infected horses can be barred from en-
tering foreign countries. While some infected equine exhibit no
signs of disease, owners should be alert and notify their accred-
ited private veterinary practitioner if horses or foals develop signs
of EVA, including fever, depression, diarrhea, coughing or nasal
discharge, or swelling of the legs, body or head.

An Equine Working Group, with representatives of the Quarter
Horse and Thoroughbred industries, the Texas Veterinary Med-
ical Association, the Texas Racing Commission, equine practi-
tioners, along with Commission staff met to discuss and make
recommendations relative to EVA. The Equine Working Group
made recommendations to add some speci�c requirements for
equine and semen of equine which are positive or potentially ex-
posed to EVA and want to enter Texas.

The recommendations, as they relate to entry requirements are:
1) develop importation regulations that require persons selling
EVA carrier stallions from another state or country to a buyer
in Texas, or a person otherwise importing a carrier stallion into
Texas to notify the buyer or receiver of the stallion, in writing,
that the stallion is an EVA carrier stallion; 2) develop importation
regulations to require owners of EVA carrier stallions who ship
semen from the carrier stallion into Texas to notify, in writing,
the owners or managers of mares to be inseminated that the
semen is from an EVA carrier stallion and that the mare could
become EVA infected through insemination with infective semen;
and 3) develop importation regulations which prohibit entry of
equine that originate from a quarantined area, assure that equine
being imported do not exhibit clinical signs of EVA, and equine
being imported have a rectal temperature of 101° F or less at
the time of examination for entry. The Commission adds those
recommendations to §51.13 by adding a new subsection (c) with
those speci�c requirements.

Regarding §51.15 which has test requirements for Poultry. Cur-
rently the Commission has avian in�uenza test requirements for
poultry entering Texas. The Commission is deleting the test
term Directigen as the designated test and replacing it with the
RRT-PCR test.

Before the development of the RRT-PCR test to detect avian
in�uenza in poultry, the Directigen test was the only alterna-
tive to serology for determining the avian in�uenza health status
of poultry. The Directigen test, approved for detecting virus in
humans, never received approval for use as a test for poultry;
RRT-PCR is approved for testing poultry. Therefore the TAHC
is proposing to delete the reference to Directigen in §51.15 and
add RRT-PCR as an approved test.

Although never approved for detecting avian in�uenza virus in
poultry, the Directigen test, a test designed for use in human
testing, was the only alternative to serology for determining the
avian in�uenza health status of poultry, prior to the development
of the RRT-PCR test. The RRT-PCR is a reliable test and is
approved for detecting the virus in poultry. Therefore the TAHC
is proposing to delete the reference to Directigen in §51.15 and
add RRT-PCR as an approved test.

FISCAL NOTE

Mike Jensen, Deputy Director for Administration and Finance,
Texas Animal Health Commission, has determined that for the
�rst �ve-year period the amendments are in effect, there will be
no additional �scal implications for state or local government as
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a result of enforcing or administering the amended rules. The
�scal impact can not be fully assessed on individuals complying
with the requirements. The agency’s regulatory functions pose
no signi�cant �scal costs to individuals; it will recur de minimis
costs, but such costs are ordinary costs of commerce and doing
intra- and interstate commerce. The requirements are intended
to protect the overall animal health industries in Texas from ex-
posure to diseases and the general cost of compliance with the
requirements is not intended to create a �nancial hardship but
rather be a typical cost of moving animals in commerce without
posing a disease risk. There will be no effect on small or micro
businesses.

PUBLIC BENEFIT NOTE

Mr. Jensen also has determined that for each year of the �rst
�ve years the amendments are in effect, the public bene�t an-
ticipated as a result of enforcing the amended rules will be clear
and concise regulations which can be found in one chapter.

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with Government Code, §2001.022, this agency
has determined that the adoption of the amended rules will not
impact local economies and, therefore, did not �le a request for
a local employment impact statement with the Texas Workforce
Commission.

TAKINGS ASSESSMENT

The agency has determined that the proposed governmental ac-
tion will not affect private real property. The adoption of the
amended rules is an activity related to the handling of animals, in-
cluding requirements concerning testing, movement, inspection,
identi�cation, reporting of disease, and treatment, in accordance
with 4 TAC §59.7, and is, therefore, compliant with the Private
Real Property Preservation Act in Government Code, Chapter
2007.

REQUEST FOR COMMENT

Comments regarding the proposed amendments may be submit-
ted to Delores Houlbec, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758, by fax at (512) 719-0721 or
by e-mail at "comments@tahc.state.tx.us." The Commission will
have a forty-�ve day comment period for this proposal.

STATUTORY AUTHORITY

The amendments are proposed under the following statutory au-
thority as found in Chapter 161 of the Texas Agriculture Code.
The Commission is vested by statute, §161.041(a), with the re-
quirement to protect all livestock, domestic animals, and do-
mestic fowl from disease. The Commission is authorized, by
§161.041(b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the Com-
mission determines that a disease listed in §161.041 of this code
or an agent of transmission of one of those diseases exists in a
place in this state among livestock, or that livestock are exposed
to one of those diseases or an agent of transmission of one of
those diseases, the Commission shall establish a quarantine on
the affected animals or on the affected place. That authority is
found in §161.061.

As a control measure, the Commission, by rule may regulate
the movement of animals. The Commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The Commission may require testing, vaccination, or another

epidemiologically sound procedure before or after animals are
moved. That authority is found in §161.054. An agent of the
Commission is entitled to stop and inspect a shipment of ani-
mals or animal products being transported in this state in order to
determine if the shipment originated from a quarantined area or
herd; or determine if the shipment presents a danger to the public
health or livestock industry through insect infestation or through
a communicable or noncommunicable disease. That authority is
found in §161.048.

Section 161.005 provides that the Commission may authorize
the executive director or another employee to sign written in-
struments on behalf of the Commission. A written instrument,
including a quarantine or written notice signed under that au-
thority, has the same force and effect as if signed by the entire
Commission.

Section 161.061 provides that if the Commission determines that
a disease listed in §161.041 of this code or an agency of trans-
mission of one of those diseases exists in a place in this state
or among livestock, exotic livestock, domestic animals, domestic
fowl, or exotic fowl, or that a place in this state where livestock,
exotic livestock, domestic animals, domestic fowl, or exotic fowl
are exposed to one of those diseases or an agency of transmis-
sion of one of those diseases, the Commission shall establish
a quarantine on the affected animals or on the affected place.
Section 161.101 provides that the Commission may require a
veterinarian, a veterinary diagnostic laboratory, or a person hav-
ing care, custody, or control of an animal to report the existence
of speci�c diseases among livestock, exotic livestock, bison, do-
mestic fowl, or exotic fowl.

No other statutes, articles, or codes are affected by the amend-
ments.

§51.3. Exceptions.

(a) Exceptions for a certi�cate of veterinary inspection and en-
try permit.

(1) (No change.)

(2) Beef Cattle 18 months of age and over entering from
other than a farm-of-origin may be moved to slaughter, to a designated
pen, or to a quarantined feedlot when accompanied by a VS 1-27 Form
on which each animal is individually identi�ed. Brucellosis test data
shall be written on the VS 1-27 Form which includes the test date and
results;

(3) (No change.)

(4) Beef steers [Steers], spayed heifers, beef cattle under 18
months of age, delivered to slaughter and accompanied by a waybill or
to a livestock market by the owner or consigned there and accompanied
by a waybill;

(5) Beef steers, spayed heifers and beef cattle under 18
months of age delivered to a feedlot for feeding for slaughter by the
owner or consigned there and accompanied by a waybill;

(6) - (7) (No change.)

(8) Beef steers [Steers], spayed heifers, and beef cattle un-
der 18 months of age originating in New Mexico which are accompa-
nied by a New Mexico of�cial certi�cate of livestock inspection.

(9) (No change.)

(b) - (c) (No change.)

§51.8. Cattle.
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(a) Brucellosis requirements. All cattle must meet the require-
ments contained in §35.4 of this title (relating to Entry, Movement and
Change of Ownership). Cattle, which are parturient, postparturient,
or 18 months of age and over (as evidenced by the loss of the �rst
pair of temporary incisor teeth), except steers and spayed heifers, being
shipped to a feedyard prior to slaughter shall be of�cially individually
identi�ed with a permanent identi�cation device prior to leaving the
state of origin.

(b) Tuberculosis requirements.

(1) - (2) (No change.)

(3) All sexually intact dairy cattle, that are two (2) [6]
months of age or older may enter provided that they are of�cially
identi�ed, and are accompanied by a certi�cate stating that they were
negative to an of�cial tuberculosis test conducted within 60 days
prior to the date of entry. All sexually intact dairy cattle that are less
than two (2) [six] months of age must obtain a entry permit from the
Commission, as provided in §51.2(a) of this title (relating to General
Requirements), to a designated facility where the animals will be
held until they are tested negative at the age of two (2) [six] months.
Animals which originate from a tuberculosis accredited herd, and/or
animals moving directly to an approved slaughtering establishment
are exempt from the test requirement. Dairy cattle delivered to an
approved feedlot for feeding for slaughter by the owner or consigned
there and accompanied by certi�cate of veterinary inspection with a
entry permit issued by the commission are exempt from testing unless
from a restricted herd. In addition all sexually intact dairy cattle
originating from a state or area with anything less than a tuberculosis
free state status shall be tested negative for tuberculosis in accordance
with the appropriate requirements for states or areas with a status
as provided by Title 9 of the Code of Federal Regulations, Part 77,
Sections 77.10 through 77.19, for that status, prior to entry with results
of the test recorded on the certi�cate of veterinary inspection.

(4) All "M" brand steers, which are recognized as potential
rodeo and/or roping stock, being imported into Texas from another state
shall be accompanied by a certi�cate of veterinary inspection which
indicates that the animal(s) were tested negative for tuberculosis within
twelve months prior to entry into the state.

(5) [(4)] All other cattle from foreign countries, foreign
states, or areas within foreign countries de�ned by the Commission,
with comparable tuberculosis status, would enter by meeting the re-
quirements for a state with similar status as stated in paragraphs (1),
(2) and (3) of this subsection.

(6) [(5)] All sexually intact cattle, from any foreign country
or part thereof with no recognized comparable Tuberculosis status.

(A) To be held for purposes other than for immediate
slaughter or feeding for slaughter in a quarantined feedlot or desig-
nated pen, must be tested at the port of entry into Texas under the su-
pervision of the port veterinarian, and shall be under quarantine on the
�rst premise of destination in Texas pending a negative tuberculosis
test no earlier than 120 days and no later than 180 days after arrival.
The test will be performed by a veterinarian employed by the TAHC or
APHIS/VS.

(B) When destined for feeding for slaughter in a quaran-
tined feedlot or designated pen, cattle must be tested at the port-of-en-
try into Texas under the supervision of the port veterinarian; moved di-
rectly to the quarantined feedlot or designated pen only in sealed trucks;
accompanied with a VS 1-27 permit issued by TAHC or USDA person-
nel; and "S" branded prior to or upon arrival at the feedlot.

(7) [(6)] Cattle originating from Mexico.

(A) All sexually intact cattle shall meet the require-
ments provided for in paragraph (6) [(5)] of this subsection.

(B) Steers and spayed heifers from Mexico shall meet
the federal importation requirements as provided in Title 9 of the Code
of Federal Regulations, Part 93, Section 93.427, regarding importation
of cattle from Mexico. In addition to the federal requirements, steers
and spayed heifers must be moved under permit to an approved pas-
ture, approved feedlot, quarantined feedlot, designated pen or approved
pens.

(C) Cattle utilized as rodeo and/or roping stock shall
meet the requirements set out in paragraph (6) [(5)](A) of this subsec-
tion and the applicable requirement below:

(i) All sexually intact cattle shall be retested annu-
ally for tuberculosis at the owner’s expense and the test records shall
be maintained with the animal and available for review.

(ii) All sexually neutered horned cattle imported
from Mexico are recognized as potential rodeo and/or roping stock
and must:

(I) be tested for tuberculosis at the port of entry
under the supervision of the USDA port veterinarian, and

(II) be moved by permit to a premise of desti-
nation and remain under Hold-Order, which restricts movement, until
permanently identi�ed by methods approved by the commission, and
retested for tuberculosis between 60 and 120 days after entry at the
owner’s expense. The cattle may be allowed movement to and from
events/activities in which commingling with other cattle will not occur
and with speci�c permission by the TAHC until con�rmation of the
negative post entry retest for tuberculosis can be conducted, and

(III) be retested for tuberculosis annually at the
owner’s expense and the test records shall be maintained with the ani-
mal and available for review.

(D) Regardless of reproductive status, test history, or
Mexican State of origin, Holstein and Holstein cross cattle are prohib-
ited from entering Texas.

(E) All cattle moved into Texas from Mexico shall be
identi�ed with an "M" brand prior to moving to a destination in Texas.

(F) A copy of the certi�cate issued by an authorized in-
spector of the United States Department of Agriculture, Animal and
Plant Health Inspection Service, for the movement of Mexico cattle
into Texas must accompany such animals to their �nal destination in
Texas, or so long as they are moving through Texas.

§51.9. Exotic Livestock and Fowl.

(a) Exotic Livestock. The following named species entering
the State of Texas shall meet the speci�c requirements in paragraphs
(1) - (4) of this subsection:

(1) - (3) (No change.)

(4) Exotic Swine--Tested negative to pseudorabies and
brucellosis within 30 days prior to entry or originate from a brucellosis
validated free and psuedorabies quali�ed free herd, in addition to an
entry permit and a certi�cate of veterinary inspection. [See §51.14 of
this chapter (relating to Entry Requirements for Swine.]

(b) (No change.)

§51.13. Equine.

(a) - (b) (No change.)

(c) Equine Viral Arteritis (EVA):
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(1) Owners, shippers or exporters of EVA carrier stallions,
as de�ned in §49.4 of this title (relating to Equine Viral Arteritis (EVA):
Reporting and Handling for Breeding of Infected Equine), which are to
be imported into Texas, shall notify the buyer or receiver of the stal-
lion, in writing, prior to shipment into the state, that the stallion is an
EVA carrier stallion. The equine shall be accompanied by a certi�cate
veterinary inspection , on which the carrier status of the stallion is no-
tated.

(2) Owners of EVA carrier stallions, who intend to ship se-
men from the carrier stallion into Texas, shall notify, in writing, the
owners, managers or caretakers of mares to be inseminated that the se-
men is from an EVA carrier stallion and that the mare could become
EVA infected through insemination with infective semen.

(3) Any equine that originate from an area quarantined, ex-
cluding a quarantined facility, for EVA, must be accompanied by a cer-
ti�cate of veterinary inspection which states that the animal does not
exhibit clinical signs of EVA, and that the equine had a rectal tempera-
ture of 101° F. or less at the time of examination for entry. EVA carrier
stallions shall also comply with paragraph (1) of this subsection.

§51.15. Poultry.

(a) (No change.)

(b) Live domestic poultry, except those entering for slaughter
and processing at a slaughter facility owned or operated by the owner
of the poultry entering, may enter Texas only under the following cir-
cumstances:

(1) - (2) (No change.)

(3) The domestic poultry originate from a �ock in which a
minimum of 30 birds, 4 weeks of age or older, or the complete �ock,
if fewer than 30, are serologically negative to an Enzyme Linked Im-
munosorbent Assay (ELISA) or Agar Gel Immunodiffusion (AGID)
test for Avian In�uenza within 30 days of entry or a minimum of 10
birds (e.g. two pools of 5 birds per house) are tested negative on tra-
chea swabs to a real-time reverse-transcriptase polymerase chain reac-
tion (RRT-PCR) [Directigen (R)] test within 30 days of entry or nega-
tive to other tests approved by the Commission; the shipment shall be
accompanied by a Certi�cate of Veterinary Inspection listing the gen-
eral description of the birds, test date, test results, and name of testing
laboratory.

(4) Live domestic poultry from states affected with Avian
In�uenza may enter Texas for slaughter and processing only under the
following circumstances: A minimum of 30 birds per �ock are serolog-
ically negative to an ELISA or AGID test for Avian In�uenza within 72
hours of entry, or a minimum of 10 birds (e.g., two pools of 5 birds per
house) are tested negative on tracheal swabs to a RRT-PCR [Directigen
(R)] test within 72 hours of entry or negative to other tests approved by
the TAHC, and speci�c written permission has been granted.

(5) (No change.)

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702081
Gene Snelson
General Counsel
Texas Animal Health Commission
Proposed date of adoption: July 23, 2007
For further information, please call: (512) 719-0700

CHAPTER 53. MARKET REGULATION
4 TAC §53.5

The Texas Animal Health Commission (TAHC or Commission)
proposes amendments to Chapter 53, concerning Market Reg-
ulation. This proposal amends §53.5 regarding market record-
keeping.

Recently a Brucellosis Eradication Working Group (BEWG) was
formed to review the brucellosis program; identify challenges
and inconsistencies in the Texas brucellosis program; and make
recommendations to the Commission for completion of the bru-
cellosis eradication program in Texas. The group consisted of
representatives from the cattle and marketing industries, veteri-
nary practitioners, USDA and TAHC. The BEWG met two times
to review and discuss the Brucellosis program and identi�ed
items and issues needing further deliberation. There was dis-
cussion on length of time records should be kept. The Sub-
committee recommendation was to extend the record-keeping
requirement to seven years, since almost everyone must cur-
rently keep some records for seven years. Members did not be-
lieve that the extra retention time would pose a signi�cant bur-
den. The extended time requirement will aid in identifying the
sources and movements of animals that have long incubating
diseases. Also they recommend that the name, address and ve-
hicle license plate number be recorded on market check-in doc-
uments for all livestock checked in for sale at livestock markets.
The Commission proposes those changes to §53.5.

FISCAL NOTE

Mike Jensen, Deputy Director for Administration and Finance,
Texas Animal Health Commission, has determined that for the
�rst �ve-year period the amendments are in effect, there will be
no additional �scal implications for state or local government as
a result of enforcing or administering the amended rule. There
will be no effect on small or micro businesses. There will be no
effect to individuals required to comply with the amendments as
proposed.

PUBLIC BENEFIT NOTE

Mr. Jensen also has determined that for each year of the �rst
�ve years the amendments are in effect, the public bene�t antic-
ipated as a result of enforcing the amendments will be clear and
concise regulations which can be found in one chapter.

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with Government Code, §2001.022, this agency
has determined that the adoption of the amended rule will not
impact local economies and, therefore, did not �le a request for
a local employment impact statement with the Texas Workforce
Commission.

TAKINGS ASSESSMENT

The agency has determined that the proposed governmental
action will not affect private real property. The adoption of the
amended rule is an activity related to the handling of animals, in-
cluding requirements concerning testing, movement, inspection,
identi�cation, reporting disease, and treatment, in accordance
with 4 TAC §59.7, and is, therefore, compliant with the Private
Real Property Preservation Act in Government Code, Chapter
2007.

REQUEST FOR COMMENT

32 TexReg 3092 June 8, 2007 Texas Register



Comments regarding the proposed amendments may be submit-
ted to Delores Holubec, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758, by fax at (512) 719-0721 or
by e-mail at "comment@tahc.state.tx.us."

STATUTORY AUTHORITY

The amendments to §53.5 are proposed under the following
statutory authority as found in Chapter 161 of the Texas Agricul-
ture Code. The Commission is vested by statute, §161.041(a),
with the requirement to protect all livestock, domestic animals,
and domestic fowl from disease. The Commission is authorized,
by §161.041(b), to act to eradicate or control any disease or
agent of transmission for any disease that affects livestock. If
the Commission determines that a disease listed in §161.041 of
this code or an agent of transmission of one of those diseases
exists in a place in this state among livestock, or that livestock
are exposed to one of those diseases or an agent of transmis-
sion of one of those diseases, the Commission shall establish
a quarantine on the affected animals or on the affected place.
That is found in §161.061.

As a control measure, the Commission by rule may regulate
the movement of animals. The Commission may restrict the in-
trastate movement of animals even though the movement of the
animals is unrestricted in interstate or international commerce.
The Commission may require testing, vaccination, or another
epidemiologically sound procedure before or after animals are
moved. That is found in §161.054. An agent of the Commission
is entitled to stop and inspect a shipment of animals or animal
products being transported in this state in order to determine if
the shipment originated from a quarantined area or herd; or de-
termine if the shipment presents a danger to the public health or
livestock industry through insect infestation or through a commu-
nicable or noncommunicable disease. That authority is found in
§161.048.

Section 161.005 provides that the Commission may authorize
the executive director or another employee to sign written in-
struments on behalf of the Commission. A written instrument,
including a quarantine or written notice signed under that au-
thority, has the same force and effect as if signed by the entire
Commission.

Section 161.061 provides that if the Commission determines that
a disease listed in §161.041 of this code or an agency of trans-
mission of one of those diseases exists in a place in this state
or among livestock, exotic livestock, domestic animals, domestic
fowl, or exotic fowl, or that a place in this state where livestock,
exotic livestock, domestic animals, domestic fowl, or exotic fowl
are exposed to one of those diseases or an agency of transmis-
sion of one of those diseases, the Commission shall establish a
quarantine on the affected animals or on the affected place.

No other statutes, articles, or codes are affected by the amend-
ments.

§53.5. Market Recordkeeping.
(a) A market must maintain records of all cattle consigned to

the market [that are parturient or postparturient or 18 months of age
or older]. The records must show the buyer’s and seller’s names and
addresses, county of origin of the cattle, number of animals, delivery
vehicle license number, and a description of each animal including sex,
age, color, breed, brand, and individual identi�cation such as eartag,
bangle tag, backtag, tattoo, or �rebrand. Such records must be main-
tained for a minimum of seven [two] years after the date of the transac-
tion and must be made available for inspection by Texas Animal Health
Commission (TAHC) representatives.

(b) A market must maintain records of all swine sold includ-
ing the buyer’s and seller’s names and addresses, county of origin of
the swine, number of animals, delivery vehicle license number, and a
description of each animal, including sex, age, color, breed, and indi-
vidual identi�cation such as eartag, bangle tag, earnotch, backtag, or
slap tattoo. Such records must be maintained for a minimum of seven
[two] years after the date of the transaction and must be made available
for inspection by TAHC representatives.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702082
Gene Snelson
General Counsel
Texas Animal Health Commission
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 719-0700

CHAPTER 59. GENERAL PRACTICES AND
PROCEDURES
4 TAC §59.8

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the of�ces of
the Texas Animal Health Commission or in the Texas Register of�ce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Animal Health Commission (Commission) proposes
the repeal of §59.8, concerning a Memorandum of Understand-
ing (MOU) with Travis County. The Commission proposes to
terminate the MOU. The MOU authorizes and permits the Travis
County Sheriff’s Department to check health certi�cates during
the performance of their other duties. The MOU is speci�cally
authorized by §161.052 of the Texas Agriculture Code. The
MOU was originally executed at the request of the Travis County
Sheriff’s Department in 2000. The statute requires that both en-
tities reaf�rm the MOU on an annual basis. During the renewal
process the Travis County Sheriff’s Department determined that
they did not want to maintain the MOU and asked to have it re-
scinded. The Travis County Commissioner’s Court at their Feb-
ruary 6, 2007 meeting voted to terminate the MOU. That ac-
tion can be found in the Travis County Minutes available on-
line as item Number 23 at http://www.co.travis.tx.us/commission-
ers_court/minutes/2007/02/070206vs.pdf.

FISCAL NOTE

Mike Jensen, Assistant Executive Director of Administration,
Texas Animal Health Commission, has determined for the �rst
�ve-year period the repeal is in effect, there will be no additional
�scal implications for state or local government as a result of
enforcing or administering the repeal. Implementation of this
repeal poses no signi�cant �scal impact on small or micro-busi-
nesses. There will be no effect to individuals required to comply
with the repeal as proposed.

PUBLIC BENEFIT NOTE

Mr. Jensen also has determined that for each year of the �rst �ve
years the repeal is in effect, the public bene�t anticipated as a
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result of enforcing the repeal will be that the program will re�ect
the proposed national standard.

LOCAL EMPLOYMENT IMPACT STATEMENT

In accordance with Government Code, §2001.022, this agency
has determined that the proposed repeal will not impact local
economies and, therefore, did not �le a request for a local em-
ployment impact statement with the Texas Workforce Commis-
sion.

TAKINGS ASSESSMENT

The agency has determined that the proposed governmental ac-
tion will not affect private real property. These proposed repeal
is an activity related to the handling of animals, including require-
ments concerning testing, movement, inspection, identi�cation,
reporting of disease, and treatment, in accordance with 4 TAC
§59.7, and is, therefore, compliant with the Private Real Prop-
erty Preservation Act in Government Code, Chapter 2007.

REQUEST FOR COMMENT

Comments regarding the proposed repeal may be submitted
to Dolores Holubec, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758, by fax at (512) 719-0721 or
by e-mail at "comments@tahc.state.tx.us."

STATUTORY AUTHORITY

The repeal is proposed under the Texas Agriculture Code, Chap-
ter 161, §161.041(a) and (b), and §161.046 which authorizes the
Commission to promulgate rules in accordance with the Texas
Agriculture Code. Section 161.052 authorizes the Commission
to adopt a joint memorandum of understanding that includes
provisions under which the sheriff of that county or the sheriff’s
deputies are to check for health papers and permits.

No other statutes, articles, or codes are affected by the repeal.

§59.8. Memorandum of Understanding on Cooperation with the
Travis County Commissioners Court.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702083
Gene Snelson
General Counsel
Texas Animal Health Commission
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 719-0700

TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 60. COMPLIANCE ADMINISTRA-
TION
SUBCHAPTER A. COMPLIANCE
MONITORING
10 TAC §60.17

The Texas Department of Housing and Community Affairs pro-
poses amendments to §60.17, concerning Utility Allowances.
The amendments are necessary to meet certain requirements
of the Internal Revenue Service found in the 2007 Form 8823
Audit Guide. The Guide allows rental property owner-tax payers
to calculate utility allowances for rent-restricted units in buildings
based upon an average of the actual use of similarly constructed
and sized units in the building using actual utility usage data and
rates. The Guide requires that state agencies assure that the
methodology is reasonable and computed accurately. The pro-
posed amendments to subsections (c), (d), and (e) set forth a
methodology that the Department considers to be reasonable
and that results in an accurately computed utility allowance.

Michael Gerber, Executive Director, has determined that for the
�rst �ve-year period the amendments are in effect there will be
no additional cost to state or local governments as a result of
enforcing or administering the amendments.

Mr. Gerber has also determined that for the �rst �ve-year period
the amendments are in effect the public will bene�t in that utility
allowance estimates will more accurately track recent payment
history. This is important as utility rates may �uctuate greatly
from year to year. Mr. Gerber has also determined that for the
�rst �ve-year period there will be no economic cost to individuals
required to comply with the rule and no adverse economic effect
on small businesses.

Comments on the proposed amendments may be submitted
to Mr. Kevin Hamby, General Counsel, Texas Department of
Housing and Community Affairs, P.O. Box 13941, Austin, TX
78711-3941, or by e-mail to kevin.hamby@tdhca.state.tx.us.
Comments must be received no later than 30 days from the date
that these proposed amendments are published in the Texas
Register.

The amendments are proposed under Tex. Gov’t Code
§2306.053(b)(4) which permits the Department to adopt and
enforce bylaws and rules and §2306.141 which gives the Board
the duty and power to adopt rules governing the administration
of the housing �nance division and its programs.

No other statutes, articles, or codes are affected by the proposed
amendments.

§60.17. Utility Allowances.

(a) - (b) (No change.)

(c) Owners that want to switch from using a PHA allowance
to a utility company [written] estimate or vice versa must have written
approval from TDHCA.

(d) If an owner or the Department believes that the published
PHA allowance does not accurately re�ect the costs of utilities, the
owner may elect [be required] to calculate or may be required by the
Department to calculate utility allowances for rent restricted units in
the building based upon the methodology in subsection (e) [an average
cost of the actual use of similarly constructed and sized units in the
building using actual usage data and rates].

(e) An [If an] owner computing [computes] the utility al-
lowance estimate based on the expected or historical use by HTC
buildings/units shall use the following methodology: [, the estimate
must be calculated in a reasonable manner and contemporaneously
documented to show how the estimate was determined.]

(1) The owner must obtain prior written consent from the
Department to use this methodology. The request must specify the
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owner’s calculated unit utility allowance by bedroom size (# of bed-
rooms per unit).

(2) The allowance must be calculated based upon a one-
year billing history documenting the actual utility costs for 100% of the
continuously occupied low income units over the 12 months preceding
the request to the utility provider for data.

(3) Properties in lease up or with excessive vacancies must
use a minimum of at least 20% of each unit type and unit size through-
out the development. The units used in calculating the allowance must
have been continuously occupied over the last 12 months.

(4) Owners must submit information including a listing
of all units on the property, the number of bedrooms, bathrooms and
square footage for each unit, and the one year billing history broken
down by month for each unit used to calculate the allowance. This
information must be submitted electronically in an excel spreadsheet.
In addition, a rent roll for each month used to calculate the allowance
must be submitted. All data must be submitted within 45 days of
receipt of the information from the utility provider.

(5) The Department will respond in writing con�rming or
contesting the owner’s calculation within 30 days of receipt. If the
owner’s calculation is con�rmed, the letter will establish an effective
date. If the allowance increases, owners must implement the allowance
for all rent restricted units within 90 days of the effective date.

(6) Once this method is established, a utility study must be
conducted annually and the 12 month period for all units must be same.
The calculated allowance is valid for twelve months.

(7) The Department may require owners to calculate an al-
lowance using the above methodology if there is no local Public Hous-
ing Authority or if the local Public Housing Authority allowance is
outdated or does not account for utilities the resident is responsible for.

(8) Owners may use this methodology for each utility
(electric, water gas etc.) or may combine this methodology with
written a local estimate or local Public Housing Authority Allowance.

(f) - (g) (No change.)

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 22, 2007.

TRD-200701988
Michael Gerber
Executive Director
Texas Department of Housing and Community Affairs
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 475-3916

TITLE 19. EDUCATION

PART 1. TEXAS HIGHER EDUCATION
COORDINATING BOARD

CHAPTER 22. GRANT AND SCHOLARSHIP
PROGRAMS

SUBCHAPTER L. TOWARD EXCELLENCE,
ACCESS, AND SUCCESS (TEXAS) GRANT
PROGRAM
19 TAC §§22.228 - 22.230, 22.234

The Texas Higher Education Coordinating Board (Coordinating
Board) proposes amendments to §§22.228, 22.229, 22.230,
and 22.234 concerning the Toward EXcellence, Access and
Success (TEXAS) Grant Program. Speci�cally, the proposed
amendment to §22.228(a)(6)(A) re�ects changes from SB
1699, passed by the 80th Texas Legislature, which requires the
superintendent of a district to certify for the Coordinating Board
if a high school in his or her school district does not offer the
Recommended Curriculum. Prior language required the district
to notify the Texas Education Agency, which would then have
to notify the Coordinating Board. The proposed amendment
to §22.228(a)(6)(C) removes outdated language regarding the
date a student must have received an associate’s degree to
qualify for a grant. Proposed amendments to §22.229(a) clarify
that all initial award recipients are subject to the same academic
progress requirements. There has been some confusion about
whether an associate degree holder who enters the TEXAS
Grant program as an initial award recipient should meet initial
award academic progress requirements or continuation award
requirements. Changes to §22.229(b)(1) clari�es that contin-
uation award recipients who were awarded their initial TEXAS
Grant awards prior to September 1, 2005, must complete 75
percent of their attempted hours and maintain an overall grade
point average of 2.5 or more in order to receive awards in
subsequent years. Proposed changes to §22.229(b)(2) indicate
that continuation award recipients who were awarded their
initial TEXAS Grants awards on or after September 1, 2005,
must complete 75 percent of their attempted hours, complete
at least 24 hours per year, and maintain an overall grade point
average of 2.5 or more in order to receive awards in subse-
quent years. Proposed amendments to §22.230(f) and new
subsection 22.230(g) are based on new provisions included in
SB 1699, passed by the 80th Texas Legislature. In particular,
changes to subsection (f) eliminate old language dealing with
eligibility restrictions for individuals convicted of a felony or
crime involving a controlled substance. Proposed new sub-
section (g) re�ects new language from SB 1699 and indicates
an individual may not receive a TEXAS Grant if he or she has
been convicted of a felony unless he or she has received a
certi�cate of discharge from the Texas Department of Criminal
Justice or a correctional facility and two years have passed or
the individual has been pardoned. In addition, if an individual
has been convicted of any offense under a federal or state
law involving the possession or sale of a controlled substance
during a period of enrollment while receiving a TEXAS Grant, he
or she may not again receive a TEXAS Grant until he or she has
met the same requirements as are currently in place for federal
�nancial aid. Current subsection 22.230(g) has been re-lettered
as subsection (h). Proposed amendments to §22.234(b)(3) are
made to eliminate language that was relevant in FY 2006 as the
program transitioned to current statutes that indicate awards
going to students attending private or independent institutions
cannot exceed the maximum award authorized through the
Tuition Equalization Grant Program. In FY 2006, this provision
was only applied to students awarded grants on or after June 18,
2005. The provision now applies to all private or independent
school recipients of TEXAS Grants. The addition of proposed
subsection (c) to §22.234 is based on new provisions included
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in SB 1699, passed by the 80th Texas Legislature. In particular,
new statutory language authorizes the awarding of TEXAS
Technology Grants if enough money has been appropriated
for the TEXAS Grant program to make awards to all students
who meet the program’s requirements or if funds are appro-
priated speci�cally for this purpose. The Technology Grants
are targeted towards students in undergraduate engineering
or computer science programs. The Coordinating Board is to
determine the award amounts, subject to a maximum of twice
the regular TEXAS Grant award. Award amounts may be varied
for students based on the amount of coursework completed by
the students. If TEXAS Technology Grant funds are limited,
the Coordinating Board may indicate priority is to be given to
the neediest students. This proposed section is to expire on
September 1, 2013. Subsections (c) and (d) are re-lettered as
(d) and (e).

Ms. Lois Hollis, Assistant Commissioner for Student Services,
has determined that, for each year of the �rst �ve years the pro-
posed amendments are in effect, there will be no �scal implica-
tions on local government as a result of enforcing or adminis-
tering these changes in the rules. There will be a �scal impact
to the state if it decides to provide additional General Revenue
funding for the TEXAS Technology Grant Program.

Ms. Hollis has also determined that, for each year of the �rst �ve
years the proposed amendments are in effect, the public bene-
�ts anticipated as a result of administering the sections will be an
easier understanding of program requirements due to the elim-
ination of outdated language and an increase in the number of
students graduating with degrees in engineering and computer
science (if funding is made available for the Technology Grants).
There is no effect on small businesses. There are no anticipated
economic costs to persons who are required to comply with the
sections as proposed. There is no impact on local employment.

Comments on the proposal may be submitted to Lois Hollis,
P.O. Box 12788, Austin, Texas 78711, (512) 427-6465, Lois.Hol-
lis@thecb.state.tx.us. Comments will be accepted for 30 days
following publication of the proposal in the Texas Register.

The amendment is proposed under the Texas Education Code,
§56.303, which provides the Coordinating Board with the author-
ity to adopt any rules necessary to administer Texas Education
Code, §§56.301 - 56.311.

The proposed amendments affect Texas Education Code,
§§56.301 - 56.311.

§22.228. Eligible Students.

(a) To receive an initial award through the TEXAS Grant Pro-
gram, a student must:

(1) - (5) (No change.)

(6) have completed the Recommended or Advanced High
School Program, or if a graduate of a private high school, its equivalent,
unless the student:

(A) graduated from a public high school that has been
certi�ed no later than March 1 of the school year in which the per-
son is to graduate by the superintendent of its district not to offer all
the courses necessary to complete all parts of the Recommended or
Advanced High School Program, and the student has completed all
courses that the high school offered toward the completion of such a
curriculum; or

(B) (No change.)

(C) has received an associate degree from an eligible
institution [no earlier than May 1, 2001];

(7) - (8) (No change.)

(b) - (c) (No change.)

§22.229. Satisfactory Academic Progress.
(a) As of the end of the �rst academic year in which a person

receives an initial award, each recipient of the TEXAS Grant shall meet
the academic progress requirements as indicated by the �nancial aid
of�ce of his or her institution.

(1) - (2) (No change.)

(b) At the end of the year in which a person receives a contin-
uation award [the second and subsequent years]:

(1) a recipient who [received a TEXAS grant prior to fall
2005 or] was awarded an initial year TEXAS grant [for the 2005-2006
academic year] prior to September 1, 2005, shall:

(A) [(1)] complete at least 75 percent of the hours at-
tempted in his or her most recent academic year, as determined by in-
stitutional policies; and

(B) [(2)] maintain an overall grade point average of at
least 2.5 on a four point scale or its equivalent, for all coursework at-
tempted at public or private or independent institutions of higher edu-
cation.

(2) [(c)] A recipient who was awarded an initial year award
through the TEXAS Grant Program [for the 2005-2006 academic year]
on or after September 1, 2005 shall, as of the end of the second and
subsequent years:

(A) [(1)] complete at least 75 percent of the hours at-
tempted in his or her most recent academic year, as determined by in-
stitutional policies;

(B) [(2)] complete at least 24 semester credit hours in
his or her most recent academic year; and,

(C) [(3)] maintain an overall grade point average of at
least 2.5 on a four point scale or its equivalent, for all coursework at-
tempted at an institution or private or independent institution.

(c) [(d)] A grant recipient who is below program grade point
average requirements as of the end of a spring term may appeal his/her
grade point average calculation if he/she has taken courses previously
at one or more different institutions. In the case of such an appeal,
the current institution (if presented with transcripts from the previous
institutions), shall calculate an overall grade point average counting
all classes and grade points previously earned. If the resulting grade
point average exceeds the program’s academic progress requirement,
an otherwise eligible student may receive an award in the following fall
term.

§22.230. Discontinuation of Eligibility or Non-Eligibility.
(a) - (e) (No change.)

(f) A person is not eligible to receive an initial or continuation
TEXAS Grant if the person has been convicted of a felony [or an of-
fense under Chapter 481, Health and Safety Code (Texas Controlled
Substances Act), or under the law of any other jurisdiction involving
a controlled substance as de�ned by Chapter 481, Health and Safety
Code,] unless the person has met the other applicable eligibility re-
quirements under this subchapter and has:

(1) - (2) (No change.)

(g) A person who is convicted of any offense under a federal
or state law, including the law of another state, involving the possession
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or sale of a controlled substance, as de�ned by Chapter 481, Health and
Safety Code, for conduct that occurred during a period of enrollment
in which the person is receiving a TEXAS Grant:

(1) is ineligible to receive a TEXAS Grant for the same pe-
riod for which 20 U.S.C. §1091(r) provides for ineligibility to receive a
federal grant, loan, or work assistance had the conduct occurred during
a period of enrollment in which their person was receiving a federal
grant, loan, or work assistance; and

(2) may become eligible to receive a TEXAS Grant before
the end of the ineligibility period provided by paragraph (1) in the same
manner as provided by 20 U.S.C. §1091(r) for a person to resume eli-
gibility for a federal grant, loan, or work assistance.

(h) [(g)] Other than as described in §22.231 of this title (relat-
ing to Hardship Provisions), if a person fails to meet any of the require-
ments for receiving a continuation award as outlined in subsection (b)
of this section after completion of any year, the person may not receive
a TEXAS Grant until he or she completes courses while not receiving a
TEXAS Grant and meets all the requirements of subsection (b) of this
section as of the end of that period of enrollment.

§22.234. Award Amounts and Adjustments.

(a) (No change.)

(b) Award Amounts.

(1) - (2) (No change.)

(3) For students enrolled in eligible private or independent
institutions,

[(A) if the student’s award was made prior to June
18, 2005, the amount of the TEXAS Grant, when combined with
the amount received through the Tuition Equalization Grant Program
(Texas Education Code, §61.221) may not exceed the student’s need
or the total amount of tuition and required fees charged to the student
for the academic periods for which one or more of the grants were
awarded;]

(A) [(B)] The [if the student’s award was made on June
18, 2005, or thereafter, the] amount of the TEXAS Grant may not ex-
ceed the maximum award possible through the Tuition Equalization
Grant Program (Texas Education Code, §61.221).

(B) [(C)] No student [attending a private or indepen-
dent institution who is awarded a TEXAS Grant on or after September
1, 2005,] may receive both a TEXAS Grant and a Tuition Equalization
Grant in the same term or semester.

(4) - (7) (No change.)

(c) TEXAS Technology Grants. If the money appropriated
for TEXAS Grants for an award period exceeds the amount neces-
sary to award a TEXAS Grant to each eligible applicant in the appli-
cable amount determined under §21.234(3) of this section, if funds are
speci�cally appropriated for this purpose, or if other funds are made
available, the Board may use the funds to award a TEXAS Technology
Grant.

(1) To qualify for a TEXAS Technology Grant, the student
must:

(A) be enrolled in an undergraduate engineering or
computer science program;

(B) have completed at least 60 semester credit hours to-
ward a baccalaureate degree in engineering or computer science;

(C) meet all eligibility requirements under §21.228 of
this title (relating to Eligible Students); and

(D) may not simultaneously receive a TEXAS Grant.

(2) The amount of a TEXAS Technology Grant, speci�ed
by the Board:

(A) may not exceed two times the amount of a TEXAS
Grant;

(B) may differ based on the amount of coursework a
student has completed towards earning a degree in engineering or com-
puter science.

(3) If funding for TEXAS Technology Grants is insuf�cient
to make awards to all eligible applicants, the board may indicate prior-
ity is to be given to students with the greatest need.

(4) This section expires September 1, 2013.

(d) [(c)] Uses. A person receiving a TEXAS Grant or a
TEXAS Technology Grant may only use the money to pay any usual
and customary cost of attendance at an institution of higher education
incurred by the student.

(e) [(d)] Over Awards. If, at a time after an award has been of-
fered by the institution and accepted by the student, the student receives
assistance that was not taken into account in the student’s estimate of
�nancial need, so that the resulting sum of assistance exceeds the stu-
dent’s �nancial need, the institution is not required to adjust the award
under this program unless the sum of the excess resources is greater
than $300.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 24, 2007.

TRD-200702024
Bill Franz
General Counsel
Texas Higher Education Coordinating Board
Proposed date of adoption: July 19, 2007
For further information, please call: (512) 427-6114

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 97. PLANNING AND
ACCOUNTABILITY
SUBCHAPTER AA. ACCOUNTABILITY AND
PERFORMANCE MONITORING
19 TAC §97.1004

(Editor’s note: In accordance with Government Code, §2002.014,
which permits the omission of material which is "cumbersome, ex-
pensive, or otherwise inexpedient," the �gure in 19 TAC §97.1004 is
not included in the print version of the Texas Register. The �gure is
available in the on-line version of the June 8, 2007, issue of the Texas
Register.)

The Texas Education Agency (TEA) proposes an amendment
to §97.1004, concerning adequate yearly progress (AYP). The
section establishes provisions related to AYP and sets forth the
process for evaluating campus and district AYP status. The sec-
tion also adopts the most recently published AYP guide. The pro-
posed amendment would adopt applicable excerpts, Sections
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II-V, of the 2007 Adequate Yearly Progress Guide, dated June
2007.

Under the accountability provisions in the federal No Child Left
Behind (NCLB) Act, all public school campuses, school districts,
and the state are evaluated for AYP. Districts, campuses, and
the state are required to meet AYP criteria on three measures:
reading/English language arts, mathematics, and either gradu-
ation rate (for high schools and districts) or attendance rate (for
elementary and middle/junior high schools). If a campus, district,
or state receiving Title I, Part A funds fails to meet AYP for two
consecutive years, that campus, district, or state is subject to
certain requirements such as offering supplemental educational
services, offering school choice, or taking corrective actions. To
implement these requirements, the agency developed the AYP
guide.

Agency legal counsel has determined that the commissioner of
education should take formal rulemaking action to place into the
Texas Administrative Code procedures related to AYP. Through
19 TAC §97.1004, adopted effective July 14, 2005, the commis-
sioner exercised rulemaking authority to establish provisions re-
lated to AYP and set forth the process for evaluating campus
and district AYP status. Portions of each AYP guide have been
adopted beginning with the 2004 AYP Guide, and the intent is to
annually update 19 TAC §97.1004 to refer to the most recently
published AYP guide.

The proposed amendment to 19 TAC §97.1004 would update
the rule to adopt applicable excerpts, Sections II-V, of the 2007
Adequate Yearly Progress Guide, dated June 2007. These ex-
cerpted sections describe speci�c features of the system, AYP
measures and standards, and appeals. In 2007, the U.S. De-
partment of Education (USDE) approved changes to speci�c
components of the AYP system, including the areas addressed
in the applicable excerpts of the 2007 AYP Guide. Examples
of approved changes include expiration of the May 23, 2006,
�exibility agreement regarding evaluation and reporting of infor-
mation about students displaced by Hurricanes Katrina and Rita;
USDE’s response to Texas’ compliance with the Elementary and
Secondary Education Act/NCLB Standards and Assessments
Peer Review process; and �nal regulations regarding the inclu-
sion of limited English pro�cient students in determining AYP.

In addition, subsection (d) would be modi�ed to specify that the
AYP guide adopted for the school years prior to 2007-2008 will
remain in effect with respect to those school years.

Criss Cloudt, Associate Commissioner for Assessment, Ac-
countability, and Data Quality, has determined that for the �rst
�ve-year period the amendment is in effect there will be no
�scal implications for state and local government as a result of
enforcing or administering the amendment.

Dr. Cloudt has determined that for each year of the �rst �ve years
the amendment is in effect the public bene�t anticipated as a re-
sult of enforcing the amendment will be to continue to inform the
public of the AYP rating procedures for the public schools. There
will be no effect on small businesses. There is no anticipated
economic cost to persons who are required to comply with the
proposed amendment.

The public comment period on the proposal begins June 8, 2007,
and ends July 8, 2007. Comments on the proposal may be
submitted to Cristina De La Fuente-Valadez, Policy Coordina-
tion Division, Texas Education Agency, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 475-1497. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed

to (512) 463-0028. All requests for a public hearing on the pro-
posed amendment submitted under the Administrative Proce-
dure Act must be received by the commissioner of education
not more than 15 calendar days after notice of the proposal has
been published in the Texas Register.

The amendment is proposed under the Texas Education Code
(TEC), §7.055(b)(32), which authorizes the commissioner to per-
form duties in connection with the public school accountabil-
ity system as prescribed by TEC, Chapter 39; TEC, §39.073,
which authorizes the commissioner to determine how all indica-
tors adopted under TEC, §39.051(b), may be used to determine
accountability ratings; and TEC, §39.075(a)(4), which authorizes
the commissioner to conduct special accreditation investigations
in response to state and federal program requirements.

The amendment implements the TEC, §§7.055(b)(32), 39.073,
and 39.075(a)(4).

§97.1004. Adequate Yearly Progress.

(a) In accordance with the federal No Child Left Behind Act
and Texas Education Code, §§7.055(b)(32), 39.073, and 39.075, all
public school campuses, school districts, and the state are evaluated
for Adequate Yearly Progress (AYP). Districts, campuses, and the state
are required to meet AYP criteria on three measures: reading/English
language arts, mathematics, and either graduation rate (for high schools
and districts) or attendance rate (for elementary and middle/junior high
schools). The performance of a school district, campus, or the state is
reported through indicators of AYP status established by the commis-
sioner of education.

(b) The determination of AYP for school districts and char-
ter schools in 2007 [2006] is based on speci�c criteria and calcula-
tions, which are described in excerpted sections of the 2007 [2006]
AYP Guide provided in this subsection.
Figure: 19 TAC §97.1004(b)
[Figure: 19 TAC §97.1004(b)]

(c) The speci�c criteria and calculations used in AYP are es-
tablished annually by the commissioner of education and communi-
cated to all school districts and charter schools.

(d) The speci�c criteria and calculations used in the AYP guide
[Guide] adopted for the school years [year] prior to 2007-2008 [2006-
2007] remain in effect for all purposes, including accountability, data
standards, and audits, with respect to those [that] school years [year].

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702073
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 475-1497

19 TAC §97.1005

(Editor’s note: In accordance with Government Code, §2002.014,
which permits the omission of material which is "cumbersome, ex-
pensive, or otherwise inexpedient," the �gure in 19 TAC §97.1005 is
not included in the print version of the Texas Register. The �gure is
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available in the on-line version of the June 8, 2007, issue of the Texas
Register.)

The Texas Education Agency (TEA) proposes an amend-
ment to §97.1005, concerning accountability and performance
monitoring. The section describes the purpose of the Per-
formance-Based Monitoring Analysis System (PBMAS) and
manner in which school districts and charter school performance
is reported. The section also adopts the most recently published
PBMAS Manual. The proposed amendment would adopt appli-
cable excerpts of the Performance-Based Monitoring Analysis
System 2007 Manual, dated June 2007. Earlier versions of the
manual will remain in effect with respect to the school years for
which they were developed.

House Bill 3459, 78th Texas Legislature, 2003, added the Texas
Education Code (TEC), §7.027, limiting and redirecting monitor-
ing done by the TEA to that required to ensure school district
and charter school compliance with federal law and regulations;
�nancial accountability, including compliance with grant require-
ments; and data integrity for purposes of the Public Education In-
formation Management System (PEIMS) and accountability un-
der TEC, Chapter 39. Legislation passed in 2005 renumbered
TEC, §7.027, to TEC, §7.028. To meet this monitoring require-
ment, the agency developed the PBMAS, which is used in con-
junction with other evaluation systems, to monitor performance
and program effectiveness of special programs in school districts
and charter schools.

Agency legal counsel has determined that the commissioner of
education should take formal rulemaking action to place into the
Texas Administrative Code procedures related to the PBMAS.
Given the statewide application of the PBMAS and the existence
of suf�cient statutory authority for the commissioner of education
to formally adopt rules in this area, portions of each annual PB-
MAS Manual have been adopted since the �rst PBMAS Manual
was developed in 2004-2005. The PBMAS evolves from year to
year, and the intent is to annually update 19 TAC §97.1005 to
refer to the most recently published PBMAS Manual.

The proposed amendment to 19 TAC §97.1005 would update
the current rule by adopting excerpted sections of the PBMAS
2007 Manual, dated June 2007. These excerpted sections de-
scribe the speci�c criteria and calculations that will be used to
assign 2007 PBMAS performance levels. The 2007 PBMAS in-
cludes several key changes from the 2006 system. A new grad-
uation rate indicator is previewed in each of the four program
areas. Performance levels will be assigned for the four Rec-
ommended High School Program / Distinguished Achievement
Program indicators that have been Report Only for the last three
years. The Career and Technology Education program area has
been renamed Career and Technical Education (CTE). In addi-
tion, the Nontraditional Course indicators in the CTE program
area are reported using a new list of nontraditional courses. The
Highly Quali�ed Teachers indicator has been deleted from the
No Child Left Behind program area. The required improvement
component has been expanded to many more indicators, and
science has been added as a subject area for which professional
judgment special analysis is available on certain indicators. The
Texas Assessment of Knowledge and Skills-Alternate (TAKS-Alt)
has been added to the PBMAS participation indicators. Two indi-
cators in the special education program area that evaluate place-
ments in less restrictive environments (LRE) have changed. A
performance level will be assigned to the 3-5 LRE indicator, and
the age range for the 3-11 LRE indicator has changed to 6-11.
Additional numerator controls have been added to the special

education identi�cation and representation indicators, and some
of the performance level cut points for the representation indi-
cators have been adjusted. The special education Statewide
Assessment Exemption indicator has been suspended for 2007
and will be revised in 2008 to re�ect new assessments for stu-
dents with disabilities. Finally, additional speci�city has been
added to the 2007 PBMAS performance levels to designate re-
quired improvement and professional judgment special analysis.
Changes to the PBMAS indicators for 2007 are marked in the
manual as "New!" for easy reference.

The proposed amendment would also amend language in sub-
section (a) to update the name of the career and technical edu-
cation program. In addition, subsection (d) would be modi�ed to
specify that the PBMAS manual adopted for the school years
prior to 2007-2008 will remain in effect with respect to those
school years.

Criss Cloudt, Associate Commissioner for Assessment, Ac-
countability, and Data Quality, has determined that for the �rst
�ve-year period the amendment is in effect there will be no
�scal implications for state and local government as a result of
enforcing or administering the amendment.

Dr. Cloudt has determined that for each year of the �rst �ve
years the amendment is in effect the public bene�t anticipated
as a result of enforcing the amendment will be to continue to
inform the public of the existence of annual manuals specifying
PBMAS procedures by including this rule in the Texas Adminis-
trative Code. There will be no effect on small businesses. There
is no anticipated economic cost to persons who are required to
comply with the proposed amendment.

The public comment period on the proposal begins June 8, 2007,
and ends July 8, 2007. Comments on the proposal may be
submitted to Cristina De La Fuente-Valadez, Policy Coordina-
tion Division, Texas Education Agency, 1701 North Congress
Avenue, Austin, Texas 78701, (512) 475-1497. Comments may
also be submitted electronically to rules@tea.state.tx.us or faxed
to (512) 463-0028. All requests for a public hearing on the pro-
posed amendment submitted under the Administrative Proce-
dure Act must be received by the commissioner of education
not more than 15 calendar days after notice of the proposal has
been published in the Texas Register.

The amendment is proposed under the Texas Education Code,
§7.028, which authorizes the agency to monitor as necessary to
ensure school district and charter school compliance with state
and federal law and regulations.

The amendment implements the Texas Education Code, §7.028.

§97.1005. Performance-Based Monitoring Analysis System.

(a) In accordance with Texas Education Code, §7.028(a), the
purpose of the Performance-Based Monitoring Analysis System (PB-
MAS) is to report annually on the performance of school districts and
charter schools in selected program areas: bilingual education/Eng-
lish as a Second Language, career and technical [technology] educa-
tion, special education, and certain Title programs under the federal No
Child Left Behind Act. The performance of a school district or charter
school is reported through indicators of student performance and pro-
gram effectiveness and corresponding performance levels established
by the commissioner of education.

(b) The assignment of performance levels for school districts
and charter schools in the 2007 [2006] PBMAS is based on speci�c
criteria and calculations, which are described in excerpted sections of
the PBMAS 2007 [2006] Manual provided in this subsection.
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Figure: 19 TAC §97.1005(b)
[Figure: 19 TAC §97.1005(b)]

(c) The speci�c criteria and calculations used in the PBMAS
are established annually by the commissioner of education and com-
municated to all school districts and charter schools.

(d) The speci�c criteria and calculations used in the annual
PBMAS manual adopted for the school years prior to 2007-2008 [2006-
2007] remain in effect for all purposes, including accountability and
performance monitoring, data standards, and audits, with respect to
those [that] school years [year].

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702074
Cristina De La Fuente-Valadez
Director, Policy Coordination
Texas Education Agency
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 475-1497

TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 99. OCCUPATIONAL DISEASES
25 TAC §99.1

The Executive Commissioner of the Health and Human Services
Commission on behalf of the Department of State Health Ser-
vices (department) proposes an amendment to §99.1, concern-
ing the reporting and control of occupational conditions.

BACKGROUND AND PURPOSE

The amended section as proposed is necessary to comply with
Health and Safety Code, Chapter 84, which requires the depart-
ment to adopt rules concerning the reporting and control of occu-
pational conditions; Acts, 1989, 71st Legislature, Chapter 678.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Section 99.1 has been reviewed
and the department has determined that reasons for adopting
the section continue to exist because a rule on this subject is
needed.

SECTION-BY-SECTION SUMMARY

The amendment to §99.1 updates legacy agency names and or-
ganizational structure to re�ect the post-consolidation operations
of the department and the Health and Human Services Commis-
sion.

FISCAL NOTE

Casey S. Blass, Director, Disease Prevention and Intervention
Section, has determined that for each year of the �rst �ve-year
period that the section will be in effect, there will be no �scal

implications to the state or local governments as a result of en-
forcing or administering the section as proposed.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Mr. Blass has determined that there will be no effect on small
businesses or micro-businesses or persons who are required
to comply with the section as proposed because their business
practices will not be altered. There is no anticipated negative
impact on local employment.

PUBLIC BENEFIT

In addition, Mr. Blass also has determined that for each year of
the �rst �ve years the section is in effect, the public will bene�t
from amendments of the section as proposed in that they update
agency names and re�ect changes to organizational structure in
order to eliminate possible confusion caused by outdated infor-
mation in the rule.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as de�ned by Government Code,
§2001.0225. "Major environmental rule" is de�ned to mean a
rule the speci�c intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not speci�cally intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed amendment
does not restrict or limit an owner’s right to his or her property
that would otherwise exist in the absence of government action
and, therefore, does not constitute a taking under Government
Code, §2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Susan L. Pros-
perie, Disease Prevention and Intervention Section, Division for
Prevention and Preparedness, Department of State Health Ser-
vices, 1100 West 49th Street, Austin, Texas 78756, (512) 458-
7269 or by email to Susan.Prosperie@dshs.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services, Deputy General
Counsel, Linda Wiegman, certi�es that the proposed rule has
been reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.

STATUTORY AUTHORITY

The proposed amendment is authorized by Health and Safety
Code, §84.003, which requires rules on the reporting of oc-
cupational conditions; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Health and Safety
Code, Chapter 1001.
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The proposed amendment affects the Health and Safety
Code, Chapters 84 and 1001; and Government Code, Chapter
531. The review of the rule implements Government Code,
§2001.039.

§99.1. General Provisions.

(a) Purpose. This section implements the Texas Occupational
Conditions Reporting Act, Health and Safety Code, Chapter 84, [House
Bill 2091, 69th Legislature, 1985,] which authorizes the Executive
Commissioner of the Health and Human Services Commission [Texas
Board of Health] to adopt rules concerning the reporting and control of
occupational conditions.

(b) De�nitions. The following words and terms, when used in
these sections, shall have the following meanings unless the context
clearly indicates otherwise.

(1) - (2) (No change.)

(3) Department--The [Texas] Department of State Health
Services, 1100 West 49th Street, Austin, Texas 78756.

(4) - (6) (No change.)

(7) Report of occupational condition--The noti�cation to
the appropriate authority of the occurrence of a speci�c occupational
disease in a human, including all information required by the proce-
dures established by this rule [the Board of Health].

(8) (No change.)

(c) Reporting requirements.

(1) - (3) (No change.)

(4) The local health authority shall collect the reports and
transmit the information at weekly intervals to the Environmental and
Injury Epidemiology and Toxicology Branch, [Division, Bureau of]
Epidemiology and Disease Surveillance Unit, [Texas] Department of
State Health Services, 1100 West 49th Street, Austin, Texas 78756.
Transmission may be made by mail, courier, or electronic transfer.

(A) If by mail or courier, the reports shall be placed in a
sealed envelope addressed to the attention of the Environmental and
Injury Epidemiology and Toxicology Branch, [Division, Bureau of]
Epidemiology and Disease Surveillance Unit, [Texas] Department of
State Health Services, 1100 West 49th Street, Austin, Texas, 78756,
and marked "Con�dential Medical Records."

(B) (No change.)

(5) (No change.)

(d) - (e) (No change.)

(f) Con�dential nature of case reporting.

(1) All case reports received by the local health authority
or the [Texas] Department of State Health Services are con�dential
records and not public records. These records will be held in a secure
location and accessed only by authorized personnel.

(2) (No change.)

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 22, 2007.

TRD-200701998

Linda Wiegman
Deputy General Counsel
Department of State Health Services
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 458-7111 x6972

CHAPTER 130. CODE ENFORCEMENT
REGISTRY
25 TAC §§130.1 - 130.18, 130.20

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the of�ces of
the Department of State Health Services or in the Texas Register of�ce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes the repeal of §§130.1 - 130.18 and
130.20, concerning the registration of code enforcement of�cers.

BACKGROUND AND PURPOSE

The proposed repeals are necessary to consolidate existing Pro-
fessional Licensing and Certi�cation Unit program rules in 25
Texas Administrative Code (TAC), Chapter 140, Health Profes-
sions Regulation. The rules also constitute the advisory com-
mittee review required by 25 TAC, §130.3(e), which will be lo-
cated in §140.152. The new rules transfer and update existing
language, and do not impose any new requirements or fees on
applicants or licensees. The new rules also add four additional
national code enforcement certi�cations previously omitted from
the rules to the list of certi�cations acceptable for continuing ed-
ucation credit.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 130.1 - 130.18 and 130.20
have been reviewed and the department has determined that
reasons for adopting the sections continue to exist because rules
on this subject are needed; however, the department is propos-
ing to repeal the existing sections and adopt the rules in 25 TAC,
Chapter 140, §§140.150 - 140.168, Health Professions Regula-
tion.

SECTION-BY-SECTION SUMMARY

The repeal of §§130.1 - 130.18 and 130.20 is necessary in or-
der to combine the Professional Licensing and Certi�cation Unit
rules in one chapter, 25 TAC, Chapter 140, Health Professions
Regulation.

FISCAL NOTE

Debbie Peterson, Manager, Professional Licensing and Certi�-
cation Unit, has determined that for each year of the �rst �ve-year
period that the repeals are in effect, there will be no �scal impli-
cations to state or local governments as a result of repealing the
sections as proposed.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Ms. Peterson has also determined that there will be no effect on
small businesses or micro-businesses required to comply with
the sections as proposed. This determination was made be-
cause the repeals do not impose any new requirements. There
is no anticipated economic cost to persons who are required to
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comply with the sections as proposed. There is no anticipated
negative impact on local employment.

PUBLIC BENEFIT

In addition, Ms. Peterson has also determined that for each year
of the �rst �ve years the repeals are in effect, the public will ben-
e�t from the adoption of the sections. The public bene�t antici-
pated as a result of repealing the sections is to continue to ensure
public health and safety through the registration and regulation
of code enforcement of�cers.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as de�ned by Government Code,
§2001.0225. "Major environmental rule" is de�ned to mean a
rule the speci�c intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the pubic health and safety of a state or a
sector of the state. This proposal is not speci�cally intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposal does not
restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, does not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Yvonne Fein-
leib, Program Director, Code Enforcement Of�cer Registration
Program, Professional Licensing and Certi�cation Unit, Division
for Regulatory Services, Department of State Health Services,
1100 West 49th Street, Austin, Texas 78756, (512) 834-4521 or
by email to Yvonne.Feinleib@dshs.state.tx.us. Comments will
be accepted for 30 days following publication of the proposal in
the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services Deputy General Coun-
sel, Lisa Hernandez, certi�es that the proposed rules have been
reviewed by legal counsel and found to be within the state agen-
cies’ authority to adopt.

STATUTORY AUTHORITY

The proposed repeals are authorized by Occupations Code,
§1952.051, which authorizes the adoption of rules regarding
code enforcement of�cers; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
operation and provision of health and human services by the
department and for the administration of Health and Safety
Code, Chapter 1001.

The proposed rules affect the Occupations Code, Chapter 1952;
Government Code, Chapter 531; and Health and Safety Code,
Chapter 1001.

§130.1. Purpose and Scope.
§130.2. De�nitions.
§130.3. Code Enforcement Of�cers’ Advisory Committee.
§130.4. Fees.
§130.5. Application Procedures.
§130.6. Registration Quali�cation Requirements.
§130.7. Educational Requirements.
§130.8. Examinations.
§130.9. Determination of Eligibility.
§130.10. Code Enforcement Of�cer in Training.
§130.11. Code Enforcement Of�cer Registration.
§130.12. Code Enforcement Registration Renewal.
§130.13. Grounds for Suspension or Revocation.
§130.14. Registration of Persons with Criminal Backgrounds.
§130.15. Violations, Complaints, Investigations, and Disciplinary
Actions.
§130.16. Processing Applications.
§130.17. Exemptions.
§130.18. Advertising.
§130.20. Continuing Education.
This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 23, 2007.

TRD-200702021
Lisa Hernandez
Deputy General Counsel
Department of State Health Services
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 458-7111 x6972

CHAPTER 140. HEALTH PROFESSIONS
REGULATION
SUBCHAPTER D. CODE ENFORCEMENT
OFFICERS
25 TAC §§140.150 - 140.168

The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes new §§140.150 - 140.168, con-
cerning the registration of code enforcement of�cers.

BACKGROUND AND PURPOSE

The proposed new rules are necessary to consolidate existing
Professional Licensing and Certi�cation Unit program rules in 25
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Texas Administrative Code (TAC), Chapter 140, Health Profes-
sions Regulation. The rules also constitute the advisory com-
mittee review required by 25 TAC, §130.3(e), which will be lo-
cated in §140.152. The new rules transfer and update existing
language, and do not impose any new requirements or fees on
applicants or licensees. The new rules also add four additional
national code enforcement certi�cations previously omitted from
the rules to the list of certi�cations acceptable for continuing ed-
ucation credit.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 130.1 - 130.18 and 130.20
have been reviewed and the department has determined that
reasons for adopting the sections continue to exist because rules
on this subject are needed; however, the department is propos-
ing to repeal the existing sections and adopt the rules in 25 TAC,
Chapter 140, Health Professions Regulation.

SECTION-BY-SECTION SUMMARY

The repeal of §§130.1 - 130.18 and 130.20 is necessary in or-
der to combine the Professional Licensing and Certi�cation Unit
rules in one chapter, 25 TAC, Chapter 140, Health Professions
Regulation.

New §140.150 sets forth purpose and scope of the rules. New
§140.151 includes de�nitions for terms used within the rules.
New §140.152 covers the membership and operations of the
advisory committee, and establishes the next review date as
September 1, 2011. New §140.153 lists the fees required for
application, registration, upgrade, renewal, and issuance of a
duplicate certi�cate. New §140.154 describes application pro-
cedures. New §140.155 lists quali�cation for registration as a
code enforcement of�cer or a code enforcement of�cer in train-
ing, including types of acceptable experience. New §140.156
lists the educational requirements for initial registration. New
§140.157 sets forth information concerning the administration,
content, grading, and other procedures for examination for reg-
istration. New §140.158 describes the procedures and crite-
ria for approval or disapproval of an application by the depart-
ment. New §140.159 sets forth the procedures and require-
ments for supervision for code enforcement of�cers in training.
New §140.160 covers procedures for the issuance of a certi�cate
of registration, including duplicates and name changes. New
§140.161 sets forth information concerning registration renewal
and late renewal, including renewal procedures for a registration
on active military duty. New §140.162 lists the grounds for de-
nial, suspension or revocation of a registration. New §140.163
sets out the guidelines and criteria on the eligibility of persons
with criminal backgrounds to obtain registration. New §140.164
sets out violations, procedures concerning complaints and inves-
tigations, and actions the department may take against a person
when violations have occurred. New §140.165 provides time-
lines for the processing of initial and renewal applications, and
for refunds to be issued if the timelines are exceeded without
suf�cient cause. New §140.166 covers exemptions from the re-
quirement for registration. New §140.167 details standards re-
lated to advertising by a registrant. New §140.168 sets forth con-
tinuing education requirements and includes four national code
enforcement certi�cations previously omitted from the rules.

FISCAL NOTE

Debbie Peterson, Manager, Professional Licensing and Certi�-
cation Unit, has determined that for each year of the �rst �ve-year

period that the sections are in effect, there will be no �scal im-
plications to state or local government as a result of enforcing or
administering the sections as proposed.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Ms. Peterson has also determined that there will be no effect on
small businesses or micro-businesses required to comply with
the sections as proposed. This determination was made be-
cause the repeal and new rules do not impose any new require-
ments. There is no anticipated economic cost to persons who
are required to comply with the sections as proposed. There is
no anticipated negative impact on local employment.

PUBLIC BENEFIT

In addition, Ms. Peterson has also determined that for each year
of the �rst �ve years the sections are in effect, the public will ben-
e�t from the adoption of the sections. The public bene�t antici-
pated as a result of enforcing or administering the sections is to
continue to ensure public health and safety through the registra-
tion and regulation of code enforcement of�cers.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as de�ned by Government Code,
§2001.0225. "Major environmental rule" is de�ned to mean a
rule the speci�c intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the pubic health and safety of a state or a
sector of the state. This proposal is not speci�cally intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposal does not
restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, does not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Yvonne Fein-
leib, Program Director, Code Enforcement Of�cer Registration
Program, Professional Licensing and Certi�cation Unit, Division
for Regulatory Services, Department of State Health Services,
1100 West 49th Street, Austin, Texas 78756, (512) 834-4521 or
by email to Yvonne.Feinleib@dshs.state.tx.us. Comments will
be accepted for 30 days following publication of the proposal in
the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services Deputy General Coun-
sel, Lisa Hernandez, certi�es that the proposed rules have been
reviewed by legal counsel and found to be within the state agen-
cies’ authority to adopt.

STATUTORY AUTHORITY

The proposed new rules are authorized by Occupations Code,
§1952.051, which authorizes the adoption of rules regarding
code enforcement of�cers; and Government Code, §531.0055,
and Health and Safety Code, §1001.075, which authorize the
Executive Commissioner of the Health and Human Services
Commission to adopt rules and policies necessary for the
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operation and provision of health and human services by the
department and for the administration of Health and Safety
Code, Chapter 1001.

The proposed rules affect the Occupations Code, Chapter 1952;
Government Code, Chapter 531; and Health and Safety Code,
Chapter 1001.

§140.150. Purpose and Scope.
(a) Purpose. These sections are intended to implement a pro-

gram for the registration of code enforcement of�cers under the author-
ity of the Department of State Health Services.

(b) Scope. These sections cover de�nitions; the advisory com-
mittee; fees; application procedures; registration quali�cation require-
ments; educational requirements; examinations; determination of eligi-
bility; registration and registration renewal; grounds for suspension or
revocation; registration of persons with criminal backgrounds; viola-
tions, complaints, investigations, and disciplinary actions; processing
applications; exemptions; advertising; and continuing education.

§140.151. De�nitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--Occupations Code, Chapter 1952, concerning the
registration of code enforcement of�cers.

(2) Applicant--A person who applies for registration under
the Act.

(3) Code enforcement--The inspection, improvement, and
rehabilitation of environmental hazards in public and private premises
by determining the presence of �re or health hazards, nuisance viola-
tions, unsafe building conditions, and violations of any �re, health, or
building regulation, statute, or ordinance.

(4) Code enforcement of�cer--An agent of this state or a
political subdivision of this state who engages in code enforcement.
This term does not include an agent of an agency of the federal gov-
ernment.

(5) Department--The Department of State Health Services.

(6) Executive Commissioner--The Executive Commis-
sioner of the Health and Human Services Commission.

(7) Full-time experience--Employment, self-employment,
or independent contracting in the �eld of code enforcement where the
regularly assigned duties included code enforcement and the experi-
ence was for not less than 32 hours per week.

(8) Registrant--A person registered under the Act.

(9) Registration--The procedure by which the department
accepts, processes, and approves applications for registration of a per-
son, and as a part thereof, includes the furnishing and replacement or
duplication of certi�cates and identi�cation cards.

§140.152. Code Enforcement Of�cers’ Advisory Committee.
(a) The committee. An advisory committee shall be appointed

under and governed by this section.

(1) The name of the advisory committee shall be the Code
Enforcement Of�cers’ Advisory Committee (committee).

(2) The committee is established under the Health and
Safety Code, §11.016, which allows the Executive Commissioner
of the Health and Human Services Commission to appoint advisory
committees as needed.

(b) Applicable law. The committee is subject to the Govern-
ment Code, Chapter 2110, concerning state agency advisory commit-
tees.

(c) Purpose. The purpose of the committee is to recommend
rules and examinations for the approval of the Executive Commissioner
of the Health and Human Services Commission in the area of rules
regarding code enforcement of�cers.

(d) Tasks.

(1) The committee shall advise the Executive Commis-
sioner of the Health and Human Services Commission concerning
rules relating to registered code enforcement of�cers.

(2) The committee shall advise the Executive Commis-
sioner of the Health and Human Services Commission concerning the
registration of code enforcement of�cers.

(3) The committee shall carry out any other tasks given to
the committee by the Executive Commissioner of the Health and Hu-
man Services Commission.

(e) Review and duration. By September 1, 2011, the Executive
Commissioner of the Health and Human Services Commission will ini-
tiate and complete a review of the committee to determine whether the
committee should be continued, consolidated with another committee,
or abolished. If the committee is not continued or consolidated, the
committee shall be abolished on that date.

(f) Composition. The committee shall be composed of seven
members appointed by the Executive Commissioner of the Health and
Human Services Commission. The composition of the committee shall
include:

(1) three registered code enforcement of�cers;

(2) one structural engineer or licensed architect;

(3) two consumers, one of which must be a certi�ed build-
ing of�cial; and

(4) one person involved in the education and training of
code enforcement of�cers.

(g) Terms of of�ce. The term of of�ce of each member shall
be six years. Members shall serve after expiration of their term until a
replacement is appointed.

(1) Members shall be appointed for staggered terms so that
the terms of a substantial equivalent number of members will expire on
December 31st of each odd-numbered year.

(2) If a vacancy occurs, a person shall be appointed to serve
the unexpired portion of that term.

(h) Of�cers. The committee shall select from the committee
members the presiding of�cer and an assistant presiding of�cer to begin
serving on September 1 of each odd-numbered year.

(1) Each of�cer shall serve until August 31 of each odd-
numbered year. Each of�cer may hold over until a replacement is se-
lected.

(2) The presiding of�cer shall preside at all committee
meetings at which the presiding of�cer is in attendance, call meet-
ings in accordance with this section, appoint subcommittees of the
committee as necessary, and cause proper reports to be made to the
Executive Commissioner of the Health and Human Services Commis-
sion. The presiding of�cer may serve as an ex-of�cio member of any
subcommittee of the committee.
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(3) The assistant presiding of�cer shall perform the duties
of the presiding of�cer in case of the absence or disability of the pre-
siding of�cer. In case the of�ce of presiding of�cer becomes vacant,
the assistant presiding of�cer will complete the unexpired portion of
the term of the of�ce of presiding of�cer.

(4) If the of�ce of assistant presiding of�cer becomes va-
cant, the of�ce may be �lled by vote of the committee.

(5) A member shall serve no more than two consecutive
terms as presiding of�cer or assistant presiding of�cer.

(6) The committee may reference the committee’s of�cers
by other terms, such as chairperson and vice-chairperson.

(i) Meetings. The committee shall meet only as necessary to
conduct committee business.

(1) A meeting may be called by agreement of Department
of State Health Services (department) staff and either the presiding of-
�cer or at least three members of the committee.

(2) Meeting arrangements shall be made by department
staff. Department staff shall contact committee members to determine
availability for a meeting date and place.

(3) The committee is not a "governmental body" as de�ned
in the Open Meetings Act. However, in order to promote public par-
ticipation, each meeting of the committee shall be announced and con-
ducted in accordance with the Open Meetings Act, Texas Government
Code, Chapter 551, with the exception that the provisions allowing ex-
ecutive sessions shall not apply.

(4) Each member of the committee shall be informed of a
committee meeting at least �ve working days before the meeting.

(5) A simple majority of the sitting members of the com-
mittee shall constitute a quorum for the purpose of transacting of�cial
business.

(6) The committee is authorized to transact of�cial busi-
ness only when in a legally constituted meeting with quorum present.

(7) The agenda for each committee meeting shall include
an item entitled public comment under which any person will be al-
lowed to address the committee on matters relating to committee busi-
ness. The presiding of�cer may establish procedures for public com-
ment, including a time limit on each comment.

(j) Attendance. Members shall attend committee meetings as
scheduled. Members shall attend meetings of subcommittees to which
the member is assigned.

(1) A member shall notify the presiding of�cer or appro-
priate department staff if the member is unable to attend a scheduled
meeting.

(2) It is grounds for removal from the committee if a mem-
ber cannot discharge the member’s duties for a substantial part of the
term for which the member is appointed because of illness or disabil-
ity, is absent from more than half of the committee and subcommittee
meetings during a calendar year, or is absent from at least three con-
secutive committee meetings.

(3) The validity of an action of the committee is not af-
fected by the fact that it is taken when a ground for removal of a mem-
ber exists.

(k) Staff. Staff support for the committee shall be provided by
the department.

(l) Procedures. Roberts Rules of Order, Newly Revised, shall
be the basis of parliamentary decisions except where otherwise pro-
vided by law or rule.

(1) Any action taken by the committee must be approved
by a majority vote of the members present once quorum is established.

(2) Each member shall have one vote.

(3) A member may not authorize another individual to rep-
resent the member by proxy.

(4) The committee shall make decisions in the discharge of
the committee’s duties without discrimination based on any person’s
race, creed, gender, religion, national origin, age, physical condition,
or economic status.

(5) Minutes of each committee meeting shall be taken by
department staff.

(A) A summary of the minutes approved by the pre-
siding of�cer shall be provided to the Executive Commissioner of the
Health and Human Services Commission and each member of the com-
mittee within 30 days of each meeting.

(B) After approval by the committee, the minutes shall
be signed by the presiding of�cer.

(m) Subcommittees. The committee may establish subcom-
mittees as necessary to assist the committee in carrying out its duties.

(1) The presiding of�cer shall appoint members of the
committee to serve on subcommittees and to act as subcommittee
chairpersons. The presiding of�cer may also appoint nonmembers of
the committee to serve on subcommittees.

(2) Subcommittees shall meet when called by the subcom-
mittee chairperson or when so directed by the committee.

(3) A subcommittee chairperson shall make regular reports
to the advisory committee at each committee meeting or in interim writ-
ten reports as needed. The reports shall include an executive summary
or minutes of each subcommittee meeting.

(n) Statement by members.

(1) The Executive Commissioner of the Health and Human
Services Commission, the department, and the committee shall not be
bound in any way by any statement or action on the part of any commit-
tee member except when a statement or action is in pursuit of speci�c
instructions from the Executive Commissioner of the Health and Hu-
man Services Commission, department, or committee.

(2) The committee and committee members may not par-
ticipate in legislative activity in the name of the Executive Commis-
sioner of the Health and Human Services Commission, the department
or the committee except with approval through the department’s leg-
islative process. Committee members are not prohibited from repre-
senting themselves or other entities in the legislative process.

(3) A committee member should not accept or solicit any
bene�t that might reasonably tend to in�uence the member in the dis-
charge of the member’s of�cial duties.

(4) A committee member should not disclose con�dential
information acquired through his or her committee membership.

(5) A committee member should not knowingly solicit, ac-
cept, or agree to accept any bene�t for having exercised the member’s
of�cial powers or duties in favor of another person.

(6) A committee member who has a personal or private in-
terest in a matter pending before the committee shall publicly disclose
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the fact in a committee meeting and may not vote or otherwise par-
ticipate in the matter. The phrase "personal or private interest" means
the committee member has a direct pecuniary interest in the matter but
does not include the committee member’s engagement in a profession,
trade, or occupation when the member’s interest is the same as all oth-
ers similarly engaged in the profession, trade, or occupation.

(o) Reimbursement for expenses. In accordance with the re-
quirements set forth in the Government Code, Chapter 2110, a commit-
tee member may receive reimbursement for the member’s expenses in-
curred for each day the member engages in of�cial committee business
if authorized by the General Appropriations Act or budget execution
process.

(1) No compensatory per diem shall be paid to committee
members unless required by law.

(2) A committee member who is an employee of a state
agency, other than the department, may not receive reimbursement for
expenses from the department.

(3) A nonmember of the committee who is appointed to
serve on a subcommittee may not receive reimbursement for expenses
from the department.

(4) Each member who is to be reimbursed for expenses
shall submit to staff the member’s receipts for expenses and any re-
quired of�cial forms no later than 14 days after each committee meet-
ing.

(5) Requests for reimbursement of expenses shall be made
on of�cial state travel vouchers prepared by department staff.

§140.153. Fees.

(a) The schedule of fees is as follows:

(1) application fee (includes initial registration):

(A) for a registration issued for a one year term--$50;
and

(B) for a registration issued for a two year term--$100;

(2) renewal fee:

(A) for a registration issued for a one year term--$50;
and

(B) for a registration issued for a two year term--$100;

(3) reinstatement fee--$50;

(4) registration fee for an upgrade (for code enforcement
of�cers in training)--$20;

(5) certi�cate or identi�cation card replacement fee--$20
each;

(6) examination fees:

(A) department administered--$50; or

(B) administered by department’s designee--the
amount speci�ed in the contract between the department and the
designee, not to exceed $50; and

(7) reexamination fee--$50.

(b) All fees are nonrefundable.

(c) All fees shall be submitted in the form of certi�ed checks
for guaranteed funds; money orders; checks from state agencies, mu-
nicipalities, counties; or other political subdivisions of the state made
payable to the department.

(d) For all applications and renewal applications, the depart-
ment is authorized to collect fees to fund the Of�ce of Patient Protec-
tion, Health Professions Council, as mandated by law.

(e) For all applications and renewal applications, the depart-
ment is authorized to collect subscription and convenience fees, in
amounts determined by the Texas Online Authority, to recover costs as-
sociated with application and renewal application processing through
Texas Online.

§140.154. Application Procedures.

(a) Purpose. The purpose of this section is to set the appli-
cation requests and procedures for registration as a code enforcement
of�cer. Applications may be submitted for registration as a registered
code enforcement of�cer or code enforcement of�cer in training.

(b) General.

(1) Unless otherwise indicated, an applicant must submit
all required information and documentation of credentials on of�cial
department forms.

(2) The department must receive all required application
materials at least 90 days prior to the date the applicant wishes to take
the examination.

(3) The department will not consider an application as of-
�cially submitted until the applicant pays the application fee. The fee
must accompany the application form.

(4) An application not completed within 30 days after the
date of the department’s notice of de�ciency may be voided.

(5) An application is not considered complete until the re-
quired examination has been successfully completed by the applicant.

(c) General application materials. The application contains the
following items:

(1) speci�c information regarding personal data, social se-
curity number, birth date, place of employment, other state registrations
and certi�cations held, and misdemeanor or felony convictions;

(2) the date of the application;

(3) the education and experience quali�cations of each ap-
plicant;

(4) a statement that the applicant has read Occupations
Code, Chapter 1952 and this chapter and agrees to abide by them;

(5) a statement that the applicant shall return to the depart-
ment any registration certi�cate and identi�cation card upon the expi-
ration, revocation, or suspension of the registration;

(6) a statement that the applicant understands that fees sub-
mitted in the registration process are nonrefundable unless the process-
ing time is exceeded without good cause as set out in §140.165 of this
title (relating to Processing Applications);

(7) a statement that the applicant understands that materi-
als submitted in the registration process become the property of the
department and are not returnable;

(8) a statement that the information in the application is
truthful and that the applicant understands that providing false and mis-
leading information on items which are material in determining the ap-
plicant’s quali�cations may result in the voiding of the application, the
failure to be granted any registration, or the revocation of any registra-
tion issued; and

(9) the signature of the applicant which has been dated and
notarized.
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(d) Documents. The following documents shall be submitted:

(1) a copy of the code enforcement certi�cate or certi�cates
of course completion (notarized as a true and exact copy of an unaltered
original);

(2) a copy of a high school diploma, general equivalence
diploma, or diploma (associate degree or bachelor degree) from an ac-
credited college or university (notarized as a true and exact copy of an
unaltered original); and

(3) proof of the successful completion of the examination.

§140.155. Registration Quali�cation Requirements.

(a) The purpose of this section is to set out the quali�cations
of applicants for examination and registration as a code enforcement
of�cer and code enforcement of�cer in training.

(b) An applicant who quali�es under Occupations Code,
§1952.102, must have:

(1) successfully completed the training program described
in §140.156 of this title (relating to Educational Requirements);

(2) at least one year of full-time experience in the �eld of
code enforcement meeting the following requirements:

(A) experience which may include self-employment or
independent contractor status;

(B) regularly assigned duties which must have included
code enforcement. The applicant need not have had the titles "code
enforcement of�cer" or "code enforcement of�cer in training";

(3) passed the examination as set forth in §140.157 of this
title (relating to Examinations); and

(4) �led the documents and application required by
§140.154 of this title (relating to Application Procedures).

(c) An applicant who quali�es under the Occupations Code,
§1952.103, must have:

(1) successfully completed the training program described
in §140.156 of this title;

(2) passed the examination as set forth in §140.157 of this
title;

(3) completed a supervision contract on department forms,
and the contract shall include:

(A) the name and signature of each supervisor and the
name and signature of the supervisee;

(B) the registration number of each supervisor;

(C) the primary location and address where code en-
forcement services are provided;

(D) a description of code enforcement duties to be ren-
dered by the supervisee;

(E) a statement that each supervisor and the supervisee
have read and agree to adhere to this chapter; and

(F) the date the supervisor and supervisee signed the de-
partment’s supervisor contract; and

(4) �led the documents and application required by
§140.154 of this title.

(d) On proper application, the department shall grant a certi�-
cate of registration to a licensee or registrant of another state, common-
wealth, or territory of the United States that has requirements equiva-

lent to or higher than those in effect in this state for the registration of
a code enforcement of�cer or code enforcement of�cer in training.

§140.156. Educational Requirements.
(a) Purpose. This section sets out the educational requirements

for examination and registration as a code enforcement of�cer or code
enforcement of�cer in training.

(b) Training program required. An applicant must complete
a training program in code enforcement from an educational institu-
tion accredited or licensed by the Central Education Agency or Texas
Higher Education Coordinating Board.

(c) Basic training program.

(1) The program shall include, but shall not be limited to,
training in the following subjects:

(A) zoning and zoning ordinance enforcements;

(B) sign regulations;

(C) home occupations;

(D) housing codes and ordinances;

(E) building abatement;

(F) nuisance violations;

(G) abandoned vehicles;

(H) junk vehicles;

(I) health ordinances; and

(J) basic processes of law related to code enforcement.

(2) The program shall consist of 36 classroom or laboratory
hours. A classroom or laboratory hour shall constitute 50 clock minutes
of actual classroom or laboratory time.

§140.157. Examinations.
(a) Purpose. This section sets out provisions governing the

administration, content, grading, and other procedures for examination
for registration as a code enforcement of�cer and code enforcement
of�cer in training.

(b) Examination. The examination shall consist of a written
section.

(c) Application for examination.

(1) An applicant must �le an application in accordance
with §140.154 of this title (relating to Application Procedures).

(2) An applicant meeting the requirements of §140.155
of this title (relating to Registration Quali�cation Requirements) and
§140.156 of this title (relating to Educational Requirements) shall be
approved to take the exam. The department will notify the applicant of
his or her eligibility for examination. Applications which are received
incomplete or late may cause the applicant to miss the examination
deadline. The notice shall include the examination registration form.

(3) An examination registration form must be completed
and returned to the department by the applicant with the required ex-
amination fee on or before the deadline date set by the department.

(4) The examination will be conducted in the English lan-
guage. Exceptions will be made when English is not the native or �rst
language of the applicant. The exam may be taken in an individual’s
native language if the individual noti�es the department at least 60 days
in advance. The applicant will be responsible for any fee or consider-
ation to be paid to an acceptable interpreter and/or translator whose
services are necessary for the examination.
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(5) An applicant with a disability must inform the depart-
ment of special accommodations requested for examination. The doc-
umentation of disability shall be completed and signed by a profes-
sional familiar with the applicant’s disability and, if possible, state the
appropriate accommodations. The professional should be a physician,
psychologist, rehabilitation counselor, or educator. Reasonable accom-
modations will be made for disabled applicants.

(d) Date and location. Examinations will be held on dates and
in locations to be announced by the department.

(e) Grading. Examinations will be graded by the department.

(f) Notice. The department shall notify each examinee of the
results of the examination within 30 days of the date of the examination.

(g) Failures.

(1) A person who fails the examination may retest twice
after paying another examination fee. All retests must be completed
no later than two years after the initial date of examination eligibility
or the person’s application will be voided.

(2) An applicant who fails the examination three times
shall have his or her application denied unless the applicant furnishes
the department proof that he or she has retaken the training course
described in §140.156 of this title.

(3) An applicant who completes course work as described
in paragraph (2) of this subsection must �le a new application for reg-
istration with the application fee.

(h) Failure to apply. Any applicant who fails to apply for and
take the examination at least once within a period of one year after an
examination approval notice is mailed to him or her by the department
may have such approval voided by the department.

(i) Refunds. No refunds will be made to examination candi-
dates who fail to appear for an examination.

(j) Examination review. Each applicant who fails the exam-
ination may request, in writing, within 21 days from the date of the
noti�cation of failure, a written breakdown of the examination scores
for each section of the examination.

§140.158. Determination of Eligibility.

(a) The department shall receive and approve or disapprove
all applications for registration as a code enforcement of�cer and code
enforcement of�cer in training.

(b) Notices of application approval, disapproval, or de�ciency
shall be in accordance with §140.165 of this title (relating to Processing
Applications).

(c) An application for a registration shall be disapproved if the
person has:

(1) not met the requirements in §140.155 of this title (re-
lating to Registration Quali�cation Requirements);

(2) failed to pass the examination prescribed by the depart-
ment as set out in §140.156 of this title (relating to Examination);

(3) failed to or refused to properly complete or submit any
application form, documents, or fee or deliberately presented false in-
formation on any form or document required by the department;

(4) violated any provisions of Occupations Code, Chapter
1952 or this chapter;

(5) been convicted of a felony or misdemeanor if the crime
directly relates to the duties and responsibilities of a registered code
enforcement of�cer or code enforcement of�cer in training as set out in

§140.163 of this title (relating to Registration of Persons with Criminal
Backgrounds); or

(6) certi�cation or registration to engage in code enforce-
ment or a related profession that revoked by another licensing entity
in this state or another state, commonwealth, or territory of the United
States for any of the following reasons:

(A) unprofessional conduct;

(B) fraud, deceit, or negligence; or

(C) misconduct in the practice of code enforcement or
a related profession.

(d) If after review, the department determines that the appli-
cation should not be approved, the department shall give the applicant
written notice of the reason for the proposed decision and of the op-
portunity for a formal hearing. The notice shall be in accordance with
§140.164 of this title (relating to Violations, Complaints, Investigations
and Disciplinary Actions).

§140.159. Code Enforcement Of�cer in Training.

(a) Supervision. The purpose of this section is to set out the
nature and the scope of the supervision provided for code enforcement
of�cers in training.

(1) Supervision contract. A code enforcement of�cer in
training must have a contract on department forms on �le with the de-
partment.

(2) Termination. The supervising code enforcement of�cer
must submit a written noti�cation of termination of supervision to the
department and the supervisee within 14 days of when supervision has
ceased. The department noti�cation of termination of supervision shall
include:

(A) the name, registration number, and signature of the
supervisor and the name and registration number of the supervisee;

(B) a statement that supervision has terminated;

(C) the reason for termination;

(D) the date of termination of supervision; and

(E) a statement indicating whether the supervisor and
the supervisee have complied with the requirements of this chapter.

(3) Changes. Any change in the department supervision
contract including adding or deleting supervisors shall require submis-
sion of a new supervision contract.

(4) Requirements of supervision.

(A) The supervisor must have adequate training, knowl-
edge, and skill to consult competently concerning any code enforce-
ment services which the supervisee undertakes.

(B) The supervisor must be a registered code enforce-
ment of�cer.

(C) The supervisor may not supervise more than three
supervisees.

(D) The supervisee must clearly state the supervised
status to his or her employer and must provide the name, address, and
telephone number of the supervisor.

(E) The supervisor may not be employed by the super-
visee, may not lease or rent space from the supervisee, and must avoid
any dual relationship with the supervisee which could impair the su-
pervisor’s professional judgment.
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(F) The supervisor need not be the same as the of�cer
in training’s work supervisor.

(G) The supervisor must be available for discussion of
any problems encountered by the supervisee and have quarterly reports
available at reasonable times.

(H) The supervisor will provide an alternate registered
code enforcement of�cer to provide supervision for the supervisee in
circumstances when the supervisor is not available for more than four
continuous weeks.

(5) Payment. A supervisee may not pay for supervision.

(b) Required supervisor. A registered code enforcement of�-
cer in training must have a supervising registered code enforcement
of�cer during the times the of�cer in training is engaged in code en-
forcement. Time shall not be counted toward the one year of full-time
experience required for registration as a code enforcement of�cer un-
less the registered code enforcement of�cer had a quali�ed supervisor.

(c) Upgrading a code enforcement of�cer in training. The pur-
pose of this subsection is to set out the procedure to upgrade a registra-
tion from a code enforcement of�cer in training to a code enforcement
of�cer.

(1) The code enforcement of�cer in training shall submit
to the department proof of the required experience as set out in
§140.155(b)(2) of this title (relating to Registration Quali�cation
Requirements) with a written request to upgrade the registration.

(2) After review of all application materials, the depart-
ment shall notify the code enforcement of�cer in training of eligibility
for registration as a code enforcement of�cer.

(3) The code enforcement of�cer in training shall surren-
der to the department the registration certi�cate and registration iden-
ti�cation card and submit the registration fee and registration form for
upgrade of a registration for a code enforcement of�cer in training to a
code enforcement of�cer.

(4) If the code enforcement of�cer in training is not eligible
for upgrade, the department shall notify the code enforcement of�cer in
training in writing of the reasons for de�ciency and the additional ex-
perience or documentation needed to meet the minimum requirements
for registration as a code enforcement of�cer.

(d) Time limits. A code enforcement of�cer in training reg-
istration is valid for one year from the date the registration is issued
and may be renewed not more than once by the procedures set out in
§140.161 of this title (relating to Code Enforcement Registration Re-
newal).

§140.160. Code Enforcement Of�cer Registration.

(a) Purpose. The purpose of this section is to set out the code
enforcement registration procedures of the department.

(b) Issuance of registrations.

(1) The department will send each applicant whose appli-
cation has been approved and who has passed the examination a code
enforcement of�cer certi�cate and a registration identi�cation card or
a code enforcement of�cer in training certi�cate containing a registra-
tion number.

(2) A certi�cate of registration issued under this Act is
valid for one year or for two years, as determined by the department,
and may be renewed as provided in §140.161 of this title (relating to
Code Enforcement Registration Renewal).

(3) Any certi�cate of registration or identi�cation card is-
sued remains the property of the department and must be surrendered
on demand of the department.

(c) Replacement certi�cate. The department will replace a
lost, damaged, or destroyed certi�cate or identi�cation card upon writ-
ten request from a registrant and payment of the certi�cate and/or iden-
ti�cation card replacement fee. The request shall include a statement
detailing the loss or destruction of the original certi�cate or identi�ca-
tion card or be accompanied by the damaged certi�cate or card.

(d) Name change. Before another registration certi�cate and
identi�cation card will be issued by the board, noti�cation of name
changes must be mailed to the department and shall include a duly ex-
ecuted af�davit and a notarized copy of a marriage certi�cate, court
decree evidencing such change, or a copy of a social security card re-
�ecting the new name. The registrant shall return any previously issued
registration certi�cate and identi�cation card and remit the certi�cate
and/or identi�cation card replacement fee as set out in §140.153 of this
title (relating to Fees).

§140.161. Code Enforcement Registration Renewal.

(a) Purpose. The purpose of this section is to set forth the rules
governing registration renewal of code enforcement of�cers.

(b) General.

(1) A registrant must renew the registration annually or ev-
ery two years.

(2) Each registrant is responsible for renewing the registra-
tion before the expiration date and shall not be excused from paying the
reinstatement fee. Failure to receive noti�cation from the department
prior to the expiration date of the registration will not excuse failure to
�le for renewal or late renewal.

(3) The department will not renew the registration of the
registrant who is in violation of the Act or this chapter at the time of
application for renewal.

(4) Notices of renewal approval, disapproval, or de�ciency
shall be in accordance with §140.165 of this title (relating to Processing
Applications).

(5) The department shall deny renewal of the registration of
the registrant if renewal is prohibited by the Education Code, §57.491.

(c) Registration renewal.

(1) At least 30 days prior to the expiration date of a per-
son’s registration, the department will send notice to the registrant at
the address in the department’s records of the expiration date of the
registration, the amount of the renewal fee due, the number of contin-
uing education hours required for renewal, and a renewal form which
the registrant must complete and return to the department with the re-
quired renewal fee.

(2) The renewal form for all registrants shall require the
provision of the preferred mailing address, primary employment ad-
dress and telephone number, category of employment, and a statement
of any misdemeanor and felony offenses for which the registrant has
been convicted and a statement attesting to completion of the required
continuing education hours. The registration renewal form for code en-
forcement of�cers in training shall be accompanied by a current super-
vision contract on department forms complying with §140.155(c)(3) of
this title (relating to Registration Quali�cation Requirements).

(3) A registrant has renewed the registration when the reg-
istrant has mailed the renewal form and the required renewal fee to the
department prior to the expiration date of the registration, unless se-
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lected for random audit of continuing education. The postmark date
shall be considered as the date of mailing.

(4) The department shall issue a registrant who has met all
requirements for renewal a certi�cate and identi�cation card.

(d) Late renewal.

(1) The department shall inform a person who has not re-
newed a registration within 30 days following the expiration of the reg-
istration of the amount of the renewal fee and reinstatement fee required
for renewal and the date the registration expired.

(2) Persons renewing late are automatically subject to audit
and must submit copies of continuing education certi�cates.

(3) A person whose registration has expired for not more
than one year may renew the registration by submitting to the depart-
ment the registration renewal form, copies of continuing education cer-
ti�cates, the renewal fee, and the reinstatement fee. The renewal must
be mailed to the department not more than one year after the expiration
date of registration. The postmark date shall be considered as the date
of mailing.

(4) A person whose registration has been expired for more
than one year may not renew. The person may obtain a new registration
by complying with the then current requirements and procedures for
obtaining a registration.

(e) Expiration of registration.

(1) A person whose registration has expired may not claim
to be a code enforcement of�cer or code enforcement of�cer in training
or use the titles "code enforcement of�cer" or "code enforcement of�cer
in training."

(2) A person who fails to renew a registration is required
to surrender the registration certi�cate and identi�cation card to the
department after 90 days from expiration of the registration or upon
demand.

(f) Active duty. If a registrant fails to timely renew his or her
registration because the registrant is or was on active duty with the
armed forces of the United States of America serving outside the State
of Texas, the registrant may renew the registration in accordance with
this subsection.

(1) Renewal of the registration may be requested by the
registrant, the registrant’s spouse, or an individual having power of at-
torney from the registrant. The renewal form shall include a current ad-
dress and telephone number for the individual requesting the renewal.

(2) Renewal may be requested before or after the expiration
of the registration.

(3) A copy of the of�cial orders or other of�cial military
documentation showing that the registrant is or was on active duty serv-
ing outside the State of Texas shall be �led with the department along
with the renewal form.

(4) A copy of the power of attorney from the registrant shall
be �led with the department along with the renewal form if the indi-
vidual having the power of attorney executes any of the documents
required in this subsection.

(5) A registrant renewing under this subsection shall pay
the applicable renewal fee, but not the reinstatement fee.

(6) A registrant renewing under this subsection shall not be
required to complete continuing education for the period of the active
duty service.

§140.162. Grounds for Suspension or Revocation.

A certi�cate of registration may be suspended or revoked for the fol-
lowing reasons:

(1) fraud or deceit in obtaining a certi�cate including:

(A) presenting false information to the department on
any initial application or document; or

(B) presenting false information to the department on
any renewal document;

(2) gross negligence in the practice of code enforcement:

(A) as determined in the �nal judgment of a civil law-
suit; or

(B) as de�ned by case law;

(3) incompetency including:

(A) a determination of mental incompetency by a court;

(B) commitment, emergency detention, or admission to
a mental health facility under the Texas Mental Health Code; or

(C) any mental or physical condition which does not al-
low code enforcement to be performed with reasonable skill or safety;
or

(4) misconduct in the practice of code enforcement includ-
ing:

(A) presenting false information to the department in
any investigation or disciplinary proceeding of the department;

(B) making deceptive, false, or misleading statements
concerning:

(i) professional quali�cations or credentials;

(ii) advertising for the registrant’s services; or

(iii) the registrant’s practice;

(C) failing to comply with an order issued by the de-
partment;

(D) consuming alcohol or taking controlled substances
not prescribed by a licensed physician while on duty as a code enforce-
ment of�cer;

(E) aiding or abetting the practice of an unregistered
person when that person is required to be registered under Occupations
Code, Chapter 1952;

(F) verbally, physically, or sexually abusing or attempt-
ing to abuse an individual while on duty as a code enforcement of�cer;

(G) falsifying reports made as a code enforcement of�-
cer;

(H) accepting or offering to accept any form of com-
pensation for:

(i) not reporting a hazard as required; or

(ii) correcting a hazard which was found while on
duty as a code enforcement of�cer;

(I) failing to report a crime when the report is required
by law; or

(J) failing to report another code enforcement of�cer or
code enforcement of�cer in training who has violated the Act or this
chapter.

§140.163. Registration of Persons with Criminal Backgrounds.

32 TexReg 3110 June 8, 2007 Texas Register



(a) This section sets out the guidelines and criteria on the eli-
gibility of persons with criminal backgrounds to obtain registration as
a code enforcement of�cer or code enforcement of�cer in training.

(b) Criminal convictions which directly relate to the occupa-
tion of code enforcement shall be considered by the department as fol-
lows.

(1) The department may suspend or revoke an existing reg-
istration, disqualifying a person from receiving a registration, or deny
a person the opportunity to be examined for a registration because of
a person’s conviction of a felony or misdemeanor if the crime directly
relates to the duties and responsibilities under that registration.

(2) In considering whether a criminal conviction directly
relates, the department shall consider:

(A) the nature and seriousness of the crime;

(B) the relationship of the crime to the purposes for re-
quiring a registration as a code enforcement of�cer;

(C) the extent to which a registration might offer an op-
portunity to engage in further criminal activity of the same type as that
in which the person previously had been involved; and

(D) the relationship of the crime to the ability, capacity,
or �tness required to perform the duties and discharge the responsi-
bilities of a code enforcement of�cer or code enforcement of�cer in
training. In determining the present �tness of a person, the department
shall consider the evidence described in Occupations Code, §53.023.

(c) The following felonies and misdemeanors directly relate
because these criminal offenses indicate an inability or a tendency for
the person to be unable to perform or to be un�t for registration:

(1) the misdemeanor of violating Occupations Code, Chap-
ter 1952;

(2) a conviction relating to deceptive business practices;

(3) a misdemeanor or felony offense involving:

(A) bribery;

(B) forgery;

(C) tampering with a governmental record;

(D) perjury;

(E) burglary; or

(F) arson;

(4) a conviction for practicing another profession without
a license, certi�cate, or registration required by state or federal law;

(5) a conviction relating to delivery, possession, manufac-
turing, or use of:

(A) controlled substances; or

(B) dangerous drugs;

(6) a conviction involving moral turpitude;

(7) a misdemeanor or felony offense under various titles of
the Texas Penal Code:

(A) Title 5 concerning offenses against the person;

(B) Title 7 concerning offenses against the property;

(C) Title 9 concerning offenses against public order and
decency;

(D) Title 10 concerning offenses against public health,
safety, and morals; or

(E) Title 4 concerning offenses of attempting or con-
spiring to commit any of the offenses in this subsection; and

(8) other misdemeanors and felonies which indicate an in-
ability or tendency for the person to be unable to perform as a registrant
or to be un�t for registration if action by the department will promote
the intent of the Act, this chapter, and Occupations Code, Chapter 53.

(d) Procedures for revoking, suspending, or denying a regis-
tration to persons with criminal backgrounds shall be as follows.

(1) The department shall give a written notice to the per-
son that the department proposes to deny the application or suspend or
revoke the registration in accordance with the provisions of §140.162
of this title (relating to Grounds for Suspension or Revocation).

(2) If the department denies, suspends, or revokes an appli-
cation or registration under this section, the department shall give the
person written notice:

(A) of the reasons for the decision;

(B) that the person, after exhausting administrative ap-
peals, may �le an action in a district court of Travis County for review
of the evidence presented to the department and its decision;

(C) that the person must begin the judicial review by
�ling a petition with the court within 30 days after the department’s
action is �nal and appealable; and

(D) of the earliest date that the person may appeal.

§140.164. Violations, Complaints, Investigations and Disciplinary
Actions.

(a) Purpose. The purpose of this section is to set out:

(1) violations and prohibited actions under Occupations
Code, Chapter 1952, and this chapter;

(2) procedures concerning complaints alleging violations
of the Act or this chapter; and

(3) department actions against a person when violations
have occurred.

(b) Compliance. A registrant or applicant must comply with
the Act and this chapter.

(c) Filing complaints.

(1) Any person may complain to the department alleging
that a code enforcement of�cer, code enforcement of�cer in training,
or another person has violated the Act or this chapter.

(2) A person wishing to �le a complaint against a code en-
forcement of�cer or another person shall notify the department. The
initial noti�cation of a complaint may be in writing, by telephone, or
by personal visit to the department of�ce.

(3) Upon receipt of a complaint, the department shall send
to the complainant an acknowledgment letter and the department’s
complaint form, which the complainant must complete and return to
the department before further action can be taken. If the complaint is
made by visit to the department of�ce, the form may be given to the
complainant at that time; however, it must be completed and returned
to the department before further action can be taken.

(4) Anonymous complaints may be investigated by the de-
partment if the complainant provides suf�cient information.

(d) Investigation of complaints.
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(1) The department may investigate any complaint.

(2) If the department determines that the complaint does
not come within the department’s jurisdiction, the department shall ad-
vise the complainant and if possible, refer the complainant to the ap-
propriate governmental agency for handling such a complaint.

(3) The department shall, at least as frequently as quarterly,
notify the parties to the complaint of the status of the complaint until
its �nal disposition.

(4) If the department determines that there are insuf�cient
grounds to support the complaint, the department shall dismiss the
complaint and give written notice of the dismissal to the registrant or
person against whom the complaint has been �led and the complainant.

(5) If the department determines that there are suf�cient
grounds to support the complaint, the department may propose to deny,
suspend, revoke, or not renew a registration.

(e) Disciplinary actions.

(1) The department may deny an application or registration
renewal or suspend or revoke a registration.

(2) Prior to institution of formal proceedings to revoke or
suspend a registration, the department shall give written notice to the
registrant of the facts or conduct alleged to warrant revocation or sus-
pension, and registrant shall be given an opportunity, as described in
the notice, to show compliance with all requirements of the Act and
this chapter.

(3) If denial, revocation, or suspension of a registration is
proposed, the department shall give written notice to the applicant or
registrant that the application or registration must request, in writing,
a formal hearing within 10 days of receipt of the notice. The notice
shall state the basis for the proposed action. Receipt of the notice is
presumed to occur on the 10th day after the notice is mailed to the last
address known to the department unless another date is re�ected on a
United States Postal Service return receipt.

(4) If no timely request for a hearing is received, the ap-
plicant or registrant is deemed to have waived the hearing and be in
agreement with the allegations and proposed action.

(5) If the applicant or registrant fails to appear or be repre-
sented at the scheduled hearing, the person is deemed to be in agree-
ment with the allegations and proposed action and to have waived the
right to a hearing.

(6) If the hearing is waived, the application or registration
shall be denied, suspended, or revoked by an order of the commissioner
of health.

(7) The formal hearing shall be conducted according to the
hearing procedures in §140.163 of this title (relating to Registration
of Persons with Criminal Backgrounds), if applicable and the formal
hearing procedures of the State Of�ce of Administrative Hearings.

(f) Denial, suspension, or revocation.

(1) The department shall suspend or revoke a certi�cate of
registration issued under this Act if the department determines that the
certi�cate holder engaged in fraud or deceit in obtaining a certi�cate or
is grossly negligent, incompetent, or guilty of misconduct in the prac-
tice of code enforcement.

(2) If the department suspends a registration, the suspen-
sion shall remain in effect until the department determines that the rea-
son for suspension no longer exists. The department shall investigate
prior to making a determination.

(3) During the time of suspension, the suspended registra-
tion holder shall return his or her registration certi�cate and identi�ca-
tion card to the department.

(4) If the suspension overlaps a registration renewal date,
the suspended registration holder may comply with the renewal pro-
cedures in this chapter; however, the department may not renew the
registration until the department determines that the reason for suspen-
sion no longer exists or the period of suspension is completed.

(5) If the department revokes or does not renew a regis-
tration, a person may apply for a registration by complying with the
requirements and procedures in this chapter at the time of reapplica-
tion. The department may refuse to issue a registration if the reason for
revocation or nonrenewal continues to exist.

(6) Upon revocation, a registration holder shall return the
registration certi�cate and identi�cation card to the department.

(g) The department may assess administrative penalties for a
violation of the Act or this chapter is accordance with the procedures
established in Occupations Code, Chapter 1952, Subchapter F.

§140.165. Processing Applications.

(a) Time periods. The department shall comply with the fol-
lowing procedures in processing applications for initial registration and
registration renewal.

(1) The following periods of time shall apply from the date
of receipt of an application until the date of issuance of a written no-
tice that the application is complete and accepted for �ling or that the
application is de�cient and additional speci�c information is required.
A written notice stating that the application has been approved may be
sent in lieu of the notice of acceptance of a complete application. The
time periods are as follows:

(A) letter of acceptance of application for certi�cate
of registration or code enforcement of�cer in training certi�cate--30
working days;

(B) letter of application or renewal de�ciency--30
working days; and

(C) issuance of registration renewal or letter of renewal
de�ciency--20 working days.

(2) The following periods of time shall apply from the re-
ceipt of the last item necessary to complete the application until the
date of issuance of written notice approving or denying the applica-
tion. The time periods for denial include noti�cation of the proposed
decision and of the opportunity, if required, to show compliance with
the law and of the opportunity for a formal hearing. The time periods
are as follows:

(A) letter of approval for examination--20 working
days;

(B) initial letter of approval for registration--30 days;

(C) letter of denial of registration--30 days; and

(D) issuance of registration renewal--10 working days.

(b) Reimbursement of fees.

(1) In the event an application is not processed in the time
periods stated in subsection (a) of this section, the applicant has the
right to request reimbursement of all fees paid in that particular appli-
cation process. Application for reimbursement shall be made to the
department. If the department does not agree that the time period has
been violated or �nds that good cause existed for exceeding the time
period, the request will be denied.
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(2) Good cause for exceeding the time period is considered
to exist if the number of applications for registration and registration
renewal exceeds by 15% or more the number of applications processed
in the same calendar quarter the preceding year; another public or pri-
vate entity relied upon by the department in the application process
caused the delay; or any other condition exists giving the department
good cause for exceeding the time period.

(c) Appeal. If a request for reimbursement under subsection
(b) of this section is denied by the department, the applicant may ap-
peal to the commissioner of the department for a timely resolution of
any dispute arising from a violation of the time periods. The appli-
cant shall give written notice to the commissioner at the address of
the department that he or she requests full reimbursement of all fees
paid because his or her application was not processed within the appli-
cable time period. The commissioner shall provide written notice of
the commissioner’s decision to the applicant and the department. An
appeal shall be decided in the applicant’s favor if the applicable time
period was exceeded and good cause was not established. If the appeal
is decided in favor of the applicant, full reimbursement of all fees paid
in that particular application process shall be made.

(d) Contested cases. The time periods for contested cases re-
lated to the denial of registration or registration renewals are not in-
cluded within the time periods stated in subsection (a) of this section.
The time period for conducting a contested case hearing runs from the
date the department receives a written request for a hearing and ends
when the decision of the department is �nal and appealable. A hear-
ing may be completed within one to four months, but may extend for a
longer period of time depending on the particular circumstances of the
hearing.

§140.166. Exemptions.

(a) A person who is licensed or registered under another law
of this state and who under the license or registration engages in code
enforcement is not required to be registered under Occupations Code,
Chapter 1952.

(b) This state or a political subdivision of this state is not re-
quired to employ a person registered under this Act if the state or po-
litical subdivision engages in code enforcement. However, if this state
or a political subdivision of the state employs a person who uses the
title "code enforcement of�cer," the person must be registered under
this Act.

§140.167. Advertising.

(a) A registrant shall not use advertising that is false, mislead-
ing, or deceptive or that is not readily subject to veri�cation.

(b) False, misleading, or deceptive advertising or advertising
that is not readily subject to veri�cation includes advertising that:

(1) makes a material misrepresentation of fact or omits a
fact necessary to make the statement as a whole not materially mis-
leading;

(2) makes a representation likely to create an unjusti�ed
expectation about the results of a service or procedure;

(3) compares a professional’s service with another profes-
sional’s services unless the comparison can be factually substantiated;

(4) contains a testimonial;

(5) causes confusion or misunderstanding as to the creden-
tials, education, or registration of a professional; or

(6) advertises or represents in the use of professional name,
a title, or professional identi�cation that is expressly or commonly re-
served to or used by another profession or professional.

(c) A registrant shall make a reasonable attempt to notify each
client of the name, mailing address, and telephone number of the de-
partment for the purpose of directing complaints to the department by
providing noti�cation:

(1) on each written contract for services of a registrant;

(2) on a sign prominently displayed in the primary place of
business of each registrant; or

(3) in a bill for services provided by a registrant to a client
or third party.

(d) A registrant shall be subject to disciplinary action by the
department if under the Crime Victims Compensation Act, Code of
Criminal Procedure, Art. 56.31, the registrant is issued a public letter
of reprimand, is assessed a civil penalty by a court, or has an adminis-
trative penalty imposed by the attorney general’s of�ce.

§140.168. Continuing Education.

(a) Each registered code enforcement of�cer and code enforce-
ment of�cer in training must meet the renewal requirements set out in
this section.

(b) Code enforcement of�cers in training who apply to up-
grade prior to the department’s issuance of notice regarding the ex-
piration of their registration as required by §140.161(c)(1) of this title
(relating to Code Enforcement Registration Renewal) are not required
to submit continuing education hours in order to upgrade.

(c) Each registered code enforcement of�cer and code enforce-
ment of�cer in training must obtain and show proof of not less than
six continuing education hours as set forth in this section within the
twelve months preceding renewal of a registration issued for one year,
or not less than 12 continuing education hours as set forth in this sec-
tion within the 24 months preceding renewal of a registration issued for
two years, at least one hour of which must be in legal/legislative issues
as provided in subsection (j)(12) of this section.

(d) Only continuing education activities conducted in accor-
dance with this section shall be considered approved by the department
and may be represented to the public as acceptable for registration re-
newal for registered code enforcement of�cers in Texas.

(e) Department approved continuing education activities for
license renewal include the following:

(1) conferences;

(2) home-study training modules (including professional
journals requiring successful completion of a test document);

(3) lectures;

(4) panel discussions;

(5) seminars;

(6) accredited college or university courses;

(7) video or �lm presentations with live instruction;

(8) �eld demonstrations;

(9) teleconferences; or

(10) other activities approved by the department.

(f) Only the following continuing education activities shall
serve as a basis for registration renewal:

(1) approved by the department or its designee in accor-
dance with this section; or
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(2) approved by another professional regulatory agency in
the State of Texas as acceptable continuing education for license re-
newal; and

(3) covering one or more of the curriculum areas listed in
subsection (j) of this section.

(g) Continuing education activities must meet the following
criteria if they are to be acceptable for continuing education credit:

(1) the activity must cover one or more of the curriculum
areas listed in subsection (j) of this section;

(2) the activity must be conducted by an organization
which is:

(A) an accredited college or university;

(B) a governmental agency, including local, state or
federal agencies;

(C) an association with a membership of 25 or more
persons, or it’s af�liate; or

(D) a commercial education business;

(3) the activity must have a record keeping procedure
which includes a register of who took the course and the number of
continuing education units earned;

(4) the organization must implement procedures for veri-
fying participant’s attendance;

(5) the activity must be at least 50 minutes in length of
actual instruction time. Round table discussions and more than one
speaker for the total of 50 minutes per activity is permissible. No credit
will be given for time used for other non-relevant activities; and

(6) the activity must be conducted in compliance with all
applicable federal and state laws, including the Americans with Dis-
abilities Act (ADA) requirements for access to activities.

(h) Organizations shall send, e-mail, or fax noti�cation of up-
coming continuing education to the department at least 15 days prior
to the event which includes the:

(1) date(s) of the continuing education activity;

(2) time of the continuing education activity;

(3) location of the continuing education activity;

(4) title of the activity; and

(5) name of the instructor(s).

(i) Commercial education businesses, in addition to the items
listed in subsection (h) of this section, shall submit a request for ap-
proval on department forms; and shall not represent any course as ap-
proved until such approval is granted by the department in writing.

(j) The curriculum of an approved activity must include one or
more of the following subjects:

(1) zoning and zoning ordinance enforcements;

(2) sign regulations;

(3) home occupations;

(4) housing codes and ordinances;

(5) building abatement;

(6) nuisance violations;

(7) abandoned vehicles;

(8) junk vehicles;

(9) health ordinances;

(10) basic processes of law related to code enforcement;

(11) professional, supervisory or management training re-
lated to the profession of code enforcement; or

(12) legislative or legal updates related to the profession of
code enforcement.

(k) Documentation of continuing education activity shall be
maintained by the organization for three years, including:

(1) a roster which shall include the following:

(A) name, address, phone number, code enforcement
of�cer or code enforcement of�cer in training registration number, so-
cial security number (used to coordinate continuing education activity
information with the department’s records), and signature of the regis-
trant; and

(B) number of continuing education hours earned by
each individual;

(2) copy of noti�cation and description of method trans-
mitted to the department as required by subsection (h) of this section;
and

(3) copies of all program materials suf�cient to demon-
strate compliance with this section.

(l) At the conclusion of the activity the organization shall dis-
tribute to those registered code enforcement of�cers and code enforce-
ment of�cers in training who have successfully completed the activity a
certi�cate of completion which shall include the name of the registrant;
the name of the organization providing the training, the title of the ac-
tivity; the date and location of the activity, and the continuing education
hours earned. The certi�cate shall state "Approved in accordance with
25 Texas Administrative Code, §140.168 for code enforcement of�-
cer/code enforcement of�cer in training registration renewal in Texas."
It shall include a breakdown of the hours earned on each topic listed
under subsection (j) of this section.

(m) Each registered code enforcement of�cer and code en-
forcement of�cer in training shall collect and keep certi�cates of com-
pletion of approved courses. These certi�cates of completion will be
used to document the attendance of a registered code enforcement of-
�cer or code enforcement of�cer in training at approved courses. The
department will conduct random audits for compliance with this re-
quirement.

(n) Failure to comply with the annual continuing education
hour requirements for the registered code enforcement of�cer or code
enforcement of�cer in training registration issued by the department
will:

(1) result in suspension of a code enforcement of�cer or
code enforcement of�cer in training registration until the necessary
credits for continuing education are successfully completed; and

(2) require the registered code enforcement of�cer or code
enforcement of�cer in training to make new application for registration
as a code enforcement of�cer or code enforcement of�cer in training, if
the registered code enforcement of�cer or code enforcement of�cer in
training does not renew within one year after the original registration
expired.

(o) The department may fail to accept any or all courses for
registration renewal if an organization fails to �le a timely notice of
upcoming continuing education, fails to retain documentation related
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to the activity as required by this section, or fails to comply with any
other requirements that are a basis for approval or that are a part of this
subchapter.

(p) A registered code enforcement of�cer or code enforcement
of�cer in training registration may �le a written request for an exten-
sion of time for compliance with any deadline in this subsection. Such
request for extension, not to exceed 30 days, shall be granted by the
department if the registered code enforcement of�cer or code enforce-
ment of�cer in training �les appropriate documentation to show good
cause for failure to comply timely with the requirements of this sub-
section. Good cause includes, but is not limited to, extended illness,
extended medical disability, or other extraordinary hardship which is
beyond the control of the person seeking the extension.

(q) Initial certi�cation in the 12 months preceding renewal will
be accepted as proof of the continuing education required by subsection
(c) of this section if the certi�cation is listed as follows.

(1) International Code Council (ICC):

(A) residential building inspector;

(B) residential electrical inspector;

(C) residential mechanical inspector;

(D) residential plumbing inspector;

(E) commercial building inspector;

(F) commercial electrical inspector;

(G) commercial mechanical inspector;

(H) commercial plumbing inspector;

(I) �re inspector I;

(J) �re inspector II;

(K) residential combination inspector;

(L) commercial combination inspector;

(M) certi�ed building of�cial;

(N) accessibility inspector;

(O) zoning inspector;

(P) property maintenance and housing inspector; or

(Q) housing code of�cial; or

(2) International Association of Plumbing and Mechanical
Of�cials (IAPMO):

(A) voluntary plumbing inspector; or

(B) voluntary mechanical inspector; or

(3) National Fire Protection Association (NFPA):

(A) certi�ed �re protection specialist;

(B) �re inspector I;

(C) �re inspector II;

(D) certi�ed building inspector;

(E) certi�ed residential electrical inspector; or

(F) certi�ed master electrical inspector; or

(4) International Association of Electrical Inspectors
(IAEI):

(A) building 1 and 2 family dwelling;

(B) building general;

(C) electrical 1 and 2 family dwelling;

(D) electrical general;

(E) �re protection general;

(F) �re protection plan review;

(G) mechanical 1 and 2 family dwelling;

(H) mechanical general;

(I) plumbing 1 and 2 family dwelling; or

(J) plumbing general or;

(5) National Swimming Pool Foundation (NSPF) certi�ed
pool-spa operator; or

(6) American Association of Code Enforcement (AACE):

(A) certi�ed property maintenance and housing inspec-
tor;

(B) certi�ed zoning enforcement of�cer;

(C) certi�ed code enforcement of�cer; or

(D) code enforcement administrator.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 23, 2007.

TRD-200702022
Lisa Hernandez
Deputy General Counsel
Department of State Health Services
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 458-7111 x6972

CHAPTER 289. RADIATION CONTROL
The Executive Commissioner of the Health and Human Services
Commission on behalf of the Department of State Health Ser-
vices (department) proposes an amendment to §289.202, con-
cerning standards for protection against radiation from radioac-
tive materials, the repeal of §289.255 and new §289.255, con-
cerning radiation safety requirements and licensing and regis-
tration procedures for industrial radiography, and the repeal of
§289.256 and new §289.256, concerning medical and veterinary
use of radioactive material.

BACKGROUND AND PURPOSE

The amendment to §289.202 adds requirements regarding the
national radioactive source tracking system for certain sealed
sources that are items of immediate mandatory compatibility with
the United States Nuclear Regulatory Commission (NRC) and,
as an agreement state with the NRC, Texas must adopt them.

The repeal and new §289.255 are necessary to modify radiation
safety requirements and licensing and registration procedures
for industrial radiography. Most of these requirements are items
of compatibility with the NRC and, as an agreement state with
the NRC, Texas must adopt them. In addition, the industrial ra-
diography examination and certi�cation fees are increased to re-
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cover 100 percent of current program costs. Several revisions
were made to clarify existing requirements in the rule.

The repeal and new §289.256 are necessary to comply with
compatibility requirements of the NRC. The repeal and new rule
are the result of the NRC’s adoption of training and education
requirements for users of radioactive material for medical pur-
poses. These include physicians, medical physicists, nuclear
pharmacists, and radiation safety of�cers. Texas is an agree-
ment state, which means the state has an agreement with the
NRC under which the NRC has relinquished control over the ma-
jority of radioactive material uses in Texas. However, Texas must
maintain certain rules compatible with the NRC.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 289.202, 289.255, and
289.256 have been reviewed and the department has deter-
mined that reasons for adopting the sections continue to exist
because rules on these subjects are needed.

SECTION-BY-SECTION SUMMARY

The revisions to §289.202 are necessary because these require-
ments are items of immediate mandatory compatibility with the
NRC and Texas must adopt them. Section 289.202(c) adds a
de�nition of nationally tracked source and renumbers subse-
quent de�nitions. New §289.202(hhh) adds requirements for re-
ports of transactions involving nationally tracked sources; pro-
vides the nationally tracked source thresholds; and incorporates
the requirements for source manufacturers to assign a unique
serial number to each nationally tracked source.

Concerning §289.255, throughout the rule, reference to
§289.231 relating to general provisions and standards for
protection against machine-produced radiation is added to the
speci�c parts of the rule that apply to industrial radiographic
operations using machine-produced radiation.

In §289.255(b), the new rule addresses, in separate paragraphs,
those sections that apply respectively to industrial radiographic
operations using radioactive material and operations using ma-
chine-produced radiation. In addition, §289.255(b) includes ref-
erence to §289.228 relating to radiation safety requirements for
analytical and other industrial radiation machines and §289.229
relating to radiation safety requirements for accelerators, thera-
peutic radiation machines, and simulators, to state the complete
list of rules and requirements that apply to all industrial radio-
graphic operations using machine-produced radiation.

Several de�nitions are revised in §289.255(c) to be compatible
with NRC and the de�nition of "Conference of Radiation Control
Program Directors, Inc. (CRCPD)" is added to de�ne this term
that is used in the rule text. The de�nition of "enclosed radiog-
raphy" is deleted, as this term is included in the term "shielded
room radiography." As a result of deleting the de�nition of "en-
closed radiography," this term has been replaced with "shielded
room" throughout the section to state the correct term. Section
289.255(d) includes language to clarify certain industrial radio-
graphic operations that are exempt from this section.

The requirements for quali�cations of radiographic personnel in
§289.255(e) have been reformatted and renumbered for clari-
�cation of these requirements. Concerning §289.255(e)(1)(B),
the number of days that a radiographer trainee may carry the
copy of the completed BRC Form 255-E before receiving a
trainee status card is changed from 60 days to 30 days because

the agency has determined that the trainee status card is issued
within 30 days after documentation has been submitted. In
§289.255(f)(2), a statement is added to the additional radiogra-
pher and radiographer trainer requirements to clearly state that
these individuals are responsible for ensuring that radiographic
operations are conducted in accordance with the requirements
of this section.

In §289.255(g)(1)(B), the industrial radiographer examination
is now non-transferable as well as non-refundable in order to
increase the ef�ciency of scheduling examinations. In addition,
this subparagraph increases the examination fee from $25
to $120 to recover 100 percent of current program costs. A
new subparagraph is added to §289.255(g)(1) to clarify that
applicants who fail to appear at a scheduled exam and do
not reschedule 48 hours prior to their assigned exam session
must reapply for a future exam session in an effort to decrease
the relatively large number of applicants who fail to appear
at a scheduled exam session and increase the ef�ciency of
scheduling exams. Section 289.255(g)(2)(F) adds the words
"government-issued" in front of the words "photo identi�cation
card" to specify the type of photo identi�cation that is acceptable
to the department.

Section 289.255(h)(1)(A) increases the radiographer certi�ca-
tion fee to from $100 to $110 to recover 100 percent of current
program costs. In addition, in §289.255(h)(4)(C), language is
added to clarify that an individual whose radiographer certi�ca-
tion has been suspended or revoked must comply with the condi-
tions of the suspension or revocation orders before certi�cation is
reinstated, or the individual is permitted by the department to ap-
ply for a new certi�cation. In §289.255(l)(1)(A), the words "make,
model, and" are added in front of the words "serial number" be-
cause this revision is an item of compatibility with the NRC and
Texas must adopt this. In §289.255(n)(1), the term "or" is re-
placed with the term "and" following the words "conspicuous vis-
ible" to clarify that both a conspicuous visible and audible alarm
signal shall exist at permanent radiographic installations.

The term "personnel monitoring control" is changed to "individual
monitoring" in §289.255(p) to be consistent with language used
throughout this chapter. The word "operable" is added in front
of the word "alarming" in §289.255(p)(2)(A)(iii) and the words
"and the possibility of radiation exposure cannot be ruled out as
the cause," are added to §289.255(p)(2)(G) for clari�cation and
because these requirements are items of compatibility with the
NRC.

Section 289.255(q)(1) adds the word "continuous" in front of the
word "visual" to clarify that radiographic personnel shall maintain
continuous visual surveillance of the operation and to maintain
rules compatible with the NRC.

Section 289.255(t)(4)(B) replaces "where the main business of-
�ce is located" with "of an authorized use site listed on the cer-
ti�cate of registration" to clarify the location that must be promi-
nently displayed on both sides of all vehicles used to transport
radiation machines for temporary job site use. The requirements
for radiation machines in shielded rooms and the requirements
for certi�ed and certi�able cabinet x-ray systems have been re-
formatted and renumbered in §289.255(t)(7) and (8) for clari�ca-
tion of these requirements.

Several revisions are made to §289.255(u)(1) concerning licens-
ing requirements for industrial radiographic operations. The
requirements are items of compatibility with the NRC and as an
agreement state, Texas is required to adopt them. These revi-
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sions include addition of new language to §289.255(u)(1)(B)(x)
concerning performance of leak testing of sealed sources or
exposure devices containing depleted uranium shielding and
addition of new language to §289.255(u)(2)(B)(xii) concerning
performance of in-house calibrations of survey instruments.
In addition these revisions add new language to the fol-
lowing: §289.255(u)(3) concerning locking of radiographic
exposure devices, storage containers and source changers;
§289.255(u)(5)(C)(ii) concerning modi�cation of radiographic
exposure devices, source changers, source assemblies,
and associated equipment; and §289.255(u)(5)(D)(vii) con-
cerning kinking and crushing tests for guide tubes. Section
289.255(u)(7)(D) replaces "where the main business of�ce is
located" with "of an authorized use site listed on the license" to
clarify the location that must be prominently displayed on both
sides of all vehicles used to transport radioactive material for
temporary job site use.

In §289.255(v)(1), the record keeping time requirements change
from two years to three years for the following records because
these requirements are items of compatibility with the NRC:
survey instrument calibrations; quarterly inventory; utilization
logs; inspection and maintenance; permanent radiographic
installation tests; direct-reading pocket or electronic personal
dosimeter readings; pocket dosimeter calibrations and yearly
response checks; alarming ratemeter calibrations; internal audit
program; annual refresher training; radiation surveys; leak tests;
annual evaluation of enclosed sealed source systems; and test
of sealed source interlocks. In addition, the department changes
the record keeping time requirements in §289.255(v)(1) from two
years to three years for the following records, to be consistent
with other record keeping time requirements stated throughout
the section: annual evaluation of enclosed x-ray systems;
operating instructions in cabinet x-ray systems; tests of x-ray
interlocks; and evaluation of certi�ed cabinet x-ray systems.

The requirement that records of individual monitoring records
be maintained at additional authorized use/storage sites is
added to the list in §289.255(v)(2)(A)(xx) to state the com-
plete list of records required at these sites. In addition,
§289.255(v)(2)(A)(xix) and §289.255(v)(3)(H) add the words
"NRC license," in front of the words "agreement state license"
and adds the word "state" in front of the word "certi�cate" to
clarify the types of out-of-state licensees and registrants that
may work in Texas under reciprocity.

The majority of the additional language in the new §289.256
is new training, education and use requirements for users
of radioactive material for medical purposes. These users
include physicians, medical physicists, nuclear pharmacists,
and radiation safety of�cers. The other changes include the
following: additional language is added to §289.256(q) con-
cerning licensing information to allow for emerging technologies
in medical uses of radioactive material, additional language is
added to §289.256(u) to clarify suppliers of sealed sources and
devices used in medicine, and additional language is added in
§289.256(dd) to provide licensing and operating requirements
for mobile nuclear medicine services. Due to the additions and
realignment of §289.256, renumbering occurred.

FISCAL NOTE

Susan E. Tennyson, Section Director, Environmental and Con-
sumer Safety Section, has determined that for each year of the
�rst �ve-year period that §289.202 and §289.256 are in effect,
there will be no �scal implications to the state or local govern-
ment as a result of enforcing and administering the sections as

proposed. However, Ms. Tennyson has determined that for each
calendar year of the �rst �ve years that §289.255 is in effect,
there will be �scal implications to the state as a result of enforc-
ing or administering the section as proposed. The effect on state
government will be an increase in revenue to the state of approxi-
mately $64,950 for the �rst calendar year and $77,940 each year
for calendar years two through �ve due to the increase in exami-
nation and certi�cation fees. The additional revenue will recover
100 percent of current program costs. Implementation of the pro-
posed sections will not result in any �scal implications for local
governments.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Ms. Tennyson has also determined that there will be no ef-
fect on small businesses or micro-businesses required to com-
ply with §289.202 and §289.256 as proposed. This was deter-
mined by interpretation of the rules that small businesses and mi-
cro-businesses will not be required to alter their business prac-
tices in order to comply with the section. There are no antic-
ipated economic costs to persons who are required to comply
with §289.202 and §289.256 as proposed. However, Ms. Ten-
nyson has determined that there are anticipated economic costs
to small businesses or micro-businesses required to comply with
§289.255 as proposed. There will be an increase in the exami-
nation fee of $95 per exam and an increase in the certi�cation fee
of $10. Each radiographer must take an exam and be certi�ed. If
the individual radiographer takes the exam given by the agency
and is certi�ed by the agency, the individual radiographer will
have a total increase of $105 to be certi�ed. Small businesses
or micro-businesses will only incur the additional cost if they
choose to pay for an employee’s exam and certi�cation costs.
Concerning §289.202, the reporting requirements allow report-
ing by common business resources such as computer, fax, mail,
or telephone. Licensees are already required to keep records of
source receipt, transfer, and disposal. There is no anticipated
negative impact on local employment.

PUBLIC BENEFIT

In addition, Ms. Tennyson has also determined that for each
year of the �rst �ve years the sections are in effect, the public
will bene�t from adoption of the sections. The public bene�t an-
ticipated as a result of enforcing or administering §289.202 is to
ensure continued protection of the public, workers, and the en-
vironment from unnecessary exposure to radiation by ensuring
security of sources by adequately tracking radioactive sources.
The public bene�t anticipated as a result of enforcing or admin-
istering §289.255 is to ensure continued provision of safe, prop-
erly operating industrial radiography operations for protection of
the public, workers, and the environment from unnecessary ex-
posure to radiation. The public bene�t anticipated as a result of
enforcing or administering §289.256 is to ensure adequate train-
ing and experience criteria for individuals responsible for medical
and veterinary uses of radioactive materials.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as de�ned by Government Code,
§2001.0225. "Major environmental rule" is de�ned to mean a
rule the speci�c intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a sector
of the state.
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TAKINGS IMPACT ASSESSMENT

The department has determined that the proposed amendments
do not restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, do not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Cindy Card-
well, Radiation Group, Policy/Standards/Quality Assurance Unit,
Division of Regulatory Services, Environmental and Consumer
Safety Section, Department of State Health Services, 1100 West
49th Street, Austin, Texas 78756, (512) 834-6770, extension
2239, or by email to Cindy.Cardwell@dshs.state.tx.us. Com-
ments will be accepted for 30 days following publication of the
proposal in the Texas Register.

PUBLIC HEARING

A public hearing to receive comments on the proposal will
be scheduled after publication in the Texas Register and
will be held at the Department of State Health Services, Ex-
change Building, 8407 Wall Street, Austin, Texas 78754. The
meeting date will be posted on the Radiation Control web-
site (www.dshs.state.tx.us/radiation). Please contact Cindy
Cardwell at (512) 834-6770, extension 2239, or Cindy.Card-
well@dshs.state.tx.us if you have questions.

LEGAL CERTIFICATION

The Department of State Health Services, Deputy General
Counsel, Lisa Hernandez, certi�es that the proposed rules have
been reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.

SUBCHAPTER D. GENERAL
25 TAC §289.202

STATUTORY AUTHORITY

The proposed amendment is authorized by Health and Safety
Code, §401.051, which provides the Executive Commissioner
of the Health and Human Services Commission with authority
to adopt rules and guidelines relating to the control of radia-
tion; and Government Code, §531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies for the operation and provision of health and hu-
man services by the department and for the administration of
Health and Safety Code, Chapter 1001. The proposed repeal
and new §289.255 are also authorized by Health and Safety
Code, §401.301, which allows the department to collect fees for
radiation control licenses and registrations that it issues.

The proposed amendment affects the Health and Safety Code,
Chapters 401 and 1001; and Government Code, Chapter
531. The review of the rules implements Government Code,
§2001.039.

§289.202. Standards for Protection Against Radiation from Radioac-
tive Materials.

(a) - (b) (No change.)

(c) De�nitions. The following words and terms when used in
this section shall have the following meaning, unless the context clearly
indicates otherwise.

(1) - (20) (No change.)

(21) Nationally tracked source--A sealed source containing
a quantity equal to or greater than Category 1 or Category 2 levels of
any radioactive material listed in subsection (hhh)(2) of this section.
In this context a sealed source is de�ned as radioactive material that
is sealed in a capsule or closely bonded, in a solid form and which is
not exempt from regulatory control. It does not mean material encap-
sulated solely for disposal, or nuclear material contained in any fuel
assembly, subassembly, fuel rod, or fuel pellet. Category 1 nationally
tracked sources are those containing radioactive material at a quantity
equal to or greater than the Category 1 threshold. Category 2 nationally
tracked sources are those containing radioactive material at a quantity
equal to or greater than the Category 2 threshold but less than the Cat-
egory 1 threshold.

(22) [(21)] Negative pressure respirator (tight �tting)--A
respirator in which the air pressure inside the facepiece is negative dur-
ing inhalation with respect to the ambient air pressure outside the res-
pirator.

(23) [(22)] Nonstochastic effect--A health effect, the
severity of which varies with the dose and for which a threshold is
believed to exist. Radiation-induced cataract formation is an example
of a nonstochastic effect. For purposes of this section, deterministic
effect is an equivalent term.

(24) [(23)] Planned special exposure--An infrequent expo-
sure to radiation, separate from and in addition to the annual occupa-
tional dose limits.

(25) [(24)] Positive pressure respirator--A respirator in
which the pressure inside the respiratory inlet covering exceeds the
ambient air pressure outside the respirator.

(26) [(25)] Powered air-purifying respirator--An air-puri-
fying respirator that uses a blower to force the ambient air through
air-purifying elements to the inlet covering.

(27) [(26)] Pressure demand respirator--A positive pres-
sure atmosphere-supplying respirator that admits breathing air to the
facepiece when the positive pressure is reduced inside the facepiece by
inhalation.

(28) [(27)] Qualitative �t test--A pass/fail �t test to assess
the adequacy of respirator �t that relies on the individual’s response to
the test agent.

(29) [(28)] Quantitative �t test--An assessment of the ade-
quacy of respirator �t by numerically measuring the amount of leakage
into the respirator.

(30) [(29)] Quarter--A period of time equal to one-fourth
of the year observed by the licensee, approximately 13 consecutive
weeks, providing that the beginning of the �rst quarter in a year co-
incides with the starting date of the year and that no day is omitted or
duplicated in consecutive quarters.

(31) [(30)] Reference man--A hypothetical aggregation of
human physical and physiological characteristics determined by inter-
national consensus. These characteristics may be used by researchers
and public health employees to standardize results of experiments and
to relate biological insult to a common base. A description of Refer-
ence Man is contained in the International Commission on Radiological
Protection Report, ICRP Publication 23, "Report of the Task Group on
Reference Man."

(32) [(31)] Respiratory protective equipment--An appara-
tus, such as a respirator, used to reduce an individual’s intake of air-
borne radioactive materials.
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(33) [(32)] Sanitary sewerage--A system of public sewers
for carrying off waste water and refuse, but excluding sewage treat-
ment facilities, septic tanks, and leach �elds owned or operated by the
licensee or registrant.

(34) [(33)] Self-contained breathing apparatus--An atmos-
phere-supplying respirator for which the breathing air source is de-
signed to be carried by the user.

(35) [(34)] Stochastic effect--A health effect that occurs
randomly and for which the probability of the effect occurring, rather
than its severity, is assumed to be a linear function of dose without
threshold. Hereditary effects and cancer incidence are examples of
stochastic effects. For purposes of this section probabilistic effect is
an equivalent term.

(36) [(35)] Supplied-air respirator or airline respirator--An
atmosphere-supplying respirator for which the source of breathing air
is not designed to be carried by the user.

(37) [(36)] Tight-�tting facepiece--A respiratory inlet cov-
ering that forms a complete seal with the face.

(38) [(37)] User seal check (�t check)--An action con-
ducted by the respirator user to determine if the respirator is properly
seated to the face. Examples include negative pressure check, positive
pressure check, irritant smoke check, or isoamyl acetate check.

(39) [(38)] Weighting factor w
T
for an organ or tissue (T)--

The proportion of the risk of stochastic effects resulting from irradia-
tion of that organ or tissue to the total risk of stochastic effects when
the whole body is irradiated uniformly. For calculating the effective
dose equivalent, the values of w

T
are:

Figure: 25 TAC §289.202(c)(39)
[Figure: 25 TAC §289.202(c)(38)]

(d) - (ggg) (No change.)

(hhh) Requirements for nationally tracked sources.

(1) Reports of transactions involving nationally tracked
sources. Each licensee who manufactures, transfers, receives, dis-
assembles, or disposes of a nationally tracked source shall complete
and submit to NRC a National Source Tracking Transaction Report as
speci�ed in the following subparagraphs for each type of transaction.

(A) Each licensee who manufactures a nationally
tracked source shall complete and submit to NRC a National Source
Tracking Transaction Report. The report shall include the following
information:

(i) the name, address, and license number of the re-
porting licensee;

(ii) the name of the individual preparing the report;

(iii) the manufacturer, model, and serial number of
the source;

(iv) the radioactive material in the source;

(v) the initial source strength in becquerels (curies)
at the time of manufacture; and

(vi) the manufacture date of the source.

(B) Each licensee that transfers a nationally tracked
source to another person shall complete and submit to NRC a National
Source Tracking Transaction Report. The report shall include the
following information:

(i) the name, address, and license number of the re-
porting licensee;

(ii) the name of the individual preparing the report;

(iii) the name and license number of the recipient
facility and the shipping address;

(iv) the manufacturer, model, and serial number of
the source or, if not available, other information to uniquely identify
the source;

(v) the radioactive material in the source;

(vi) the initial or current source strength in bec-
querels (curies);

(vii) the date for which the source strength is re-
ported;

(viii) the shipping date;

(ix) the estimated arrival date; and

(x) for nationally tracked sources transferred as
waste under a Uniform Low-Level Radioactive Waste Manifest, the
waste manifest number and the container identi�cation of the container
with the nationally tracked source.

(C) Each licensee that receives a nationally tracked
source shall complete and submit to NRC a National Source Tracking
Transaction Report. The report shall include the following informa-
tion:

(i) the name, address, and license number of the re-
porting licensee;

(ii) the name of the individual preparing the report;

(iii) the name, address, and license number of the
person that provided the source;

(iv) the manufacturer, model, and serial number of
the source or, if not available, other information to uniquely identify
the source;

(v) the radioactive material in the source;

(vi) the initial or current source strength in bec-
querels (curies);

(vii) the date for which the source strength is re-
ported;

(viii) the date of receipt; and

(ix) for material received under a Uniform
Low-Level Radioactive Waste Manifest, the waste manifest number
and the container identi�cation with the nationally tracked source.

(D) Each licensee that disassembles a nationally
tracked source shall complete and submit to NRC a National Source
Tracking Transaction Report. The report shall include the following
information:

(i) the name, address, and license number of the re-
porting licensee;

(ii) the name of the individual preparing the report;

(iii) the manufacturer, model, and serial number of
the source or, if not available, other information to uniquely identify
the source;

(iv) the radioactive material in the source;

(v) the initial or current source strength in bec-
querels (curies);
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(vi) the date for which the source strength is re-
ported; and

(vii) the disassemble date of the source.

(E) Each licensee who disposes of a nationally tracked
source shall complete and submit to NRC a National Source Tracking
Transaction Report. The report shall include the following information:

(i) the name, address, and license number of the re-
porting licensee;

(ii) the name of the individual preparing the report;

(iii) the waste manifest number;

(iv) the container identi�cation with the nationally
tracked source.

(v) the date of disposal; and

(vi) the method of disposal.

(F) The reports discussed in subparagraphs (A) through
(E) of this paragraph shall be submitted to NRC by the close of the next
business day after the transaction. A single report may be submitted for
multiple sources and transactions. The reports shall be submitted to the
National Source Tracking System by using the following:

(i) the on-line National Source Tracking System;

(ii) electronically using a computer-readable for-
mat;

(iii) by facsimile;

(iv) by mail to the address on the National Source
Tracking Transaction Report Form (NRC Form 748); or

(v) by telephone with follow-up by facsimile or
mail.

(G) Each licensee shall correct any error in previously
�led reports or �le a new report for any missed transaction within 5
business days of the discovery of the error or missed transaction. Such
errors may be detected by a variety of methods such as administra-
tive reviews or by physical inventories required by regulation. In ad-
dition, each licensee shall reconcile the inventory of nationally tracked
sources possessed by the licensee against that licensee’s data in the Na-
tional Source Tracking System. The reconciliation shall be conducted
during the month of January in each year. The reconciliation process
shall include resolving any discrepancies between the National Source
Tracking System and the actual inventory by �ling the reports identi-
�ed by subparagraphs (A) through (E) of this paragraph. By January 31
of each year, each licensee shall submit to the National Source Track-
ing System con�rmation that the data in the National Source Tracking
System is correct.

(H) Each licensee that possesses Category 1 nationally
tracked sources listed in paragraph (2) of this subsection shall report
its initial inventory of Category 1 nationally tracked sources to the Na-
tional Source Tracking System by November 15, 2007. Each licensee
that possesses Category 2 nationally tracked sources listed in paragraph
(2) of this subsection shall report its initial inventory of Category 2 na-
tionally tracked sources to the National Source Tracking System by
November 30, 2007. The information may be submitted to NRC by
using any of the methods identi�ed by subparagraph (F)(i) through (iv)
of this paragraph. The initial inventory report shall include the follow-
ing information:

(i) the name, address, and license number of the re-
porting licensee;

(ii) the name of the individual preparing the report;

(iii) the manufacturer, model, and serial number of
each nationally tracked source or, if not available, other information to
uniquely identify the source;

(iv) the radioactive material in the sealed source;

(v) the initial or current source strength in bec-
querels (curies); and

(vi) the date for which the source strength is re-
ported.

(2) Nationally tracked source thresholds. The Terabec-
querel (TBq) values are the regulatory standards. The curie (Ci) values
speci�ed are obtained by converting from the TBq value. The curie
values are provided for practical usefulness only and are rounded after
conversion.
Figure: 25 TAC §289.202(hhh)(2)

(3) Serialization of nationally tracked sources. Each li-
censee who manufactures a nationally tracked source after February
6, 2007, shall assign a unique serial number to each nationally tracked
source. Serial numbers shall be composed only of alpha-numeric char-
acters.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 22, 2007.

TRD-200701994
Lisa Hernandez
Deputy General Counsel
Department of State Health Services
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 458-7111 x6972

SUBCHAPTER F. LICENSE REGULATIONS
25 TAC §289.255, §289.256

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the of�ces of
the Department of State Health Services or in the Texas Register of�ce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

STATUTORY AUTHORITY

The proposed repeals are authorized by Health and Safety
Code, §401.051, which provides the Executive Commissioner
of the Health and Human Services Commission with authority
to adopt rules and guidelines relating to the control of radiation
and Government Code, §531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies for the operation and provision of health and hu-
man services by the department and for the administration of
Health and Safety Code, Chapter 1001. The proposed repeal
and new §289.255 are also authorized by Health and Safety
Code, §401.301, which allows the department to collect fees for
radiation control licenses and registrations that it issues.

The proposed repeals affect the Health and Safety Code, Chap-
ters 401 and 1001; and Government Code, Chapter 531. The
review of the rules implements Government Code, §2001.039.
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§289.255. Radiation Safety Requirements and Licensing and Regis-
tration Procedures For Industrial Radiography.
§289.256. Medical and Veterinary Use of Radioactive Material.
This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 22, 2007.

TRD-200701995
Lisa Hernandez
Deputy General Counsel
Department of State Health Services
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 458-7111 x6972

25 TAC §289.255, §289.256

STATUTORY AUTHORITY

The proposed new sections are authorized by Health and Safety
Code, §401.051, which provides the Executive Commissioner
of the Health and Human Services Commission with authority
to adopt rules and guidelines relating to the control of radia-
tion; and Government Code, §531.0055, and Health and Safety
Code, §1001.075, which authorize the Executive Commissioner
of the Health and Human Services Commission to adopt rules
and policies for the operation and provision of health and hu-
man services by the department and for the administration of
Health and Safety Code, Chapter 1001. The proposed repeal
and new §289.255 are also authorized by Health and Safety
Code, §401.301, which allows the department to collect fees for
radiation control licenses and registrations that it issues.

The proposed new sections affect the Health and Safety Code,
Chapters 401 and 1001; and Government Code, Chapter
531. The review of the rules implements Government Code,
§2001.039.

§289.255. Radiation Safety Requirements and Licensing and Regis-
tration Procedures for Industrial Radiography.

(a) Purpose.

(1) The requirements in this section establish radiation
safety requirements and licensing and registration procedures for using
sources of radiation for industrial radiography and for certi�cation of
industrial radiographers.

(2) The requirements in this section apply to licensees and
registrants who possess sources of radiation for industrial radiogra-
phy, including radiation machines, accelerators, and sealed radioactive
sources.

(3) Each licensee and registrant is responsible for ensuring
compliance with this chapter, license and registration conditions, and
orders of the agency.

(4) Each licensee and registrant is responsible for ensuring
that radiographic personnel performing activities under a license or reg-
istration comply with this chapter, license and registration conditions,
and orders of the agency.

(b) Scope.

(1) The requirements of this section are in addition to and
not in substitution for other applicable requirements of this chapter.

(2) The requirements of the following sections of this chap-
ter apply to all licensed industrial radiographic operations:

(A) §289.201 of this title (relating to General Provisions
for Radioactive Material);

(B) §289.202 of this title (relating to Standards for Pro-
tection Against Radiation from Radioactive Materials);

(C) §289.203 of this title (relating to Notices, Instruc-
tions, and Reports to Workers; Inspections);

(D) §289.204 of this title (relating to Fees for Certi�-
cates of Registration, Radioactive Material Licenses, Emergency Plan-
ning and Implementation, and Other Regulatory Services);

(E) §289.205 of this title (relating to Hearing and En-
forcement Procedures);

(F) §289.251 of this title (relating to Exemptions, Gen-
eral Licenses, and General License Acknowledgements);

(G) §289.252 of this title (relating to Licensing of Ra-
dioactive Material); and

(H) §289.257 of this title (relating to Packaging and
Transportation of Radioactive Material).

(3) The requirements of the following sections of this chap-
ter apply to all registered industrial radiographic operations:

(A) §289.203 of this title;

(B) §289.204 of this title;

(C) §289.205 of this title;

(D) §289.226 of this title (relating to Registration of Ra-
diation Machine Use and Services); and

(E) §289.231 of this title (relating to General Provisions
and Standards for Protection Against Machine-Produced Radiation).

(4) The requirements of §289.228 of this title (relating to
Radiation Safety Requirements for Analytical and Other Industrial Ra-
diation Machines) apply to persons using analytical and other industrial
radiation machines subject to this section.

(5) The requirements of §289.229 of this title (relating to
Radiation Safety Requirements for Accelerators, Therapeutic Radia-
tion Machines, and Simulators) apply to persons using accelerators sub-
ject to this section.

(c) De�nitions. The following words and terms, when used
in this section, shall have the following meaning, unless the context
clearly indicates otherwise.

(1) Additional authorized use/storage site--Authorized
use/storage locations speci�cally named on a license or certi�cate of
registration other than the main site speci�ed on a license or certi�cate
of registration or other than temporary job sites.

(2) ANSI--American National Standards Institute.

(3) Annual refresher safety training--A review conducted
or provided by the licensee or registrant for its employees on radia-
tion safety aspects of industrial radiography. The review may include,
as appropriate, the results of internal audits, new procedures or equip-
ment, new or revised regulations, accidents or errors that have been
observed, and should also provide opportunities for employees to ask
safety questions.

(4) Associated equipment--Equipment that is used in con-
junction with a radiographic exposure device to make radiographic ex-
posures that drives, guides, or comes in contact with the source, (such
as, guide tube, control tube, control cable (drive cable), removable
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source stop, "J" tube and collimator when it is used as an exposure
head).

(5) Cabinet x-ray system--An x-ray system with the x-ray
tube installed in an enclosure independent of existing architectural
structures except the �oor on which it may be placed. An x-ray tube
used within a shielded part of a building, or x-ray equipment that
may temporarily or occasionally incorporate portable shielding, is
not considered a cabinet x-ray system. The cabinet x-ray system is
intended to:

(A) contain at least that portion of a material being ir-
radiated;

(B) provide radiation attenuation; and

(C) exclude personnel from its interior during genera-
tion of radiation.

(6) Certi�able cabinet x-ray system--An existing uncerti-
�ed x-ray system that has been modi�ed to meet the certi�cation re-
quirements speci�ed in Title 21, Code of Federal Regulations (CFR),
§1020.40.

(7) Certi�cation identi�cation (ID) card--The document is-
sued by the agency to individuals who have completed the requirements
stated in subsection (e)(2)(A) of this section.

(8) Certi�ed cabinet x-ray system--An x-ray system that
has been certi�ed in accordance with Title 21, CFR, §1010.2 as be-
ing manufactured and assembled on or after April 10, 1975, according
to the provisions of Title 21, CFR, §1020.40.

(9) Certifying entity--An entity that is:

(A) an independent certifying organization;

(B) an Agreement State whose industrial radiographer
certi�cation program meets the applicable parts of Title 10, CFR, Part
34, Appendix A, Parts II and III for radioactive material; or

(C) a radiation control agency whose x-ray and/or com-
bination certi�cation requirements are found to be equivalent to crite-
ria established by the Conference of Radiation Control Program Direc-
tions, Inc. (CRCPD).

(10) Collimator--A radiation shield that is placed on the
end of a guide tube or directly onto a radiographic exposure device to
restrict the size of the radiation beam when the sealed source is cranked
into position to make a radiographic exposure.

(11) Conference of Radiation Control Program Directors,
Inc. (CRCPD)--A 501(c)(3) nonpro�t non-governmental professional
organization dedicated to radiation protection to serve as a common fo-
rum for the many governmental radiation protection agencies to com-
municate with each other and to promote uniform radiation protection
regulations and activities.

(12) Control cable (drive cable)--The cable that is con-
nected to the source assembly and used to drive the source from and
return it to the shielded position.

(13) Control mechanism (drive mechanism)--A device that
enables the source assembly to be moved from and returned to the
shielded position. A drive mechanism is also known as a crank as-
sembly.

(14) Control tube--A protective sheath for guiding the con-
trol cable. The control tube connects the control drive mechanism to
the radiographic exposure device.

(15) Crank-out device--The control cable, control tube,
and drive mechanism used to move the sealed source to and from the
shielded position to make an industrial radiographic exposure.

(16) Exposure head--A device that locates the gamma ra-
diography sealed source in the selected working position. An exposure
head is also known as a source stop.

(17) Fluoroscopic imaging assembly--A subsystem in
which x-ray photons produce a �uoroscopic image. It includes the
image receptors such as the image intensi�er and spot-�lm device,
electrical interlocks, if any, and structural material providing linkage
between the image receptor and source assembly.

(18) GED--General educational development.

(19) Guide tube--A �exible or rigid tube, such as a "J" tube,
for guiding the source assembly and the attached control cable from the
exposure device to the exposure head. The guide tube may also include
the connections necessary for attachment to the exposure device and to
the exposure head.

(20) Independent certifying organization--An independent
organization that meets all of the criteria of Title 10, CFR Part 34, Ap-
pendix A, for radioactive material, or comparable standards for x-ray
machines.

(21) Industrial radiography (radiography)--A nondestruc-
tive testing method using ionizing radiation, such as gamma rays or x
rays, to make radiographic images for the purpose of detecting �aws in
objects without destroying them.

(22) Lay-barge radiography--Industrial radiography per-
formed on any water vessel used for laying pipe.

(23) Lock-out survey--A radiation survey performed to de-
termine that a sealed source is in its fully shielded position before mov-
ing the radiographic exposure device or source changer to a different
temporary job site or before securing the radiographic exposure device
or source changer against unauthorized removal.

(24) Offshore--Within the territorial waters of the state of
Texas. The territorial waters of Texas extend to the three marine league
line or nine nautical miles from the Texas coast.

(25) On-the-job training (hands-on experience)--Expe-
rience in all of the areas considered to be directly involved in the
radiography process. The hours of on-the-job training do not include
safety meetings, classroom training, travel, darkroom activities, �lm
development and interpretation, or use of a cabinet x-ray unit.

(26) Permanent radiographic installation--A shielded
room, cell, or vault, not located at a temporary jobsite, in which
radiography is performed and meets the criteria of subsection (n) of
this section.

(27) Permanent storage site--Any location that is speci�-
cally named on a license or certi�cate of registration and that is used
only for storage of sources of radiation.

(28) Personal supervision--Guidance and instruction pro-
vided to a radiographer trainee by a radiographer trainer who is present
at the site, in visual contact with the trainee while the trainee is using
sources of radiation, associated equipment, and survey meters, and in
such proximity that immediate assistance can be given if required.

(29) Pipeliners--A directional beam radiographic exposure
device.

(30) Platform radiography--Industrial radiography per-
formed on an offshore platform or other structure over a body of water.
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(31) Practical examination--A demonstration through
practical application of the safety rules and principles in industrial ra-
diography including use of all appropriate equipment and procedures.

(32) Radiation safety of�cer (RSO)--An individual named
by the licensee or registrant who has a knowledge of, responsibility for,
and authority to enforce appropriate radiation protection rules, stan-
dards, and practices on behalf of the licensee or registrant and who
meets the requirements of subsection (e)(4) of this section.

(33) Radiographer--Any individual who has successfully
completed the training, testing, and documentation requirements of
subsection (e)(2)(A) of this section and who is responsible to the li-
censee or registrant for assuring compliance with the requirements of
the agency’s regulations and conditions of the license or certi�cate of
registration. These individuals may be referred to as certi�ed industrial
radiographers or certi�ed radiographers. The individual may also:

(A) perform industrial radiographic operations; or

(B) be in attendance at the site where the sources of ra-
diation are being used.

(34) Radiographer certi�cation--Written approval received
from a certifying entity stating that an individual has satisfactorily met
certain established radiation safety, testing, and experience criteria.

(35) Radiographer trainee--Any individual who has suc-
cessfully completed the training and documentation requirements of
subsection (e)(1)(A) of this section and who shall use sources of radi-
ation and associated equipment or radiation survey instruments under
the personal supervision of a radiographer trainer.

(36) Radiographer trainer--A radiographer who instructs
and supervises radiographer trainees during on-the-job training and
who meets the requirements of subsection (e)(3) of this section.

(37) Radiographic exposure device--Any instrument
containing a sealed source fastened or contained therein, in which
the sealed source or shielding thereof may be moved, or otherwise
changed, from a shielded to unshielded position for purposes of
making a radiographic exposure (e.g., camera).

(38) Radiographic operations--All activities associated
with the presence of x-ray machines or radioactive sources in a
radiographic exposure device during the use of the machine or device
or transport (except when being transported by a common or contract
transport). Radiographic operations include surveys to con�rm the
adequacy of boundaries, setting up equipment, and any activity inside
restricted area boundaries.

(39) Radiographic personnel--Any radiographer, radiogra-
pher trainer, or radiographer trainee.

(40) Residential location--Any area where structures are
located in which people lodge or live, and the grounds on which these
structures are located including, but not limited to, houses, apartments,
condominiums, and garages.

(41) S-tube--A tube through which the radioactive source
travels when inside a radiographic exposure device.

(42) Shielded position--The location within the radio-
graphic exposure device or source changer where the sealed source is
secured and restricted from movement.

(43) Shielded-room radiography--Industrial radiography
conducted in a room shielded so radiation levels at every location on
the exterior meet the limitations speci�ed in §289.202(n) of this title
or §289.231(o) of this title, as applicable. A shielded room is also
known as a bay or bunker.

(44) Source assembly (pigtail)--An assembly that consists
of the sealed source and a connector that attaches the source to the
control cable. The source assembly may also include a ball stop used
to secure the source in the shielded position.

(45) Source changer--A device designed and used to re-
place sealed sources in radiographic exposure devices, including those
used to transport and store sealed sources.

(46) Storage area--Any location, facility, or vehicle that is
used to store and secure a radiation machine, radiographic exposure
device, a storage container, or a sealed source when it is not used for
radiographic operations. Storage areas are locked or have a physical
barrier to prevent accidental exposure, tampering, or unauthorized re-
moval of the machine, device, container, or source.

(47) Storage container--A device in which the sealed
source is secured and stored.

(48) Storage facility--A structure designed to house one or
more sources of radiation to provide security and shielding at a perma-
nent storage site. A storage facility is also known as a vault.

(49) Temporary job site--Any location where industrial ra-
diography is performed other than the speci�c use location(s) listed on
a license or certi�cate of registration. If use of sources of radiation is
authorized at a temporary job site, storage incident to that use is also
authorized.

(50) Trainee status card--The document issued by the
agency following completion of the requirements of subsection
(e)(1)(A) of this section.

(51) Transport container--A package that is designed to
provide radiation safety and security when sealed sources are trans-
ported and meets all applicable requirements of the United States
Department of Transportation (DOT).

(52) Underwater radiography--Industrial radiography per-
formed when the radiographic exposure device and/or related equip-
ment are beneath the surface of the water.

(d) Exemptions.

(1) Uses of certi�ed and certi�able cabinet x-ray systems
are exempt from the requirements of this section except for the require-
ments of subsections (a), (b)(3), (c), and (t)(8) of this section.

(2) Industrial uses of hand-held light intensi�ed imaging
devices are exempt from the requirements in this section if the expo-
sure rate 18 inches from the source of radiation to any individual does
not exceed 2 millirem per hour (mrem/hr) (0.02 millisievert per hour
(mSv/hr)). Devices with exposure rates that exceed the 2 mrem/hr (0.02
mSv/hr) level shall meet the applicable requirements of this section and
§289.252 of this title or §289.226 of this title, as applicable. This ex-
emption will apply only to those radiation machines that do not allow
a person or body part to be exposed to the radiation beam.

(3) Radiation machines determined by the agency to con-
stitute a minimal threat to human health and safety in accordance with
§289.231(ll)(3) of this title, are exempt from the requirements in this
section except for the requirements of paragraph (1) of this subsection.

(4) Facilities that utilize radiation machines for industrial
radiography only at permanent radiographic installations are exempt
from the requirements of this section except for the requirements of
subsections (a), (b)(1), (b)(3) - (5), (c), (e)(1), (j), (n), (t)(1), and (t)(7).

(e) Requirements for quali�cations of radiographic personnel.

(1) Radiographer trainee. No licensee or registrant shall
permit any individual to act as a radiographer trainee until the individ-
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ual possesses the original or a copy of an agency-issued trainee status
card or certi�cation ID card.

(A) To obtain an agency-issued trainee status card, the
licensee, registrant, or the individual shall document to the agency on
BRC Form 255-E or equivalent that such individual has successfully
completed a course of at least 40 hours on the applicable subjects out-
lined in subsection (x)(1) of this section. The course shall be one ac-
cepted by the agency, another agreement state, or the United States Nu-
clear Regulatory Commission (NRC).

(B) The trainee shall carry a copy of the completed BRC
Form 255-E, in the interim period after submitting documentation to
the agency and before receiving a trainee status card. The copy of the
completed BRC Form 255-E that was submitted to the agency may be
used in lieu of the trainee status card for a period of 30 days from the
date recorded by the trainee on the documentation.

(C) The individual shall notify the agency in writing of
the need for a replacement trainee status card. The individual shall
carry a copy of documentation of the request while performing indus-
trial radiographic operations until a replacement trainee status card is
received from the agency.

(D) Records required by subparagraph (A) of this para-
graph shall be made and maintained in accordance with subsection
(v)(1) of this section.

(E) Each licensee and registrant shall maintain for
agency inspection clear and legible records that demonstrate that the
applicable requirements of this paragraph are met. A copy of the
trainee status card will satisfy the documentation requirements of this
paragraph.

(2) Radiographer. No licensee or registrant shall permit
any individual to act as a radiographer until the individual possesses
a valid radiographer certi�cation.

(A) To obtain a radiographer certi�cation, an individual
shall submit the fee as prescribed in subsection (h)(1) of this section and
comply with the following:

(i) complete the requirements of paragraph (1)(A) of
this subsection;

(ii) document to the Agency on BRC Form 255-R,
completion of on-the-job training as a radiographer trainee supervised
by one or more radiographer trainers authorized on a license or certi�-
cate of registration;

(I) The radiographer trainee shall carry a legible
trainee status card in accordance with paragraph (1) of this subsection
while obtaining the on-the-job training speci�ed in subclauses (II) -
(VII) of this clause.

(II) The on-the-job training shall include at least
200 hours of active participation in radioactive materials industrial ra-
diographic operations or 120 hours of active participation in x-ray in-
dustrial radiographic operations, as applicable.

(III) Individuals performing industrial radiogra-
phy utilizing radioactive materials and x-ray machines shall complete
both segments (320 hours) of on-the-job training.

(IV) The hours of on-the-job training do not in-
clude safety meetings, classroom training, travel, darkroom activities,
�lm development and interpretation, or use of a cabinet x-ray unit.

(V) One year of documented experience of
on-the-job training as authorized by another agreement state or the
NRC may be substituted for subclauses (II) or (III) of this clause. The

documentation shall be submitted to the agency on BRC Form 255-OS
or equivalent.

(VI) The trainee shall be under the personal su-
pervision of a radiographer trainer whenever a radiographer trainee:

(-a-) uses radiation machines, radiographic
exposure devices, or associated equipment; or

(-b-) performs radiation surveys required by:

(-1-) subsection (t)(6) of this sec-
tion to determine that the radiation machine has stopped producing ra-
diation; or

(-2-) subsection (u)(9) of this sec-
tion to determine that the sealed source has returned to the shielded
position after an exposure.

(VII) The personal supervision shall include the
following.

(-a-) The radiographer trainer’s physical
presence at the site where the sources of radiation are being used;

(-b-) The availability of the radiographer
trainer to give immediate assistance if required; and

(-c-) The radiographer trainer’s direct obser-
vation of the trainee’s performance of the operations referred to in this
section.

(iii) successfully complete within the last �ve years
the appropriate agency-administered examination prescribed in subsec-
tion (g)(2) of this section or the appropriate examination of another
certifying entity that affords the same or comparable certi�cation stan-
dards as those afforded by this clause and clauses (i) and (ii) of this
subparagraph; and

(iv) possesses a current certi�cation ID card issued
in accordance with subsection (h)(2) of this section or by another certi-
fying entity that affords the same or comparable certi�cation standards
as those afforded by this clause or clauses (i) - (iii) of this subparagraph.

(B) Reciprocal recognition by the agency of an individ-
ual radiographer certi�cation may be granted according to subsection
(h)(5)(A) and (B) of this section.

(C) Once an individual has completed the requirements
of paragraph (2)(A)(iv) of this subsection, the licensee or registrant
is not required to submit the documentation referenced in paragraph
(2)(A)(i) and (ii) of this subsection for renewal of a radiographer cer-
ti�cation.

(D) Records required by subparagraph (A) of this para-
graph shall be made and maintained in accordance with subsection
(v)(1) of this section.

(E) Each licensee and registrant shall maintain for
agency inspection clear and legible records that demonstrate that the
applicable requirements of this paragraph are met for all industrial
radiographic personnel. A copy of the certi�cation ID card will satisfy
the documentation requirements of this paragraph.

(3) Radiographer trainer.

(A) No licensee or registrant shall permit any individual
to act as a radiographer trainer until:

(i) it has been documented to the agency on BRC
Form 255-T or equivalent that such individual has:

(I) met the radiographer certi�cation require-
ments of paragraph (2)(A) of this subsection; and

(II) one year of documented experience as a cer-
ti�ed radiographer.
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(ii) such individual is named on the speci�c license
or certi�cate of registration issued by the agency and under which the
individual is acting as a radiographer trainer; and

(iii) determination is made by the agency that the in-
dividual is not currently under order from the agency prohibiting the
individual from acting as a radiographer trainer.

(B) The speci�c duties of the radiographer trainer in-
clude, but are not limited to, the following:

(i) providing personal supervision to any radiogra-
pher trainee at the site where the sources of radiation are being used;
and

(ii) preventing any unauthorized use of a source of
radiation by a radiographer trainee.

(4) RSO for industrial radiography.

(A) An RSO shall be designated on every industrial ra-
diography license and certi�cate of registration issued by the agency.
A single individual may be designated as RSO for more than one li-
cense or certi�cate of registration if authorized by the agency.

(B) The RSO’s quali�cations shall be submitted to the
agency and shall include as a minimum:

(i) possession of a high school diploma or a certi�-
cate of high school equivalency based on the GED test;

(ii) completion of the training and testing require-
ments of paragraphs (1)(A) and (2)(A)(iii) of this subsection; and

(iii) two years of documented radiation protection
experience, including knowledge of industrial radiographic operations
with at least 40 hours of active participation in industrial radiographic
operations.

(C) The speci�c duties of the RSO include, but are not
limited to, the following:

(i) establishing and overseeing operating, safety,
emergency, and as low as reasonably achievable (ALARA) proce-
dures, and to review them regularly to ensure that the procedures are
current and conform with the requirements of this chapter;

(ii) overseeing and approving all phases of the train-
ing program for radiographic personnel so that appropriate and effec-
tive radiation protection practices are taught;

(iii) ensuring that required radiation surveys and
leak tests are performed and documented in accordance with this
chapter, including any corrective measures when levels of radiation
exceed established limits;

(iv) ensuring that personnel monitoring devices are
calibrated and used properly by occupationally-exposed personnel;

(v) ensuring that timely noti�cations to employees
are made as required by §289.203 of this title;

(vi) ensuring that timely noti�cations to the agency
are made as required by this section and §289.202 of this title or
§289.231 of this title, as applicable;

(vii) ensuring that any required interlock switches
and warning signals are functioning and that radiation signs, ropes, and
barriers are properly posted and positioned;

(viii) investigating, determining the cause, taking
steps to prevent the recurrence, and reporting to the agency each:

(I) known or suspected case of radiation expo-
sure to an individual or radiation level detected in excess of limits es-
tablished by this chapter; and

(II) theft or loss of a source(s) of radiation;

(ix) having a thorough knowledge of management
policies and administrative procedures of the licensee or registrant;

(x) assuming control and having the authority to in-
stitute corrective actions including shutdown of operations when nec-
essary in emergency situations or unsafe conditions;

(xi) maintaining records as required by this chapter
in accordance with subsection (v)(1) of this section;

(xii) ensuring the proper storing, labeling, transport,
and use of exposure devices and sources of radiation;

(xiii) ensuring that inventory and inspection and
maintenance programs are performed in accordance with subsections
(k) and (m) of this section;

(xiv) ensuring that personnel are complying with the
requirements of this chapter and the conditions of the license or the
certi�cate of registration; and

(xv) ensuring that the operating, safety, and emer-
gency procedures of the licensee or registrant are met in accordance
with subsections (t)(5)(A) - (C) and (G) and (u)(8)(A) - (C) and (I) of
this section.

(f) Additional requirements.

(1) No licensee or registrant shall permit any individual
to act as a radiographer trainee, radiographer, radiographer trainer, or
RSO until such individual has met the certi�cation requirements in ac-
cordance with subsection (e) of this section, as applicable, and has:

(A) received copies of and demonstrated an understand-
ing of the following by successful completion of a written or oral ex-
amination administered by the licensee or registrant covering this ma-
terial:

(i) the requirements contained in this section and the
applicable requirements of §289.201 of this title, §289.202 of this title,
§289.203 of this title, §289.231 of this title, and §289.257 of this title;

(ii) the appropriate conditions of the license(s) and
certi�cate(s) of registration;

(iii) the licensee’s or registrant’s operating, safety,
and emergency procedures; and

(B) demonstrated competence in the use of sources of
radiation, radiographic exposure devices, associated equipment, related
handling tools, and radiation survey instruments, that may be employed
in industrial radiographic assignments by successful completion of a
practical examination administered by the licensee or registrant cover-
ing such use.

(2) A radiographer and radiographer trainer shall ensure
that radiographic operations to which the individual is assigned are con-
ducted in accordance with the requirements of this section.

(3) Records of the administration of and the examinations
required by paragraph (1) of this subsection shall be made and main-
tained in accordance with subsection (v)(1) of this section. Records
shall include the following:

(A) copies of written tests administered by the licensee
or registrant;
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(B) dates of oral and practical examinations and names
of individuals conducting and receiving the oral and practical exami-
nations; and

(C) a list of items tested and the results of the oral and
practical examinations.

(g) Application and fee for radiographer certi�cation exami-
nations.

(1) Application.

(A) An application for taking the examination shall be
on forms prescribed and furnished by the agency.

(B) The non-refundable and non-transferable applica-
tion fee for examination shall be $120.

(C) The appropriate fee shall be submitted with the ap-
plication for examination when �ling with the agency.

(D) The application and the non-refundable and non-
transferable fee shall be submitted to the agency on or before the dates
speci�ed by the agency.

(E) Applicants who fail to appear at a scheduled exam
and do not reschedule 48 hours prior to their assigned exam session
shall apply for a future exam session in accordance with subparagraphs
(A) - (D) of this paragraph.

(2) Examination. The examination shall be given for the
purpose of determining the quali�cations of applicants.

(A) The scope of the examination and the methods of
procedure, including determination of the passing score, shall be pre-
scribed by the agency. The examination will assess the applicant’s
knowledge to safely use sources of radiation and related equipment and
the applicant’s knowledge of this section, and the applicable require-
ments of §289.201 of this title, §289.202 of this title, and §289.231 of
this title.

(B) The examination will be administered by the
agency or persons authorized by the agency.

(C) A candidate failing an examination may apply for
re-examination in accordance with paragraph (1) of this subsection and
will be re-examined. A candidate shall not retake the same version of
the agency-administered examination.

(D) The examination shall normally be offered once
each month. Times, dates, and locations of the examination will be
furnished by the agency.

(E) The examination will be in the English language.

(F) To take the examination, an individual shall present
a government-issued photo identi�cation card, such as a driver’s li-
cense, at the time of the examination.

(G) Calculators will be permitted during the examina-
tion. However, calculators or computers with preprogrammed data or
formulas, including exposure calculators, will not be permitted during
the examination.

(H) The examination will be a "closed-book" examina-
tion.

(I) Any individual observed by an agency proctor to be
compromising the integrity of the examination shall be required to sur-
render the examination, the answer sheet, and all scratch paper. Such
individual will not be allowed to complete the examination, will for-
feit the examination fee, and will leave the examination site to avoid
disturbing other examinees. Such individual shall wait 90 days before

taking a new examination and shall resubmit a new application and a
$120 non-refundable and non-transferable examination fee.

(J) Examination material shall be returned to the agency
at the end of the examination. No photographic or other copying of ex-
amination questions or materials shall be permitted. Disclosure by any
individual of the contents of any examination prior to its administration
is prohibited.

(K) The names and scores of individuals taking the ex-
amination shall be a public record.

(h) Radiographer certi�cation.

(1) An application for radiographer certi�cation shall be on
BRC Form 255-R, BRC Form 255-OS, or equivalent.

(A) The non-refundable fee for radiographer certi�ca-
tion shall be $110.

(B) The appropriate fee shall be submitted with the ap-
plication for radiographer certi�cation when �ling with the agency.

(2) A certi�cation ID card shall be issued to each individual
who successfully completes the requirements of subsection (e)(2)(A)(i)
- (iii) of this section.

(A) Each individual’s certi�cation ID card shall contain
the individual’s photograph. The agency will take the photograph at the
time the examination is administered.

(B) The certi�cation ID card remains the property of
the agency and may be revoked or suspended under the provisions of
paragraph (4) of this subsection.

(C) Any individual who needs to replace a certi�cation
ID card shall submit to the agency a written request for a replacement
certi�cation ID card, stating the reason a replacement certi�cation ID
card is needed. A non-refundable fee of $35 shall be paid to the agency
for each replacement of a certi�cation ID card. The prescribed fee shall
be submitted with the written request for a replacement certi�cation ID
card. The individual shall carry a copy of the request while performing
industrial radiographic operations until a replacement certi�cation ID
card is received from the agency.

(D) Each certi�cation ID card is valid for a period of
�ve years, unless revoked or suspended in accordance with paragraph
(4) of this subsection. Each certi�cation ID card expires at the end of
the day, in the month and year stated on the certi�cation ID card.

(3) Renewal of a radiographer certi�cation.

(A) Applications for examination to renew a radiogra-
pher certi�cation shall be �led in accordance with subsection (g)(1) of
this section.

(B) The examination for renewal of a radiographer cer-
ti�cation shall be administered in accordance with subsection (g)(2) of
this section.

(C) A renewal certi�cation ID card shall be issued in
accordance with paragraph (2) of this subsection.

(4) Suspension or revocation of a radiographer certi�ca-
tion.

(A) Any radiographer who violates the requirements of
this chapter, or provides any material false statement in the application
or any statement of fact required in accordance with this chapter, may
be required to show cause at a formal hearing why the radiographer
certi�cation should not be suspended or revoked in accordance with
§289.205 of this title.

32 TexReg 3126 June 8, 2007 Texas Register



(B) When an agency order has been issued for an indus-
trial radiographer to cease and desist from the use of sources of radi-
ation or the agency suspends or revokes the individual’s radiographer
certi�cation, the radiographer shall surrender the certi�cation ID card
to the agency until the order is changed or the suspension expires.

(C) An individual whose radiographer certi�cation has
been suspended or revoked by the agency or another certifying entity
shall comply with the process and/or conditions of the suspension or
revocation orders before certi�cation is reinstated, or the individual is
permitted by the agency to apply for a new certi�cation.

(5) Reciprocity of a radiographer certi�cation.

(A) Reciprocal recognition by the agency of an individ-
ual radiographer certi�cation will be granted provided that:

(i) the individual holds a valid certi�cation in the ap-
propriate category and class issued by a certifying entity, as de�ned in
subsection (c) of this section;

(ii) the requirements and procedures of the certify-
ing entity issuing the certi�cation afford the same or comparable certi-
�cation standards as those afforded by subsection (e)(2)(A)(i) - (iii) of
this section; and

(iii) the individual submits a legible copy of the cer-
ti�cation to the agency prior to entry into Texas.

(B) Enforcement actions with the agency, another
agreement state, or the NRC or sanctions by an independent certifying
entity may be considered when reviewing a request for reciprocal
recognition from a licensee, registrant, or certi�ed radiographer.

(C) Certi�ed radiographers who are granted reciprocity
by the agency shall maintain the certi�cation upon which the reciprocal
recognition was granted, or prior to the expiration of such certi�cation,
shall meet the requirements of paragraph (3) of this subsection.

(i) Receipt, transfer, and disposal of sources of radiation and
devices using depleted uranium (DU) for shielding.

(1) Each licensee and registrant shall make and maintain
records in accordance with subsection (v)(1) of this section, showing
the receipt, transfer, and disposal of sources of radiation and devices
using DU for shielding.

(2) These records shall include the following, as appropri-
ate:

(A) date of receipt, transfer, or disposal;

(B) name of the individual making the record;

(C) radionuclide;

(D) number of curies (becquerels) or mass (for DU);

(E) manufacturer, model, and serial number of each
source of radiation and/or device;

(F) for the person transferring the source of radiation,
the name of the transferee, the number of the transferee’s radioactive
material license authorizing possession of the material, and the regula-
tory agency issuing the license to the transferee; and

(G) for the person receiving the source of radiation, the
name of the transferor, the number of the transferor’s radioactive ma-
terial license authorizing possession of the material, and the regulatory
agency issuing the license to the transferor.

(j) Radiation survey instruments.

(1) Each licensee and registrant shall have a suf�cient num-
ber of calibrated, appropriate, and operable radiation survey instru-
ments at each location where sources of radiation are present to per-
form the radiation surveys required by this section and §289.202(p)(1)
and (2) of this title and §289.231(s)(1) and (2) of this title, as applica-
ble. These radiation survey instruments shall be capable of measuring a
range from 2 mrem/hr (0.002 mSv/hr) through 1 rem per hour (rem/hr)
(0.01 sievert per hour (Sv/hr)).

(2) Each radiation survey instrument shall be calibrated:

(A) by a person licensed or registered by the agency,
another agreement state, or the NRC to perform such service;

(B) at energies appropriate for the licensee’s or regis-
trant’s use;

(C) at intervals not to exceed six months and after each
instrument servicing other than battery replacement;

(D) at two points located approximately one-third and
two-thirds of full-scale on each scale for linear scale instruments; for
logarithmic scale instruments, at mid-range of each decade, and at two
points of at least one decade; and for digital instruments, at three points
between 2 and 1,000 mrem/hr (0.02 and 10 mSv/hr); and

(E) to demonstrate an accuracy within plus or minus
20% of the true radiation level at each point checked.

(3) Each radiation survey instrument shall be checked with
a radiation source at the beginning of each day of use and at the begin-
ning of each work shift to ensure it is operating properly.

(4) Records of the calibrations required by paragraph (2)
of this subsection shall be maintained in accordance with subsection
(v)(1) of this section.

(k) Quarterly inventory.

(1) Each licensee and registrant shall perform a physical
inventory at intervals not to exceed three months to account for all
sources of radiation and for devices containing DU received or pos-
sessed.

(2) Records of the quarterly inventories required by para-
graph (1) of this subsection shall be made and maintained in accordance
with subsection (v)(1) of this section.

(3) The record shall include the following for each source
of radiation, as appropriate:

(A) manufacturer, model, and serial number;

(B) radionuclide;

(C) number of curies (except for depleted uranium);

(D) location of each source of radiation;

(E) date of the inventory; and

(F) name of the individual making the inventory.

(l) Utilization logs.

(1) Each licensee and registrant shall make and maintain
current logs of the use, removal, and return to storage of each source of
radiation. The information shall be recorded in the log when the source
is removed from and returned to storage. The logs shall include:

(A) a unique identi�cation, for example, make, model
and serial number, of the following:

(i) each radiation machine;
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(ii) each radiographic exposure device containing a
sealed source or transport and storage container in which the sealed
source is located; and

(iii) each sealed source;

(B) the name and signature of the radiographer using
the source of radiation;

(C) the location(s) and date(s) where each source of ra-
diation is used; and

(D) the date(s) each source of radiation is removed from
storage and returned to storage.

(2) Utilization logs may be kept on clear legible records
containing all the information required by paragraph (1) of this subsec-
tion.

(3) Records of utilization logs shall be made and main-
tained in accordance with subsection (v)(1) of this section.

(m) Inspection and maintenance of radiation machines, radio-
graphic exposure devices, transport and storage containers, associated
equipment, source changers, and survey instruments.

(1) Each day before using equipment, the radiographer
shall:

(A) perform visual and operational checks on radiation
machines, survey instruments, radiographic exposure devices, trans-
port and storage containers, associated equipment and source changers
to ensure that:

(i) the equipment is in good working condition;

(ii) the sources are adequately shielded in radio-
graphic exposure devices; and

(iii) required labeling is present and legible;

(B) determine the survey instrument is responding us-
ing check sources or other appropriate means; and

(C) remove the equipment from service until repaired if
equipment problems are found.

(2) Each licensee and registrant shall perform and shall
have written procedures for the following:

(A) inspection and routine maintenance of radiation
machines, radiographic exposure devices, source changers, associated
equipment, transport and storage containers, and survey instruments at
intervals not to exceed three months to ensure the proper functioning
of components important to safety. All appropriate components shall
be maintained in accordance with manufacturers’ speci�cations. Ra-
diation machines, radiographic exposure devices, transport containers
and source changers being stored are exempted from this requirement
provided that each radiation machine, radiographic exposure device,
transport container, or source changer is inspected and repaired prior
to being returned to service. This inspection and maintenance program
shall cover, as a minimum, the items listed in subsection (x)(2) of this
section; and

(B) inspection and maintenance necessary to maintain
the Type B packaging used to transport radioactive material. The in-
spection and maintenance program shall include procedures to assure
that Type B packages are shipped and maintained in accordance with
the certi�cate of compliance or other approval.

(3) Records of daily checks of equipment, equipment prob-
lems found in daily checks and quarterly inspections, and of any main-
tenance performed in accordance with paragraph (1) of this subsection

shall be made and maintained in accordance with subsection (v)(1) of
this section.

(4) The record shall include the following:

(A) date of check or inspection;

(B) name of inspector;

(C) equipment involved;

(D) any problems found; and

(E) what repairs or maintenance, if any, were done.

(n) Permanent radiographic installations.

(1) Permanent radiographic installations shall have high ra-
diation area entrance controls (for example, a control device that ener-
gizes a conspicuous visible and audible alarm signal and/or continuous
direct or electronic surveillance) as described in §289.202(s)(1) - (4) of
this title or §289.231(t)(1) - (4) of this title, or if applicable, §289.229
of this title.

(2) The entrance controls shall be tested for proper opera-
tion at the beginning of each day of equipment use.

(3) The alarm system shall be tested for proper operation
with a source of radiation each day before the installation is used for
radiographic operations. The test shall include a check for the visible
and audible signals.

(4) Entrance control devices that reduce the radiation level
upon entry (designated in paragraph (1) of this subsection) shall be
tested monthly.

(5) If an entrance control device or alarm is operating
improperly, it shall be immediately labeled as defective and repaired
within seven calendar days. The facility may continue to be used
during this seven-day period, provided the licensee or registrant
implements the continuous surveillance requirements of subsection
(q) of this section, ensures that radiographic personnel use an alarming
ratemeter, and complies with the requirements of subsection (u)(8)(G)
of this section.

(6) Records of alarm systems and entrance control tests and
repairs required by this subsection shall be made and maintained in
accordance with subsection (v)(1) of this section.

(o) Noti�cation of incidents.

(1) The agency shall be noti�ed of the loss or theft of
sources of radiation, overexposures, and excessive levels in accordance
with §289.202(ww) - (yy), and (bbb) of this title or §289.231(gg) - (jj)
of this title, as applicable.

(2) In addition, each licensee or registrant shall submit a
written report within 30 days to the agency whenever one of the fol-
lowing events occurs:

(A) a source assembly cannot be returned to the fully-
shielded position and properly secured;

(B) the source assembly becomes unintentionally dis-
connected from the control cable;

(C) any component critical to safe operation of the ra-
diographic exposure device fails to properly perform its intended func-
tion;

(D) an indicator on a radiation machine fails to show
that radiation is being produced;

(E) an exposure switch on a radiation machine fails to
terminate production of radiation when turned to the off position; or
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(F) a safety interlock fails to terminate x-ray produc-
tion.

(3) The licensee or registrant shall include the following
information in each report submitted in accordance with paragraph (2)
of this subsection:

(A) a description of the equipment problem;

(B) cause of each incident, if known;

(C) manufacturer and model and serial number of
equipment involved in the incident;

(D) location, time, and date of the incident;

(E) actions taken to establish normal operations;

(F) corrective actions taken or planned to prevent recur-
rence; and

(G) names of personnel involved in the incident.

(p) Individual monitoring.

(1) The individual monitoring program shall meet the ap-
plicable requirements of §289.202 of this title or §289.231 of this title.

(2) During industrial radiographic operations, the follow-
ing shall apply:

(A) No licensee or registrant shall permit an individual
to act as a radiographer, radiographer trainer, or radiographer trainee
unless each individual wears, on the trunk of the body at all times dur-
ing radiographic operations:

(i) an individual monitoring device that meets
the applicable requirements of §289.202(p)(3) of this title or
§289.231(s)(3) of this title;

(ii) direct-reading pocket dosimeter or an electronic
personal dosimeter; and

(iii) an operable alarming ratemeter.

(B) For permanent radiographic installations where
other appropriate alarming or warning devices are in routine use, the
wearing of an alarming ratemeter is not required.

(C) Pocket dosimeters shall meet the criteria in ANSI
13.5-1972 at the time of manufacture and shall have a range of zero to
200 mrem (2 mSv). Electronic personal dosimeters may only be used
in place of ion-chamber pocket dosimeters.

(D) Pocket dosimeters shall be recharged at the start of
each work shift.

(E) As a minimum, direct reading pocket dosimeters
shall be recharged and electronic personal dosimeters reset, and "start"
readings recorded:

(i) immediately before checking out any source of
radiation from an authorized storage location for the purposes of con-
ducting industrial radiographic operations; and

(ii) before beginning radiographic operations on
any subsequent calendar day (if the source of radiation has not been
checked back into an authorized storage site).

(F) Whenever radiographic operations are concluded
for the day, the "end" readings on pocket dosimeters or electronic per-
sonal dosimeters shall be recorded and the accumulated occupational
doses for that day determined and recorded.

(G) If an individual’s pocket dosimeter is discharged
beyond its range (for example, goes "off-scale"), or if an individual’s

electronic personal dosimeter reads greater than 200 mrem (2 mSv) and
the possibility of radiation exposure cannot be ruled out as the cause,
industrial radiographic operations by that individual shall cease and the
individual’s monitoring device shall be processed immediately. The in-
dividual shall not return to work with sources of radiation until a deter-
mination of the radiation exposure has been made. This determination
shall be made by the RSO or the RSO’s designee. The results of this de-
termination shall be included in the records maintained in accordance
with paragraphs (5) and (6) of this subsection and subsection (v)(1) of
this section.

(H) Each individual monitoring device shall be as-
signed to and worn by only one individual.

(I) Individual monitoring devices shall be replaced at
least monthly. After replacement, each individual monitoring device
shall be returned to the supplier for processing within 14 calendar days
of the exchange date speci�ed by the personnel monitoring supplier
or as soon as practicable. In circumstances that make it impossible
to return each individual monitoring device within 14 calendar days,
such circumstances shall be documented and available for review by
the agency.

(J) If an individual monitoring device is lost or dam-
aged, the worker shall cease work immediately until a replacement in-
dividual monitoring device is provided and the exposure is calculated
for the time period from issuance to loss or damage of the individual
monitoring device. The results of the calculated exposure and the time
period for which the individual monitoring device was lost or damaged
shall be included in the records maintained in accordance with para-
graph (6) of this subsection and subsection (v)(1) of this section.

(3) Pocket dosimeters or electronic personal dosimeters
shall be checked for correct response to radiation at periods not to
exceed one year. Acceptable dosimeters shall read within plus or
minus 20% of the true radiation exposure.

(4) Each alarming ratemeter shall:

(A) be checked without being exposed to radiation prior
to use at the start of each work shift, to ensure that the audible alarm is
functioning properly;

(B) be set to give an alarm signal at a preset dose rate
of 500 mrem/hr (5 mSv/hr) or lower with an accuracy of plus or minus
20% of the true radiation dose rate;

(C) require special means to change the preset alarm
function; and

(D) be calibrated for correct response to radiation at in-
tervals not to exceed one year.

(5) The following records required by this subsection shall
be made and maintained by the licensee or registrant for inspection
by the agency in accordance with the following time requirements and
subsection (v)(1) of this section.

(A) Records of pocket dosimeter or electronic personal
dosimeter readings and yearly operational response checks shall be
maintained for three years. If the dosimeter readings were used to de-
termine external radiation dose (for example, no individual monitor-
ing device exposure records exist), the records shall be maintained for
agency inspection until disposal is authorized by the agency.

(B) Records of pocket dosimeter and electronic per-
sonal dosimeter readings of personnel exposures shall be maintained
for three years.

(C) Records of estimates of exposures as a result of off-
scale personal direct-reading dosimeters, or lost or damaged individual
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monitoring devices shall be maintained until disposal is authorized by
the agency.

(6) The following records required by this subsection shall
be maintained in accordance with the following time requirements and
subsection (v)(1) of this section.

(A) Records of alarming ratemeter calibrations shall be
maintained for three years.

(B) Records of individual monitoring device results re-
ceived from the device processor shall be maintained until disposal is
authorized by the agency.

(q) Access control.

(1) During each industrial radiographic operation, radio-
graphic personnel shall maintain continuous visual surveillance of the
operation to protect against unauthorized entry into a radiation area
or high radiation area, except at permanent radiographic installations
where all entryways are locked and the requirements of subsection (n)
of this section are met.

(2) Radiographic exposure devices shall not be left unat-
tended except when in storage or physically secured against unautho-
rized removal or tampering.

(r) Posting. All areas in which industrial radiography is being
performed shall be posted conspicuously in accordance with §289.202
of this title or §289.231 of this title, as applicable, including the fol-
lowing.

(1) Radiation areas. Each radiation area shall be posted
conspicuously with a sign(s) displaying the radiation caution symbol
and the words "CAUTION, RADIATION AREA" or "DANGER, RA-
DIATION AREA."

(2) High radiation area. Each high radiation area shall be
posted conspicuously with a sign(s) displaying the radiation caution
symbol and the words "CAUTION, HIGH RADIATION AREA" or
"DANGER, HIGH RADIATION AREA."

(3) Whenever practicable, ropes and/or barriers shall be
used in addition to appropriate signs to designate areas in accordance
with §289.202(n)(1) of this title or §289.231(o)(1) of this title, as
applicable, and to help prevent unauthorized entry.

(4) During pipeline industrial radiographic operations, suf-
�cient radiation signs and other barriers shall be posted to prevent
unmonitored individuals from entering the area in accordance with
§289.202(n)(1) of this title or §289.231(o)(1) of this title, as applicable.

(5) In lieu of the requirements of subsection (r)(1) and (2)
of this section, a restricted area may be established in accordance with
§289.202(n)(1) of this title or §289.231(o)(1) of this title, as applica-
ble, and be posted in accordance with subsection (r)(1) and (2) of this
section, for example, both signs may be posted at the same location at
the boundary of the restricted area.

(6) Exceptions listed in §289.202(bb) of this title or
§289.231(y) of this title, as applicable, do not apply to industrial
radiographic operations.

(s) Speci�c requirements for radiographic personnel perform-
ing industrial radiography.

(1) At a job site, the following shall be supplied by the li-
censee or registrant:

(A) at least one operable, calibrated survey instrument
for each exposure device or radiation machine in use;

(B) an individual monitoring device that meets the re-
quirements of §289.202(p)(3) of this title or §289.231(s)(3) of this title,
as applicable, for each worker;

(C) an operable, calibrated pocket dosimeter or elec-
tronic personal dosimeter with a range of zero to 200 mrem (2 mSv)
for each worker;

(D) an operable, calibrated, alarming ratemeter for each
worker; and

(E) the appropriate barrier ropes and signs.

(2) Each radiographer at a job site shall carry a valid certi-
�cation ID card issued by the agency or another certifying entity whose
certi�cation offers the same or comparable certi�cation standards.

(3) Each radiographer trainee at a job site shall carry a
trainee status card issued by the agency or equivalent documentation
in accordance with subsection (e)(1) of this section.

(4) Radiographic personnel shall not perform radiographic
operations if any of the items in paragraphs (1) - (3) of this subsection
are not available at the job site or are inoperable. Radiographic person-
nel shall ensure that the items listed in paragraph (1) of this subsection,
radiographic exposure devices, and radiation machines are used in ac-
cordance with the requirements of this section.

(5) During an inspection by the agency, an agency inspec-
tor may terminate an operation if any of the items in paragraphs (1) -
(3) of this subsection are not available and operable or if the required
number of radiographic personnel are not present. Operations shall not
be resumed until all required conditions are met.

(t) Radiation safety and registration requirements for the use
of radiation machines.

(1) Registration requirements for industrial radiographic
operations.

(A) Radiation machines used in industrial radiographic
operations shall be registered in accordance with §289.226 of this title.

(B) In addition to the registration requirements in
§289.226(e) and (i) of this title, an application for a certi�cate of
registration shall include the following information.

(i) A schedule or description of the program for
training radiographic personnel that speci�es:

(I) initial training;

(II) annual refresher training;

(III) on-the-job training;

(IV) procedures for administering the oral and
written examination to determine the knowledge, understanding, and
ability of radiographic personnel to comply with the requirements of
this chapter, the conditions of the certi�cate of registration, and the
registrant’s operating, safety, and emergency procedures; and

(V) procedures for administering the practical
examination to demonstrate competence in the use of sources of
radiation and radiation survey instruments that may be employed in
industrial radiographic assignments.

(ii) Written operating, safety, and emergency proce-
dures that are made available to each individual operating a radiation
machine, including any restrictions of the operating technique required
for the safe operation of the particular x-ray system;

(I) The registrant shall document that each indi-
vidual operating a radiation machine has read the operating and safety
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procedures and shall maintain this documentation for inspection by the
agency. The documentation shall include the following:

(-a-) name and signature of individual;
(-b-) date individual read the operating and

safety procedures; and
(-c-) initials of the RSO;

(II) The operating and safety procedures shall in-
clude, but are not limited to, the items listed in subsection (x)(3) of this
section;

(iii) A description of the internal audit program
to ensure that radiographic personnel follow the requirements of
this chapter, the conditions of the certi�cate of registration, and the
registrant’s operating, safety, and emergency procedures at intervals
not to exceed six months;

(iv) A list of permanent radiographic installations,
descriptions of permanent storage use sites, and the location(s) where
all records required by this section and other sections of this chapter
will be maintained. Radiographic equipment shall not be stored or used
at a permanent site unless such site is speci�cally authorized by the cer-
ti�cate of registration. A storage site is permanent if radiation machines
are stored at that location and if one or more of the following applies:

(I) the registrant establishes telephone service
that is used for contracting or providing industrial radiographic ser-
vices for the registrant;

(II) industrial radiographic services are adver-
tised for or from the site;

(III) radiation machines stored at that location
are used for industrial radiographic operations conducted at other
sites; or

(IV) the registrant conducts radiographic opera-
tions or stores radiation machines at any location not listed on the cer-
ti�cate of registration for a period in excess of 90 days in a calendar
year, in which case the registrant shall notify the agency prior to ex-
ceeding the 90 days;

(v) A description of the organization of the industrial
radiographic program, including delegations of authority and respon-
sibility for operation of the radiation safety program; and

(vi) Procedures for verifying and documenting the
certi�cation status of radiographers and for ensuring that the certi�ca-
tion of individuals acting as radiographers remains valid.

(C) A certi�cate of registration will be issued if the re-
quirements of this paragraph of this subsection and §289.226(e) and (i)
of this title are met.

(2) Locking of radiation machines. The control panel of
each radiation machine shall be equipped with a locking device that
will prevent the unauthorized use of an x-ray system or the accidental
production of radiation. The radiation machine shall be kept locked
and the key removed at all times except when under the direct visual
surveillance of a radiographer.

(3) Permanent storage precautions for the use of radiation
machines. Radiation machines shall be secured while in storage to
prevent tampering or removal by unauthorized individuals.

(4) Requirements for radiation machines used in industrial
radiographic operations.

(A) Equipment used in industrial radiographic opera-
tions involving radiation machines manufactured after October 1, 1987,
shall be certi�ed at the time of manufacture to meet the criteria set forth

by ANSI N43.5 (relating to Radiological Safety Standards for the De-
sign of Radiographic and Industrial X-Ray Equipment), except accel-
erators used in industrial radiography.

(B) The registrant’s name and city or town of an autho-
rized use site listed on the certi�cate of registration shall be prominently
displayed with a durable, legible, clearly visible label(s) on both sides
of all vehicles used to transport radiation machines for temporary job
site use.

(5) Operating and internal audit requirements for the use of
radiation machines.

(A) Each registrant shall conduct an internal audit pro-
gram to ensure that the requirements of this chapter, the conditions of
the certi�cate of registration, and the registrant’s operating, safety, and
emergency procedures are followed by radiographic personnel.

(B) Each radiographer’s and radiographer trainee’s per-
formance during an actual radiographic operation shall be audited and
documented at intervals not to exceed six months.

(C) If a radiographer or a radiographer trainee has not
participated in a radiographic operation during the six months since the
last audit, the radiographer or the radiographer trainee shall demon-
strate knowledge of the training requirements of subsection (f)(1) of
this section by an oral or written and practical examination adminis-
tered by the registrant before the individual can next participate in a
radiographic operation.

(D) The agency may consider alternatives in those sit-
uations where the individual serves as both radiographer and RSO.

(E) In those operations where a single individual serves
as both radiographer and RSO and performs all radiography operations,
an audit program is not required.

(F) The registrant shall provide annual refresher safety
training, as de�ned in subsection (c) of this section, for each radiog-
rapher trainee, radiographer, or radiographer trainer at intervals not to
exceed 12 months.

(G) No individual, other than a radiographer or a radio-
grapher trainee, who is under the personal supervision of a radiographer
trainer, shall manipulate controls or operate radiation machines used in
industrial radiographic operations. Only one radiographer is required
to operate radiation machines during industrial radiography.

(H) Radiographic operations shall not be conducted at
storage sites unless speci�cally authorized by the certi�cate of regis-
tration.

(I) Records of annual refresher training and audits of
job performance speci�ed in this subsection shall be made and main-
tained in accordance with subsection (v)(1) of this section.

(J) Records of annual refresher safety training and au-
dits of job performance made in accordance with this subsection shall
include the following:

(i) list of the topics discussed during the refresher
safety training;

(ii) dates the annual refresher safety training was
conducted;

(iii) names of the instructors and attendees; and

(iv) for audits of job performance, the records shall
also include a list showing the items checked and any non-compliance
observed by the RSO or designee.

(6) Radiation surveys for the use of radiation machines.
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(A) No industrial radiographic operation shall be con-
ducted unless at least one calibrated and operable radiation survey in-
strument, as described in subsection (j) of this section, is used for each
radiation machine energized.

(B) A physical radiation survey shall be made after each
radiographic exposure using radiation machines to determine that the
machine is "off."

(C) All potential radiation areas where industrial radio-
graphic operations are to be performed shall be posted in accordance
with subsection (r) of this section, based on estimated dose rates, be-
fore industrial radiographic operations begin. An area survey shall be
performed during the �rst radiographic exposure to con�rm that sub-
section (r) of this section requirements have been met and that unre-
stricted areas do not have radiation levels in excess of the limits speci-
�ed in §289.231(o)(1)(B) of this title.

(D) Records of the surveys required by subparagraph
(C) of this paragraph shall be made and maintained in accordance with
subsection (v)(1) of this section. If a survey was used to determine
an individual’s exposure due to loss of personnel monitoring data, the
records of the survey shall be maintained for agency inspection until
disposal is authorized by the agency.

(7) Requirements for radiation machines in shielded
rooms.

(A) Radiation machines in shielded rooms, shall com-
ply with all applicable requirements of this section.

(B) Radiation machines in shielded rooms shall be eval-
uated at intervals not to exceed one year to ensure compliance with the
applicable requirements of this section and §289.231(o)(1) - (3) of this
title.

(C) Records of the annual evaluation of radiation ma-
chines in shielded rooms required by subparagraph (B) of this para-
graph shall be made and maintained in accordance with subsection
(v)(1) of this section.

(8) Requirements for certi�ed and certi�able cabinet x-ray
systems.

(A) Certi�ed and certi�able cabinet x-ray systems, in-
cluding those designed to allow admittance of individuals, are exempt
from the requirements of this section except that:

(i) No registrant shall permit any individual to oper-
ate a cabinet x-ray system until the individual has received a copy of
and instruction in the operating procedures for the unit.

(ii) Tests for proper operation of interlocks shall be
conducted and recorded at intervals not to exceed 12 months.

(iii) The registrant shall perform an evaluation to de-
termine compliance with §289.231(o)(1) - (3) of this title and Title 21,
CFR, §1020.40 at intervals not to exceed one year.

(B) Records of operating instructions in cabinet x-ray
systems required by subparagraph (A)(i) of this paragraph and interlock
tests required by subparagraph (A)(ii) of this paragraph shall be made
and maintained in accordance with subsection (v)(1) of this section.

(C) Records of the evaluation of certi�ed cabinet x-ray
systems required by subparagraph (A)(iii) of this paragraph shall be
made and maintained in accordance with subsection (v)(1) of this sec-
tion.

(9) All reciprocal recognition of certi�cates of registration
by the agency will be granted in accordance with §289.226(s) of this
title.

(u) Radiation safety and licensing requirements for the use of
sealed sources.

(1) Licensing requirements for industrial radiographic op-
erations.

(A) Sealed sources used in industrial radiographic op-
erations shall be licensed in accordance with §289.252 of this title.

(B) In addition to the licensing requirements in
§289.252 of this title, an application for a license shall include the
following information.

(i) A schedule or description of the program for
training radiographic personnel that speci�es:

(I) initial training;

(II) annual refresher training;

(III) on-the-job training;

(IV) procedures for administering the oral and
written examinations to determine the knowledge, understanding, and
ability of radiographic personnel to comply with the requirements of
this chapter, the conditions of the license, and the licensee’s operating,
safety, and emergency procedures; and

(V) procedures for administering the practical
examination to demonstrate competence in the use of sources of
radiation, radiographic exposure devices, related handling tools, and
radiation survey instruments that may be employed in industrial
radiographic assignments.

(ii) Written operating, safety, and emergency proce-
dures that are made available to each individual operating a sealed
source in radiographic operations, including any restrictions of the op-
erating technique required for the safe operation of the particular sealed
source.

(I) The licensee shall document that each indi-
vidual operating a sealed source in radiographic operations has read
the operating and safety procedures and shall maintain this documen-
tation for inspection by the agency. The documentation shall include
the following:

(-a-) name and signature of individual;
(-b-) date individual read the operating and

safety procedures; and
(-c-) initials of the RSO;

(II) The operating and safety procedures shall in-
clude, but are not limited to, the items listed in subsection (x)(3) of this
section;

(iii) A description of the internal audit program to
ensure that radiographic personnel follow the requirements of this
chapter, the conditions of the license, and the licensee’s operating,
safety, and emergency procedures at intervals not to exceed six months.

(iv) A list of permanent radiographic installations,
descriptions of permanent storage and use sites, and the location(s)
where all records required by this section and other sections of this
chapter will be maintained. If records are to be maintained at a head-
quarters of�ce in Texas and no use or storage is authorized for the site,
this site will be designated as the main site. Radioactive material shall
not be stored or used at a permanent use site unless such site is speci�-
cally authorized by the license. Any licensee conducting radiographic
operations or storing radioactive material at any location not listed on
the license for a period in excess of 90 days in a calendar year, shall
notify the agency prior to exceeding the 90 days. A storage site is per-
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manent if radioactive material is stored at that location and if any one
or more of the following applies:

(I) the licensee establishes telephone service that
is used for contracting or providing industrial radiographic services for
the licensee;

(II) industrial radiographic services are adver-
tised for or from the site;

(III) radioactive material stored at that location is
used for industrial radiographic operations conducted at other sites; or

(IV) the licensee conducts radiographic opera-
tions or stores radioactive material at any location not listed on the
license for a period in excess of 90 days in a calendar year.

(v) A description of the organization of the industrial
radiographic program, including delegations of authority and respon-
sibility for operation of the radiation safety program.

(vi) A description of the program for inspection and
maintenance of radiographic exposure devices and transport and stor-
age containers, including items in subsection (x)(2) of this section and
the applicable items in subsection (m) of this section.

(vii) If a license application includes underwater ra-
diography, as a minimum a description of:

(I) radiation safety procedures and radiographer
responsibilities unique to the performance of underwater radiography;

(II) radiographic equipment and radiation safety
equipment unique to underwater radiography; and

(III) methods for gas-tight encapsulation of
equipment.

(viii) If a license application includes offshore plat-
form and/or lay-barge radiography, as a minimum a description of:

(I) transport procedures for radioactive material
to be used in industrial radiographic operations;

(II) storage facilities for radioactive material;
and

(III) methods for restricting access to radiation
areas;

(ix) Procedures for verifying and documenting the
certi�cation status of radiographers and for ensuring that the certi�ca-
tion of individuals acting as radiographers remains valid.

(x) If the applicant intends to perform leak testing of
sealed sources or exposure devices containing DU shielding, the appli-
cant shall describe the procedures for performing the leak test and the
quali�cations of the person authorized to do the leak test.

(xi) If the applicant intends to analyze its own wipe
samples, the application shall include a description of the procedures
to be followed. The description shall include at least the following:

(I) instruments to be used;

(II) methods of performing the analysis; and

(III) pertinent experience of the person(s) who
will analyze the wipe samples; and

(xii) If the applicant intends to perform "in-house"
calibrations of survey instruments, the applicant shall describe meth-
ods to be used and the relevant experience of the person(s) who will
perform the calibrations. All calibrations shall be performed in accor-
dance with subsection (j) of this section.

(C) A license will be issued if the requirements of this
paragraph of this subsection and §289.252 of this title are met.

(2) Limits on external radiation levels from storage con-
tainers and source changers. The maximum exposure rate limits for
storage containers and source changers are 200 mrem/hr (2 mSv/hr) at
any exterior surface, and 10 mrem/hr (0.1 mSv/hr) at 1 meter from any
exterior surface with the sealed source in the shielded position.

(3) Locking of radiographic exposure devices, storage con-
tainers and source changers.

(A) Each radiographic exposure device, storage con-
tainer, and source changer shall have a lock or outer locked container
designed to prevent unauthorized or accidental removal or exposure
of a sealed source. Each exposure device and source changer shall be
kept locked and, if a keyed lock, the key removed at all times except
when under the direct visual surveillance of a radiographer or an
individual speci�cally authorized by the agency, except at a permanent
radiographic installation.

(B) Each radiographic exposure device, storage con-
tainer, and source changer shall be locked and the key removed from
any keyed lock prior to being transported from one location to another
and also prior to being stored at a given location.

(4) Permanent storage precautions for the use of sealed
sources.

(A) Radiographic exposure devices, source changers,
and transport containers that contain sealed sources shall be secured
while in storage to prevent tampering or removal by unauthorized in-
dividuals.

(B) Radiographic exposure devices, source changers, or
transport containers that contain radioactive material may not be stored
in residential locations. This section does not apply to storage of ra-
dioactive material in a vehicle in transit for use at temporary job sites,
if the licensee complies with paragraph (9)(G) of this subsection and
if the vehicle does not constitute a permanent storage location as de-
scribed in paragraph (1)(B)(iv) of this subsection.

(5) Performance requirements for industrial radiography
equipment. Equipment used in industrial radiographic operations shall
meet the following minimum criteria.

(A) Each radiographic exposure device, source assem-
bly, sealed source, and associated equipment shall meet the criteria set
forth by ANSI N432-1980.

(i) All newly manufactured radiographic exposure
devices and associated equipment acquired by licensees after Septem-
ber 1, 1993, shall comply with the requirements of this section.

(ii) All radiographic exposure devices and associ-
ated equipment in use after January 1, 1996, shall comply with the re-
quirements of this section.

(iii) In lieu of subparagraph (A) of this paragraph,
equipment used in industrial radiographic operations need not comply
with §8.9.2(c) of the Endurance Test in ANSI N432-1980, if the pro-
totype equipment has been tested using a torque value representative
of the torque that an individual using the radiography equipment can
realistically exert on the lever or crankshaft of the drive mechanism.

(B) Engineering analysis may be submitted by a
licensee to demonstrate the applicability of previously performed
testing on similar individual radiography equipment components.
Upon review, the agency may �nd this an acceptable alternative to
actual testing of the component in accordance with subparagraph (A)
of this paragraph.
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(C) In addition to the requirements speci�ed in subpara-
graph (A) of this paragraph the following requirements apply to ra-
diographic exposure devices, source changers, source assemblies and
sealed sources.

(i) Radiographic exposure devices intended for use
as Type B transport containers shall meet the applicable requirements
of §289.257 of this title.

(ii) Modi�cation of radiographic exposure devices,
source changers, source assemblies, and associated equipment is pro-
hibited, unless the design of any replacement component, including
source holder, source assembly, controls or guide tubes would not com-
promise the design safety features of the system.

(D) In addition to the requirements speci�ed in sub-
paragraphs (A) - (C) of this paragraph, radiographic exposure devices,
source assemblies, and associated equipment that allow the source to
move outside the device shall meet the following criteria:

(i) The source assembly shall be designed so that the
source will not become disconnected if cranked outside the guide tube.
The source assembly shall be such that it cannot be unintentionally
disconnected under normal and reasonably foreseeable abnormal con-
ditions.

(ii) The control cable shall be positively connected
to the source assembly before the source assembly can be driven out of
the fully shielded position in a radiographic exposure device or source
changer.

(iii) The radiographic exposure device shall auto-
matically secure the source assembly when it is cranked back into
the fully shielded position within the radiographic exposure device.
This securing system shall only be released by means of a deliberate
operation on the radiographic exposure device.

(iv) The outlet nipple and control cable �ttings of
each radiographic exposure device shall be equipped with safety plugs
or covers that will protect the source assembly from damage and from
other foreign matter, such as water, mud, or sand, during storage and
transportation.

(v) Each sealed source or source assembly shall have
attached to it or engraved on it, a durable, legible, visible label with the
words "DANGER. RADIOACTIVE." The label may not interfere with
the safe operation of the exposure device or associated equipment.

(vi) Guide tubes shall be used when moving the
source out of the radiographic exposure device.

(vii) Guide tubes shall be able to withstand a crush-
ing test that closely approximates the crushing forces that are likely to
be encountered during use, and be able to withstand a kinking resis-
tance test that closely approximates the kinking forces that are likely
to be encountered during use.

(viii) An exposure head, endcap, or similar device
designed to prevent the source assembly from extending beyond the
end of the guide tube shall be attached to the outermost end of the guide
tube during radiographic operations.

(ix) The guide tube exposure head connection shall
be able to withstand the tensile test for control units as speci�ed in
ANSI N432-1980.

(x) Source changers shall provide a system for en-
suring that the source will not be accidentally withdrawn from the
changer when connecting or disconnecting the control cable to or from
a source assembly.

(6) Leak testing, repair, opening, and replacement of sealed
sources and devices. Leak testing, repair, opening, and replacement of
sealed sources and devices shall be performed according to the follow-
ing criteria:

(A) Leak testing of sealed sources shall be done in ac-
cordance with §289.201(g) of this title, except records of leak tests shall
be maintained in accordance with subsection (v)(1) of this section.

(B) The replacement, leak testing analysis, repair, open-
ing, or any modi�cation of a sealed source shall be performed only by
persons speci�cally authorized to do so by the agency, the NRC, or an-
other agreement state.

(C) Each exposure device using DU shielding and an
"S" tube con�guration shall be tested for DU contamination.

(i) Tests for DU contamination shall be performed at
intervals not to exceed 12 months.

(ii) The analysis shall be capable of detecting the
presence of 0.005 microcuries (185 Bq) of radioactive material on the
test sample and shall be performed by a person speci�cally authorized
by the agency, the NRC, or an agreement state to perform the analysis.

(iii) Should such testing reveal the presence of DU
contamination, the exposure device shall be removed from use until an
evaluation of the wear of the S-tube has been made.

(iv) Should the evaluation reveal that the S-tube is
worn through, the device may not be used again.

(v) DU shielded devices do not have to be tested for
DU contamination while in storage and not in use.

(vi) The device shall be tested for DU contamination
before using or transferring such a device, if the interval of storage
exceeds 12 months.

(D) A record of the DU leak test shall be made and
maintained in accordance with subsection (v)(1) of this section.

(7) Labeling and storage.

(A) Each transport container shall have permanently
attached to it a durable, legible, clearly visible label(s) that has, as a
minimum, the standard trefoil radiation caution symbol conventional
colors, for example, magenta, purple or black on a yellow background,
having a minimum diameter of 25 millimeters, and the following
wording "CAUTION. RADIOACTIVE MATERIAL. NOTIFY CIVIL
AUTHORITIES (OR NAME OF COMPANY)" or "DANGER. RA-
DIOACTIVE MATERIAL. NOTIFY CIVIL AUTHORITIES (OR
NAME OF COMPANY)." In addition, transport containers shall meet
applicable requirements of the DOT.

(B) Radiographic exposure devices, source changers,
and storage containers shall be physically secured to prevent tam-
pering or removal by unauthorized personnel. The licensee shall
store radioactive material in a manner that will minimize danger from
explosion or �re.

(C) The licensee shall lock and physically secure the
transport package containing radioactive material in the transporting
vehicle to prevent accidental loss, tampering, or unauthorized removal.

(D) The licensee’s name and city or town of an autho-
rized use site listed on the license shall be prominently displayed with
a durable, clearly visible label(s) on both sides of all vehicles used to
transport radioactive material for temporary job site use.
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(E) The licensee shall ensure that each radiographic ex-
posure device has attached to it a durable, legible, clearly visible label
bearing the following:

(i) chemical symbol and mass number of the ra-
dionuclide in the device;

(ii) activity and the date on which this activity was
last measured;

(iii) manufacturer, model and serial number of the
sealed source;

(iv) licensee’s name, address, and telephone num-
ber; and

(v) as a minimum, the standard radiation caution
symbol as de�ned in §289.202 of this title, and the following wording
"CAUTION. RADIOACTIVE MATERIAL--DO NOT HANDLE.
NOTIFY CIVIL AUTHORITIES (OR NAME OF COMPANY)" or
"DANGER. RADIOACTIVE MATERIAL--DO NOT HANDLE.
NOTIFY CIVIL AUTHORITIES (OR NAME OF COMPANY)."

(F) Each radiographic exposure device shall have a per-
manently stamped, legible, and clearly visible unique serial number.

(8) Operating and internal audit requirements for the use of
sealed sources of radiation.

(A) Each licensee shall conduct an internal audit pro-
gram to ensure that the requirements of this chapter, the conditions of
the license, and the licensee’s operating, safety, and emergency proce-
dures are followed by radiographic personnel.

(B) Each radiographer’s and radiographer trainee’s per-
formance during an actual radiographic operation shall be audited and
documented at intervals not to exceed six months.

(C) If a radiographer or a radiographer trainee has not
participated in a radiographic operation during the six months since the
last audit, the radiographer or the radiographer trainee shall demon-
strate knowledge of the training requirements of subsection (f)(1) of
this section by an oral or written and practical examination adminis-
tered by the licensee before these individuals can next participate in a
radiographic operation.

(D) The agency may consider alternatives in those sit-
uations where the individual serves as both radiographer and RSO.

(E) In those operations where a single individual serves
as both radiographer and RSO, and performs all radiography opera-
tions, an audit program is not required.

(F) Each licensee shall provide annual refresher safety
training, as de�ned in subsection (c) of this section, for each radiogra-
pher and radiographer trainee at intervals not to exceed 12 months.

(G) Each licensee shall provide, as a minimum, two ra-
diographic personnel for each exposure device in use for any indus-
trial radiography conducted at a location other than at a permanent ra-
diographic installation (shielded room, bay, or bunker) meeting the re-
quirements of subsection (n)(1) of this section. If one of the personnel
is a radiographer trainee, the other shall be a radiographer trainer au-
thorized by the license.

(H) Collimators shall be used in industrial radiographic
operations that use crank-out devices except when physically impossi-
ble.

(I) No individual other than a radiographer or a radiog-
rapher trainee who is under the personal supervision of a radiographer
trainer shall manipulate controls or operate radiographic exposure de-

vices and associated equipment used in industrial radiographic opera-
tions.

(J) Radiographic operations shall not be conducted at
storage sites unless speci�cally authorized by the license.

(K) Records of annual refresher training and audits of
job performance speci�ed in this subsection shall be made and main-
tained in accordance with subsection (v)(1) of this section.

(L) Records of annual refresher safety training and au-
dits of job performance made in accordance with this subsection shall
include the following:

(i) list of the topics discussed during the refresher
safety training;

(ii) dates the annual refresher safety training was
conducted;

(iii) names of the instructors and attendees; and

(iv) for audits of job performance, the records shall
also include a list showing the items checked and any non-compliance
observed by the RSO or designee.

(9) Radiation surveys for the use of sealed sources of radi-
ation.

(A) No industrial radiographic operation shall be con-
ducted unless at least one calibrated and operable radiation survey in-
strument, as described in subsection (j) of this section, is used at each
site where radiographic exposures are made.

(B) A survey with a radiation survey instrument meet-
ing the requirements of subsection (j)(1) - (3) of this section shall be
made after each radiographic exposure to determine that the sealed
source has been returned to its fully shielded position, and before ex-
changing �lms, repositioning the exposure head, or dismantling equip-
ment. The entire circumference of the radiographic exposure device
shall be surveyed. If the radiographic exposure device has a source
guide tube, the survey shall also include the source guide tube and any
collimator.

(C) All potential radiation areas where industrial radio-
graphic operations are to be performed shall be posted in accordance
with subsection (r) of this section, based on calculated dose rates, be-
fore industrial radiographic operations begin. An area survey shall be
performed during the �rst radiographic exposure (for example, with the
sealed source in the exposed position) to con�rm that the requirements
of subsection (r) of this section have been met.

(D) Each time re-establishment of the restricted area is
required, the requirements of subparagraph (C) of this paragraph shall
be met.

(E) The requirements of subparagraph (D) of this para-
graph do not apply to pipeline industrial radiographic operations when
the conditions of exposure including, but not limited to, the radio-
graphic exposure device, duration of exposure, source strength, pipe
size, and pipe thickness remain constant.

(F) A lock-out survey, in which all accessible surfaces
of the radiographic exposure device or source changer are surveyed,
shall be performed.

(G) Surveys shall be performed in the storage location
to ensure that radiation levels do not exceed the limits speci�ed in
§289.202(n)(1) of this title. These surveys shall be performed initially
with the maximum amount of radioactive material present in the stor-
age location and thereafter at the time of the quarterly inventory and
whenever storage conditions change.
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(H) A survey meeting the requirements of subparagraph
(B) of this paragraph shall be performed on the radiographic exposure
device and the source changer after every sealed source exchange.

(I) Records of the surveys required by subparagraphs
(C), (D), and (F) - (H) of this paragraph shall be made and maintained in
accordance with subsection (v)(1) of this section. If a survey was used
to determine an individual’s exposure due to loss of personnel moni-
toring data, the records of the survey shall be maintained for agency
inspection until disposal is authorized by the agency.

(10) Requirements for shielded rooms containing sealed
sources.

(A) Shielded rooms containing sealed sources shall
comply with all applicable requirements of this section.

(B) Shielded rooms containing sealed sources shall be
evaluated at intervals not to exceed one year to ensure compliance with
the applicable requirements of this section and §289.202(n)(1) - (3) of
this title.

(C) Tests for proper operation of interlocks shall be con-
ducted and recorded in accordance with subsection (n) of this section.

(D) Records of evaluations required by subparagraph
(B) of this paragraph shall be made and maintained in accordance with
subsection (v)(1) of this section.

(E) Records of interlock tests required by subparagraph
(C) of this paragraph shall be made and maintained in accordance with
subsection (v)(1) of this section.

(11) Underwater, offshore platform, and lay-barge radiog-
raphy.

(A) Underwater, offshore platform, and/or lay-barge ra-
diography shall not be performed unless speci�cally authorized in a li-
cense issued by the agency in accordance with paragraph (1) of this
subsection.

(B) In addition to the other requirements of this section,
the following requirements apply to the performance of offshore plat-
form or lay-barge radiography.

(i) Cobalt-60 sources with activities in excess of 20
curies (nominal) and iridium-192 sources with activities in excess of
100 curies (nominal) shall not be used in the performance of offshore
platform or lay-barge radiography.

(ii) Collimators shall be used for all industrial radio-
graphic operations performed on offshore platforms or lay-barges.

(12) Prohibitions.

(A) Industrial radiography performed with a sealed
source that is not fastened to or contained in a radiographic exposure
device (�shpole technique) is prohibited unless speci�cally authorized
in a license issued by the agency.

(B) Retrieval of disconnected sources or sources that
cannot be returned by normal means to a fully shielded position or au-
tomatically secured in the radiographic exposure device, shall not be
performed unless speci�cally authorized by a license condition.

(13) All reciprocal recognition of licenses by the agency
will be granted in accordance with §289.252(ee) of this title.

(v) Record/document requirements. Each licensee and regis-
trant shall maintain the following records/documents at each site at the
time intervals speci�ed and make available to the agency for inspec-
tion.

(1) Time requirements for record keeping. The following
are time requirements for record keeping.
Figure: 25 TAC §289.255(v)(1)

(2) Records and documents required at additional autho-
rized use/storage sites.

(A) Each licensee or registrant maintaining additional
authorized use/storage sites where industrial radiography operations
are performed shall maintain copies of the following records and doc-
uments speci�c to that site available at each site for inspection by the
agency for a period of three years:

(i) a copy of the appropriate license or certi�cate of
registration authorizing the use of licensed or registered sources of ra-
diation;

(ii) operating, safety, and emergency procedures in
accordance with subsection (x)(3) of this section;

(iii) applicable sections of this chapter as listed in
the license or certi�cate of registration;

(iv) records of receipt, transfer, and disposal of
sources of radiation and devices using DU for shielding at the addi-
tional site in accordance with subsection (i) of this section;

(v) records of the latest survey instrument calibra-
tions in use at the site in accordance with subsection (j) of this section;

(vi) records of the latest calibrations of alarming
ratemeters and operational checks of pocket dosimeters and/or elec-
tronic personal dosimeters in accordance with subsection (p) of this
section;

(vii) inventories in accordance with subsection (k)
of this section;

(viii) utilization records for each radiographic expo-
sure device and radiation machine dispatched from that location in ac-
cordance with subsection (l) of this section;

(ix) records of equipment problems identi�ed in
daily checks of equipment in accordance with subsection (m) of this
section, if applicable;

(x) records of alarm systems and entrance control
checks in accordance with subsection (n) of this section;

(xi) training records in accordance with subsection
(f) of this section;

(xii) records of direct-reading dosimeter readings in
accordance with subsection (p) of this section;

(xiii) audits in accordance with subsections (t)(5)(A)
- (C) and (u)(8)(A) - (C) of this section;

(xiv) latest radiation survey records in accordance
with subsections (t)(6)(D) and (u)(9)(I) of this section;

(xv) records of interlock testing in accordance with
subsections (t)(8)(A)(ii) and (u)(10)(C) of this section;

(xvi) records of annual evaluation of cabinet x-ray
systems in accordance with subsection (t)(7)(C) of this section;

(xvii) records of leak tests for speci�c devices and
sources at the additional site in accordance with subsection (u)(6) of
this section;

(xviii) shipping papers for the transportation of
sources of radiation in accordance with §289.257 of this title;
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(xix) a copy of the NRC license, agreement state
license, or state certi�cate of registration authorizing the use of sources
of radiation, when operating under reciprocity in accordance with
§289.226 of this title and §289.252 of this title; and

(xx) individual monitoring records in accordance
with subsection (p) of this section.

(B) The following records required for each additional
authorized use site in accordance with this subsection shall also be
maintained at the main authorized site:

(i) records of receipt, transfer, and disposal of
sources of radiation and devices using DU for shielding at the addi-
tional site in accordance with subsection (i) of this section;

(ii) inventories in accordance with subsection (k) of
this section; and

(iii) individual monitoring records in accordance
with subsection (p) of this section.

(3) Records required at temporary job sites. Each licensee
and registrant conducting industrial radiography at a temporary job site
shall have the following records available at that site for agency inspec-
tion:

(A) a copy of the appropriate license or certi�cate of
registration or equivalent document authorizing the use of sources of
radiation;

(B) operating, safety, and emergency procedures in ac-
cordance with subsection (x)(3) of this section;

(C) applicable sections of this chapter as listed in the
license or certi�cate of registration;

(D) latest radiation survey records required in accor-
dance with subsections (t)(6)(D) and (u)(9)(I) of this section for the
period of operation at the site;

(E) the daily pocket dosimeter records for the period of
operation at the site;

(F) utilization records for each radiographic exposure
device or radiation machine used at that location in accordance with
subsection (l) of this section;

(G) the latest instrument calibration and leak test
records for devices at the site. Acceptable records include tags or
labels that are attached to the devices or survey instruments and decay
charts for sources that have been manufactured within the last six
months; and

(H) a copy of the NRC license, agreement state license,
or state certi�cate of registration authorizing the use of sources of radi-
ation, when operating under reciprocity in accordance with §289.226
of this title or §289.252 of this title.

(w) Form of records.

(1) Each record required by this section shall be legible
throughout the speci�ed retention period.

(2) The record shall be the original or a reproduced copy or
a microform provided that the copy or microform is authenticated by
authorized personnel and that the microform is capable of reproducing
a clear copy throughout the required retention period.

(3) The record may also be stored in electronic media with
the capability for producing legible, accurate, and complete records
during the required retention period.

(4) Records, such as letters, drawings, and speci�cations,
shall include all pertinent information, such as stamps, initials, and sig-
natures.

(5) The licensee or registrant shall maintain adequate safe-
guards against tampering with and loss of records.

(x) Appendices.

(1) Subjects to be included in training courses for radiogra-
pher trainees. Training provided to qualify individuals as radiographer
trainees in compliance with subsection (e)(1)(A) of this section shall be
presented on a formal basis. The training shall include the following
subjects.

(A) Fundamentals of radiation safety to include the fol-
lowing:

(i) characteristics of radiation;

(ii) units of radiation dose in rems (sieverts) and
quantity of radioactivity in curies (becquerels);

(iii) signi�cance of radiation dose to include:

(I) radiation protection standards;

(II) biological effects of radiation dose;

(III) hazards of exposure to radiation; and

(IV) case histories of radiography accidents;

(iv) levels of radiation from sources of radiation; and

(v) methods of controlling radiation dose to include:

(I) working time;

(II) working distances; and

(III) shielding.

(B) Radiation detection instrumentation to include the
following:

(i) use, operation, calibration and limitations of ra-
diation survey instruments;

(ii) survey techniques; and

(iii) use of individual monitoring devices.

(C) Radiographic equipment to be used, including the
following:

(i) remote handling equipment;

(ii) operation and control of radiographic exposure
devices and sealed sources, including pictures or models of source as-
semblies (pigtails);

(iii) storage and transport containers, source chang-
ers;

(iv) operation and control of x-ray equipment;

(v) collimators;

(vi) storage, control, and disposal of radioactive ma-
terial; and

(vii) inspection and maintenance of equipment.

(D) Requirements of pertinent federal and state regula-
tions.

(E) Generic written operating, safety, and emergency
procedures (see subsection (x)(3) of this section).

PROPOSED RULES June 8, 2007 32 TexReg 3137



(2) General requirements for inspection of industrial radio-
graphic equipment.

(A) Radiographic exposure devices shall be inspected
for:

(i) abnormal surface radiation levels anywhere on
camera, collimator, or guide tube;

(ii) condition of safety plugs;

(iii) proper operation of locking mechanism;

(iv) condition of pigtail connector;

(v) condition of carrying device (straps, handle,
etc.); and

(vi) proper and legible labeling.

(B) Guide tubes shall be inspected for:

(i) rust, dirt, or sludge buildup inside the guide tube;

(ii) condition of guide tube connector;

(iii) condition of source stop;

(iv) kinks or damage that could prevent proper op-
eration; and

(v) presence of radioactive contamination.

(C) Control cables and drive mechanisms shall be in-
spected for:

(i) proper drive mechanism with camera, as appro-
priate;

(ii) changes in general operating characteristics;

(iii) condition of connector on control cable;

(iv) control cable �exibility, wear, and rust;

(v) excessive wear or damage to crank-out devices;

(vi) damage to control cable conduit that could pre-
vent the cable from moving freely;

(vii) proper connector mating between the control
cable and the pigtail;

(viii) proper operation of source position indicator,
if applicable; and

(ix) presence of radioactive contamination.

(D) Pipeliners shall be inspected for:

(i) abnormal surface radiation;

(ii) changes in the general operating characteristics
of the unit;

(iii) proper operation of shutter mechanism;

(iv) cha�ng or binding of shutter mechanism;

(v) damage to the device that might impair its oper-
ation;

(vi) proper operation of locking mechanism;

(vii) proper drive mechanism with camera, as appro-
priate;

(viii) condition of carrying device (strap, handle,
etc.); and

(ix) proper and legible labeling.

(E) X-ray equipment shall be inspected for:

(i) change in the general operating characteristics of
the unit;

(ii) wear of electrical cables and connectors;

(iii) proper and legible labeling of console;

(iv) proper console with machine, as appropriate;

(v) proper operation of locking mechanism;

(vi) proper operation of timer run-down cutoff; and

(vii) damage to tube head housing that might result
in excessive radiation levels.

(3) Operating, safety, and emergency procedures. The li-
censee’s or registrant’s operating, safety, and emergency procedures
shall include instructions in at least the following:

(A) handling and use of sources of radiation for indus-
trial radiography such that no individual is likely to be exposed to radi-
ation doses that exceed the limits established in §289.202 of this title;

(B) methods and occasions for conducting radiation
surveys, including lock-out survey requirements;

(C) methods for controlling access to industrial radiog-
raphy areas;

(D) methods and occasions for locking and securing
sources of radiation;

(E) personnel monitoring and the use of personnel mon-
itoring equipment, including steps to be taken immediately by indus-
trial radiographic personnel in the event a pocket dosimeter is found to
be off-scale (see subsection (p)(2)(G) of this section);

(F) methods of transporting equipment to �eld lo-
cations, including packing of sources of radiation in the vehicles,
placarding of vehicles, and controlling of sources of radiation during
transportation, including applicable DOT requirements;

(G) methods or procedures for minimizing exposure of
individuals in the event of an accident, including procedures for a dis-
connect accident, a transportation accident, and loss of a sealed source;

(H) procedures for notifying proper personnel in the
event of an accident;

(I) speci�c posting requirements;

(J) maintenance of records (see subsection (v)(1) of this
section);

(K) inspection, maintenance, and operational checks of
radiographic exposure devices, source changers, storage containers,
transport containers, source guide tubes, crank-out devices, and radi-
ation machines;

(L) method of testing and training in accordance with
subsections (e) and (f) of this section; and

(M) source recovery procedures if the licensee is autho-
rized to perform source recovery.

§289.256. Medical and Veterinary Use of Radioactive Material.

(a) Purpose. This section establishes requirements for the
medical and veterinary use of radioactive material and for the issuance
of speci�c licenses authorizing the medical and veterinary use of
radioactive material. Unless otherwise exempted, no person shall
receive, possess, use, transfer, own, or acquire radioactive material for
medical or veterinary use except as authorized in a license issued in
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accordance with this section. A person who receives, possesses, uses,
transfers, owns, or acquires radioactive material prior to receiving a
license is subject to the requirements of this chapter.

(b) Scope.

(1) In addition to the requirements of this section, all li-
censees, unless otherwise speci�ed, are subject to the requirements of
§289.201 of this title (relating to General Provisions for Radioactive
Material), §289.202 of this title (relating to Standards for Protection
Against Radiation from Radioactive Materials), §289.203 of this title
(relating to Notices, Instructions, and Reports to Workers; Inspections),
§289.204 of this title (relating to Fees for Certi�cates of Registration,
Radioactive Material Licenses, Emergency Planning and Implementa-
tion, and Other Regulatory Services), §289.205 of this title (relating to
Hearing and Enforcement Procedures), §289.252 of this title (relating
to Licensing of Radioactive Material), and §289.257 of this title (relat-
ing to Packaging and Transportation of Radioactive Material).

(2) Veterinarians who receive, possess, use, transfer, own,
or acquire radioactive material in the practice of veterinary medicine
shall comply with the requirements of this section except for subsec-
tions (d), (dd) and (uuu) of this section.

(c) De�nitions. The following words and terms when used in
this section shall have the following meaning unless the context clearly
indicates otherwise.

(1) Address of use--The building or buildings that are iden-
ti�ed on the license and where radioactive material may be prepared,
received, used, or stored.

(2) Area of use--A portion of an address of use that has
been set aside for the purpose of preparing, receiving, using, or storing
radioactive material.

(3) Authorized medical physicist--An individual who
meets the following:

(A) the requirements in subsections (j) and (m) of this
section; or

(B) is identi�ed as an authorized medical physicist or
teletherapy physicist on one of the following:

(i) a speci�c medical use license issued by the
agency, the United States Nuclear Regulatory Commission (NRC), an
agreement state, or licensing state;

(ii) a medical use permit issued by an NRC master
material licensee;

(iii) a permit issued by an NRC, agreement state, or
licensing state broad scope medical use licensee; or

(iv) a permit issued by an NRC master material li-
cense broad scope medical use permittee; and

(C) holds a current Texas license under the Medical
Physics Practice Act, Texas Occupations Code, Chapter 602, in ther-
apeutic radiological physics for uses in subsections (rr) and (ddd) of
this section.

(4) Authorized nuclear pharmacist--A pharmacist who
meets the following:

(A) the requirements in subsections (k) and (m) of this
section or;

(B) is identi�ed as an authorized nuclear pharmacist on
one of the following;

(i) a speci�c license issued by the agency, the NRC,
an agreement state, or licensing state that authorizes medical use or the
practice of nuclear pharmacy;

(ii) a permit issued by an NRC master material li-
censee that authorizes medical use or the practice of nuclear pharmacy;

(iii) a permit issued by the agency, the NRC, an
agreement state, or licensing state licensee with broad scope authoriza-
tion that authorizes medical use or the practice of nuclear pharmacy; or

(iv) a permit issued by an NRC master material li-
cense broad scope medical use permittee that authorizes medical use
or the practice of nuclear pharmacy;

(C) is identi�ed as an authorized nuclear pharmacist by
a commercial nuclear pharmacy that has been authorized to identify
authorized nuclear pharmacists; or

(D) is designated as an authorized nuclear pharmacist
in accordance with §289.252(r) of this title; and

(E) holds a current Texas license under the Texas
Pharmacy Act, Chapters 551-566 and 568-569, Occupations Code, as
amended, and who is certi�ed as an authorized nuclear pharmacist by
the Texas State Board of Pharmacy.

(5) Authorized user--An authorized user is de�ned as fol-
lows:

(A) for human use, a physician licensed by the Texas
Medical Board; or a dentist licensed by the Texas State Board of Dental
Examiners; or a podiatrist licensed by the Texas State Board of Podi-
atric Medicine who:

(i) meets the requirements in subsections (m),
(gg)(1), (jj)(1), (nn)(1), (oo)(1), (pp)(1), (zz)(1), (ccc)(1) or (ttt)(1) of
this section; or

(ii) is identi�ed as an authorized user on any of the
following:

(I) an agency, NRC, agreement state, or licensing
state license that authorizes the medical use of radioactive material;

(II) a permit issued by an NRC master material
licensee that is authorized to permit the medical use of radioactive ma-
terial;

(III) a permit issued by a speci�c licensee with
broad scope authorization issued by the agency, the NRC, an agree-
ment state, or licensing state authorizing the medical use of radioactive
material; or

(IV) a permit issued by an NRC master material
licensee with broad scope authorization that is authorized to permit the
medical use of radioactive material.

(B) for veterinary use, an individual who is, a veterinar-
ian licensed by the Texas State Board of Veterinary Medical Examiners;
and

(i) is certi�ed by the American College of Veterinary
Radiology for the use of radioactive materials in veterinary medicine;
or

(ii) has received training in accordance with subsec-
tions (gg), (jj), (oo), (pp) and (ttt) of this section as applicable; or

(iii) is identi�ed as an authorized user on any of the
following:

(I) an agency, NRC, agreement state, or licensing
state license that authorizes the veterinary use of radioactive material;
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(II) a permit issued by an NRC master material
licensee that is authorized to permit the medical use of radioactive ma-
terial;

(III) a permit issued by a speci�c licensee with
broad scope authorization issued by the agency, the NRC, an agreement
state, or licensing state authorizing the medical or veterinary use of
radioactive material; or

(IV) a permit issued by an NRC master material
licensee with broad scope authorization that authorizes the medical use
of radioactive material.

(6) Brachytherapy--A method of radiation therapy in
which plated, embedded, activated, or sealed sources are utilized to
deliver a radiation dose at a distance of up to a few centimeters, by
surface, intracavitary, intraluminal, or interstitial application.

(7) Brachytherapy sealed source--A sealed source or
a manufacturer-assembled source train, or a combination of these
sources that is designed to deliver a therapeutic dose within a distance
of a few centimeters.

(8) High dose-rate remote afterloader--A device that re-
motely delivers a dose rate in excess of 1200 rads (12 gray (Gy)) per
hour at the point or surface where the dose is prescribed.

(9) Institutional Review Board (IRB)--Any board, commit-
tee, or other group formally designated by an institution and approved
by the United States Food and Drug Administration (FDA) to review,
approve the initiation of, and conduct periodic review of biomedical
research involving human subjects.

(10) Low dose-rate remote afterloader--A device that re-
motely delivers a dose rate of less than or equal to 200 rads (2 Gy) per
hour at the point or surface where the dose is prescribed.

(11) Management--The chief executive of�cer or other in-
dividual delegated the authority to manage, direct, or administer the
licensee’s activities.

(12) Manual brachytherapy--A type of brachytherapy in
which the sealed sources, for example, seeds and ribbons, are manually
inserted either into the body cavities that are in close proximity to a
treatment site or directly in the tissue volume.

(13) Medical event--An event that meets the criteria in sub-
section (uuu)(1) of this section.

(14) Medical institution--An organization in which several
medical disciplines are practiced.

(15) Medical use--The intentional internal or external ad-
ministration of radioactive material, or the radiation from radioactive
material, to patients or human research subjects under the supervision
of an authorized user.

(16) Medium dose-rate afterloader--A device that remotely
delivers a dose rate greater than 200 rads (2 Gy) and less than or equal
to 1200 rads (12 Gy) per hour at the point or surface where the dose is
prescribed.

(17) Mobile nuclear medicine service--A licensed service
authorized to transport radioactive material to, and medical use of
the material at, the client’s address. Services transporting calibration
sources only are not considered mobile nuclear medicine licensees.

(18) Output--The exposure rate, dose rate, or a quantity
related in a known manner to these rates from a teletherapy unit, a
brachytherapy source, a remote afterloader unit, or a gamma stereo-
tactic radiosurgery unit, for a speci�ed set of exposure conditions.

(19) Patient--A human or animal under medical care and
treatment.

(20) Preceptor--An individual who provides, directs,
or veri�es the training and experience required for an individual
to become an authorized user, an authorized medical physicist, an
authorized nuclear pharmacist, or a radiation safety of�cer.

(21) Permanent facility--A building or buildings that are
identi�ed on the license within the state of Texas and where radioactive
material may be prepared, received, used, or stored. This may also
include an area or areas where administrative activities related to the
license are performed.

(22) Prescribed dosage--The speci�ed activity or range of
activity of a radiopharmaceutical as documented in a written directive
or in accordance with the directions of the authorized user for proce-
dures in subsections (ff) and (hh) of this section.

(23) Prescribed dose--Prescribed dose means one of the
following:

(A) for gamma stereotactic radiosurgery, the total dose
as documented in the written directive;

(B) for teletherapy, the total dose and dose per fraction
as documented in the written directive;

(C) for brachytherapy, either the total sealed source
strength and exposure time, or the total dose, as documented in the
written directive; or

(D) for remote afterloaders, the total dose and dose per
fraction as documented in the written directive.

(24) Pulsed dose-rate remote afterloader--A special type of
remote afterloading device that uses a single sealed source capable of
delivering dose rates greater than 1200 rads (12 Gy) per hour, but is
approximately one-tenth of the activity of typical high dose-rate remote
afterloader sealed sources and is used to simulate the radiobiology of
a low dose rate remote afterloader treatment by inserting the sealed
source for a given fraction of each hour.

(25) Radiation safety of�cer (RSO)--For purposes of this
section, an individual who:

(A) meets the requirements in subsections (h) and (m)
of this section or;

(B) is identi�ed as an RSO on one of the following:

(i) a speci�c license issued by the agency, NRC,
agreement state, or licensing state license that authorizes the medical
or veterinary use of radioactive material; or

(ii) a permit issued by an NRC master material li-
censee that authorizes the medical or veterinary use of radioactive ma-
terial.

(26) Sealed source and device registry--The national reg-
istry that contains all the registration certi�cates, generated by both the
NRC and the agreement states, that summarize the radiation safety in-
formation for sealed sources and devices and describe the licensing and
use conditions approved for the product.

(27) Stereotactic radiosurgery--The use of external radia-
tion in conjunction with a guidance device to very precisely deliver a
dose to a tissue volume by the use of three-dimensional coordinates.

(28) Technologist--Technologist is de�ned as either of the
following:
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(A) in nuclear medicine, a person (nuclear medicine
technologist) skilled in the performance of nuclear medicine proce-
dures under the supervision of a physician; or

(B) in therapy, as described in subsections (rr) and (ddd)
of this section, a person (radiation therapy technologist or radiation
therapist) who delivers treatments of radiation therapy under the su-
pervision of and as prescribed by an authorized user who meets the
requirements of (zz) or (ttt).

(29) Teletherapy--Therapeutic irradiation in which the
sealed source is at a distance from the patient or human or animal
research subject.

(30) Therapeutic dosage--The speci�ed activity or range of
activity of radioactive material that is intended to deliver a radiation
dose to a patient or human or animal research subject for palliative or
curative treatment.

(31) Therapeutic dose--A radiation dose delivered from a
sealed source containing radioactive material to a patient or human or
animal research subject for palliative or curative treatment.

(32) Treatment site--The anatomical description of the tis-
sue intended to receive a radiation dose, as described in a written di-
rective.

(33) Type of use--Use of radioactive material as speci�ed
under the following subsections:

(A) uptake, and dilution and excretion studies in sub-
section (ff) of this section;

(B) imaging and localization studies in subsection (hh)
of this section;

(C) therapy with unsealed radioactive material in sub-
section (kk) of this section;

(D) manual brachytherapy with sealed sources in sub-
section (rr) of this section;

(E) sealed sources for diagnosis in subsection (bbb) of
this section; and

(F) sealed source in a remote afterloader unit, telether-
apy unit, or gamma stereotactic radiosurgery unit in subsection (ddd)
of this section.

(34) Unit dosage--A dosage prepared for medical use for
administration as a single dosage to a patient or human or animal re-
search subject without any further modi�cation of the dosage after it is
initially prepared.

(35) Veterinary use--The intentional internal or external
administration of radioactive material, or the radiation from radioac-
tive material, to patients under the supervision of an authorized user.

(36) Written directive--An authorized user’s written order
for the administration of radioactive material or radiation from radioac-
tive material to a speci�c patient or human research subject, as speci�ed
in subsection (t) of this section.

(d) Provisions for research involving human subjects.

(1) A licensee may conduct research involving human sub-
jects only if it uses the radioactive materials speci�ed on its license for
the uses authorized on the license.

(2) The licensee may conduct research speci�ed in para-
graph (1) of this subsection provided that:

(A) the research is conducted, funded, supported, or
regulated by a federal agency that has implemented the Federal Policy

for the Protection of Human Subjects as required by Title 10, Code of
Federal Regulations (CFR), §35.6 (Federal Policy); or

(B) the licensee has applied for and received approval
of a speci�c amendment to its license before conducting the research.

(3) Prior to conducting research as speci�ed in paragraph
(1) of this subsection, the licensee shall obtain the following:

(A) "informed consent," as de�ned and described in the
Federal Policy, from the human research subjects; and

(B) review and approval of the research from an IRB as
required by Title 45, CFR, Part 46, and Title 21, CFR, Part 56, and in
accordance with the Federal Policy.

(4) Nothing in this subsection relieves licensees from com-
plying with the other requirements of this chapter.

(e) Implementation.

(1) If a license condition exempted a licensee from a pro-
vision of this section or §289.252 of this title on the effective date of
this rule, then the license condition continues to exempt the licensee
from the requirements in the corresponding provision until there is a
license amendment or license renewal that modi�es or removes the li-
cense condition.

(2) When a requirement in this section differs from the re-
quirement in an existing license condition, the requirement in this sec-
tion shall govern.

(3) Licensees shall continue to comply with any license
condition that requires implementation of procedures required by sub-
sections (ggg) and (mmm) - (ooo) of this section until there is a license
amendment or renewal that modi�es the license condition.

(f) Speci�c requirements for the issuance of licenses. In addi-
tion to the requirements in §289.252(e) of this title and subsections (n)
- (q) of this section, as applicable, a license will be issued if the agency
determines that:

(1) the applicant satis�es any applicable special require-
ment in this section;

(2) quali�cations of the designated radiation safety of�cer
(RSO) as speci�ed in subsection (h) of this section are adequate for the
purpose requested in the application; and

(3) the following information submitted by the applicant is
approved:

(A) an operating, safety, and emergency procedures
manual to include speci�c information on the following:

(i) radiation safety precautions and instructions;

(ii) methodology for measurement of dosages or
doses to be administered to patients or human or animal research
subjects;

(iii) calibration, maintenance, and repair of instru-
ments and equipment necessary for radiation safety; and

(iv) waste disposal procedures; and

(B) any additional information required by this chapter
that is requested by the agency to assist in its review of the application;
and

(C) quali�cations of the following:

(i) RSO in accordance with subsection (h) of this
section;
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(ii) authorized user(s) in accordance with subsection
(c)(5) of this section as applicable to the use(s) being requested;

(iii) authorized medical physicist in accordance with
subsection (c)(3) of this section;

(iv) authorized nuclear pharmacist in accordance
with subsection (c)(4) of this section, if applicable; and

(v) radiation safety committee (RSC), in accordance
with subsection (i) of this section, if applicable; and

(4) the applicant’s permanent facility is located in Texas;
and

(5) the owner of the property is aware that radioactive ma-
terial is stored and/or used on the property, if the proposed storage facil-
ity is not owned by the applicant. The applicant shall provide a written
statement from the owner or the owner’s agent indicating such.

(g) Radiation safety of�cer.

(1) Every licensee shall establish in writing the authority,
duties, and responsibilities of the RSO and ensure that the RSO is pro-
vided suf�cient authority, organizational freedom, time, resources, and
management prerogative to perform the following duties:

(A) establish and oversee operating, safety, emergency,
and as low as reasonably achievable (ALARA) procedures, and to re-
view them at least annually to ensure that the procedures are current
and conform with this chapter;

(B) ensure that required radiation surveys and leak tests
are performed and documented in accordance with this chapter, in-
cluding any corrective measures when levels of radiation exceed es-
tablished limits;

(C) ensure that individual monitoring devices are used
properly by occupationally-exposed personnel, that records are kept of
the monitoring results, and that timely noti�cations are made in accor-
dance with §289.203 of this title;

(D) investigate and cause a report to be submitted to the
agency for each known or suspected case of radiation exposure to an
individual or radiation level detected in excess of limits established by
this chapter and each theft or loss of source(s) of radiation, to determine
the cause(s), and to take steps to prevent a recurrence;

(E) investigate and cause a report to be submitted to the
agency for each known or suspected case of release of radioactive ma-
terial to the environment in excess of limits established by this chapter;

(F) have a thorough knowledge of management policies
and administrative procedures of the licensee;

(G) identify radiation safety problems;

(H) assume control and initiate, recommend, or provide
corrective actions, including shutdown of operations when necessary,
in emergency situations or unsafe conditions;

(I) verify implementation of corrective actions;

(J) ensure that records are maintained as required by
this chapter;

(K) ensure the proper storing, labeling, transport, use,
and disposal of sources of radiation, storage, and/or transport contain-
ers;

(L) ensure that inventories are performed in accordance
with the activities for which the license application is submitted;

(M) ensure that personnel are complying with this chap-
ter, the conditions of the license, and the operating, safety, and emer-
gency procedures of the licensee; and

(N) serve as the primary contact with the agency.

(2) The RSO shall ensure that the duties listed in paragraph
(1)(A) through (N) of this subsection are performed.

(3) The RSO shall be on site periodically commensurate
with the scope of licensed activities to satisfy the requirements of para-
graphs (1) and (2) of this subsection.

(4) The RSO, or staff designated by the RSO, shall be capa-
ble of physically arriving at the licensee’s authorized use site(s) within
a reasonable time of being noti�ed of an emergency situation or unsafe
condition.

(5) For up to 60 days each calendar year, a licensee may
permit an authorized user or an individual quali�ed to be an RSO to
function as a temporary RSO and to perform the duties of an RSO in
accordance with paragraph (1) of this subsection, provided the licensee
takes the actions required in paragraph (1) of this subsection, and the
RSO meets the quali�cations in subsection (h) of this section. Records
of quali�cations and dates of service shall be maintained in accordance
with subsection (www) of this section for inspection by the agency.

(h) Training for radiation safety of�cer. Except as provided in
subsection (l) of this section, the licensee shall require the individual
ful�lling the responsibilities of an RSO in accordance with subsection
(g) of this section for licenses for medical or veterinary use of radioac-
tive material to be an individual who:

(1) is certi�ed by a specialty board whose certi�cation
process has been recognized by the agency, the NRC, or an agreement
state and who meets the requirements in paragraphs (4) and (5) of
this subsection. (The names of board certi�cations that have been
recognized by the agency, the NRC, an agreement state, or licensing
state will be posted on the agency’s web page, www.dshs.state.tx.us/ra-
diation).

(A) To have its certi�cation process recognized, a spe-
cialty board shall require all candidates for certi�cation to:

(i) hold a bachelor’s or graduate degree from an ac-
credited college or university in physical science or engineering or bi-
ological science with a minimum of 20 college credits in physical sci-
ence;

(ii) have �ve or more years of professional experi-
ence in health physics (graduate training may be substituted for no more
than two years of the required experience) including at least three years
in applied health physics; and

(iii) pass an examination, administered by diplo-
mates of the specialty board, which evaluates knowledge and compe-
tence in radiation physics and instrumentation, radiation protection,
mathematics pertaining to the use and measurement of radioactivity,
radiation biology and radiation dosimetry; or

(B) To have its certi�cation process recognized, a spe-
cialty board shall require all candidates for certi�cation to:

(i) hold a master’s or doctor’s degree in physics,
medical physics, other physical science, engineering, or applied
mathematics from an accredited college or university;

(ii) have two years of full-time practical training
and/or supervised experience in medical physics as follows;
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(I) under the supervision of a medical physicist
who is certi�ed in medical physics by a specialty board recognized by
the agency, the NRC, an agreement state; or a licensing state; or

(II) in clinical nuclear medicine facilities provid-
ing diagnostic and/or therapeutic services under the direction of physi-
cians who meet the requirements for authorized users in subsection (jj)
or (nn) of this section; and

(iii) pass an examination, administered by diplo-
mates of the specialty board, that assesses knowledge and competence
in clinical diagnostic radiological or nuclear medicine physics and in
radiation safety; or

(2) meets the requirements of paragraphs (5) and (6) of this
subsection and has completed a structured educational program con-
sisting of the following:

(A) 200 hours of classroom and laboratory training in
the following areas:

(i) radiation physics and instrumentation;

(ii) radiation protection;

(iii) mathematics pertaining to the use and measure-
ment of radioactivity;

(iv) radiation biology; and

(v) radiation dosimetry; and

(B) one year of full-time radiation safety experience un-
der the supervision of the individual identi�ed as the RSO on an agency,
NRC, agreement state, or licensing state license or on a permit issued
by an NRC master material licensee that authorizes similar type(s) of
use(s) of radioactive material involving the following:

(i) shipping, receiving, and performing related radi-
ation surveys;

(ii) using and performing checks for proper opera-
tion of dose calibrators, survey meters, and instruments used to mea-
sure radionuclides;

(iii) securing and controlling radioactive material;

(iv) using administrative controls to avoid mistakes
in the administration of radioactive material;

(v) using procedures to prevent or minimize radioac-
tive contamination and using proper decontamination procedures;

(vi) using emergency procedures to control radioac-
tive material; and

(vii) disposing of radioactive material; or

(3) is a medical physicist who has been certi�ed by a spe-
cialty board whose certi�cation process has been recognized by the
agency, the NRC, an agreement state, or licensing state in accordance
with subsection (j)(1) of this section and has experience in radiation
safety for similar types of use of radioactive material for which the li-
censee is seeking the approval of the individual as RSO and who meets
the requirements in paragraphs (5) and (6) of this subsection; or

(4) is an authorized user, authorized medical physicist, or
authorized nuclear pharmacist identi�ed on the licensee’s license and
has experience with the radiation safety aspects of similar types of use
of radioactive material for which the individual has RSO responsibili-
ties; and

(5) has obtained written attestation, signed by a preceptor
RSO, that the individual has satisfactorily completed the requirements

in paragraph (5) of this subsection and in paragraph (1)(A)(i) and (ii)
or (1)(B)(i) and (ii), or (2) or (3) of this subsection, and has achieved a
level of radiation safety knowledge suf�cient to function independently
as an RSO for a medical use licensee; and

(6) has training in the radiation safety, regulatory issues,
and emergency procedures for the types of use for which a licensee
seeks approval. This training requirement may be satis�ed by complet-
ing training that is supervised by a RSO, authorized medical physicist,
authorized nuclear pharmacist, or authorized user, as appropriate, who
is authorized for the type(s) of use for which the licensee is seeking
approval.

(i) Radiation safety committee. Licensees with broad scope
authorization and licensees who are authorized for two or more differ-
ent types of uses of radioactive material in accordance with subsections
(kk), (rr), and (ddd) of this section, or two or more types of units under
subsection (ddd) of this section shall establish an RSC to oversee all
uses of radioactive material permitted by the license.

(1) The RSC for licenses for medical use with broad scope
authorization shall be composed of the following individuals as ap-
proved by the agency:

(A) authorized users from each type of use of radioac-
tive material authorized on the license;

(B) the RSO;

(C) a representative of nursing service;

(D) a representative of management who is neither an
authorized user nor the RSO; and

(E) may include other members as the licensee deems
appropriate.

(2) The RSC for licenses for medical and veterinary use au-
thorized for two or more different types of uses of radioactive material
in accordance with subsections (kk), (rr), and (ddd) of this section, or
two or more types of units in accordance with subsection (ddd) of this
section shall be composed of the following individuals as approved by
the agency:

(A) an authorized user of each type of use permitted by
the license;

(B) the RSO;

(C) a representative of nursing service, if applicable;

(D) a representative of management who is neither an
authorized user nor the RSO; and

(E) may include other members as the licensee deems
appropriate.

(3) Duties and responsibilities of the RSC.

(A) For licensees without broad scope authorization,
the duties and responsibilities of the RSC include, but are not limited
to, the following:

(i) meeting as often as necessary to conduct business
but no less than three times a year;

(ii) reviewing summaries of the following informa-
tion presented by the RSO:

(I) over-exposures;

(II) signi�cant incidents, including spills, con-
tamination, or medical events; and
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(III) items of non-compliance following an in-
spection;

(iii) reviewing the program for maintaining doses
ALARA, and providing any necessary recommendations to ensure
doses are ALARA; and

(iv) reviewing the audit of the radiation safety pro-
gram and acting upon the �ndings.

(B) For licensees with broad scope authorization, the
duties and responsibilities of the RSC include, but are not limited to,
the items in subparagraph (A) of this paragraph and the following:

(i) reviewing the overall compliance status for au-
thorized users;

(ii) sharing responsibility with the RSO to conduct
periodic audits of the radiation safety program;

(iii) developing criteria to evaluate training and ex-
perience of new authorized user applicants;

(iv) evaluating and approving authorized user appli-
cants who request authorization to use radioactive material at the facil-
ity; and

(v) reviewing and approving permitted program and
procedural changes prior to implementation.

(j) Training for an authorized medical physicist. Except as
provided in subsection (l) of this section, the licensee shall require the
authorized medical physicist to be an individual who:

(1) is certi�ed by a specialty board whose certi�cation
process has been recognized by the agency, the NRC, an agree-
ment state, or a licensing state and who meets the requirements
in paragraphs (3) and (4) of this subsection. (The names of board
certi�cations that have been recognized by the agency, the NRC, an
agreement state, or licensing state will be posted on the agency’s
web page, www.dshs.state.tx.us/radiation). To have its certi�cation
process recognized, a specialty board shall require all candidates for
certi�cation to meet the following:

(A) hold a master’s or doctor’s degree in physics, med-
ical physics, other physical science, engineering, or applied mathemat-
ics from an accredited college or university;

(B) complete two years of full-time practical training
and/or supervised experience in medical physics as follows;

(i) under the supervision of a medical physicist who
is certi�ed in medical physics by a specialty board recognized by the
agency, NRC, agreement state, or licensing state; or

(ii) in clinical radiation facilities providing high-en-
ergy, external beam therapy (photons and electrons with energies
greater than or equal to 1 million electron volts) and brachytherapy
services under the direction of physicians who meet the requirements
for authorized users in subsection (zz) or (ttt) of this section; and

(C) pass an examination administered by diplomates of
the specialty board that assesses knowledge and competence in clin-
ical radiation therapy, radiation safety, calibration, quality assurance,
and treatment planning for external beam therapy, brachytherapy, and
stereotactic radiosurgery; or

(2) holds a post graduate degree and experience to include;

(A) a master’s or doctor’s degree in physics, medical
physics, other physical science, engineering, or applied mathematics
from an accredited college or university; and

(B) completion of one year of full-time training in med-
ical physics and an additional year of full-time work experience under
the supervision of an individual who meets the requirements for an au-
thorized medical physicist for the type(s) of use for which the individ-
ual is seeking authorization. This training and work experience shall be
conducted in clinical radiation facilities that provide high-energy, ex-
ternal beam therapy (photons and electrons with energies greater than
or equal to 1 million electron volts) and brachytherapy services and
shall include:

(i) performing sealed source leak tests and invento-
ries;

(ii) performing decay corrections;

(iii) performing full calibration and periodic spot
checks of external beam treatment units, stereotactic radiosurgery
units, and remote afterloading units as applicable; and

(iv) conducting radiation surveys around external
beam treatment units, stereotactic radiosurgery units, and remote
afterloading units as applicable; and

(3) has obtained written attestation that the individual has
satisfactorily completed the requirements in paragraphs (4) and (1)(A)
and (1)(B) or (2)(A) and (2)(B) and (4) of this subsection, and has
achieved a level of competency suf�cient to function independently
as an authorized medical physicist for each type of therapeutic medical
unit for which the individual is requesting authorized medical physicist
status. The written attestation shall be signed by a preceptor autho-
rized medical physicist who meets the requirements in this subsection
for each type of therapeutic medical unit for which the individual is
requesting authorized medical physicist status; and

(4) has training for the type(s) of use for which authoriza-
tion is sought that includes hands-on device operation, safety proce-
dures, clinical use, and the operation of a treatment planning system.
This training requirement may be satis�ed by satisfactorily completing
either a training program provided by the vendor or by training super-
vised by an authorized medical physicist authorized for the type(s) of
use for which the individual is seeking authorization.

(k) Training for an authorized nuclear pharmacist. Except as
provided in subsection (l) of this section, the licensee shall require the
authorized nuclear pharmacist to be a pharmacist who:

(1) is certi�ed by a specialty board whose certi�cation
process has been recognized by the agency, the NRC or an agreement
state and who meets the requirements of subparagraph (C) of this para-
graph. (The names of board certi�cations that have been recognized
by the agency, the NRC, an agreement state, or licensing state will
be posted on the agency’s web page, www.dshs.state.tx.us/radiation).
To have its certi�cation process recognized, a specialty board shall
require all candidates for certi�cation to:

(A) have graduated from a pharmacy program accred-
ited by the American Council on Pharmaceutical Education (ACPE) or
have passed the Foreign Pharmacy Graduate Examination Committee
(FPGEC) examination;

(B) hold a current, active license to practice pharmacy
in the state of Texas;

(C) provide evidence of having acquired at least 4000
hours of training/experience in nuclear pharmacy practice. Academic
training may be substituted for no more than 2000 hours of the required
training and experience; and

(D) pass an examination in nuclear pharmacy admin-
istered by diplomates of the specialty board, that assesses knowledge
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and competency in procurement, compounding, quality assurance, dis-
pensing, distribution, health and safety, radiation safety, provision of
information and consultation, monitoring patient outcomes, research
and development; or

(2) has completed a 700 hour structured educational pro-
gram including both:

(A) 200 hours of classroom and laboratory training in
the following areas:

(i) radiation physics and instrumentation;

(ii) radiation protection;

(iii) mathematics pertaining to the use and measure-
ment of radioactivity;

(iv) chemistry of radioactive material for medical
use; and

(v) radiation biology; and

(B) supervised practical experience in a nuclear phar-
macy involving the following:

(i) shipping, receiving, and performing related radi-
ation surveys;

(ii) using and performing checks for proper oper-
ation of instruments used to determine the activity of dosages, sur-
vey meters, and, if appropriate, instruments used to measure alpha- or
beta-emitting radionuclides;

(iii) calculating, assaying, and safely preparing
dosages for patients or human research subjects;

(iv) using administrative controls to avoid medical
events in the administration of radioactive material; and

(v) using procedures to prevent or minimize radioac-
tive contamination and using proper decontamination procedures; and

(C) has obtained written attestation, signed by a precep-
tor authorized nuclear pharmacist, that the individual has satisfactorily
completed the requirements in paragraphs (1)(A), (B) and (C) or (2) of
this section and has achieved a level of competency suf�cient to func-
tion independently as an authorized nuclear pharmacist.

(l) Training for experienced RSO, teletherapy or medical
physicist, authorized medical physicist, authorized user, nuclear
pharmacist, and authorized nuclear pharmacist.

(1) An individual identi�ed as an RSO, a teletherapy or
medical physicist, or a nuclear pharmacist on one of the following be-
fore the effective date of this rule need not comply with the training
requirements of subsection (h), (j), or (k) of this section, respectively:

(A) an agency, NRC, agreement state, or licensing state
license;

(B) a permit issued by an agency, NRC, agreement
state, or licensing state licensee with broad scope authorization;

(C) an NRC master material license permit; or

(D) an NRC master material license permit with broad
scope authorization.

(2) An individual identi�ed as an RSO, an authorized med-
ical physicist, or an authorized nuclear pharmacist on one of the fol-
lowing prior to the effective date of this rule need not comply with the
training requirements of subsection (h), (j), or (k) of this section, re-
spectively:

(A) an agency, NRC, agreement state, or licensing state
license;

(B) a permit issued by an agency, NRC, agreement
state, or licensing state licensee with broad scope authorization;

(C) an NRC master material license permit; or

(D) an NRC master material license permit with broad
scope authorization.

(3) An individual identi�ed as a physician, dentist, podia-
trist or veterinarian authorized for the medical or veterinary use of ra-
dioactive material and who performs only those medical or veterinary
uses for which they were authorized on one of the following before the
effective date of this rule need not comply with the training require-
ments of subsections (ff) - (ttt) of this section:

(A) an agency, NRC, agreement state, or licensing state
license;

(B) a permit issued by an agency, NRC, agreement
state, or licensing state licensee with broad scope authorization;

(C) an NRC master material license permit; or

(D) an NRC master material license permit with broad
scope authorization.

(4) An individual identi�ed as a physician, dentist, podia-
trist or veterinarian authorized for the medical or veterinary use of ra-
dioactive material and who performs only those medical or veterinary
uses for which they were authorized on one of the following prior to
the effective date of this rule need not comply with the training require-
ments of subsections (ff) - (ttt) of this section:

(A) an agency, NRC, agreement state, or licensing state
license;

(B) a permit issued by an agency, NRC, agreement
state, or licensing state licensee with broad scope authorization;

(C) an NRC master material license permit; or

(D) an NRC master material license permit with broad
scope authorization.

(m) Recentness of training. The training and experience spec-
i�ed in subsections (j), (k), (l), (h), (ff) - (kk), (rr), (tt), (zz), (aaa), (bbb),
and (ddd) of this section for medical and veterinary use shall have been
obtained within the seven years preceding the date of application or the
individual shall have had related continuing education and experience
since the required training and experience was completed.

(n) Licenses for medical and veterinarian uses of radioactive
material without broad scope authorization. In addition to the require-
ments of subsection (f) of this section, a license for medical and veteri-
narian use of radioactive material as described in the applicable subsec-
tions (ff), (hh), (kk), (rr), (bbb) and (ddd) of this section will be issued
if the agency approves the following documentation submitted by the
applicant:

(1) that the physician(s) or veterinarian(s) designated on
the application as the authorized user(s) is quali�ed in accordance with
subsections (gg), (jj), (nn) - (qq), (zz), (aaa), (ccc) and (ttt) of this sec-
tion, as applicable;

(2) that the radiation detection and measuring instrumenta-
tion is appropriate for performing surveys and procedures for the uses
involved;
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(3) that the radiation safety operating procedures are ade-
quate for the handling and disposal of the radioactive material involved
in the uses; and

(4) that an RSC has been established in accordance with
subsection (i)(2) of this section, if applicable.

(o) License for medical and veterinary uses of radioactive ma-
terial with broad scope authorization. In addition to the requirements
of subsection (f) of this section, a license for medical use of radioactive
material with broad scope authorization will be issued if the agency ap-
proves the following documentation submitted by the applicant:

(1) that the review of authorized user quali�cations by the
RSC is in accordance with subsections (gg), (jj), (nn) - (qq), (zz), (aaa),
(ccc) and (ttt) of this section, as applicable;

(2) that the application is for a license authorizing unspec-
i�ed forms and/or multiple types of radioactive material for medical
research, diagnosis, and therapy;

(3) that the radiation detection and measuring instrumenta-
tion is appropriate for performing surveys and procedures for the uses
involved;

(4) that the radiation safety operating procedures are ade-
quate for the handling and disposal of the radioactive material involved
in the uses;

(5) that staff has substantial experience in the use of a va-
riety of radioactive material for a variety of human and animal uses;

(6) that the full-time RSO meets the requirements of sub-
section (h)(2) of this section; and

(7) that an RSC has been established in accordance with
subsection (i)(1) of this section.

(p) License for the use of remote control brachytherapy units,
teletherapy units, or gamma stereotactic radiosurgery units. In addition
to the requirements of subsection (f) of this section, a license for the
use of remote control brachytherapy (RCB) units, teletherapy units,
or gamma stereotactic radiosurgery units will be issued if the agency
approves the following documentation submitted by the applicant:

(1) that the physician(s) designated on the application as
the authorized user(s) is quali�ed in accordance with subsection (ttt) of
this section;

(2) that the radiation detection and measuring instrumenta-
tion is appropriate for performing surveys and procedures for the uses
involved;

(3) that the radiation safety operating procedures are ade-
quate for the handling and disposal of the radioactive material involved
in the uses;

(4) of the radioactive isotopes to be possessed;

(5) of the sealed source manufacturer(s) name(s) and the
model number(s) of the sealed source(s) to be installed;

(6) of the maximum number of sealed sources of each iso-
tope to be possessed, including the activity of each sealed source;

(7) of the manufacturer and model name and/or number of
the following units, as applicable:

(A) RCB unit;

(B) teletherapy unit; or

(C) gamma stereotactic radiosurgery unit;

(8) that the authorized medical physicist designated on the
application is quali�ed in accordance with subsection (j) of this section;

(9) of the successful completion of unit-speci�c, manufac-
turer-provided training that includes standard clinical and emergency
procedures for remote control brachytherapy and gamma stereotactic
radiosurgery units for the following personnel:

(A) authorized medical physicist of this section;

(B) technologists; and

(C) authorized user;

(10) of the safety procedures and instructions as required
by subsection (ggg) of this section;

(11) of the spot check procedures as required by subsec-
tions (lll) - (nnn) of this section, as applicable; and

(12) that an RSC has been established in accordance with
subsection (i)(1) or (2) of this section if applicable.

(q) License for other medical or veterinary uses of radioac-
tive material or a radiation source approved for medical or veterinary
use that is not speci�cally addressed in this section. A licensee may
use radioactive material or a radiation source approved for medical use
which is not speci�cally addressed in this section if the requirements of
subsection (f) of this section have been met, the applicant or licensee
has received written approval from the agency in a license or license
amendment and the licensee uses the material in accordance with the
regulations and speci�c conditions the agency considers necessary for
the medical use of the material.

(r) Amendment of licenses at request of licensee.

(1) Requests for amendment of a license or deletion of an
authorized use site shall be �led in accordance with §289.252(aa) of
this title.

(2) A licensee without broad-scope authorization shall ap-
ply for and shall receive a license amendment prior to the following:

(A) receiving or using radioactive material for a type
of use that is authorized in accordance with under this section, but is
not authorized on their current license issued in accordance with this
section;

(B) permitting anyone to work as an authorized user,
authorized nuclear pharmacist or authorized medical physicist under
the license;

(C) changing RSOs, except as provided in subsection
(g)(5) of this section;

(D) receiving radioactive material in excess of the
amount or in a different form, or receiving a different radionuclide
than is authorized on the license;

(E) adding or changing the areas in which radioactive
material is used or stored and are identi�ed in the application or on the
license;

(F) changing the address(es) of use identi�ed in the ap-
plication or on the license; and

(G) changing operating, safety, and emergency proce-
dures.

(3) A licensee with broad-scope authorization shall apply
for and shall receive a license amendment prior to taking actions spec-
i�ed in paragraphs (2)(A), (C), (D), (F) and (G) of this subsection.
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(s) Supervision. A licensee may permit the receipt, posses-
sion, use, or transfer of radioactive material by an individual under the
supervision of an authorized user, unless prohibited by license condi-
tion.

(1) A licensee who permits the receipt, possession, use, or
transfer of radioactive material by an individual under the supervision
of an authorized user shall do the following:

(A) instruct the supervised individual in the licensee’s
written operating, safety, and emergency procedures, written directive
procedures, requirements of this chapter, and license conditions with
respect to the use of radioactive material; and

(B) require the supervised individual to follow the in-
structions of the supervising authorized user for medical uses of ra-
dioactive material, written operating, safety, and emergency procedures
established by the licensee, written directive procedures, requirements
of this chapter, and license conditions with respect to the medical use
of radioactive material.

(2) A licensee who permits the preparation of radioactive
material for medical use by an individual under the supervision of an
authorized nuclear pharmacist or authorized user, shall do the follow-
ing:

(A) instruct the supervised individual in the preparation
of radioactive material for medical use, as appropriate to that individ-
ual’s involvement with radioactive material; and

(B) require the supervised individual to follow the
instructions of the supervising authorized user or authorized nuclear
pharmacist regarding the preparation of radioactive material for
medical use, the written operating, safety, and emergency procedures
established by the licensee, the requirements of this chapter, and
license conditions.

(3) A licensee who permits supervised activities in accor-
dance with paragraphs (1) and (2) of this subsection is responsible for
the acts and omissions of the supervised individual.

(4) Only an authorized user may authorize the medical use
of radioactive material.

(t) Written directives.

(1) A written directive shall be dated and signed by an au-
thorized user prior to administration of sodium iodide I-131 greater
than 30 microcuries (µCi) (1.11 megabequerels (MBq)), any therapeu-
tic dosage of unsealed radioactive material, or any therapeutic dose of
radiation from radioactive material.

(A) A written revision to an existing written directive
may be made provided that the revision is dated and signed by an au-
thorized user prior to the administration of the dosage of unsealed ra-
dioactive material, the brachytherapy dose, the gamma stereotactic ra-
diosurgery dose, the teletherapy dose, or the next fractional dose.

(B) If, because of the emergent nature of the patient’s
condition, a delay in order to provide a written directive or to revise a
written directive would jeopardize the patient’s health, an oral direc-
tive or an oral revision to an existing written directive is acceptable.
The information contained in the oral directive or oral revision shall
be documented in writing as soon as possible in the patient’s record.
A written directive or revised written directive shall be prepared and
signed by the authorized user within 48 hours of the oral directive or
oral revision.

(2) The written directive shall contain the patient or human
research subject’s name and the following information for each appli-
cation.

(A) For any administration of quantities greater than 30
µCi (1.11 MBq) of sodium iodide I-131, the dosage.

(B) For an administration of a therapeutic dosage of a
radiopharmaceutical other than sodium iodide I-131:

(i) the radiopharmaceutical;

(ii) the dosage; and

(iii) route of administration.

(C) For gamma stereotactic radiosurgery:

(i) the total dose;

(ii) the treatment site; and

(iii) the values for the target coordinate settings per
treatment for each anatomically distinct treatment site.

(D) For teletherapy:

(i) the total dose;

(ii) dose per fraction;

(iii) number of fractions; and

(iv) treatment site.

(E) For high-dose rate remote afterloading brachyther-
apy:

(i) the radionuclide;

(ii) treatment site;

(iii) dose per fraction;

(iv) number of fractions; and

(v) total dose.

(F) For all other brachytherapy, including low, medium,
and pulsed rate afterloaders:

(i) prior to implantation:

(I) treatment site;

(II) the radionuclide; and

(III) dose;

(ii) after implantation but prior to completion of the
procedure:

(I) the radionuclide;

(II) treatment site;

(III) number of sealed sources;

(IV) total sealed source strength; and

(V) exposure time or, the total dose.

(3) The licensee shall retain the written directive in ac-
cordance with subsection (www) of this section for inspection by the
agency.

(4) Procedures for administrations requiring a written di-
rective.

(A) For any administration requiring a written directive,
the licensee shall develop, implement, and maintain written procedures
to ensure that:

(i) the patient’s or human research subject’s identity
is veri�ed before each administration; and
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(ii) each administration is in accordance with the
written directive.

(B) The procedures required by subparagraph (A) of
this paragraph shall, at a minimum, address the following items that
are applicable for the licensee’s use of radioactive material:

(i) verifying the identity of the patient or human re-
search subject;

(ii) verifying that the administration is in accordance
with the treatment plan, if applicable, and the written directive;

(iii) checking both manual and computer-generated
dose calculations; and

(iv) verifying that any computer-generated dose cal-
culations are correctly transferred into the consoles of therapeutic med-
ical units authorized by subsection (dd) of this section.

(C) A licensee shall maintain a copy of the procedures
required by subparagraph (A) of this paragraph in accordance with sub-
section (www) of this section.

(u) Suppliers for sealed sources or devices for medical use. A
licensee may only use the following for medical use:

(1) sealed sources or devices manufactured, labeled, pack-
aged, and distributed in accordance with a license issued by the agency,
NRC, an agreement state, or licensing state;

(2) sealed sources or devices non-commercially transferred
from an NRC or agreement state medical use licensee; or

(3) teletherapy sources manufactured and distributed in ac-
cordance with a license issued by the agency, NRC, an agreement state,
or licensing state.

(v) Possession, use, and calibration of dose calibrators to mea-
sure the activity of unsealed radioactive material.

(1) For direct measurements performed in accordance with
subsection (x) of this section, the licensee shall possess and use in-
strumentation to measure the activity of unsealed radioactive material
before it is administered to each patient or human research subject.

(2) The licensee shall calibrate the instrumentation speci-
�ed in paragraph (1) of this subsection in accordance with nationally
recognized standards or the manufacturer’s instructions.

(3) The calibration required by paragraph (2) of this sub-
section shall include tests for constancy, accuracy, linearity, and geom-
etry dependence, as appropriate to demonstrate proper operation of the
instrument. The tests for constancy, accuracy, linearity, and geometry
dependence shall be conducted at the following intervals:

(A) constancy at least once each day prior to assay of
patient dosages;

(B) linearity at installation, repair, relocation, and at
least quarterly thereafter;

(C) geometry dependence at installation; and

(D) accuracy at installation and at least annually there-
after.

(4) The licensee shall maintain a record of each instrument
calibration in accordance with subsection (www) of this section. The
record shall include the following:

(A) model and serial number of the instrument and cal-
ibration sources;

(B) date of the calibration;

(C) results of the calibration; and

(D) name of the individual who performed the calibra-
tion.

(w) Calibration of survey instruments. A licensee shall cali-
brate the survey instruments used to show compliance with this sub-
section and with §289.202 of this title before �rst use, annually, and
following a repair that affects the calibration. A licensee shall:

(1) calibrate all scales with readings up to 10 millisieverts
(mSv) (1000 millirem (mrem)) per hour with a radiation source;

(2) calibrate two separated readings on each scale or
decade that will be used to show compliance;

(3) conspicuously note on the instrument the date of cali-
bration;

(4) not use survey instruments if the difference between the
indicated exposure rate and the calculated exposure rate is more than
20%; and

(5) maintain a record of each survey instrument calibration
in accordance with subsection (www) of this section.

(x) Determination of dosages of radioactive material for med-
ical use.

(1) Before medical use, the licensee shall perform the fol-
lowing:

(A) record the activity of each dosage; and

(B) determine the activity of each dosage using a dose
calibrator, by direct measurement of radioactivity, or a decay correc-
tion, based on the activity or activity concentration determined by the
following:

(i) a manufacturer or preparer licensed in accor-
dance with §289.252(r) of this title, or under an equivalent NRC,
agreement state, or licensing state license; or

(ii) an NRC or agreement state licensee for use in
research in accordance with a Radioactive Drug Research Commit-
tee-approved protocol or an Investigational New Drug (IND) protocol
accepted by the US Food and Drug Administration (FDA).

(2) For other than unit dosages, this determination shall be
made by:

(A) direct measurement of radioactivity; or

(B) combination of direct measurement of radioactivity
and mathematical calculations.

(3) Unless otherwise directed by the authorized user, a li-
censee shall not use a dosage if the dosage does not fall within the
prescribed dosage range or if the dosage differs from the prescribed
dosage by more than 20%.

(4) A licensee restricted to only unit doses prepared in ac-
cordance with §289.252(r) of this title need not comply with the re-
quirements in paragraph (1)(B) of this subsection, unless the admin-
istration time of the unit dose deviates from the nuclear pharmacy’s
pre-calibrated time by 15 minutes or more.

(5) A licensee shall maintain a record of the dosage de-
termination required by this subsection in accordance with subsection
(www) of this section for inspection by the agency. The record shall
contain the following:

(A) radionuclide, generic name, trade name, or abbre-
viation of the radiopharmaceutical;
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(B) patient’s or human research subject’s name or iden-
ti�cation number if one has been assigned;

(C) prescribed dosage;

(D) determined dosage or a notation that the total activ-
ity is less than 30 µCi (1.1 MBq);

(E) the date and time of the dosage determination; and

(F) the name of the individual who determined the
dosage.

(y) Authorization for calibration and reference sources. Any
licensee authorized by subsection (n), (o), (p) or (q) of this section for
medical use of radioactive material may receive, possess, and use the
following radioactive material for check, calibration, and reference use:

(1) sealed sources manufactured and distributed by a per-
son licensed in accordance with §289.252 of this title that do not exceed
30 millicuries (mCi) (1.11 gigabecquerel (GBq)) each;

(2) sealed sources redistributed by a licensee authorized to
redistribute the sealed sources manufactured and distributed by a per-
son licensed in accordance with §289.252 of this title that do not exceed
30 mCi (1.11GBq) each, provided the redistributed sealed sources are
in the original packaging and shielding and are accompanied by the
manufacturer’s approved instructions;

(3) any radioactive material with a half-life not longer than
120 days in individual amounts not to exceed 15 mCi (0.56 GBq);

(4) any radioactive material with a half-life longer than 120
days in individual amounts not to exceed the smaller of 200 µCi (7.4
MBq) or 1000 times the quantities in §289.202(qqq)(3) of this title; and

(5) technetium-99m in amounts as needed.

(z) Requirements for possession of sealed sources and
brachytherapy sealed sources. A licensee in possession of any sealed
source or brachytherapy source shall:

(1) follow the radiation safety and handling instructions
supplied by the manufacturer and the leakage test requirements in ac-
cordance with §289.201(g) of this title and reporting requirements in
§289.202(bbb) of this title; and

(2) conduct a physical inventory at intervals not to exceed
six months to account for all sealed sources in its possession. Records
of the inventory shall be made and maintained for inspection by the
agency in accordance with subsection (www) of this section and shall
include the following:

(A) model number of each source and serial number if
one has been assigned;

(B) identity of each source and its nominal activity;

(C) location of each source;

(D) date of the inventory; and

(E) identi�cation of the individual who performed the
inventory.

(aa) Labeling of vials and syringes. Each syringe and vial that
contains a radiopharmaceutical shall be labeled to identify the radioac-
tive drug. Each syringe shield and vial shield shall also be labeled un-
less the label on the syringe or vial is visible when shielded.

(bb) Surveys for ambient radiation exposure rate.

(1) In addition to the requirements of §289.202(p) of this
title and except as provided in paragraph (2) of this subsection, a li-
censee shall survey with a radiation detection survey instrument at the

end of each day of use all areas where radioactive material requiring a
written directive was prepared for use or administered.

(2) A licensee does not need to perform the surveys re-
quired by paragraph (1) of this subsection in an area(s) where patients
or human research subjects are con�ned when they cannot be released
in accordance with subsection (cc) of this section or an animal that
is con�ned. Once the patient or human or animal research subject is
released from con�nement, the licensee shall survey with a radiation
survey instrument, the area in which the patient or human or animal
research subject was con�ned.

(3) A record of each survey shall be retained in accordance
with subsection (www) of this section for inspection by the agency.
The record shall include the following:

(A) date of the survey;

(B) results of the survey;

(C) manufacturer’s name, model, and serial number of
the instrument used to make the survey; and

(D) name of the individual who performed the survey.

(cc) Release of individuals containing radioactive drugs or im-
plants containing radioactive material.

(1) The licensee may authorize the release from its con-
trol any individual who has been administered radioactive drugs or im-
plants containing radioactive material if the total effective dose equiv-
alent (TEDE) to any other individual from exposure to the released in-
dividual is not likely to exceed 0.5 rem (5 mSv). Patients treated with
temporary eye plaques may be released from the hospital provided that
the procedures ensure that the exposure rate from the patient is less than
5 mr per hour at a distance of 1 meter from the eye plaque location;

(2) The licensee shall provide the released individual, or
the individual’s parent or guardian, with written instructions on actions
recommended to maintain doses to other individuals ALARA if the
TEDE to any other individual is likely to exceed 0.1 rem (1 mSv). If
the TEDE to a nursing infant or child could exceed 0.1 rem (1 mSv),
assuming there was no interruption of breast-feeding, the instructions
shall also include the following:

(A) guidance on the interruption or discontinuation of
breast-feeding; and

(B) information on the potential consequences, if any,
of failure to follow the guidance.

(3) The licensee shall maintain for inspection by the
agency, a record in accordance with subsection (www) of this section
of each patient released in accordance with paragraph (1) of this
subsection. The record shall include the following:

(A) the basis for authorizing the release of an individ-
ual; and

(B) the instructions provided to a breast-feeding
woman. if the radiation dose to the infant or child from continued
breast-feeding could result in a TEDE exceeding 0.5 rem (5 mSv).

(dd) Mobile nuclear medicine service. A license for a mobile
nuclear medicine service for medical or veterinary use of radioactive
material will be issued if the agency approves the documentation sub-
mitted by the applicant in accordance with the requirements of sub-
sections (f) and (n) of this section. The clients of the mobile nuclear
medicine service shall be licensed if the client receives or possesses ra-
dioactive material to be used by the mobile nuclear medicine service.
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(1) A licensee providing mobile nuclear medicine service
shall:

(A) obtain a letter signed by the management of each
client for which services are rendered that permits the use of radioactive
material at the client’s address and clearly delineates the authority and
responsibility of the licensee and the client;

(B) check instruments used to measure the activity of
unsealed radioactive material for proper function before medical or vet-
erinary use at each client’s address or on each day of use, whichever is
more frequent. At a minimum, the check for proper function required
by this subparagraph shall include a constancy check;

(C) have at least one �xed facility where records may
be maintained and radioactive material may be delivered by manufac-
turers or distributors each day prior to the mobile nuclear medicine li-
censee dispatching its vans to client sites;

(D) agree to have an authorized physician user directly
supervise each technologist at a reasonable frequency;

(E) check survey instruments for proper operation with
a dedicated check source before use at each client’s address; and

(F) before leaving a client’s address, survey all areas of
use to ensure compliance with the requirements of §289.202 of this
title.

(2) A mobile nuclear medicine service shall not have ra-
dioactive material delivered from the manufacturer or the distributor
to the client unless the client has a license allowing possession of the
radioactive material. Radioactive material delivered to the client shall
be received and handled in conformance with the client’s license.

(3) A licensee providing mobile nuclear medicine services
shall maintain records, for inspection by the agency, in accordance with
subsection (www) of this section including the letter required in para-
graph (1)(A) of this subsection and the record of each survey required
in paragraph (1)(F) of this subsection.

(ee) Decay-in-storage.

(1) The licensee may hold radioactive material with a phys-
ical half-life of less than 65 days for decay-in-storage and dispose of it
without regard to its radioactivity if the licensee does the following:

(A) monitors radioactive material at the surface before
disposal and determines that its radioactivity cannot be distinguished
from the background radiation level with an appropriate radiation de-
tection survey meter set on its most sensitive scale and with no inter-
posed shielding; and

(B) removes or obliterates all radiation labels, except
for radiation labels on materials that are within containers and that will
be handled as biomedical waste after it has been released from the li-
censee.

(2) The licensee shall retain a record of each disposal as
required by paragraph (1) of this subsection in accordance with sub-
section (www) of this section for inspection by the agency. The record
shall include the following:

(A) date of the disposal;

(B) manufacturer’s name, model number and serial
number of the survey instrument used;

(C) background radiation level;

(D) radiation level measured at the surface of each
waste container; and

(E) name of the individual who performed the survey.

(ff) Use of unsealed radioactive material for uptake, dilution,
and excretion studies that do not require a written directive. Except for
quantities that require a written directive in accordance with subsection
(t) of this section, a licensee may use any unsealed radioactive material
prepared for medical or veterinary use for uptake, dilution, or excretion
studies that meets the following:

(1) is obtained from a manufacturer or preparer licensed in
accordance with §289.252 of this title or equivalent NRC, agreement
state, or licensing state requirements; or

(2) is prepared by one of the following:

(A) an authorized nuclear pharmacist;

(B) a physician who is an authorized user and who
meets the requirements speci�ed in subsections (jj) or (nn) and
(jj)(3)(B)(vii) of this section, or prior to the effective date of this rule,
meets the requirements of subsection (l)(3) and (4) of this section for
imaging and localization studies and unsealed radioactive material
requiring a written directive;

(C) an individual under the supervision, as speci�ed in
subsection (s) of this section, of an authorized nuclear pharmacist or an
authorized user in subparagraphs (A) and (B) of this paragraph; or

(3) is obtained from and prepared by an NRC, agreement
state, or licensing state licensee for use in research in accordance with
a Radioactive Drug Research Committee-approved protocol or an IND
protocol accepted by the FDA; or

(4) is prepared by the licensee for use in research in accor-
dance with a Radioactive Drug Research Committee-approved appli-
cation or an IND protocol accepted by the FDA.

(gg) Training for uptake, dilution, and excretion studies. Ex-
cept as provided in subsection (l) of this section, the licensee shall re-
quire an authorized user of unsealed radioactive material for the uses
authorized in subsection (ff) of this section to be a physician who:

(1) is certi�ed by a medical specialty board whose certi�-
cation process has been recognized by the agency, the NRC or an agree-
ment state and who meets the requirements in paragraph (4) of this sub-
section. (The names of board certi�cations that have been recognized
by the agency, the NRC, an agreement state, or licensing state will be
posted on the agency’s web page, www.dshs.state.tx.us/radiation). To
have its certi�cation recognized, a specialty board shall require all can-
didates for certi�cation to:

(A) complete 60 hours of training and experience in ba-
sic radionuclide handling techniques and radiation safety applicable to
the medical use of unsealed radioactive material for uptake, dilution,
and excretion studies that includes the topics listed in paragraph (3) of
this subsection; and

(B) pass an examination, administered by diplomates of
the specialty board, that assesses knowledge and competence in radia-
tion safety, radionuclide handling, and quality control; or

(2) is an authorized user in accordance with subsection (jj)
or (nn) of this section; or

(3) has completed 60 hours of training and experience, in-
cluding a minimum of eight hours of classroom and laboratory train-
ing, in basic radionuclide handling techniques applicable to the medical
use of unsealed radioactive material for uptake, dilution, and excretion
studies. The training and experience shall include the following.

(A) Classroom and laboratory training in the following
areas:
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(i) radiation physics and instrumentation;

(ii) radiation protection;

(iii) mathematics pertaining to the use and measure-
ment of radioactivity;

(iv) chemistry of radioactive material for medical
use; and

(v) radiation biology.

(B) Work experience, under the supervision of an au-
thorized user who meets the requirements of this subsection, subsec-
tion (jj), or (nn) of this section involving the following:

(i) ordering, receiving, and unpacking radioactive
materials safely and performing the related radiation surveys;

(ii) performing quality control procedures on instru-
ments used to determine the activity of dosages and performing checks
for proper operation of survey meters;

(iii) calculating, measuring, and safely preparing pa-
tient or human research subject dosages;

(iv) using administrative controls to prevent a med-
ical event involving the use of unsealed radioactive material;

(v) using procedures to contain spilled radioactive
material safely and using proper decontamination procedures; and

(vi) administering dosages of radioactive drugs to
patients or human research subjects; and

(4) has obtained written attestation, signed by a preceptor
authorized user who meets the requirements of this subsection, sub-
section (jj), or (nn) of this section that the individual has satisfactorily
completed the requirements of paragraph (1)(A) or (3) of this subsec-
tion and has achieved a level of competency suf�cient to function in-
dependently as an authorized user for the medical uses authorized in
accordance with subsection (ff) of this section.

(hh) Use of unsealed radioactive material for imaging and lo-
calization studies that do not require a written directive. Except for
quantities that require a written directive in accordance with subsection
(t) of this section, a licensee may use any unsealed radioactive mate-
rial prepared for medical or veterinary use for imaging and localization
studies that meets the following:

(1) is obtained from a manufacturer or preparer licensed in
accordance with §289.252 of this title or equivalent NRC, agreement
state, or licensing state requirements; or

(2) is prepared by one of the following:

(A) an authorized nuclear pharmacist; or

(B) a physician who is an authorized user and who
meets the requirements speci�ed in subsections (jj) or (nn) and
(jj)(3)(vii) of this section, or prior to the effective date of this rule,
meets the requirements of subsection (l)(3) and (4) of this section for
imaging and localization studies not requiring a written directive; or

(C) an individual under the supervision, as speci�ed in
subsection (s) of this section, of an authorized nuclear pharmacist or an
authorized user in subparagraphs (A) and (B) of this paragraph; or

(D) is obtained from and prepared by an NRC, agree-
ment state, or licensing state licensee for use in research in accordance
with a Radioactive Drug Research Committee-approved protocol or an
IND protocol accepted by the FDA; or

(E) is prepared by the licensee for use in research in ac-
cordance with a Radioactive Drug Research Committee-approved ap-
plication or an IND protocol accepted by the FDA.

(3) Any licensee who processes and prepares radiopharma-
ceuticals for human use shall do so according to instructions that are
furnished by the manufacturer on the label attached to or in the FDA-ac-
cepted instructions in the lea�et or brochure that accompanies the gen-
erator or reagent kit or the rules of the practice of pharmacy, as pro-
mulgated by the Texas State Board of Pharmacy.

(ii) Permissible molybdenum-99 concentration.

(1) The licensee may not administer to humans a radiophar-
maceutical containing more than 0.15 µCi of molybdenum-99 per mil-
licurie of technetium-99m (0.15 kilobecquerel of molybdenum-99 per
megabecquerel of technetium-99m).

(2) The licensee who uses molybdenum-99/tech-
netium-99m generators for preparing a technetium-99m radio-
pharmaceutical shall measure the molybdenum-99 concentration of
the �rst eluate after receipt of a generator to demonstrate compliance
with paragraph (1) of this subsection.

(3) If the licensee is required to measure the molyb-
denum-99 concentration, the licensee shall retain a record of each
measurement in accordance with subsection (www) of this section for
inspection by the agency. The record shall include the following for
each measured elution of technetium-99m:

(A) ratio of the measures expressed as microcuries of
molybdenum-99 per millicurie of technetium-99m (kilobecquerel of
molybdenum-99 per megabecquerel of technetium-99m);

(B) time and date of the measurement; and

(C) name of the individual who made the measurement.

(jj) Training for imaging and localization studies.

(1) Except as provided in subsection (l) of this section, the
licensee shall require an authorized user of unsealed radioactive ma-
terial for the uses authorized in subsection (hh) of this section to be a
physician who:

(A) is certi�ed by a medical specialty board whose cer-
ti�cation process has been recognized by the agency, the NRC or an
agreement state and who meets the requirements of subparagraph (D)
of this paragraph. (The names of board certi�cations that have been
recognized by the agency, the NRC, an agreement state, or licensing
state will be posted on the agency’s web page, www.dshs.state.tx.us/ra-
diation). To have its certi�cation recognized, a specialty board shall
require all candidates for certi�cation to:

(i) complete 700 hours of training and experience in
basic radionuclide handling techniques and radiation safety applicable
to the medical use of unsealed radioactive material for imaging and
localization studies that includes the topics listed in subparagraph (C)
of this paragraph; and

(ii) pass an examination, administered by diplo-
mates of the specialty board, that assesses knowledge and competence
in radiation safety, radionuclide handling, and quality control; or

(B) is an authorized user in accordance with subsec-
tion (nn) of this section; and meets the requirements of subparagraph
(C)(ii)(VII) of this paragraph; or

(C) has completed 700 hours of training and experience,
including a minimum of 80 hours of classroom and laboratory training,
in basic radionuclide handling techniques applicable to the medical use
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of unsealed radioactive material for imaging and localization studies.
The training and experience shall include the following.

(i) Classroom and laboratory training in the follow-
ing areas:

(I) radiation physics and instrumentation;

(II) radiation protection;

(III) mathematics pertaining to the use and mea-
surement of radioactivity;

(IV) chemistry of radioactive material for medi-
cal use; and

(V) radiation biology.

(ii) Work experience under the supervision of an au-
thorized user who meets the requirements in this subsection, or sub-
clause (VII) of this clause, and subsection (nn) of this section:, involv-
ing the following:

(I) ordering, receiving, and unpacking radioac-
tive materials safely and performing the related radiation surveys;

(II) performing quality control procedures on in-
struments used to determine the activity of dosages and performing
checks for proper operation of survey meters;

(III) calculating, measuring, and safely prepar-
ing patient or human research subject dosages;

(IV) using administrative controls to prevent a
medical event involving the use of unsealed radioactive material;

(V) using procedures to contain spilled radioac-
tive material safely and using proper decontamination procedures;

(VI) administering dosages of radioactive drugs
to patients or human research subjects; and

(VII) eluting generator systems appropriate for
preparation of radioactive drugs for imaging and localization studies,
measuring and testing the eluate for radionuclide purity, and processing
the eluate with reagent kits to prepare labeled radioactive drugs; and

(D) has obtained written attestation, signed by a pre-
ceptor authorized user who meets the requirements of this subsection
or subparagraph (C)(ii)(VII) of this paragraph and subsection (nn) of
this section that the individual has satisfactorily completed the require-
ments of paragraphs (A)(i) or (C) of this subsection and has achieved a
level of competency suf�cient to function independently as an autho-
rized user for the medical uses authorized in accordance with subsec-
tions (ff) and (hh) of this section.

(2) In addition to the training and experience requirements
of paragraph (1) of this subsection, for the use of positron emission
tomography (PET) radionuclides, the licensee shall require that the au-
thorized user has:

(A) completed 24 hours of work experience speci�c to
the use of PET radionuclides consistent with paragraph (1)(C)(ii)(I) -
(VI) of this subsection; and

(B) a written attestation statement speci�c to the use of
PET radionuclides for diagnostic imaging.

(kk) Use of unsealed radioactive material that requires a writ-
ten directive. A licensee may use any unsealed radioactive material
prepared for medical use that requires a written directive in accordance
with subsection (t) of this section that meets the following:

(1) is obtained from a manufacturer or preparer licensed in
accordance with §289.252 of this title or equivalent NRC, agreement
state, or licensing state requirements;

(2) is prepared by one of the following:

(A) an authorized nuclear pharmacist;

(B) a physician who is an authorized user and who
meets the requirements speci�ed in subsection (jj) or (nn) of this
section; or

(C) an individual under the supervision, as speci�ed in
subsection (s) of this section, of an authorized nuclear pharmacist or an
authorized user in subparagraphs (A) and (B) of this paragraph;

(3) is obtained from and prepared by an NRC, agreement
state, or licensing state licensee for use in research in accordance with
an IND protocol accepted by the FDA; or

(4) is prepared by the licensee for use in research in accor-
dance with an IND protocol accepted by the FDA.

(ll) Safety instruction to personnel.

(1) The licensee shall provide radiation safety instruction,
initially and at least annually, to personnel caring for patients or human
or animal research subjects who cannot be released in accordance with
subsection (cc) of this section. The instruction shall be appropriate to
the personnel’s assigned duties and include the following:

(A) patient or human or animal research subject control;
and

(B) visitor control to include the following:

(i) routine visitation to hospitalized individuals or
animals in accordance with §289.202(n) of this title;

(ii) contamination control;

(iii) waste control; and

(iv) noti�cation of the RSO, or his or her designee,
and an authorized user if the patient or the human or animal research
subject has a medical emergency or dies.

(2) The licensee shall maintain a record for inspection by
the agency, in accordance with subsection (www) of this section, of in-
dividuals receiving instruction. The record shall include the following:

(A) list of the topics covered;

(B) date of the instruction or training;

(C) name(s) of the attendee(s); and

(D) name(s) of the individual(s) who provided the in-
struction.

(mm) Safety precautions. For each human patient or human
research subject who cannot be released in accordance with subsection
(cc) of this section, the licensee shall do the following:

(1) provide a private room with a private sanitary facility;
or

(2) provide a room with a private sanitary facility with an-
other individual who also has received therapy with an unsealed ra-
dioactive material and who also cannot be released in accordance with
subsection (cc) of this section;

(3) post the patient’s or the research subject’s room with a
"Radioactive Materials" sign and note on the door and in the patient’s
or research subject’s chart where and how long visitors may stay in the
patient’s or the research subject’s room; and
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(4) either monitor material and items removed from the pa-
tient’s or the research subject’s room to determine that their radioac-
tivity cannot be distinguished from the natural background radiation
level with a radiation detection survey instrument set on its most sen-
sitive scale and with no interposed shielding, or handle such material
and items as radioactive waste; and

(5) notify the RSO, or his or her designee, and the autho-
rized user immediately if the patient or research subject has a medical
emergency or dies.

(nn) Training for use of unsealed radioactive material that re-
quires a written directive. Except as provided in subsection (l) of this
section, the licensee shall require an authorized user of unsealed ra-
dioactive material for the uses authorized in subsection (kk) of this sec-
tion to be a physician who:

(1) is certi�ed by a medical specialty board whose certi�ca-
tion process has been recognized by the agency, the NRC, an agreement
state, or licensing state and who meets the requirements in paragraphs
(2)(B)(vi) and (C) this subsection. (Specialty boards whose certi�ca-
tion processes have been recognized by the agency, the NRC, an agree-
ment state, or licensing state will be posted on the agency’s webpage,
www.dshs.state.tx.us/radiation). To be recognized, a specialty board
shall require all candidates for certi�cation to:

(A) successfully complete residency training in a radi-
ation therapy or nuclear medicine training program or a program in
a related medical specialty. These residency training programs shall
include 700 hours of training and experience as described in para-
graphs (2)(A)(i) through (2)(B)(v) of this subsection. Eligible training
programs shall be approved by the Residency Review Committee of
the Accreditation Council for Graduate Medical Education, the Royal
College of Physicians and Surgeons of Canada, or the Committee on
Post-Graduate Training of the American Osteopathic Association; and

(B) pass an examination, administered by diplomates of
the specialty board, which tests knowledge and competence in radia-
tion safety, radionuclide handling, quality assurance, and clinical use of
unsealed radioactive material for which a written directive is required;
or

(2) has completed 700 hours of training and experience, in-
cluding a minimum of 200 hours of classroom and laboratory train-
ing, in basic radionuclide handling techniques applicable to the med-
ical use of unsealed radioactive material requiring a written directive.
The training and experience shall include the following.

(A) Classroom and laboratory training in the following
areas:

(i) radiation physics and instrumentation;

(ii) radiation protection;

(iii) mathematics pertaining to the use and measure-
ment of radioactivity;

(iv) chemistry of radioactive material for medical
use; and

(v) radiation biology.

(B) Work experience, under the supervision of an au-
thorized user who meets the requirements of this subsection. A super-
vising authorized user, who meets the requirements of paragraph (2)
of this subsection shall also have experience in administering dosages
in the same dosage category or categories (for example, in accordance
with clause (vi) of this subparagraph) as the individual requesting au-
thorized user status. The work experience shall involve the following:

(i) ordering, receiving, and unpacking radioactive
materials safely and performing the related radiation surveys;

(ii) performing quality control procedures on instru-
ments used to determine the activity of dosages and performing checks
for proper operation of survey meters;

(iii) calculating, measuring, and safely preparing pa-
tient or human research subject dosages;

(iv) using administrative controls to prevent a med-
ical event involving the use of unsealed radioactive material;

(v) using procedures to contain spilled radioactive
material safely and using proper decontamination procedures; and

(vi) administering dosages of radioactive drugs to
patients or human research subjects involving a minimum of three cases
in each of the following categories for which the individual is request-
ing authorized user status:

(I) oral administration of less than or equal to 33
mCi (1.22 GBq) of sodium iodide I-131, for which a written directive
is required;

(II) oral administration of greater than 33 mCi
(1.22 GBq) of sodium iodide I-131 (experience with at least three cases
in this subclause also satis�es the requirement of subclause (I) of this
clause;

(III) parenteral administration of any beta emit-
ter or a photon-emitting radionuclide with a photon energy less than
150 kiloelecton volts (keV) for which a written directive is required;
and/or

(IV) parenteral administration of any other
radionuclide for which a written directive is required; and

(C) written attestation that the individual has satisfacto-
rily completed the requirements of paragraphs (1)(A) and (2)(B)(vi) or
(2) of this subsection, and has achieved a level of competency suf�cient
to function independently as an authorized user for the medical uses au-
thorized in accordance with subsection (kk) of this section. The writ-
ten attestation shall be signed by a preceptor authorized user who meets
the requirements of this subsection. The preceptor authorized user who
meets the requirements in paragraph (2) of this subsection shall have
experience in administering dosages in the same dosage category or
categories (for example, in accordance with paragraph (2)(B)(vi) of this
subsection) as the individual requesting authorized user status.

(oo) Training for the oral administration of sodium iodide
I-131 requiring a written directive in quantities less than or equal to 33
mCi (1.22 GBq). Except as provided in subsection (l) of this section,
the licensee shall require an authorized user for the oral administration
of sodium iodide I-131 requiring a written directive in quantities less
than or equal to 33 mCi (1.22 GBq) to be a physician who:

(1) is certi�ed by a medical specialty board whose certi�-
cation process includes all of the requirements of paragraphs (3) and (4)
of this subsection and whose certi�cation has been recognized by the
agency, the NRC, an agreement state, or licensing state. (The names
of board certi�cations which have been recognized by the agency, the
NRC, agreement state or licensing state will be posted on the agency’s
web page, www.dshs.state.tx.us/radiation); or

(2) is an authorized user in accordance with subsection (nn)
of this section for uses listed in subsection (nn)(2)(B)(vi)(I) or (II) of
this section, or subsection (pp) of this section; or

(3) has successfully completed 80 hours of classroom and
laboratory training and work experience applicable to the medical use
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of sodium iodide I131 for procedures requiring a written directive. The
training and experience shall include the following.

(A) Classroom and laboratory training shall include the
following:

(i) radiation physics and instrumentation;

(ii) radiation protection;

(iii) mathematics pertaining to the use and measure-
ment of radioactivity;

(iv) chemistry of radioactive material for medical
use; and

(v) radiation biology.

(B) Work experience, under the supervision of an au-
thorized user who meets the requirements of this subsection, subsection
(nn) or subsection (pp) of this section. A supervising authorized user
who meets the requirements in subsection (nn)(2) of this section, shall
also have experience in administering dosages as speci�ed in subsec-
tion (nn)(2)(B)(vi)(I) or (II) of this section. The work experience shall
involve the following:

(i) ordering, receiving, and unpacking radioactive
materials safely and performing the related radiation surveys;

(ii) performing quality control procedures on instru-
ments used to determine the activity of dosages and performing checks
for proper operation of survey meters;

(iii) calculating, measuring, and safely preparing pa-
tient or human research subject dosages;

(iv) using administrative controls to prevent a med-
ical event involving the use of unsealed radioactive material;

(v) using procedures to contain spilled radioactive
material safely and using proper decontamination procedures; and

(vi) administering dosages of radioactive drugs to
patients or human research subjects that includes at least three cases
involving the oral administration of less than or equal to 33mCi (1.22
GBq) of sodium iodide I-131; and

(4) has obtained written attestation that the individual has
satisfactorily completed the requirements of paragraph (3) of this sec-
tion, and has achieved a level of competency suf�cient to function in-
dependently as an authorized user for the medical uses authorized in
accordance with subsection (kk) of this section. The written attesta-
tion shall be signed by a preceptor authorized user who meets the re-
quirements of this subsection, subsection (nn) or subsection (pp) of this
section. A preceptor authorized user, who meets the requirements in
subsection (nn)(2) of this section shall also have experience in admin-
istering dosages as speci�ed in subsection (nn)(2)(B)(vi)(I) or (II) of
this section.

(pp) Training for the oral administration of sodium iodide
I-131 requiring a written directive in quantities greater than 33 mCi
(1.22 GBq). Except as provided in subsection (l) of this section, the
licensee shall require an authorized user for the oral administration of
sodium iodide I-131 requiring a written directive in quantities greater
than 33 mCi (1.22 GBq) to be a physician who:

(1) is certi�ed by a medical specialty board whose certi�-
cation process includes all of the requirements in paragraph (3) of this
subsection and whose certi�cation has been recognized by the agency,
the NRC, an agreement state, or licensing state and who meets the re-
quirements of paragraph (4) of this subsection). (The names of board
certi�cations which have been recognized by the agency, the NRC,

agreement state or licensing state will be posted on the agency’s web
page, www.dshs.state.tx.us/radiation);

(2) is an authorized user in accordance with subsection (nn)
of this section for uses listed in subsection (nn)(2)(B)(vi)(II) of this
section; or

(3) has training and experience including, having success-
fully completed 80 hours of classroom and laboratory training applica-
ble to the medical use of sodium iodide I-131 for procedures requiring
a written directive. The training and experience shall include the fol-
lowing.

(A) Classroom and laboratory training shall include the
following:

(i) radiation physics and instrumentation;

(ii) radiation protection;

(iii) mathematics pertaining to the use and measure-
ment of radioactivity;

(iv) chemistry of radioactive material for medical
use;

(v) radiation biology.

(B) Work experience, under the supervision of an au-
thorized user who meets the requirements of subsection (nn) or (pp)
of this section. A supervising authorized user who meets the require-
ments of subsection (nn)(2) of this section, shall also have experience
in administering dosages as speci�ed in subsection (nn)(2)(B)(vi)(II)
of this section. The work experience shall involve the following:

(i) ordering, receiving, and unpacking radioactive
materials safely and performing the related radiation surveys;

(ii) performing quality control procedures on instru-
ments used to determine the activity of dosages and performing checks
for proper operation of survey meters;

(iii) calculating, measuring, and safely preparing pa-
tient or human research subject dosages;

(iv) using administrative controls to prevent a med-
ical event involving the use of unsealed radioactive material;

(v) using procedures to contain spilled radioactive
material safely and using proper decontamination procedures; and

(vi) administering dosages of radioactive drugs to
patients or human research subjects that includes at least three cases
involving the oral administration of greater than 33mCi (1.22 GBq) of
sodium iodide I-131; and

(4) has obtained written attestation that the individual has
satisfactorily completed the requirements of paragraph (3) of this sub-
section, and has achieved a level of competency suf�cient to function
independently as an authorized user for the medical uses authorized in
accordance with subsection (kk) of this section. The written attestation
shall be signed by a preceptor authorized user who meets the require-
ments in this subsection or subsection (nn) of this section. The precep-
tor authorized user, who meets the requirements in subsection (nn)(2)
of this section, shall also have experience in administering dosages as
speci�ed in subsection (nn)(2)(B)(vi)(II) of this section.

(qq) Training for the parenteral administration of unsealed ra-
dioactive material requiring a written directive. Except as provided in
subsection (l) of this section, the licensee shall require an authorized
user for the parenteral administration requiring a written directive to
be a physician who:
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(1) is an authorized user in accordance with subsection (nn)
of this section for uses listed in subsection (nn)(2)(B)(vi)(III) or (IV)
of this section; or

(2) is an authorized user under subsection (zz) or (ttt) of
this section and who meets the requirements of paragraph (4) of this
subsection; or

(3) is certi�ed by a medical specialty board whose certi�-
cation process has been recognized by the agency, the NRC, an agree-
ment state, or licensing state in accordance with subsection (zz) or (ttt)
of this section, and who meets the requirements of paragraph (4) of this
subsection. (The names of board certi�cations which have been recog-
nized by the agency, the NRC, agreement state or licensing state will
be posted on the agency’s web page, www.dshs.state.tx.us/radiation);
or

(4) has successfully completed training and experience in-
cluding 80 hours of classroom and laboratory training applicable to par-
enteral administrations requiring a written directive, of any beta emit-
ting radionuclide or any photon-emitting radionuclide with a photon
energy less than 150 keV, and/or parenteral administration of any other
radionuclide for which a written directive is required. The training and
experience shall include the following.

(A) Classroom and laboratory training shall include the
following:

(i) radiation physics and instrumentation;

(ii) radiation protection;

(iii) mathematics pertaining to the use and measure-
ment of radioactivity;

(iv) chemistry of radioactive material for medical
use; and

(v) radiation biology.

(B) Work experience, under the supervision of an au-
thorized user who meets the requirements of this subsection or sub-
section (nn) of this section in the parenteral administration, for which a
written directive is required, of any beta emitter or any photon-emitting
radionuclide with a photon energy less than 150 keV, and/or parenteral
administration of any other radionuclide for which a written directive
is required. A supervising authorized user who meets the requirements
of subsection (nn) of this section, shall have experience in administer-
ing dosages as speci�ed in subsections (nn)(2)(B)(vi)(III) and/or (IV)
of this section. The work experience shall involve the following:

(i) ordering, receiving, and unpacking radioactive
materials safely and performing the related radiation surveys;

(ii) performing quality control procedures on instru-
ments used to determine the activity of dosages and performing checks
for proper operation of survey meters;

(iii) calculating, measuring, and safely preparing pa-
tient or human research subject dosages;

(iv) using administrative controls to prevent a med-
ical event involving the use of unsealed radioactive material;

(v) using procedures to contain spilled radioactive
material safely and using proper decontamination procedures; and

(vi) administering dosages to patients or human re-
search subjects that include at least three cases involving the parenteral
administration, for which a written directive is required, of any beta
emitter or any photon-emitting radionuclide with a photon energy less
than 150 keV and /or at least three cases involving the parenteral ad-

ministration of any other radionuclide, for which a written directive is
required; and

(5) has obtained written attestation that the individual has
satisfactorily completed the requirements of paragraphs (2) or (3) of
this subsection, and has achieved a level of competency suf�cient to
function independently as an authorized user for the parenteral admin-
istration of unsealed radioactive materials requiring a written directive.
The written attestation shall be signed by a preceptor authorized user
who meets the requirements of this subsection or subsection (nn) of
this section. A preceptor authorized user, who meets the requirements
of subsection (nn) of this section shall have experience in administer-
ing dosages as speci�ed in subsections (nn)(2)(B)(vi)(III) and/or (IV)
of this section.

(rr) Use of sealed sources for manual brachytherapy. The
licensee shall use only brachytherapy sealed sources for therapeutic
medical uses as follows:

(1) as approved in the Sealed Source and Device Registry;
or

(2) in research in accordance with an active Investigational
Device Exemption application accepted by the FDA and as approved
by the agency.

(ss) Surveys after sealed source implants and removal.

(1) Immediately after implanting sealed sources in a patient
or a human or animal research subject, the licensee shall perform a
survey to locate and account for all sealed sources that have not been
implanted.

(2) Immediately after removing the last temporary implant
sealed source from a patient or a human or animal research subject, the
licensee shall perform a survey of the patient or the human or animal
research subject with a radiation detection survey instrument to con�rm
that all sealed sources have been removed.

(3) A record of each survey shall be retained, for inspection
by the agency, in accordance with subsection (www) of this section.
The record shall include the following:

(A) date of the survey;

(B) results of the survey;

(C) manufacturer’s name and model and serial number
of the instrument used to make the survey; and

(D) name of the individual who performed the survey.

(tt) Brachytherapy sealed sources accountability.

(1) The licensee shall maintain accountability at all times
for all brachytherapy sealed sources in storage or use.

(2) Promptly after removing sealed sources from a patient
or a human or animal research subject, the licensee shall return
brachytherapy sealed sources to a secure storage area.

(3) The licensee shall maintain a record of the brachyther-
apy sealed source accountability in accordance with subsection (www)
of this section for inspection by the agency.

(A) When removing temporary implants from storage,
the licensee shall record the number and activity of sources, time and
date the sources were removed, the name of the individual who re-
moved the sources, and the location of use. When temporary implants
are returned to storage, record the number and activity of sources, the
time and date, and the name of the individual who returned them.
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(B) When removing permanent implants from storage,
the licensee shall record the number and activity of sources, date, the
name of the individual who removed the sources, and the number and
activity of sources permanently implanted in the patient or human re-
search subject. Record the number and activity of sources not im-
planted and returned to storage, the date, and the name of the individual
who returned them to storage.

(uu) Safety instruction to personnel. The licensee shall pro-
vide radiation safety instruction, initially and at least annually, to per-
sonnel caring for patients or human or animal research subjects who
are receiving brachytherapy and who cannot be released in accordance
with subsection (cc) of this section or animals that are con�ned.

(1) The instruction shall be appropriate to the personnel’s
assigned duties and include the following:

(A) size and appearance of brachytherapy sources;

(B) safe handling and shielding instructions;

(C) patient or human research subject control;

(D) visitor control to include visitation to hospitalized
individuals in accordance with §289.202(n) of this title; and

(E) noti�cation of the RSO, or his or her designee, and
an authorized user if the patient or the human or animal research subject
has a medical emergency or dies.

(2) A licensee shall maintain a record, for inspection by the
agency, in accordance with subsection (www) of this section, of indi-
viduals receiving instruction. The record shall include the following:

(A) list of the topics covered;

(B) date of the instruction or training;

(C) name(s) of the attendee(s); and

(D) name(s) of the individual(s) who provided the in-
struction.

(vv) Safety precautions for the use of brachytherapy

(1) For each patient or human research subject who is re-
ceiving brachytherapy and cannot be released in accordance with sub-
section (cc) of this section the licensee shall:

(A) provide a private room with a private sanitary facil-
ity;

(B) post the patient’s or the research subject’s room
with a "Radioactive Materials" sign and note on the door or in the
patient’s or research subject’s chart where and how long visitors may
stay in the patient’s or the research subject’s room; and

(C) have available near each treatment room applicable
emergency response equipment to respond to a sealed source that is
inadvertently dislodged from the patient or inadvertently lodged within
the patient following removal of the sealed source applicators.

(2) The RSO, or his or her designee, and the authorized
user shall be noti�ed if the patient or research subject has a medical
emergency and, immediately, if the patient dies.

(ww) Calibration measurements of brachytherapy sealed
sources.

(1) Prior to the �rst medical use of a brachytherapy sealed
source on or after October 1, 2000, the licensee shall do the following:

(A) determine the sealed source output or activity using
a dosimetry system that meets the requirements of subsection (iii)(1)
of this section;

(B) determine sealed source positioning accuracy
within applicators; and

(C) use published protocols accepted by nationally rec-
ognized bodies to meet the requirements of subparagraphs (A) and (B)
of this paragraph.

(2) Instead of the licensee making its own measurements
as required in paragraph (1) of this subsection, the licensee may use
measurements provided by the source manufacturer or by a calibra-
tion laboratory accredited by the American Association of Physicists
in Medicine that are made in accordance with paragraph (1) of this
subsection.

(3) The licensee shall mathematically correct the outputs
or activities determined in paragraph (1) of this subsection for physical
decay at intervals consistent with 1.0% physical decay.

(4) The licensee shall retain a record of each calibration in
accordance with subsection (www) of this section for inspection by the
agency. The record shall include the following:

(A) date of the calibration;

(B) manufacturer’s name and model and serial num-
ber for the sealed source and instruments used to calibrate the sealed
source;

(C) sealed source output or activity;

(D) sealed source positioning accuracy within applica-
tors; and

(E) name of the individual, the source manufacturer, or
the calibration laboratory that performed the calibration.

(xx) Decay of strontium-90 sources for ophthalmic treatments.

(1) Only an authorized medical physicist shall calculate the
activity of each strontium-90 source that is used to determine the treat-
ment times for ophthalmic treatments. The decay shall be based on the
activity determined in accordance with subsection (ww) of this section.

(2) A licensee shall maintain a record of the strontium-90
source in accordance with subsection (www) of this section for inspec-
tion by the agency. The record shall include the following:

(A) date and initial activity of the source as determined
in subsection (ww) of this section; and

(B) for each decay calculation, the date and the source
activity as determined in subsection (ww) of this section.

(yy) Therapy-related computer systems. The licensee shall
perform acceptance testing on the treatment planning system in accor-
dance with published protocols accepted by nationally recognized bod-
ies. At a minimum, the acceptance testing shall include, as applicable,
veri�cation of the following:

(1) the sealed source-speci�c input parameters required by
the dose calculation algorithm;

(2) the accuracy of dose, dwell time, and treatment time
calculations at representative points;

(3) the accuracy of isodose plots and graphic displays; and

(4) the accuracy of the software used to determine radioac-
tive sealed source positions from radiographic images.

(zz) Training for use of manual brachytherapy sealed sources.
Except as provided in subsection (l) of this section, the licensee shall
require an authorized user of a manual brachytherapy source for the
uses authorized in subsection (rr) of this section to be a physician who:
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(1) is certi�ed by a medical specialty board whose certi�-
cation process has been recognized by the agency, the NRC or an agree-
ment state and who meets the requirements of subparagraph (2)(D) of
this paragraph. (The names of board certi�cations that have been rec-
ognized by the agency, the NRC, an agreement state, or licensing state
will be posted on the agency’s web page, www.dshs.state.tx.us/radia-
tion). To have its certi�cation recognized, a specialty board shall re-
quire all candidates for certi�cation to:

(A) successfully complete a minimum of three years of
residency training in a radiation oncology program approved by the
Residency Review Committee of the Accreditation Council for Gradu-
ate Medical Education, the Royal College of Physicians and Surgeons
of Canada, or the Committee on Post-Graduate Training of the Ameri-
can Osteopathic Association; and

(B) pass an examination, administered by diplomates of
the specialty board, that assesses knowledge and competence in radi-
ation safety, radionuclide handling, treatment planning, quality assur-
ance, and clinical use of manual brachytherapy; or

(2) has completed a structured educational program in ba-
sic radionuclide handling techniques applicable to the use of manual
brachytherapy sources including the following:

(A) 200 hours of classroom and laboratory training in
the following areas:

(i) radiation physics and instrumentation;

(ii) radiation protection;

(iii) mathematics pertaining to the use and measure-
ment of radioactivity; and

(iv) radiation biology.

(B) 500 hours of work experience, under the supervi-
sion of an authorized user who meets the requirements of this subsec-
tion at a medical institution, involving the following:

(i) ordering, receiving, and unpacking radioactive
materials safely and performing the related radiation surveys;

(ii) checking survey meters for proper operation;

(iii) preparing, implanting, and removing
brachytherapy sources;

(iv) maintaining running inventories of material on
hand;

(v) using administrative controls to prevent a medi-
cal event involving the use of radioactive material; and

(vi) using emergency procedures to control radioac-
tive material; and

(C) has completed three years of supervised clinical ex-
perience in radiation oncology, under an authorized user who meets the
requirements of this subsection as part of a formal training program ap-
proved by the Residency Review Committee for Radiation Oncology of
the Accreditation Council for Graduate Medical Education, the Royal
College of Physicians and Surgeons of Canada, or the Committee on
Postdoctoral Training of the American Osteopathic Association. This
experience may be obtained concurrently with the supervised work ex-
perience required by paragraph (2)(B) of this subsection; and

(D) has obtained written attestation, signed by a precep-
tor authorized user who meets the requirements of this subsection that
the individual has satisfactorily completed the requirements of para-
graph (1)(A) or (2)(A) - (C) of this subsection and has achieved a level
of competency suf�cient to function independently as an authorized

user of manual brachytherapy for the medical uses authorized in accor-
dance with subsection (rr) of this section.

(aaa) Training for ophthalmic use of strontium-90. Except as
provided in subsection (l) of this section, the licensee shall require an
authorized user of strontium-90 for ophthalmic radiotherapy to be a
physician who:

(1) is an authorized user under subsection (zz) of this sec-
tion; or

(2) has completed 24 hours of classroom and laboratory
training applicable to the medical use of strontium-90 for ophthalmic
radiotherapy. The training shall include the following.

(A) Classroom training shall include the following:

(i) radiation physics and instrumentation;

(ii) radiation protection;

(iii) mathematics pertaining to the use and measure-
ment of radioactivity; and

(iv) radiation biology.

(B) Supervised clinical training in ophthalmic radio-
therapy under the supervision of an authorized user at a medical
institution, clinic, or private practice that includes the use of stron-
tium-90 for the ophthalmic treatment of �ve individuals. This
supervised clinical training shall involve:

(i) examination of each individual to be treated;

(ii) calculation of the dose to be administered;

(iii) administration of the dose; and

(iv) follow-up and review of each individual’s case
history; and

(C) has obtained written attestation, signed by a precep-
tor authorized user who meets the requirements of this subsection or
subsection (zz) of this section that the individual has satisfactorily com-
pleted the requirements of paragraphs (1) and (2) of this subsection and
has achieved a level of competency suf�cient to function independently
as an authorized user of strontium-90 for ophthalmic use.

(bbb) Use of sealed sources for diagnosis. The licensee shall
use only sealed sources for diagnostic medical uses as approved in the
Sealed Source and Device Registry.

(ccc) Training for use of sealed sources for diagnosis. Except
as provided in subsection (l) of this section, the licensee shall require
the authorized user of a diagnostic sealed source for use in a device
authorized in accordance with subsection (bbb) of this section to be a
physician, dentist, or podiatrist who:

(1) is certi�ed by a specialty board whose certi�cation
process includes the requirements of paragraphs (2) and (3) of this
subsection and whose certi�cation has been recognized by the agency,
the NRC, an agreement state, or licensing state. (The names of board
certi�cations that have been recognized by the agency, the NRC, an
agreement state, or licensing state will be posted on the agency’s web
page, www.dshs.state.tx.us/radiation); or

(2) has completed eight hours of classroom and laboratory
training in basic radioisotope handling techniques speci�cally applica-
ble to the use of the device. The training shall include:

(A) radiation physics and instrumentation;

(B) radiation protection;
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(C) mathematics pertaining to the use and measurement
of radioactivity; and

(D) radiation biology; and

(3) has completed training in the use of the device for the
uses requested.

(ddd) Use of a sealed source in a remote afterloader unit,
teletherapy unit, or gamma stereotactic radiosurgery unit. The licensee
shall use sealed sources in photon-emitting remote afterloader units,
teletherapy units, or gamma stereotactic units for therapeutic medical
uses as follows:

(1) as approved in the Sealed Source and Device Registry;
or

(2) in research in accordance with an active Investigational
Device Exemption (IDE) application accepted by the FDA provided the
requirements of subsection (u) of this section are met.

(eee) Surveys of patients and human research subjects treated
with a remote afterloader unit.

(1) Before releasing a patient or a human research subject
from licensee control, the licensee shall perform a survey of the pa-
tient or the human research subject and the remote afterloader unit
with a portable radiation detection survey instrument to con�rm that
the sealed source(s) has been removed from the patient or human re-
search subject and returned to the safe shielded position.

(2) The licensee shall maintain a record of the surveys in
accordance with subsection (www) of this section for inspection by the
agency. The record shall include the following:

(A) date of the survey;

(B) results of the survey;

(C) manufacturer’s name, model, and serial number of
the survey instrument used; and

(D) name of the individual who made the survey.

(fff) Installation, maintenance, adjustment, and repair.

(1) Only a person speci�cally licensed by the agency,
the NRC, an agreement state, or licensing state shall install, main-
tain, adjust, or repair a remote afterloader unit, teletherapy unit, or
gamma stereotactic radiosurgery unit that involves work on the sealed
source(s) shielding, the sealed source(s) driving unit, or other elec-
tronic or mechanical component that could expose the sealed source(s),
reduce the shielding around the sealed source(s), or compromise the
radiation safety of the unit or the sealed source(s).

(2) Except for low dose-rate remote afterloader units, only
a person speci�cally licensed by the agency, the NRC, an agreement
state, or licensing state shall install, replace, relocate, or remove a
sealed source or sealed source contained in other remote afterloader
units, teletherapy units, or gamma stereotactic units.

(3) For a low dose-rate remote afterloader unit, only a per-
son speci�cally licensed by the agency, the NRC, an agreement state, a
licensing state, or an authorized medical physicist shall install, replace,
relocate, or remove a sealed source(s) contained in the unit.

(4) The licensee shall maintain a record of the installation,
maintenance, adjustment and repair done on remote afterloader units,
teletherapy units, and gamma stereotactic radiosurgery units in ac-
cordance with subsection (www) of this section for inspection by the
agency. For each installation, maintenance, adjustment and repair, the
record shall include the date, description of the service, and name(s)
of the individual(s) who performed the work.

(ggg) Safety procedures and instructions for remote after-
loader units, teletherapy units, and gamma stereotactic radiosurgery
units. A licensee shall do the following:

(1) secure the unit, the console, the console keys, and the
treatment room when not in use or unattended;

(2) permit only individuals approved by the authorized
user, RSO, or authorized medical physicist to be present in the treat-
ment room during treatment with the sealed source(s);

(3) prevent dual operation of more than one radiation pro-
ducing device in a treatment room if applicable;

(4) develop, implement, and maintain written procedures
for responding to an abnormal situation when the operator is unable to
place the sealed source(s) in the shielded position, or remove the patient
or human research subject from the radiation �eld with controls from
outside the treatment room. The procedures shall include the following
and shall be physically located at the unit console:

(A) instructions for responding to equipment failures
and the names of the individuals responsible for implementing correc-
tive actions;

(B) the process for restricting access to and posting of
the treatment area to minimize the risk of inadvertent exposure; and

(C) the names and telephone numbers of the authorized
users, the authorized medical physicist, and the RSO to be contacted if
the unit or console operates abnormally;

(5) post instructions at the unit console to inform the oper-
ator of the following:

(A) the location of the procedures required by para-
graph (4) of this subsection; and

(B) the names and telephone numbers of the authorized
users, the authorized medical physicist, and the RSO to be contacted if
the unit or console operates abnormally;

(6) provide instruction initially and at least annually, to all
individuals who operate the unit, as appropriate to the individual’s as-
signed duties, to include:

(A) procedures identi�ed in paragraph (4) of this sub-
section; and

(B) operating procedures for the unit;

(7) ensure that operators, authorized medical physicists,
and authorized users participate in drills of the emergency procedures,
initially and at least annually; and

(8) maintain records of individuals receiving instruction
and participating in drills required by paragraphs (6) and (7) of this
subsection in accordance with subsection (www) of this section for
inspection by the agency. The record shall include the following:

(A) a list of the topics covered;

(B) date of the instruction or drill;

(C) name(s) of the attendee(s); and

(D) name(s) of the individual(s) who provided the in-
struction.

(hhh) Safety precautions for remote afterloader units, telether-
apy units, and gamma stereotactic radiosurgery units. The licensee
shall do the following:

(1) control access to the treatment room by a door at each
entrance;
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(2) equip each entrance to the treatment room with an elec-
trical interlock system that will do the following:

(A) prevent the operator from initiating the treatment
cycle unless each treatment room entrance door is closed;

(B) cause the sealed source(s) to be shielded promptly
when an entrance door is opened; and

(C) prevent the sealed source(s) from being exposed
following an interlock interruption until all treatment room entrance
doors are closed and the sealed source(s) "on-off" control is reset at
the console;

(3) require any individual entering the treatment room to
assure, through the use of appropriate radiation monitors, that radiation
levels have returned to ambient levels;

(4) except for low-dose remote afterloader units, construct
or equip each treatment room with viewing and intercom systems to
permit continuous observation of the patient or the human research sub-
ject from the treatment console during irradiation;

(5) for licensed activities where sealed sources are placed
within the patient’s or human research subject’s body, only conduct
treatments that allow for expeditious removal of a decoupled or
jammed sealed source;

(6) in addition to the requirements speci�ed in paragraphs
(1) - (5) of this subsection, require the following:

(A) for low dose-rate, medium dose-rate, and pulsed
dose-rate remote afterloader units:

(i) an authorized medical physicist, and either an au-
thorized user or a physician, under the supervision of an authorized
user, who has been trained in the operation and emergency response
for the unit, be physically present during the initiation of all patient
treatments involving the unit; and

(ii) an authorized medical physicist, and either an
authorized user or an individual, under the supervision of an authorized
user, who has been trained to remove the sealed source applicator(s) in
the event of an emergency involving the unit, be immediately available
during continuation of all patient treatments involving the unit;

(B) for high dose-rate remote afterloader units:

(i) an authorized user and an authorized medical
physicist be physically present during the initiation of all patient
treatments involving the unit; and

(ii) an authorized medical physicist, and either an
authorized user or a physician, under the supervision of an authorized
user, who has been trained in the operation and emergency response for
the unit, be physically present during continuation of all patient treat-
ments involving the unit;

(C) for gamma stereotactic radiosurgery units, require
that an authorized user and an authorized medical physicist be physi-
cally present throughout all patient treatments involving gamma stereo-
tactic radiosurgery units; and

(D) notify the RSO, or his or her designee, and an autho-
rized user as soon as possible, if the patient or human research subject
has a medical emergency or dies; and

(7) have applicable emergency response equipment avail-
able near each treatment room to respond to a sealed source that re-
mains in the unshielded position or lodges within the patient following
completion of the treatment.

(iii) Dosimetry equipment.

(1) Except for low dose-rate remote afterloader sealed
sources where the sealed source output or activity is determined by the
manufacturer, the licensee shall have a calibrated dosimetry system
available for use. To satisfy this requirement, one of the following two
conditions shall be met.

(A) The system shall have been calibrated using a sys-
tem or sealed source traceable to the National Institute of Standards
and Technology (NIST) and published protocols accepted by nation-
ally recognized bodies; or by a calibration laboratory accredited by the
American Association of Physicists in Medicine (AAPM). The calibra-
tion shall have been performed within the previous two years and after
any servicing that may have affected system calibration.

(B) The system shall have been calibrated within the
previous four years. Eighteen to 30 months after that calibration, the
system shall have been intercompared with another dosimetry system
that was calibrated within the past 24 months by NIST or by a calibra-
tion laboratory accredited by the AAPM. The results of the intercom-
parison shall have indicated that the calibration factor of the licensee’s
system had not changed by more than 2.0%. The licensee may not use
the intercomparison result to change the calibration factor. When inter-
comparing dosimetry systems to be used for calibrating sealed sources
for therapeutic unit, the licensee shall use a comparable unit with beam
attenuators or collimators, as applicable, and sealed sources of the same
radionuclide as the sealed source used at the licensee’s facility.

(2) The licensee shall have available for use a dosimetry
system for spot check output measurements, if such measurements are
required by this section. To satisfy this requirement, the system may
be compared with a system that has been calibrated in accordance with
paragraph (1) of this subsection. This comparison shall have been per-
formed within the previous year and after each servicing that may have
affected system calibration. The spot check system may be the same
system used to meet the requirements of paragraph (1) of this subsec-
tion.

(3) The licensee shall retain a record of each calibration, in-
tercomparison, and comparison of dosimetry equipment in accordance
with subsection (www) of this section for inspection by the agency.
The record shall include the following:

(A) date of the calibration;

(B) manufacturer’s model and serial numbers of the in-
struments that were calibrated, intercompared, or compared;

(C) the correction factor that was determined from the
calibration or comparison or the apparent correction factor that was
determined from an intercomparison; and

(D) the names of the individuals who performed the cal-
ibration, intercomparison, or comparison.

(jjj) Full calibration measurements on teletherapy units.

(1) A licensee authorized to use a teletherapy unit for medi-
cal use shall perform full calibration measurements on each teletherapy
unit as follows:

(A) before the �rst medical use of the unit;

(B) before medical use under any of the following con-
ditions:

(i) whenever spot check measurements indicate that
the output differs by more than 5.0% from the output obtained at the
last full calibration corrected mathematically for radioactive decay;

(ii) following replacement of the sealed source or
following reinstallation of the teletherapy unit in a new location;
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(iii) following any repair of the teletherapy unit that
includes removal of the sealed source or major repair of the components
associated with the sealed source exposure assembly; and

(C) at intervals not to exceed one year.

(2) Full calibration measurements shall include determina-
tion of the following:

(A) the output within plus or minus 3.0% for the range
of �eld sizes and for the distance or range of distances used for medical
use;

(B) the coincidence of the radiation �eld and the �eld
indicated by the light beam localizing device;

(C) uniformity of the radiation �eld and its dependence
on the orientation of the useful beam;

(D) timer accuracy and linearity over the range of use;

(E) "on-off" error; and

(F) the accuracy of all distance measuring and localiza-
tion devices in medical use.

(3) The licensee shall use the dosimetry system described
in subsection (iii)(1) of this section to measure the output for one set of
exposure conditions. The remaining radiation measurements required
in paragraph (2)(A) of this subsection may be made using a dosimetry
system that indicates relative dose rates.

(4) The licensee shall make full calibration measurements
required by paragraph (1) of this subsection in accordance with pub-
lished protocols accepted by nationally recognized bodies.

(5) The licensee shall mathematically correct the outputs
determined in paragraph (2)(A) of this subsection for physical decay at
intervals not to exceed one month for cobalt-60, six months for cesium-
137, or at intervals consistent with 1.0% decay for all other nuclides.

(6) Full calibration measurements required by paragraph
(1) of this subsection and physical decay corrections required by para-
graph (5) of this subsection shall be performed by an authorized med-
ical physicist.

(7) The licensee shall retain a record of each calibration in
accordance with subsection (www) of this section for inspection by the
agency. The record shall include the following:

(A) date of the calibration;

(B) manufacturer’s name, model number and serial
number of the teletherapy unit’s sealed source and the instruments
used to calibrate the unit;

(C) results and an assessment of the full calibrations;
and

(D) signature of the authorized medical physicist who
performed the full calibration.

(kkk) Full calibration measurements on remote afterloader
units.

(1) A licensee authorized to use a remote afterloader for
medical use shall perform full calibration measurements on each unit
as follows:

(A) before the �rst medical use of the unit;

(B) before medical use under any of the following con-
ditions:

(i) following replacement of the sealed source;

(ii) following reinstallation of the unit in a new lo-
cation outside the facility;

(iii) following any repair of the unit that includes re-
moval of the sealed source or major repair of the components associated
with the sealed source exposure assembly;

(C) at intervals not to exceed three months for high
dose-rate, medium dose-rate, and pulsed dose-rate remote afterloader
units with sealed sources whose half-life exceeds 75 days; and

(D) at intervals not to exceed one year for low dose-rate
afterloader units.

(2) Full calibration measurements shall include, as appli-
cable, determination of the following:

(A) the output within plus or minus 5.0%;

(B) sealed source positioning accuracy to within plus or
minus 1millimeter (mm);

(C) sealed source retraction with backup battery upon
power failure;

(D) length of the sealed source transfer tubes;

(E) timer accuracy and linearity over the typical range
of use;

(F) length of the applicators; and

(G) function of the sealed source transfer tubes, appli-
cators, and transfer tube-applicator interfaces.

(3) A licensee shall use the dosimetry system described in
subsection (iii)(1) of this section to measure the output.

(4) A licensee shall make full calibration measurements re-
quired by paragraph (1) of this subsection in accordance with published
protocols accepted by nationally recognized bodies.

(5) In addition to the requirements for full calibrations for
low dose-rate remote afterloader units in paragraph (2) of this subsec-
tion, a licensee shall perform an autoradiograph of the sealed source(s)
to verify inventory and sealed source(s) arrangement at intervals not to
exceed three months.

(6) For low dose-rate remote afterloader units, a licensee
may use measurements provided by the sealed source manufacturer that
are made in accordance with paragraphs (1) - (5) of this subsection.

(7) The licensee shall mathematically correct the outputs
determined in paragraph (2)(A) of this subsection for physical decay at
intervals consistent with 1.0% physical decay.

(8) Full calibration measurements required by paragraph
(1) of this subsection and physical decay corrections required by para-
graph (7) of this subsection shall be performed by an authorized med-
ical physicist.

(9) The licensee shall retain a record of each calibration in
accordance with subsection (www) of this section for inspection by the
agency. The record shall include the following:

(A) date of the calibration;

(B) manufacturer’s name, model number and serial
number of the remote afterloader unit’s sealed source, and the instru-
ments used to calibrate the unit;

(C) results and an assessment of the full calibrations;

(D) signature of the authorized medical physicist of this
section; and
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(E) results of the autoradiograph required for low dose-
rate remote afterloader unit.

(lll) Full calibration measurements on gamma stereotactic ra-
diosurgery units.

(1) A licensee authorized to use a gamma stereotactic ra-
diosurgery unit for medical use shall perform full calibration measure-
ments on each gamma stereotactic radiosurgery unit as follows:

(A) before the �rst medical use of the unit;

(B) before medical use under the following conditions:

(i) whenever spot check measurements indicate that
the output differs by more than 5.0% from the output obtained at the
last full calibration corrected mathematically for radioactive decay;

(ii) following replacement of the sealed sources or
following reinstallation of the gamma stereotactic radiosurgery unit in
a new location; and

(iii) following any repair of the gamma stereotactic
radiosurgery unit that includes removal of the sealed sources or major
repair of the components associated with the sealed source exposure
assembly; and

(C) at intervals not to exceed one year, with the excep-
tion that relative helmet factors need only be determined before the �rst
medical use of a helmet and following any damage to a helmet.

(2) Full calibration measurements shall include determina-
tion of the following:

(A) the output within plus or minus 3.0%;

(B) relative helmet factors;

(C) isocenter coincidence;

(D) timer accuracy and linearity over the range of use;

(E) "on-off" error;

(F) trunnion centricity;

(G) treatment table retraction mechanism, using backup
battery power or hydraulic backups with the unit "off";

(H) helmet microswitches;

(I) emergency timing circuits; and

(J) stereotactic frames and localizing devices (trun-
nions).

(3) The licensee shall use the dosimetry system described
in subsection (iii)(1) of this section to measure the output for one set of
exposure conditions. The remaining radiation measurements required
in paragraph (2)(A) of this subsection may be made using a dosimetry
system that indicates relative dose rates.

(4) The licensee shall make full calibration measurements
required by paragraph (1) of this subsection in accordance with pub-
lished protocols accepted by nationally recognized bodies.

(5) The licensee shall mathematically correct the outputs
determined in paragraph (2)(A) of this subsection at intervals not to
exceed one month for cobalt-60 and at intervals consistent with 1.0%
physical decay for all other radionuclides.

(6) Full calibration measurements required by paragraph
(1) of this subsection and physical decay corrections required by para-
graph (5) of this subsection shall be performed by an authorized med-
ical physicist.

(7) The licensee shall retain a record of each calibration in
accordance with subsection (www) of this section for inspection by the
agency. The record shall include the following:

(A) date of the calibration;

(B) manufacturer’s name, model number, and serial
number for the unit and the unit’s sealed source and the instruments
used to calibrate the unit;

(C) results and an assessment of the full calibration; and

(D) signature of the authorized medical physicist who
performed the full calibration.

(mmm) Periodic spot checks for teletherapy units.

(1) A licensee authorized to use teletherapy units for med-
ical use shall perform output spot checks on each teletherapy unit once
in each calendar month that include determination of the following:

(A) timer constancy and linearity over the range of use;

(B) "on-off" error;

(C) the coincidence of the radiation �eld and the �eld
indicated by the light beam localizing device;

(D) the accuracy of all distance measuring and localiza-
tion devices used for medical use;

(E) the output for one typical set of operating conditions
measured with the dosimetry system described in subsection (iii)(2) of
this section; and

(F) the difference between the measurement made
in paragraph (1)(E) of this subsection and the anticipated output,
expressed as a percentage of the anticipated output, the value obtained
at last full calibration corrected mathematically for physical decay.

(2) The licensee shall perform measurements required by
paragraph (1) of this subsection in accordance with written procedures
established by an authorized medical physicist. That authorized med-
ical physicist need not actually perform the spot check measurements.
The licensee shall maintain a copy of the written procedures in ac-
cordance with subsection (www) of this section for inspection by the
agency.

(3) The licensee authorized to use a teletherapy unit for
medical use shall perform safety spot checks of each teletherapy fa-
cility once in each calendar month and after each sealed source instal-
lation to assure proper operation of the following:

(A) electrical interlocks at each teletherapy room en-
trance;

(B) electrical or mechanical stops installed for the pur-
pose of limiting use of the primary beam of radiation (restriction of
sealed source housing angulation or elevation, carriage or stand travel
and operation of the beam "on-off" mechanism);

(C) sealed source exposure indicator lights on the
teletherapy unit, on the control console, and in the facility;

(D) viewing and intercom systems;

(E) treatment room doors from inside and outside the
treatment room; and

(F) electrically assisted treatment room doors with the
teletherapy unit electrical power turned "off".

(4) The licensee shall have an authorized medical physicist
review the results of each spot check and submit a written report to the
licensee within 15 days of the spot check.
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(5) If the results of the checks required in paragraph (3)
of this subsection indicate the malfunction of any system, the licensee
shall lock the control console in the "off" position and not use the unit
except as may be necessary to repair, replace, or check the malfunc-
tioning system.

(6) The licensee shall retain a record of each spot check
required by paragraphs (1) and (3) of this subsection, in accordance
with subsection (www) of this section for inspection by the agency.
The record shall include the following:

(A) date of the spot-check;

(B) manufacturer’s name and model and serial number
for the teletherapy unit, and sealed source and instrument used to mea-
sure the output of the teletherapy unit;

(C) assessment of timer linearity and constancy;

(D) calculated "on-off" error;

(E) determination of the coincidence of the radiation
�eld and the �eld indicated by the light beam localizing device;

(F) the determined accuracy of each distance measuring
and localization device;

(G) the difference between the anticipated output and
the measured output;

(H) notations indicating the operability of each entrance
door electrical interlock, each electrical or mechanical stop, each sealed
source exposure indicator light, and the viewing and intercom system
and doors;

(I) name of the individual who performed the periodic
spot-check; and

(J) the signature of the authorized medical physicist
who reviewed the record of the spot check.

(nnn) Periodic spot checks for remote afterloader units.

(1) A licensee authorized to use a remote afterloader unit
for medical use shall perform spot checks of each remote afterloader
facility and on each unit as follows:

(A) before the �rst use each day of use of a high dose-
rate, medium dose-rate, or pulsed dose-rate remote afterloader unit;

(B) before each patient treatment with a low dose-rate
remote afterloader unit; and

(C) after each sealed source installation.

(2) The licensee shall perform the measurements required
by paragraph (1) of this subsection in accordance with written proce-
dures established by an authorized medical physicist. That individual
need not actually perform the spot check measurements. The licensee
shall maintain a copy of the written procedures in accordance with sub-
section (www) of this section for inspection by the agency.

(3) The licensee shall have an authorized medical physicist
review the results of each spot check and submit a written report to the
licensee within 15 days of the spot check.

(4) To satisfy the requirements of paragraph (1) of this sub-
section, spot checks shall, at a minimum, assure proper operation of the
following:

(A) electrical interlocks at each remote afterloader unit
room entrance;

(B) sealed source exposure indicator lights on the re-
mote afterloader unit, on the control console, and in the facility;

(C) viewing and intercom systems in each high dose-
rate, medium dose-rate, and pulsed dose-rate remote afterloader facil-
ity;

(D) emergency response equipment;

(E) radiation monitors used to indicate the sealed source
position;

(F) timer accuracy;

(G) clock (date and time) in the unit’s computer; and

(H) decayed sealed source(s) activity in the unit’s com-
puter.

(5) If the results of the checks required in paragraph (4)
of this subsection indicate the malfunction of any system, the licensee
shall lock the control console in the "off" position and not use the unit
except as may be necessary to repair, replace, or check the malfunc-
tioning system.

(6) The licensee shall maintain a record, in accordance with
subsection (www) of this section for inspection by the agency, of each
check required by paragraph (4) of this subsection. The record shall
include the following, as applicable:

(A) date of the spot-check;

(B) manufacturer’s name and model and serial number
for the remote afterloader unit and sealed source;

(C) an assessment of timer accuracy;

(D) notations indicating the operability of each entrance
door electrical interlock, radiation monitors, sealed source exposure in-
dicator lights, viewing and intercom systems, clock, and decayed sealed
source activity in the unit’s computer;

(E) name of the individual who performed the periodic
spot-check; and

(F) the signature of an authorized medical physicist
who reviewed the record of the spot-check.

(ooo) Periodic spot checks for gamma stereotactic radio-
surgery units.

(1) A licensee authorized to use a gamma stereotactic
radiosurgery unit for medical use shall perform spot checks of each
gamma stereotactic radiosurgery facility and on each unit as follows:

(A) monthly;

(B) before the �rst use of the unit on each day of use;
and

(C) after each source installation.

(2) The licensee shall perform the measurements required
by paragraph (1) of this subsection in accordance with written proce-
dures established by an authorized medical physicist with a specialty
in therapeutic radiological physics. That individual need not actually
perform the spot check measurements. The licensee shall maintain a
copy of the written procedures in accordance with subsection (www)
of this section for inspection by the agency.

(3) The licensee shall have an authorized medical physicist
review the results of each spot check and submit a written report to the
licensee within 15 days of the spot check.

(4) To satisfy the requirements of paragraph (1)(A) of this
subsection, spot checks shall, at a minimum, achieve the following by:

(A) assurance of proper operation of these items:
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(i) treatment table retraction mechanism, using
backup battery power or hydraulic backups with the unit "off;"

(ii) helmet microswitches;

(iii) emergency timing circuits; and

(iv) stereotactic frames and localizing devices (trun-
nions); and

(B) determination of the following:

(i) the output for one typical set of operating con-
ditions measured with the dosimetry system described in subsection
(iii)(2) of this section;

(ii) the difference between the measurement made in
clause (i) of this subparagraph and the anticipated output, expressed as
a percentage of the anticipated output, (i.e., the value obtained at last
full calibration corrected mathematically for physical decay);

(iii) sealed source output against computer calcula-
tion;

(iv) timer accuracy and linearity over the range of
use;

(v) "on-off" error; and

(vi) trunnion centricity.

(5) To satisfy the requirements of paragraphs (1)(B) and
(C) of this subsection, spot checks shall assure proper operation of the
following:

(A) electrical interlocks at each gamma stereotactic ra-
diosurgery room entrance;

(B) sealed source exposure indicator lights on the
gamma stereotactic radiosurgery unit, on the control console, and in
the facility;

(C) viewing and intercom systems;

(D) timer termination;

(E) radiation monitors used to indicate room exposures;
and

(F) emergency "off" buttons.

(6) The licensee shall arrange for prompt repair of any sys-
tem identi�ed in paragraph (4) of this subsection that is not operating
properly.

(7) If the results of the checks required in paragraph (5)
of this subsection indicate the malfunction of any system, the licensee
shall lock the control console in the "off" position and not use the unit
except as may be necessary to repair, replace, or check the malfunc-
tioning system.

(8) The licensee shall retain a record of each check required
by paragraphs (4) and (5) of this subsection in accordance with subsec-
tion (www) of this section for inspection by the agency. The record
shall include the following:

(A) date of the spot check;

(B) manufacturer’s name, and model and serial number
for the gamma stereotactic radiosurgery unit and the instrument used
to measure the output of the unit;

(C) an assessment of timer linearity and accuracy;

(D) the calculated "on-off" error;

(E) a determination of trunnion centricity;

(F) the difference between the anticipated output and
the measured output;

(G) an assessment of sealed source output against com-
puter calculations;

(H) notations indicating the operability of radiation
monitors, helmet microswitches, emergency timing circuits, emer-
gency "off" buttons, electrical interlocks, sealed source exposure
indicator lights, viewing and intercom systems, timer termination,
treatment table retraction mechanism, and stereotactic frames and
localizing devices (trunnions);

(I) the name of the individual who performed the peri-
odic spot check; and

(J) the signature of an authorized medical physicist who
reviewed the record of the spot check.

(ppp) Additional technical requirements for mobile remote af-
terloader units.

(1) A licensee providing mobile remote afterloader service
shall do the following:

(A) check survey instruments before medical use at
each address of use or on each day of use, whichever is more frequent;
and

(B) account for all sealed sources before departure from
a client’s address of use.

(2) In addition to the periodic spot checks required by sub-
section (nnn) of this section, a licensee authorized to use remote after-
loaders for medical use shall perform checks on each remote afterloader
unit before use at each address of use. At a minimum, checks shall be
made to verify the operation of the following:

(A) electrical interlocks on treatment area access
points;

(B) sealed source exposure indicator lights on the re-
mote afterloader unit, on the control console, and in the facility;

(C) viewing and intercom systems;

(D) applicators, sealed source transfer tubes, and trans-
fer tube-applicator interfaces;

(E) radiation monitors used to indicate room exposures;

(F) sealed source positioning (accuracy); and

(G) radiation monitors used to indicate whether the
sealed source has returned to a safe shielded position.

(3) In addition to the requirements for checks in paragraph
(2) of this subsection, the licensee shall ensure overall proper opera-
tion of the remote afterloader unit by conducting a simulated cycle of
treatment before use at each address of use.

(4) If the results of the checks required in paragraph (2)
of this subsection indicate the malfunction of any system, the licensee
shall lock the control console in the "off" position and not use the unit
except as may be necessary to repair, replace, or check the malfunc-
tioning system.

(5) The licensee shall maintain a record for inspection by
the agency, in accordance with subsection (www) of this section, of
each check required by subparagraph (B) of this paragraph. The record
shall include the following:

(A) date of the check;
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(B) manufacturer’s name, model number and serial
number of the remote afterloader unit;

(C) notations accounting for all sealed sources before
the licensee departs from a facility;

(D) notations indicating the operability of each entrance
door electrical interlock, radiation monitors, sealed source exposure
indicator lights, viewing and intercom system, applicators and sealed
source transfer tubes, and sealed source positioning accuracy; and

(E) the signature of the individual who performed the
check.

(qqq) Radiation surveys.

(1) In addition to the survey requirements of §289.202(p)
of this title, a person licensed to use sealed sources in this section shall
make surveys to ensure that the maximum radiation levels and average
radiation levels, from the surface of the main sealed source safe with
the sealed source(s) in the shielded position, do not exceed the levels
stated in the Sealed Source and Device Registry.

(2) The licensee shall make the survey required by para-
graph (1) of this subsection at installation of a new sealed source
and following repairs to the sealed source(s) shielding, the sealed
source(s) driving unit, or other electronic or mechanical component
that could expose the sealed source, reduce the shielding around the
sealed source(s), or compromise the radiation safety of the unit or the
sealed source(s).

(3) The licensee shall maintain a record for inspection by
the agency, in accordance with subsection (www) of this section, of
the radiation surveys required by paragraph (1) of this subsection. The
record shall include:

(A) date of the measurements;

(B) manufacturer’s name, model number and serial
number of the treatment unit, sealed source, and instrument used to
measure radiation levels;

(C) each dose rate measured around the sealed source
while the unit is in the "off" position and the average of all measure-
ments; and

(D) the signature of the individual who performed the
test.

(rrr) Five-year inspection for teletherapy and gamma stereo-
tactic radiosurgery units.

(1) The licensee shall have each teletherapy unit and
gamma stereotactic radiosurgery unit fully inspected and serviced
during sealed source replacement or at intervals not to exceed �ve
years, whichever comes �rst, to assure proper functioning of the sealed
source exposure mechanism.

(2) This inspection and servicing may only be performed
by persons speci�cally licensed to do so by the agency, the NRC, an
agreement state, or licensing state.

(3) The licensee shall maintain a record of the inspection
and servicing in accordance with subsection (www) of this section for
inspection by the agency. The record shall include the following:

(A) date of inspection;

(B) manufacturer’s name and model and serial number
of both the treatment unit and the sealed source;

(C) a list of components inspected and serviced, and the
type of service; and

(D) the radioactive material license number and the sig-
nature of the individual performing the inspection.

(sss) Therapy-related computer systems. The licensee shall
perform acceptance testing on the treatment planning system of ther-
apy-related computer systems in accordance with published protocols
accepted by nationally recognized bodies. At a minimum, the accep-
tance testing shall include, as applicable, veri�cation of the following:

(1) the sealed source-speci�c input parameters required by
the dose calculation algorithm;

(2) the accuracy of dose, dwell time, and treatment time
calculations at representative points;

(3) the accuracy of isodose plots and graphic displays;

(4) the accuracy of the software used to determine sealed
source positions from radiographic images; and

(5) the accuracy of electronic transfer of the treatment de-
livery parameters to the treatment delivery unit from the treatment plan-
ning system.

(ttt) Training for use of remote afterloader units, teletherapy
units, and gamma stereotactic radiosurgery units. Except as provided
in subsection (l) of this section, the licensee shall require an authorized
user of a sealed source for a use authorized in subsection (ddd) of this
section to be a physician who:

(1) is certi�ed by a medical specialty board whose certi�-
cation process has been recognized by the agency, the NRC, an agree-
ment state, or licensing state and who meets the requirements of para-
graphs (2)(D) and (3) of this subsection. (The names of board certi�-
cations that have been recognized by the agency, the NRC, an agree-
ment state, or licensing state will be posted on the agency’s web page,
www.dshs.state.tx.us/radiation). To have its certi�cation recognized, a
specialty board shall require all candidates for certi�cation to:

(A) successfully complete a minimum of three years of
residency training in a radiation therapy program approved by the Res-
idency Review Committee of the Accreditation Council for Graduate
Medical Education, the Royal College of Physicians and Surgeons of
Canada, or the Committee on Post-Graduate Training of the American
Osteopathic Association; and

(B) pass an examination, administered by diplomates of
the specialty board, that assesses knowledge and competence in radi-
ation safety, radionuclide handling, treatment planning, quality assur-
ance, and clinical use of stereotactic radiosurgery, remote afterloaders
and external beam therapy; or

(2) has completed a structured educational program in ba-
sic radionuclide handling techniques applicable to the use of a sealed
source in a therapeutic medical unit including:

(A) 200 hours of classroom and laboratory training in
the following areas:

(i) radiation physics and instrumentation;

(ii) radiation protection;

(iii) mathematics pertaining to the use and measure-
ment of radioactivity; and

(iv) radiation biology; and

(B) 500 hours of work experience, under the supervi-
sion of an authorized user who meets the requirements of this subsec-
tion at a medical institution involving the following:
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(i) reviewing full calibration measurements and pe-
riodic spot checks;

(ii) preparing treatment plans and calculating treat-
ment times;

(iii) using administrative controls to prevent a med-
ical event involving the use of radioactive material;

(iv) implementing emergency procedures to be fol-
lowed in the event of the abnormal operation of a medical unit or con-
sole;

(v) checking and using survey meters; and

(vi) selecting the proper dose and how it is to be ad-
ministered; and

(C) has completed three years of supervised clinical ex-
perience in radiation therapy, under an authorized user who meets the
requirements of this subsection as part of a formal training program ap-
proved by the Residency Review Committee for Radiation Oncology of
the Accreditation Council for Graduate Medical Education, the Royal
College of Physicians and Surgeons of Canada, or the Committee on
Postdoctoral Training of the American Osteopathic Association. This
experience may be obtained concurrently with the supervised work ex-
perience required by paragraph (2)(B) of this subsection: and

(D) has obtained written attestation that the individual
has satisfactorily completed the requirements of paragraphs (1)(A) or
(2), and (3) of this subsection, and has achieved a level of competency
suf�cient to function independently as an authorized user of each type
of therapeutic medical unit for which the individual is requesting autho-
rized user status. The written attestation shall be signed by a preceptor
authorized user who meets the requirements in this subsection; and

(3) has received training in device operation, safety proce-
dures, and clinical use for the type(s) of use for which authorization
is sought. This training requirement may be satis�ed by satisfactory
completion of a training program provided by the vendor for new users
or by receiving training supervised by an authorized user or authorized
medical physicist, as appropriate, who is authorized for the type(s) of
use for which the individual is seeking authorization.

(uuu) Report and noti�cation of a medical event.

(1) The licensee shall report any event, except for events
that result from intervention by a patient or human research subject,
in which the administration of radioactive material, or radiation from
radioactive material, results in the following:

(A) a dose that differs from the prescribed dose or dose
that would have resulted from the prescribed dosage by more than 5
rem (0.05 Sievert (Sv)) effective dose equivalent, 50 rem (0.5 Sv) to an
organ or tissue, or 50 rem (0.5 Sv) shallow dose equivalent to the skin
and either:

(i) the total dose delivered differs from the pre-
scribed dose by 20% or more;

(ii) the total dosage delivered differs from the pre-
scribed dosage by 20% or more or falls outside the prescribed dosage
range; or

(iii) the fractionated dose delivered differs from the
prescribed dose, for a single fraction, by 50% or more;

(B) a dose that exceeds 5 rem (0.05 Sv) effective dose
equivalent, 50 rem (0.5 Sv) to an organ or tissue, or 50 rem (0.5 Sv)
shallow dose equivalent to the skin from any of the following:

(i) an administration of a wrong radioactive drug
containing radioactive material;

(ii) an administration of a radioactive drug contain-
ing radioactive material by the wrong route of administration;

(iii) an administration of a dose or dosage to the
wrong individual or human research subject;

(iv) an administration of a dose or dosage delivered
by the wrong mode of treatment; or

(v) a leaking sealed source; or

(C) a dose to the skin or an organ or tissue other than
the treatment site that exceeds by 50 rem (0.5 Sv) to an organ or tissue
and 50% or more of the dose expected from the administration de�ned
in the written directive (excluding, for permanent implants, seeds that
were implanted in the correct site but migrated outside the treatment
site).

(2) The licensee shall report any event resulting from inter-
vention of a patient or human research subject in which the adminis-
tration of radioactive material, or radiation from radioactive material,
results or will result in an unintended permanent functional damage to
an organ or a physiological system, as determined by a physician.

(3) The licensee shall notify the agency by telephone no
later than the next calendar day after discovery of the medical event.

(4) The licensee shall submit a written report to the agency
within 15 calendar days after discovery of the medical event. The writ-
ten report shall include the following, excluding the individual’s name
or any other information that could lead to identi�cation of the individ-
ual:

(A) the licensee’s name and radioactive material license
number;

(B) the name of the prescribing physician;

(C) a brief description of the medical event;

(D) why the event occurred;

(E) the effect, if any, on the individual(s) who received
the administration;

(F) actions, if any, that have been taken, or are planned,
to prevent recurrence; and

(G) certi�cation that the licensee noti�ed the individual
(or the individual’s responsible relative or guardian), and if not, why
not.

(5) The licensee shall notify the referring physician and
also notify the individual who is the subject of the medical event no
later than 24 hours after its discovery, unless the referring physician
personally informs the licensee either that he or she will inform the
individual or that, based on medical judgment, telling the individual
would be harmful. The licensee is not required to notify the individual
without �rst consulting the referring physician. If the referring physi-
cian or the affected individual cannot be reached within 24 hours, the
licensee shall notify the individual as soon as possible thereafter. The
licensee shall not delay any appropriate medical care for the individual,
including any necessary remedial care as a result of the medical event,
because of any delay in noti�cation. To meet the requirements of this
subsection, the noti�cation of the individual who is the subject of the
medical event may be made instead to that individual’s responsible rel-
ative or guardian. If a verbal noti�cation is made, the licensee shall
inform the individual or appropriate responsible relative or guardian,
that a written description of the event can be obtained from the licensee
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upon request. The licensee shall provide the written description if re-
quested.

(6) Aside from the noti�cation requirement, nothing in this
section affects any rights or duties of licensees and physicians in rela-
tion to each other, to individuals affected by the medical event, or to
that individual’s responsible relatives or guardians.

(7) The licensee shall annotate a copy of the report pro-
vided to the agency with the following information:

(A) the name of the individual who is the subject of the
event; and

(B) a unique identi�cation number of the individual
who is the subject of the event.

(8) The licensee shall provide a copy of the annotated re-
port to the referring physician, if other than the licensee, no later than
15 calendar days after the discovery of the event.

(9) The licensee shall retain a copy of the annotated report
of the medical event in accordance with subsection (www) of this sec-
tion for inspection by the agency.

(vvv) Report and noti�cation of a dose to an embryo/fetus or
nursing child.

(1) The licensee shall report any dose to an embryo/fetus
that is greater than 5 rem (50 mSv) dose equivalent that is a result of
an administration of radioactive material or radiation from radioactive
material to a pregnant individual, unless the dose to the embryo/fetus
was speci�cally approved, in advance, by the authorized user.

(2) The licensee shall report any dose to a nursing child
that is a result of an administration of radioactive material to a breast
feeding individual that:

(A) is greater than 5 rem (50 mSv) TEDE; or

(B) has resulted in unintended permanent functional
damage to an organ or a physiological system, as determined by a
physician.

(3) The licensee shall notify the agency by telephone no
later than the next calendar day after discovery of a dose to the em-
bryo/fetus or nursing child that requires a report in accordance with
paragraphs (1) or (2) of this subsection.

(4) The licensee shall submit a written report to the agency
no later than 15 calendar days after discovery of a dose to the em-
bryo/fetus or nursing child that requires a report in accordance with
paragraphs (1) or (2) of this subsection. The written report shall in-
clude the following, excluding the individual’s or child’s name or any
other information that could lead to identi�cation of the individual or
child:

(A) the licensee’s name and radioactive material license
number;

(B) the name of the prescribing physician;

(C) a brief description of the event;

(D) why the event occurred;

(E) the effect, if any, on the embryo/fetus or the nursing
child;

(F) actions, if any, that have been taken, or are planned,
to prevent recurrence; and

(G) certi�cation that the licensee noti�ed the pregnant
individual or mother (or the mother’s or child’s responsible relative or
guardian), and if not, why not.

(5) The licensee shall notify the referring physician and
also notify the pregnant individual or mother, both hereafter referred
to as the mother, no later than 24 hours after discovery of an event that
would require reporting in accordance with paragraphs (1) or (2) of
this subsection, unless the referring physician personally informs the
licensee either that he or she will inform the mother or that, based on
medical judgment, telling the mother would be harmful. The licensee is
not required to notify the mother without �rst consulting with the refer-
ring physician. If the referring physician or mother cannot be reached
within 24 hours, the licensee shall make the appropriate noti�cations as
soon as possible thereafter. The licensee may not delay any appropri-
ate medical care for the embryo/fetus or for the nursing child, includ-
ing any necessary remedial care as a result of the event, because of any
delay in noti�cation. To meet the requirements of this subsection, the
noti�cation may be made to the mother’s or child’s responsible relative
or guardian instead of the mother, when appropriate. If a verbal noti-
�cation is made, the licensee shall inform the mother, or the mother’s
or child’s responsible relative or guardian, that a written description of
the event can be obtained from the licensee upon request. The licensee
shall provide such a written description if requested.

(6) The licensee shall annotate a copy of the report pro-
vided to the agency with the following information:

(A) the name of the individual or the nursing child who
is the subject of the event; and

(B) a unique identi�cation number of the pregnant in-
dividual or the nursing child who is the subject of the event.

(7) The licensee shall provide a copy of the annotated re-
port as described in paragraph (6) of this subsection to the referring
physician, if other than the licensee, no later than 15 days after the dis-
covery of the event.

(8) The licensee shall retain a copy of the annotated report
as described in paragraph (6) of this subsection of a dose to an em-
bryo/fetus or a nursing child in accordance with subsection (www) of
this section for inspection by the agency.

(www) Records/documents for agency inspection. Each li-
censee shall maintain copies of the following records/documents at
each authorized use site and make them available to the agency for
inspection, upon reasonable notice.
Figure: 25 TAC §289.256(www)

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 22, 2007.

TRD-200701996
Lisa Hernandez
Deputy General Counsel
Department of State Health Services
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 458-7111 x6972

CHAPTER 417. TDMHMR AND FACILITY
RESPONSIBILITIES
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SUBCHAPTER D. PERMANENT
IMPROVEMENTS DONATED BY INDIVIDUALS
OR COMMUNITY GROUPS
25 TAC §§417.151 - 417.160

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the of�ces of
the Department of State Health Services or in the Texas Register of�ce,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Executive Commissioner of the Health and Human Services
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes the repeal of §§417.151 - 417.160,
concerning the polices and procedures for donating and com-
pleting permanent improvements.

BACKGROUND AND PURPOSE

The rules describe the review and approval of proposed perma-
nent improvements, acknowledging and accepting permanent
improvements donations, and recording and maintaining of�cial
records of all improvement proposals and improvement acknowl-
edgements of acceptance. A permanent improvement is de�ned
as a state hospital improvement that requires construction or al-
teration of the physical plant infrastructure, or an improvement
consisting of landscaping.

These rules will be replaced by a new internal department Per-
manent Improvement Donation policy, which provides an up-to-
date, reorganized, and clari�ed process.

Government Code, §2001.039, requires that each state agency
review and consider for readoption each rule adopted by that
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Sections 417.151 - 417.160 have
been reviewed and the department has determined that reasons
for adopting the sections do not continue to exist because no
rules on this subject are required.

SECTION-BY-SECTION SUMMARY

The repeal of §§417.151 - 417.160 is necessary because the in-
ternal policy will now provide a process for review, approval, ac-
knowledgement, and recording of permanent improvement do-
nations.

FISCAL NOTE

Rosamaria Murillo, Director, Consumer Affairs Unit, has deter-
mined that, for each year of the �rst �ve-year period that the
sections are no longer in effect, there will be no �scal implica-
tions to the state or local governments as a result of the repeal
of the sections.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Ms. Murillo has also determined that there are no anticipated
economic costs to small businesses, micro-businesses, or per-
sons because the sections are no longer necessary and busi-
ness practices will not be altered in order to comply with the pro-
posed repeal of the sections. There will be no impact on local
employment.

PUBLIC BENEFIT

In addition, Ms. Murillo has also determined that, for each year
of the �rst �ve years the repeal of the sections is in effect, the
public will bene�t from the adoption of the repeal. The public

bene�t anticipated is to eliminate possible confusion caused by
outdated policies and procedures located in the rules.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as de�ned by Government Code,
§2001.0225. "Major environmental rule" is de�ned to mean a
rule the speci�c intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of a state or a
sector of the state. This proposal is not speci�cally intended to
protect the environment or reduce risks to human health from
environmental exposure.

TAKINGS IMPACT ASSESSMENT

The department has determined that the proposal does not
restrict or limit an owner’s right to his or her property that
would otherwise exist in the absence of government action and,
therefore, does not constitute a taking under Government Code,
§2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Charlmaine Fer-
guson, Consumer Affairs Unit, Center for Consumer and Exter-
nal Affairs, Department of State Health Services, 1100 West 49th
Street, Austin, Texas 78756, (512) 458-7404, extension 6605 or
by e-mail to charlmaine.ferguson@dshs.state.tx.us. Comments
will be accepted for 30 days following publication of the proposal
in the Texas Register.

LEGAL CERTIFICATION

The Department of State Health Services, Deputy General
Counsel, Linda Wiegman, certi�es that the proposed rules have
been reviewed by legal counsel and found to be within the state
agencies’ authority to adopt.

STATUTORY AUTHORITY

The proposed repeals are authorized under Government Code,
§531.0055, and Health and Safety Code, §1001.075, which au-
thorize the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by
the department and for the administration of Health and Safety
Code, Chapter 1001.

The proposed repeals affect the Health and Safety Code, Chap-
ter 1001, and Government Code, Chapter 531. The review of
the rules implements Government Code, §2001.039.

§417.151. Purpose.
§417.152. Application.
§417.153. De�nitions.
§417.154. Permanent Improvement Process.
§417.155. Permanent Improvement Approval.
§417.156. Responsibilities of the VSC Board, VSC Chair, and PI
Committee.
§417.157. Dedicated Construction Account Requirements.
§417.158. Accepting an Improvement.
§417.159. References.
§417.160. Distribution.
This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Of�ce of the Secretary of State on May 22, 2007.

TRD-200701986
Linda Wiegman
Deputy General Counsel
Department of State Health Services
Earliest possible date of adoption: July 8, 2007
For further information, please call: (512) 458-7111 x6972

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 356. GROUNDWATER
MANAGEMENT
SUBCHAPTER B. DESIGNATION OF
GROUNDWATER MANAGEMENT AREAS
31 TAC §356.23

The Texas Water Development Board (the board) proposes
amendments to §356.23 to 31 TAC Chapter 356 concerning
Groundwater Management, Subchapter B, Designation of
Groundwater Management Areas. This section designates and
delineates groundwater management areas (GMAs) as required
by statute.

The board proposes amendments to §356.23 to respond to a re-
quest to change the boundary lines for the previously designated
and delineated groundwater management areas. Additionally,
a software update results in seven digital �les. The seven up-
dated digital �les collectively constituting a data set delineating
the corrected groundwater management area boundary lines are
adopted by reference. A CD-ROM containing the data is located
in the of�ces of the board and is on �le with the Secretary of
State, Texas Register. The updated CD-ROM contains all of the
geographic information system data used to create the bound-
aries as well as software and instructions on how to locate a
speci�c area by coordinates or other means on a digital map.
The same information can also be found on the board’s web site
at http://www.twdb.state.tx.us.

Veronica Hinojosa-Segura, Chief Financial Of�cer, has deter-
mined that for the �rst �ve-year period the amendments are in
effect, there will not be �scal implications on state and local gov-
ernment as a result of enforcement and administration of the
amended section.

Ms. Hinojosa-Segura has also determined that for the �rst
�ve years the amendments, as proposed, are in effect, the
public bene�t anticipated as a result of enforcing the proposed
amendments will be improved coordination in the management
of groundwater resources in Texas. Ms. Hinojosa-Segura has
determined there will not be economic costs to small businesses
or individuals required to comply with the amendments as pro-
posed.

Comments on the proposal will be accepted for 30 days following
publication and may be submitted to Robert Flores, Attorney, Of-
�ce of General Counsel, Texas Water Development Board, P.O.
Box 13231, Austin, Texas 78711-3231, by e-mail to robert.�o-
res@twdb.state.tx.us or by fax at (512) 463-5580.

The amendments are proposed under the authority of the Texas
Water Code, Chapter 6, §6.101 which provides the board with
the authority to adopt rules necessary to carry out the powers
and duties in the Water Code and other laws of the State, as
well as under the authority of Texas Water Code, Chapter 35,
§35.004 which provides that the Texas Water Development
Board shall designate groundwater management areas cover-
ing all major and minor aquifers in the State.

The statutory provisions affected by the proposed amendments
are Texas Water Code, Chapter 35.

§356.23. Designation of Groundwater Management Areas.

Seven digital �les entitled "Groundwater_Management_Ar-
eas_04_18_07.dbf DBF File (database �le)," "Groundwater_Man-
agement_Areas_04_18_07.prj PRJ �le (projection �le)," "Ground-
water_Management_Areas_04_18_07.sbn SBN File," "Ground-
water_Management_Areas_04_18_07.sbx SBX File," "Ground-
water_Management_Areas_04_18_07.shp SHP File (shape,
i.e. point, polygon or line)," "Groundwater_Management_Ar-
eas_04_18_07.shx SHX �le," and "Groundwater_Management_Ar-
eas_04_18_07.shp.xml XML Document (metadata �le)" ["Ground-
water_Management_Areas_07_21_06.dbf DBF File (database �le),"
"Groundwater_Management_Areas_07_21_06.prj PRJ File (pro-
jection �le)," "Groundwater_Management_Areas_07_21_06.sbn
SBN File," "Groundwater_Management_Areas_07_21_06.sbx SBX
File," "Groundwater_Management_Areas_07_21_06.shp SHP File
(shape, i.e. point, polygon or line)," "Groundwater_Management_Ar-
eas_07_21_06.shx SHX File," and "Groundwater_Management_Ar-
eas_07_21_06.shp XML Document (metadata �le)"] collectively
constituting the data set delineating groundwater management area
boundary lines for the State of Texas are adopted by reference. The
boundaries of the groundwater management areas were created using
a geographic information system. The digital �les and a graphic rep-
resentation of the groundwater management area boundaries entitled
"Groundwater Management Areas_04_18_07.jpg" ["Groundwater
Management Areas_07_21_06.jpg"] are available on a CD-ROM
located in the of�ces of the Texas Water Development Board, on the
board’s web site at http:\\www.twdb.state.tx.us, and are on �le with
the Secretary of State, Texas Register. The graphic representation
includes groundwater management area boundaries superimposed
on a map that includes Texas county lines. The digital �les entitled
"Groundwater_Management_Areas_04_18_07.dbf DBF File (data-
base �le)," "Groundwater_Management_Areas_04_18_07.prj PRJ File
(projection �le)," "Groundwater_Management_Areas_04_18_07.sbn
SBN File," "Groundwater_Management_Areas_04_18_07.sbx SBX
File," "Groundwater_Management_Areas_04_18_07.shp SHP File
(shape, i.e. point, polygon or line)," "Groundwater_Management_Ar-
eas_04_18_07.shx SHX �le," and "Groundwater_Management_Ar-
eas_04_18_07.shp.xml XML Document (metadata �le)" ["Ground-
water_Management_Areas_07_21_06.dbf DBF File (database �le),"
"Groundwater_Management_Areas_07_21_06.prj PRJ File (pro-
jection �le)," "Groundwater_Management_Areas_07_21_06.sbn
SBN File," "Groundwater_Management_Areas_07_21_06.sbx SBX
File," "Groundwater_Management_Areas_07_21_06.shp SHP File
(shape, i.e. point, polygon or line)," "Groundwater_Management_Ar-
eas_07_21_06.shx SHX File," and "Groundwater_Management_Ar-
eas_07_21_06.shp XML Document (metadata �le)"] are controlling
in the event of a con�ict with any graphic representation.

This agency hereby certi�es that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Of�ce of the Secretary of State on May 24, 2007.
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TRD-200702026
J. Kevin Ward
Executive Administrator
Texas Water Development Board
Proposed date of adoption: July 24, 2007
For further information, please call: (512) 475-2052
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TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 19. QUARANTINES AND
NOXIOUS AND INVASIVE PLANTS
SUBCHAPTER T. NOXIOUS AND INVASIVE
PLANTS
4 TAC §19.300

The Texas Department of Agriculture (the department) adopts
§19.300, concerning a list of noxious and invasive plants without
changes to the proposed rule published in the April 20, 2007,
issue of the Texas Register (32 TexReg 2227).

Amendments to §19.300 are necessary to establish an invasive
plant list in accordance with Texas Agriculture Code (the Code)
§71.151, which requires the department to publish a list of nox-
ious and invasive plant species that have serious potential to
cause economic or ecological harm to the state. The department
has consulted with representatives from the agriculture industry,
the horticulture industry, the Texas Cooperative Extension, the
Texas Department of Transportation, the State Soil and Water
Conservation Board, and the Texas Department of Parks and
Wildlife in the preparation of this list. The department has con-
sidered scienti�c data and the economic impact of each plant
species listed. Amendments to §19.300 establish a list of inva-
sive plants for Texas. Four plants are added to the list of noxious
and invasive plants as invasive plants: Chinese tallowtree (Triad-
ica sebiferum), kudzu (Pueraria montana var. lobata), saltcedar
(Tamarix spp.) and tropical soda apple (Solanum viarum).

One comment in support of the proposal was received from the
Texas Department of Transportation. The comment stated that
the four invasive plants are considered to be among the worst
invasives in the state. They have a tremendous negative eco-
nomic impact on the state, and are a recognized threat to the
existence of native plant and wildlife communities.

The amendments to §19.300 are adopted under the Texas
Agriculture Code (the code), §71.151, which authorizes the
department to publish by rule a list of noxious and invasive
plant species that have serious potential to cause economic or
ecological harm to the state.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 21, 2007.

TRD-200701978

Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: June 10, 2007
Proposal publication date: April 20, 2007
For further information, please call: (512) 463-4075

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 35. BRUCELLOSIS
SUBCHAPTER D. ERADICATION OF
BRUCELLOSIS IN CERVIDAE
4 TAC §35.82

The Texas Animal Health Commission (Commission) adopts
amendments to Chapter 35, Subchapter D, §35.82, concerning
the Eradication of Brucellosis in Cervidae, without changes
to the proposed text as published in the February 23, 2007,
issue of the Texas Register (32 TexReg 687) and will not be
republished.

The regulations describe general requirements for the collection
and submission of blood samples to approved laboratories for
testing, recognition of of�cial tests, and the interpretation stan-
dards for of�cial tests which are necessary to recognize herds
which have voluntarily conducted whole herd testing in order to
achieve Certi�ed Brucellosis Free Cervidae Herd status. Herds
which have achieved this status have distinct advantages in the
marketability and interstate movement of animals. Currently the
state requirements provide that for recerti�cation of herd status,
be 24 months from the anniversary. Based on actions recently
taken with recerti�cation for Tuberculosis the recommendation
is to make the recerti�cation timeframe be 33 to 39 months and
that USDA will proposes this in the Code of Federal Regulation.

Currently there is no current federal cervid brucellosis regulatory
program in the 9 Code of Federal Regulations (9 CFR) and there-
fore no testing federal interval requirement. The current Uniform
Methods and Rules (UM&R) serves only as program standards.
It is the Commission’s understanding that once the cervid brucel-
losis program rules are in place (in the 9 CFR), a new updated
UM&R re�ecting the program changes will be published. Pro-
ducers currently enrolled in a cervid brucellosis herd certi�cation
program are doing so under the authority of state regulations.

No comments were received regarding adoption of the amend-
ments.

STATUTORY AUTHORITY
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The amendments are adopted under the Texas Agriculture
Code, Chapter 161, §161.041(a) and (b), and §161.046 which
authorizes the Commission to promulgate rules in accordance
with the Texas Agriculture Code. Also §161.054 authorizes the
Commission to regulate, by rule, the movement of animals.
This is further supported by §161.081 which authorizes the
Commission to regulate the entry of such livestock into Texas
from another state. Section 163.061 authorizes the Commission
to adopt rules for Brucellosis control.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702075
Gene Snelson
General Counsel
Texas Animal Health Commission
Effective date: June 14, 2007
Proposal publication date: February 23, 2007
For further information, please call: (512) 719-0700

CHAPTER 43. TUBERCULOSIS
SUBCHAPTER C. ERADICATION OF
TUBERCULOSIS IN CERVIDAE
4 TAC §43.20, §43.22

The Texas Animal Health Commission (Commission) adopts
amendments to Chapter 43, Subchapter C, §43.20 and §43.22,
concerning the Eradication of Tuberculosis in Cervidae, without
changes to the proposed text as published in the February 23,
2007, issue of the Texas Register (32 TexReg 688) and will not
be republished.

The Texas Animal Health Commission adopted regulations in
1995 to implement the standards and guidelines speci�ed in
the Tuberculosis Eradication in Cervidae, Uniform Methods and
Rules.

On January 12, 2006, the United States Department of Agri-
culture (USDA) published in the Federal Register (71 FR 1985
- 1988, Docket No. 04-094-1) a proposal to amend the regu-
lations regarding tuberculosis in captive cervids by extending,
from 2 years to 3, the term for which accredited herd status is
valid and increasing by 12 months the interval for conducting
the reaccreditation test required to maintain the accredited tu-
berculosis-free status of cervid herds. USDA is also reducing,
from three tests to two, the number of consecutive negative of-
�cial tuberculosis tests required of all eligible captive cervids in
a herd before a herd can be eligible for recognition as an ac-
credited herd. The Commission is also changing the de�nition
of "Accredited Herd" in §43.20 to conform to the change in the
requirements. They adopted that change on April 27, 2006, and
it was published in the Federal Register (71 FR 24803 - 24805,
Docket No. 04-094-2) as a �nal rule. The Commission is chang-
ing the state requirements to conform to the federal standards.
These actions will reduce testing costs for herd owners, lessen-
ing the potential for animal injury or death during testing, and
lowering administrative costs for the Commission.

No comments were received regarding adoption of the amend-
ments.

STATUTORY AUTHORITY

The amendments are adopted under the Texas Agriculture
Code, Chapter 161, §161.041(a) and (b), and §161.046 which
authorizes the Commission to promulgate rules in accordance
with the Texas Agriculture Code. Also §161.054 authorizes
the Commission to regulate by rule the movement of animals.
This is further supported by §161.081 which authorizes the
Commission to regulate the entry of such livestock into Texas
from another state.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702076
Gene Snelson
General Counsel
Texas Animal Health Commission
Effective date: June 14, 2007
Proposal publication date: February 23, 2007
For further information, please call: (512) 719-0700

CHAPTER 45. REPORTABLE DISEASES
4 TAC §45.2

The Texas Animal Health Commission (TAHC or Commis-
sion) adopts amendments to Chapter 45, §45.2, concerning
Reportable Diseases with changes to the proposed text as
published in the February 23, 2007, issue of the Texas Register
(32 TexReg 689). The text of the rule will be republished. The
actual text of the rule did not change from the proposal, however
the graphic has changes.

Texas Agriculture Code Chapter 161, §161.101 requirements re-
lated to duty of a veterinarian, veterinary diagnostic laboratory or
a person having care, custody, or control of an animal to report
speci�ed animal health diseases. The Commission has promul-
gated reporting requirements and speci�es speci�c reportable
diseases in Chapter 45 of the Commission’s rules. The Commis-
sion did not receive any comments. However the Commission is
currently proposing rules which will provide the symptoms of an
animal, coupled with positive laboratory results, would constitute
a reportable disease episode. This rule will be located in Chap-
ter 49, which is entitled "Equine," and it will create a new §49.4
to be entitled "Equine Viral Arteritis (EVA): Reporting and Han-
dling for Breeding of Infected Equine." Elsewhere in this issue
of the Texas Register, the TAHC contemporaneously proposes
new §49.4 for public comment. The Commission adds the aster-
isk to the listing of EVA so as to inform anyone reviewing the rule
that there are associated requirements found in another chapter.
Also the Commission removes the singular asterisk, which indi-
cates that these diseases must be acted on by the Texas Leg-
islature during the 80th Legislative Session. The legislature did
act on those diseases and that was codi�ed in the Texas Agri-
culture Code in §161.101(a). However the two equine diseases
added as being reportable will need to be acted on by the last
day of the 81st Texas Legislature to remain in effect so the single
asterisk indicator will be used to identify these two diseases for
that purpose.

Diseases are adopted for reporting in order to be protective of an-
imal health in Texas. The Commission is adopting rules with two
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equine diseases being added to the reportable list. Texas equine
producers, veterinarians and livestock health of�cials have be-
come increasingly concerned about Equine Viral Arteritis (EVA),
which has recently been detected in New Mexico and Utah this
year.

EVA is an infectious viral disease of horses that causes a variety
of clinical symptoms, most signi�cantly abortions. The disease
is transmitted through both the respiratory and reproductive sys-
tems. Many horses are either asymptomatic or exhibit �u-like
symptoms for a short period of time. An abortion in pregnant
mares is often the �rst, and in some cases, the only sign of the
disease. EVA has been con�rmed in a variety of horse breeds,
with the highest infection rate found in adult Standardbreds.

Breeders, racehorse owners, and show horse owners all have
strong economic reasons to prevent and control this disease.
While it does not kill mature horses, EVA can eliminate an en-
tire breeding season by causing numerous mares to abort. In
addition, U.S. horses that test positive for EVA antibodies and
horse semen from EVA-infected horses can be barred from en-
tering foreign countries. While some infected equine exhibit no
signs of disease, owners should be alert and notify their accred-
ited private veterinary practitioner if horses or foals develop signs
of EVA, including fever, depression, diarrhea, coughing or nasal
discharge, or swelling of the legs, body or head. Laboratory test-
ing is necessary to con�rm a diagnosis, as other equine diseases
can present similar clinical signs.

Equine Herpes Virus-1 (EHV-1) is the second disease that has
given Texas equine producers concern. EHV-1 is attributed to
outbreaks of neurological disease in different venues across the
country and has rightfully captured our attention. The most re-
cent clinical case of neurologic EHV-1 in California involves a
horse from Golden Gate Fields. Raceways, horse shows, farms,
and clinics in several states have been noticeably impacted by
multiple cases of illness including several deaths.

Also House Bill (HB) 9 was passed by the 77th Texas Legislative
Session which added requirements related to duty of a veterinary
diagnostic laboratory or a person having care, custody, or con-
trol of an animal to report speci�ed animal health diseases. This
requirement amends the Texas Agriculture Code Chapter 161,
§161.101. The section, prior to HB 9, required only a veterinar-
ian to report to the Commission the existence of any diseases
speci�ed by the rule. We are adding that to the rule.

No comments were received regarding adoption of the amend-
ments.

STATUTORY AUTHORITY

The amendments are adopted under the Texas Agriculture
Code, Chapter 161, §161.041(a) and (b), and §161.046 which
authorizes the Commission to promulgate rules in accordance
with the Texas Agriculture Code. Section 161.101 provides that
the Commission may adopt rules that require a veterinarian,
a veterinary diagnostic laboratory, or a person having care,
custody, or control of an animal to report a disease not covered
by subsection (a) or (b) if the Commission determines that
action to be necessary for the protection of animal health in this
state. The Commission shall immediately deliver a copy of a
rule adopted under this subsection to the appropriate legislative
oversight committees. A rule adopted by the Commission under
this subsection expires on the �rst day after the last day of the
�rst regular legislative session that begins after adoption of the
rule unless the rule is continued in effect by act of the legislature.

§45.2. Duty To Report.

(a) A veterinarian, a veterinary diagnostic laboratory or a per-
son having care, custody, or control of an animal, shall report the ex-
istence of the following diseases among livestock, exotic livestock,
domestic fowl, or exotic fowl to the commission within 24 hours af-
ter diagnosis. The following listing includes diseases and conditions
that are Of�ce International Des Epizooties List A Diseases, Foreign
Animal Diseases, National Program Diseases or Texas Animal Health
Commission Designated Diseases.
Figure: 4 TAC §45.2(a)

(b) In addition to reporting the existence of a disease under
subsection (a), the veterinarian shall also report to the commission in-
formation relating to:

(1) the species and number of animals involved;

(2) any clinical diagnosis or postmortem �ndings;

(3) any death losses;

(4) location; and

(5) owner.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702077
Gene Snelson
General Counsel
Texas Animal Health Commission
Effective date: June 14, 2007
Proposal publication date: February 23, 2007
For further information, please call: (512) 719-0700

TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES
The Texas Commission on Environmental Quality (commission
or TCEQ) adopts amendments to §114.6 and §114.319. Sec-
tions 114.6 and 114.319 are adopted without changes to the pro-
posed text as published in the December 29, 2006, issue of the
Texas Register (31 TexReg 10521) and will not be republished.

The amendments will be submitted to the United States Environ-
mental Protection Agency (EPA) as a revision to the state imple-
mentation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

On June 15, 2004, the Houston-Galveston-Brazoria (HGB)
ozone nonattainment area was classi�ed as a moderate nonat-
tainment area under the eight-hour national ambient air quality
standard (NAAQS) under the Federal Clean Air Act (FCAA)
Amendments of 1990 (42 United States Code (USC), §§7401
et seq.). For the HGB area, de�ned by Brazoria, Chambers,
Fort Bend, Galveston, Harris, Liberty, Montgomery, and Waller
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Counties, the TCEQ has developed this eight-hour ozone
SIP revision in accordance with 42 USC, §7410. Hence, this
rulemaking and HGB SIP revision is part of the �rst step in
addressing the eight-hour ozone standard for the area.

The one-hour ozone NAAQS, which preceded the eight-hour
ozone standard, was revoked June 15, 2005 (69 FR 23951).
However, the one-hour ozone control strategies in the HGB area
will remain in place. This set of strategies is extensive and will
continue to reduce the amount of ozone precursors and ozone
in the HGB airshed. On September 6, 2006 (71 FR 52656),
EPA published approval of the HGB nonattainment area’s one-
hour ozone attainment demonstration and associated rules. The
approval was published in six parts, covering the rules for the
control of highly-reactive volatile organic compounds (HRVOC),
the HRVOC emission cap and trade (HECT) program, the mass
emission cap and trade (MECT) program for nitrogen oxides
(NO

X
), the one-hour ozone attainment plan, the emissions credit

banking and trading program, and the discrete emission credit
banking and trading program. For a more complete background
on the one-hour ozone SIP revisions please see Chapter 1 of the
eight-hour ozone SIP revision that has been submitted for adop-
tion concurrent with this rule package (Project Number 2006-
027-SIP-NR).

In this rulemaking, the commission is adopting a revision to the
de�nition of diesel fuel in §114.6(7) and §114.319 concerning af-
fected counties and compliance dates as they are used in Sub-
chapter H (relating to Low Emission Fuels). These revisions
require that any fuel that is commonly or commercially known,
sold, or represented as Marine Distillate fuel X (DMX), Marine
Distillate fuel A (DMA), or Marine Gas Oil (MGO) that may ul-
timately be used to power a diesel-fueled compression-ignition
engine located on a marine vessel in any of the counties listed
in §114.319(b)(2), speci�cally: Brazoria, Chambers, Fort Bend,
Galveston, Harris, Liberty, Montgomery, and Waller Counties,
meet the low emission diesel fuel (LED) requirements. The com-
mission has been made aware that certain owners or operators
of marine vessels have been switching from regulated Grade
No. 1-D and Grade No. 2-D diesel fuel (LED-compliant fuels) to
diesel fuels commonly known as DMX, DMA, or MGO to avoid
the LED regulations of Chapter 114. By regulating these ma-
rine fuels, the commission will be able to reduce NO

X
by an esti-

mated 0.9 tons per day (tpd) in the HGB nonattainment counties
as listed in §114.319(b)(2).

DMX, DMA, Grade No. 1-D, and Grade No. 2-D diesel fuels
are all light distillates that share many fuel parameters. There-
fore, the commission does not anticipate major dif�culties in the
process of either changing vessel fuels back to LED-compliant
Grade No. 1-D or Grade No. 2-D or having DMX or DMA marine
fuels use approved additives as tested and approved under the
methods of §114.315.

The grades of marine fuel that are included in this adoption are
normally only used by harbor craft vessels (e.g., crew and sup-
ply boats, charter �shing vessels, commercial �shing vessels,
ferry or excursion vessels, pilot vessels, towboats or push boats,
tug boats, and work boats). Ocean-going vessels will not be
included in these regulations because they typically use heav-
ier marine residual fuels such as Marine Distillate fuel B (DMB),
Marine Distillate fuel C (DMC), or other marine residual fuels that
have a higher viscosity; therefore, they do not share the charac-
teristics of lighter 1-D and 2-D diesel fuels.

The TCEQ participated in a Houston-Galveston Area Council
(HGAC) stakeholder meeting in March 2006 to discuss potential

control strategies. The TCEQ also conducted an informational
meeting October 5, 2006, to present the rule concepts and an-
swer questions.

SECTION BY SECTION DISCUSSION

The adopted change to §114.6 amends the de�nition of diesel
fuel to include marine grades of fuel commonly known as DMX,
DMA, or MGO in accordance with the active version of Interna-
tional Organization for Standardization (ISO) 8217. Currently,
the de�nition only refers to Grade No. 1-D and Grade No. 2-D
diesel fuels. This change in de�nition, along with the change to
§114.319 concerning affected counties, will require DMX, DMA,
or MGO grades of marine fuel to be compliant with the LED reg-
ulations in the eight-county HGB area. By including these fuels
in the LED regulation, the commission will reduce NO

X
and other

emissions in the HGB ozone nonattainment area. These reduc-
tions will help this area make positive progress towards attain-
ment of the ozone NAAQS.

The adopted change to §114.319 adds a new subsection (d) to
include a compliance schedule for the introduction of LED-com-
pliant diesel fuels commonly known as DMX, DMA, or MGO to
the HGB area. The compliance schedule provides suf�cient time
for re�ners to make modi�cations that may be necessary to pro-
duce a compliant LED fuel and provides suf�cient time for fa-
cilities downstream of the re�ner to deplete existing inventories
of noncompliant fuels. Compliance is phased in to ensure ade-
quate supply of compliant fuels will be available at the retail level
by January 1, 2008. A revision is also made to subsection (a) to
refer to the schedule as added in subsection (d).

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the adopted rulemaking considering
the regulatory analysis requirements of Texas Government
Code, §2001.0225, and determined that the rulemaking does
not meet the de�nition of a "major environmental rule." A major
environmental rule means a rule, the speci�c intent of which is
to protect the environment or reduce risks to human health from
environmental exposure, and that may adversely affect in a
material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The speci�c purpose
of the adopted amendments to §114.6 and §114.319 is to subject
certain grades of marine fuels used in the HGB nonattainment
counties to the LED program requirements. These grades of
marine fuels have been added as part of the strategy to reduce
emissions of NO

X
. This adopted rulemaking is anticipated to

positively affect human health and the environment by reducing
NO

X
emissions that help form ozone and not adversely affect

the economy or productivity in any material manner. Moreover,
the adopted rules would make positive progress towards at-
tainment of the federally established eight-hour ozone standard
in the HGB area. Therefore, the adopted rulemaking does not
constitute a major environmental rule and thus is not subject to
a formal regulatory analysis.

In addition, the adopted amendments to Chapter 114 are not
subject to the regulatory analysis provisions of Texas Govern-
ment Code, §2001.0225(b), because the adopted rulemaking
does not meet any of the four applicability requirements. Texas
Government Code, §2001.0225 only applies to a major environ-
mental rule, the result of which is to: 1) exceed a standard set
by federal law; 2) exceed an express requirement of state law,
unless the rule is speci�cally required by federal law; 3) exceed
a requirement of a delegation agreement or contract between
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the state and an agency or representative of the federal govern-
ment to implement a state and federal program; or 4) adopt a
rule solely under the general powers of the agency instead of
under a speci�c state law.

Speci�cally, this rulemaking action, which is designed to reduce
NO

X
emissions from marine vessels in the HGB area that have

not been included in the LED program previously, does not ex-
ceed an express requirement under state or federal law. Further-
more, there is no contract or delegation agreement that covers
the topic that is the subject of this action. Finally, this rulemak-
ing action was not developed solely under the general powers
of the agency, but is authorized by speci�c sections of Texas
Health and Safety Code, Chapter 382 (also known as the Texas
Clean Air Act), and the Texas Water Code, which are cited in
the STATUTORY AUTHORITY section of this preamble, includ-
ing Texas Health and Safety Code, §§382.012, 382.017, and
382.202. Therefore, the adopted rulemaking does not exceed
a standard set by federal law, exceed an express requirement of
state law, exceed a requirement of a delegation agreement, nor
is adopted solely under the general powers of the agency.

Based on the foregoing, this rulemaking action is not subject to
the regulatory analysis provisions of Texas Government Code,
§2001.0225(b). The commission solicited comments on the
Regulatory Impact Analysis Determination during the public
comment period, but did not receive any comments during the
public comment period.

TAKINGS IMPACT ASSESSMENT

Under Texas Government Code, §2007.002(5), "taking" means
a governmental action that affects private real property, in whole
or in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or §17 or §19, Article I, Texas Con-
stitution; or a governmental action that affects an owner’s private
real property that is the subject of the governmental action, in
whole or in part or temporarily or permanently, in a manner that
restricts or limits the owner’s right to the property that would oth-
erwise exist in the absence of the governmental action; and is
the producing cause of a reduction of at least 25 percent in the
market value of the affected private real property, determined by
comparing the market value of the property as if the governmen-
tal action is not in effect and the market value of the property
determined as if the governmental action is in effect.

The commission completed a takings impact assessment for
the adopted rulemaking action under Texas Government Code,
§2007.043. The speci�c purpose of these revisions is to achieve
reductions of NO

X
emissions from marine vessels to reduce

ozone formation in the HGB nonattainment area and thus help
bring this area into compliance with the air quality standards
established under federal law as NAAQS for ozone. As adopted,
the amendment to §114.6 adds certain grades of marine fuels
to the de�nition of diesel fuel, thus subjecting the fuels used
in the HGB counties to LED requirements according to the
schedule adopted in §114.319. These amendments will not
place a burden on private, real property in a manner that would
require compensation to private real property owners under the
United States Constitution or the Texas Constitution because
this action does not require an investment in the permanent
installation of new re�nery processing equipment. The adoption
also will not affect private real property in a manner that restricts
or limits an owner’s right to the property that would otherwise
exist in the absence of the governmental action. Therefore,

the adopted amendments will not cause a taking under Texas
Government Code, Chapter 2007.

The commission solicited comments on the Takings Impact As-
sessment during the public comment period. One comment was
received and is addressed in the Response to Comments sec-
tion.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined the adopted rulemaking relates to
an action or actions subject to the Texas Coastal Management
Program (CMP) in accordance with the Coastal Coordination Act
of 1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission rules in 30 TAC Chapter 281, Sub-
chapter B, concerning Consistency with the Texas Coastal Man-
agement Program. As required by 30 TAC §281.45(a)(3) and 31
TAC §505.11(b)(2), relating to actions and rules subject to the
CMP, commission rules governing air pollutant emissions must
be consistent with the applicable goals and policies of the CMP.
The commission reviewed this action for consistency with the
CMP goals and policies in accordance with the regulations of the
Coastal Coordination Council and determined that the adopted
amendments are consistent with the applicable CMP goal ex-
pressed in 31 TAC §501.12(1) of protecting and preserving the
quality and values of coastal natural resource areas, and the
policy in 31 TAC §501.14(q), which requires that the commis-
sion protect air quality in coastal areas. The adopted rulemaking
will ensure that the amendments comply with 40 Code of Fed-
eral Regulations (CFR) Part 50, National Primary and Secondary
Air Quality Standards, and 40 CFR Part 51, Requirements for
Preparation, Adoption, and Submittal of Implementation Plans.
This rulemaking action is consistent with CMP goals and poli-
cies, in compliance with 31 TAC §505.22(e).

The commission solicited comments on the consistency of the
amendment with the CMP during the public comment period but
did not receive any comments during the public comment period.

PUBLIC COMMENT

The public hearings for this rulemaking were held on: January
29, 2007, 2:00 p.m. and 6:00 p.m., Houston-Galveston Area
Council, 3555 Timmons Lane, Houston; January 31, 2007, 7:00
p.m., J. Erik Jonsson Central Library Auditorium, 1515 Young
Street, Dallas; February 1, 2007, 2:00 p.m., Arlington City Hall
Council Chambers, 101 W. Abrams Street, Arlington; February
1, 2007, 6:00 p.m., Midlothian Conference Center, 1 Community
Circle, Midlothian; February 6, 2007, 2:00 p.m., Longview Public
Library, 222 W. Cotton Street, Longview; and February 8, 2007,
2:00 p.m., Texas Commission on Environmental Quality, Building
E, Room 201S, 12100 Park 35 Circle, Austin.

Energy Business Inc. (EBI), EPA, Harris County Public Health
and Environmental Services (Harris County), Houston Sierra
Club (HSC), and ORYXE Energy International, Inc. (ORYXE)
submitted written or oral comment in support of the rulemak-
ing. EBI, Galveston-Houston Association for Smog Prevention
(GHASP), Kirby Inland Marine, LP (Kirby), Port of Houston
Authority (Port Authority), and one individual expressed con-
cerns and/or suggested changes to the proposal. The 8-Hour
Ozone SIP Coalition (Coalition), Engine Manufacturers Associ-
ation (EMA), Eternal Springs Wellness, Representative Jessica
Farrar, Representative Ana E. Hernandez, one individual, and
Mothers for Clean Air in Houston submitted written or oral
comment not directly related to the LED marine rulemaking.
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RESPONSE TO COMMENTS

Support of Rule

EPA, Harris County, and HSC commented that they support the
changes proposed to Chapter 114, thereby ensuring more NO

X

reductions. Mothers for Clean Air also commented that they do
not oppose extending the use of low emission diesel to marine
vessels.

The commission appreciates the support for changes in this rule.

ORYXE commented that they support the proposal to bring ma-
rine fuels under the requirements of the low emission diesel pro-
gram to improve air quality in Texas. ORYXE supports the com-
pliance deadlines and believes the timeline provides more than
ample time to phase in the new rule. ORYXE also comments
that there should be adequate supply of TxLED fuel, including
fuel treated with an additive, available in the market by the pro-
posed deadline.

The commission appreciates the support for changes in this rule
and the statement that adequate supplies of LED and/or addi-
tives will be available.

In a letter concerning the Dallas-Fort Worth (DFW) SIP, the EPA
commented that they support including the TxLED initiative in
the SIP.

The commission appreciates the support for the LED program
but would like to clarify that the LED marine regulations are only
applicable to the marine diesel fuel that may ultimately be used
to power a diesel-fueled compression-ignition engine located on
a marine vessel in any of the eight counties of the HGB ozone
nonattainment area. The LED regulations do not apply to marine
diesel used in the DFW nonattainment counties.

EBI commented that they approve of adding harbor craft vessels
and the DMA and DMX fuels to the regulations.

The commission appreciates the support for changes in this rule.

Locomotive Reductions

EPA commented that locomotive switcher engine NO
X
emission

reductions from TxLED were not included in the modeling for the
DFW SIP. EPA Region 6 requested that the estimated emission
reductions be provided.

The comment does not relate to the proposed LED marine rule-
making, and no changes to the rule have been made in response
to it. The comment is related to the DFW Attainment Demonstra-
tion SIP (Project 2006-013-SIP-NR). A response to EPA’s com-
ment can be found in the DFW Attainment Demonstration SIP
response to comments section.

Takings Impact Assessment

EBI commented that they do not agree with the Takings Impact
Assessment and also �nd it inapplicable. EBI points out that a
taking can be a taking of real, personal, or intangible property
and that no real property is involved. However, EBI comments
that they agree with the conclusion that establishment of regula-
tions for harbor class marine vessels do not create a regulatory
imposition on real property because a harbor class marine ves-
sel is not real property.

The commission disagrees with the commenter that a Takings
Impact Assessment is inapplicable. According to Texas Gov-
ernment Code, §2007.043(a), a governmental entity shall pre-
pare a written takings impact assessment of a proposed gov-
ernmental action. Part of this assessment is a determination by

the agency as to whether the governmental action will constitute
a taking. A rulemaking is de�ned as a "governmental action."
The Takings Impact Assessment contained in this rulemaking ful-
�lls this statutory requirement. The commission appreciates the
commenter’s agreement with the conclusion that this rulemaking
does not constitute taking of private real property. However, the
Texas Government Code’s requirement to conduct this assess-
ment remains regardless of whether real property is affected.

Expanding Affected Counties

The Port Authority commented that they believe restricting the
applicability to only the eight-county nonattainment area of HGB
limits the NO

X
-reducing bene�t and real world effectiveness of

the proposed revision. The Port Authority also commented that
limiting the counties to HGB would create an economic incentive
for owner/operators of vessels to purchase fuel from areas out-
side the HGB area that are not subject to TxLED regulations and
recommended expanding the applicability of the proposed revi-
sion to the remainder of the 110 counties, which will also keep
the implementation of the rule simple for diesel fuel producers
and distributors. Kirby commented that they strongly object to
revising the TxLED regulations solely within the HGB nonattain-
ment counties. Kirby stated that this action will create market
forces that will lead other marine operators that operate in and
through the HGB area to fuel vessels outside the HGB area in
order to save up to $0.04 per gallon. Kirby, who will continue
to use TxLED-compliant fuel, will be disadvantaged by this reg-
ulation on an annualized basis of $384,000. Kirby commented
that the rulemaking as proposed undermines the emissions re-
duction from TxLED use. Kirby commented that they support
the proposed revision only if TCEQ contemporaneously revises
the areas affected to include all 110 TxLED counties. GHASP
commented that the TxLED rules should be applied to the entire
state.

The commission disagrees with the comments for applying the
amended LED rules to the marine fuels used in all 110 counties.
The commission considers the applicability of the rule to certain
marine fuels in the eight-county HGB ozone nonattainment area
to be suf�cient at this time. This rule revision is part of the SIP
strategy that is the �rst step in addressing the eight-hour ozone
standard in the HGB area. The TCEQ is committed to attaining
the standard as expeditiously as practicable. As a part of devel-
oping the HGB Eight-Hour Ozone Attainment Demonstration SIP
revision, the TCEQ will determine the most cost-effective and
feasible strategies to obtain the needed emission reductions of
NO

X
and/or volatile organic compounds (VOC).

Fuel Grade Expansion

GHASP commented that they welcome the expansion of low
emissions diesel fuels, but believe the TCEQ could do more to
reduce harmful fuel emissions. GHASP commented that they
are concerned that owners and operators will switch to marine
fuels not included in the proposed revised de�nition. GHASP
recommended applying this standard to any ocean-going vessel
and stated that having one fuel standard would facilitate imple-
mentation and inspection.

Most ocean-going vessels use fuels of a different grade called
residual fuels that do not share many properties of distillate fu-
els covered under the LED regulations. Since the fuel properties
are not similar, the emission reductions from applying the LED
requirements to residual fuels cannot be estimated. The com-
mission made no changes as a result of this comment.
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One individual commented that with the opening of the Bayport
container facility, there are more ships burning low grade diesel
fuel adding pollution to our air.

The focus of this rule revision is to reduce emissions from ves-
sels that use certain marine diesel fuels. Some of the vessels
impacted by this regulation will be using the Bayport container
facility and will be subject to using LED fuel. The commission
made no changes as a result of this comment.

Non-LED Comments

The Coalition, EMA, Eternal Springs Wellness, Representative
Farrar, Representative Hernandez, one individual, and Mothers
for Clean Air in Houston commented on various air quality issues
and the lack of controls in the Houston area.

The Coalition commented that they support the process that the
TCEQ has used to select the control strategies associated with
this SIP revision and the conclusions reached. Individual Coali-
tion members and other industry groups provided technical com-
ments on the speci�c point source measures. Subject to those
technical comments, the Coalition supports the proposal and be-
lieves that these control strategies, combined with reductions
from federal rules, will effectively move the HGB region towards
attainment.

EMA submitted comments regarding the proposed rule changes
affecting stationary internal combustion engines. EMA com-
mented that they support the adoption of feasible and cost-effec-
tive emission standards for stationary engines when necessary
to achieve ambient air quality standards.

Representative Farrar and Representative Hernandez com-
mented that the TCEQ should take another look at the measures
that have been suggested and develop a plan to obtain compli-
ance by 2010. Representative Hernandez and Representative
Farrar also commented that they are pleased with the progress
that has been made in reduction emissions and the apparent
trend of fewer ozone exceedances of both the one-hour and
eight-hour standards.

Eternal Springs Wellness, one individual, and Mothers for Clean
Air commented that they oppose delaying the plan until 2018
and would like to see cleaner air now. Eternal Springs Well-
ness commented that they would like to see the implementation
of California standards and VOC storage tank/degassing regu-
lations strengthened and implemented by January 1, 2009.

The commission appreciates the commenters’ interest in air
quality. The comments do not relate to the proposed LED
marine rulemaking, and no changes to the rule have been made
in response to them. The comments have been considered
together with other comments on the Chapter 117 rulemaking,
published in this issue of the Texas Register, or HGB SIP and
a response can be found in the corresponding preamble or SIP
document.

SUBCHAPTER A. DEFINITIONS
30 TAC §114.6

STATUTORY AUTHORITY

The amendment is adopted under Texas Water Code, §5.103,
concerning Rules, and §5.105, concerning General Policy,
which authorize the commission to adopt rules necessary to
carry out its powers and duties under the Texas Water Code.
The amendment is also adopted under Texas Health and
Safety Code, §382.002, concerning Policy and Purpose, which

establishes the commission’s purpose to safeguard the state’s
air resources, consistent with the protection of public health,
general welfare, and physical property; §382.011, concerning
General Powers and Duties, which authorizes the commission
to control the quality of the state’s air; §382.012, concerning
State Air Control Plan, which authorizes the commission to
prepare and develop a general, comprehensive plan for the
control of the state’s air; §382.017, concerning Rules, which
authorizes the commission to adopt rules consistent with the
policy and purposes of the Texas Clean Air Act; and §382.202,
concerning Vehicle Emissions Inspection and Maintenance Pro-
gram, which authorizes the commission to establish vehicle fuel
content standards after January 1, 2004, as long as distribution
of LED as described in the SIP is not required prior to February
1, 2005. The amendment is adopted under federal mandates
contained in 42 United States Code, §7410, that require states
to introduce pollution control measures in order to reach speci�c
air quality standards in particular areas of the state.

The adopted amendment implements Texas Water Code, §5.103
and §5.105, and Texas Health and Safety Code, §§382.002,
382.011, 382.012, 382.017, and 382.202.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702032
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-1966

SUBCHAPTER H. LOW EMISSION FUELS
DIVISION 2. LOW EMISSION DIESEL
30 TAC §114.319

STATUTORY AUTHORITY

The amendment is adopted under Texas Water Code, §5.103,
concerning Rules, and §5.105, concerning General Policy,
which authorize the commission to adopt rules necessary to
carry out its powers and duties under the Texas Water Code.
The amendment is also adopted under Texas Health and
Safety Code, §382.002, concerning Policy and Purpose, which
establishes the commission’s purpose to safeguard the state’s
air resources, consistent with the protection of public health,
general welfare, and physical property; §382.011, concerning
General Powers and Duties, which authorizes the commission
to control the quality of the state’s air; §382.012, concerning
State Air Control Plan, which authorizes the commission to
prepare and develop a general, comprehensive plan for the
control of the state’s air; §382.017, concerning Rules, which
authorizes the commission to adopt rules consistent with the
policy and purposes of the Texas Clean Air Act; and §382.202,
concerning Vehicle Emissions Inspection and Maintenance Pro-
gram, which authorizes the commission to establish vehicle fuel
content standards after January 1, 2004, as long as distribution
of LED as described in the SIP is not required prior to February
1, 2005. The amendment is adopted under federal mandates
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contained in 42 United States Code, §7410, that require states
to introduce pollution control measures in order to reach speci�c
air quality standards in particular areas of the state.

The adopted amendment implements Texas Water Code, §5.103
and §5.105, and Texas Health and Safety Code, §§382.002,
382.011, 382.012, 382.017, and 382.202.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702033
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-1966

CHAPTER 115. CONTROL OF AIR
POLLUTION FROM VOLATILE ORGANIC
COMPOUNDS
The Texas Commission on Environmental Quality (TCEQ
or commission) adopts new §115.110 and amendments to
§§115.112 - 115.117, 115.119, 115.541 - 115.547, and 115.549.
New §115.110 and amendments to §§115.112, 115.115 -
115.117, 115.119, and 115.541 - 115.547 are adopted with
changes to the proposed text as published in the December
29, 2006, issue of the Texas Register (31 TexReg 10525).
Amendments to §§115.113, 115.114, and 115.549 are adopted
without changes and will not be republished.

The amendments will be submitted to the United States Environ-
mental Protection Agency (EPA) as a revision to the state imple-
mentation plan (SIP).

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

On June 15, 2004, the Houston-Galveston-Brazoria (HGB)
ozone nonattainment area was classi�ed as a moderate nonat-
tainment area under the eight-hour national ambient air quality
standard (NAAQS) under the Federal Clean Air Act (FCAA)
Amendments of 1990 (42 United States Code (USC), §§7401
et seq.). For the HGB area, de�ned by Brazoria, Chambers,
Fort Bend, Galveston, Harris, Liberty, Montgomery, and Waller
Counties, the TCEQ has developed this eight-hour ozone
SIP revision in accordance with 42 USC, §7410. Hence, this
rulemaking and HGB SIP revision is part of the �rst step in
addressing the eight-hour ozone standard for the area.

The one-hour ozone NAAQS, which preceded the eight-hour
ozone standard, was revoked June 15, 2005 (69 FR 23951).
However, the one-hour ozone control strategies in the HGB area
will remain in place. This set of strategies will continue to reduce
the amount of ozone precursors and ozone in the HGB airshed.
On September 6, 2006 (71 FR 52656), EPA published approval
of the HGB nonattainment area’s one-hour ozone attainment
demonstration and associated rules. The approval was pub-
lished in six parts, covering the rules for the control of highly-re-
active volatile organic compounds (HRVOC), the HRVOC emis-

sion cap and trade (HECT) program, the mass emission cap and
trade (MECT) program for nitrogen oxides (NO

X
), the one-hour

ozone attainment plan, the emissions credit banking and trad-
ing program, and the discrete emission credit banking and trad-
ing program. For a more complete background on the one-hour
ozone SIP revisions please refer to Chapter 1 of the eight-hour
SIP revision that has been submitted for adoption concurrent
with this rule package (Project Number 2006-027-SIP-NR).

The rulemaking subjects owners or operators of volatile organic
compound (VOC) storage tanks, transport vessels, and marine
vessels located in the HGB eight-hour ozone nonattainment
area to more stringent control, monitoring, testing, recordkeep-
ing, and reporting requirements. The revised requirements have
been developed to reduce VOC emissions that have previously
been underreported in emissions inventories (EI).

The �rst Texas Air Quality Study (TexAQS 2000) measured am-
bient VOC concentrations in the Houston Ship Channel to be in
greater proportions to NO

X
emissions than what would be ex-

pected based on the reported point source emissions invento-
ries. Therefore, when TCEQ and its research partners began
TexAQS II in May 2005, one of the study’s primary goals was to
identify VOC emission sources that have been historically unre-
ported or underreported in the EI and could potentially be con-
tributing to the discrepancy between measured ambient concen-
trations and reported point source emissions.

TexAQS II remote sensing VOC project results indicate that cer-
tain types of storage tank emissions, including degassing, �ash,
and �oating roof landing loss emissions, generally have been
unreported in the EI. Recent data analysis, a �oating roof land-
ing loss emissions survey, and other TCEQ studies indicate that
these unreported emissions could total several thousand tons
per year (tpy); unreported or underreported �oating roof land-
ing loss emissions alone in the HGB area totaled approximately
7,250 tons in 2003. The rulemaking will help reduce emissions
from these sources as well as other sources of potentially un-
reported tank emissions, such as slotted guidepoles and other
tank �ttings.

SECTION BY SECTION DISCUSSION

Grammatical, style, and other non-substantive corrections are
made throughout the rulemaking to be consistent with Texas
Register requirements, to improve readability, and to conform
to the drafting standards in the Texas Legislative Drafting Man-
ual, August 2006. Such changes include appropriate and con-
sistent use of acronyms, section references, and certain termi-
nology such as "that" and "which" and "shall" and "must." These
changes are not discussed further.

Subchapter B, General Volatile Organic Compound Sources

Division 1, Storage of Volatile Organic Compounds

Adopted §115.110 adds ten de�nitions used in regulatory text.
Adopted §115.110(3) de�nes Incompatible liquid as the term is
used in §115.112(d)(2)(H)(ii). The de�nition is intended to allow
tank landings when necessary for change of service to a mate-
rial that would be contaminated by the previously stored mate-
rial. For example, a change in service to gasoline with a lower
Reid vapor pressure (RVP) that must be performed to comply
with applicable fuel requirements is considered an incompatible
liquid. The de�nition has been revised in response to comments
to specify that different chemical mixtures and different grades
of liquid material would also be considered incompatible liquids
if the liquid being introduced into the tank would be made unus-
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able for its intended purpose due to contamination from the previ-
ously stored liquid. Adopted §115.110(10) de�nes Tank battery
as the term is used in §115.112(d)(4) and (d)(5). In response
to comments, the de�nition has been modi�ed to clarify that a
collection of tanks at a pipeline breakout station, petroleum re-
�nery, or petrochemical plant is not considered to be a tank bat-
tery. In response to comments, de�nitions have been added for
the terms deck cover, pole �oat, pole sleeve, pole wiper, slot-
ted guidepole, internal sleeve emission control system, and �ex-
ible enclosure system. These de�nitions have been added to
clarify additional options for controlling emissions from slotted
guidepoles that have been incorporated into §115.112(d)(2)(G).
The commission has also added a de�nition for pipeline break-
out station because the term is used in clarifying the applicability
of requirements for control of �ash emissions in §115.112(d)(4)
and (5).

Adopted changes to §115.112 amend §115.112(a) to specify that
the existing requirements apply to the HGB area until January 1,
2009. Adopted changes also add subsection (d) to specify ad-
ditional requirements for storage vessels in the HGB area that
will take effect on January 1, 2009. In response to comment, the
phrase "beginning January 1, 2009," has been added to clarify
when the new requirements take effect. Adopted §115.112(d)(1)
speci�es the tank size and vapor pressure criteria that deter-
mine control requirements for tanks. These are the same criteria
and control requirements that are now effective in the HGB area.
These requirements are being moved to subsection (d) to be at
the same location as new provisions that will apply to tanks in
the HGB area.

Adopted §115.112(d)(2) changes the control requirements for
tank �ttings. In response to comments, rule language has been
changed to be more consistent with language in the EPA regula-
tions in 40 CFR Part 63, Subpart WW, National Emission Stan-
dards for Storage Vessels (Tanks) Control Level 2.

The proposed requirement in §115.112(d)(2)(A) that all open-
ings in an internal or external �oating roof except for automatic
bleeder vents, rim space vents, and roof drains must provide a
projection below the liquid surface and be equipped with a cover,
seal, or lid has been modi�ed. The requirements for all open-
ings except automatic bleeder vents (vacuum breaker vents) and
rim space vents to provide a projection below the liquid surface
is separate from the requirement for all openings except auto-
matic bleeder vents (vacuum breaker vents), rim space vents,
leg sleeves, and roof drains to be equipped with a cover. The
proposed wording would have incorrectly required the use of
covers on �xed roof support columns. The proposed wording
that the cover, seal, or lid must be equipped with a working gas-
ket and kept in a closed position (with no visible gaps) at all times
except when the opening is in actual use has been revised in re-
sponse to comments to specify that required deck covers must
be closed (with no gap of more than 1/8 inch) at all time, except
when they must be opened for access.

Adopted §115.112(d)(2)(B) speci�es that automatic bleeder
vents (also known as vacuum breaker vents) and rim space
vents must be equipped with a gasketed lid, pallet, �apper, or
other closure device and must be closed at all times except
when required to be open to relieve excess pressure or vacuum,
in accordance with the manufacturer’s design. The current rule
requires only that the automatic bleeder vents and rim space
vents be closed. In response to comments, the language has
been changed to allow use of a gasketed lid, pallet, �apper,
or other closure device instead of a working gasket. Also in

response to comments, language allowing automatic bleeder
vents to open in accordance with the manufacturer’s design has
been added. For convenience, the requirements for automatic
bleeder vents and rim space vents have been combined in
§115.112(d)(2)(B).

Section 115.112(d)(2)(C) has been revised in response to com-
ments to allow openings for �xed roof support columns to be
equipped with �exible fabric sleeve seals instead of deck covers.
Adopted §115.112(d)(2)(D) requires that any roof drain that emp-
ties into the stored liquid must be equipped with a slotted mem-
brane fabric cover or equivalent control. The current rule spec-
i�es the use of the slotted membrane fabric cover; the adopted
rule allows the use of other controls. EPA regulations allow con-
trols other than slotted membrane fabric covers. Other controls
can provide equivalent or superior emission reduction perfor-
mance. Examples include weighted ball or ball in cage type
controls. The adopted rule also speci�es that the requirement
does not apply to stub drains on internal �oating roof tanks. Stub
drains are found on internal �oating roof tanks that have bolted
decks. Their purpose is to allow stored liquid that collects on
the roof to drain back into the tank. Covers or other controls
on these stub drains would provide minimal, if any, reduction in
VOC emissions. In response to comments, the phrase "no visi-
ble gap" has been changed to "no gap of more than 1/8 inch."

Adopted §115.112(d)(2)(E) states that there must be no visible
holes, tears, or other openings in any seal or seal fabric. Adopted
§115.112(d)(2)(F) states that secondary seals on external �oat-
ing roof tanks must be rim-mounted and speci�es a maximum
allowable area of gaps between the secondary seal and the tank
wall. In response to comments, the phrase "with the exception
of gaps that do not exceed the following speci�cation" has been
added to clarify that a limited gap area is allowed.

Adopted §115.112(d)(2)(G) requires each slotted guidepole well
to be controlled. The quantities of emissions reduced would
depend on various factors including the tank size and material
stored. As an example, a 100-foot diameter external �oating roof
tank with 4,000,000-gallon capacity that stores gasoline with an
RVP of 9 pounds per square inch absolute (psia) and has 25
turnovers per year with an uncontrolled slotted guidepole would
emit 11.85 tpy VOC from the guidepole alone and 14 tpy total
VOC from the tank. The same tank with a controlled slotted
guidepole would have 4.5 tpy VOC from the guidepole alone
and 6.6 tons tpy total VOC emissions. For this case, controlling
the slotted guidepole would result in a 62% decrease in annual
VOC emissions from the guidepole and a 53% decrease in to-
tal annual tank VOC emissions. In response to comments, the
wording has been changed to allow additional control options for
slotted guidepoles consistent with the EPA regulations for tanks
in 40 CFR Part 63, Subpart WW, and the Storage Tank Emis-
sions Reduction Partnership Program (STERPP). These addi-
tional controls include a pole wiper and a pole �oat, a pole wiper
and a pole sleeve, an internal sleeve emission control system,
retro�t to a solid guidepole system, a �exible enclosure system,
and a cover over the external �oating roof. Emission calculations
using the EPA TANKS program indicate that emissions from a
slotted guidepole in a tank storing gasoline with an RVP of 10
psia could be reduced from 13.5 tpy down to 0.2 tpy by installing
a cover over the roof. The language in §115.112(d)(2)(G) has
also been revised to qualify that the controls for slotted guide-
poles are only required for external �oating roof tanks. Based on
the emission calculations, emissions from slotted guidepoles in
internal �oating roof tanks or domed external �oating roof tanks
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would be equivalent to emissions expected by installing slotted
guidepole controls on external �oating roof tanks.

Adopted §115.112(d)(2)(H) speci�es that a �oating roof must be
kept �oating on the liquid surface at all times except when it
must be supported by leg supports during initial �ll and other
limited circumstances. Instances when the roof is supported by
its legs are referred to as "landings." Adopted §115.112(d)(2)(H)
limits the circumstances under which tank landings are allowed
to times when the landing is necessary either to carry out in-
spections or maintenance, or to support a change in service
to a liquid that is incompatible with the previously stored liquid.
Change in service to gasoline with a lower RVP that must be
performed to comply with applicable fuel requirements is con-
sidered a change to a liquid that is incompatible with the pre-
viously stored liquid and would be allowed. Different chemical
mixtures and different grades of liquid material would also be
considered incompatible liquids if the liquid being introduced into
the tank would be made unusable for its intended purpose due
to contamination from the previously stored liquid. Tank land-
ings for the purposes of inventory control (also known as conve-
nience landings) would not be allowed unless vapors are routed
to a control device during the time that the roof is landed, or
landing emissions are within an emissions limit or cap estab-
lished under a 30 TAC Chapter 116 permit. Convenience land-
ings would also be allowed if sitewide landing emissions are less
than 25 tpy. Emissions from tank landings are higher than those
that would occur while the roof is �oating and have generally
not been included in EI. A recent survey by the Air Quality Di-
vision’s Industrial Emissions Assessment Section indicates that
an additional 7,250 tons from tank landings should have been
reported in 2003. The adopted rule helps to reduce these previ-
ously unreported emissions. Storage tanks with a capacity less
than 25,000 gallons and those storing material with a vapor pres-
sure less than 1.5 psia are not subject to the control require-
ments because such tanks are not required to be equipped with
�oating roofs. As an alternative to the adopted requirements of
§115.112(d)(2)(H)(i) - (iv), §115.112(d)(2)(H)(v) provides a com-
pliance option where a �oating roof storage tank emissions limit
or cap could be established in permits issued under 30 TAC
Chapter 116 to control �oating roof tank landing emissions along
with standing and working loss emissions from the tank. The
commission has recently established enforceable storage tank
emission caps with several independent, for-hire petroleum and
bulk liquid terminals in the HGB region and will allow opera-
tion under these caps to demonstrate compliance with the rules
for reducing emissions from tank landings. The emission lim-
its or caps enable these terminals to reduce landing emissions
through a combination of measures, including operational roof
landing restrictions where feasible, lowering of leg position to
minimize vapor space, restricting landed tank re�ll rates, de-
gassing with controls following landings, and new and emerg-
ing control techniques. In response to comments, the proposed
restriction specifying the cap could not include any increase in
emissions due to tank landings that would otherwise be prohib-
ited under §115.112(d)(2)(H)(i) - (iv) has been deleted. Also in
response to comments, §115.112(d)(2)(H)(vi) has been added to
allow facilities with sitewide landing emissions less than 25 tpy
to be exempt from the restrictions on tank landings. The mean-
ing of "initial �ll" in §115.112(d)(2)(H) has been clari�ed in re-
sponse to comments to indicate that re�lling a tank that has been
emptied, degassed, and cleaned according to the provisions of
Chapter 115, Subchapter F, Division 3, is allowed. The word "re-
quired" has been deleted from §115.112(d)(2)(H)(i) in response
to comments to clarify that landings are allowed for maintenance

performed according to company or site maintenance plans and
not just in response to regulatory requirements. The wording in
§115.112(d)(2)(H)(ii) has been revised in response to comments
to use the term "incompatible liquid" in §115.110. Also in re-
sponse to comments, §115.112(d)(2)(H)(iv) has been changed
to require control of VOC emissions until the roof is within 10%
by volume of being re�oated, instead of until the roof is com-
pletely re�oated. Commenters expressed concern that requiring
control until the roof was completely re�oated could result in liq-
uids being drawn into the control device and causing damage.

Adopted §115.112(d)(3) speci�es that vapor recovery systems
used as a control device must maintain a minimum control ef�-
ciency of 90%. This is the same requirement that currently ap-
plies.

Adopted §115.112(d)(4) speci�es that �ash emissions from
condensate storage tanks must be controlled if condensate
throughput for an individual tank or the collection of tanks in
a tank battery prior to custody transfer is greater than 1,500
barrels (63,000 gallons) per year, unless the owner or operator
demonstrates that the emissions from the individual tank or
the collection of tanks in the tank battery are less than 25
tpy. Adopted §115.112(d)(5) speci�es that �ash emissions
from crude oil or condensate storage tanks must be controlled
if uncontrolled VOC emissions from an individual tank at an
upstream oil or gas production site or a midstream pipeline
breakout station, or collectively from a tank battery at an up-
stream oil or gas production site, would be greater than 25 tpy.
This limit was proposed as §115.112(d)(4). The throughput limit
for condensate was added to the adopted rule as §115.112(d)(4)
for ease of enforcement. Using default emission factors de-
scribed later in this preamble, a throughput of 1,500 barrels
per year of condensate would be expected to have 25 tpy of
VOC emissions. If an owner or operator can demonstrate that
a condensate tank with throughput greater than 1,500 barrels
per year would have emissions less than 25 tpy, the tank would
not be subject to the �ash emission controls, as allowed under
the new exemption in §115.117(a)(9). Crude oil and condensate
typically contain dissolved gases that �ash as the pressure on
the liquid is reduced. For example, �ashing occurs when the
liquids are routed from a separator or other pressurized vessel
to an atmospheric storage tank. The �ashed gases may contain
VOC in addition to methane and ethane, and may also entrain
VOC from the stored liquid. In many cases, these gases can
be economically routed to a vapor recovery device so that the
energy content can be recovered for use at the production site
or the gas can be compressed and routed to the sales line. If
the volume of gas is suf�cient, the capital cost for these vapor
recovery devices can be repaid in a short time because of the
high economic value of the recovered gas. The 25 tpy threshold
for control was chosen because it de�nes the major source
level for severe nonattainment areas. The HGB area was clas-
si�ed as severe under the one-hour ozone standard before the
one-hour standard was replaced with the eight-hour standard.
The adopted 25 tpy threshold also represents the maximum
emission rate that a site would be authorized to operate under
a permit by rule (PBR). The 25 tpy threshold applies to an
individual tank or to an aggregation of tanks in a tank battery at
an oil and gas exploration and production site. Because �ash
emissions could occur from any of the connected tanks, the
adopted rule requires that the total emissions from all connected
tanks be considered in determining whether the 25 tpy threshold
is met. In response to comments, the commission has speci�ed
that the requirements for controlling �ash emissions apply only
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to tanks and tank batteries storing crude oil and condensate
prior to custody transfer at exploration and production sites
and to individual tanks at midstream pipeline breakout stations.
Crude oil and condensate stored at downstream sites such
as pipeline terminals, re�neries, or petrochemical plants may
be a source of �ash emissions, but in response to comments,
the commission has decided not to subject these downstream
sites to the new rule at this time because the test data and test
methods in support of the rule were designed to be used at oil
and gas production sites. The commission will continue to eval-
uate the extent of �ash emissions at downstream sites and may
regulate such emissions in the future. The adopted rule gives
several options for estimating the uncontrolled �ash emissions.
The methods are based on estimating an emission factor in
terms of pounds of VOC emitted per barrel (lb/bbl) of crude oil
or condensate produced. Railroad Commission regulations in
16 TAC §3.58(b) require producers to �le a monthly report of the
amount of oil, casing head gas, natural gas, and condensate
produced during the month. Owners or operators can use these
production records for the previous 12 months (rolling) along
with the emission factor to estimate the total VOC emissions.
The emission factor can be determined by direct measurement
of the gas over a 24-hour period. Gas volume can be measured
by manifolding all of the tanks together and using a device such
as a mass �ow meter or positive displacement meter. A sample
of the gas can be analyzed using Gas Processors Association
Method 2286, Tentative Method of Extended Analysis for Nat-
ural Gas and Similar Mixtures by Temperature Programmed
Gas Chromatography, or accepted EPA methods to measure
the composition of the �ashed vapors. These measurements
can be used to calculate the pounds of VOC emitted over the
24-hour measurement period. The pounds of VOC can then
be divided by the oil or condensate production rate in barrels
to determine the emission rate in pounds of VOC per barrel.
Instead of making direct measurements, the owner or operator
can use default emission factors of 33.3 lb/bbl of condensate or
1.6 lb/bbl of crude. These factors were determined in a study
titled VOC Emissions from Oil and Condensate Storage Tanks.
This study, conducted in 2006, was sponsored by the TCEQ
and the Houston Advanced Research Center (HARC) and is
identi�ed as project H51C. For crude oil, owners or operators
can use a chart found as Exhibit 2 of the EPA publication
Lessons Learned from Natural Gas STAR Partners: Installing
Vapor Recovery Units on Crude Oil Storage Tanks, October
2003, to estimate the volume of �ash gas per barrel of oil. The
VOC mass emission rate can then be determined by assuming
that the hydrocarbon vapors have a molecular weight of 34
pounds per pound mole and are 48% by weight VOC. These
values came from the HARC H51C study. Finally, the owner
or operator can use a computer simulation or other method
approved by the executive director to estimate �ash emissions.
These options are speci�ed to minimize the burden on own-
ers and operators to make direct measurements or complex
calculations. If the regulated entity chooses to make direct mea-
surements and they yield emission rates that are higher than
those determined by the default emission factors, EPA chart, or
simulation, or if computer simulation yields results higher than
the default emission factors or chart, the higher rates must be
used. In response to comments, rule language has been added
to §115.112(d)(5) to specify that the higher rates must be used.
The proposed rule only noted this restriction in the preamble.
The commission has deleted the proposed §115.112(d)(4)(E)
and combined the option to use a computer simulation with
the option to use another method approved by the executive

director. This language was previously in §115.112(d)(4)(F).
The accuracy of computer simulations is entirely dependent on
the accuracy of the inputs and the use of appropriate model
parameters. Regulated entities will still have the option to use
a computer simulation to estimate �ash emissions, but the use
must be pre-approved by the executive director to ensure that
the results are accurate. Staff of the Industrial Emissions As-
sessment Section who review such calculations for EI reporting
will review the simulation use.

Nothing in the adopted rule implies authorization of �ash emis-
sions. All emissions must be authorized according to a permit
or other authorization under 30 TAC Chapters 106 or 116. The
adopted rule regulates �ash emissions from crude oil and con-
densate storage at oil or gas production sites and pipeline termi-
nals. Flash emissions may also occur at storage terminals, re-
�neries, and petrochemical plants, and crude oil and condensate
are not the only sources of �ash emissions. Processes in petro-
leum re�neries and chemical plants can generate liquids con-
taining dissolved gases that will �ash when the liquid is routed
from higher pressure equipment to an atmospheric storage tank.
Although �ash emissions from these other liquids are not regu-
lated under the adopted rule, the commission is not implying that
these emissions are authorized. Methods speci�ed in the EPA
Compilation of Air Pollutant Emission Factors (AP-42) to calcu-
late emissions from storage tanks do not include emissions from
�ash. Unless these �ash emissions have been separately esti-
mated and included in best available control technology (BACT)
and health effects reviews during permitting, the emissions are
not authorized even if they are not expressly prohibited by regu-
lation in Chapter 115.

Adopted §115.115(c) speci�es appropriate measuring instru-
ments and test methods for determining �ash emissions if the
owner or operator chooses to demonstrate compliance with the
25 tpy limit by direct measurement. The use of a mass �ow me-
ter, positive displacement meter, or similar device must be used
for determining �ash gas �ow rate. Conventional pitot tube or
ori�ce plate techniques may not be appropriate for the relatively
low �ow rates from oil and condensate storage tanks. Flow
measurements must be made over a 24-hour period represen-
tative of normal operation to make sure that the measurements
capture emissions during a typical working cycle including
pumping into and out of the tanks. The language in §115.115(c)
has been changed to specify that at oil and gas production sites,
�ow measurements must be made while the producing wells
are operational. The proposed rule listed this requirement, but
the adopted language has been changed to clarify that it applies
to measurements made at oil and gas production sites and not
to measurements made at pipeline breakout stations that could
be at some distance from the producing wells. Gas composition
must be determined using Gas Processors Association Method
2286, Tentative Method of Extended Analysis for Natural Gas
and Similar Mixtures by Temperature Programmed Gas Chro-
matography, or approved EPA test methods. The listed test
methods have been changed since proposal to include standard
EPA test methods for the determination of VOC composition in
addition to the Gas Processors Association Method 2286.

In response to comments, the term "reportable emissions" in
§115.116(a) has been replaced with the term "emissions inven-
tory reportable emissions" to avoid confusion with the use of the
term "reportable emissions" as used in the general air quality
rules in 30 TAC Chapter 101.
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Adopted §115.116(c)(1) speci�es that owners or operators of
storage tanks that are not required to be equipped with a �oat-
ing roof or vapor recovery system because the vapor pressure
of the stored material is less than 1.5 psia shall keep records of
the material stored and the vapor pressure. These records are
necessary to document that material stored in �xed roof tanks
meets the criteria for exemption from control requirements. In
response to comments, the wording "length of time material is
stored" has been replaced with the more precise wording "start-
ing and ending dates when the material is stored." Commenters
had expressed confusion over the meaning of the phrase.

Adopted §115.116(c)(2) speci�es that owners or operators of
crude oil or condensate storage tanks with �ash emissions shall
keep records to verify that emissions from these tanks are be-
low the 25 tpy criteria for exemption from control requirements.
Records must be suf�cient to allow investigators to determine
whether �ash emissions have been calculated by an appropri-
ate method. If a computer simulation is used, records of the in-
put and output must be retained. In response to comments, the
wording has been changed to clarify that the requirements ap-
ply only to tanks or tank batteries at exploration and production
sites or to tanks at pipeline breakout stations. Also in response
to comments, the requirement to project emissions for the next
year upon request has been deleted.

The adopted amendment to §115.117(a)(2) speci�es that in the
HGB area, the storage of crude oil and condensate prior to cus-
tody transfer in tanks with capacity less than 210,000 gallons
will no longer be exempt from the control requirements of Sub-
chapter B, Division 1 after January 1, 2009. The VOC emissions
from such tanks at oil and gas production sites (especially emis-
sions arising from �ashed gases) have been found to be a sig-
ni�cant source of VOC emissions and have previously not been
reported.

A new exemption §115.117(a)(9) has been added to specify that
if an owner or operator can demonstrate that a condensate tank
with throughput greater than 1,500 barrels per year would have
emissions less than 25 tpy, then the tank would not be subject
to the �ash emission controls in §115.112(d)(4).

Adopted §115.119(c) speci�es that compliance with the require-
ments of §§115.112(d), 115.115(c), and 115.116(c) must occur
by January 1, 2009, as part of the effort to address the eight-
hour ozone standard for the HGB area. However, if compliance
with the new requirements would necessitate emptying and de-
gassing the tank, compliance would not be required until the next
time the tank is emptied or degassed but not later than January
1, 2017. Additional emissions that would arise from emptying
and degassing a tank could negate the bene�t of the emission
controls and so would not be required solely for the purpose of
installing controls. Because tanks are generally taken out of ser-
vice at least once every ten years, the controls must be installed
no later than ten years from the date these rules are adopted.
The delay in compliance would apply only to the installation of
equipment; monitoring and recordkeeping requirements must be
observed beginning January 1, 2009. Regulated entities that use
the delay of compliance provision should be prepared to justify
why tank emptying and degassing was necessary to comply with
the rules. Tanks with a nominal capacity less than 210,000 gal-
lons (794,850 liters) storing crude oil and condensate prior to
custody transfer that were previously exempt must comply by
January 1, 2009. Since proposal, wording has been added to
clarify that these tanks must comply by January 1, 2009, regard-

less if compliance would require emptying and degassing the
tank.

Subchapter F, Miscellaneous Industrial Sources

Division 3, Degassing or Cleaning of Stationary, Marine, and
Transport Vessels

The adopted change to §115.541(a)(1) speci�es that after Jan-
uary 1, 2009, the degassing control requirements will apply to
storage tanks in the HGB area with a nominal capacity of 75,000
gallons or greater storing materials with a true vapor pressure
greater than 2.6 psia or to storage tanks with a nominal capac-
ity of 250,000 gallons or more storing material with a true vapor
pressure of 0.5 psia or greater. The current rule mandates de-
gassing controls only to storage tanks with a nominal capacity
of one million gallons or more. The EI database has records of
more than 950 �oating roof storage tanks with capacity between
75,000 and one million gallon capacity that could be required to
employ vapor recovery during tank degassing under the adopted
rule. There are also more than 3,000 �xed roof storage tanks in
this size range, but an unknown number of these storage tanks
store materials with a vapor pressure less than 2.6 or 0.5 psia
and will not be subject to the adopted degassing requirement.
Degassing emissions from these smaller storage tanks can be
abated with technology similar to that used for larger tanks. The
size and vapor pressure criteria for determining which storage
tanks are subject to the degassing control requirements were
changed since proposal in response to comments and subse-
quent cost effectiveness calculations by staff.

The adopted change to §115.542(a)(5) speci�es that the current
control requirements apply in the HGB area only until January 1,
2009. Adopted §115.542(a)(6) speci�es new criteria for control
of degassing vapors from storage tanks and transport vessels
in the HGB area. The change requires that vapors be vented to
a control device until the VOC concentration of the vapors is re-
duced to less than 34,000 ppm by volume (ppmv) as methane or
to less than 50% of the lower explosive limit (LEL). The current
rules specify the 34,000 ppmv concentration as one criterion for
determining when vapors can be vented to the atmosphere but
also allow venting after a turnover of four vapor space volumes
has occurred. If the storage tanks are drained dry and if the
�ow of displacement gases is measured properly, four turnovers
would generally be suf�cient to reduce VOC concentrations to
less than 34,000 ppmv. If liquid remains in the bottom of the stor-
age tank or transport vessel, as commonly occurs due to irregu-
larities in the vessel surface, the remaining liquid would continue
to be a source of VOC emissions after the four turnover criterion
has been satis�ed. The adopted rules remove the option to vent
to atmosphere after a turnover of four vapor space volumes has
occurred. Dilution from ventilation gas used to sweep the vapor
space within the vessel could also cause a reading of 34,000
ppmv VOC to be reached temporarily, but if liquid remains in the
storage tank the concentration could again rise when the �ow of
ventilation gas ceases. The adopted revision requires continued
control of the vapors until the VOC concentration decreases to
below 34,000 ppmv or a reading of less than 50% is obtained
on an LEL meter. The concentration must be rechecked period-
ically while the tank is vented to the atmosphere to ensure that it
remains below 34,000 ppmv or 50% LEL. If ventilation is continu-
ous, the concentration must be measured at least once every 12
hours. If ventilation ceases for more than four hours, the concen-
tration must be rechecked before the tank is reopened. The 50%
LEL criterion was added in response to comments. The VOC
concentration equivalent to 50% LEL is less than 34,000 ppmv
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and therefore is an acceptable criterion to determine when de-
gassing vapors can be emitted to atmosphere. Also in response
to comments, language has been added to specify that the con-
centration measurements are no longer required after �ve con-
secutive readings less than 34,000 ppmv or less than 50% LEL
have been obtained.

The adopted change to §115.542(b)(4) speci�es that the stated
control requirements apply in the HGB area only until January
1, 2009. Adopted §115.542(b)(5) speci�es new criteria for con-
trol of degassing vapors from marine vessels in the HGB area.
The change requires vapors to be vented to a control device un-
til the VOC concentration of the vapors is reduced to less than
34,000 ppmv as methane or 50% LEL. The current rules spec-
ify this concentration as one criterion for determining when va-
pors may be vented to the atmosphere but also allow venting
after a turnover of four vapor space volumes has occurred. The
adopted rules remove the option to vent to atmosphere after a
turnover of four vapor space volumes has occurred. This change
is being adopted for degassing vapors from marine vessels for
the same reasons discussed for the adopted §115.542(a)(6) for
storage tanks and transport vessels. The 50% LEL criterion has
been added to the rule because the commission has speci�ed
that an equivalent LEL percentage can be used to determine
when degassing need no longer be controlled for storage tanks.
The current rule in §115.542(b)(4) uses 20% of the LEL as one
of the criteria for when marine vessels may be vented to the at-
mosphere. This requirement was not changed because it ap-
plies to sources in the Beaumont-Port Arthur area as well as
(until January 1, 2009) sources in the HGB area. The revised
§115.542(b)(5) speci�es 50% of the LEL to be consistent with
the value used in §115.542(a)(6) for storage tanks and transport
vessels. Because the LEL criterion is an option to allow �ex-
ibility in measurement methods, using 50% instead of 20% in
§115.142(b)(5) will not allow an increase in VOC emissions over
those allowed under §115.542(b)(4).

Adopted §115.545(11) speci�es the methods that must be used
to measure the VOC concentration of the storage vessels, trans-
port vessels, or marine vessels to determine when the vapors
can be vented to the atmosphere instead of to a control device.
In response to comments, several additional analytical meth-
ods have been speci�ed to allow �exibility for the concentration
measurements. However, the large potential variability in chem-
ical composition of stored liquids necessitates carefully selecting
and implementing the analytical method according to the precise
chemical and physical circumstances occurring at the time of
the measurement. Thus, the commission requires that suf�cient
records and other information be maintained to show that the al-
ternative method used completely meet the needs of the speci�c
instance. Examples of such records are maintenance and cal-
ibration records of all equipment, training records of equipment
operators, and a written sampling plan for each instance com-
plete with data quality objectives and QA/QC measurement pa-
rameters. The measurement should be made at the head space
of the vessel, as close as possible to the tank bottom to ensure
that the concentration measurement is representative of actual
conditions, but the measurements should be made at a safe lo-
cation.

Adopted §115.546(1)(D) speci�es that records of the VOC con-
centration measurements required by §115.542(a)(6) and (b)(5)
must be maintained. The records are necessary to document
that degassing vapors are routed to a control device until they
reach the criteria to be released to the atmosphere.

A change to §115.547(2) is adopted to state that after January 1,
2009, storage tanks in the HGB area with a nominal capacity of
less than one million gallons but greater than or equal to 250,000
gallons or with a nominal capacity of greater than or equal to
75,000 gallons storing material with vapor pressure greater than
2.6 psia will no longer be exempt from the requirements to con-
trol degassing emissions. As discussed earlier in this preamble,
degassing emissions from these smaller tanks can be controlled
with technology similar to that used to control degassing emis-
sions from the larger tanks. The commission revised the exemp-
tion level in response to public comments.

The words "causes" and "prevents" are added to §115.547(4) so
that the text more clearly expresses the intended meaning of the
exemption.

Adopted §115.549(d) speci�es that compliance with the new and
revised requirements must occur by January 1, 2009, as part of
the effort to address the eight-hour ozone standard for the HGB
area.

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION

The commission reviewed the adopted rulemaking action in light
of the regulatory analysis requirements of Texas Government
Code, §2001.0225, and determined that the rulemaking action
does not meet the de�nition of a "major environmental rule" as
de�ned in that statute. A "major environmental rule" is a rule
the speci�c intent of which is to protect the environment or re-
duce risks to human health from environmental exposure and
that may adversely affect in a material way the economy, pro-
ductivity, competition, jobs, the environment, or the public health
and safety of the state or a sector of the state. The primary pur-
pose of this adopted rulemaking action is to require owners or
operators of VOC storage tanks, transport vessels, and marine
vessels located in the HGB eight-hour ozone nonattainment area
to better control their storage and degassing operations, thereby
reducing VOC emissions. The adopted rules assist in identifying
previously unreported emissions, and reducing them appropri-
ately. It is anticipated that this adopted rulemaking will positively
affect human health and the environment, and not adversely af-
fect the economy or productivity in any material manner. More-
over, the adopted rules will improve air quality and make positive
progress towards attainment of the HGB eight-hour ozone stan-
dard. Therefore, the adopted rulemaking does not constitute a
major environmental rule, and thus is not subject to a formal reg-
ulatory analysis.

In addition, this adopted rulemaking does not meet any of the
four applicability criteria of a "major environmental rule" as de-
�ned in the Texas Government Code. Texas Government Code,
§2001.0225 applies only to a major environmental rule the result
of which is to: 1) exceed a standard set by federal law, unless the
rule is speci�cally required by state law; 2) exceed an express re-
quirement of state law, unless the rule is speci�cally required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a speci�c state law.

The rulemaking action, which is designed to reduce VOC emis-
sions that have previously been underreported in EI, does not
exceed an express requirement under federal or state law. Fur-
thermore, there is no contract or delegation agreement that cov-
ers the topic that is the subject of this action. Finally, this rule-
making action was not developed solely under the general pow-
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ers of the agency, but is authorized by speci�c sections of Texas
Health and Safety Code, Chapter 382 (also known as the Texas
Clean Air Act), and the Texas Water Code, which are cited in
the STATUTORY AUTHORITY section of this preamble, includ-
ing Texas Health and Safety Code, §§382.011, 382.012, and
382.017. Therefore, the adopted rulemaking does not exceed
a standard set by federal law, exceed an express requirement of
state law, exceed a requirement of a delegation agreement, nor
is adopted solely under the general powers of the agency.

Based upon the foregoing, this rulemaking action is not subject
to the regulatory analysis provisions of Texas Government Code,
§2001.0225.

TAKINGS IMPACT ASSESSMENT

Under Texas Government Code, §2007.002(5), "taking" means
a governmental action that affects private real property, in whole
or in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or §17 or §19, Article I, Texas Con-
stitution; or a governmental action that affects an owner’s private
real property that is the subject of the governmental action, in
whole or in part or temporarily or permanently, in a manner that
restricts or limits the owner’s right to the property that would oth-
erwise exist in the absence of the governmental action; and is
the producing cause of a reduction of at least 25% in the market
value of the affected private real property, determined by com-
paring the market value of the property as if the governmental
action is not in effect and the market value of the property deter-
mined as if the governmental action is in effect.

The commission completed a takings impact assessment for the
adopted rules. The adopted rules will not affect private real
property in a manner that would require compensation to pri-
vate real property owners under the United States Constitution
or the Texas Constitution. The adoption also will not affect pri-
vate real property in a manner that restricts or limits an owner’s
right to the property that would otherwise exist in the absence of
the governmental action. Therefore, the adopted rules will not
cause a taking under Texas Government Code, Chapter 2007.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined that this rulemaking action relates
to an action or actions subject to the Texas Coastal Manage-
ment Program (CMP) in accordance with the Coastal Coordina-
tion Act of 1991, as amended (Texas Natural Resources Code,
§§33.201 et seq.), and the commission rules in 30 TAC Chap-
ter 281, Subchapter B, concerning Consistency with the Texas
Coastal Management Program. As required by §281.45(a)(3)
and 31 TAC §505.11(b)(2), relating to Actions and Rules Subject
to the Coastal Management Program, commission rules govern-
ing air pollutant emissions must be consistent with the applica-
ble goals and policies of the CMP. The commission reviewed this
action for consistency with the CMP goals and policies in accor-
dance with the rules of the Coastal Coordination Council, and de-
termined the action is consistent with the applicable CMP goals
and policies. The CMP goal applicable to this rulemaking action
is the goal to protect, preserve, and enhance the diversity, qual-
ity, quantity, functions, and values of coastal natural resource
areas (31 TAC §501.12(l)). No new sources of air contaminants
will be authorized and the adopted rules will maintain at least the
same level of or increase the level of emissions control as the ex-
isting rules. The CMP policy applicable to this rulemaking action

is the policy that commission rules comply with federal regula-
tions in 40 CFR, to protect and enhance air quality in the coastal
areas (31 TAC §501.32). This rulemaking action complies with
40 CFR Part 51, Requirements for Preparation, Adoption, and
Submittal of Implementation Plans. Therefore, in accordance
with 31 TAC §505.22(e), the commission af�rms this rulemaking
action is consistent with CMP goals and policies.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

The requirements of Chapter 115 are applicable requirements of
30 TAC Chapter 122. Owners or operators of sites subject to
the Federal Operating Permit Program will be required to obtain,
revise, reopen, and renew their Federal Operating Permits, as
appropriate, in order to include the requirements of this adopted
rulemaking.

PUBLIC COMMENT

The commission held public hearings on this proposal at the
following times and locations: January 29, 2007, 2:00 p.m. and
6:00 p.m., Houston-Galveston Area Council, 3555 Timmons
Lane, Houston; January 31, 2007, 7:00 p.m., J. Erik Jonsson
Central Library Auditorium, 1515 Young Street, Dallas; February
1, 2007, 2:00 p.m., Arlington City Hall Council Chambers, 101
W. Abrams Street, Arlington; February 1, 2007, 6:00 p.m.,
Midlothian Conference Center, 1 Community Circle, Midlothian;
February 6, 2007, 2:00 p.m., Longview Public Library, 222 W.
Cotton Street, Longview; and February 8, 2007, 2:00 p.m.,
Texas Commission on Environmental Quality, Building E, Room
201S, 12100 Park 35 Circle, Austin.

The commission received comments from Baker Botts L.L.P. on
behalf of the 8-Hour Ozone SIP Coalition (EOSIPC), Associa-
tion of Electric Companies of Texas, Inc. (AECT), Celanese,
Ltd., CEMA Solutions, Inc. (CEMA), Coalition of Manufactur-
ers for Air Quality (COMAQ), Dow Chemical Company (Dow),
Energy Business, Inc. (EBI), GEM Mobile Treatment Services,
Inc. (GEM), Galveston-Houston Association for Smog Preven-
tion (GHASP), Harris County Public Health & Environmental Ser-
vices (HCPHES), Houston-Sierra Club (HSC), Marathon Pipe
Line (MPL), Mothers for Clean Air (MFCA), Remediation Ser-
vice, Int’l (RSI), Texas Chemical Council (TCC), Texas Oil & Gas
Association (TxOGA), Baker Botts L.L.P. on behalf of Texas Ter-
minal Operators Group (TTO), United States Environmental Pro-
tection Agency Region 6 (EPA), and one individual. State Repre-
sentative Ana E. Hernandez of District 143, State Representative
Jessica Farrar of District 148, and Mayor Bill White of Houston
jointly with County Judge Robert Eckels of Harris County submit-
ted comments on the SIP that did not have speci�c comments
on the proposed rules.

The commenters suggested modi�cations to the proposed rules
as stated in the RESPONSE TO COMMENTS section of this
preamble.

RESPONSE TO COMMENTS

The EPA requested that the commission provide a legend or ex-
planation that clari�es the symbols used to identify changes that
will be made to the rule.

The commission used Texas Register format to indicate changes
to the rule. In the proposal, new rule language was shown in
underline, and rule language to be deleted was in brackets.

Celanese endorsed the comments provided by the TCC.
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The commission acknowledges Celanese’s endorsement of the
comments provided by the TCC.

The AECT and EOSIPC expressed support for the process the
agency has used to select the proposed control strategies and
the conclusions reached. The EOSIPC and TxOGA also ex-
pressed support for the proposal with the technical corrections
submitted by its members comments, and AECT, Dow, EOSIPC,
and TCC stated that these control strategies will result in addi-
tional progress towards attainment of the eight-hour ozone stan-
dard in the HGB area.

The commission appreciates the support.

The EPA and RSI expressed support for the agency’s efforts
to expand controls and reduce VOC emissions within the HGB
area. EBI stated that accounting for storage and transport emis-
sions sources is "very good stewardship."

The commission appreciates the support.

The EOSIPC expressed support for the commission’s ongoing
work to incorporate the �ndings of the TexAQS II �eld study
into the development of new modeling episodes that occurred
in 2005 and 2006.

Both the TCC and Dow support the development of a new mod-
eling episode that incorporates the TexAQS II �eld study results.
Dow additionally suggested that the TCEQ should consider infor-
mation resulting from industry-sponsored research projects that
show point source emissions from the HGB perimeter counties
have little effect on key air quality monitors in Harris County.

The commission appreciates the support for the technical work
completed to date. The TCEQ has, and will continue, to review
and analyze other technical studies as it moves forward with de-
velopment of a new modeling episode and development of ap-
propriate control strategies for the HGB area.

Both the AECT and COMAQ encouraged the agency to con-
sider the primary reason the HGB area cannot attain the eight-
hour ozone standard by the deadline is due to NO

X
and VOC

emissions from on-road and off-road mobile sources, marine
vessels, and other federally regulated sources. The COMAQ
stated that NO

X
emissions from such sources are estimated to

comprise about 54% of the 2009 NO
X

emissions inventory for
the HGB area. The EOSIPC asserted that agency photochem-
ical modeling demonstrates that on-road and non-road mobile
source emissions reductions constitute the most effective path
toward the HGB area achieving attainment. The COMAQ and
EOSIPC stated that signi�cant progress towards attainment in
the HGB area cannot be realized before substantial reductions
are made in mobile source emissions. COMAQ further noted the
TCEQ does not have the authority to regulate emissions from
federally regulated sources. The TCC and Dow encouraged
the commission to continue promoting voluntary programs like
TERP to accelerate mobile source emission reductions. AECT
and COMAQ expressed support for additional legislative fund-
ing for the TERP program. COMAQ additionally commented
that the agency should emphasize that TERP has resulted in
about 22 tpd of NO

X
and VOC emission reductions from on-road

and non-road sources in the HGB area. The AECT suggested
the commission continue to encourage the EPA to take all ap-
propriate measures to accelerate reductions of NO

X
and VOC

emissions from on-road and non-road mobile sources, marine
vessels, and other federally regulated emission sources in the
HGB area. The AECT suggested the commission encourage
and support programs and initiatives that will reduce NO

X
and

VOC emissions from on-road and non-road mobile sources in
the HGB area even if the measures cannot be used for emission
reduction credits in the SIP.

The issues brought up in these comments are beyond the scope
of this rulemaking. The purpose of this rule project is to decrease
VOC emissions from industrial point sources that have been pre-
viously unreported or underreported to the TCEQ and to provide
better recordkeeping and reporting to formulate a more accurate
inventory and enable more accurate modeling for future SIP de-
velopment.

The COMAQ encouraged the TCEQ to continue to emphasize
the following facts and to use these facts in the development
of the HGB eight-hour ozone SIP rules: (1) emissions of NO

X

and VOC (including HRVOC) from industrial point sources have
been signi�cantly reduced since 2001; and (2) TCEQ photo-
chemical modeling indicates additional NO

X
and VOC (includ-

ing HRVOC) emissions reductions from point and area sources
in the HGB area will not bring the area into attainment with the
eight-hour ozone standard. The EOSIPC stated that since 2001,
its member companies have invested over two billion dollars in
state-of-the-art emissions controls that have reduced ozone pre-
cursor emissions; the results of these investments are evident in
the ambient air. Additionally, the EOSIPC asserts that indepen-
dent scienti�c studies show that the current control strategies
are reducing ozone. These decreases have occurred before the
full implementation of the current point source NO

X
and HRVOC

emissions control strategy that was adopted in 2004 and will be
fully implemented in 2007.

The commission acknowledges the efforts that have been made
by industrial point sources in the HGB area to reduce emissions.
The purpose of this rule package is to reduce emissions of VOC
that have been previously unreported or underreported in the EI
and therefore not considered in modeling exercises to determine
the most effective control measures to reduce ozone. Additional
emission reductions from across the broad spectrum of sources
may be needed to reduce ozone levels enough to meet the eight-
hour standard.

The TTO requested that the commission make changes to the
proposed rule to address market realities that for-hire terminals
face. HSC noted that under "Potentially Controversial Matters"
in the Executive Summary for the HGB VOC rules TCEQ stated,
"Representatives of terminal operators oppose the prohibition
of convenience tank landings." HSC expressed objection that
TCEQ was allowing the regulated community to "call the shots"
about rule development.

The commission has made some changes to the proposed
rule as a result of the TTO comments, as discussed in the
Response to Comments section of this rulemaking. The refer-
ence to the opposition of terminal owners and operators to the
prohibition of convenience landings was intended only to alert
the commissioners to communications that had been received
before the formal rule proposal. The prohibition was included
in the proposed rule, but after further discussion and research,
§115.112(d)(2)(H)(v) and (vi) allow for convenience landings if
emissions are authorized under a permit limit or emission cap
in a permit issued under 30 TAC Chapter 116 or if site-wide
emissions from tank roof landings are less than 25 tpy.

Both GHASP and HSC requested that the VOC rules be made
more stringent because TCEQ has not been able to document
suf�cient VOC emission reductions to show attainment of the
ozone standard by 2010. Similarly, an individual commenter en-
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couraged the commission to place more stringent controls on
storage tank emissions.

Photochemical modeling has shown that VOC reductions alone
would not be suf�cient to allow the HGB area to attain the eight-
hour ozone standard by 2010. The commission’s responses to
the commenters’ speci�c suggestions for making the VOC rules
more stringent are detailed elsewhere in this document.

GHASP asserted that the only new control measures in the
8-hour ozone SIP are enhancements to on-road and non-road
NO

X
emissions controls and encouraged the agency to adopt ad-

ditional control measures. GHASP speci�cally encouraged the
agency to consider measures that would expand the monitoring
network, track emissions events and predict future emissions
event impacts, incorporate reactivity based strategies such as
trading of HRVOC and/or other VOC emissions, and control
wastewater and other industrial VOC sources. GHASP stated
that the HGB area needs every possible emissions reduction to
achieve attainment and generally favors industrial controls �rst,
followed by diesel source controls.

The commission appreciates the comment but the suggestions
are outside the scope of this rulemaking and therefore no
changes were made to the Chapter 115 rules as a result of
this comment. The commission considered developing rules
to require more stringent controls for wastewater facilities, but
concluded that more information is needed to quantify poten-
tially underreported emissions before effective rules can be
developed.

MFCA speci�cally suggested increasing VOC reductions from
large industrial sources in the HGB area by 95% or more, and
both MFCA and GHASP suggested establishing controls on
other VOC in addition to HRVOC in the HGB area. Additionally,
GHASP encouraged the agency to consider measures that
concomitantly reduce pollutants that pose additional risks, such
as air toxics and particulates.

The commission appreciates the comments but the suggestions
are outside the scope of this rulemaking and therefore no
changes were made to the Chapter 115 rules as a result of
these comments.

HCPHES expressed support for the amendments to Chapter 115
to reduce VOC emissions from storage and degassing opera-
tions in the HGB area. The HCPHES suggested adopting and/or
implementing various rules adopted by other states to reduce
VOC content in solvents, paints, and various household and cos-
metic products. The HCPHES also suggested expanding the
HRVOC regulations beyond Harris County and adding to the list
of chemicals subject to the HRVOC rules.

The commission appreciates the comment in support of the
Chapter 115 rules and the suggestions for additional control
measures to reduce VOC emissions. The rule sections asso-
ciated with the HCPHES suggestions are beyond the scope
of this rulemaking and therefore no changes have been made
to the rule based on the comments. Furthermore, the EPA is
scheduled to adopt more stringent VOC content limits in paints
and various household and cosmetic products in November
2007.

HSC commented that the rule changes for storage tanks, de-
gassing, and �ash emissions should be applied statewide.

Extending coverage of these rules to the entire state is beyond
the scope of this rulemaking. Because the proposal only applied
the rule changes to the HGB area, affected parties in other areas

of the state have not received proper notice of the changes and
would not have an opportunity to comment. The commission
may consider extending coverage of the rule amendments in a
future rulemaking.

EBI objected to the adoption of the rule language prior to
determining the resolution of the Texas Petrochemical situation
with the city of Houston. EBI recommended the commission
expressly notify the city of Houston of the intended purpose
of the regulations and suggested adding a quali�er to the rule
language specifying the rule does not apply to the foregoing
situation.

The city of Houston is aware of the proposed rule language, as
evidenced by comments made by the mayor of Houston on the
SIP proposal. The commission has made no changes to the rule
as a result of this comment.

HSC expressed disagreement with the statements in the Exec-
utive Summary for the HGB VOC rules concerning enforcement
responsibilities. HSC further expressed concern that new TCEQ
regulations in the past have created greatly increased workloads
for investigators and requested that the commission document
how many more investigations and investigator hours will be re-
quired to implement these rules. EBI expressed concerns about
the commission’s lack of enforcement of the regulations the com-
mission promulgates.

The proposed increased stringency of rules for tanks does not
require additional inspections, just changes in compliance crite-
ria. The changes to the degassing rules would affect additional
sources, but degassing is done infrequently. The requirements
for control of �ash emissions would impose new requirements at
sites that are already subject to other commission rules for per-
mitting and emissions inventory reporting but may not be com-
plying with these requirements due to underestimation of �ash
emissions. The recordkeeping requirements of the new rules
could aid investigators in determining whether facilities are in
compliance with existing rules.

GEM suggested clarifying whether the term "storage vessel"
used in the proposed rule text refers to "storage tanks."

The term "storage vessel" as used in the rule includes "stor-
age tanks." Most instances of the term "storage vessel" in the
adopted rule have been changed to "storage tank."

EBI suggested the Chapter 115 rule language be revised to dis-
tinguish between VOC and NMVOC. EBI recommended clarify-
ing that the rule applies to storage for VOC and NMVOC or limit
the rule solely to crude and natural gas tanks and then propose
a separate rule for NMVOC.

The de�nition of VOC in 30 TAC §101.1 (relating to De�nitions)
excludes methane and other compounds determined by the EPA
to have a negligible contribution to tropospheric ozone formation.
Therefore, the suggested change is not necessary.

COMAQ, TCC, TTO, and Dow suggested including in §115.110
de�nitions of the following terms as they are de�ned by the EPA
in 40 CFR §63.1061: pole �oat, pole sleeve, pole wiper, and
slotted guidepole. The TTO suggested also adding the following
de�nitions: deck cover, external �oating roof tank cover, �exible
enclosure system, internal sleeve emission control system.

The commission has added de�nitions for the terms deck cover,
pole �oat, pole sleeve, pole wiper, slotted guidepole, �exible en-
closure system, and internal sleeve emission control system as
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requested. A de�nition for external �oating roof tank cover was
not added because it was not necessary.

Dow suggested the TCEQ expand the de�nition of "incompati-
ble liquid" in §115.110 to include (1) liquids that have different
chemical mixtures and cannot be mixed due to product qual-
ity speci�cations and (2) different grades of liquid materials that
cannot be mixed due to product quality speci�cations. In addi-
tion, Dow suggested that theses de�nition changes should be
considered acceptable in §115.112(d)(2)(H)(ii). Dow also sug-
gested that any liquid or fuel with a different speci�cation should
be considered as an incompatible liquid for the purposes of the
rule. The TTO suggested the rule language in §115.110(1) be
revised to read "incompatible liquid--a liquid that is a different
chemical compound, a fuel with different regulatory speci�ca-
tions, or any liquid that is otherwise compatible but for commer-
cial contractual reasons." The TCC suggested the term "incom-
patible" should recognize the following additional scenarios: a
liquid material that would contaminate or signi�cantly change the
quality of a future stored material, any liquid or fuel with different
product speci�cations.

The commission has revised the de�nition to include different
chemical mixtures or different grades of liquid material that would
be unusable for its intended purpose due to contamination from
the previously stored liquid. Minor differences in product quality
speci�cations or materials owned by different customers are not
intended to be covered under the de�nition, or the de�nition of
incompatible liquid would be so broad as to be practically unen-
forceable. The commission notes that facilities have the option
to authorize landing emissions under a cap or emissions limit
under a Chapter 116 permit or a 25 tpy exemption as allowed in
§115.112(d)(2)(H)(v) and (vi).

The TxOGA expressed support for the de�nition of "incompati-
ble liquid" in §115.110(1). The TCC agreed with the concept of
allowing �oating roof landings to support a change in service to
a liquid that is incompatible with the previously stored liquid.

The commission appreciates the support.

The TxOGA and TCC suggested the de�nition of "tank battery"
in §115.110(2) be changed to read "Exploration and Production
Tank Battery--A collection of equipment at an exploration and
production site used to separate, treat, store, and transfer crude
oil, condensate, natural gas, and produced water."

Instead of making the change as suggested, the commission is
changing the de�nition to specify that a collection of tanks at a
pipeline breakout station, petroleum re�nery, or petrochemical
plant is not considered to be a tank battery. The commission
has also changed §115.112(d)(4) and (5) to specify that control
of �ash emissions is required only for crude oil or condensate
storage prior to custody transfer or at a pipeline breakout sta-
tion. With these changes, the �ash emission control require-
ments would apply to individual tanks or the collection of tanks
at an oil and gas exploration and production site and to indi-
vidual tanks at a pipeline breakout station. The requirements
would apply to upstream and midstream operations but not to
downstream operations such as crude oil and condensate stor-
age at pipeline terminals, petroleum re�neries, or petrochemical
plants. The commission will continue to evaluate the extent of
�ash emissions at the downstream operations and may take ac-
tion to regulate these sources at a later time.

HSC requested that the minimum control ef�ciency in
§115.112(a)(3) and (d)(3) be increased from 90% to 95%.

The commission made no changes to the rule as a result of this
comment. The focus of the rulemaking project was to effect real
reductions in VOC emissions. Although the rule only requires a
control ef�ciency of 90%, many of the control devices in use in
fact reduce emissions by 95% or more.

HSC requested that the rules in §115.112(b) and (c) for Gregg,
Nueces, Victoria, Aransas, Bexar, Calhoun, Matagorda, San
Patricio, and Travis Counties be changed to be as stringent as
those for the HGB area. HSC also requested that all references
in §115.112(c)(1), Table I(b), to 1.5 psia be changed to 0.5 psia
and that all references to 25,000 gallons be changed to 10,000
gallons.

Revising the rules for the listed counties is beyond the scope of
this rulemaking. Because no changes were proposed to the ref-
erenced subsections, affected parties in these counties have not
received proper notice of the changes and would not have an op-
portunity to comment. The commission may consider extending
coverage of the rule amendments in a future rulemaking.

HSC commented that rules in §115.112(d) should apply
statewide.

Extending coverage to the entire state is beyond the scope of
this rulemaking. Because the proposed rule only applied the
rule changes to the HGB area, affected parties in other areas
of the state have not received proper notice of the changes and
would not have an opportunity to comment. The commission
may consider extending coverage of the rule amendments in a
future rulemaking.

MFCA suggested requiring the installation of control measures
for storage tanks with VOC vapor pressure equal to or greater
than 0.5 pounds per square inch absolute. GHASP commented
that the Chapter 115 rules should be changed to re�ect the best
available control technology requirements that dictate storage
tanks operating with a vapor pressure greater than 0.5 psia and
a capacity of more than 25,000 gallons have a �oating roof or
vent to control device. HSC commented that all references to
1.5 psia in Tables I(a) and II(a) should be changed to 0.5 psia
and that all references to 25,000 gallons and 40,000 gallons in
Tables I(a) and II(a) should be changed to 10,000 gallons.

The commission considered lowering the vapor pressure that
would trigger control requirements during the development of the
rule proposal. After reviewing data available in the EI, the com-
mission concluded that emissions from �xed-roof tanks storing
materials with vapor pressures between 0.5 and 1.5 psia repre-
sented a small portion of the total VOC emissions from �xed roof
tanks and that requiring additional controls for these tanks would
not provide a meaningful reduction in VOC emissions.

Controls for smaller tanks are less cost effective than controls
for larger tanks. According to data in the EI, there are a total of
3,451 �xed roof tanks with a total capacity of 52.8 million gallons
that have capacities greater than or equal to 10,000 gallons but
less than 25,000 gallons in the HGB area. There are 1,073 tanks
with total capacity of 32.6 million gallons that have capacities
between 25,000 and 40,000 gallons. For comparison, there are
5,498 �xed roof tanks with a total capacity of over 14 billion gal-
lons that have capacities of 40,000 gallons or more. There are
an additional 2,259 �oating roof tanks with combined capacity
over 24 billion gallons. The relative capacity of tanks that would
be affected by the requested change represent less than 1% of
the total �xed roof tank capacity in the HGB and less than 0.3%
of the total �xed and �oating roof capacity. The commission de-
cided not to pursue additional controls for tanks that represent
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such a small percentage of the total tank capacity. Controls for
these small tanks would not result in meaningful emission reduc-
tions.

The EPA requested con�rmation that §115.112(d) specifying ad-
ditional requirements for storage vessels in the HGB area will
begin January 1, 2009. The EPA also noted that although the
preamble makes this clear, a start date of January 1, 2009, may
need to be added to the rule.

The commission has added the start date of January 1, 2009, to
§115.112(d) as suggested.

The TCC suggested incorporating the language in 40 CFR
§63.1063(b)(1), (2), (3), and (5) into §115.112(d)(2) to address
the operational requirements of �oating roof tanks.

The commission has revised §115.112(d)(2)(H) to include the
language in 40 CFR §63.1063(b)(1) regarding support of a �oat-
ing roof by other devices (e.g., hangers from the �xed roof).
Language in 40 CFR §63.1063(b)(3) requiring that covers be
closed at all times except when they must be opened for ac-
cess has been incorporated into §115.112(d)(2)(A). The commis-
sion declines to add the language in 40 CFR §63.1063(b)(2) and
(5). The language in 40 CFR §63.1063(b)(2) would require that
when the liquid depth is insuf�cient to �oat the �oating roof, the
process of �lling to re�oat the roof must be continuous and be
performed as soon as practical. The restrictions on tank landings
in §115.112(d)(2)(H) adequately address emissions from landed
�oating roofs. The requirement in 40 CFR §63.1063(b)(5) for
each unslotted guidepole cap to be closed at all times except
when gauging the liquid level or taking liquid samples is ad-
dressed in §115.112(d)(2)(A).

The COMAQ and TCC suggested the rule language in
§115.112(d)(2)(A) be revised to replace the phrase "no vis-
ible gap" with the phrase "no gap of more than 1/8 inch." The
requested change would make the TCEQ language consis-
tent with the language in the EPA MACT standard 40 CFR
§63.1063(d)(1)(v).

The commission has made the suggested change.

The TCC encouraged the agency to incorporate the lan-
guage used in 40 CFR Part 63, Subpart WW and revise
§115.112(d)(2)(A) to allow exemption for leg sleeves from the
requirement to have a cover.

The commission has made the suggested changes.

TxOGA suggested the word "emergency" be added before "roof
drains" in §115.112(d)(2)(A) and (D).

The commission has not made the suggested change. The
wording of §115.112(d)(2)(D) speci�es that the requirement
applies to roof drains that empty into the stored liquid. A roof
drain system that uses a hose or piping to drain water from the
roof to the side of the tank shell does not empty into the stored
liquid and so would not be subject to the control requirement.

Dow, COMAQ, and the TCC suggested replacing the phrase
"working gasket" in §115.112(d)(2)(A) - (C) (and elsewhere in
the proposed document) with the phrase "gasket in good oper-
ating condition" for clarity. Additionally, the TCC and COMAQ
suggested revising §115.112(d)(2)(A) and (C) by changing the
term "rim vent" to "rim space vent."

The commission has made the suggested changes.

TTO suggested the rule language in §115.112(d)(2)(A)
be deleted and replaced with language from 40 CFR

§63.1063(a)(2)(i) and (ii) to read "each opening except for
those for automatic bleeder vents (vacuum breaker vents) and
rim space vents shall have its lower edge below the surface of
the stored liquid. Each opening except for automatic bleeder
vents (vacuum breaker vents), rim space vents, leg sleeves,
and deck (roof) drains shall be equipped with a deck cover. The
deck cover shall be equipped with a gasket between the cover
and the deck."

The commission has made the suggested changes, with slight
differences in wording to correspond to the format of the existing
rule as well as agency guidelines, Texas Register guidelines, and
Texas Legislative Drafting Manual, August 2006.

TTO suggested the rule language in §115.112(d)(2)(B) be
deleted and replaced with language from 40 CFR §63.1063(b)(4)
to read "each automatic bleeder vent (vacuum breaker vent)
and rim space vent shall be closed at all times, except when
required to be open to relieve excess pressure or vacuum, in
accordance with the manufacturer’s design." TCC suggested
revising §115.112(d)(2)(B) by adding the phrase "or at the
manufacturer’s recommended setting" so that §115.112(d)(2)(B)
will be consistent with §115.112(d)(2)(C) and with 40 CFR
§63.1063(b)(4).

The commission has made the suggested changes.

TxOGA suggested the rule language in §115.112(d)(2)(C) be
clari�ed concerning the placement of gaskets on rim vents.
TxOGA suggested that the language read "rim vent valves, if
�anged, must be equipped with a working gasket and the valve
be set to open only when the roof is being �oated off the roof
leg supports or at the manufacturer’s recommended setting."

The commission has revised the language in §115.112(d)(2) to
be consistent with language in 40 CFR §63.1063(a)(2)(iii). The
new language applicable to rim vents is in §115.112(d)(2)(B). It
speci�es that rim space vents must be equipped with a gasketed
lid, pallet, �apper, or other closure device instead of specifying
that each rim vent be equipped with a gasket.

TTO expressed support for exempting stub drains from the re-
quirements of §115.112(d)(2)(D) and agreed with the commis-
sion’s assessment that controls on stub drains would provide
minimal VOC reductions.

The commission appreciates the support.

TxOGA suggested the rule language in §115.112(d)(2)(E) be
clari�ed to read "there must be no visible holes, tears, or other
openings in a primary or secondary seal or seal fabric." TxOGA
expressed the opinion that the envelope on a mechanical shoe
seal system is not part of the primary or secondary seal, and that
the "no tear or hole" requirement should not be construed to ap-
ply to the envelope on a mechanical shoe seal system.

The commission has not made the suggested change in the rule
language because the language applies to fabrics used to seal
deck �ttings as well as primary and secondary seals. The com-
mission acknowledges that inspecting the envelope would be dif-
�cult in a tank equipped with a secondary seal. The inspection
requirements in §115.114 do not require moving the secondary
seal to inspect the primary seal. If a hole or tear in the enve-
lope of a mechanical shoe seal is found, it must be repaired if it
would cause an increase in VOC emissions. Information avail-
able to commission staff indicates that the envelope is part of the
vapor barrier and thus any holes or tears found in the envelope
must be repaired.
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TxOGA suggested the rule language in §115.112(d)(2)(F) be
clari�ed to read "for external �oating roof storage tanks, sec-
ondary seals must be the rim-mounted type (the seal must
be continuous from the �oating roof to the tank wall with the
exception of gaps that do not exceed the following speci�ca-
tions). The accumulated area of gaps that exceed 1/8 inch (0.32
centimeters) in width between the secondary seal and the tank
wall must be no greater than 1.0 square inch per foot (21 square
centimeters per meter) of tank diameter."

The commission has made the requested change.

COMAQ, Dow, MPL, and TxOGA suggested that the TCEQ al-
low the use of a pole sleeve option, similar to the EPA option
in 40 CFR §60.1063(a)(2)(viii), to control VOC emissions from
slotted guidepoles as an alternative to a gasketed �oat as spec-
i�ed in §115.112(d)(2)(G). TTO suggested the rule language in
§115.112(d)(2)(G) be deleted and replaced with language from
both the EPA Storage Tank Emission Reduction Partnership Pro-
gram (STERPP) (65 FR 19891, April 13, 2000) and 40 CFR
§63.1063(a)(2)(viii) to read "each opening for a slotted guidepole
shall be equipped with one of the following control device con-
�gurations: (i) a pole wiper and a pole �oat. The wiper or seal of
the pole �oat shall be at or above the height of the pole wiper, (ii)
a pole wiper and a pole sleeve, (iii) an internal sleeve emission
control system, (iv) a �exible enclosure system, or (v) an exter-
nal �oating roof tank cover." TCC and TxOGA suggested revising
§115.112(d)(2)(G) to adopt the language of 40 CFR §63.1063 as
well as all other control options provided in the EPA STERPP (65
FR 19891, April 13, 2000).

The commission has revised §115.112(d)(2)(G) to include the
suggested options.

TTO suggested the language in §115.112(d)(2)(H) be revised
to read "the �oating roof must be �oating on the liquid surface
at all times except when the �oating roof is supported by the
leg supports during the initial �ll of a new �oating roof storage
tank or an existing �oating roof storage tank that has been de-
gassed and/or cleaned pursuant to Subchapter F of this chapter,
or as allowed under the following circumstances." TTO addition-
ally requested clari�cation in preamble language concerning un-
der which, if any, circumstances uncontrolled landing emissions
would not be required to be routed to a control device in order to
comply with proposed 30 TAC §115.112(d)(2)(H).

The commission has revised the language in §115.112(d)(2)(H)
to allow re�ll of a tank that has been degassed and cleaned ac-
cording to the requirements of Chapter 115, Subchapter F, Divi-
sion 3. The commission has also modi�ed preamble language
to clarify that uncontrolled landing emissions would be allowed
under an emissions cap as speci�ed in §115.112(d)(2)(H)(v) or
when total landing emissions at a site are less than 25 tpy as
speci�ed in the new §115.112(d)(2)(H)(vi).

Dow suggested that §115.112(d)(2)(H)(i) be clari�ed so that the
phrase "when necessary for required maintenance or inspec-
tion" includes maintenance and inspection activities required by
both environmental regulations and by company/individual site
programs. COMAQ and TCC suggested removing the term "re-
quired" from §115.112(d)(2)(H)(i) since the term could be inter-
preted to mean the maintenance that is required by a particular
rule.

The commission has deleted the word "required" as requested.
The intent of the rule language is to allow landings when
needed for maintenance and inspection whether the activities

are needed in order to comply with environmental regulations
or to satisfy company or individual site programs.

COMAQ, TCC, and TTO suggested adding the phrase "but not
limited to" after "including" in §115.112(d)(2)(H)(ii).

The commission has not made the requested change. Legally,
the term "including" is understood to mean "but not limited to."
The commission has changed the wording to use the de�nition
of incompatible liquid in §115.110, so the wording no longer con-
tains the word "including."

TTO requested that §115.112(d)(2)(H)(ii) be revised to read
"when necessary for supporting a change in service to a liquid
that is not compatible with the previously stored liquid, including
but not limited to gasoline with a different RVP to comply with
applicable requirements; a termination of a contract for the
storage of a liquid; a new customer or owner of a liquid coming
into a storage tank; or off-spec products."

The commission has revised the de�nition of "incompat-
ible liquid" in §115.110 and has changed the wording of
§115.112(d)(2)(H)(ii) to use the de�nition. Landings to replace
off-spec products could be allowed under the revised de�nition
if the product to be loaded into the tank would be contaminated
with the previously stored off-spec product to the extent that
the newly-loaded product would be unusable for its intended
purpose. The commission declines to allow landings for com-
mercial reasons such as termination of a contract or a new
customer or owner of a liquid but notes that facilities have the
option to authorize landing emissions under an emission limit or
cap or a 25 tpy exemption as speci�ed in §115.112(d)(2)(H)(v)
and (vi).

HSC requested that the proposed §115.112(d)(2)(H)(iii) be re-
vised to change the reference to 25,000 gallons to 10,000 gal-
lons and from 1.5 psia to 0.5 psia.

The purpose of the proposed §115.112(d)(2)(H)(iii) was to ex-
empt �oating roof tanks that store materials that could be stored
in �xed-roof tanks without controls under §115.112(d)(1) from
the prohibition on tank landings. When a �oating roof is landed,
the tank functions essentially as a �xed roof tank, negating
the emission reduction bene�ts of the �oating roof. Because
§115.112(d)(1) allows materials with a vapor pressure less than
1.5 psia to be stored in �xed roof tanks, restricting landings
when the materials are stored in �oating roof tanks would hold
owners and operators who go beyond the requirements of
the rule by storing such materials in �oating roof tanks to an
unnecessarily restrictive standard. As discussed in response
to other comments, the commission has chosen not to require
materials with a vapor pressure of less than 1.5 psia to be stored
in a �oating roof tank or a �xed roof tank with controls.

TxOGA and TTO suggested the rule language in
§115.112(d)(2)(H)(iv) be clari�ed to read "(H) The �oating roof
must be �oating on the liquid surface at all times except when
the �oating roof is supported by the leg supports during the
initial �ll or as allowed under the following circumstances: (iv)
when the vapors are routed to a control device from the time
the roof is landed until it is within 10% of being re�oated."
The commenters expressed concern that vapor abatement
equipment may experience problems if liquids are accidentally
injected.

The commission has made the requested change.

Dow expressed support for a �oating roof storage tank emissions
cap in §115.112(d)(2)(H)(v) and suggested that the cap does not
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have to be sitewide in order to be effective. Dow suggested
a structure similar to the TCEQ �exible air permitting program,
where the regulated entity de�nes the universe of the storage
tanks at a given site that can be included in the emissions cap.
Dow also suggested allowing a single plant site to have multiple
caps to address �oating roof tanks in different geographical ar-
eas of the site.

The commission has removed the term "sitewide" from
§115.112(d)(2)(H)(v) as requested.

COMAQ suggested clarifying §115.112(d)(2)(H)(v) to indicate
that emissions from the landing of �oating roof tanks can be
authorized by an emission limit in a permit or permit by rule
(PBR), or included in an emissions cap approved under 30 TAC
Chapter 116. TCC suggested removing the term "sitewide" from
the preamble language and from §115.112(d)(2)(H)(v) and re-
vising the rule language to read "tank landings that comply with
established Chapter 116 emission limits or caps." Both Dow and
TCC suggested the rule include PBR §106.263 (which can be
used for tank landings due to scheduled maintenance, startups,
or shutdowns) as an authorization option for the landing of the
�oating roof tanks for a single tank.

The commission has removed the term "sitewide" from
§115.112(d)(2)(H)(v) and added language to clarify that landing
emissions can be authorized by an emission limit or a cap
under a Chapter 116 permit, as long as the limit expressly
includes landing loss emissions. The commission does not
agree to allow the use of a PBR to comply with the provisions of
§115.112(d)(2)(H). Allowing use of PBR §106.263 to authorize
emissions from convenience landings could allow a site to
add up to 25 tpy of VOC emissions in addition to landing loss
emissions that have been authorized under an express permit
limit or permit cap. The provisions of §115.112(d)(2)(H) would
not prevent an owner or operator from authorizing a new tank or
change of service to an existing tank under an applicable PBR,
but �oating roof tank landings from any such tanks would have
to either meet the requirements of §115.112(d)(2)(H)(i) - (iv) or
(vi) or be incorporated into an emission cap as referenced in
§115.115(d)(2)(H)(v).

TTO expressed support for the compliance option authorizing
the approval of sitewide �oating roof storage tank emission caps
in permits issued under Chapter 116 but objected to the lan-
guage that excludes an increase in caps from "otherwise pro-
hibited roof landing emissions. TTO stated the language was
vague, could be read to con�ict with several existing cap agree-
ments with the Executive Director, and the cap is more appro-
priately left to the commission’s permitting staff. TTO suggested
the language "and the cap value is not increased to account for
emission from landings that would otherwise be prohibited" be
deleted from §115.112(d)(2)(H)(v).

The purpose of rules in Chapter 115 requiring emission reduc-
tions or controls from speci�c types of sources is to reduce emis-
sions of VOC that are contributing to ozone formation in ozone
nonattainment areas. Requirements in Chapter 115 may thus
be more stringent than would be required by the commission’s
permitting staff. The requirements for monitoring and control of
HRVOC in Chapter 115, Subchapter H, are an example. For the
current rulemaking, however, the commission has deleted the
suggested language.

HSC requested that §115.112(d)(2)(H)(v) be deleted. HSC ob-
jects to the use of an emission cap in lieu of a prohibition on
convenience landings.

For-hire terminals may have dif�culty complying with a strict pro-
hibition on convenience landings, since the terminals do not own
the liquid in the tanks. Complying with individual emission limits
or caps will require tank owners and operators to minimize land-
ing loss emissions while allowing them operational �exibility.

TTO suggested adding a new §115.112(d)(2)(H)(vi) and (vii) to
read "(vi) when aggregate sitewide uncontrolled VOC emissions
from all �oating roof tank landings are less than 25 tons per year
on a rolling 12-month basis using the methodology for landing
emissions in the United Stated Environmental Protection Agency
AP-42 "Compilation of Air Pollutant Emission Factors" (revised
November 2006); (vii) when landing emissions are authorized
under an applicable permit by rule in Chapter 106 of this title."

The commission agrees that an exemption from the prohibition
on roof landings is appropriate for facilities with low landing loss
emissions and has therefore added §115.112(d)(2)(H)(vi) to pro-
vide an exemption for facilities with sitewide emissions less than
25 tpy. As noted in response to a previous comment, the com-
mission does not agree to allow the use of a PBR to comply with
the provisions of §115.112(d)(2)(H).

GHASP suggested that the vapor recovery system control ef�-
ciency requirements in §115.112(d)(3) be changed from 90% to
95% citing that the New Source Performance Standards specify
a minimum control ef�ciency of 95%.

The commission made no changes to the rule in response to this
comment. The focus of the rulemaking project was to effect real
reductions in VOC emissions. Although the rule only requires a
control ef�ciency of 90%, many of the control devices in use in
fact reduce emissions by 95% or more.

HSC requested that §115.112(d)(4) be made more stringent by
requiring control of �ash emissions for tanks with emissions of
greater than or equal to 10 tpy instead of the proposed level of
25 tpy.

The cost effectiveness of controls decreases proportionally to
a source’s emissions rate. If no pipeline is available to trans-
port recovered vapors, emissions and energy use from tanker
trucks would counter some of the bene�ts from vapor recovery.
Other states that explicitly require control of �ash emissions in-
clude Wyoming and Colorado. Wyoming requires control if un-
controlled emissions are greater than or equal to 40 tpy. The
state-wide Colorado rule requires control if uncontrolled emis-
sions are greater than or equal to 20 tpy. The commenter gave
no speci�c justi�cation for the proposed level of 10 tpy. Further-
more, the EPA expressed support for the 25 tpy threshold.

EPA endorsed the 25 tpy threshold for control because it de�nes
the major source level for severe ozone nonattainment areas.

The commission appreciates the support.

The TCC commented that the vapor pressure of certain liquid
streams at oil and gas exploration and production sites may be
greater than 11 psia because of the presence of entrained gas.
TCC further requested the commission clarify that tanks con-
taining crude oil and condensate streams that have a true vapor
pressure less than 11 psia and meet the control requirements of
§115.112 Table 1(a), including storage in an external �oating roof
with a primary and secondary seal, are adequately controlled for
the purposes of this rule.

The commission does not agree that crude oil and condensate
streams with a reported true vapor pressure less than 11 psia do
not have �ash emissions nor that storage in an external �oating
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roof tank with primary and secondary seals provides adequate
control if �ash emissions are occurring. The commission ac-
knowledges that the highest �ash emissions would be expected
to occur at upstream oil and gas exploration and production sites
when the stream is �rst exposed to atmospheric pressure. Tanks
at midstream pipeline breakout stations would also be expected
to have higher potential for �ash emissions than tanks at down-
stream petroleum re�neries or petrochemical plants. For these
reasons, the commission has revised the rule to require con-
trol of �ash emissions only at the upstream oil and gas explo-
ration and production sites and at midstream pipeline breakout
stations.

The TCC suggested the preamble (speci�cally pages 17 and 18)
be revised to remove references to crude oil and condensate
storage at all locations other than exploration and production fa-
cilities. Additionally, the TCC requested the commission clarify
that the term "condensate" applies to the liquids produced from
natural gas rather than those tanks at a petroleum plant that may
receive condensate from a natural gas production site. TxOGA
requested that the term "tanks" in §115.112(d)(4) be revised to
the phrase "exploration and production tanks."

The commission has changed §115.112(d)(4) and (5) to spec-
ify that control of �ash emissions is required only for crude oil
or condensate storage at upstream oil and gas exploration and
production sites prior to custody transfer or at pipeline breakout
stations. The requirements would not apply to downstream op-
erations such as crude oil and condensate storage at petroleum
re�neries or petrochemical plants. Remote sensing projects car-
ried out under TexAQS II found plumes from crude oil storage
tanks at re�neries. Crude oil and condensate transferred down-
stream may still contain dissolved gases; thus, �ash emissions
could still be occurring at these downstream locations. How-
ever, the H51C study that was used to determine default emis-
sion factors for crude oil and condensate storage tested tanks
at upstream sites only, and the test methods that were used to
measure the emissions would not be applicable to large external
�oating roof storage tanks such as those typically used at re�ner-
ies. Tanks at midstream pipeline breakout stations are also reg-
ulated under the rule as adopted. Crude oil and condensate that
have been transferred through pressurized pipelines are likely to
�ash when transferred to atmospheric storage tanks. The com-
mission will continue to evaluate the extent of �ash emissions
at the downstream operations and may take action to regulate
these sources at a later time.

The TCC suggested consistency between the actual rule lan-
guage in §115.112(d)(4) and the preamble for the rule with re-
gards to estimating �ash emissions using the method that yields
the higher emission rate.

The commission has moved the requirements that were pro-
posed as §115.112(d)(4) to §115.112(d)(5) and has revised the
language to state that if emissions determined using direct mea-
surements or other methods approved by the executive director
under §115.112(d)(5)(A) or (D) are higher than emissions esti-
mated using the default factors or charts in §115.112(d)(5)(B)
or (C), the higher values must be used. The intent of allowing
the use of default emission factors is to enable regulated enti-
ties to avoid the cost of performing measurements or complex
computer simulations. However, if the regulated entity chooses
to use one of the more accurate, site-speci�c emission determi-
nation methods, this information should be used in determining
whether emissions exceed the 25 tpy threshold.

The TCC requested clari�cation that simulation methods accept-
able for use to estimate �ash emissions include API E&P Tank
Model and any other model as listed in the TCEQ EI guidance
document (Technical Supplement 6, January, 2007).

The EI guidance document lists a number of methods for esti-
mating �ash emissions and ranks them according to expected
accuracy. These methods are used state-wide. Flash emis-
sions have traditionally been under reported, and one goal of
the current rulemaking is to obtain a better accounting of these
emissions in the HGB area. Thus, some of the methods that
may be acceptable for estimating �ash emissions in ozone at-
tainment areas in West Texas may not be accurate for sources
in the HGB area. The use of any simulation method is prob-
lematic, because the model must be run correctly using proper
input data in order to get accurate results. Because of these
problems, the commission has revised §115.112(d)(5) to delete
the proposed §115.112(d)(4)(D) that would have allowed the use
of computer simulations. The new §115.112(d)(5)(D) allows the
use of other test methods or computer simulations pre-approved
by the executive director to estimate �ash emissions. Computer
simulations can still be used, but must be pre-approved by the
executive director to make sure the simulation is used properly.

HSC requested that §115.116(a)(1) and (b)(1) be made more
stringent by changing the referenced vapor pressure from 1.0
psia to 0.5 psia.

The requested change would affect tanks in other nonattainment
areas than HGB. Because notice for the proposed rule indicated
that the proposed changes would only apply to tanks in the HGB
area, affected owners and operators in other areas of the state
have not received proper notice of any changes that would af-
fect their operations. Thus, the requested change is beyond the
scope of the current rulemaking.

Dow and COMAQ suggested the removal of the word "re-
portable" from §115.116(a)(2) since the term "reportable" has
other meanings in other portions of Texas air pollution regu-
lations. The removal of the word "reportable" will clarify that
the additional emissions must be included in the emissions
inventory report and then either recorded or reported per the
applicable existing provisions in 30 TAC Chapter 101 (General
Rules). TCC suggested revising §115.116(a)(2) to change the
term "reportable" to "emission inventory reportable" to clarify
that emissions from secondary seal gaps are not necessarily a
reportable emission event as de�ned in Chapter 101, Subchap-
ter F.

The commission has changed the term "reportable" to "emis-
sions inventory reportable" as suggested.

CEMA suggested that language be added to the rule that
acknowledges the option for facility operators to use internal
combustion engine (ICE) based VOC oxidation systems to
prevent an unfair market advantage for the control technologies
listed in Chapter 115 despite equal or better performance by
ICE-based equipment. CEMA suggested revising the rule lan-
guage in §115.116(a)(3) and (b)(3) and §115.546(2) to include
a section that reads "the output voltage of the engine exhaust
oxygen sensor and the inlet and outlet gas temperature of the
catalytic converter on an internal combustion engine."

The language in the rules does not specify nor exclude the
use of any particular control technology as long as it achieves
the required 90% reduction. The referenced rule sections
do not list monitoring requirements for all possible types of
control. Moreover, the suggested monitoring language for ICE
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equipment would not be suf�cient to insure that the ICE system
is functioning properly. For example, PBR §106.533(g)(4) for
remediation requires that owners or operators of ICE systems
conduct an evaluation of engine effectiveness initially and at
least weekly, using a photo ionization detector (PID) or �ame
ionization detector (FID) in conjunction with a �ow meter to
determine the quantity of carbon compounds in the inlet gas
stream and the engine exhaust. The FID or PID instrument
chosen must be capable of properly detecting the types of
contaminants present. For these reasons, no changes have
been made to the rule language in response to the comment,
but the absence of speci�c mention in the rule does not exclude
the use of ICE-based equipment.

GHASP suggested that the owners and operators of facilities
subject to the monitoring and recordkeeping requirements in
§115.116 be required to report their performance parameters
and ef�ciency calculations because the public needs the oppor-
tunity to monitor these facilities.

Facilities with Title V operating permits under 30 TAC Chapter
122 are required to submit annual reports stating whether they
are in compliance with all applicable requirements, which would
include rules in Chapter 115. Owners or operators must also
submit deviation reports for each six-month period if there have
been deviations in permit terms or conditions during the period.
The public can obtain copies of these reports (minus any con�-
dential data) from TCEQ. TCEQ investigators can also request
that monitored data or calculations be reported.

EPA recommended that each requirement for a two-year record
retention time, including those in §115.116(a)(5) and (b)(5), be
changed to require a �ve-year record retention time, consistent
with Title V and 30 TAC Chapter 122 requirements.

The commission has not made the suggested change. Facil-
ities with Title V permits are required to retain records for �ve
years under Title V and 30 TAC Chapter 122, regardless of the
speci�ed retention time in a speci�c rule. The requirements
in §115.116(a)(5) and (b)(5) apply to sources outside the HGB
nonattainment area. Thus, no changes can be made to these
requirements at this time because public notice for the rulemak-
ing indicated that the rule changes would apply only to sources
in the HGB area.

HSC requested that §115.116(c)(1) be made more stringent by
changing 40,000 gallons and 25,000 gallons to 10,000.

The purpose of the recordkeeping requirement in §115.116(c)(1)
is to require owners and operators to maintain records doc-
umenting that the materials stored in tanks that are not
equipped with controls as speci�ed in Table I(a) or Table II(a) of
§115.112(a)(1) have vapor pressures low enough to be stored
without controls. As noted in response to other comments, the
commission has chosen not to change the size threshold at
which tanks would be subject to controls to 10,000 gallons.

Dow and TCC suggested deleting the recordkeeping require-
ments in §115.116(c)(1) since the regulated entity is already re-
quired to report this information through the Title V Operating
Permits program. The TCC also suggested that if §115.116(c)(1)
is not deleted, then the commission should clarify the phrase
"length of time the material is stored" to indicate if the phrase
refers to the date the tank is placed into service, the period of
time it takes the tank to turnover, or the period of time that the
liquid material lies in the tank while the roof is resting on its legs.

The commission has maintained the referenced recordkeeping
requirement to ensure that owners and operators have appro-
priate, current, readily available records to allow investigators
to verify that materials stored in uncontrolled tanks have vapor
pressures low enough to be stored without controls. Records in
Title V operating permits may only refer to material safety data
sheets that list a range of vapor pressures for an ill-de�ned ma-
terial (such as bunker oil). The actual vapor pressure of such
materials can vary with different suppliers, different shipments,
or different production runs. Results of remote sensing studies
have shown unexpected VOC emissions from �xed-roof storage
tanks that store materials with reportedly low vapor pressures.
The commission has revised the language in §115.116(c)(1) to
specify that the "length of time the material is stored" refers to
the starting and ending dates that a material is or has been in
the tank.

HSC requested that §115.116(c)(2) be made more stringent by
changing the referenced emission level from 25 tpy to 10 tpy.

The purpose of the recordkeeping requirement in §115.116(c)(2)
is to document that emissions from tanks not equipped with con-
trols for �ash emissions are below the level at which control is
required. As discussed in response to other comments, the com-
mission has chosen not to change the level from 25 tpy to 10 tpy.
Since the level has not changed, it would be inappropriate to re-
vise this recordkeeping requirement.

The TCC suggested revising §115.116(c)(2) to read "the owner
or operator of any Exploration and Production storage vessel .
. . shall maintain records . . . The records must be updated
annually and must be made available for review as soon as pos-
sible upon request." The TCC suggested the commission use
the "maximum authorized emission rate" to satisfy the "projected
emissions" requirement, rather than requiring the owner or oper-
ator of an Exploration and Production storage vessel to specu-
late within the context of the rule on the projected tank emissions
for the next year of operations.

The commission has revised §115.116(c)(2) to specify that the
recordkeeping requirement applies only to crude oil and conden-
sate stored prior to custody transfer or at midstream pipeline
breakout stations. The commission agrees that the maximum
authorized emission rate, if calculated to correctly account for
�ash emissions, can be used to document that emissions are
less than the 25 tpy threshold for control and has deleted the re-
quirement to project emissions for the next year.

HSC requested that the rule be made more stringent by changing
1.5 psia to 0.5 psia in §115.117(a)(1) and by changing 25,000
gallons to 10,000 gallons in §115.117(a)(3).

As noted in response to earlier comments, the commission has
decided to maintain the exemption levels at 1.5 psia and 25,000
gallons.

HSC requested that the rule be made more stringent by chang-
ing 1.5 psia to 0.5 psia in §115.117(b)(1) and (c)(1), by elimi-
nating the exemption in §115.117(b)(2), by changing 25,000 gal-
lons to 10,000 gallons in §115.117(b)(3) and (c)(3), and changing
420,000 gallons to 10,000 gallons in §115.117(c)(4).

The requested changes affect subsections that were not opened
in the current rulemaking. These subsections affect sources out-
side the HGB eight-hour ozone nonattainment area. Owners and
operators of these sources have not been given proper notice of
proposed changes and would not have an opportunity to com-
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ment. Thus, making the suggested changes is beyond the scope
of the current rulemaking.

GHASP suggested eliminating the exemptions for tanks con-
structed prior to 1980 and 1982 and requiring the installation of
appropriate rim mounted secondary seals for external �oating
roof tanks. In instances where upgrading the tanks is not tech-
nologically feasible, GHASP suggested that those tanks should
be relegated to service with liquids with vapor pressures less
than 0.5 psia, or service exempt from NSPS Subpart Kb.

The commission did not propose substantive changes to the ref-
erenced exemptions in §115.117(4), (6), or (7). Making changes
at this time is thus beyond the scope of the current rulemaking
because it would impose controls on owners or operators who
have not received proper notice of additional regulatory require-
ments and would not have an opportunity to comment. The com-
mission may consider eliminating these exemptions in a future
rulemaking.

The EPA requested con�rmation that credit for this rule has been
appropriately prorated to re�ect the extended time period al-
lowed for compliance.

The purpose of the rule was to reduce VOC emissions that have
been previously unreported or underreported in the EI. For this
reason, the commission has not taken credit for emissions re-
ductions from this rule.

The EPA requested con�rmation that the new rule includes all
components needed for enforcement purposes. In particular,
the EPA noted that if compliance with the rule would necessi-
tate emptying and degassing the tank, compliance would not be
required until the next time the tank is emptied and degassed
but not later than January 1, 2017. The EPA asked the com-
mission to consider whether existing reporting requirements are
suf�cient to allow inspectors to verify the most recent date a tank
was emptied and degassed and to add reporting requirements if
necessary to provide for enforceability of the rule.

Commission general air quality rules in 30 TAC §101.201(b)
require owners or operators to maintain records of scheduled
maintenance activities, which would include tank degassing and
cleaning. No changes were made to the rule as a result of this
comment.

COMAQ suggested that TCEQ reconsider its position in
§115.119(c) that the required control equipment could be put
into place without tanks having to be taken out of service, citing
that COMAQ members’ experience has been that any signi�-
cant work on tank roof �ttings and seal systems requires tank
de-inventory and degassing in order to prevent unacceptable
LEL readings and personnel safety concerns.

The commission maintains that certain types of roof �ttings and
controls for slotted guidepoles can be installed without taking the
tank out of service. However, the rule language in §115.119(c)
states that compliance can be delayed beyond January 1, 2009,
until the next time the tank is emptied and degassed if compli-
ant equipment cannot be installed without taking the tank out
of service. The decision whether equipment can be safely in-
stalled without taking the tank out of service will be made by the
owner or operator. The rule does not give speci�c requirements
for proving that the installation cannot be safely performed while
the tank is in service, but the owner or operator should document
and maintain for inspection purposes the rationale for delayed
compliance.

Dow supports the TCEQ’s consideration that storage vessels will
have to be degassed and emptied to comply with §115.112(d)
requirements, and suggested editing §115.119(c) to clarify that
compliance with §§115.112(d), 115.115(c), and 115.116(c) is not
required until the next scheduled emptying and degassing activ-
ity after January 1, 2009.

The commission appreciates the support, but does not agree
that compliance is not required until the next scheduled emptying
and degassing activity after January 1, 2009. The reason for al-
lowing the delay of compliance is to avoid requiring that a tank be
taken out of service and degassed solely for the purpose of com-
plying with the new requirements. In some cases, the emissions
that would occur from the degassing activity (even when com-
plying with the revised requirements for degassing in Chapter
115, Subchapter F) would be greater than emissions that would
be reduced by installing compliant equipment. For tanks that will
be emptied and degassed after the date the rule becomes effec-
tive but prior to January 1, 2009, the commission expects that
equipment required to comply with the revised rules can be in-
stalled at that time, even though compliance is not required until
January 1, 2009. Owners and operators who are planning tank
emptying and degassing activities should plan ahead to install
compliant equipment at the next opportunity.

EPA noted that the preamble discussion for §115.119(c) states,
"The commission anticipates that most, if not all, of the required
control equipment can be put into place without taking the tank
out of service," and requested that the commission consider
modifying the rule to require that most, if not all, of the compo-
nents in the rules be met by January 1, 2009.

Industry commenters disagree with the commission’s statement
that most required control equipment can be put into place with-
out taking a tank out of service. The rule language states that
compliance must be achieved by January 1, 2009, unless com-
pliance would require emptying and degassing the storage tank.
A further requirement that "most" of the components in the rules
be met by January 1, 2009, would be unenforceable.

HSC objected to delayed compliance for tanks that must be emp-
tied and degassed to install controls, since degassing is con-
trolled, and stated that exceptions to not emptying a tank for
installation of controls should only be allowed based on a pe-
tition from a regulated entity that demonstrates that emissions
from emptying and degassing cannot be controlled and that the
tank must be emptied to install the controls. GHASP commented
that the storage tank regulations in Chapter 115 should mandate
compliance by all affected facilities by January 1, 2009. GHASP
stated that operating practices can be modi�ed to eliminate con-
venience landings and that if a facility chooses to install controls
that require emptying the tank, operating practices can be mod-
i�ed until the tank maintenance is undertaken.

In some cases, the emissions that would occur from the de-
gassing activity (even when complying with the revised require-
ments for degassing in Chapter 115, Subchapter F) would be
greater than emissions that would be reduced by installing com-
pliant equipment. Due to the high cost effectiveness of requir-
ing degassing controls on small tanks, the commission has re-
vised the new degassing control requirements to apply only to
tanks with nominal capacity greater than or equal to 250,000
gallons or to tanks with nominal capacity greater than or equal
to 75,000 gallons storing material with vapor pressure greater
than 2.6 psia. If degassing is not controlled, emissions from tak-
ing the tank out of service to install controls could negate the
environmental bene�t of the controls. The provision for delayed
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compliance is not anticipated to affect the compliance date for
tank landings, since facilities can comply with the requirements
by changes in operational practices, as noted by the commenter.

HSC requested that the control requirements for VOC loading
operations in §115.212 be revised to require a control ef�ciency
of 95% rather than 90%.

The requested change is beyond the scope of the current rule-
making, since no changes were proposed to §115.212. Staff
considered this change to loading requirements as the rule pro-
posal was being developed. According to available data in the
EI, most of the control devices in use were already reducing
emissions by 95% or more. Also, emissions from controlled load-
ing operations represent a small fraction of the total VOC from
point sources in the HGB area. Thus, making this change would
result in only minimal emissions reductions.

RSI suggested the commission examine the upcoming South
Coast Air Quality Management District (SCAQMD) tank de-
gassing regulations.

The commission has reviewed the existing SCAQMD regulations
on tank degassing and commission staff has discussed upcom-
ing changes with SCAQMD staff.

GEM suggested degassing companies be required to provide
noti�cation of degassing activities if onsite inspections of tank
degassing is going to be implemented.

The commission requires noti�cation of scheduled maintenance
activities such as tank degassing if expected emissions will ex-
ceed a reportable quantity as de�ned in 30 TAC §101.1. A spe-
ci�c noti�cation requirement may be considered in a future rule-
making.

The TCC suggested the commission con�rm in §115.541 that if
a covered tank is �ooded with a diluent that has a true vapor
pressure of less than 0.50 psia then the control requirements of
this subchapter are no longer applicable.

The commission does not agree that �ooding a tank with a low
vapor pressure diluent automatically negates the applicability of
control requirements of Subchapter F. Pockets of material with a
higher vapor pressure may be present in sludge on the tank bot-
tom and be unaffected by the use of the diluent. Use of a diluent
would also create a mixture that would presumably be a waste
that could cause additional VOC emissions when disposed.

COMAQ suggested the emission speci�cations and control re-
quirements for the degassing of storage tanks with a nominal
capacity between 40,000 and 1 million gallons should not be in-
cluded in §115.541(a)(1) and §115.547(2). COMAQ states that
the 40,000 gallon threshold was arbitrarily chosen by the com-
mission and does not take into account the quantity of emissions
from the degassing process or the economic feasibility of in-
stalling the controls. TCC commented that the minimum cost for
complying with the degassing requirements would be $5,000 and
suggested revising the degassing emission speci�cations appli-
cability threshold in §115.541 from 40,000 gallons to 250,000
gallons. HSC requested that the rule be made more stringent
by changing 40,000 gallons to 10,000 gallons in §115.541(a)(1)
and §115.547(2).

Emission reductions that can be realized by requiring controlled
degassing decrease as the size of the tank (and, thus, the
amount of vapor space saturated with VOC) decreases. Control
of degassing emissions is generally carried out by outside
contractors who bring equipment to the site. The charge for

bringing in and operating the equipment is generally the same
regardless of the size of the tank to be degassed. Thus, the
cost effectiveness for controlling degassing emissions for tanks
as small as 10,000 gallons is much higher than for larger tanks.
The commission does not believe that the cost for controlling
degassing emissions from these smaller tanks is justi�ed. As
noted by TCC, the cost effectiveness for controlling degassing
emissions from a 40,000 gallon tank storing a material with
a vapor pressure of 0.5 psia would be greater than $60,000
per ton of VOC removed. The commission has estimated that
the cost effectiveness of controlling degassing emissions from
tanks with capacity of 250,000 gallons storing materials with a
vapor pressure of 0.5 psia or higher would be less than $12,000
per ton. The cost effectiveness for requiring degassing controls
increases for smaller tanks and would exceed the $12,000 per
ton value that is used in evaluating BACT. Thus, the commis-
sion has revised the applicability threshold to 250,000 gallons
for tanks storing materials with vapor pressures down to 0.5
psia. However, smaller tanks storing more volatile materials
would have higher emissions and lower cost effectiveness.
Regulations applicable in the SCAQMD take the higher emis-
sion potential into account by requiring degassing controls for
tanks as small as 19,815 gallons storing materials with a vapor
pressure greater than 3.9 psia, and for tanks as small as 39,630
gallons storing materials with a vapor pressure greater than
2.6 psia. Commission staff estimated the cost effectiveness to
control degassing emissions from tanks with a range of sizes
and vapor pressures of stored liquid, and concluded that the
cost effectiveness to control degassing emissions from tanks
75,000 gallons or larger storing materials with vapor pressure
greater than 2.6 psia was approximately $20,000 per ton or
less. The commission has revised the rule to require degassing
control for tanks with a capacity of 250,000 gallons or more,
and for tanks with capacity of 75,000 gallons to 250,000 gallons
storing material with vapor pressure greater than 2.6 psia.

HSC additionally requested that the rule be made more stringent
by changing 8,000 gallons to 5,000 gallons in §115.541(a)(2) and
by changing 420,000 gallons to 10,000 gallons in §115.541(b)
and §115.547(2).

The commenter gives no basis to support the requested
changes. The rule proposal did not include a change in the size
of transport or marine vessel that would be required to control
degassing emissions. Thus, the requested change is beyond
the scope of the current rulemaking.

HSC requested that the rule be made more stringent by chang-
ing 90% to 95% in §115.541(a)(1)(B) and (a)(2)(B) and in
§115.541(b)(2).

The commission made no changes to the rule in response to this
comment. The focus of the rulemaking project was to effect real
reductions in VOC emissions. Although the rule only requires a
control ef�ciency of 90%, many of the control devices in use in
fact reduce emissions by 95% or more.

GEM suggested if the four vapor space turnover requirement
remains part of the degassing rule then the commission should
require that approved inlet vapor �ow meters be installed at the
inlet of the control device to help standardize the �ow volume
measurement.

The commission has deleted the turnover requirement for af-
fected sources in the HGB after January 1, 2009. The four va-
por space turnover provision remains in effect for sources in the
BPA nonattainment area, but changes that would affect sources
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in this area are beyond the scope of the current rulemaking since
public notice indicated that rule changes were only being made
for sources in the HGB area.

HSC requested that the rule be made more stringent by changing
34,000 ppmv to 10,000 ppmv in §115.542(a)(2) and (b)(5).

The purpose of the proposed rule was to change the method
for demonstrating when suf�cient degassing had occurred, not
changing the required level. The 34,000 ppmv level is based on
requiring degassing control down to an equivalent partial pres-
sure of 0.5 psia: 0.5/14.7*1,000,000 = 34,000 ppmv. Because
no change to this level was proposed, lowering it is beyond the
scope of this rulemaking.

HSC requested that the rule be made more stringent by changing
34,000 ppmv to 10,000 ppmv in §115.542(b)(4) and by eliminat-
ing the words "a turnover of at least four vapor space volumes
has occurred, the partial vapor pressure is less than 0.5 psia
(19,000 ppmw) . . . or the concentration of VOC is less than
20% of the lower explosive limit."

The requirements in §115.542(b)(4) apply to sources in the
Beaumont-Port Arthur (BPA) and until January 1, 2009, in
the HGB area. No changes affecting sources in BPA were
proposed; thus, making the requested change is beyond the
scope of the current rulemaking. The regulated community
must have time to implement new rule requirements; thus, the
current wording is necessary to maintain the applicability of the
existing requirements in HGB until the compliance date for the
new requirements.

COMAQ requests that the TCEQ clarify whether "ventilated,"
"ventilation," and "vented" mean forced ventilation only, or both
forced and passive ventilation as used in §115.542(a)(6). In this
same section, the TCC suggested clarifying the intent of the
phrase "before dilution."

The commission has revised the rule language to use the term
"vented to the atmosphere" for clarity. The commission has re-
moved the word "before dilution" from the rule language as re-
quested. The intent of the phrase "before dilution" was to em-
phasize that vapors are not to be released to the atmosphere un-
treated because an excessive volume of ventilation gas is used.
Depending on the type of control technology used to abate the
degassing emissions, dilution gas is sometimes necessary to
maintain safe conditions in the abatement device. The concen-
tration measurement should be made before the dilution gas is
added.

TxOGA expressed general support for §115.542 stating that the
use of vapor concentration rather than turnover volume for deter-
mination of suf�cient processing of vapors provides operational
consistency during tank degassing. TxOGA suggested that the
LEL is a better threshold for determining compliance than the
ppmv or ppmw determination and suggested that §115.542(a)(5)
and (6) be changed to add "50% LEL" as a criteria for determin-
ing when vapors can be released to atmosphere instead of the
34,000 ppmv concentration limit.

The commission agrees that a VOC concentration equivalent
to 50% LEL will be lower than the 34,000 ppmv concentration
criteria and so has made the requested change in §115.542(6).
The commission has not made the suggested change in
§115.542(a)(5) because this provision applies to sources in
the BPA nonattainment area as well as to the HGB area until
January 1, 2009. Because notice for the current rulemaking
indicated that changes were being made only for the HGB area,

changing the provision applicable to BPA is beyond the scope
of the current rulemaking.

Dow, TCC, and COMAQ suggested revising the periodic mea-
surements required to con�rm that the VOC concentration is
less that 34,000 ppmv in §115.542(a)(6) and (b)(5). The com-
menters suggested that three consecutive readings, each taken
at a 12-hour interval, with a VOC concentration less than 34,000
ppmv during ventilation is adequate to con�rm that the VOC con-
centration is not varying signi�cantly and that further checks ev-
ery 12 hours are not warranted.

The commission agrees that concentration measurements can
be ceased at some point in the degassing and cleaning process
but is concerned that if sludge remains in the tank after the ini-
tial degassing, VOC concentrations could decrease to less than
34,000 ppmv but later increase when the sludge is disturbed dur-
ing the cleaning process. The commission has changed the rule
to specify that concentration measurements can be discontin-
ued after �ve consecutive readings less than 34,000 ppmv. With
readings taken every 12 hours, the �ve readings would provide
that the concentration would remain below 34,000 ppmv for at
least 48 hours. VOC emissions associated with the removal of
sludge from the tank may need to be recorded and reported un-
der the maintenance rules in 30 TAC Chapter 101.

The TCC suggested revising §115.541(a)(1) and §115.542(a)(5)
to allow a delay in compliance until the next time the vessel is
emptied but no later than January 1, 2017, if compliance would
require the installation of degassing nozzles or connections.
However, if appropriate degassing nozzles can be added by
changing out a manway, the TCC suggested the commission
should consider revising §115.542(a)(5) to allow a manway to
be opened for the short period of time necessary to change-out
the manway to one with the appropriate nozzles.

The commission does not agree that a delay in compliance is
necessary for tanks that must have degassing nozzles or con-
nections installed. Hatches with nozzles installed can be ob-
tained for newly-affected tanks. The commission has not revised
§115.542(a)(5) to speci�cally allow the manway opening. Main-
tenance activities such as manway opening are subject to an af-
�rmative defense as long as they comply with the general rules
for maintenance in 30 TAC Chapter 101.

The TCC suggested that §115.542(b)(5) be revised by adding
the phrase "of the degassing operation."

The commission has made the suggested change.

TTO expressed support for the 34,000 ppmv trigger for control-
ling vapors during tank degassing but requested clari�cation that
sampling to obtain VOC concentration measurements during de-
gassing does not require tank entry and VOC concentration mea-
surements can be taken from a tank’s manway. TxOGA sug-
gested that the preamble language regarding the frequency and
method for measurement of VOC concentrations in §115.545(11)
be modi�ed to read "the measurement should be made at the
head space of the vessel, as close as possible to the tank bottom
to ensure that the concentration measurement is representative
of actual conditions. However, these measurements are to be
taken at locations that do not endanger the safety of sampling
personnel."

The commission did not intend that VOC measurements be
made inside the tank or other location that would endanger the
safety of sampling personnel.

ADOPTED RULES June 8, 2007 32 TexReg 3195



COMAQ, Dow, GEM, TCC, TTO, and TxOGA suggested the
agency allow acceptable alternate test methods for VOC con-
centration measurements speci�ed in §115.545(11). The sug-
gested methods include EPA Method 25A; EPA Method 18, ad-
justed to allow for one bag sample to be collected; bag sampling;
portable hydrocarbon gas analyzer; PID; chemical speci�c de-
tection tubes; and LEL meters. COMAQ commented that FIDs
are not appropriate for testing VOC in nitrogen-rich, oxygen-poor
atmospheres because the FID will "�ame out." Dow suggested
that measurement of the total organic carbon (TOC) content of
the condensate stream be allowed for vessels that are degassed
and cleaned via steam.

The commission agrees that additional methods for measuring
the VOC concentration would be acceptable and has revised the
rule accordingly. The commission does not agree that chemical
speci�c detection tubes are appropriate because they are usu-
ally compound speci�c and could result in false negatives. Also,
the detection tubes might be dif�cult to operate in the tank de-
gassing environment. The commission does not agree that mea-
surement of the TOC content of the condensate stream would be
an appropriate indication of the VOC concentration of the vapor
space. Even if an accurate correlation between the TOC concen-
tration of the condensate and the VOC in the vapor space could
be determined, use of this method would require the TCEQ staff
to review and approve the correlation before it could be used.
Tank degassing events are episodic and of short duration; ap-
proval of a correlation might not be possible in time for it to be
used.

Dow and TCC suggested that the TCEQ clarify that the instru-
ment response factor criteria in §8.1 of EPA Method 21 be for the
average composition of the liquid in the tank, transport vessel,
or marine vessel and not for each individual VOC in the liquid.
Dow noted that this approach is consistent with EPA’s HON reg-
ulation in 40 CFR §63.180(b)(2)(i).

The commission agrees that use of the average composition of
the tank contents to determine the instrument response factor is
appropriate and has revised the rule accordingly.

RSI suggested that the protocol for sampling and analyzing must
be clearly de�ned so that enforcement does not have to merely
assume that measurements are being done correctly.

The commission has listed approved testing methods in
§115.545(11) in order to ensure that measurements are being
performed correctly.

COMAQ suggested including an exemption from the emissions
speci�cations and control requirements if the tank owner or oper-
ator can demonstrate compliance would be economically unrea-
sonable by revising §115.547(2) to read "degassing and cleaning
. . . any stationary VOC storage tank with a nominal storage ca-
pacity of less than one million gallons, or any marine vessel, with
a nominal storage capacity of less than 10,000 barrels (420,000
gallons), is exempt from the requirements of this division. In ad-
dition, a tank is exempt from the requirements of this division if
its owner or operator can demonstrate to the satisfaction of the
executive director that compliance with the requirements of this
division would be economically unreasonable."

The commission does not agree that an exemption should be al-
lowed for individual tanks based on whether control is "econom-
ically unreasonable." The rules in Chapter 115 must meet the
standards that the EPA has set for reasonably available control
technology (RACT). The EPA de�nition of RACT is "the lowest
emission limitation that a particular source can meet by applying

a control technique that is reasonably available considering tech-
nological and economic feasibility." The standard is economic
feasibility, not economic reasonableness. With the revised ap-
plicability levels in the adopted rule based on tank size and vapor
pressure of stored material, the commission maintains that con-
trol of degassing emissions from all affected tanks is economi-
cally reasonable as well as technically and economically feasi-
ble.

RSI commented that calculating the destruction rate ef�ciency
of abatement devices used to control emissions from the tank
degassing process is not easily de�ned. Knowing the in�uent
concentration in ppmv makes logical sense for determining when
a tank degassing event is �nished but in order to determine the
allowable emissions it is necessary to also know the �ow rate of
the ef�uent in cubic feet per minute.

The degassing rules do not require a calculation of allowable
emissions from abatement devices. Thus, no changes have
been made to the rule in response to this comment.

RSI expressed concern that their ICE technology, with destruc-
tion ef�ciency greater than 99.9%, will be priced out of the market
in Texas because these rules only require a destruction ef�ciency
of 90%.

The commission has made no change to the rules as a result of
this comment. Even though the rule only speci�es 90% destruc-
tion ef�ciency, other concerns may drive regulated entities to use
more ef�cient control equipment. When degassing operations
are carried out as part of maintenance activities, emissions must
be minimized under the requirements of the general air quality
rules in 30 TAC Chapter 101. Emissions from planned mainte-
nance activities must be authorized under 30 TAC Chapters 106
or 116 according to the schedule in 30 TAC §101.222. Authoriza-
tion will require use of BACT, which could require more stringent
control than the minimum speci�ed in 30 TAC §115.541.

TxOGA expressed support for a portable equipment registra-
tion or certi�cation program for vendors or contractors who pro-
vide degassing equipment that would certify that the vendor de-
gassing equipment meets TCEQ emission standards and ensure
that contractor providing the portable equipment understands
TCEQ rules and documentation requirements.

Establishing a registration or certi�cation program for degassing
vendors or contractors is beyond the scope of the current rule-
making, but the commission may consider such a program in the
future.

HSC requested that the exemption for oceangoing, self-pro-
pelled marine vessels in §115.547(5) be removed so that these
vessels must be degassed and cleaned when they have emp-
tied their VOC cargo.

The commission did not provide notice of any change to the ref-
erenced exemption for oceangoing, self-propelled marine ves-
sels. Thus, proper notice to the owners and operators of such
vessels has not been given and making the requested change
is beyond the scope of the current rulemaking. The commission
may consider a change to this exemption in future rulemaking.

SUBCHAPTER B. GENERAL VOLATILE
ORGANIC COMPOUND SOURCES
DIVISION 1. STORAGE OF VOLATILE
ORGANIC COMPOUNDS
30 TAC §§115.110, 115.112 - 115.117, 115.119
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STATUTORY AUTHORITY

The amendments and new rule are adopted under Texas Water
Code, §5.102, concerning General Powers, §5.103, concerning
Rules, and §5.105, concerning General Policy, that authorize
the commission to adopt rules necessary to carry out its pow-
ers and duties under the Texas Water Code; and under Texas
Health and Safety Code, §382.017, concerning Rules, that au-
thorizes the commission to adopt rules consistent with the pol-
icy and purposes of the Texas Health and Safety Code, Chap-
ter 382 (also known as the Texas Clean Air Act). The amend-
ments and new rule are also adopted under Texas Health and
Safety Code, §382.002, concerning Policy and Purpose, that es-
tablishes the commission’s purpose to safeguard the state air
resources, consistent with the protection of public health, gen-
eral welfare, and physical property; §382.011, concerning Gen-
eral Powers and Duties, that authorizes the commission to con-
trol the quality of the state’s air; §382.012, concerning State Air
Control Plan, that authorizes the commission to prepare and
develop a general, comprehensive plan for the control of the
state’s air; §382.014, concerning Emission Inventory, which au-
thorizes the commission to require the submission of informa-
tion concerning the emission of air contaminants; and §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to require owners and oper-
ators of emission sources to maintain measuring and monitor-
ing records and make such records available to the commis-
sion. The rules are adopted under federal mandates contained
in 42 USC, §7410, that require states to introduce pollution con-
trol measures in order to reach speci�c air quality standards in
particular areas of the state.

The adopted amendments and new rule implement Texas Health
and Safety Code, §§382.002, 382.011, 382.012, 382.014, and
382.016.

§115.110. De�nitions.
The following words and terms, when used in this division (relating
to Storage of Volatile Organic Compounds), have the following mean-
ings, unless the context clearly indicates otherwise. Additional de�-
nitions for terms used in this division are found in §§3.2, 101.1, and
115.10 of this title (relating to De�nitions).

(1) Deck cover--A device that covers an opening in a �oat-
ing roof deck. Some deck covers move horizontally relative to the deck
(i.e., a sliding cover).

(2) Flexible enclosure system--A system that includes all
of the following: a �exible device that completely encloses the slot-
ted guidepole and eliminates the hydrocarbon vapor emission pathway
from inside the tank through the guidepole slots to the outside air; a
guidepole cover at the top of the guidepole; and a well cover posi-
tioned at the top of the guidepole well that seals any openings between
the well cover and the guidepole (e.g. pole wiper), any openings be-
tween the well cover and any other objects that pass through the well
cover, and any other openings in the top of the guidepole well.

(3) Incompatible liquid--A liquid that is a different chemi-
cal compound, a different chemical mixture, a different grade of liquid
material, or a fuel with different regulatory speci�cations provided that
the chemical compound, chemical mixture, grade of liquid material, or
fuel would be unusable for its intended purpose due to contamination
from the previously stored liquid.

(4) Internal sleeve emission control system--An emissions
control system that includes all of the following: an internal guidepole
sleeve that eliminates the hydrocarbon vapor emission pathway from
inside the tank through the guidepole slots to the outside air; a guide-

pole cover at the top of the guidepole; and a well cover positioned at
the top of the guidepole well that seals any openings between the well
cover and the guidepole (e.g. pole wiper), any openings between the
well cover and any other objects that pass through the well cover, and
any other openings in the top of the guidepole well.

(5) Pipeline breakout station--A facility along a pipeline
containing storage vessels used to relieve surges or receive and store
crude oil or condensate from the pipeline for reinjection into the
pipeline and continued transportation by pipeline or to other facilities.

(6) Pole �oat--A �oat located inside a guidepole that �oats
on the surface of the stored liquid. The rim of the �oat has a wiper or
seal that extends to the inner surface of the pole.

(7) Pole sleeve--A device that extends from either the cover
or the rim of an opening in a �oating roof deck to the outer surface of
a pole that passes through the opening. The sleeve extends into the
stored liquid.

(8) Pole wiper--A seal that extends from either the cover or
the rim of an opening in a �oating roof deck to the outer surface of a
pole that passes through the opening.

(9) Slotted guidepole--A guidepole or gaugepole that has
slots or holes through the wall of the pole. The slots or holes allow
the stored liquid to �ow into the pole at liquid levels above the lowest
operating level.

(10) Tank battery--A collection of equipment used to sep-
arate, treat, store, and transfer crude oil, condensate, natural gas, and
produced water. A tank battery typically receives crude oil, condensate,
natural gas, or some combination of these extracted products from sev-
eral production wells for accumulation and separation prior to transmis-
sion to a natural gas plant or petroleum re�nery. A collection of storage
tanks at a pipeline breakout station, petroleum re�nery, or petrochem-
ical plant is not considered to be a tank battery.

§115.112. Control Requirements.

(a) For all persons in the Beaumont/Port Arthur, Dallas/Fort
Worth, El Paso, and until January 1, 2009, in the Houston/Galve-
ston/Brazoria areas as de�ned in §115.10 of this title (relating to
De�nitions), the following requirements apply.

(1) No person shall place, store, or hold in any station-
ary tank, reservoir, or other container any volatile organic compound
(VOC) unless such container is capable of maintaining working pres-
sure suf�cient at all times to prevent any vapor or gas loss to the atmos-
phere, or is equipped with at least the control device speci�ed in Table
I(a) of this paragraph for VOC other than crude oil and condensate, or
Table II(a) of this paragraph for crude oil and condensate.
Figure: 30 TAC §115.112(a)(1)

(2) For �oating roof storage tanks subject to the provisions
of paragraph (1) of this subsection, the following requirements apply.

(A) All openings in an internal or external �oating roof
except for automatic bleeder vents (vacuum breaker vents) and rim
space vents must provide a projection below the liquid surface or be
equipped with a cover, seal, or lid. Any cover, seal, or lid must be in a
closed (i.e., no visible gap) position at all times except when the device
is in actual use.

(B) Automatic bleeder vents (vacuum breaker vents)
must be closed at all times except when the roof is being �oated off
or landed on the roof leg supports.

(C) Rim vents, if provided, must be set to open only
when the roof is being �oated off the roof leg supports or at the manu-
facturer’s recommended setting.
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(D) Any roof drain that empties into the stored liquid
must be equipped with a slotted membrane fabric cover that covers at
least 90% of the area of the opening.

(E) There must be no visible holes, tears, or other open-
ings in any seal or seal fabric.

(F) For external �oating roof storage tanks, secondary
seals must be the rim-mounted type (the seal must be continuous from
the �oating roof to the tank wall). The accumulated area of gaps that
exceed 1/8 inch (0.32 centimeter) in width between the secondary seal
and tank wall must be no greater than 1.0 square inch per foot (21 square
centimeters permeter) of tank diameter.

(3) Vapor recovery systems used as a control device on any
stationary tank, reservoir, or other container must maintain a minimum
control ef�ciency of 90%.

(b) For all persons in Gregg, Nueces, and Victoria Counties,
the following requirements shall apply:

(1) No person shall place, store, or hold in any station-
ary tank, reservoir, or other container any volatile organic compound
(VOC), unless such container is capable of maintaining working pres-
sure suf�cient at all times to prevent any vapor or gas loss to the at-
mosphere, or is equipped with at least the control device speci�ed in
Table I(a) for VOC other than crude oil and condensate or Table II(a)
for crude oil and condensate.

(2) For �oating roof storage tanks subject to the provisions
of paragraph (1) of this subsection, the following requirements shall
apply.

(A) All openings in an internal or external �oating roof,
except for automatic bleeder vents (vacuum breaker vents) and rim
space vents, must provide a projection below the liquid surface or be
equipped with a cover, seal, or lid. Any cover, seal, or lid must be in
a closed (i.e., no visible gap) position at all times, except when the de-
vice is in actual use.

(B) Automatic bleeder vents (vacuum breaker vents)
are to be closed at all times except when the roof is being �oated off
or landed on the roof leg supports.

(C) Rim vents, if provided, are to be set to open only
when the roof is being �oated off the roof leg supports or at the manu-
facturer’s recommended setting.

(D) Any roof drain that empties into the stored liquid
shall be equipped with a slotted membrane fabric cover that covers at
least 90% of the area of the opening.

(E) There shall be no visible holes, tears, or other open-
ings in any seal or seal fabric.

(F) For external �oating roof storage tanks, secondary
seals shall be the rim-mounted type (the seal shall be continuous from
the �oating roof to the tank wall). The accumulated area of gaps that
exceed 1/8 inch (0.32 centimeter) in width between the secondary seal
and tank wall shall be no greater than 1.0 square inch per foot (21 square
centimeters/meter) of tank diameter.

(c) For all persons in Aransas, Bexar, Calhoun, Matagorda,
San Patricio, and Travis Counties, the following requirements shall ap-
ply.

(1) No person may place, store, or hold in any stationary
tank, reservoir, or other container any VOC, other than crude oil or
condensate, unless such container is capable of maintaining working
pressure suf�cient at all times to prevent any vapor or gas loss to the

atmosphere, or is designed and equipped with at least the control device
speci�ed in Table I(b) for VOC other than crude oil and condensate.
Figure: 30 TAC §115.112(c)(1) (No change.)

(2) For �oating roof storage tanks subject to the provisions
of paragraph (1) of this subsection, the following requirements shall
apply.

(A) There shall be no visible holes, tears, or other open-
ings in any seal or seal fabric.

(B) All tank gauging and sampling devices shall be va-
por-tight except when gauging and sampling is taking place.

(3) No person in Matagorda or San Patricio Counties shall
place, store, or hold crude oil or condensate in any stationary tank,
reservoir, or other container, unless such tank, reservoir, or other con-
tainer is a pressure tank capable of maintaining working pressures suf-
�cient at all times to prevent vapor or gas loss to the atmosphere or is
equipped with one of the following vapor-loss control devices, prop-
erly maintained and operated:

(A) an internal �oating cover or external �oating roof
as de�ned in §115.10 of this title (relating to De�nitions). This control
equipment shall not be permitted if the VOC has a true vapor pressure
of 11.0 psia (75.8 kPa) or greater. All tank-gauging and tank-sampling
devices shall be vapor-tight, except when gauging or sampling is taking
place; or

(B) a vapor recovery system as de�ned in §115.10 of
this title (relating to De�nitions).

(d) For all persons in the Houston/Galveston/Brazoria area the
following requirements apply beginning January 1, 2009.

(1) No person shall place, store, or hold in any stationary
tank, reservoir, or other container any VOC unless such container is ca-
pable of maintaining working pressure suf�cient at all times to prevent
any vapor or gas loss to the atmosphere, or is equipped with at least the
control device speci�ed in either Table I(a) of subsection (a)(1) of this
section for VOC other than crude oil and condensate, or Table II(a) of
subsection (a)(1) of this section for crude oil and condensate.

(2) For �oating roof storage tanks subject to the provisions
of paragraph (1) of this subsection, the following requirements apply.

(A) All openings in an internal �oating cover or exter-
nal �oating roof as de�ned in §115.10 of this title (relating to De�ni-
tions) except for automatic bleeder vents (vacuum breaker vents), and
rim space vents must provide a projection below the liquid surface. All
openings in an internal �oating cover or external �oating roof except
for automatic bleeder vents (vacuum breaker vents), rim space vents,
leg sleeves, and roof drains must be equipped with a deck cover. The
deck cover must be equipped with a gasket in good operating condition
between the cover and the deck. The deck cover must be closed (i.e.
no gap of more than 1/8 inch) at all times, except when the cover must
be open for access.

(B) Automatic bleeder vents (vacuum breaker vents)
and rim space vents must be equipped with a gasketed lid, pallet,
�apper, or other closure device and must be closed (i.e. no gap of more
than 1/8 inch) at all times except when required to be open to relieve
excess pressure or vacuum, in accordance with the manufacturer’s
design.

(C) Each opening into the internal �oating cover for a
�xed roof support column may be equipped with a �exible fabric sleeve
seal instead of a deck cover.

(D) Any roof drain that empties into the stored liquid
must be equipped with a slotted membrane fabric cover that covers at
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least 90% of the area of the opening or an equivalent control that must
be kept in a closed (i.e., no gap of more than 1/8 inch) position at all
times except when the drain is in actual use. Stub drains on internal
�oating roof tanks are not subject to this requirement.

(E) There must be no visible holes, tears, or other open-
ings in any seal or seal fabric.

(F) For external �oating roof storage tanks, secondary
seals must be the rim-mounted type (the seal must be continuous from
the �oating roof to the tank wall with the exception of gaps that do
not exceed the following speci�cation). The accumulated area of gaps
that exceed 1/8 inch (0.32 centimeter) in width between the secondary
seal and tank wall must be no greater than 1.0 square inch per foot (21
square centimeters per meter) of tank diameter.

(G) Each opening for a slotted guidepole in an external
�oating roof tank must be equipped with one of the control device con-
�gurations speci�ed in clauses (i) - (vi) of this subparagraph.

(i) A pole wiper and a pole �oat. The wiper or seal
of the pole �oat must be at or above the height of the pole wiper.

(ii) A pole wiper and a pole sleeve.

(iii) An internal sleeve emission control system.

(iv) Retro�t to a solid guidepole system.

(v) A �exible enclosure system.

(vi) A cover on an external �oating roof tank.

(H) The �oating roof must be �oating on the liquid sur-
face at all times except when the �oating roof is supported by the leg
supports or other support devices (e.g., hangers from the �xed roof)
during the initial �ll (including re�ll after the tank has been degassed
and cleaned in accordance with §§115.541 - 115.547 of this title (re-
lating to Degassing or Cleaning of Stationary, Marine, and Transport
Vessels) or as allowed under the following circumstances:

(i) when necessary for maintenance or inspection;

(ii) when necessary for supporting a change in ser-
vice to an incompatible liquid);

(iii) when the storage tank has a capacity of less than
25,000 gallons or the vapor pressure of the material stored is less than
1.5 psia;

(iv) when the vapors are routed to a control device
from the time the �oating roof is landed until the �oating roof is within
ten percent by volume of being re�oated;

(v) when all emissions from the tank, including
emissions from roof landings, have been included in a �oating roof
storage tank emissions limit or cap approved under Chapter 116 of
this title (relating to Control of Air Pollution by Permits for New
Construction or Modi�cation); or

(vi) when all emissions from �oating roof landings
at the regulated entity as de�ned in §101.1 of this title (relating to Def-
initions) are less than 25 tons per year.

(3) Vapor recovery systems used as a control device on any
stationary tank, reservoir, or other container must maintain a minimum
control ef�ciency of 90%.

(4) Storage tanks storing condensate prior to custody trans-
fer must route �ashed gases to a vapor recovery system or control de-
vice if the liquid throughput through an individual tank or the aggre-
gate of tanks in a tank battery exceeds 1,500 barrels (63,000 gallons)
per year.

(5) Storage tanks storing crude oil or condensate prior to
custody transfer or at a pipeline breakout station must route �ashed
gases to a vapor recovery system or control device if the uncontrolled
VOC emissions from an individual storage tank, or from the aggregate
of tanks in a tank battery, have the potential to equal or exceed 25 tons
per year on a rolling 12-month basis. Uncontrolled emissions must
be estimated by one of the following methods; however, if emissions
determined using direct measurements or other methods approved by
the executive director under subparagraphs (A) or (D) of this paragraph
are higher than emissions estimated using the default factors or charts
in subparagraphs (B) or (C) of this paragraph, the higher values must
be used:

(A) direct measurement using the measuring instru-
ments and methods speci�ed in §115.115 of this title (relating to
Approved Test Methods);

(B) using a factor of 33.3 pounds of VOC per barrel (42
gallons) of condensate produced or 1.6 pounds of VOC per barrel (42
gallons) of oil produced;

(C) for crude oil storage only, using the chart in Exhibit
2 of the United States Environmental Protection Agency publication
Lessons Learned from Natural Gas STAR Partners: Installing Vapor
Recovery Units on Crude Oil Storage Tanks, October 2003, and assum-
ing that the hydrocarbon vapors have a molecular weight of 34 pounds
per pound mole and are 48% by weight VOC; or

(D) other test method or computer simulation approved
by the executive director.

§115.115. Approved Test Methods.
(a) For the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso,

and Houston/Galveston/Brazoria areas, compliance with §115.112(a)
and (d) of this title (relating to Control Requirements) must be deter-
mined by applying the following test methods, as appropriate:

(1) Test Methods 1-4 (40 Code of Federal Regulations
(CFR) Part 60, Appendix A) for determining �ow rates, as necessary;

(2) Test Method 18 (40 CFR Part 60, Appendix A) for de-
termining gaseous organic compound emissions by gas chromatogra-
phy;

(3) Test Method 22 (40 CFR Part 60, Appendix A) for vi-
sual determination of fugitive emissions from material sources and
smoke emissions from �ares;

(4) Test Method 25 (40 CFR Part 60, Appendix A) for de-
termining total gaseous nonmethane organic emissions as carbon;

(5) Test Methods 25A or 25B (40 CFR Part 60, Appendix
A) for determining total gaseous organic concentrations using �ame
ionization or nondispersive infrared analysis;

(6) test method described in 40 CFR §60.113a(a)(1)(ii) (ef-
fective April 8, 1987) for measurement of storage tank seal gap;

(7) determination of true vapor pressure using American
Society for Testing and Materials (ASTM) Test Methods D323-89,
D2879, D4953, D5190, or D5191 for the measurement of Reid vapor
pressure; or

(8) minor modi�cations to these test methods approved by
the executive director.

(b) For Gregg, Nueces, and Victoria Counties, compliance
with §115.112(b) of this title shall be determined by applying the
following test methods, as appropriate:

(1) Test Methods 1-4 (40 Code of Federal Regulations 60,
Appendix A) for determining �ow rates, as necessary;
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(2) Test Method 18 (40 Code of Federal Regulations 60,
Appendix A) for determining gaseous organic compound emissions by
gas chromatography;

(3) Test Method 22 (40 Code of Federal Regulations 60,
Appendix A) for visual determination of fugitive emissions from ma-
terial sources and smoke emissions from �ares;

(4) Test Method 25 (40 Code of Federal Regulations 60,
Appendix A) for determining total gaseous nonmethane organic emis-
sions as carbon;

(5) Test Methods 25A or 25B (40 Code of Federal Regula-
tions 60, Appendix A) for determining total gaseous organic concen-
trations using �ame ionization or nondispersive infrared analysis;

(6) test method described in 40 CFR 60.113a(a)(1)(ii) (ef-
fective April 8, 1987) for measurement of storage tank seal gap;

(7) determination of true vapor pressure using ASTM Test
Methods D323-89, D2879, D4953, D5190, or D5191 for the measure-
ment of Reid vapor pressure; or

(8) minor modi�cations to these test methods approved by
the executive director.

(c) For the Houston/Galveston/Brazoria area, compliance with
§115.112(d)(5) of this title may be determined by using the following
measurement instruments or applying the following test methods, as
appropriate:

(1) mass �ow meter, positive displacement meter, or sim-
ilar device over a 24-hour period representative of normal operation
for �ow measurements of �ash gases. For crude oil and natural gas
production sites, the �ow measurements must be made while the pro-
ducing wells are operational; and

(2) test methods referenced in subsection (a)(2), (4), and
(5) of this section or Gas Processors Association Method 2286, Ten-
tative Method of Extended Analysis for Natural Gas and Similar Mix-
tures by Temperature Programmed Gas Chromatography, to measure
the concentration of VOC in the �ashed gases; or

(3) minor modi�cations to these test methods approved by
the executive director.

§115.116. Monitoring and Recordkeeping Requirements.
(a) For all persons in the Beaumont/Port Arthur, Dallas/Fort

Worth, El Paso, and Houston/Galveston/Brazoria areas, the following
recordkeeping requirements apply.

(1) The owner or operator of any storage vessel with an
external �oating roof that is exempted from the requirement for a sec-
ondary seal as speci�ed in §115.117(a)(1), (6), and (7) of this title (re-
lating to Exemptions) and is used to store volatile organic compounds
(VOC) with a true vapor pressure greater than 1.0 pounds per square
inch absolute (psia) (6.9 kilo Pascals (kPa)) at storage conditions shall
maintain records of the type of VOC stored and the average monthly
true vapor pressure of the stored liquid.

(2) The results of inspections required by §115.114(a) of
this title (relating to Inspection Requirements) must be recorded. For
secondary seal gaps that are required to be physically measured during
inspection, these records must include a calculation of emissions for all
secondary seal gaps that exceed 1/8 inch (0.32 centimeter) where the
accumulated area of such gaps is greater than 1.0 square inch per foot
(21 square centimeters per meter) of tank diameter. These calculated
emissions inventory reportable emissions (Tr) must be reported in the
annual emissions inventory submittal required by §101.10 of this title
(relating to Emissions Inventory Requirements). The emissions must
be calculated using the following methodology:

(A) Allowable Seal Gap (greater than 1/8 inch wide):
As (square inches) = 1 square inch per tank diameter foot x tank diam-
eter.

(B) Measured Seal Gap: Ms (square inches).

(C) Reportable Seal Gap Area: Rs = Ms - As in square
inches.

(D) Reportable Seal Gap/Allowable Ratio: RRs = Rs
divided by As.

(E) Tank Circumference: Tc (feet).

(F) Reportable Seal Gap Length (total linear feet of seal
gap greater than 1/8 inch gap width): Rl.

(G) Reportable Seal Gap Length/Tank Circumference
Ratio: RRl = Rl/Tc.

(H) Tank Emissions (with good single seal): Ts = Com-
pilation of Air Pollutant Emission Factors (AP-42) Calculation (con-
vert to pounds/day).

(I) Tank Emissions (with two good seals): Tss = AP-42
Calculation (convert to pounds/day). Note: Use maximum local
monthly average ambient temperature as reported by the National
Weather Service to calculate true vapor pressure.

(J) Emissions Inventory Reportable emissions: Tr
(pounds) = (Ts - Tss) x RRs x RRl x 90 days. Note: In no case should
Tr be greater than (Ts - Tss).

(3) Affected persons shall install and maintain monitors to
continuously measure and record operational parameters of any of the
following emission control devices installed to meet applicable control
requirements. Such records must be suf�cient to demonstrate proper
functioning of those devices to design speci�cations, including:

(A) the exhaust gas temperature immediately down-
stream of a direct-�ame incinerator;

(B) the inlet and outlet gas temperature of a chiller or
catalytic incinerator; and

(C) the exhaust gas VOC concentration of any carbon
adsorption system, as de�ned in §115.10 of this title (relating to De�-
nitions), to determine if breakthrough has occurred.

(4) The results of any testing conducted in accordance with
the provisions speci�ed in §115.115(a) of this title (relating to Ap-
proved Test Methods) must be maintained at an affected facility.

(5) All records must be maintained for two years and be
made available for review upon request by authorized representatives
of the executive director, the United States Environmental Protection
Agency (EPA), or local air pollution control agencies with jurisdiction.

(b) For all persons in Gregg, Nueces, and Victoria Counties,
the following recordkeeping requirements shall apply.

(1) The owner or operator of any storage vessel with an
external �oating roof which is exempted from the requirement for a
secondary seal as speci�ed in §115.117(b)(1), (6), and (7) of this title
and used to store VOC with a true vapor pressure greater than 1.0 psia
(6.9 kPa) at storage conditions shall maintain records of the type of
VOC stored and the average monthly true vapor pressure of the stored
liquid.

(2) The results of inspections required by §115.114(b) of
this title shall be recorded.
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(3) In Victoria County, affected persons shall install and
maintain monitors to continuously measure and record operational pa-
rameters of any of the following emission control devices installed to
meet applicable control requirements. Such records must be suf�cient
to demonstrate proper functioning of those devices to design speci�ca-
tions, including:

(A) the exhaust gas temperature immediately down-
stream of a direct-�ame incinerator;

(B) the inlet and outlet gas temperature of a chiller or
catalytic incinerator; and

(C) the exhaust gas VOC concentration of any carbon
adsorption system, as de�ned in §115.10 of this title, to determine if
breakthrough has occurred.

(4) The results of any testing conducted in accordance with
the provisions speci�ed in §115.115(b) of this title shall be maintained
at an affected facility.

(5) All records shall be maintained for two years and be
made available for review upon request by authorized representatives
of the executive director, EPA, or local air pollution control agencies.

(c) For all persons in the Houston/Galveston/Brazoria area, the
following recordkeeping requirements apply in addition to those spec-
i�ed in subsection (a) of this section.

(1) The owner or operator of any stationary tank, reservoir,
or container with a �xed roof that is not required to be equipped with a
�oating roof or vapor recovery system, as speci�ed in either Table I(a)
or Table II(a) of §115.112(a)(1) of this title (relating to Control Require-
ments), shall maintain records of the type of VOC stored, the starting
and ending dates when the material is stored, and the true vapor pres-
sure at the average monthly storage temperature of the stored liquid.
This requirement does not apply to storage tanks with nominal storage
capacity of 25,000 gallons or less storing volatile organic liquids other
than crude oil or condensate, or to storage tanks with nominal storage
capacity of 40,000 gallons or less storing crude oil or condensate.

(2) The owner or operator of any storage tank that stores
crude oil or condensate prior to custody transfer or at a pipeline break-
out station and is not equipped with vapor recovery shall maintain
records of the estimated annual emissions from the storage tank to doc-
ument that the uncontrolled emissions are less than 25 tons per year.
The records must be updated annually and must be made available for
review within 72 hours upon request by authorized representatives of
the executive director, the EPA, or local air pollution control agencies
with jurisdiction.

§115.117. Exemptions.
(a) For all persons in the Beaumont/Port Arthur, Dallas/Fort

Worth, El Paso, and Houston/Galveston/Brazoria areas, the following
exemptions apply.

(1) Except as provided in §115.116 of this title (relating
to Monitoring and Recordkeeping Requirements), any volatile organic
compound (VOC) with a true vapor pressure less than 1.5 pounds per
square inch absolute (psia) (10.3 kilo Pascals (kPa)) at storage condi-
tions is exempt from the requirements of this division (relating to Stor-
age of Volatile Organic Compounds).

(2) Crude oil and condensate stored in tanks with a nomi-
nal capacity less than 210,000 gallons (794,850 liters), prior to custody
transfer, is exempt from the requirements of this division. After Jan-
uary 1, 2009, this exemption no longer applies in the Houston/Galve-
ston/Brazoria area.

(3) Storage containers that have a capacity of less than
25,000 gallons (94,625 liters) located at motor vehicle fuel dispensing
facilities are exempt from the requirements of this division.

(4) A welded tank with a mechanical shoe primary seal that
has a secondary seal from the top of the shoe seal to the tank wall (a
shoe-mounted secondary seal) is exempt from the requirement for ret-
ro�tting with a rim-mounted secondary seal if the shoe-mounted sec-
ondary seal was installed or scheduled for installation before August
22, 1980.

(5) External �oating roof tanks storing waxy, high pour
point crude oils are exempt from any secondary seal requirements of
§115.112(a) of this title (relating to Control Requirements).

(6) Any welded tank storing VOC having a true vapor pres-
sure less than 4.0 psia (27.6 kPa) is exempt from any external �oating
roof secondary seal requirement if any of the following types of pri-
mary seals have been installed before August 22, 1980:

(A) a mechanical shoe seal;

(B) a liquid-mounted foam seal; or

(C) a liquid-mounted liquid �lled type seal.

(7) Any welded tank storing crude oil having a true vapor
pressure equal to or greater than 4.0 psia (27.6 kPa) and less than 6.0
psia (41.4 kPa) at storage conditions is exempt from any external �oat-
ing roof secondary seal requirement if any of the following types of
primary seals have been installed before December 10, 1982:

(A) a mechanical shoe seal;

(B) a liquid-mounted foam seal; or

(C) a liquid-mounted liquid �lled type seal.

(8) Storage containers that have a capacity of no more than
1,000 gallons are exempt from the requirements of this division.

(9) Condensate storage tanks or tank batteries with a
throughput exceeding 1,500 barrels (63,000 gallons) per year are
exempt from the requirement in §115.112(d)(4) of this title to route
�ashed gases to a vapor recovery system or control device if the owner
or operator demonstrates using test methods speci�ed in §115.115(c)
of this title, that uncontrolled VOC emissions from the individual tank,
or from the aggregate of storage tanks in a tank battery, are less than
25 tons per year on a rolling 12-month basis.

(b) For all persons in Gregg, Nueces, and Victoria Counties,
the following exemptions apply.

(1) Except as provided in §115.116 of this title, any VOC
with a true vapor pressure less than 1.5 psia (10.3 kPa) at storage con-
ditions is exempt from the requirements of this division.

(2) Crude oil and condensate stored in tanks with a nominal
capacity less than 210,000 gallons (794,850 liters), prior to custody
transfer, is exempt from the requirements of this division.

(3) Storage containers which have a capacity of less than
25,000 gallons (94,625 liters) located at motor vehicle fuel dispensing
facilities are exempt from the requirements of this division.

(4) A welded tank with a mechanical shoe primary seal
which has a secondary seal from the top of the shoe seal to the tank
wall (a shoe-mounted secondary seal) is exempt from the requirement
for retro�tting with a rim-mounted secondary seal if the shoe-mounted
secondary seal was installed or scheduled for installation before Au-
gust 22, 1980.
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(5) External �oating roof tanks storing waxy, high pour
point crude oils are exempt from any secondary seal requirements of
§115.112(b) of this title.

(6) Any welded tank storing VOC having a true vapor pres-
sure less than 4.0 psia (27.6 kPa) is exempt from any external secondary
seal requirement if any of the following types of primary seals have
been installed before August 22, 1980:

(A) a mechanical shoe seal;

(B) a liquid-mounted foam seal; or

(C) a liquid-mounted liquid �lled type seal.

(7) Any welded tank storing crude oil having a true vapor
pressure equal to or greater than 4.0 psia (27.6 kPa) and less than 6.0
psia (41.4 kPa) at storage conditions is exempt from any external sec-
ondary seal requirement if any of the following types of primary seals
have been installed before December 10, 1982:

(A) a mechanical shoe seal;

(B) a liquid-mounted foam seal; or

(C) a liquid-mounted liquid �lled type seal.

(8) Storage containers which have a capacity of no more
than 1,000 gallons are exempt from the requirements of this division.

(c) For all persons in Aransas, Bexar, Calhoun, Matagorda,
San Patricio, and Travis Counties, the following exemptions apply.

(1) Any VOC with a true vapor pressure less than 1.5 psia
(10.3 kPa) at storage conditions is exempt from the requirements of this
division.

(2) Slotted sampling and gauge pipes installed in any �oat-
ing roof storage tank are exempt from the provisions of §115.112(c) of
this title.

(3) Storage tanks with nominal capacities between 1,000
gallons (3,785 liters) and 25,000 gallons (94,625 liters) are exempt
from the requirements of §115.112(c)(1) of this title if construction be-
gan before May 12, 1973.

(4) Storage tanks with a nominal capacity of 420,000 gal-
lons (1,589,700 liters) or less are exempt from the requirements of
§115.112(c)(3) of this title.

(5) Storage containers which have a capacity of no more
than 1,000 gallons are exempt from the requirements of this division.

§115.119. Counties and Compliance Schedules.

(a) The owner or operator of each stationary tank, reservoir,
or other container in which any volatile organic compound (VOC) is
placed, stored, or held in Brazoria, Chambers, Collin, Dallas, Den-
ton, El Paso, Fort Bend, Galveston, Hardin, Harris, Jefferson, Liberty,
Montgomery, Orange, Tarrant, and Waller Counties shall continue to
comply with this division (relating to Storage of Volatile Organic Com-
pounds) as required by §115.930 of this title (relating to Compliance
Dates).

(b) The owner or operator of each stationary tank, reservoir,
or other container in which any VOC is placed, stored, or held in Ellis,
Johnson, Kaufman, Parker, and Rockwall Counties shall comply with
this division as soon as practicable, but no later than March 1, 2009.

(c) The owner or operator of each stationary tank, reservoir, or
other container in which any VOC is placed, stored, or held in Brazoria,
Chambers, Fort Bend, Galveston, Harris, Liberty, Montgomery, and
Waller Counties shall comply with the requirements of §§115.112(d),
115.115(c), and 115.116(c) of this title (relating to Control Require-

ments; Approved Test Methods; and Monitoring and Recordkeeping
Requirements) as soon as practicable, but no later than January 1, 2009.
If compliance with these requirements would require emptying and de-
gassing of the stationary tank, reservoir, or container, compliance is not
required until the next time the stationary tank, reservoir, or container
is emptied or degassed but no later than January 1, 2017. The owner
or operator of each stationary tank, reservoir, or container with a nomi-
nal capacity less than 210,000 gallons (794,850 liters) storing crude oil
and condensate prior to custody transfer in Brazoria, Chambers, Fort
Bend, Galveston, Harris, Liberty, Montgomery, and Waller Counties
shall comply with the requirements of this division as soon as practi-
cable but no later than January 1, 2009, regardless if compliance with
these requirements would require emptying and degassing of the sta-
tionary tank, reservoir, or container.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702034
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER F. MISCELLANEOUS
INDUSTRIAL SOURCES
DIVISION 3. DEGASSING OR CLEANING OF
STATIONARY, MARINE, AND TRANSPORT
VESSELS
30 TAC §§115.541 - 115.547, 115.549

STATUTORY AUTHORITY

The amendments are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, that authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code; and under Texas Health
and Safety Code, §382.017, concerning Rules, that authorizes
the commission to adopt rules consistent with the policy and
purposes of the Texas Health and Safety Code, Chapter 382
(also known as the Texas Clean Air Act). The amendments are
also adopted under Texas Health and Safety Code, §382.002,
concerning Policy and Purpose, that establishes the commis-
sion’s purpose to safeguard the state air resources, consistent
with the protection of public health, general welfare, and physi-
cal property; §382.011, concerning General Powers and Duties,
that authorizes the commission to control the quality of the
state’s air; §382.012, concerning State Air Control Plan, that
authorizes the commission to prepare and develop a general,
comprehensive plan for the control of the state’s air; §382.014,
concerning Emission Inventory, which authorizes the commis-
sion to require the submission of information concerning the
emission of air contaminants; and §382.016, concerning Moni-
toring Requirements; Examination of Records, which authorizes
the commission to require owners and operators of emission
sources to maintain measuring and monitoring records and
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make such records available to the commission. The rules are
adopted under federal mandates contained in 42 USC, §7410,
that require states to introduce pollution control measures in
order to reach speci�c air quality standards in particular areas
of the state.

The adopted amendments implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, and 382.016.

§115.541. Emission Speci�cations.

(a) For all persons in the Beaumont/Port Arthur, Dallas/Fort
Worth, El Paso, and Houston/Galveston/Brazoria areas as de�ned in
§115.10 of this title (relating to De�nitions), the following emission
speci�cations apply to degassing during or in preparation of cleaning.

(1) For all stationary volatile organic compound (VOC)
storage tanks with a nominal storage capacity of one million gallons or
more and after January 1, 2009, storage tanks in the Houston/Galve-
ston/Brazoria area with a nominal storage capacity of 250,000 gallons
or greater or with a nominal storage capacity of 75,000 gallons or
greater storing materials with a true vapor pressure greater than 2.6
pounds per square inch absolute (psia).

(A) No person shall permit VOC emissions with a vapor
space partial pressure greater than or equal to 0.5 psia (3.4 kilo Pascals
(kPa)) under actual storage conditions unless the vapors are processed
by a vapor control system.

(B) The vapor control system must maintain a control
ef�ciency of at least 90%.

(C) When conducting degassing or cleaning operations,
no avoidable liquid or gaseous leaks, as detected by sight or sound, may
originate from the degassing or cleaning operations.

(D) The intentional bypassing of a vapor control device
used during degassing or cleaning is prohibited. Any visible VOC leak
originating from the vapor control device or other associated product
recovery device must be repaired as soon as practical.

(2) For all transport vessels, as de�ned in §115.10 of this
title, with a nominal storage capacity of 8,000 gallons or more.

(A) No person shall permit VOC emissions with a vapor
space partial pressure greater than or equal to 0.5 psia (3.4 kPa) under
actual storage conditions unless the vapors are processed by a vapor
control system.

(B) The vapor control system must maintain a control
ef�ciency of at least 90%.

(C) When conducting degassing or cleaning operations,
no avoidable liquid or gaseous leaks, as detected by sight or sound, may
originate from the degassing or cleaning operations.

(D) The intentional bypassing of a vapor control device
used during degassing or cleaning is prohibited. Any visible VOC leak
originating from the vapor control device or other associated product
recovery device must be repaired as soon as practical.

(E) All transport vessels, as de�ned in §115.10 of this
title, must be kept vapor-tight at all times until the VOC vapors remain-
ing in the vessel are discharged to a vapor control system.

(b) For all persons in the Beaumont/Port Arthur and Hous-
ton/Galveston/Brazoria areas, the following emission speci�cations
apply to degassing during or in preparation of cleaning for all marine
vessels, as de�ned in §101.1 of this title (relating to De�nitions), that
have a nominal storage capacity of 10,000 barrels (420,000 gallons)
or more and contain VOC.

(1) No person shall degas or clean a tank that carried a VOC
with a vapor partial pressure greater than or equal to 0.5 psia (3.4 kPa)
unless the vapors are processed by a vapor control system.

(2) The vapor control system must maintain a control ef�-
ciency of at least 90%.

(3) When conducting degassing or cleaning operations, no
avoidable liquid or gaseous leaks, as detected by sight or sound, may
originate from the degassing or cleaning operations.

(4) The intentional bypassing of a vapor control device
used during degassing or cleaning is prohibited. Any visible VOC leak
originating from the vapor control device or other associated product
recovery device must be repaired as soon as possible.

(5) All marine vessels, as de�ned in §101.1 of this title,
containing VOC must have all cargo tank closures properly secured, or
maintain a negative pressure within the tank when a closure is opened,
and must have all pressure/vacuum relief valves operating within cer-
ti�ed limits as speci�ed by classi�cation society or �ag state until the
vapors are discharged to a vapor control system if the vessel is degassed
or cleaned.

§115.542. Control Requirements.
(a) For all persons in the Beaumont/Port Arthur, Dallas/Fort

Worth, El Paso, and Houston/Galveston/Brazoria areas as de�ned in
§115.10 of this title (relating to De�nitions), the following control re-
quirements apply to stationary storage tanks and transport vessels.

(1) No person shall permit the degassing or cleaning of
volatile organic compounds (VOC) from a stationary storage tank or
transport vessel unless the vapors are processed by a vapor control sys-
tem.

(2) When degassing or cleaning is effected through the
hatches of a transport vessel with a loading arm equipped with a vapor
collection adapter, then pneumatic, hydraulic, or other mechanical
means must be provided to force a vapor-tight seal between the adapter
and the hatch. A means must be provided to minimize liquid drainage
from the degassing or cleaning device when it is removed from the
hatch of any transport vessel or to accomplish drainage before such
removal.

(3) When degassing or cleaning is effected through the
hatches or manways of stationary VOC storage tanks, all lines must
be equipped with �ttings that make vapor-tight connections and that
are closed when disconnected; or equipped to permit residual VOC in
the line to discharge into a recovery or disposal system after degassing
or cleaning is complete.

(4) Degassing and cleaning equipment must be designed
and operated to prevent avoidable VOC leaks.

(5) In the Beaumont/Port Arthur, Dallas/Fort Worth, El
Paso, and until January 1, 2009, in the Houston/Galveston/Brazoria
areas, vapors must be routed to the control device until a turnover of
at least four vapor space volumes has occurred, or four turnovers of
the vapor space under a �oating roof, or the partial vapor pressure
is less than 0.5 pounds per square inch absolute (psia) (19,000 parts
per million by weight (ppmw), or 34,000 parts per million by volume
(ppmv) expressed as methane). After one of these conditions has been
satis�ed, the storage tank or transport vessel may be vented to the
atmosphere for the remainder of the degassing or cleaning process.

(6) After January 1, 2009, in the Houston/Galveston/Bra-
zoria area, vapors must be routed to the control device until the VOC
measured concentration before the inlet to the control device is less than
34,000 ppmv as methane or less than 50% of the lower explosive limit
(LEL). After this condition has been satis�ed, the storage tank or trans-
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port vessel may be vented to the atmosphere for the remainder of the
degassing or cleaning process provided that the VOC concentration re-
mains below 34,000 ppmv as methane or less than 50% of the LEL. The
VOC concentration must be measured once every 12 hours if the stor-
age tank or transport vessel is vented continuously to the atmosphere,
and upon restart of the degassing and cleaning operation if venting to
the atmosphere has been suspended for more than four hours. If any
measurements of the VOC concentration equal or exceed 34,000 ppmv
as methane or are equal to or greater than 50% of the LEL, the storage
tank or transport vessel must be routed to the control device until the
concentration is below 34,000 ppmv as methane or less than 50% of
the LEL. While venting to the atmosphere, measurements must con-
tinue until �ve consecutive readings of VOC concentrations collected
at 12 hour intervals are measured to be less than 34,000 ppmv or less
than 50% of the LEL.

(b) For all persons in the Beaumont/Port Arthur and Hous-
ton/Galveston/Brazoria areas, the following control requirements ap-
ply to marine vessels.

(1) No person shall permit the degassing or cleaning of a
marine vessel containing VOC unless the vapors are processed by a
vapor control system.

(2) When degassing or cleaning is effected through the
hatches of a marine vessel containing VOC with a loading arm
equipped with a vapor collection adapter, then pneumatic, hydraulic,
or other mechanical means must be provided to force a vapor-tight
seal between the adapter and the hatch, or a negative pressure inside
the cargo tank must be maintained. A means must be provided to
minimize liquid drainage from the degassing or cleaning device and
line when they are removed from the hatch of any marine vessel
containing VOC or to accomplish drainage before such removal.

(3) Degassing and cleaning equipment must be designed
and operated to prevent avoidable VOC leaks.

(4) In the Beaumont/Port Arthur area and until January 1,
2009, in the Houston/Galveston/Brazoria area, vapors must be routed
to the control device until the marine vessel is stripped VOC liquid-free
and a turnover of at least four vapor space volumes has occurred, the
partial vapor pressure is less than 0.5 psia (19,000 ppmw, or 34,000
ppmv expressed as methane), or the concentration of VOC is less than
20% of the LEL. After one of these conditions has been satis�ed, the
marine vessel may be vented to the atmosphere for the remainder of
the degassing or cleaning process.

(5) After January 1, 2009, in the Houston/Galveston/Bra-
zoria area, vapors must be routed to the control device until the VOC
measured concentration before the inlet to the control device is less than
34,000 ppmv as methane or less than 50% of the LEL. After this con-
dition has been satis�ed, the marine vessel may be vented to the atmos-
phere for the remainder of the degassing or cleaning process provided
that the VOC concentration remains below 34,000 ppmv as methane
or less than 50% of the LEL. The VOC concentration must be mea-
sured once every 12 hours if the marine vessel is vented continuously
to the atmosphere, and upon restart of the degassing and cleaning op-
eration if venting to the atmosphere has been suspended for more than
four hours. If any measurements of the VOC concentration equal or
exceed 34,000 ppmv as methane or are equal to or greater than 50% of
the LEL, the marine vessel must be routed to the control device until
the concentration is below 34,000 ppmv as methane or less than 50%
of the LEL. While venting to the atmosphere, measurements must con-
tinue until �ve consecutive readings of VOC concentrations collected
at 12-hour intervals are measured to be less than 34,000 ppmv or less
than 50% of the LEL.

§115.543. Alternate Control Requirements.

For all persons in the Beaumont/Port Arthur, Dallas/Fort Worth, El
Paso, and Houston/Galveston/Brazoria areas as de�ned in §115.10 of
this title (relating to De�nitions), alternate methods of demonstrating
and documenting continuous compliance with the applicable control
requirements or exemption criteria in this division (relating to De-
gassing or Cleaning of Stationary, Marine, and Transport Vessels) may
be approved by the executive director in accordance with §115.910
of this title (relating to Availability of Alternate Means of Control) if
emission reductions are demonstrated to be substantially equivalent.

§115.544. Inspection Requirements.

For all persons in the Beaumont/Port Arthur, Dallas/Fort Worth, El
Paso, and Houston/Galveston/Brazoria areas as de�ned in §115.10 of
this title (relating to De�nitions), the following inspection requirements
apply.

(1) Inspection for visible liquid leaks, visible fumes, or sig-
ni�cant odors resulting from volatile organic compound (VOC) trans-
fer operations must be conducted during each degassing or cleaning
operation by the owner or operator of the VOC degassing and cleaning
facility.

(2) VOC degassing or cleaning through the affected trans-
fer lines must be discontinued when a leak is observed and the leak
cannot be repaired within a reasonable length of time. The intentional
bypassing of a vapor control device during cleaning or degassing is
prohibited.

§115.545. Approved Test Methods.

For the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso, and Hous-
ton/Galveston/Brazoria areas as de�ned in §115.10 of this title (relating
to De�nitions), compliance with §115.541 and §115.542 of this title
(relating to Emission Speci�cations and Control Requirements) must
be determined by applying the following test methods, as appropriate:

(1) Test Methods 1-4 (40 Code of Federal Regulations
(CFR) Part 60, Appendix A) for determining �ow rates;

(2) Test Method 18 (40 CFR Part 60, Appendix A) for de-
termining gaseous organic compound emissions by gas chromatogra-
phy;

(3) Test Method 25 (40 CFR Part 60, Appendix A) for de-
termining total gaseous nonmethane organic emissions as carbon;

(4) Test Methods 25A or 25B (40 CFR Part 60, Appendix
A) for determining total gaseous organic concentrations using �ame
ionization or nondispersive infrared analysis;

(5) additional test procedures described in 40 CFR
§60.503(b), (c), and (d) (effective February 14, 1989) for determining
compliance for bulk gasoline terminals;

(6) Test Method 21 (40 CFR Part 60, Appendix A) for de-
termining volatile organic compound (VOC) leaks;

(7) determination of true vapor pressure using American
Society for Testing and Materials (ASTM) Test Method D323-89,
D2879, D4953, D5190, or D5191 for the measurement of Reid vapor
pressure, adjusted for actual storage temperature in accordance with
API Publication 2517, Third Edition, 1989;

(8) Test Method 27 (40 CFR Part 60, Appendix A) for de-
termining tank-truck leaks;

(9) 40 CFR §63.565(c) (effective September 19, 1995) or
40 CFR §61.304(f) (effective October 17, 2000) for determination of
marine vessel vapor tightness;

(10) minor modi�cations to these test methods approved
by the executive director; or
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(11) VOC concentration measurements required by
§115.542(a)(6) and (b)(5) of this title (relating to Control Require-
ments) must be performed using one of the methods or measurement
instruments listed in subparagraphs (A) - (F) of this paragraph.

(A) Test Method 21 (40 CFR Part 60, Appendix A). The
instrument response factor criteria in §8.1 of the United States Envi-
ronmental Protection Agency Method 21 may be determined using the
average composition of the liquid in the tank rather than for each indi-
vidual liquid.

(B) Test Method 18 (40 CFR Part 60, Appendix A) ex-
cept that only one bag sample needs to be collected for each concen-
tration measurement.

(C) Bag samples, provided the means of collecting the
sample and the type of bag used are appropriate and representative of
the type of space being sampled and the analytical method used to eval-
uate bag contents are appropriate for the concentration levels and com-
pound types.

(D) Test Method 25A (40 CFR Part 60, Appendix A).

(E) Portable hydrocarbon gas analyzer using an appro-
priate detector that is effective in the concentration range being mea-
sured and calibrated with compounds of interest in each case. Ana-
lyzers must be calibrated and maintained according to manufacturer’s
speci�cations.

(F) Lower explosive limit detector. The detector must
be calibrated and maintained according to manufacturer’s speci�ca-
tions.

§115.546. Monitoring and Recordkeeping Requirements.
For facilities in the Beaumont/Port Arthur, Dallas/Fort Worth, El Paso,
and Houston/Galveston/Brazoria areas as de�ned in §115.10 of this ti-
tle (relating to De�nitions) affected by §115.541 and §115.542 of this
title (relating to Emission Speci�cations and Control Requirements),
the owner or operator of any volatile organic compound (VOC) de-
gassing or cleaning facility shall maintain the following information
at the facility for at least two years and shall make such information
available upon request to representatives of the executive director, the
United States Environmental Protection Agency, or any local air pol-
lution control agency having jurisdiction in the area:

(1) for storage tank, transport vessel, or marine vessel de-
gassing or cleaning operations:

(A) a record of the type and number of all transport ves-
sels, stationary VOC storage tanks, and marine vessels that are de-
gassed or cleaned at the affected facility;

(B) the chemical name and estimated liquid quantity of
VOC contained in each vessel prior to degassing or cleaning;

(C) the chemical name and estimated liquid quantity of
VOC removed from each storage tank, transport vessel, or marine ves-
sel; and

(D) after January 1, 2009, in the Houston/Galve-
ston/Brazoria area, a record of the measurements of VOC concentra-
tion or percent of lower explosive limit from the storage tank, transport
vessel, or marine vessel being degassed while the tank or vessel is
vented to the atmosphere;

(2) for vapor control systems:

(A) continuous monitoring and recording of the exhaust
gas temperature immediately downstream of a direct-�ame incinerator;

(B) continuous monitoring and recording of the inlet
and outlet gas temperature of a catalytic incinerator; and

(C) continuous monitoring and recording of the exhaust
gas VOC concentration for carbon adsorption systems that contain fa-
cilities to regenerate the carbon bed directly, as de�ned in §115.10 of
this title (relating to De�nitions); or periodic monitoring of the exhaust
gas VOC as speci�ed by 40 Code of Federal Regulations §61.354(d)
(effective October 17, 2000), of any carbon adsorption system that does
not regenerate the carbon bed directly, to determine breakthrough;

(3) the results of any leak inspection and repair conducted
in accordance with the provisions speci�ed in §115.544 of this title
(relating to Inspection Requirements); and

(4) the results of any testing conducted in accordance with
the provisions speci�ed in §115.545 of this title (relating to Approved
Test Methods).

§115.547. Exemptions.
For all persons in the Beaumont/Port Arthur, Dallas/Fort Worth, El
Paso, and Houston/Galveston/Brazoria areas as de�ned in §115.10 of
this title (relating to De�nitions), the following exemptions apply.

(1) Degassing or cleaning any storage tank, transport ves-
sel, or marine vessel with a vapor space partial pressure less than 0.5
pounds per square inch absolute (psia) (3.4 kilo Pascals) of volatile or-
ganic compound (VOC) under actual storage conditions is exempt from
the requirements of this division (relating to Degassing or Cleaning of
Stationary, Marine, and Transport Vessels).

(2) Degassing or cleaning any transport vessel with a nom-
inal storage capacity of less than 8,000 gallons, or any stationary VOC
storage tank with a nominal storage capacity of less than 1 million gal-
lons, or any marine vessel with a nominal storage capacity of less than
10,000 barrels (420,000 gallons), is exempt from the requirements of
this division. After January 1, 2009, stationary VOC storage tanks in
the Houston/Galveston/Brazoria area with a nominal storage capacity
and vapor pressure of stored liquid as listed in subparagraphs (A) and
(B) of this paragraph are no longer exempt from the requirements of
this division.

(A) Storage tanks with nominal storage capacity greater
than or equal to 250,000 gallons but less than 1 million gallons.

(B) Storage tanks with nominal storage capacity greater
than or equal to 75,000 gallons but less than 250,000 gallons storing
materials with true vapor pressure greater than 2.6 psia.

(3) Any stationary VOC storage tank during preventative
maintenance, roof repair, primary seal inspection, or removal and in-
stallation of a secondary seal, if product is not moved in or out of the
storage tank, emissions are minimized, and the repair is completed
within seven calendar days, is exempt from the requirements of this
division.

(4) Any marine vessel that has sustained damage that
prevents a cargo tank’s opening from being properly secured, causes
the onboard vapor recovery system to be inoperative, or prevents
the pressure/vacuum relief valves from operating within certi�ed
limits as speci�ed by classi�cation society or �ag state is exempt
from §115.541(b) and §115.542(b) of this title (relating to Emission
Speci�cations and Control Requirements); however, all reasonable
measures must be taken to minimize VOC emissions.

(5) Any oceangoing, self-propelled marine vessel is ex-
empt from the degassing or cleaning requirements of this division.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.
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TRD-200702035
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

CHAPTER 117. CONTROL OF AIR
POLLUTION FROM NITROGEN COMPOUNDS
The Texas Commission on Environmental Quality (TCEQ or
commission) adopts the repeal of §§117.10, 117.101, 117.103,
117.105 - 117.111, 117.113 - 117.117, 117.119, 117.121,
117.131, 117.133 - 117.135, 117.138, 117.139, 117.141,
117.143, 117.145, 117.147, 117.149, 117.151, 117.201,
117.203, 117.205 - 117.211, 117.213 - 117.217, 117.219,
117.221, 117.223, 117.260, 117.261, 117.265, 117.273, 117.279,
117.283, 117.301, 117.305, 117.309, 117.311, 117.313, 117.319,
117.321, 117.401, 117.405, 117.409, 117.411, 117.413, 117.419,
117.421, 117.451, 117.455, 117.458, 117.460, 117.461, 117.463,
117.465, 117.467, 117.469, 117.471, 117.473, 117.475, 117.478,
117.479, 117.481, 117.510, 117.512, 117.520, 117.524, 117.530,
117.534, 117.570, and 117.571. The commission also adopts
new §§117.10, 117.100, 117.103, 117.105, 117.110, 117.115,
117.123, 117.125, 117.130, 117.135, 117.140, 117.145, 117.150,
117.152, 117.154, 117.156, 117.200, 117.203, 117.205, 117.210,
117.215, 117.223, 117.225, 117.230, 117.235, 117.240, 117.245,
117.252, 117.254, 117.256, 117.300, 117.303, 117.305, 117.310,
117.315, 117.320, 117.323, 117.325, 117.330, 117.335, 117.340,
117.345, 117.350, 117.352, 117.354, 117.356, 117.400, 117.403,
117.410, 117.423, 117.425, 117.430, 117.435, 117.440, 117.445,
117.450, 117.454, 117.456, 117.1000, 117.1003, 117.1005,
117.1010, 117.1015, 117.1020, 117.1025, 117.1035, 117.1040,
117.1045, 117.1052, 117.1054, 117.1056, 117.1100, 117.1103,
117.1105, 117.1110, 117.1115, 117.1120, 117.1125, 117.1135,
117.1140, 117.1145, 117.1152, 117.1154, 117.1156, 117.1200,
117.1203, 117.1205, 117.1210, 117.1215, 117.1220, 117.1225,
117.1235, 117.1240, 117.1245, 117.1252, 117.1254, 117.1256,
117.1300, 117.1303, 117.1310, 117.1325, 117.1335, 117.1340,
117.1345, 117.1350, 117.1354, 117.1356, 117.2000, 117.2003,
117.2010, 117.2025, 117.2030, 117.2035, 117.2045, 117.2100,
117.2103, 117.2110, 117.2125, 117.2130, 117.2135, 117.2145,
117.3000, 117.3003, 117.3005, 117.3010, 117.3020, 117.3025,
117.3035, 117.3040, 117.3045, 117.3054, 117.3056, 117.3100,
117.3101, 117.3103, 117.3110, 117.3120, 117.3123, 117.3125,
117.3140, 117.3142, 117.3145, 117.3200, 117.3201, 117.3203,
117.3205, 117.3210, 117.3215, 117.3300, 117.3303, 117.3310,
117.3325, 117.3330, 117.3335, 117.3345, 117.4000, 117.4005,
117.4025, 117.4035, 117.4040, 117.4045, 117.4050, 117.4100,
117.4105, 117.4125, 117.4135, 117.4140, 117.4145, 117.4150,
117.4200, 117.4205, 117.4210, 117.8000, 117.8010, 117.8100,
117.8110, 117.8120, 117.8130, 117.8140, 117.9000, 117.9010,
117.9020, 117.9030, 117.9100, 117.9110, 117.9120, 117.9130,
117.9200, 117.9210, 117.9300, 117.9320, 117.9340, 117.9500,
117.9800, and 117.9810.

The repeals and new sections of Chapter 117 will be sub-
mitted to the United States Environmental Protection Agency
(EPA) as a revision to the state implementation plan (SIP), ex-
cept for the following new sections: §§117.110(c), 117.125,
117.210(c), 117.225, 117.310(c), 117.325, 117.410(d),
117.425, 117.1010(b), 117.1025, 117.1110(b), 117.1125,

117.1210(b), 117.1225, 117.1310(b), 117.1325, 117.2010(i),
117.2025, 117.2110(h), 117.2125, 117.3010(e), 117.3025,
117.3123(f), 117.3125, 117.3310(e), and 117.3325. Sections
117.110(c), 117.125, 117.210(c), 117.225, 117.310(c), 117.325,
117.1010(b), 117.1025, 117.1110(b), 117.1125, 117.1210(b),
117.1225, 117.2010(i), 117.2025, 117.3010(e), and 117.3025
correspond to portions of the existing rule previously ex-
cluded from the EPA-approved Texas SIP. Sections 117.410(d),
117.425, 117.1310(b), 117.1325, 117.2110(h), 117.2125,
117.3123(f), 117.3125, 117.3310(e), and 117.3325 are portions
of new rules adopted with this rulemaking that have not previ-
ously been submitted to EPA.

The commission adopts the repeal of §§117.10, 117.101,
117.103, 117.105 - 117.111, 117.113 - 117.117, 117.119,
117.121, 117.131, 117.133 - 117.135, 117.138, 117.139,
117.141, 117.143, 117.145, 117.147, 117.149, 117.151,
117.201, 117.203, 117.205 - 117.211, 117.213 - 117.217,
117.219, 117.221, 117.223, 117.260, 117.261, 117.265, 117.273,
117.279, 117.283, 117.301, 117.305, 117.309, 117.311, 117.313,
117.319, 117.321, 117.401, 117.405, 117.409, 117.411, 117.413,
117.419, 117.421, 117.451, 117.455, 117.458, 117.460, 117.461,
117.463, 117.465, 117.467, 117.469, 117.471, 117.473, 117.475,
117.478, 117.479, 117.481, 117.510, 117.512, 117.520, 117.524,
117.530, 117.534, 117.570, and 117.571 without changes. New
§§117.10, 117.123, 117.223, 117.323, 117.400, 117.403,
117.410, 117.423, 117.440, 117.445, 117.1000, 117.1100,
117.1125, 117.1200, 117.1300, 117.1310, 117.1345, 117.2035,
117.2100, 117.2103, 117.2110, 117.2130, 117.2135, 117.2145,
117.3020, 117.3103, 117.3123, 117.3142, 117.3145, 117.3300,
117.3303, 117.3310, 117.3325, 117.3330, 117.3335, 117.3345,
117.9030, 117.9210, 117.9320, and 117.9340 are adopted with
changes to the proposed text as published in the December
29, 2006, issue of the Texas Register (31 TexReg 10538).
New §§117.100, 117.103, 117.105, 117.110, 117.115, 117.125,
117.130, 117.135, 117.140, 117.145, 117.150, 117.152, 117.154,
117.156, 117.200, 117.203, 117.205, 117.210, 117.215, 117.225,
117.230, 117.235, 117.240, 117.245, 117.252, 117.254, 117.256,
117.300, 117.303, 117.305, 117.310, 117.315, 117.320, 117.325,
117.330, 117.335, 117.340, 117.345, 117.350, 117.352, 117.354,
117.356, 117.425, 117.430, 117.435, 117.450, 117.454, 117.456,
117.1003, 117.1005, 117.1010, 117.1015, 117.1020, 117.1025,
117.1035, 117.1040, 117.1045, 117.1052, 117.1054, 117.1056,
117.1103, 117.1105, 117.1110, 117.1115, 117.1120, 117.1135,
117.1140, 117.1145, 117.1152, 117.1154, 117.1156, 117.1203,
117.1205, 117.1210, 117.1215, 117.1220, 117.1225, 117.1235,
117.1240, 117.1245, 117.1252, 117.1254, 117.1256, 117.1303,
117.1325, 117.1335, 117.1340, 117.1350, 117.1354, 117.1356,
117.2000, 117.2003, 117.2010, 117.2025, 117.2030, 117.2045,
117.2125, 117.3000, 117.3003, 117.3005, 117.3010, 117.3025,
117.3035, 117.3040, 117.3045, 117.3054, 117.3056, 117.3100,
117.3101, 117.3110, 117.3120, 117.3125, 117.3140, 117.3200,
117.3201, 117.3203, 117.3205, 117.3210, 117.3215, 117.4000,
117.4005, 117.4025, 117.4035, 117.4040, 117.4045, 117.4050,
117.4100, 117.4105, 117.4125, 117.4135, 117.4140, 117.4145,
117.4150, 117.4200, 117.4205, 117.4210, 117.8000, 117.8010,
117.8100, 117.8110, 117.8120, 117.8130, 117.8140, 117.9000,
117.9010, 117.9020, 117.9100, 117.9110, 117.9120, 117.9130,
117.9200, 117.9300, 117.9500, 117.9800, and 117.9810 are
adopted without changes and the text will not be republished.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

GENERAL BACKGROUND
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The commission is repealing 30 Texas Administrative Code
(TAC) Chapter 117, Control of Air Pollution from Nitrogen Com-
pounds, in its entirety and adopts a new reformatted Chapter
117. This repeal and reformatting of Chapter 117 is necessary
to accommodate new rules for the eight-hour ozone attainment
demonstration and to provide for future potential rulemakings.
The adopted rules retain current one-hour ozone rules for all
ozone attainment and nonattainment areas of the state. Further
background information on the existing Chapter 117 one-hour
ozone rules may be found in previous amendments to Chapter
117. In addition to the reformatting of Chapter 117, the rulemak-
ing implements requirements of House Bill (HB) 965. During
the 79th Legislature, 2005, the Texas Legislature adopted HB
965, requiring the commission to conduct a study to determine
the technical and economic feasibility of regulating residential
water heaters. If the study indicated that regulating residential
water heaters is technically or economically infeasible, HB
965 required that the executive director recommend to the
commission that the rules be repealed no later than December
31, 2006.

This rulemaking also includes new rules that are part of
the commission’s control strategy for the Dallas-Fort Worth
eight-hour nonattainment area to attain the eight-hour ozone
national ambient air quality standards (NAAQS) and are a part
of the eight-hour attainment demonstration SIP revision for the
Dallas-Fort Worth eight-hour nonattainment area. The rules
adopted in this rulemaking will require emission reductions nec-
essary for the Dallas-Fort Worth eight-hour nonattainment area
to make progress toward, attain, and maintain the eight-hour
ozone NAAQS.

The Federal Clean Air Act (FCAA) Amendments of 1990, as cod-
i�ed in 42 United States Code (USC), §§7401 et seq., require
EPA to set NAAQS to ensure public health and to designate ar-
eas as either in attainment or nonattainment with the NAAQS, or
as unclassi�able. States are primarily responsible for ensuring
attainment and maintenance of the NAAQS once established by
EPA. Each state is required to submit a SIP to the EPA that pro-
vides for attainment and maintenance of the NAAQS for those
areas in nonattainment.

The Dallas-Fort Worth area, consisting of four counties (Collin,
Dallas, Denton, and Tarrant), was designated nonattainment and
classi�ed as moderate for the one-hour ozone NAAQS in accor-
dance with the 1990 FCAA Amendments. The area was required
to attain the one-hour ozone NAAQS by November 15, 1996. A
SIP was submitted based on a volatile organic compound (VOC)
reduction strategy, but the Dallas-Fort Worth area did not attain
the NAAQS by the mandated deadline. Consequently, in 1998
the EPA reclassi�ed the Dallas-Fort Worth area from "moderate"
to "serious," resulting in a requirement to submit an additional
SIP revision demonstrating attainment by the new deadline of
November 15, 1999.

The Dallas-Fort Worth area also failed to reach attainment by
the November 15, 1999, deadline. In the attainment demon-
stration SIP revision adopted by the commission in April 2000,
the importance of local nitrogen oxides (NO

X
) reductions as well

as the transport of ozone and its precursors from the Hous-
ton-Galveston-Brazoria ozone nonattainment area were consid-
ered. Based on photochemical modeling demonstrating trans-
port from the Houston-Galveston-Brazoria area, the agency re-
quested an extension of the Dallas-Fort Worth area attainment
date to November 15, 2007, the same attainment date as for the
Houston-Galveston-Brazoria area, in accordance with an EPA

policy allowing extension of attainment dates due to transport of
pollutants from other areas.

The EPA transport policy was later overturned by three federal
courts, including the Court of Appeals for the 5th Circuit, which
ruled in Sierra Club et. al v. EPA, 314 F. 3d 735 (2002) that
EPA did not have authority to extend an area’s attainment date
based on transport. Although the Dallas-Fort Worth area was
not the speci�c subject of any of these suits, as a result, the EPA
could not approve the Dallas-Fort Worth area one-hour ozone
attainment demonstration SIP, including an extended attainment
date.

On July 18, 1997, EPA promulgated a revised ozone standard
(the eight-hour ozone NAAQS), (62 FR 38856). The eight-hour
ozone NAAQS was challenged by numerous litigants and ulti-
mately upheld by the United States Supreme Court in February
2001. On April 30, 2004, EPA promulgated the �rst phase
of the implementation rules for the eight-hour ozone NAAQS
(Phase I Implementation Rule) (69 FR 23951). Also on April
30, 2004, the Dallas-Fort Worth area was designated as nonat-
tainment and classi�ed as moderate for the eight-hour ozone
NAAQS. Five additional counties (Ellis, Johnson, Kaufman,
Parker, and Rockwall) were added to the Dallas-Fort Worth
eight-hour ozone nonattainment area. Effective June 15, 2004,
nine counties (Collin, Dallas, Denton, Ellis, Johnson, Kaufman,
Parker, Rockwall, and Tarrant) in the Dallas-Fort Worth area are
nonattainment for the eight-hour ozone NAAQS. The Dallas-Fort
Worth eight-hour nonattainment area must attain the eight-hour
ozone NAAQS by June 15, 2010.

EPA’s Phase I Implementation Rule provided three options for
eight-hour ozone nonattainment areas that do not have an ap-
proved one-hour ozone attainment SIP: 1) submit a one-hour
ozone attainment demonstration; 2) submit an eight-hour ozone
attainment providing for a 5% increment of progress (IOP) emis-
sion reductions from the area’s 2002 emissions baseline that is
in addition to federal and state measures already approved by
EPA and achieves these reductions by June 15, 2007; or 3) sub-
mit an eight-hour ozone attainment demonstration. The due date
for any option selected was June 15, 2005, one year after des-
ignation. The commission, in consultation with EPA, determined
that option two was the most expeditious approach to beginning
to achieve the emission reductions ultimately needed to meet
the June 15, 2005, transportation conformity deadline and make
progress toward attainment of the eight-hour ozone NAAQS by
June 15, 2010. Therefore, the commission adopted a 5% IOP
Plan in April 2005 and submitted it to EPA. On November 29,
2005, EPA subsequently �nalized its Phase II Implementation
Rule for the eight-hour ozone NAAQS (Phase II Implementation
Rule) (70 FR 71612). The Phase II Implementation Rule pro-
vides guidance and requirements for the remaining elements of
the program to implement the eight-hour ozone NAAQS.

On December 22, 2006, the District of Columbia (D.C.) Circuit
Court issued an opinion, South Coast AQMD v. EPA, 472 F.
3d 882 (D.C. Cir., 2006), regarding the Phase I Implementation
Rule. The court granted certain petitions in part that were asso-
ciated with the case, vacated the Phase I Implementation Rule
and remanded the rule to the EPA for further proceedings. EPA
requested and was granted an extension to the deadline for ap-
peal of the ruling, until March 22, 2007. The EPA, as well as
industry participants and plaintiffs, subsequently appealed. The
Phase I rule speci�ed requirements for the preparation, adop-
tion, and submittal of SIPs for the eight-hour ozone standard,
in addition to revoking the one-hour ozone standard for an area
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one year after the effective date of the designation of an area
for the eight-hour standard. Since this ruling is being appealed,
the full impact of this ruling will not be known until the ruling is
�nal and EPA has promulgated new rules. While it is likely that
SIP planning efforts will be impacted, the commission has no in-
formation regarding how control strategies may be impacted by
this decision. The commission is proceeding with adoption of this
rulemaking to implement the control strategies for the Dallas-Fort
Worth eight-hour ozone attainment demonstration. However, the
commission will continue to evaluate the D.C. Circuit Court opin-
ion and follow the issue as it proceeds.

The emission reduction requirements from this rulemaking will
result in reductions in ozone formation in the Dallas-Fort Worth
eight-hour nonattainment area and help make progress toward
compliance with the eight-hour ozone NAAQS. Based on com-
ments received, the commission has determined that the pro-
posed compliance date of March 1, 2009, for the new rules as-
sociated with the Dallas-Fort Worth eight-hour ozone attainment
demonstration does not provide suf�cient time for a number of
sources to implement controls and begin compliance with test-
ing, monitoring, recordkeeping, and other requirements associ-
ated with the rules. Therefore, a two-step compliance schedule
has been adopted based on source category. Some source cat-
egories must comply with the original proposed date of March
1, 2009, and other source categories must comply by March 1,
2010. The selection of the source categories for the two com-
pliance schedules was based on the number of sources in each
category, the type of controls likely to be implemented to meet
the adopted emission speci�cations, the time required to im-
plement those controls, and the amount of reductions expected
from each source category.

CHAPTER 117 REFORMAT

The commission is repealing Chapter 117, Control of Air Pol-
lution from Nitrogen Compounds, in its entirety and adopting a
new reformatted Chapter 117. This repeal and reformatting of
Chapter 117 is necessary to accommodate new rules for the Dal-
las-Fort Worth eight-hour ozone attainment demonstration and
to provide for future potential rulemaking.

Subchapters, divisions, and key sections with new require-
ments or modi�cations associated with the Dallas-Fort Worth
eight-hour ozone attainment demonstration include: Sub-
chapter A, De�nitions, §117.10; Subchapter B, Combustion
Control at Major Industrial, Commercial, and Institutional
Sources in Ozone Nonattainment Areas, Division 4, Dallas-Fort
Worth Eight-Hour Ozone Nonattainment Area Major Sources,
§§117.400, 117.403, 117.410, 117.423, 117.425, 117.430,
117.435, 117.440, 117.445, 117.450, 117.454, and 117.456;
Subchapter C, Combustion Control at Major Utility Electric
Generation Sources in Ozone Nonattainment Areas, Division
4, Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area
Utility Electric Generation Sources, §§117.1300, 117.1303,
117.1310, 117.1325, 117.1335, 117.1340, 117.1345, 117.1350,
117.1354, and 117.1356; Subchapter D, Combustion Control
at Minor Sources in Ozone Nonattainment Areas, Division
2, Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area
Minor Sources, §§117.2100, 117.2103, 117.2110, 117.2125,
117.2130, 117.2135, and 117.2145; Subchapter E, Multi-Region
Combustion Control, Division 2, Cement Kilns, §§117.3103,
117.3123, 117.3125, 117.3142, and 117.3145; Subchapter E,
Multi-Region Combustion Control, Division 4, East Texas Com-
bustion, §§117.3300, 117.3303, 117.3310, 117.3325, 117.3330,
117.3335, and 117.3345; and Subchapter H, Administrative

Provisions, Division 1, Compliance Schedules, §§117.9030,
117.9130, 117.9210, 117.9320, and 117.9340.

Demonstrating Noninterference under Federal Clean Air Act,
Section 110(l)

The commission provides the following information to clarify that
the repeal and reformatting of 30 TAC Chapter 117 will not neg-
atively impact the status of the state’s attainment and mainte-
nance of the ozone NAAQS. All existing rules remain effective
until the effective date of the reformatted 30 TAC Chapter 117. All
requirements in the existing rules for the one-hour ozone NAAQS
have been incorporated into the new formatted rules. As noted
previously in this preamble, the repeal and reformatting is neces-
sary to accommodate new rules. Other minor technical changes
and corrections have been made that do not affect the stringency
or enforceability of the rules. Therefore, there will be no back-
sliding or lapse in the enforcement or effectiveness of the current
requirements in 30 TAC Chapter 117.

SUBCHAPTER B: COMBUSTION CONTROL AT MAJOR IN-
DUSTRIAL, COMMERCIAL, AND INSTITUTIONAL SOURCES
IN OZONE NONATTAINMENT AREAS

DIVISION 4: DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA MAJOR SOURCES

The commission is adopting a new Subchapter B, Division 4, en-
titled Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area
Major Sources, with new emission control requirements for major
industrial, commercial, or institutional (ICI) sources of NO

X
in the

Dallas-Fort Worth eight-hour ozone nonattainment area. This
rulemaking is a part of the Dallas-Fort Worth eight-hour ozone at-
tainment demonstration and the emission reductions associated
with this rulemaking will help the Dallas-Fort Worth eight-hour
ozone nonattainment area make progress toward compliance
with the eight-hour ozone NAAQS.

The new Subchapter B, Division 4 will require owners or op-
erators of major ICI sources of NO

X
in the Dallas-Fort Worth

eight-hour ozone nonattainment area to reduce NO
X

emissions
from a wide variety of stationary sources. A major NO

X
source

in the Dallas-Fort Worth eight-hour ozone nonattainment area is
any stationary source or group of sources located within a con-
tiguous area and under common control that emits or has the
potential to emit equal to or greater than 50 tons per year (tpy)
of NO

X
. The stationary source type categories controlled in the

rulemaking include the following: ICI boilers and gas turbines;
duct burners used in turbine exhaust ducts; process heaters
and furnaces; stationary internal combustion engines; brick, ce-
ramic, and lime kilns; metallurgical heat treating and reheat fur-
naces; lead smelting blast (cupola) and reverberatory furnaces;
glass melting furnaces; �berglass and mineral wool �ber melt-
ing furnaces; �berglass and wool �ber curing ovens; heaters
and ovens, and dryers used in organic solvent, printing ink, and
ceramic tile, clay, and brick drying, and calcining and vitrify-
ing; and incinerators. The emission speci�cations adopted for
some of these source categories are consistent with the current
emission speci�cations effective in this chapter for the Hous-
ton-Galveston-Brazoria ozone nonattainment area. New emis-
sion speci�cations are adopted for certain source categories in
the Dallas-Fort Worth eight-hour ozone nonattainment area, for
which there are currently no emission speci�cations established
in Chapter 117 for any ozone nonattainment area. Source cate-
gories that are newly regulated under Chapter 117 include: brick
and ceramic kilns; lead smelting blast (cupola) and reverberatory
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furnaces; heaters, ovens, and dryers; and glass, �berglass, and
mineral wool melting furnaces and curing ovens.

New Subchapter B, Division 4 also includes monitoring, test-
ing, recordkeeping, reporting, and other requirements associ-
ated with the emission speci�cations necessary to ensure com-
pliance with the emission speci�cations and to ensure the nec-
essary NO

X
emission reductions. Speci�c discussion associated

with the emission speci�cations and other requirements in new
Subchapter B, Division 4 is provided in the SECTION BY SEC-
TION DISCUSSION section.

The commission estimates that this rule will result in approxi-
mately 8.40 tons per day (tpd) reduction of NO

X
from major ICI

sources in the Dallas-Fort Worth eight-hour ozone nonattain-
ment area by March 1, 2009. An additional 0.48 tpd reductions
will be achieved from major sources by March 1, 2010, for a
total of approximately 8.88 tpd. The emission reductions from
compliance with this rulemaking will reduce ozone formation in
the Dallas-Fort Worth eight-hour ozone nonattainment area and
help the Dallas-Fort Worth eight-hour ozone nonattainment area
make progress toward compliance with the eight-hour ozone
NAAQS. These emission reductions are one component of the
Dallas-Fort Worth attainment demonstration SIP revision that the
state is required to submit to EPA to assure attainment and main-
tenance of the eight-hour ozone NAAQS. The new rules in Sub-
chapter B, Division 4 are one step toward meeting the state’s
obligations under the FCAA.

Section 182(b)(2) and (f) of the FCAA require implementation
of reasonably available control technology (RACT) for major
sources of NO

X
covered by the Alternative Controls Techniques

(ACT) documents for ozone nonattainment areas classi�ed as
moderate and above. The previous Chapter 117 NO

X
rules

associated with the one-hour ozone NAAQS contain a speci�c
section, §117.205, for RACT emission speci�cations for these
unit types. These RACT requirements for the four-county
Dallas-Fort Worth ozone nonattainment area are retained in
the reformatted Chapter 117 and are incorporated in a new
§117.205. For the Dallas-Fort Worth eight-hour ozone nonat-
tainment area, the commission is not expanding the applicability
of new §117.205 to the nine-county area. Furthermore, the new
Subchapter B, Division 4 does not include an equivalent NO

X

RACT section for the Dallas-Fort Worth eight-hour ozone nonat-
tainment area. The emission speci�cations in new §117.410
that are necessary for the Dallas-Fort Worth eight-hour ozone
attainment demonstration are equivalent or stricter NO

X
emis-

sion speci�cations than would be required under RACT for all
unit and industry types speci�ed in the EPA ACT documents
for those industries in the Dallas-Fort Worth eight-hour ozone
nonattainment area. The commission therefore considers
the FCAA NO

X
RACT requirement ful�lled by the emission

speci�cations for attainment demonstration in §117.410 for the
Dallas-Fort Worth eight-hour ozone nonattainment area.

SUBCHAPTER C: COMBUSTION CONTROL AT MAJOR UTIL-
ITY ELECTRIC GENERATION SOURCES IN OZONE NONAT-
TAINMENT AREAS

DIVISION 4: DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA UTILITY ELECTRIC GENERATION
SOURCES

The commission is adopting a new Subchapter C, Division 4, en-
titled Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area
Utility Electric Generation Sources, with new requirements for
utility electric generation sources in the Dallas-Fort Worth eight-

hour ozone nonattainment area. New Subchapter C, Division 4
applies to utility boilers, auxiliary steam boilers, stationary gas
turbines, and duct burners used in turbine exhaust ducts used
in an electric power generating system owned or operated by a
municipality or a Public Utility Commission of Texas (PUC) -reg-
ulated utility, or any of their successors, regardless of whether
the successor is a municipality or is regulated by the PUC; or an
electric cooperative, municipality, river authority, or public util-
ity located within the Dallas-Fort Worth eight-hour ozone nonat-
tainment area. The rule establishes a unit-by-unit approach for
compliance with the existing emission speci�cations for units
subject to the rule. The rule also provides a new ef�ciency,
or output-based, emission speci�cation as an option for utility
boilers. This new rule for electric generating units for the Dal-
las-Fort Worth eight-hour attainment demonstration retains the
existing heat input-based emission speci�cations. The rule does
not allow alternative system-wide emission speci�cations or sys-
tem cap options as alternative means of compliance. However,
based on comments received, the commission has revised the
rule to allow a system-wide heat input average. The commis-
sion estimates that this rule, which has a compliance date of
March 1, 2009, will result in approximately 0.4 tpd NO

X
reduc-

tions from major utility electric generation sources in the Dal-
las-Fort Worth eight-hour ozone nonattainment area, based on
2009 future case modeling.

In addition, to satisfy RACT requirements for the �ve new
counties, the existing RACT emission speci�cations for aux-
iliary steam boilers and stationary gas turbines from existing
§117.105, applicable in the four-county Dallas-Fort Worth ozone
nonattainment area, are adopted as emission speci�cations for
attainment demonstration for the nine-county Dallas-Fort Worth
eight-hour ozone nonattainment area. The commission is not
changing these RACT emission speci�cations; however, under
the adopted rule, owners or operators are not able to use the
system cap or alternative system-wide emission speci�cations
for compliance with the RACT emission speci�cations.

Speci�c discussion associated with the speci�cations and other
requirements in new Subchapter C, Division 4 is provided in
the SECTION BY SECTION DISCUSSION section of this pre-
amble. The emission reduction requirements that result from
this rulemaking will help the Dallas-Fort Worth eight-hour ozone
nonattainment area make progress toward compliance with the
eight-hour ozone NAAQS. These emission reductions are one
component of the Dallas-Fort Worth attainment demonstration
SIP revision that the state is required to submit to EPA to assure
attainment and maintenance of the eight-hour ozone NAAQS.
The new rules in Subchapter C, Division 4 are one step toward
meeting the state’s obligations under the FCAA.

SUBCHAPTER D: COMBUSTION CONTROL AT MINOR
SOURCES IN OZONE NONATTAINMENT AREAS

DIVISION 2: DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA MINOR SOURCES

The commission is adopting a new Subchapter D, Division 2,
entitled Dallas-Fort Worth Eight-Hour Ozone Nonattainment
Area Minor Sources, with new requirements for minor stationary
sources of NO

X
in the Dallas-Fort Worth eight-hour ozone

nonattainment area. The existing Subchapter D, Division 2,
is reformatted as a new Subchapter D, Division 1, entitled
Houston-Galveston-Brazoria Ozone Nonattainment Area Minor
Sources. This rule supports the Dallas-Fort Worth eight-hour
ozone nonattainment area attainment demonstration by re-
quiring a variety of stationary sources of NO

X
emissions in
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the Dallas-Fort Worth eight-hour ozone nonattainment area
to meet new emission speci�cations and other reductions of
NO

X
emissions. Because of the large amounts of NO

X
reduc-

tions necessary to attain the NAAQS, all reasonable control
strategies to achieve NO

X
reductions must be pursued. A

minor NO
X

source in the Dallas-Fort Worth eight-hour ozone
nonattainment area is any stationary source or group of sources
located within a contiguous area and under common control that
emits or has the potential to emit less than 50 tpy of NO

X
. This

rulemaking will require owners or operators of minor sources of
NO

X
in the Dallas-Fort Worth eight-hour ozone nonattainment

area to reduce NO
X

emissions from affected stationary internal
combustion engines. As proposed, the rule would have also
applied to boilers, process heaters, and gas turbines at minor
sources. However, as discussed elsewhere in this preamble,
the commission has determined that boilers, process heaters,
and gas turbines at minor NO

X
sources in the Dallas-Fort Worth

eight-hour ozone nonattainment area should not be included
in the adopted rule. The commission estimates that the total
NO

X
emissions from minor sources with process heaters and

gas turbines are not signi�cant and the controls included in
the proposed rule for these sources would not help further
attainment for the area. While approximately 1.3 tpd of NO

X

reductions might be achieved from implementing controls on
boilers at minor sources in the Dallas-Fort Worth eight-hour
ozone nonattainment area, implementing these controls prior
to the 2010 attainment date would place a signi�cant burden
on many small businesses. Although these reductions might
ultimately be achievable by 2011 or 2012, this timing would not
help advance attainment by the attainment date. The rule, as
proposed, would have regulated units at sites including small
businesses and industries, hospitals, hotels, public and private
of�ce and administrative buildings, and school districts that
were previously unregulated. Many of these small businesses,
institutions, and other minor sources will likely be exempt from
the adopted rule, at least with regard to minor source owners
or operators of stationary boilers, process heaters, and gas
turbines. Based on analysis of the available information, the
commission estimates that the adopted rule will result in approx-
imately 1.2 tpd in NO

X
emission reductions by March 1, 2009,

and an additional 1.7 tpd by March 1, 2010, for a total of 2.9 tpd
reductions. For modeling purposes, these emission reductions
are accounted for in the area source inventory.

SUBCHAPTER E: MULTI-REGION COMBUSTION CONTROL

DIVISION 2: CEMENT KILNS

On April 22, 2005, a settlement agreement was entered into
by the TCEQ and Blue Skies Alliance, et al., to resolve a law-
suit brought by the Blue Skies Alliance, et al., against the EPA
(2004). The settlement agreement required the commission to
conduct a study of technologies for controlling NO

X
emissions

from cement kilns, in consultation with the parties to the settle-
ment. The report, entitled Assessment of NO

X
Emissions Re-

duction Strategies for Cement Kilns--Ellis County: Final Report,
was submitted to the TCEQ on July 14, 2006, and is available on
the commission’s Web site at www.tceq.state.tx.us/implementa-
tion/air/sip/BSA_settle.html.

The study evaluated the applicability, availability, and cost-effec-
tiveness of potential NO

X
control technologies for cement kilns

located in the Dallas-Fort Worth eight-hour ozone nonattainment
area that could provide additional NO

X
reductions beyond the re-

quirements of Chapter 117 in effect in 2006. The report primarily
focused on three active or potential types of control technolo-

gies for cement kilns: selective catalytic reduction (SCR), selec-
tive non-catalytic reduction (SNCR), and low temperature oxida-
tion (LoTOx). Based on the results of this study, the commission
conducted modeling sensitivity studies for two levels of control
to evaluate the potential ozone reduction bene�t from possible
cement kiln control strategies. The �rst control level modeling
run was performed based on 35 - 50% control, and the second
control level modeling run was performed based on 80 - 85%
control.

After reviewing the �nal report of the control technology study,
modeling sensitivity run results, and other available information,
the commission has determined that the 35 - 50% control level is
the most appropriate control level that can reasonably be in place
by the 2009 ozone season for this rulemaking. This control level
is based on using SNCR controls on cement kilns. SNCR con-
trol technology is applicable to both dry preheater-precalciner or
precalciner kilns and long wet kilns. While SCR and LoTOx con-
trol technologies may be applicable to cement kilns, these con-
trol technologies are not as well established for cement kilns as
SNCR control. These technologies have not yet been demon-
strated on the types of cement kilns located in Ellis County.

To implement this control strategy, the commission is adopting a
source cap approach to establish a maximum NO

X
emission cap

for each account. This approach provides �exibility for owners
or operators to achieve the reductions modeled for this control
strategy. A source cap allows an owner or operator to choose
the most applicable and cost-effective control technology avail-
able to a particular kiln while still achieving the overall reduc-
tions modeled for the Dallas-Fort Worth eight-hour attainment
demonstration. Owners or operators may use any applicable
control technologies to achieve reductions for compliance with
the source cap. In addition, the intent of the source cap ap-
proach is to establish a maximum cap on the total NO

X
emissions

from cement kilns at each account. As discussed elsewhere in
this preamble, the commission has changed the calculation ap-
proach for the source cap. The source cap under the adopted
rule is calculated based on a pound per ton of clinker emission
factor for each type of kiln and the average annual production
rate for the kilns for calendar years 2003, 2004, and 2005, plus
one standard deviation of total production at an account. The
provisions of the new rule will prohibit expanding the source cap
based on new units installed after calendar year 2005. Before an
increase in NO

X
emissions from a change in operation from one

unit or the installation of a new kiln could occur, a corresponding
decrease in NO

X
emissions will be required from another exist-

ing unit, unless the account’s NO
X

emissions were already suf�-
ciently below the source cap.

Compliance with the source cap is determined on a 30-day
rolling average basis. The 30-day rolling average basis for the
source cap provides �exibility to account for the inherent vari-
ability in NO

X
emissions from cement kiln operations. Owners

or operators must demonstrate compliance with the source cap
using new monitoring, testing, reporting, and recordkeeping
requirements in the rule, as described elsewhere in this pre-
amble. The commission estimates that this rule will result in
approximately 9.69 tpd NO

X
emission reductions.

DIVISION 3: WATER HEATERS, SMALL BOILERS, AND
PROCESS HEATERS

On April 19, 2000, the commission adopted rules, published in
the May 5, 2000, issue of the Texas Register (25 TexReg 4101),
that require water heaters, small boilers, and process heaters
statewide to meet speci�c NO

X
emission speci�cations. These
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rules were part of a SIP control strategy for attainment with the
one-hour ozone NAAQS.

Under the previously adopted rules, manufacturers, distributors,
retailers, and installers of natural gas-�red water heaters with
a maximum rated capacity of no more than 75,000 British ther-
mal units per hour (Btu/hr), designated as a Type 0 unit in the
adopted rules, were required to meet the emission speci�cations
in §117.465. Speci�cally, Type 0 units manufactured, distributed,
sold, or installed on or after July 1, 2002, but no later than De-
cember 31, 2004, were required to meet a 40 nanogram per joule
(ng/J) heat output limit. Type 0 units manufactured, distributed,
sold, or installed on or after January 1, 2005, were required to
meet a 10 ng/J heat output limit.

Type 0 units that meet the 40 ng/J emission standard have been
developed and made available by manufacturers. However, in
a rulemaking effective December 23, 2004, the commission pro-
posed a one-year delay for conventional Type 0 water heaters
with a capacity equal to or less than 50 gallons, and a two-year
delay for conventional Type 0 water heaters with a capacity that
exceeds 50 gallons, to meet the 10 ng/J emission standard. Sub-
sequent to the initiation of the rulemaking proposal, the com-
mission received a petition from the Gas Appliance Manufactur-
ers Association (GAMA) on June 22, 2004, regarding the water
heater rules. GAMA petitioned the commission to adopt a rule
that would amend §117.465 to delay implementation of the 10
ng/J NO

X
emission limit for some categories of gas water heaters

and to provide an exclusion for two other speci�c categories of
water heaters. For conventional water heaters with storage vol-
umes of 50 gallons or less, the petitioner requested a delay in
the implementation of the 10 ng/J NO

X
emission limit from Jan-

uary 1, 2005, to January 1, 2006. For conventional water heaters
with storage volumes greater than 50 gallons, the petitioner re-
quested a delay in the implementation of the 10 ng/J NO

X
emis-

sion limit from January 1, 2005, to January 1, 2007. Based on
the comments received and uncertainties of equipment manu-
facturers’ ability to meet the Type 0 emission standards, the com-
mission adopted a rule revision to allow a two-year delay for all
conventional Type 0 units.

During the 79th legislative session, the Texas Legislature
adopted HB 965, requiring the commission to conduct a study
to determine the technical and economic feasibility of regulating
residential water heaters. According to HB 965, if the study
indicated that regulating residential water heaters is techni-
cally or economically infeasible, the executive director shall
recommend to the commission that the rules be repealed no
later than December 31, 2006. Residential water heaters are
currently regulated by 30 TAC Chapter 117, Subchapter D,
Division 1. Section 117.465(b)(2) establishes a NO

X
emission

limit of 10 ng/J for residential natural gas-�red water heaters
with a maximum rated capacity of 75,000 Btu/hr. Additionally,
HB 965 speci�ed that the study be completed by December 31,
2005. As part of the study, the commission surveyed residential
water heater manufacturers to determine the practicality of
implementing the 10 ng/J NO

X
emission limit by the January 1,

2007, compliance date.

The commission is repealing and reformatting all of Chapter 117.
In addition to the reformatting of existing Subchapter D, Division
1 in new Subchapter E, Division 3, this rulemaking repeals the
current 10 ng/J NO

X
emission standard for Type 0 water heaters

in existing §117.465(b)(2) due to comments received and un-
certainties in the water heater manufacturers’ ability to produce
water heaters compliant with the current rule.

In addition, the amendments to Chapter 117 delete the de�ni-
tions of "Power-vent unit" and "Direct-vent unit." With the repeal
of the 10 ng/J NO

X
emission standard in existing §117.465(b)(2),

the emission speci�cations for power-vent unit and direct-vent
unit are duplicated in §117.465(b)(1) and (3). The commission
retains the emission standard found in §117.465(b)(1) that re-
quires all equipment manufacturers to comply with the current
40 ng/J NO

X
emission speci�cation.

Demonstrating Noninterference under Federal Clean Air Act,
Section 110(l)

The commission provides the following information to clar-
ify why the repeal of the emission speci�cation in existing
§117.465(b)(2) will not negatively impact the status of the
state’s attainment with the ozone NAAQS. EPA issued draft
guidance on June 8, 2005, "Demonstrating Noninterference
Under Section 110(l) of the Clean Air Act When Revising a
State Implementation Plan." The guidance states (page 6)
that ". . . areas have two options available to demonstrate
noninterference for the affected pollutant(s)." The commission
is using option one by identifying existing measures to show
compliance with EPA’s guidance: substitution of one measure
by another with equivalent or greater emissions reduction/air
quality bene�ts.

Background

On April 19, 2000, the commission adopted rules in Chapter
117 to regulate NO

X
emissions from gas-�red residential water

heaters statewide. These rules were part of the one-hour control
strategy for the Houston-Galveston-Brazoria SIP and the Dal-
las-Fort Worth SIP to demonstrate attainment with the NAAQS
for ozone. In November 2004, the commission adopted Early
Action Compacts for the Austin and San Antonio near-nonattain-
ment areas to assist those areas in compliance with the federal
ozone standard. The commission adopted changes that delayed
the January 1, 2005, emission standard compliance date to Jan-
uary 1, 2007, in order to provide manufacturers additional time to
comply. The 79th Legislature in 2005 enacted HB 965 requiring
the TCEQ to perform a study regarding the technical and eco-
nomic feasibility of regulating residential water heaters.

HB 965 required the commission to conduct a survey to deter-
mine whether the residential water heater manufacturers could
meet the 10 ng/J emission speci�cation in the applicable regula-
tions by the January 1, 2007, compliance date. Staff completed
the technical and economic feasibility study in cooperation with
industry and trade associations by December 31, 2005.

As part of the study, the commission was provided a list of seven
manufacturers of natural gas-�red residential water heaters. Of
the seven manufacturers, three indicated that they would not for-
mally respond to the survey because they do not manufacture
residential water heaters affected by the 10 ng/J NO

X
emission

standard in §117.465(b)(2). The four remaining water heater
manufacturers indicated that they could not manufacture a resi-
dential natural gas-�red water heater compliant with the 10 ng/J
NO

X
emission limit by January 1, 2007.

As required by HB 965, the commission held a public hearing
on the �ndings of the technical and economic feasibility study
for residential water heaters on February 28, 2006. The re-
quirement for reasonable notice and public hearing was satis�ed
through the hearing held on February 28, 2006, and the pub-
lic comment period, which was held from January 30, 2006, to
March 1, 2006. The purpose of the hearing was to accept writ-
ten and oral comments on the water heater survey results and
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study. Written and oral comments were submitted by the Hon-
orable Patrick B. Haggerty, State Representative from El Paso,
District 78 (Representative Haggerty); Houston Regional Group
of the Sierra Club (HSC); CPS Energy; ATMOS Energy; Cen-
terPoint Energy; Texas Gas Service; GAMA; and American Gas
Association. All commenters advocated the repeal of the 10 ng/J
NO

X
emission speci�cation on natural gas-�red residential water

heaters.

HB 965 also required emission reductions to offset the loss
of SIP credits due to the rule repeal. The commission is
using reductions from a currently effective rule that were not
claimed for the Houston-Galveston-Brazoria one-hour ozone
attainment demonstration to offset the 0.5 tpd shortfall in the
Houston-Galveston-Brazoria area. Speci�cally, 30 TAC Chapter
117, Subchapter D, Division 2, was adopted in April 2000 and
applies to minor NO

X
sources in the Houston-Galveston-Brazoria

area. While the rule is included in the Houston-Galveston-Bra-
zoria SIP, speci�c reductions associated with the rule from
sites that are not subject to the NO

X
Mass Emission Cap

and Trade (MECT) program were not claimed or modeled for
the Houston-Galveston-Brazoria one-hour ozone attainment
demonstration. The commission estimates that a minimum
of 0.7 tpd NO

X
reductions were achieved from these sources

through implementation of the rule. This estimate is based only
on gas-�red boilers subject to 30 TAC Chapter 117, Subchapter
D, Division 2, that were not included in the MECT program.
Therefore, the 0.7 tpd estimate is conservative because it does
not include reductions from other sources subject to this rule
that were also excluded from the MECT program.

The commission is using surplus reductions from the 5% IOP
SIP submittal dated April 27, 2005, to offset the 0.5 tpd shortfall
in the Dallas-Fort Worth four-county ozone nonattainment area.
This SIP provided information and control measures to provide
for a 5% IOP from the area’s 2002 emissions baseline that are
in addition to federal measures and state measures already ap-
proved by EPA. As shown in Table 1 of this preamble, the 5%
IOP SIP contained an overall surplus of 0.68%, or 4.23 tpd NO

X

reductions. Because the reductions exceeded the required 5%,
the commission will use 0.5 tpd of reductions in NO

X
emissions

from the nine-county lean-burn and rich-burn engine rule to offset
the shortfall. According to the 5% IOP SIP, this rule will achieve
a 1.87 tpd NO

X
reduction by June 15, 2007, which is suf�cient to

offset the 0.5 tpd shortfall. The reduction requirement for the 5%
IOP SIP is based on total NO

X
and VOC emission reduction per-

cent combined; therefore, adjustment to the 5% IOP SIP should
not be necessary.

Figure: 30 TAC Chapter 117--Preamble

Conclusion

Based upon all data presently before the commission, the com-
mission has determined that there are suf�cient credits in place
to offset the shortfall from repealing the 10 ng/J emission speci-
�cation for Type 0 water heaters. Furthermore, the replacement
reductions identi�ed by the commission in this rulemaking are
achieved from combustion sources that are ground-level NO

X

emission sources and will satisfy the requirement in HB 965 to
use replacement reductions from the same category. Finally, this
repeal only applies to the 10 ng/J emission speci�cation for Type
0 water heaters. The 40 ng/J emission speci�cation for Type 0
water heaters, as well as the emission limits for Type 1 and 2
water heaters and Type 1, 2, and 3 process heaters and small
boilers, are still in effect and reductions are being achieved.

DIVISION 4: EAST TEXAS COMBUSTION

Point source NO
X

emissions in Dallas-Fort Worth eight-hour
ozone nonattainment area account for about one-eighth of the
total Dallas-Fort Worth NO

X
inventory. The majority of NO

X
in the

nonattainment area comes from on-road and non-road mobile
sources, which are not directly regulated by the commission.
Therefore, the commission has elected to pursue reductions in
emissions from transported pollutants in order to make progress
toward attainment with the eight-hour ozone NAAQS. The
commission’s emissions inventory, as well as initial informa-
tion from studies being conducted by the TCEQ and Houston
Advanced Research Center (HARC), indicates that stationary
gas-�red engines in some attainment counties of the Northeast
Texas area represent a signi�cant source of NO

X
emissions.

The adopted new Subchapter E, Division 4 will require owners
and operators of stationary, rich-burn gas-�red, reciprocating
internal combustion engines, unless exempted, located in the
speci�ed counties in the Northeast Texas area to meet NO

X

emission speci�cations and other requirements to reduce NO
X

emissions and ozone transport into the Dallas-Fort Worth
eight-hour ozone nonattainment area. Based on comments
received, the commission has decided not to include stationary,
lean-burn gas-�red, reciprocating internal combustion engines
at this time. The commission may include lean-burn engines
in the East Texas Combustion rule at a later date. The speci�c
counties included in the applicability for this rulemaking include
the following counties: Anderson, Brazos, Burleson, Camp,
Cass, Cherokee, Franklin, Freestone, Gregg, Grimes, Harrison,
Henderson, Hill, Hopkins, Hunt, Lee, Leon, Limestone, Madi-
son, Marion, Morris, Nacogdoches, Navarro, Panola, Rains,
Robertson, Rusk, Shelby, Smith, Titus, Upshur, Van Zandt,
and Wood Counties. Based on comments received, Bosque,
Cooke, Grayson, Hood, Somervell, and Wise Counties have
been removed from the applicability of the rule. The commission
is not applying this rule to engines located in the Dallas-Fort
Worth eight-hour ozone nonattainment area. Engines located in
the Dallas-Fort Worth eight-hour nonattainment area are either
currently regulated by equivalent or more stringent requirements
under other divisions of Chapter 117 or regulated in separate
divisions adopted in this rulemaking.

The commission conducted modeling sensitivity studies at con-
trol levels similar to this rule to all counties within or traversed
by the 200 kilometer perimeter from the Dallas-Fort Worth eight-
hour ozone nonattainment area, excluding the Dallas-Fort Worth
nine-county area. Results of the initial sensitivity study, which es-
timated a NO

X
reduction of 40.9 tpd, based on 2009 future case

modeling, indicated the reductions realized by this rule would
bene�t the Dallas-Fort Worth area by reducing ozone an aver-
age of 0.2 to 0.3 parts per billion. As discussed elsewhere in this
preamble, the adopted East Texas Combustion rule only applies
to rich-burn engines 240 horsepower (hp) and larger. Based on
the revised list of 33 counties considered for this rule, the com-
mission estimates that implementation of this rule will result in an
overall reduction of approximately 22.4 tpd in NO

X
emissions in

the Northeast Texas area by March 1, 2010. This rulemaking ap-
plies to engines in the point source inventory, as well as engines
that are categorized in the area source inventory. Approximately
16.5 tpd of these reductions are from point source engines and
approximately 5.9 tpd of these reductions are from area source
engines. The commission estimates that the 22.4 tpd reductions
in NO

X
emissions in the 33 counties subject to the adopted rule

will still bene�t the Dallas-Fort Worth area by reducing ozone an
average of approximately 0.2 parts per billion. While this rule-
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making is a part of the Dallas-Fort Worth Attainment Demon-
stration SIP, the commission anticipates that the Tyler-Longview
area (Northeast Texas Early Action Compact Area) in East Texas
will also bene�t from NO

X
reductions achieved by this rule.

SECTION BY SECTION DISCUSSION

The commission repeals Chapter 117 in its entirety. A new
Chapter 117, Control of Air Pollution from Nitrogen Compounds,
is adopted that incorporates existing rule language from Chapter
117, additional new rule language for the Dallas-Fort Worth
eight-hour attainment demonstration, and rule changes that
implement HB 965, concerning residential water heaters.

Reformatting Chapter 117 has resulted in numerous changes in
section numbering, cross-references, as well as section, divi-
sion, and subchapter titles. Section-by-section discussion asso-
ciated with the reformatting and renumbering of Chapter 117 is
primarily limited to the new subchapters, divisions, and sections,
and indicating the origin of the rule language from existing Chap-
ter 117. Unless otherwise speci�ed in this preamble, changes to
section, division, and subchapter numbers and title cross-refer-
ences are only to update the reference to the corresponding re-
formatting section numbers and new section, division, and sub-
chapter titles. Such changes are non-substantive and will not be
speci�cally discussed in this preamble.

Also associated with the reformatting of Chapter 117 are vari-
ous stylistic non-substantive changes to update rule language
to current Texas Register style and format requirements, as well
as establish more consistency in the rules. Such changes in-
clude appropriate and consistent use of acronyms, section ref-
erences, equation style and formatting, scienti�c units of mea-
sure, and certain terminology such as "that" and "which," "shall"
and "must," and "speci�cation" and "limit." References to Hous-
ton-Galveston ozone nonattainment area have been updated
to Houston-Galveston-Brazoria ozone nonattainment area to be
consistent with current terminology for the region. Certain equa-
tions previously written out in paragraph and sentence form are
adopted as mathematical equations for consistency and to en-
sure clarity and proper calculation in accordance with the com-
mission’s intent. Such changes are non-substantive and gener-
ally are not speci�cally discussed in this preamble.

Some changes to existing rule language of Chapter 117 are nec-
essary to make minor corrections to rule language and are dis-
cussed later in this preamble in the appropriate section discus-
sion. Comments received regarding sections and rule language
associated only with reformatting and minor stylistic changes
were not considered and no changes were made based on such
comments. Section by section discussion is presented in the or-
der of the new section numbering order.

SUBCHAPTER A, DEFINITIONS

The commission adopts a new Chapter 117, Subchapter A, en-
titled De�nitions, that incorporates the de�nitions in the existing
Chapter 117, Subchapter A, relating to de�nitions.

Section 117.10, De�nitions

The commission adopts a new §117.10 that incorporates the def-
initions in the existing §117.10, relating to de�nitions, with the
following revisions. New §117.10(1) - (53) incorporate the def-
initions from existing §117.10(1) - (53), respectively. Speci�c
changes to de�nitions are discussed as follows.

The commission revises §117.10(2), concerning applicable
ozone nonattainment area. The commission moves the existing

§117.10(2)(C), Houston/Galveston, to the new §117.10(2)(D)
and revises the new §117.10(2)(D) to be Houston-Galve-
ston-Brazoria ozone nonattainment area to be consistent with
current terminology and other changes in this rulemaking. The
commission adds the de�nition of Dallas-Fort Worth eight-hour
ozone nonattainment area to the de�nition of applicable ozone
nonattainment area in §117.10(2)(C). The new de�nition for
the Dallas-Fort Worth eight-hour ozone nonattainment area in-
cludes Collin, Dallas, Denton, Ellis, Johnson, Kaufman, Parker,
Rockwall, and Tarrant Counties. This change and subsequent
changes to other de�nitions in this section to include Dallas-Fort
Worth eight-hour ozone nonattainment area are necessary be-
cause the commission is adopting new rules for the Dallas-Fort
Worth eight-hour ozone nonattainment area. The existing
de�nition of Dallas-Fort Worth ozone nonattainment area will
continue to apply only to Collin, Dallas, Denton, and Tarrant
Counties.

The commission revises §117.10(14)(A), electric power gener-
ating system, to include systems that are owned or operated by
an electric cooperative, municipality, river authority, public util-
ity, or a PUC-regulated utility. This change more accurately re-
�ects the de�nition of an electric power generating system and
does not expand the de�nition. Based on comments received,
independent power producers were removed from the proposed
§117.10(14)(A) to avoid a potential expansion in the applicability.
In addition, the commission adds "Dallas-Fort Worth eight-hour"
to the list of ozone nonattainment areas included in the de�nition
of electric power generating system in new §117.10(14)(A)(iii).
Existing §117.10(14)(A)(iii), which includes "Houston-Galveston-
Brazoria" in the list of ozone nonattainment areas, is incorpo-
rated into new §117.10(14)(A)(iv).

The commission revises the de�nition of emergency situation in
§117.10(15)(A)(ii) to update the references to the Electric Reli-
ability Council of Texas (ERCOT) Protocols, to the most recent
published version of the ERCOT Protocols, April 25, 2006.

The commission changes large DFW system in §117.10(24) to
large utility system to be consistent with Texas Register style and
formatting requirements. In addition, the commission revises the
de�nition in §117.10(24) to include systems located in the Dallas-
Fort Worth eight-hour ozone nonattainment area.

The commission revises the de�nition of major source in
§117.10(29)(B) to include sources located in the Dallas-Fort
Worth eight-hour ozone nonattainment area. In addition, Ellis
and Parker Counties are removed from §117.10(29)(D) because
these counties are classi�ed as nonattainment and are included
in the new §117.10(29)(B).

The commission revises the de�nition of parts per million by vol-
ume in §117.10(35) to include the equation that must be used to
adjust pollutant concentrations to a speci�ed oxygen (O

2
) correc-

tion basis. This change is necessary to ensure that all measured
concentrations are corrected to the speci�ed O

2
correction basis,

when required by an applicable rule, using a consistent method-
ology.

The commission changes plant-wide emission limit in
§117.10(37) to plant-wide emission speci�cation to be con-
sistent with new section titles.

The commission changes small DFW system in §117.10(44) to
small utility system to be consistent with Texas Register style and
formatting requirements. In addition, the commission revises the
de�nition in §117.10(44) to include the Dallas-Fort Worth eight-
hour ozone nonattainment area.
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The commission changes the term system-wide emission limit in
§117.10(48) to system-wide emission speci�cation to be consis-
tent with new section titles.

The commission adopts several revisions to the de�nition of
unit in existing §117.10(51). Adopted §117.10(51)(C) only incor-
porates the de�nition in existing §117.10(51)(C) to de�ne unit
when used in the new Subchapter D, Division 1, Houston-Galve-
ston-Brazoria Ozone Nonattainment Area Minor Sources. A
new §117.10(51)(D) is adopted to de�ne a unit reference to new
§117.2110, relating to Emission Speci�cations for Eight-Hour
Attainment Demonstration, to de�ne unit when used in the new
Subchapter D, Division 2, Dallas-Fort Worth Eight-Hour Ozone
Nonattainment Area Minor Sources. New §117.10(51)(D) states
that for the purposes of §117.2110, and each requirement of
this chapter associated with §117.2110, a unit consists of any
stationary internal combustion engine, as de�ned in §117.10,
relating to de�nitions.

The proposed §117.10(51)(D) is adopted as §117.10(51)(E) to
de�ne unit for the purposes of new Subchapter E, Division 4,
East Texas Combustion. New §117.10(51)(E) states that for
the purposes of §117.3310, relating to emission speci�cation for
eight-hour attainment demonstration, and each requirement of
this chapter associated with §117.3310, a unit consists of any
stationary internal combustion engine, as de�ned in §117.10, re-
lating to de�nitions.

The proposed §117.10(51)(E) is adopted as §117.10(51)(F)
to de�ne unit for the purposes of new Subchapter B, Division
4, Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area
Major Sources, and Subchapter C, Division 4, Dallas-Fort
Worth Eight-Hour Ozone Nonattainment Area Utility Electric
Generation Sources. The new §117.10(51)(F) speci�es that
for the purposes of new §117.410 and §117.1310, relating to
emission speci�cation for eight-hour attainment demonstration,
and each requirement of this chapter associated with §117.410
and §117.1310, a unit consists of any boiler, process heater,
stationary gas turbine, or stationary internal combustion engine,
as de�ned in §117.10, relating to de�nitions, or any other sta-
tionary source of NO

X
emissions at a major source, as de�ned

in §117.10.

Finally, the commission revises the de�nition of utility boiler in
existing §117.10(52). New §117.10(52) revises the de�nition to
include equipment owned or operated by an electric cooperative,
municipality, river authority, public utility, or PUC-regulated utility.
This change is intended to clarify the de�nition and to be consis-
tent with other changes in this rulemaking, but does not expand
the applicability of the de�nition. Based on comments received,
independent power producers were removed from the adopted
§117.10(52) to avoid a potential expansion in the applicability.

SUBCHAPTER B, COMBUSTION CONTROL AT MAJOR IN-
DUSTRIAL, COMMERCIAL, AND INSTITUTIONAL SOURCES
IN OZONE NONATTAINMENT AREAS

The commission adopts a new Chapter 117, Subchapter B, en-
titled Combustion Control at Major Industrial, Commercial, and
Institutional Sources in Ozone Nonattainment Areas, that incor-
porates the rule language in the existing Chapter 117, Subchap-
ter B, Combustion at Major Sources, Division 3, Industrial, Com-
mercial, and Institutional Combustion Sources in Ozone Nonat-
tainment Areas. The structure of new Subchapter B is based on
regional ozone nonattainment areas. Each new division applies
only to a speci�c ozone nonattainment area. Rule language from
the previous Subchapter B, Division 3 that is not applicable for

the speci�c region is not included in the new division for that spe-
ci�c region. Unless otherwise speci�ed in this preamble, such
exclusions of rule language not applicable to the speci�c region
are considered non-substantive changes and are not speci�cally
discussed in the preamble.

In addition, the commission adopts a new Subchapter B,
Division 4, entitled Dallas-Fort Worth Eight-Hour Ozone Nonat-
tainment Area Major Sources, that includes new rule language
and requirements associated with major industrial, commercial,
and institutional sources in the Dallas-Fort Worth eight-hour
ozone nonattainment area. The new Subchapter B, Division
4 is adopted as a part of the commission’s eight-hour ozone
attainment demonstration for the Dallas-Fort Worth eight-hour
ozone nonattainment area.

DIVISION 1, BEAUMONT-PORT ARTHUR OZONE NONAT-
TAINMENT AREA MAJOR SOURCES

The commission adopts a new Chapter 117, Subchapter B, Di-
vision 1, entitled Beaumont-Port Arthur Ozone Nonattainment
Area Major Sources, that incorporates the rule language in the
existing Chapter 117, Subchapter B, Division 3 applicable to ma-
jor industrial, commercial, and institutional sources in the Beau-
mont-Port Arthur ozone nonattainment area.

Section 117.100, Applicability

The commission adopts a new §117.100 that incorporates the
rule language in the existing §117.201, applicable to the Beau-
mont-Port Arthur ozone nonattainment area. New §117.100(1)
- (3) incorporates the applicability rule language in existing
§117.201(1) - (3).

Section 117.103, Exemptions

The commission adopts a new §117.103 that incorporates the
exemption rule language in the existing §117.203 applicable to
the Beaumont-Port Arthur ozone nonattainment area. The com-
mission adopts a new §117.103(a)(1) - (7), relating to general
exemptions, that incorporates the exemptions in the existing
§117.203(a)(1) - (7). New §117.103(a)(8) incorporates the ex-
emption in existing §117.203(a)(8)(B) and new §117.103(a)(9)
and (10) incorporate the exemptions in existing §117.203(a)(10)
and (13).

In addition, the commission adopts a new §117.103(b) and (c) to
incorporate exemptions from existing §117.205 and §117.206.
This change consolidates the applicable exemptions for the
Beaumont-Port Arthur ozone nonattainment area under a single
section. The commission adopts a new §117.103(b)(1) - (5) con-
sisting of the provisions in the existing §117.205(h)(1) - (5), con-
cerning exemptions for RACT, applicable to the Beaumont-Port
Arthur ozone nonattainment area. New §117.103(b)(6) - (8)
incorporates the exemptions in existing §117.205(h)(7) - (9),
and new §117.103(b)(9) incorporates the exemption in existing
§117.205(h)(10)(B). The commission adopts a new §117.103(c),
relating to attainment demonstration exemptions, that incorpo-
rates the exemption in existing §117.206(g) and (g)(2). The
exemption in existing §117.206(g)(1), for boilers or process
heaters with a maximum rated capacity less than 40 million
British thermal units per hour (MMBtu/hr), is redundant because
the general exemption in new §117.103(a)(2) is identical.

Section 117.105, Emission Speci�cations for Reasonably Avail-
able Control Technology (RACT)

The commission adopts a new §117.105 that incorporates rule
language in existing §117.205, relating to emission speci�ca-
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tions for RACT, applicable to the Beaumont-Port Arthur ozone
nonattainment area.

The commission adopts a new §117.105(a) - (c) consisting of
the provisions in the existing §117.205(a) - (c). In addition, the
commission adopts a new equation in §117.105(b)(6) that incor-
porates the calculation for the NO

X
emission limit for gas-�red

boilers and process heaters using hydrogen-rich fuel in the exist-
ing §117.205(b)(6). The new equation in §117.105(b)(6) is iden-
tical in content to the existing equation in §117.205(b)(6). The
new equation in §117.105(b)(6) presents the equation in a for-
mat consistent with other �gures and equations in Chapter 117
and provides a written description of all the terms used in the
equation.

The commission adopts a new §117.105(d) consisting of the pro-
visions in existing §117.205(d) and (d)(2). New §117.105(e) - (g)
incorporates the provisions in the existing §117.205(e) - (g). Ex-
emptions applicable in the Beaumont-Port-Arthur ozone nonat-
tainment area in existing §117.205(h) are incorporated in new
§117.103. The commission adopts a new §117.105(h) consist-
ing of the provisions in the existing §117.205(i) and (i)(1).

Section 117.110, Emission Speci�cations for Attainment Demon-
stration

The commission adopts a new §117.110 that incorporates the
rule language in existing §117.206, relating to emission speci�-
cations for attainment demonstrations, applicable to the Beau-
mont-Port Arthur ozone nonattainment area.

The commission adopts a new §117.110(a) that incorporates the
NO

X
emission speci�cations for the Beaumont-Port Arthur ozone

nonattainment area in existing §117.206(a). The commission
adopts a new §117.110(b), relating to NO

X
averaging time, that

incorporates the rule language in the existing §117.206(d)(1).
New §117.110(b)(1) incorporates the requirements in existing
§117.206(d)(1)(A), and new §117.110(b)(2) incorporates the re-
quirements in existing §117.206(d)(1)(B).

The commission adopts a new §117.110(c), concerning re-
lated emissions, that incorporates the rule language in existing
§117.206(e). New §117.110(c)(1) and (2) incorporate the carbon
monoxide (CO) and ammonia emissions speci�cations in the ex-
isting §117.206(e)(1) and (2). New §117.110(c)(3) incorporates
the provisions regarding correction of CO emissions in existing
§117.206(e)(3) and (3)(B). The commission also adopts a new
§117.110(c)(4) that incorporates the rule language regarding
applicability of the CO emission speci�cations from existing
§117.206(e)(4) and (4)(A). Finally, the commission adopts a
new §117.110(d) that incorporates the rule language regarding
compliance �exibility from the existing §117.206(f)(1) - (3).

Section 117.115, Alternative Plant-Wide Emission Speci�cations

The commission adopts a new §117.115 that incorporates the
rule language in existing §117.207, relating to alternative plant-
wide emission speci�cations, applicable to the Beaumont-Port
Arthur ozone nonattainment area. New §117.115(a) - (f) incor-
porates the rule language in the existing §117.207(a) - (f), relat-
ing to alternative plant-wide emission speci�cations, applicable
to the Beaumont-Port Arthur ozone nonattainment area.

New §117.115(g) incorporates the rule language from existing
§117.207(g). In addition, existing §117.207(g)(1) - (3) include
required calculations written in paragraph form rather than in
equation form. The commission is reformatting the calculations
in a mathematical formula rather than the paragraph form to
present the equations in a format consistent with other equa-

tions in Chapter 117 and provide a written description of all the
terms used in the equation. The new formulas are identical in
content to the existing required calculations in paragraph form.
The new equation in §117.115(g)(1) incorporates the calcula-
tion for the allowable NO

X
emission rate for each affected boiler

and process heater in the existing §117.207(g)(1). The new
equation in §117.115(g)(2) incorporates the calculation for the
allowable NO

X
emission rate for each affected stationary inter-

nal combustion engine in the existing §117.207(g)(2). The com-
mission also adds new equations to §117.115(g)(3) that incorpo-
rate the calculation for the allowable NO

X
emission rate for each

affected stationary gas turbine in the existing §117.207(g)(3).
The new §117.115(g)(3) presents the equation for determining
the plant-wide emission speci�cation for stationary gas turbines
from the required calculation in existing §117.207(g)(3). New
§117.115(g)(3) also includes a new equation in §117.115(g)(3)
that incorporates the existing equation for calculating the in-stack
NO

X
concentration term used in calculating the plant-wide emis-

sion speci�cation.

Finally, the commission adopts a new §117.115(h) that incorpo-
rates the rule language from existing §117.207(h), and a new
§117.115(i) that incorporates the rule language from existing
§117.207(i) and (i)(1).

Section 117.123, Source Cap

The commission adopts a new §117.123 that incorporates the
rule language in existing §117.223, relating to source cap, ap-
plicable to the Beaumont-Port Arthur ozone nonattainment area.
New §117.123(a) - (k) incorporate the rule language in existing
§117.223(a) - (k). In addition, the commission adopts new equa-
tions in §117.123(b) that incorporate the equations in existing
§117.223(b) to present the equations in a format consistent with
other equations in Chapter 117 and provide a written descrip-
tion of all the terms used in the equation. The new equations in
§117.123(b) include only the information applicable to the Beau-
mont-Port Arthur ozone nonattainment area. The new equation
in §117.123(b)(1) incorporates the equation for the rolling 30-day
average emission cap in existing §117.223(b)(1). As discussed
elsewhere in this preamble, variable "i" used in the equation for
§117.123(b)(1) has been revised to be a lowercase "i" throughout
the equation and terms to be consistent. The commission adopts
a new equation in §117.123(b)(2) that incorporates the equation
for the maximum daily emission cap in existing §117.223(b)(2).

For new §117.123(k), the commission replaces upset period with
the language "emissions event, as de�ned in §101.1 of this title
(relating to De�nitions)." This change is necessary to update the
rule to current terminology used by the commission.

Section 117.125, Alternative Case Speci�c Speci�cations

The commission adopts a new §117.125 that incorporates the
rule language in existing §117.221, relating to alternative case
speci�c speci�cations, applicable to the Beaumont-Port Arthur
ozone nonattainment area. New §117.125(a) and (b) incorporate
the rule language in existing §117.221(a) and (b). In addition,
new §117.125(a) omits the existing §117.221(a)(4) because the
Engineering Services Team no longer exists within the TCEQ.

Section 117.130, Operating Requirements

The commission adopts a new §117.130 that incorporates the
rule language in existing §117.208, relating to operating require-
ments, applicable to the Beaumont-Port Arthur ozone nonattain-
ment area. New §117.130(a) - (d) incorporate the rule language
in existing §117.208(a) - (d). In addition, the commission is con-
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currently adopting a new §117.8140(b) that incorporates the en-
gine testing requirements in the existing §117.208(d)(7). There-
fore, the engine testing requirements in existing §117.208(d)(7)
have been omitted from the new §117.130(d)(7) and replaced
with a reference to the new §117.8140(b).

Section 117.135, Initial Demonstration of Compliance

The commission adopts a new §117.135 that incorporates the
rule language in existing §117.211, relating to initial demon-
stration of compliance, applicable to the Beaumont-Port Arthur
ozone nonattainment area. New §117.135(a) - (d) incorporate
the rule language in existing §117.211(a) - (d). The commission
is concurrently adopting a new §117.8000 that incorporates
the requirements in the existing §117.211(e). Therefore, the
commission adopts a new §117.135(e) that replaces speci�c
requirements from existing §117.211(e) with a reference to the
new §117.8000.

In addition, while existing §117.211(a) and new §117.135(a)
specify that units that inject urea or ammonia for NO

X
control

must be tested for ammonia emissions, existing §117.211(e)
does not specify the methods to be used for the required
ammonia initial demonstration of compliance. New §117.8000
includes a requirement that speci�es the methods required for
ammonia testing during the initial demonstration of compliance.
Speci�c discussion related to this change is included in the
section-by-section discussion associated with new §117.8000.

New §117.135(f) incorporates the rule language from existing
§117.211(f), regarding initial demonstration of compliance for
units operating with continuous emissions monitoring systems
(CEMS) or predictive emissions monitoring systems (PEMS). Fi-
nally, the commission is concurrently adopting a new §117.8010
that incorporates the report content requirements in the existing
§117.211(g). Therefore, new §117.135(g) omits the compli-
ance stack reports content requirements and references new
§117.8010.

Section 117.140, Continuous Demonstration of Compliance

The commission adopts a new §117.140 that incorporates the
rule language in the existing §117.213, relating to continuous
demonstration of compliance, applicable to the Beaumont-Port
Arthur ozone nonattainment area. New §117.140(a) incorpo-
rates the totalizing fuel �ow meter requirements and alternative
provisions from existing §117.213(a), (a)(1)(A), and (a)(2).
New §117.140(b) incorporates the rule language from exist-
ing §117.213(b) concerning O

2
monitors. In addition, existing

§117.213(b)(1)(B)(i) requires O
2

monitors on process heaters
greater than or equal to 100 MMBtu/hr, and clause (ii) re-
quires O

2
monitors on process heaters greater than or equal

to 200 MMBtu/hr except as provided in §117.213(f). Because
existing §117.213(b)(1)(B)(i) and (ii) are overlapping require-
ments, the new §117.140(b)(1)(B) incorporates both existing
§117.213(b)(1)(B)(i) and (ii) into a single requirement for O

2

monitors on process heaters greater than or equal to 100
MMBtu/hr, except as provided in subsection (f).

The commission adopts a new §117.140(c) incorporating the
rule language from existing §117.213(c), regarding requirements
for NO

X
monitors, applicable to the Beaumont-Port Arthur ozone

nonattainment area. In addition, the §117.113(f) reference in ex-
isting §117.213(c)(3)(C)(ii) is revised in new §117.140(c)(3)(C)(ii)
to reference new §117.8110(b) because the applicable provi-
sions in §117.113(f) are incorporated in new §117.8110.

The commission adopts a new §117.140(d), concerning CO
monitoring requirements. The commission is concurrently
adopting a new §117.8120 that incorporates the CO monitoring
methods in the existing §117.213(d)(1) - (4). Therefore, new
§117.140(d) omits the existing CO monitoring methods speci�ed
in §117.213(d)(1) - (4) and references new §117.8120.

The commission adopts a new §117.140(e), concerning require-
ments for CEMS. The commission is concurrently adopting a
new §117.8100(a) that incorporates the general requirements for
CEMS in the existing §117.213(e)(1) - (3), (5), and (6). Existing
§117.213(e)(4) is a region-speci�c requirement applicable only
in the Houston-Galveston-Brazoria ozone nonattainment area.
Therefore, new §117.140(e) omits existing §117.213(e)(1) - (6)
and references new §117.8100(a).

The commission adopts a new §117.140(f), concerning require-
ments for PEMS. New §117.140(f)(1) incorporates rule language
from existing §117.213(f)(1). The commission is concurrently
adopting a new §117.8100(b) that incorporates the general re-
quirements for PEMS in the existing §117.213(f)(2) - (7). There-
fore, new §117.140(f) omits existing §117.213(f)(2) - (7) and new
§117.140(f)(2) references new §117.8100(b).

The commission adopts a new §117.140(g) concerning testing
requirements for stationary gas engines. The commission is
concurrently adopting a new §117.8140(a) that incorporates the
engine testing requirements in existing §117.213(g)(1). There-
fore, new §117.140(g) omits existing §117.213(g)(1) and refer-
ences new §117.8140(a). In addition, existing §117.213(g)(2)
requires that engines that use a chemical reagent for reduction
of NO

X
must be monitored for NO

X
in accordance with existing

§117.213(c)(1)(E) and must comply with applicable require-
ments for CEMS and PEMS. Existing §117.213(c)(1)(E) and
new §117.140(c)(1)(E) require that the owner or operator of
any unit that uses a chemical reagent for NO

X
control install,

calibrate, maintain, and operate a CEMS or PEMS to monitor
NO

X
. Also, the applicable requirements for CEMS or PEMS in

existing §117.213(e) or (f), or new §117.140(e) or (f) automat-
ically apply to any CEMS or PEMS required by the section.
Therefore, because the existing §117.213(g)(2) is redundant,
the commission is not incorporating the rule language in existing
§117.213(g)(2) into new §117.140(g).

Finally, the commission adopts new §117.140(h) - (m) that incor-
porate the rule language from existing §117.213(h) - (m) appli-
cable to the Beaumont-Port Arthur ozone nonattainment area.

Section 117.145, Noti�cation, Recordkeeping, and Reporting
Requirements

The commission adopts new §117.145 that incorporates the rule
language in existing §117.219, concerning noti�cation, record-
keeping, and reporting. New §117.145(a) - (f) incorporate the
rule language from existing §117.219(a) - (f) requirements appli-
cable to the Beaumont-Port Arthur ozone nonattainment area.
In addition, for new §117.145(a), the commission replaces the
language "the startup and/or shutdown exemptions allowed un-
der §101.222" with "the startup and/or shutdown provisions of
§101.222 . . .." The reference to exemptions is not applicable
to 30 TAC §101.222 and the change is necessary to clarify new
§117.145(a).

Section 117.150, Initial Control Plan Procedures

The commission adopts new §117.150 that incorporates the rule
language in existing §117.209, concerning initial control plan pro-
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cedures applicable to the Beaumont-Port Arthur ozone nonat-
tainment area.

Section 117.152, Final Control Plan Procedures for Reasonably
Available Control Technology

The commission adopts a new §117.152 that incorporates the
requirements in the existing §117.215, relating to �nal control
plan procedures for RACT, applicable to the Beaumont-Port
Arthur ozone nonattainment area. New §117.152(a) - (c) incor-
porates the provisions in the existing §117.215(a) - (c). New
§117.152(a)(2)(A) and (B) incorporate the rule language from
existing §117.215(a)(2)(A) and (B). New §117.152(a)(2)(C)
incorporates the rule language from existing §117.215(a)(2)(D),
and new §117.152(a)(2)(D) incorporates the rule language from
existing §117.215(a)(2)(C). New §117.152(a)(2)(E) incorporates
the rule language from existing §117.215(a)(2)(E). In addition,
for new §117.152(a)(6)(B), concerning the information required
in the �nal control plan for gas turbines with a megawatt (MW)
rating less than 10 MW, the commission is changing the word
"ten" to the numeral "10.0" because this is the appropriate
exemption MW rating from existing §117.205(h)(7) and new
§117.103(b)(6).

New §117.152 does not include existing §117.215(d), concern-
ing the requirement to submit the control plan electronically and
on hard copy using forms provided by the executive director.
Existing §117.215 and new §117.152 specify the content re-
quirements for the control plans. Therefore, a mandatory format
for the control plan information is not necessary. Finally, new
§117.152(d) incorporates rule language in existing §117.215(e).

Section 117.154, Final Control Plan Procedures for Attainment
Demonstration Emission Speci�cations

The commission adopts a new §117.154 that incorporates the
rule language in existing §117.216, relating to �nal control plan
procedures for attainment demonstration emission speci�ca-
tions, applicable to the Beaumont-Port Arthur ozone nonattain-
ment area. New §117.154(a) incorporates the rule language
in existing §117.216(a). New §117.154(a)(1)(A) consists of the
provisions in existing §117.216(a)(1)(A). New §117.154(a)(1)(B)
consists of the provisions in existing §117.216(a)(1)(D). New
§117.154(a)(1)(C) and (D) consist of the provisions in exist-
ing §117.216(a)(1)(B) and (C), respectively. The commission
adopts a new §117.154(a)(2) - (5) that incorporate the rule
language from existing §117.216(a)(2) - (5). The commission
also adopts a new §117.154(b) and (c) that incorporate the
rule language in existing §117.216(b) and (c), respectively. In
addition, new §117.154(b)(2)(A) and (B) exclude the references
to new §117.123(k) or (l) because there is no heat input in-
formation speci�ed in these subsections in either the existing
§117.223 or new §117.123.

Section 117.156, Revision of Final Control Plan

The commission adopts a new §117.156 that incorporates the
rule language in existing §117.217, concerning revisions of �nal
control plans.

DIVISION 2, DALLAS-FORT WORTH OZONE NONATTAIN-
MENT AREA MAJOR SOURCES

The commission adopts a new Chapter 117, Subchapter B, Di-
vision 2, entitled Dallas-Fort Worth Ozone Nonattainment Area
Major Sources, that incorporates the rule language in the exist-
ing Chapter 117, Subchapter B, Division 3 applicable to major in-
dustrial, commercial, and institutional sources in the Dallas-Fort
Worth ozone nonattainment area.

Section 117.200, Applicability

The commission adopts a new §117.200 that incorporates
the applicability rule language in existing §117.201 applicable
to the Dallas-Fort Worth ozone nonattainment area. New
§117.200(a) incorporates the applicability rule language in
existing §117.201(1) - (3). In addition, the commission adopts
a new §117.200(b) specifying that Chapter 117, Subchapter
B, Division 2 will no longer apply to any units that are subject
to the emission speci�cations in new §117.410 and located
at any major stationary source of NO

X
within Collin, Dallas,

Denton, and Tarrant Counties after the compliance dates in
new §117.9030. The emissions speci�cations in §117.410 and
all other associated requirements in the new Subchapter B,
Division 4, Dallas-Fort Worth Eight-Hour Ozone Nonattainment
Area Major Sources, will supersede the requirements of Sub-
chapter B, Division 2. Therefore, the commission adopts new
§117.200(b) to avoid overlapping requirements from the two
separate divisions.

Section 117.203, Exemptions

The commission adopts a new §117.203, relating to general
exemptions, that incorporates the exemptions in the existing
§117.203 applicable to the Dallas-Fort Worth ozone nonat-
tainment area. The commission adopts a new §117.203(a),
relating to general exemptions, that incorporates the exemp-
tions in the existing §117.203(a). New §117.203(a)(1) - (7)
incorporate the rule language in existing §117.203(a)(1) - (7).
New §117.203(a)(8) incorporates the exemption in existing
§117.203(a)(8)(B). New §117.203(a)(9) incorporates the ex-
emption in existing §117.203(a)(10).

In addition, the commission adopts a new §117.203(b) and (c) to
incorporate exemptions from existing §117.205 and §117.206.
This change consolidates the applicable exemptions for the Dal-
las-Fort Worth ozone nonattainment area under a single section.
New §117.203(b)(1) - (9) incorporates the exemptions in the ex-
isting §117.205(h)(1) - (9), concerning exemptions for RACT, ap-
plicable to the Dallas-Fort Worth ozone nonattainment area. The
commission adopts a new §117.203(b)(10) consisting of the pro-
visions in the existing §117.205(h)(10)(B).

The commission adopts a new §117.203(c), relating to at-
tainment demonstration exemptions, that incorporates the
exemptions in existing §117.206(g)(2) applicable to the Dal-
las-Fort Worth ozone nonattainment area. The exemption in
existing §117.206(g)(1), for boilers or process heaters with a
maximum rated capacity less than 40 MMBtu/hr, is redundant
because the general exemption in new §117.203(a)(2) is identi-
cal.

Section 117.205, Emission Speci�cations for Reasonably Avail-
able Control Technology (RACT)

The commission adopts a new §117.205 that incorporates rule
language in existing §117.205, relating to emission speci�ca-
tions for RACT, applicable to the Dallas-Fort Worth ozone nonat-
tainment area. The commission adopts a new §117.205(a) - (c)
consisting of the provisions in the existing §117.205(a) - (c). In
addition, the language regarding initial control plans in existing
§117.205(a)(1)(B) is omitted in the new §117.205(a)(1)(B) be-
cause the requirement for initial control plans was not applicable
in the Dallas-Fort Worth ozone nonattainment area.

Also, the commission adopts a new equation in §117.205(b)(6)
that incorporates the calculation for the NO

X
emission limit

for gas-�red boilers and process heaters using hydrogen-rich
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fuel in the existing §117.205(b)(6). The new equation in
§117.205(b)(6) is identical in content to the existing equation in
existing §117.205(b)(6). The new §117.205(b)(6) presents the
equation in a format consistent with other �gures in Chapter 117
and provides a written description of all the terms used in the
equation.

The commission adopts a new §117.205(d) consisting of the rule
language in existing §117.205(d) and (d)(2). New §117.205(e)
and (f) incorporate the rule language in existing §117.205(f) and
(g). As previously indicated in this preamble, the exemptions in
existing §117.205(h) applicable to the Dallas-Fort Worth ozone
nonattainment area are incorporated in new §117.203(b).

Section 117.210, Emission Speci�cations for Attainment Demon-
stration

The commission adopts a new §117.210 that incorporates the
rule language in the existing §117.206, relating to emission spec-
i�cations for attainment demonstration, applicable to the Dal-
las-Fort Worth ozone nonattainment area.

The commission adopts a new §117.210(a), relating to NO
X

emission speci�cations, that incorporates the speci�cations in
existing §117.206(b). New §117.210(a)(1) and (2) incorporate
the emission speci�cations from existing §117.206(b)(1) and
(2). The emission speci�cations for stationary gas-�red internal
combustion engines in existing §117.206(b)(3) are incorporated
in new Subchapter B, Division 4, §117.410(a). These emission
speci�cations are applicable to the nine-county Dallas-Fort
Worth eight-hour ozone nonattainment area as a part of the
commission’s IOP demonstration for the Dallas-Fort Worth
eight-hour ozone nonattainment area. Because the emission
speci�cations in existing §117.206(b)(3) apply to the Dallas-Fort
Worth eight-hour ozone nonattainment area, new Subchapter
B, Division 4 is the most appropriate location for the emission
speci�cations.

The commission adopts a new §117.210(b), relating to NO
X

averaging time, that incorporates the rule language in existing
§117.206(d)(1). New §117.210(b)(1) incorporates the require-
ments in existing §117.206(d)(1)(A), and new §117.210(b)(2)
incorporates the requirements in existing §117.206(d)(1)(B).
The commission adopts a new §117.210(c), concerning related
emissions, that incorporates the rule language in existing
§117.206(e). New §117.210(c)(1) and (2) incorporate the
CO and ammonia emissions speci�cations in the existing
§117.206(e)(1) and (2). New §117.210(c)(3) incorporates the
provisions regarding correction of CO emissions in existing
§117.206(e)(3) and (3)(B). The commission also adopts a new
§117.210(c)(4) that incorporates the rule language regarding
applicability of the CO emission speci�cations from existing
§117.206(e)(4) and (4)(A). Finally, the commission adopts a
new §117.210(d) that incorporates the rule language regarding
compliance �exibility from the existing §117.206(f)(1) - (3).
As previously indicated in this preamble, the exemptions in
existing §117.206(g) applicable to the Dallas-Fort Worth ozone
nonattainment area are incorporated in new §117.203(c).

Section 117.215, Alternative Plant-Wide Emission Speci�cations

The commission adopts a new §117.215 that incorporates the
rule language in existing §117.207, relating to alternative plant-
wide emission speci�cations, applicable to the Dallas-Fort Worth
ozone nonattainment area. New §117.215(a) - (f) incorporate the
rule language in existing §117.207(a) - (f).

New §117.215(g) incorporates the rule language from existing
§117.207(g). In addition, existing §117.207(g)(1) - (3) include re-
quired calculations written in paragraph form rather than in equa-
tion form. The commission is reformatting the calculations in a
mathematical formula rather than paragraph form to present the
equations in a format consistent with other equations in Chapter
117 and provide a written description of all the terms used in the
equation. The new formulas are identical in content to the exist-
ing required calculations in paragraph form. The new equation in
§117.215(g)(1) incorporates the calculation for the allowable NO

X

emission rate for each affected boiler and process heater in the
existing §117.207(g)(1). The new equation in §117.215(g)(2) in-
corporates the calculation for the allowable NO

X
emission rate for

each affected stationary internal combustion engine in the exist-
ing §117.207(g)(2). The commission also adds new equations to
§117.215(g)(3) that incorporate the calculation for the allowable
NO

X
emission rate for each affected stationary gas turbine in the

existing §117.207(g)(3). The new §117.215(g)(3) presents the
equation for determining the plant-wide emission speci�cation
for stationary gas turbines from the required calculation in ex-
isting §117.207(g)(3). New §117.215(g)(3) also includes a new
equation in §117.215(g)(3) that incorporates the existing equa-
tion for calculating the in-stack NO

X
concentration term used in

calculating the plant-wide emission speci�cation.

Finally, the commission adopts a new §117.215(h) that incorpo-
rates the rule language from existing §117.207(h), and a new
§117.215(i) that incorporates the rule language from existing
§117.207(i) and (i)(2).

Section 117.223, Source Cap

The commission adopts a new §117.223 that incorporates the
rule language in the existing §117.223, relating to source cap,
applicable to the Dallas-Fort Worth ozone nonattainment area.
New §117.223(a) - (k) incorporate the rule language in existing
§117.223(a) - (k). In addition, the commission adopts new equa-
tions in new §117.223(b) that incorporate the equations in exist-
ing §117.223(b) to present the equations in a format consistent
with other equations in Chapter 117 and provide a written de-
scription of all the terms used in the equation. The new equa-
tions in §117.223 include only the information applicable to the
Dallas-Fort Worth ozone nonattainment area. The new equa-
tion in §117.223(b)(1) incorporates the equation for the rolling
30-day average emission cap in the existing §117.223(b)(1). As
discussed elsewhere in this preamble, variable "i" used in the
equations for new §117.223(b)(1) and (2) has been revised to be
a lowercase "i" throughout the equations and terms to be con-
sistent. The new equation in §117.223(b)(2) incorporates the
equation for the rolling 30-day average NO

X
emission cap in the

existing §117.223(b)(2).

In addition, the commission revises the language regarding ini-
tial control plans in new §117.223(i) and (j). As discussed later
in this preamble, the commission is not adopting a section for
the Dallas-Fort Worth ozone nonattainment area that includes
the requirements for initial control plans from existing §117.209.
Therefore, the commission changes the language in the new
§117.223(i) and (j) to reference �nal control plans for RACT in-
stead of initial control plans.

Finally, for new §117.223(k), the commission replaces upset pe-
riod with the language "emissions event, as de�ned in §101.1
of this title (relating to De�nitions)." This change is necessary to
update the rule to current terminology used by the commission.

Section 117.225, Alternative Case Speci�c Speci�cations
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The commission adopts a new §117.225 that incorporates the
rule language in the existing §117.221, relating to alternative
case speci�c speci�cations, applicable to the Dallas-Fort Worth
ozone nonattainment area. New §117.225(a) and (b) incorpo-
rate the rule language in the existing §117.221(a) and (b). In
addition, new §117.225(a) omits the existing §117.221(a)(4) be-
cause the Engineering Services Team no longer exists within the
TCEQ.

Section 117.230, Operating Requirements

The commission adopts a new §117.230 that incorporates the
rule language in existing §117.208, relating to operating require-
ments, applicable to the Dallas-Fort Worth ozone nonattainment
area. New §117.230(a) - (d) incorporate the rule language in
existing §117.208(a) - (d). In addition, the commission is con-
currently adopting a new §117.8140(b) that incorporates the en-
gine testing requirements in existing §117.208(d)(7). Therefore,
the engine testing requirements in existing §117.208(d)(7) have
been omitted from new §117.230(d)(7) and replaced with a ref-
erence to new §117.8140(b).

Section 117.235, Initial Demonstration of Compliance

The commission adopts a new §117.235 that incorporates the
rule language in existing §117.211, relating to initial demonstra-
tion of compliance, applicable to the Dallas-Fort Worth ozone
nonattainment area. New §117.235(a) - (d) incorporate the
rule language in existing §117.211(a) - (d). The commission
is concurrently adopting a new §117.8000 that incorporates
the requirements in the existing §117.211(e). Therefore, the
commission adopts a new §117.235(e) that replaces speci�c
requirements from existing §117.211(e) with a reference to new
§117.8000. In addition, while existing §117.211(a) and new
§117.235(a) specify that units that inject urea or ammonia for
NO

X
control must be tested for ammonia emissions, existing

§117.211(e) does not specify the methods to be used for the
required ammonia initial demonstration of compliance. New
§117.8000 includes a requirement that speci�es the methods
required for ammonia testing during the initial demonstration
of compliance. Speci�c discussion related to this change is
included in the section-by-section discussion associated with
new §117.8000.

New §117.235(f) incorporates the rule language from existing
§117.211(f), regarding initial demonstration of compliance for
units operating with CEMS or PEMS. Finally, the commission
is concurrently adopting a new §117.8010 that incorporates
the report content requirements in the existing §117.211(g).
Therefore, the new §117.235(g) omits the compliance stack
reports content requirements and references new §117.8010.

Section 117.240, Continuous Demonstration of Compliance

The commission adopts a new §117.240 that incorporates
the rule language in existing §117.213, relating to continuous
demonstration of compliance, applicable to the Dallas-Fort
Worth ozone nonattainment area. New §117.240(a) incorpo-
rates the totalizing fuel �ow meter requirements and alternative
provisions from existing §117.213(a), (a)(1)(A), and (a)(2).
New §117.240(b) incorporates the rule language from exist-
ing §117.213(b) concerning O

2
monitors. In addition, existing

§117.213(b)(1)(B)(i) requires O
2

monitors on process heaters
greater than or equal to 100 MMBtu/hr, and clause (ii) re-
quires O

2
monitors on process heaters greater than or equal

to 200 MMBtu/hr except as provided in §117.213(f). Because
existing §117.213(b)(1)(B)(i) and (ii) are overlapping require-
ments, the new §117.240(b)(1)(B) incorporates both existing

§117.213(b)(1)(B)(i) and (ii) into a single requirement for O
2

monitors on process heaters greater than or equal to 100
MMBtu/hr, except as provided in subsection (f).

The commission adopts a new §117.240(c) incorporating the
rule language from existing §117.213(c), regarding require-
ments for NO

X
monitors, applicable to the Dallas-Fort Worth

ozone nonattainment area. In addition, the reference in ex-
isting §117.213(c)(3)(C)(ii) to §117.113(f) is revised in new
§117.240(c)(3)(C)(ii) to reference new §117.8110(b) because
the applicable provision in §117.113(f) is incorporated in new
§117.8110.

The commission adopts a new §117.240(d), concerning CO
monitoring requirements. The commission is concurrently
adopting a new §117.8120 that incorporates the CO monitoring
methods in the existing §117.213(d)(1) - (4). Therefore, the new
§117.240(d) omits the existing CO monitoring methods speci�ed
in §117.213(d)(1) - (4) and references new §117.8120.

The commission adopts a new §117.240(e), concerning require-
ments for CEMS. The commission is concurrently adopting a
new §117.8100(a) that incorporates the general requirements for
CEMS in the existing §117.213(e)(1) - (3), (5), and (6). Existing
§117.213(e)(4) is a region-speci�c requirement applicable only
in the Houston-Galveston-Brazoria ozone nonattainment area.
Therefore, the new §117.240(e) omits existing §117.213(e)(1) -
(6) and references new §117.8100(a).

The commission adopts a new §117.240(f), concerning require-
ments for PEMS. New §117.240(f)(1) incorporates rule language
from existing §117.213(f)(1). The commission is concurrently
adopting a new §117.8100(b) that incorporates the general re-
quirements for PEMS in the existing §117.213(f)(2) - (7). There-
fore, the new §117.240(f) omits existing §117.213(f)(2) - (7) and
new §117.240(f)(2) references new §117.8100(b).

The commission adopts a new §117.240(g) concerning testing
requirements for stationary gas engines. The commission is
concurrently adopting a new §117.8140(a) that incorporates the
engine testing requirements in existing §117.213(g)(1). There-
fore, the new §117.240(g) omits existing §117.213(g)(1) and ref-
erences new §117.8140(a). In addition, existing §117.213(g)(2)
requires that engines that use a chemical reagent for reduction
of NO

X
must be monitored for NO

X
in accordance with existing

§117.213(c)(1)(E) and must comply with applicable require-
ments for CEMS and PEMS. Existing §117.213(c)(1)(E) and
new §117.240(c)(1)(E) require that the owner or operator of
any unit that uses a chemical reagent for NO

X
control install,

calibrate, maintain, and operate a CEMS or PEMS to monitor
NO

X
. Also, the applicable requirements for CEMS or PEMS in

existing §117.213(e) or (f), or new §117.240(e) or (f) automat-
ically apply to any CEMS or PEMS required by the section.
Therefore, because the existing §117.213(g)(2) is redundant,
the commission is not incorporating §117.213(g)(2) into the new
§117.240(g).

Finally, the commission adopts new §117.240(h) - (m) that incor-
porate the rule language from existing §117.213(h) - (m) appli-
cable to the Dallas-Fort Worth ozone nonattainment area.

Section 117.245, Noti�cation, Recordkeeping, and Reporting
Requirements

The commission adopts a new §117.245 that incorporates the
rule language in the existing §117.219, relating to noti�cation,
recordkeeping, and reporting requirements. New §117.245(a) -
(f) incorporate the rule language from existing §117.219(a) - (f)
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requirements applicable to the Dallas-Fort Worth ozone nonat-
tainment area. In addition, for new §117.245(a), the commission
replaces the language "the startup and/or shutdown exemptions
allowed under §101.222" with "the startup and/or shutdown pro-
visions of §101.222 . . .." The reference to exemptions is not
applicable to §101.222 and the change is necessary to clarify
new §117.245(a).

Section 117.252, Final Control Plan Procedures for Reasonably
Available Control Technology

The commission adopts a new §117.252 that incorporates the
rule language in the existing §117.215, relating to �nal control
plan procedures for RACT, applicable to the Dallas-Fort Worth
ozone nonattainment area. New §117.252(a) - (c) incorpo-
rates the provisions in the existing §117.215(a) - (c). New
§117.252(a)(2)(A) and (B) incorporate the rule language from
existing §117.215(a)(2)(A) and (B). New §117.252(a)(2)(C)
incorporates the rule language from existing §117.215(a)(2)(D),
and new §117.252(a)(2)(D) incorporates the rule language from
existing §117.215(a)(2)(C). New §117.252(a)(2)(E) incorporates
the rule language from existing §117.215(a)(2)(E). In addition,
for new §117.252(a)(6)(B), concerning the information required
in the �nal control plan for gas turbines with a MW rating less
than 10 MW, the commission is changing the word "ten" to the
numeral "10.0" because this is the appropriate exemption MW
rating from existing §117.205(h)(7) and new §117.203(b)(7). As
discussed elsewhere in this preamble, the use of the numeral
"10.0" will ensure consistent enforcement of the rule.

New §117.252 does not include existing 117.215(d), concerning
the requirement to submit the control plan electronically and on
hard copy using forms provided by the executive director. Ex-
isting §117.215 and new §117.252 specify the content require-
ments for the control plans. Therefore, a mandatory format for
the control plan information is not necessary. New §117.252(d)
incorporates the rule language in existing §117.215(e).

In addition, the commission is not adopting a section correspond-
ing to the existing §117.209, concerning initial control plan pro-
cedures for RACT, for the new Subchapter B, Division 2, Dal-
las-Fort Worth Ozone Nonattainment Area Major Sources. The
requirement in §117.209 to submit an initial control plan was ap-
plicable only to the Beaumont-Port Arthur and Houston-Galve-
ston-Brazoria ozone nonattainment areas.

Section 117.254, Final Control Plan Procedures for Attainment
Demonstration Emission Speci�cations

The commission adopts a new §117.254 that incorporates the
rule language in existing §117.216, relating to �nal control plan
procedures for attainment demonstration emission speci�ca-
tions, applicable to the Dallas-Fort Worth ozone nonattainment
area. New §117.254(a) incorporates the rule language in
existing §117.216(a). New §117.254(a)(1)(A) consists of the
provisions in existing §117.216(a)(1)(A). New §117.254(a)(1)(B)
consists of the provisions in existing §117.216(a)(1)(D). New
§117.254(a)(1)(C) and (D) consist of the provisions in existing
§117.216(a)(1)(B) and (C), respectively.

The commission adopts new §117.254(a)(2) - (5) that incorpo-
rate the rule language from existing §117.216(a)(2) - (5). New
§117.254(b) and (c) incorporate the rule language in existing
§117.216(b) and (c), relating to �nal control plan procedures for
attainment demonstration emission speci�cations, applicable to
the Dallas-Fort Worth ozone nonattainment area. In addition,
new §117.254(b)(2)(A) and (B) exclude the references to new
§117.223(k) or (l) because there is no heat input information

speci�ed in these subsections in either the existing §117.223 or
new §117.223.

Section 117.256, Revision of Final Control Plan

The commission adopts a new §117.256 that incorporates the
rule language in existing §117.217, concerning revisions of �nal
control plans.

DIVISION 3, HOUSTON-GALVESTON-BRAZORIA OZONE
NONATTAINMENT AREA MAJOR SOURCES

The commission adopts a new Chapter 117, Subchapter B,
Division 3, entitled Houston-Galveston-Brazoria Eight-Hour
Ozone Nonattainment Area Major Sources, that incorporates
the rule language in the existing Chapter 117, Subchapter
B, Division 3 applicable to major industrial, commercial, and
institutional sources in the Houston-Galveston-Brazoria ozone
nonattainment area.

Section 117.300, Applicability

The commission adopts a new §117.300 that incorporates the
applicability rule language in the existing §117.201 applicable to
the Houston-Galveston-Brazoria ozone nonattainment area.

Section 117.303, Exemptions

The commission adopts a new §117.303 that incorporates the
exemptions in the existing §117.203 and §117.205 applicable
to the Houston-Galveston-Brazoria ozone nonattainment area.
The new §117.303 consolidates the exemptions applicable to
the Houston-Galveston-Brazoria ozone nonattainment area
under a single section. New §117.303(a), concerning general
exemptions, incorporates exemptions in existing §117.203(a)(1)
- (9), (11), and (12). In addition, the provision in existing
§117.203(b), regarding revocation of exemptions in existing
§117.203(a)(1), (2), (7), and (8), is merged with the applicable
exemptions for clarity. New §117.303(a)(1) incorporates the
exemption in the existing §117.203(a)(1) and the revocation of
exemption language from §117.203(b). New §117.303(a)(2)
incorporates the exemptions in the existing §117.203(a)(2) and
the revocation of exemption language from §117.203(b). New
§117.303(a)(3) - (6) incorporate the exemptions in the existing
§117.203(a)(3) - (6).

The commission adopts a new §117.303(a)(7) that incorporates
the exemption in the existing §117.203(a)(7) and the revocation
of exemption language from §117.203(b). New §117.303(a)(8)
incorporates the exemptions in the existing §117.203(a)(8)(A)
and the revocation of exemption language from §117.203(b).
New §117.303(a)(9) incorporates the exemptions in existing
§117.203(a)(9). New §117.303(a)(10) and (11) incorporate the
exemptions in the existing §117.203(a)(11) and (12), respec-
tively. Finally, the commission adopts new §117.303(b)(1) - (10)
that incorporate the exemptions associated with RACT in the
existing §117.205(h)(1) - (10)(A).

Section 117.305, Emission Speci�cations for Reasonably Avail-
able Control Technology (RACT)

The commission adopts a new §117.305 that incorporates the
speci�cations in the existing §117.205, relating to emission spec-
i�cations for RACT, applicable to the Houston-Galveston-Brazo-
ria ozone nonattainment area.

The commission adopts a new §117.305(a) - (c) consisting of the
provisions in the existing §117.205(a) - (c). In addition, the com-
mission adopts a new equation in §117.305(b)(6) that incorpo-
rates the calculation for the NO

X
emission limit for gas-�red boil-
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ers and process heaters using hydrogen-rich fuel in the existing
§117.205(b)(6). The new equation in §117.305(b)(6) is identi-
cal in content to the existing equation in existing §117.205(b)(6).
The new §117.305(b)(6) presents the equation in a format con-
sistent with other �gures in Chapter 117 and provides a written
description of all the terms used in the equation.

The commission adopts a new §117.305(d) consisting of the
rule language in the existing §117.205(d) and (d)(1). New
§117.305(e) and (f) incorporate the rule language in existing
§117.205(f) and (g). New §117.305(g) incorporates the rule
language in existing §117.205(i) and (i)(2).

Section 117.310, Emission Speci�cations for Attainment Demon-
stration

The commission adopts a new §117.310 that incorporates the
speci�cations in the existing §117.206, relating to emission spec-
i�cations for attainment demonstrations, applicable to the Hous-
ton-Galveston-Brazoria ozone nonattainment area.

The commission adopts a new §117.310(a) that incorporates
the emission speci�cations in the existing §117.206(c). The
catchline for subsection (a) is also changed to "Emission spec-
i�cations for the Mass Emission Cap and Trade Program" to
more accurately re�ect the purpose of the emission speci�-
cations in combination with the MECT Program in Chapter
101, Subchapter H, Division 3. The commission adopts a
new §117.310(a)(9)(D) and (E) that incorporate and refor-
mat the speci�cations for diesel engines from the existing
§117.206(c)(9)(D). New §117.310(a)(9)(D) includes the emis-
sion speci�cation from existing §117.206(c)(9)(D)(i) and new
§117.310(a)(9)(E) includes the emissions speci�cations from
the existing §117.206(c)(9)(D)(ii).

The commission adopts a new §117.310(b) that incorporates
the rule language regarding NO

X
averaging time in the existing

§117.206(d)(2).

The commission adopts a new §117.310(c), concerning related
emissions, that incorporates the rule language in existing
§117.206(e) applicable to the Houston-Galveston-Brazoria
ozone nonattainment area. New §117.310(c)(1) - (3) incorpo-
rate the rule language in existing §117.206(e)(1) - (3). New
§117.310(c)(4)(A) and (B) incorporate the rule language in
the existing §117.206(e)(4) and (4)(B) and (C), concerning the
applicability of the CO emission speci�cations. In addition, for
new §117.310(c)(2), the commission changes the emissions
speci�cation for ammonia from the word "ten" to the numeral
"10." Consistent with EPA guidance, the commission normally
enforces emission test and monitoring results to the same
signi�cant �gures as the emission speci�cations. Using the
numeral "10" for the ammonia emission speci�cation will ensure
consistent enforcement of the emission speci�cation.

The commission adopts a new §117.310(d) that incorporates the
rule language in existing §117.206(f), relating to compliance �ex-
ibility. New §117.310(d)(1) - (3) incorporate the rule language
from existing §117.206(f)(2) - (4).

The commission adopts a new §117.310(e) that incorporates the
rule language in existing §117.206(h), relating to prohibition of
circumvention. Finally, new §117.310(f) incorporates the rule
language in existing §117.206(i), relating to operating restric-
tions.

Section 117.315, Alternative Plant-Wide Emission Speci�cations

The commission adopts a new §117.315 that incorporates the
rule language in existing §117.207, relating to alternative plant-
wide emission speci�cations, applicable to the Houston-Galve-
ston-Brazoria ozone nonattainment area.

New §117.315(a) - (f) incorporate the rule language in existing
§117.207(a) - (f), relating to compliance with plant-wide emission
speci�cations.

New §117.315(g) incorporates the rule language from existing
§117.207(g). In addition, existing §117.207(g)(1) - (3) include
required calculations written in paragraph form rather than in
equation form. The commission has reformatted the calcula-
tions in a mathematical formula rather than the paragraph form to
present the equations in a format consistent with other equations
in Chapter 117 and provide a written description of all the terms
used in the equation. The mathematical formulas are identical in
content to the existing required calculations in paragraph form.
The new equation in §117.315(g)(1) incorporates the calcula-
tion for the allowable NO

X
emission rate for each affected boiler

and process heater in the existing §117.207(g)(1). The new
equation in §117.315(g)(2) incorporates the calculation for the
allowable NO

X
emission rate for each affected stationary inter-

nal combustion engine in the existing §117.207(g)(2). The com-
mission also adds new equations to §117.315(g)(3) that incorpo-
rate the calculation for the allowable NO

X
emission rate for each

affected stationary gas turbine in the existing §117.207(g)(3).
The new §117.315(g)(3) presents the equation for determining
the plant-wide emission speci�cation for stationary gas turbines
from the required calculation in existing §117.207(g)(3). New
§117.315(g)(3) also includes a new equation in §117.315(g)(3)
that incorporates the existing equation for calculating the in-stack
NO

X
concentration term used in calculating the plant-wide emis-

sion speci�cation.

The commission adopts a new §117.315(h) that incorporates the
rule language in the existing §117.207(h), relating to gas-�red
boilers or process heaters using fuel that contains more than
50% hydrogen by volume. New §117.315(i) that incorporates
the rule language in existing §117.207(j), concerning applicabil-
ity of the section after the compliance dates for emission spec-
i�cations for attainment demonstration applicable in the Hous-
ton-Galveston-Brazoria ozone nonattainment area.

Section 117.320, System Cap

The commission adopts a new §117.320 that incorporates
the rule language in the existing §117.210, concerning sys-
tem cap requirements for electric generation facilities in the
Houston-Galveston-Brazoria ozone nonattainment area. New
§117.320(a) - (k) incorporate the rule language in existing
§117.210(a) - (k).

Also, for new §117.320(b), the commission is revising the
language in existing §117.210(b) that speci�es "Each EGF that
is subject to the NO

X
emission rates of §117.206 . . .." New

§117.320(b) speci�es "Each EGF that is subject to §117.310
. . .." While compliance with the emission speci�cations in
existing §117.206(c) is achieved through the MECT Program
and an individual unit may not necessarily be required to meet
the applicable emission speci�cation in §117.206(c), an electric
generating facility (EGF) subject to existing §117.206(c) is still
required to comply with the system cap in existing §117.210.
This change for new §117.320(b) will clarify the commission’s
intent and avoid misinterpretation of the rule requirements for
an EGF subject to the MECT Program.
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In addition, the commission adopts new equations in
§117.320(c)(1) - (3) that incorporate the equations in exist-
ing §117.210(c)(1) - (3). The new equations in §117.320(c)(1)
- (3) present the equations in a format consistent with other
equations in Chapter 117 and provide a written description
of all the terms used in the equations. The new equation in
§117.320(c)(1) incorporates the equation for the rolling 30-day
average NO

X
emission cap during the months of July, August,

and September in the existing §117.210(c)(1). Also, the com-
mission revises variable (C) in the term H

i
for §117.320(c)(1).

The commission adds the language "after the end of the ad-
justment period as de�ned in §101.350 of this title (relating to
De�nitions)" to the de�nition of variable (C). This change is to
clarify that the allowance for the adjustment period described
in variable (D) also applies in variable (C). The new equation in
§117.320(c)(2) incorporates the equation for the rolling 30-day
average NO

X
emission cap during months other than July, Au-

gust, and September in the existing §117.210(c)(2). Consistent
with the change for new §117.320(c)(1), the commission revises
variable (C) in the term H

i
for §117.320(c)(2). The commission

adds the language "after the end of the adjustment period
as de�ned in §101.350 of this title (relating to De�nitions)" to
the de�nition of variable (C). This change is to clarify that the
allowance for the adjustment period described in variable (D)
also applies in variable (C). The new equation in §117.320(c)(3)
incorporates the equation for the NO

X
maximum daily emission

cap in the existing §117.210(c)(3).

For new §117.320(e), the language in existing §117.210(e)(3)(B)
that references existing §117.213(f) is changed to reference new
§117.8100(b), because the applicable rule language from exist-
ing §117.213(f) is incorporated in a new §117.8100.

Finally, for new §117.320(k), the commission replaces upset pe-
riod with the language "emissions event, as de�ned in §101.1
of this title (relating to De�nitions)." This change is necessary to
update the rule to current terminology used by the commission.

Section 117.323, Source Cap

The commission adopts a new §117.323 that incorporates the
rule language in existing §117.223, relating to source cap, appli-
cable to the Houston-Galveston-Brazoria ozone nonattainment
area. New §117.323(a) and (b) incorporate the rule language
in existing §117.223(a) and (b). In addition, the commission
adopts new equations in new §117.323(b) that incorporate the
equations in existing §117.223(b) to present the equations in
a format consistent with other equations in Chapter 117 and
provide a written description of all the terms used in the equa-
tions. The new equations in §117.323 include only the provisions
applicable to the Houston-Galveston-Brazoria ozone nonattain-
ment area. The new equation in §117.323(b)(1) incorporates the
equation for the rolling 30-day average emission cap in the ex-
isting §117.223(b)(1). As discussed elsewhere in this preamble,
variable "i" used in the equation for §117.323(b)(1) has been re-
vised to be a lowercase "i" throughout the equation and terms to
be consistent. The new equation in §117.323(b)(2) incorporates
the equation for the rolling 30-day average NO

X
emission cap in

the existing §117.223(b)(2).

The commission adopts new §117.323(c) - (g) that incorporate
the rule language in existing §117.223(c) - (g). New §117.323(h)
incorporates the rule language in existing §117.223(i) and (i)(1).
New §117.323(i) - (k) incorporate the rule language in existing
§117.223(j) - (l), respectively. Finally, for new §117.323(j), the
commission replaces upset period with the language "emissions
event, as de�ned in §101.1 of this title (relating to De�nitions)."

This change is necessary to update the rule to current terminol-
ogy used by the commission.

Section 117.325, Alternative Case Speci�c Speci�cations

The commission adopts a new §117.325 that incorporates the
rule language in the existing §117.221, relating to alternative
case speci�c speci�cations, applicable to the Houston-Galve-
ston-Brazoria ozone nonattainment area. New §117.325(a) and
(b) incorporate the provisions in existing §117.221(a) and (b). In
addition, new §117.325(a) omits the existing §117.221(a)(4) be-
cause the Engineering Services Team no longer exists within the
TCEQ.

Section 117.330, Operating Requirements

The commission adopts a new §117.330 that incorporates
the rule language in existing §117.208, relating to operating
requirements, applicable to the Houston-Galveston-Brazoria
ozone nonattainment area. New §117.330(a) - (d) incorporate
the rule language in existing §117.208(a) - (d). In addition, the
commission is concurrently adopting a new §117.8140(b) that
incorporates the engine testing requirements in the existing
§117.208(d)(7). Therefore, the engine testing requirements
in existing §117.208(d)(7) have been omitted from the new
§117.330(d)(7) and replaced with a reference to the new
§117.8140(b).

Section 117.335, Initial Demonstration of Compliance

The commission adopts a new §117.335 that incorporates the
rule language in existing §117.211, relating to initial demonstra-
tion of compliance, applicable to the Houston-Galveston-Brazo-
ria ozone nonattainment area. New §117.335(a) - (d) incorporate
the rule language in existing §117.211(a) - (d). Also, for new
§117.335(a), the commission is revising the language in exist-
ing §117.211(a) that speci�es ". . . all units which are subject
to the emission limitations of this division . . ." must be tested.
New §117.335(a) speci�es ". . . any unit subject to §117.305 or
§117.310 of this title . . ." must be tested. While compliance with
the emission speci�cations in existing §117.206(c) is achieved
through the MECT Program and an individual unit may not nec-
essarily be required to meet the applicable emission speci�ca-
tion in §117.206(c), units subject to existing §117.206(c) are still
required to be tested according to existing §117.211. Similarly,
for new §117.335(b), the commission revises the language to
specify initial compliance with the requirements of this division
instead of initial compliance with the emission limits of this di-
vision. These changes for new §117.335(a) and (b) will clarify
the commission’s intent and avoid misinterpretation of the rule
requirements for units subject to the MECT Program.

The commission is concurrently adopting a new §117.8000
that incorporates the requirements in the existing §117.211(e).
Therefore, the commission adopts a new §117.335(e) that
replaces speci�c requirements from existing §117.211(e) with
a reference to the new §117.8000. In addition, while existing
§117.211(a) and new §117.335(a) specify that units that inject
urea or ammonia for NO

X
control must be tested for ammonia

emissions, existing §117.211(e) does not specify the methods
to be used for the required ammonia initial demonstration
of compliance. New §117.8000 includes a requirement that
speci�es the methods required for ammonia testing during the
initial demonstration of compliance. Speci�c discussion related
to this change is included in the section-by-section discussion
associated with new §117.8000.
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New §117.335(f) incorporates the rule language from existing
§117.211(f), regarding initial demonstration of compliance for
units operating with CEMS or PEMS. Finally, the commission
is concurrently adopting a new §117.8010 that incorporates
the report content requirements in the existing §117.211(g).
Therefore, the new §117.335(g) omits the compliance stack
reports content requirements and references new §117.8010.

Section 117.340, Continuous Demonstration of Compliance

The commission adopts a new §117.340 that incorporates
the rule language and requirements in existing §117.213 and
§117.214 applicable to the Houston-Galveston-Brazoria ozone
nonattainment area. New §117.340(a) incorporates the rule
language concerning totalizing fuel �ow meters in existing
§117.213(a).

The commission adopts a new §117.340(b) that incorporates
the rule language in existing §117.213(b), relating to O

2
moni-

tors. In addition, existing §117.213(b)(1)(B)(i) requires O
2
moni-

tors on process heaters greater than or equal to 100 MMBtu/hr,
and clause (ii) requires O

2
monitors on process heaters greater

than or equal to 200 MMBtu/hr, except as provided in existing
§117.213(f). Because existing §117.213(b)(1)(B)(i) and (ii) are
overlapping requirements, the new §117.340(b)(1)(B) incorpo-
rates both existing §117.213(b)(1)(B)(i) and (ii) into a single re-
quirement for O

2
monitors on process heaters greater than or

equal to 100 MMBtu/hr, except as provided in subsection (g).

The commission adopts a new §117.340(c) that incorporates
the requirements in the existing §117.213(c), relating to NO

X

monitors. New §117.340(c)(1)(A) and (B) incorporate the
requirements in the existing §117.213(c)(1)(A) and (B). New
§117.340(c)(1)(C) - (H) incorporate the requirements in the
existing §117.213(c)(1)(D) - (I).

The commission adopts a new §117.340(c)(2) and (3) that in-
corporate the requirements in the existing §117.213(c)(2) and
(3). In addition, for new §117.340(c)(3), the commission adopts
a new §117.340(c)(3)(E) to add an additional option for substitute
emissions compliance data during periods when the NO

X
mon-

itor is off-line. The new §117.340(c)(3)(E)(i) speci�es that for
monitor downtime periods less than 24 consecutive hours, the
owner or operator shall substitute the maximum block one-hour
NO

X
emission rate, in pounds per million British thermal units

(lb/MMBtu), from the previous 24 operational hours of the mon-
itor. New §117.340(c)(3)(E)(ii) speci�es that for monitor down-
time periods equal to or greater than 24 consecutive hours, the
owner or operator shall substitute the maximum block one-hour
NO

X
emission rate, in lb/MMBtu, from the previous 720 opera-

tional hours of the monitor. New §117.340(c)(3)(E)(iii) speci�es
that if the fuel �ow or stack exhaust monitor and the NO

X
monitor

are simultaneously off-line, the owner or operator shall use the
maximum block one-hour NO

X
pounds per hour emission rate

for the substitute data in the new §117.340(c)(3)(E)(i) and (ii)
in lieu of the lb/MMBtu emission rate. The provisions in new
§117.340(c)(3)(E) are optional; however, the new data substitu-
tion procedures are more consistent with the requirements of the
Mass Emissions Cap and Trade Program in the Houston-Galve-
ston-Brazoria ozone nonattainment area.

The commission adopts a new §117.340(d) that incorporates
the rule language and ammonia monitoring requirements in the
existing §117.214(a)(1)(D). New §117.340(d) speci�es that the
owner or operator of units subject to the ammonia emission
speci�cations in the new §117.310(c)(2) shall comply with
the ammonia monitoring requirements of the new §117.8130.

The speci�c ammonia monitoring procedures in existing
§117.214(a)(1)(D) are incorporated in the new §117.8130.

The commission adopts a new §117.340(e) that incorporates the
requirements in the existing §117.213(d) relating to CO monitor-
ing. The speci�c requirements and method for CO monitoring in
the existing §117.213(d)(1) and (2) appear in the new §117.8120,
and subsequently have been omitted from the new §117.340(e)
and replaced with a reference to the new §117.8120.

The commission adopts a new §117.340(f), concerning require-
ments for CEMS. The commission is concurrently adopting a
new §117.8100(a) that incorporates the general requirements for
CEMS in the existing §117.213(e)(1) - (3), (5), and (6). There-
fore, new §117.340(f) omits existing §117.213(e)(1) - (3), (5),
and (6) and references new §117.8100(a) in new §117.340(f)(1).
New §117.340(f)(2) incorporates the rule language and CEMS
requirements in existing §117.213(e)(4) that are speci�c to the
Houston-Galveston-Brazoria ozone nonattainment area. New
§117.340(f)(2)(A) incorporates the rule language regarding mon-
itoring of bypass stacks from existing §117.213(e)(4)(A). New
§117.340(f)(2)(B) incorporates the rule language regarding mon-
itoring of exhaust streams that vent to a common stack from ex-
isting §117.213(e)(4)(C).

The commission adopts a new §117.340(g) that incorporates
the rule language in the existing §117.213(f), relating to require-
ments for PEMS. New §117.340(g)(1) incorporates the rule lan-
guage from existing §117.213(f)(1). The commission is concur-
rently adopting a new §117.8100(b) that incorporates the gen-
eral requirements for PEMS in the existing §117.213(f)(2) - (7).
Therefore, the new §117.340(g) omits existing §117.213(f)(2) -
(7) and new §117.340(g)(2) references new §117.8100(b).

The commission adopts a new §117.340(h) concerning testing
requirements for stationary gas engines. For new §117.340(h),
the commission revises the rule language "stationary gas en-
gine subject to the emission speci�cations of this division" to
specify "stationary gas engine subject to §117.305 of this title."
The commission is concurrently adopting a new §117.8140(a)
that incorporates the engine testing requirements in existing
§117.213(g)(1). Therefore, the new §117.340(h) omits speci�c
testing procedures in existing §117.213(g)(1) and references
new §117.8140(a). In addition, new §117.340(h) also speci�es
that the owner or operator of any stationary internal combustion
engines subject to new §117.310 that are not equipped with
NO

X
CEMS or PEMS shall test the engines for NO

X
and CO

emissions as speci�ed in new §117.8140(a) and (b). This
change incorporates the testing requirements for engines from
existing §117.214(b)(2). In addition, as previously indicated
in this preamble, the requirement in existing §117.213(g)(2),
regarding installation of CEMS or PEMS engines that use a
chemical reagent for reduction of NO

X
, is redundant and the

commission is not incorporating §117.213(g)(2) into the new
§117.340(h).

The commission adopts new §117.340(i) - (n) that incorporate
the rule language in the existing §117.213(h) - (m), respectively.
New §117.340(o) incorporates rule language from existing
§117.214(b). New §117.340(o)(1) incorporates rule language
from existing §117.214(b)(1), and new §117.340(o)(2) incor-
porates the rule language from existing §117.214(b)(3). The
commission adopts a new §117.340(p) that incorporates the
requirements of the existing §117.214(c), concerning provisions
for emission allowances.
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The provisions in existing §117.214(a)(1)(A) - (C), concerning
monitoring requirements for NO

X
, CO, and totalizing fuel �ow me-

ters, are redundant with existing requirements in §117.213 and
new §117.340. Therefore, existing §117.214(a)(1)(A) - (C) are
not incorporated in the new §117.340. Similarly, the requirement
in existing §117.214(a)(2), concerning run time meters for diesel
engines claimed exempt under existing §117.203(a)(6)(D), (11),
or (12), is redundant with the requirement in existing §117.213(i)
and new §117.340(j). Therefore, existing §117.214(a)(2) is not
incorporated in the new §117.340.

Section 117.345, Noti�cation, Recordkeeping, and Reporting
Requirements

The commission adopts a new §117.345 that incorporates the
rule language in the existing §117.219, relating to noti�cation,
recordkeeping, and reporting requirements, applicable to the
Houston-Galveston-Brazoria ozone nonattainment area. New
§117.345(a) - (f) incorporate the rule language from existing
§117.219(a) - (f), respectively. In addition, for new §117.345(a),
the commission replaces the language "the startup and/or shut-
down exemptions allowed under §101.222" with "the startup
and/or shutdown provisions of §101.222 . . .." The reference
to exemptions is not applicable to §101.222 and the change is
necessary to clarify new §117.345(a). Finally, the commission
adopts a new §117.345(f)(11) that incorporates the ammonia
recordkeeping requirements from existing §117.214(a)(1)(D)(v).

Section 117.350, Initial Control Plan Procedures

The commission adopts a new §117.350 that incorporates the
rule language in the existing §117.209, relating to initial control
plan procedures, applicable to the Houston-Galveston-Brazoria
nonattainment area.

Section 117.352, Final Control Plan Procedures for Reasonably
Available Control Technology

The commission adopts a new §117.352 that incorporates the
requirements in the existing §117.215, relating to �nal control
plan procedures for RACT, applicable to the Houston-Galveston-
Brazoria ozone nonattainment area.

New §117.352(a) incorporates the rule language in existing
§117.215(a). New §117.352(a)(2)(A), (B), and (E) incorporate
the rule language in existing §117.215(a)(2)(A), (B), and (E),
respectively. New §117.352(a)(2)(C) incorporates the rule lan-
guage in existing §117.215(a)(2)(D), and new §117.352(a)(2)(D)
incorporates the rule language in existing §117.215(a)(2)(C).
New §117.352(a)(3) - (6) incorporate the rule language in
existing §117.215(a)(3) - (6), respectively. In addition, for new
§117.352(a)(6)(B), concerning the information required in the
�nal control plan for gas turbines with a MW rating less than 10
MW, the commission is changing the word "ten" to the numeral
"10.0" because this is the appropriate exemption MW rating from
existing §117.205(h)(7) and new §117.303(b)(7). As discussed
elsewhere in this preamble, the use of the numeral "10.0" will
ensure consistent enforcement of the rule.

The commission adopts a new §117.352(b) and (c) that incorpo-
rate the rule language in existing §117.215(b) and (c), respec-
tively. New §117.352 does not include existing 117.215(d), con-
cerning the requirement to submit the control plan electronically
and on hard copy using forms provided by the executive direc-
tor. Existing §117.215 and new §117.352 specify the content
requirements for the control plans. Therefore, a mandatory for-
mat for the control plan information is not necessary. Finally, the

commission adopts a new §117.352(d) that incorporates rule lan-
guage in existing §117.215(e), relating to report submittal dates.

Section 117.354, Final Control Plan Procedures for Attainment
Demonstration Emission Speci�cations

The commission adopts a new §117.354 that incorporates the
rule language in the existing §117.216, relating to �nal control
plan procedures for attainment demonstration emission speci-
�cations, applicable to the Houston-Galveston-Brazoria ozone
nonattainment area. New §117.354(a) incorporates the rule lan-
guage in the existing §117.216(a). New §117.354(a)(1)(A) in-
corporates the rule language in existing §117.216(a)(1)(E), and
new §117.354(a)(1)(B) incorporates the rule language in existing
§117.216(a)(1)(C). Existing §117.216(a)(1)(A), (B), and (D) are
not applicable to the Houston-Galveston-Brazoria ozone nonat-
tainment area and are not incorporated in the new §117.354.
New §117.354(a)(2) - (6) incorporate the rule language from ex-
isting §117.216(a)(2) - (6). For new §117.354(a)(5), the commis-
sion removes the language "the emission speci�cation of." As
previously discussed in this preamble, this change is necessary
to clarify the commission’s intent regarding units subject to the
MECT Program.

Existing §117.216(b) is not incorporated in the new §117.354
because the source cap option in existing §117.223 is not a
compliance option for sources in the Houston-Galveston-Bra-
zoria ozone nonattainment area subject to existing §117.206(c)
and the MECT Program. Finally, the commission adopts a
new §117.354(b) that incorporates the rule language in existing
§117.216(c), relating to report submittal dates.

Section 117.356, Revision of Final Control Plan

The commission adopts a new §117.356 that incorporates the
requirements in the existing §117.217, relating to revisions of
�nal control plans, applicable to the Houston-Galveston-Brazoria
ozone nonattainment area.

DIVISION 4, DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA MAJOR SOURCES

The commission is adopting a new Subchapter B, Division 4, en-
titled Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area
Major Sources, that includes new rules applicable to any major
stationary ICI sources of NO

X
in the Dallas-Fort Worth eight-hour

ozone nonattainment area. The de�nition of a major source of
NO

X
in the Dallas-Fort Worth eight-hour ozone nonattainment

area is in new §117.10(29) and includes any stationary source
or group of sources located within a contiguous area and under
common control that emits or has the potential to emit at least
50 tpy of NO

X
. These new rules are one part of the commission’s

Dallas-Fort Worth eight-hour ozone attainment demonstration
and are necessary for the area to demonstrate attainment.

Section 117.400, Applicability

New §117.400, concerning applicability, speci�es that the new
Subchapter B, Division 4 applies to the following unit types at
major ICI stationary sources of NO

X
in the Dallas-Fort Worth

eight-hour ozone nonattainment area: ICI boilers and process
heaters; stationary gas turbines; stationary internal combustion
engines; duct burners used in turbine exhaust ducts; lime kilns;
metallurgical heat treating furnaces and reheat furnaces; incin-
erators; glass, �berglass, and mineral wool melting furnaces;
�berglass and mineral wool curing ovens; natural gas-�red
ovens and heaters; natural gas-�red dryers used in organic
solvent, printing ink, clay, brick, ceramic tile, calcining, and
vitrifying processes; brick and ceramic kilns; and lead smelting
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reverberatory and blast (cupola) furnaces. Based on comments
received, �berglass and mineral wool forming ovens and elec-
tric arc melting furnaces used in steel production have been
removed from the applicability of the adopted rule. The para-
graphs under §117.400 have been renumbered accordingly.
In addition, for §117.400(11), the commission has revised the
language to say natural gas-�red dryers used in organic solvent,
printing ink, clay, brick, ceramic tile, calcining, and vitrifying
processes. While the commission interprets this language in
the same manner as the proposed language, comments were
received that might indicate some confusion as to whether all
processes were natural-gas �red. The revised language should
avoid any misinterpretation of the commission’s intent.

Section 117.403, Exemptions

New §117.403 speci�es the unit types, sizes, or uses that are
exempted from the requirements of the division. Units where
the unit type, maximum rated capacity, or speci�c use would be
technically or economically infeasible to comply with the speci-
�cations or are regulated under another division are exempted
from the provisions of this division.

New §117.403(a) speci�es those units exempt from the division,
except as speci�ed in new §§117.440(i), 117.445(f)(4) and (9),
117.450, and 117.454. The exceptions to the exemptions are
related to monitoring, recordkeeping, and control plan require-
ments associated with exempted units. Based on comments
received, the commission has revised the exemption limit
threshold for process heaters for reasons discussed elsewhere
in this preamble. New §117.403(a)(1)(A) speci�es that ICI
boilers with a maximum rated capacity of 2.0 MMBtu/hr or less
are exempt. New §117.403(a)(1)(B) speci�es that process
heaters with a maximum rated capacity equal to or less than 5.0
MMBtu/hr are exempt. Natural gas-�red units with a maximum
rated capacity of 2.0 MMBtu/hr or less are already regulated
under existing Subchapter B, Division 1, that is incorporated in
new Subchapter E, Division 3.

New §117.403(a)(2) speci�es an exemption for heat treating
furnaces and reheat furnaces less than 20 MMBtu/hr. This
exemption level is consistent with the exemption in existing
§117.203(a)(3) for similar sources in the Houston-Galve-
ston-Brazoria area and is adopted for the Dallas-Fort Worth
eight-hour ozone nonattainment area due to the low level of
NO

X
emissions from units of this size and the impracticality of

installing and maintaining NO
X

controls on such units.

New §117.403(a)(3) speci�es exemptions for �ares and incin-
erators with a maximum rated capacity of 40 MMBtu/hr due to
the low level of NO

X
emissions from these units and the im-

practicality of installing and maintaining NO
X

controls on such
units. This exemption is consistent with existing exemptions in
the speci�cations for the Houston-Galveston-Brazoria area of
§117.203(a)(4). In addition, new §117.403(a)(3) speci�es that
pulping liquor recovery furnaces, sulfur recovery units, sulfuric
acid regeneration units, molten sulfur oxidation furnaces, and
sulfur plant reaction boilers are also exempt. This addition is
consistent with the existing exemptions in the speci�cations for
the Houston-Galveston-Brazoria area for units that commingle
fuel and process chemicals and are not large sources of NO

X

emissions.

New §117.403(a)(4) speci�es dryers, heaters, or ovens with a
maximum rated capacity of 5.0 MMBtu/hr or less are exempt.
This exemption level is adopted due to the relatively small con-

tribution of NO
X
emissions from units of this size and the imprac-

ticality of installing and maintaining NO
X

controls on such units.

New §117.403(a)(5) speci�es dryers, heaters, or ovens �red on
fuels other than natural gas are exempt. The commission is
adopting this exemption due to the limited number, if any, of
these unit types �red on fuels other than natural gas and their
insigni�cant contribution to NO

X
levels in the area. The adopted

§117.403(a)(5) is also revised to re�ect the changes made to
§117.400(9) and (11). New §117.403(a)(6) speci�es that any
glass, �berglass, or mineral wool melting furnaces with a maxi-
mum rated capacity of 2.0 MMBtu/hr or less are exempt from the
speci�cations of this division. This exemption level is adopted
due to the relatively small contribution to NO

X
emissions in the

area from units of this size and the impracticality of installing and
maintaining NO

X
controls on such units.

In addition, the following stationary internal combustion en-
gines and stationary gas turbines are exempt under the new
§117.403(a)(7)(A) - (G): engines and stationary gas turbines
used in research and testing; used for purposes of performance
veri�cation and testing; used solely to power other engines or
gas turbines during startups; used exclusively in emergency
situations (except that operation for testing or maintenance
purposes is allowed for up to 100 hours per year, based on a
rolling 12-month average); used in response to and during the
existence of any of�cially declared disaster or state of emer-
gency; used directly and exclusively by the owner or operator
for agricultural operations necessary for the growing of crops
or raising of fowl or animals; or used as chemical processing
gas turbines. Based on comments received, the adopted
exemption in §117.403(a)(7)(D) was revised to allow up to 100
hours of use for testing or maintenance purposes, instead of
the 52 hours allowed under the proposed §117.403(1)(7)(D).
Any new, modi�ed, reconstructed, or relocated stationary diesel
engine placed into service on or after June 1, 2007, is not
eligible for the emergency use exemption in §117.403(a)(7)(D).
These exemptions are due to the relatively small NO

X
emis-

sions contribution in the area from these sources due to their
limited use or the impracticality of using NO

X
emissions controls

during such limited operating times. The exemptions in new
§117.403(a)(7)(A) - (G) are similar to existing exemptions in the
Houston-Galveston-Brazoria area.

New §117.403(a)(8) speci�es an exemption for any stationary
diesel engine placed into service before June 1, 2007, that oper-
ates less than 100 hours per year, based on a rolling 12-month
average, and has not been modi�ed, reconstructed, or relocated
on or after June 1, 2007. New §117.403(a)(9) exempts any
new, modi�ed, reconstructed, or relocated stationary diesel en-
gine placed into service on or after June 1, 2007, that oper-
ates less than 100 hours per year, in other emergency situa-
tions, and meets the corresponding emission standard for non-
road engines listed in 40 Code of Federal Regulations (CFR)
§89.112(a), Table 1 (October 23, 1998) and in effect at the time
of installation, modi�cation, reconstruction, or relocation. These
exemptions are consistent with existing exemptions applicable in
the Houston-Galveston-Brazoria ozone nonattainment area for
emergency back-up diesel engines and are adopted for the Dal-
las-Fort Worth eight-hour ozone nonattainment area because of
the limited use of emergency back-up diesel engines.

New §117.403(a)(10) exempts boilers and industrial furnaces
that were regulated as existing facilities by the EPA, 40 CFR
Part 266, Subpart H, as was in effect on June 9, 1993. This
exemption is consistent with existing exemptions applicable in

ADOPTED RULES June 8, 2007 32 TexReg 3225



the Houston-Galveston-Brazoria ozone nonattainment area and
is necessary to avoid overlapping regulatory requirements for
cement kilns regulated by new Chapter 117, Subchapter E, Di-
vision 2.

New §117.403(a)(11) exempts brick or ceramic kilns with a max-
imum rated capacity less than 5.0 MMBtu/hr. This exemption is
adopted due to the relatively small NO

X
emissions contribution in

the area from these smaller kilns.

New §117.403(a)(12) has been added in response to comments
received and exempts curing ovens used in mineral wool-type
�berglass manufacturing in which nitrogen-bound chemical ad-
ditives are used. The addition of nitrogen-bound chemical addi-
tives contributes to the creation of non-combustion related ther-
mal NO

X
which cannot be controlled using the control method-

ologies the commission has identi�ed as appropriate for curing
ovens used in mineral wool type �berglass manufacturing. In
addition, the amount of NO

X
from curing ovens of this type are

estimated to be a small contribution to the total NO
X

emissions
from this industry.

New §117.403(a)(13) has been added in response to comment
and exempts stationary, gas-�red, reciprocating internal com-
bustion engines with a horsepower (hp) rating less than 50hp.
This revision has been adopted due to the relatively small NO

X

emissions contribution in the area from these smaller engines.

New §117.403(a)(14) has been added to specify that electric arc
melting furnaces used in steel production are exempt from the
rule. A new §117.403(a)(15) has also been added that exempts
all forming ovens and forming processes used in mineral wool
type �berglass manufacturing. These exemptions have been
added based on comments received that are discussed else-
where in this preamble. New §117.403(a)(16) has been added
to clarify that heaters used exclusively to heat air for physical
comfort in an occupational space are exempt and were not in-
tended to be regulated under this rulemaking.

The §117.403(b), concerning IOP exemptions, exempts station-
ary, reciprocating internal combustion engines with a maximum
rated capacity of less than 300 horsepower (hp) from the
emission speci�cation in new §117.410(a). This exemption is
consistent with the current exemption applicable to the engines
subject to existing §117.206(b)(3) and is necessary to ensure
that engines not previously subject to existing §117.206(b)(3)
are inadvertently made subject to the emission speci�ca-
tions in §117.410(a). New §117.403(b) also speci�es that the
speci�cations of §117.410(a) no longer apply to any stationary,
reciprocating internal combustion engine subject to the emission
speci�cations of §117.410(b) after the compliance date speci�ed
in §117.9030(b). This exemption is to prevent units subject to
the 5% IOP emission speci�cations from being regulated by
two overlapping requirements once the more stringent emission
speci�cations in §117.410(b) become applicable. In addition,
while no comments were received regarding the exemptions
in §117.403(b), it has come to the commission’s attention
that an applicable exemption that might apply to engines that
would otherwise be subject to the existing §117.206(b)(3) was
inadvertently omitted from the proposed version of §117.403(b).
The exemption in existing §117.205(h)(9) that exempts en-
gines that are demonstrated to operate less than 850 hours
per year, based on a 12-month average, is referenced from
existing §117.206(g)(2). The commission is adopting a new
§117.403(b)(3) that includes this exemption. The exemption
for engines demonstrated to operate less than 850 hours per
year is not applicable to the new adopted standards for engines

in §117.410(b) and is therefore not included in the general
exemptions in §117.403(a).

In response to comments received, the commission adopts a
new §117.403(c) to provide an emergency fuel oil �ring exemp-
tion for gas-�red boilers. New subsection (c) speci�es that the
emission speci�cations in §117.410(b)(1) and (d) do not apply
to gas-�red boilers during periods that the owner or operator is
required to �re fuel oil on an emergency basis due to natural gas
curtailment or other emergency, provided the conditions in para-
graphs (1) and (2) are met. Paragraph (1) speci�es that the fuel
oil �ring must have occurred during November, December, Jan-
uary, or February, and paragraph (2) limits the fuel oil �ring to a
total of 72 hours in any of these months. These provisions are
intended to limit the emergency fuel oil �ring to as limited amount
of time as possible and to non-ozone season only.

Section 117.410, Emission Speci�cations for Eight-Hour Attain-
ment Demonstration

The commission adopts a new section §117.410, relating to
Emission Speci�cations for Eight-Hour Attainment Demon-
stration. The new §117.410 establishes NO

X
emissions

speci�cations for units in the Dallas-Fort Worth eight-hour
ozone nonattainment area that are subject to this rulemaking.
New §117.410(a), concerning emission speci�cations for incre-
ment of progress, incorporates the emissions speci�cations for
gas-�red engines with a maximum capacity greater than 300
hp established under the 5% IOP from the existing one-hour
speci�cations in existing §117.206(b)(3) into the eight-hour
attainment demonstration. The 5% IOP speci�cations in exist-
ing §117.206(b)(3) apply to all nine counties in the Dallas-Fort
Worth eight-hour ozone nonattainment area and are therefore
more consistent with the new Subchapter B, Division 4. The
existing emission speci�cations and rule language from existing
§117.206(b)(3) are incorporated in new §117.410(a) without
change, except for non-substantive changes associated with
reformatting and renumbering.

New §117.410(b) includes the new emission speci�cations for
the Dallas-Fort Worth eight-hour ozone attainment demonstra-
tion. New §117.410(b)(1) speci�es a NO

X
emission speci�cation

for non-utility gas-�red boilers depending on maximum capacity.
Gas-�red boilers with a maximum rated capacity equal to or
greater than 100 MMBtu/hr are limited to 0.020 lb/MMBtu.
Gas-�red boilers with a maximum rated capacity equal to or
greater than 40 MMBtu/hr but less than 100 MMBtu/hr are
limited to 0.030 lb/MMBtu. The emission limit for gas-�red
boilers with a maximum rated capacity less than 40 MMBtu/hr is
0.036 lb/MMBtu, or alternatively, 30 parts per million by volume
(ppmv), at 3.0% O

2
, dry basis. The 0.020 lb/MMBtu emission

speci�cation for gas-�red boilers greater than 100 MMBtu/hr is
expected to require the installation of SCR. Owners or operators
of gas-�red boilers equal to or greater than 40 MMBtu/hr but
less than 100 MMBtu/hr may be able meet the 0.030 lb/MMBtu
emission speci�cation through combustion modi�cations, such
as installation of low-NO

X
burners or burner modi�cations; how-

ever, SCR may be required in some cases to meet this emission
speci�cation. The emission speci�cation of 0.036 lb/MMBtu
for boilers less than 40 MMBtu/hr is expected to be achievable
through installation of low-NO

X
burners or burner modi�cations.

New §117.410(b)(2) speci�es a NO
X
emission speci�cation of 2.0

pounds per 1,000 gallons of liquid burned for liquid-�red boilers.
The commission anticipates that this emission speci�cation is
achievable through installation of SCR.
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New §117.410(b)(3) includes NO
X

emission speci�cations of
0.025 lb/MMBtu for process heaters with a maximum rated ca-
pacity equal to or greater than 40 MMBtu/hr and 0.036 lb/MMBtu
(or alternatively, 30 ppmv, at 3.0% O

2
, dry basis) for process

heaters with a maximum rated capacity less than 40 MMBtu/hr.
SCR may be necessary for process heaters with a maximum
rated capacity equal to or greater than 40 MMBtu/hr to comply
with the 0.025 lb/MMBtu emission speci�cation. Owners or
operators of gas-�red process heaters with maximum rated
capacities less than 40 MMBtu/hr may be required to install
low-NO

X
burners or make other combustion modi�cations to

comply with the 0.036 lb/MMBtu emission speci�cation. No
liquid-�red process heaters were identi�ed in the inventory in
the Dallas-Fort Worth eight-hour ozone area; however, SCR
may be necessary for a liquid-�red process heater to comply
with the emission speci�cation.

New §117.410(b)(4) provides NO
X

emission speci�cations for
stationary reciprocating internal combustion engines. The lan-
guage in §117.410(b)(4)(A) and (B) establishes NO

X
emission

speci�cations for stationary, gas-�red rich-burn and lean-burn,
reciprocating internal combustion engines. Gas-�red engines
�red on land�ll gas are limited to 0.60 grams per horse-
power-hour (g/hp-hr) and all other gas-�red engines are limited
to 0.50 g/hp-hr. Nonselective catalytic reduction (NSCR) is
expected to be the primary control technology for rich-burn
gas-�red engines. In some cases, the addition of a secondary
catalyst module may be required to meet the emission speci�-
cation.

Based on comments received, the commission has revised the
emission speci�cations for lean-burn gas-�red engines under
§117.410(b)(4)(B). Lean-burn engines placed into service be-
fore June 1, 2007, that have not been modi�ed, reconstructed,
or relocated on or after June 1, 2007, are limited to 0.70 g/hp-hr
under §117.410(b)(4)(B)(i). New §117.410(b)(4)(B)(ii) estab-
lishes emission speci�cations for lean-burn gas-�red engines
installed, modi�ed, reconstructed, or relocated on or after June
1, 2007. New §117.410(b)(4)(B)(ii)(I) establishes a limit of 0.60
g/hp-hr for lean-burn engines �red on land�ll gas, and new
§117.410(b)(4)(B)(ii)(II) establishes a limit of 0.50 g/hp-hr for all
other lean-burn engines. For lean-burn gas-�red engines, the
commission has identi�ed two possible control methodologies
to achieve the emission standards. One control technology
available for lean-burn engines is the application of an exhaust
gas recirculation (EGR) kit combined with NSCR control. While
NSCR is not normally applied to lean-burn engines, the use of
the EGR kit reduces exhaust gas O

2
and allows NSCR to be

installed. Owners or operators of some lean-burn engines may
not be able to apply EGR coupled with NSCR. In these cases,
SCR may be necessary to meet the emission speci�cation. The
commission has identi�ed only one engine located at a major
source in the Dallas-Fort Worth eight-hour ozone nonattainment
area that is �red on land-�ll gas. The emission speci�cation of
0.60 g/hp-hr is expected to be achievable through combustion
modi�cations.

New §117.410(b)(4)(C) limits stationary, dual-fuel, reciprocating
internal combustion engines to 0.50 g/hp-hr. There are three
possible dual-fuel engines identi�ed at major sources in the Dal-
las-Fort Worth eight-hour ozone nonattainment area. The com-
mission anticipates that SCR may be necessary to comply with
the 0.50 g/hp-hr emission speci�cation.

New §117.410(b)(4)(D) and (E) establish NO
X

emission speci-
�cations for stationary diesel reciprocating internal combustion

engines. While the date associated with the emission spec-
i�cations in §117.410(b)(4)(D) and (E) was not speci�cally
commented on, the commission has determined that March
1, 2009, the compliance date speci�ed for diesel engines in
§117.9030, is more appropriate to use as a basis for the tiered
emission speci�cation under §117.410(b)(4)(D) and (E). Align-
ing the date with the compliance date in §117.9030 will simplify
the emission speci�cation schedule and make compliance with
the rule easier for owners or operators of engines that were
ordered prior to the rule proposal but would not be installed by
June 1, 2007. This revision also provides relief for emergency
diesel engines installed after June 1, 2007, that might not
qualify for exemption under §117.403(a)(8) or (9). The new
§117.410(b)(4)(D) establishes NO

X
emission speci�cations for

stationary diesel reciprocating internal combustion engines
placed into service before March 1, 2009, and that have not
been modi�ed, reconstructed, or relocated on or after March
1, 2009, as the lower of 11.0 g/hp-hr or the emission rate
established by testing, monitoring, manufacturer’s guarantee,
or manufacturer’s other data. In addition, the de�nitions of
modi�cation, reconstruction, and relocated that were proposed
in §117.410(b)(4)(D) are moved to a new §117.410(b)(4)(F)
because these de�nitions apply to all §117.410(b)(4). The new
§117.410(b)(4)(E) establishes the NO

X
emission speci�cations

for stationary diesel engines installed, modi�ed, reconstructed,
or relocated on or after March 1, 2009. The emission spec-
i�cations in §117.410(b)(4)(E) are tiered based on engine
horsepower and are consistent with the �nal standards for
stationary diesel engines in the Houston-Galveston-Brazoria
nonattainment area.

The commission expects that, initially, the majority of stationary
diesel engines at major sources of NO

X
in the Dallas-Fort Worth

eight-hour ozone nonattainment area will qualify for exemption
under §117.403(a)(9). When owners or operators modify, recon-
struct, or relocate existing stationary diesel engines on or after
March 1, 2009, if used exclusively in emergency situations, these
engines will continue to be exempt from the new emission spec-
i�cations, but will be required to meet the EPA Tier 1, Tier 2, and
Tier 3 emission standards for non-road diesel engines in effect
at the time of installation, modi�cation, reconstruction, or relo-
cation. This requirement will ensure that as turnover of older,
higher-emitting stationary diesel engines occurs, the replace-
ments will be cleaner engines. For engines that do not qualify
for exemption, the commission does not anticipate that engines
placed into service prior to March 1, 2009, will require combus-
tion modi�cations to meet the 11.0 g/hp-hr emission speci�ca-
tion. The cost of combustion modi�cations to stationary diesel
engines to meet the emission standards in §117.410(b)(4)(D) is
expected to be near the cost of a new engine; therefore, the
commission anticipates that for engines placed into service on
or after March 1, 2009, the owner or operator will likely purchase
new equipment rather than retro�t or modify existing equipment.

As discussed elsewhere in this preamble, new §117.410(b)(4)(F)
provides the de�nitions of the terms modi�cation, reconstruction,
and relocated that were originally proposed in §117.410(b)(4)(D).
Because these terms are used in new §117.410(b)(4)(B), this
change is necessary to clarify the meaning of the terms for all of
paragraph (4).

New §117.410(b)(5) establishes NO
X

emission speci�cations for
stationary gas turbines. Stationary gas turbines rated at 10 MW
or greater are limited to 0.032 lb/MMBtu; stationary gas turbines
rated at 1.0 MW or greater, but less than 10 MW, are limited to
0.15 lb/MMBtu; and stationary gas turbines less than 1.0 MW
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are limited to 0.26 lb/MMBtu. The new §117.410(b)(6) spec-
i�es that duct burners used in turbine exhaust ducts are lim-
ited to the corresponding gas turbine emission speci�cations
of §117.410(b)(5). Compliance with the emission speci�cation
of 0.032 lb/MMBtu for stationary gas turbines and duct burn-
ers used in turbine exhaust ducts may require the installation of
SCR. The emission speci�cations for all stationary gas turbines
less than 10 MW and duct burners used in associated turbine ex-
haust ducts are expected to be achievable through combustion
modi�cations such as water or steam injection or other modi�-
cations.

The new §117.410(b)(7) establishes emission speci�cations for
lime, brick, and ceramic kilns in the Dallas-Fort Worth eight-
hour ozone nonattainment area. In response to comments re-
ceived and discussed further elsewhere in this preamble, the
commission has revised the emission speci�cation for lime kilns
in §117.410(b)(7)(A) to 3.7 pounds per ton (lb/ton) of calcium ox-
ide (CaO) produced. In addition, the commission has provided
two compliance options in new clauses (i) and (ii) for lime kilns to
meet this emission speci�cation. New §117.410(b)(7)(A)(i) pro-
vides lime kiln owners and operators with the option of comply-
ing with the 3.7 lb/ton CaO on a unit-by-unit basis, i.e., on an
individual kiln basis. New §117.410(b)(7)(A)(ii) allows owners or
operators to demonstrate compliance on a site-wide production
rate weighted average basis. New §117.410(b)(7)(A)(ii) spec-
i�es an equation for determining the site-wide production rate
weighted average NO

X
emission rate. The equation calculates

the daily site-wide production rate weighted average based on
the daily average NO

X
emission rate for each kiln multiplied by

that kiln’s daily production rate in tons/day, then summing these
products for all kilns to calculate total NO

X
emissions for the day

and dividing by the total site-wide production in tons/day. The
emission limit of 3.7 lb/ton of CaO is based on good combus-
tion practices and proper kiln operation, possibly combined with
low-NO

X
burners, as speci�ed by the EPA as Best Available Con-

trol Techniques (BACT) for lime kilns.

Based on comments received and discussed elsewhere in this
preamble, new §117.410(b)(7)(B) allows two compliance options
for brick and ceramic kilns. New §117.410(b)(7)(B)(i) allows the
option of a 40% reduction from the daily NO

X
emissions reported

to the Industrial Emissions Assessment Section for the calen-
dar year 2000 Emissions Inventory. To ensure that this emis-
sion speci�cation will result in a real 40% reduction in actual
emissions, a consistent methodology must be used to calculate
the 40% reduction. New §117.410(b)(7)(B)(ii) establishes a NO

X

emission speci�cation of 0.175 pounds per ton of product for
brick kilns. New §117.410(b)(7)(B)(iii) establishes a NO

X
emis-

sion speci�cation of 0.27 pounds per ton of product for ceramic
kilns. Compliance with these control requirements is anticipated
to be achievable through combustion and process modi�cations,
installation of low-NO

X
burners or staged combustion, or some

combination of these control measures.

New §117.410(b)(8) establishes NO
X

emission speci�cations
for metallurgical furnaces. Heat treating furnaces are limited to
0.087 lb/MMBtu under subparagraph (A), and reheat furnaces
are limited to 0.10 lb/MMBtu under subparagraph (B). The
emission speci�cation for heat-treat furnaces is based on the
emission speci�cations for heat treating in the Houston-Galve-
ston-Brazoria ozone nonattainment area and is expected to be
achievable through combustion modi�cations or installation of
low-NO

X
burners combined with �ue gas recirculation (FGR).

The emission speci�cation for reheat furnaces is based on
the permitted BACT limits for similar units and is anticipated

to require the owners or operators of affected units to make
combustion modi�cations, install ultra low-NO

X
burners, and

possibly install FGR units to meet the speci�cations. In addition,
based on comments received, the commission has revised sub-
paragraphs (A) and (B) to specify that furnaces equipped with
NO

X
CEMS or PEMS are only required to meet these emission

speci�cations from March 1 to October 31. This provision allows
owners and operators the ability to shift production of high heat
input products to non-ozone season as a potential means of
assisting compliance with the emission standards.

As discussed elsewhere in this preamble, the commission is ex-
empting electric arc melting furnaces used in steel production;
therefore, proposed subparagraph (C) is not adopted with this
rulemaking. The emission speci�cation for lead smelting blast
and reverberatory furnaces used in conjunction, proposed as
subparagraph (D), is adopted as subparagraph (C). The emis-
sion speci�cation of a combined rate of 0.45 pounds per ton of
product for lead smelting blast and reverberatory furnaces used
in conjunction is unchanged from the proposed rule. Owners
or operators may be required to use a combination of low-NO

X

burners and FGR or possibly post-combustion controls such as
SNCR to meet this emission speci�cation.

New §117.410(b)(9) establishes NO
X

emission speci�cations
for incinerators and provides two options. The �rst option is
to achieve an 80% reduction from the daily NO

X
emissions

reported to the Industrial Emissions Assessment Section for the
calendar year 2000 Emissions Inventory. To ensure that this
emission speci�cation will result in a real 80% reduction in actual
emissions, a consistent methodology must be used to calculate
the 80% reduction. The second option is to comply with a 0.030
lb/MMBtu emission speci�cation. While these emission speci�-
cations for incinerators may be achievable through installation
of low-NO

X
burners or making other combustion modi�cations,

SCR may be necessary to achieve the 80% reduction or the
0.030 lb/MMBtu emission speci�cation.

Proposed §117.410(b)(10) established emission speci�cations
for glass and �berglass melting furnaces. Based on comments
received and discussed in detail elsewhere in this preamble,
the emission speci�cations for glass and �berglass melting
furnaces under paragraph (10) have been revised to address
technical feasibility issues associated with different furnace
types, designs, and operations. New §117.410(b)(10)(A)(i)
changes the emission speci�cation for container glass melting
furnaces operating equal to or more than 25% of the permit-
ted glass production capacity to 4.0 lb/ton glass pulled. New
§117.410(b)(10)(A)(ii) provides for "idling" situations in which the
furnace is required to operate at less than 25% of its permitted
glass production capacity and sets the emission rate during this
operation at the applicable maximum allowable pound per hour
NO

X
permit limit in a permit issued before June 1, 2007. As

discussed elsewhere in this preamble, this distinction regarding
emission speci�cations is necessary to address an operational
requirement known as "idling" when the furnace is required to
operate at very low production rates.

Due to comments received and discussed elsewhere in this
preamble, proposed subparagraph (B) has been revised to clar-
ify the electric furnaces regulated under this subparagraph as
"cold top" electric furnaces and change the emission limit to 4.0
lb/ton product. Subparagraph (C) regulating mineral wool-type
�berglass regenerative furnaces at a NO

X
emission speci�cation

of 1.45 lb/ton of product remains unchanged and is adopted as
proposed. Due to comments received and discussed elsewhere
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in this preamble, new subparagraph (D) has been added to
differentiate mineral wool-type �berglass non-regenerative
gas-�red furnaces from those regulated under subparagraph
(C). The emission speci�cation for mineral wool-type �berglass
non-regenerative gas-�red furnaces is 3.1 lb/ton product based
on permitted emission rates.

The commission anticipates that most of the affected glass and
�berglass melting furnaces will require low-NO

X
burners, oxy-�r-

ing, SCR, SNCR, or a combination of these control technologies
to reach the emission speci�cations. Informal stakeholder com-
ments indicated that SCR is not an appropriate control technol-
ogy for glass and �berglass melting furnaces due to wide varia-
tions in furnace operating temperatures. In addition, NO

X
emis-

sions from glass melting furnaces, especially electric glass melt-
ing furnaces, are typically thermal NO

X
emissions formed from

the combustion air and high operating temperatures of the fur-
nace and will therefore require oxy-�ring for compliance.

New §117.410(b)(11) and (12) establish a 0.036 lb/MMBtu
NO

X
emission speci�cation for the following units, respectively:

gas-�red curing ovens used for the production of mineral
wool-type or textile-type �berglass; natural gas-�red ovens
and heaters used in industrial processes; and natural gas-�red
dryers used in organic solvent, printing, clay, brick, ceramic tile,
calcining, and vitrifying processes. As discussed elsewhere in
this preamble, §117.410(b)(11) excludes forming ovens used
in mineral wool-type �berglass manufacturing because this
source category is exempt under the adopted rule. In addition,
§117.410(b)(13) is revised to clarify the applicability of these
types of dryers consistent with the changes discussed else-
where regarding §117.400(11). These emission speci�cations
are anticipated to be achieved through combustion modi�ca-
tions, such as burner modi�cations or installation of low-NO

X

burners.

New §117.410(b)(13)(A) establishes a NO
X

emission speci�ca-
tion of 0.036 lb/MMBtu for natural gas-�red dryers used in or-
ganic solvent, printing, clay, brick, ceramic tile, calcining, and
vitrifying processes. In addition, §117.410(b)(13)(A) is revised
to clarify the applicability of these types of dryers consistent with
the changes discussed elsewhere regarding §117.400(11). New
§117.410(b)(13)(B) establishes a 0.15 lb/MMBtu NO

X
emission

speci�cation for spray dryers used in ceramic tile manufactur-
ing processes. These emission speci�cations are anticipated to
be achieved through combustion modi�cations, such as burner
modi�cations or installation of low-NO

X
burners.

New §117.410(b)(14) provides an alternative to the emission
speci�cations in paragraphs (1) - (13) of §117.410(b) for units
with an annual capacity factor of 0.0383 or less. The alter-
native NO

X
emission speci�cation for qualifying units is 0.060

lb/MMBtu. This low annual capacity factor and alternative
emission speci�cation are consistent with a similar provision
speci�ed for the Houston-Galveston-Brazoria ozone nonattain-
ment area in existing §117.206(c)(2). The capacity factor as of
December 31, 2000, must be used to determine whether the unit
is eligible for the alternative emission speci�cation. A 12-month
rolling average must be used to determine the annual capacity
factor for units placed into service after December 31, 2000.

New §117.410(c), concerning NO
X

averaging time, speci�es
the averaging times for compliance with the emission speci�-
cations. New §117.410(c)(1) speci�es the averaging times for
units equipped with CEMS or PEMS and provides three options
under subparagraphs (A), (B), and (C). Subparagraph (A)
speci�es a rolling 30-day average, in the units of the applicable

standard. Subparagraph (B) speci�es a block one-hour average
basis, in the units of the applicable standard. Subparagraph
(C) speci�es a block one-hour average, in pounds per hour, for
boilers and process heaters, calculated based on the maximum
rated capacity and the applicable emission speci�cation. For
units not equipped with CEMS or PEMS, new §117.410(c)(2)
requires the averaging time to be a block one-hour average in
the units of the applicable standard, but allows the emission
speci�cations for boilers and process heaters to be applied in
pounds per hour as speci�ed in new §117.410(c)(1)(C).

New §117.410(d) establishes ammonia and CO emission spec-
i�cations for any unit subject to the emission speci�cations
in §117.410(a) or (b) as applicable. These ammonia and
CO emission speci�cations are necessary to ensure that the
NO

X
reduction strategies of this rulemaking do not result in

an excessive increase in emissions of other pollutants. New
§117.410(d)(1) establishes a CO emission speci�cation of 400
ppmv at 3% O

2
, dry basis (or alternatively, 3.0 g/hp-hr for station-

ary internal combustion engines) on a rolling 24-hour averaging
period for units equipped with CEMS and PEMS for CO, and
on a one-hour average for units not equipped with CEMS or
PEMS. New §117.410(d)(2) speci�es that units that inject urea
or ammonia into the exhaust stream for NO

X
control must meet

a 10 ppmv ammonia emission speci�cation. The 10 ppmv am-
monia emission speci�cation is corrected to 3.0% O

2
for boilers

and process heaters, 15% O
2

for stationary gas turbines and
gas-�red lean-burn engines, 7.0% O

2
for incinerators, and 3.0%

O
2

for all other units. The speci�ed averaging time for the am-
monia emission speci�cation is on a rolling 24-hour averaging
period for units equipped with CEMS and PEMS for ammonia,
and on a one-hour average for units not equipped with CEMS or
PEMS. New §117.410(d)(3) speci�es that the correction of CO
emissions to 3.0% O

2
, dry basis, does not apply to boilers and

process heaters operating at less than 10% maximum load and
stack O

2
more than 15%. New §117.410(d)(4) lists cases where

the CO emission speci�cation in new §117.410(d)(1) does not
apply, including stationary internal combustion engines subject
to new §117.410(a), and incinerators subject to CO limits under
30 TAC §111.121 or §113.2072, or 40 CFR Part 264 or 265,
Subpart O, for hazardous waste incinerators.

New §117.410(e) speci�es conditions for compliance �exibility
with the NO

X
emission speci�cations of new §117.410. New

§117.410(e)(1) speci�es that owners or operators may use the
source cap option under new §117.423 or emission reduction
credits as speci�ed in new §117.9800 to comply with the NO

X

emission speci�cations of new §117.410. New §117.410(e)(2)
prohibits using new §117.425, concerning alternative case spe-
ci�c speci�cations, as a method of compliance with the NO

X

emission speci�cations of new §117.410. This prohibition is nec-
essary to ensure that the NO

X
reductions anticipated from this

rulemaking will be realized. New §117.410(e)(3) speci�es that
owners or operators may petition the executive director for an
alternative to the CO and ammonia emission speci�cations ac-
cording to new §117.425.

New §117.410(f) establishes the provisions for prohibition of cir-
cumvention to ensure the anticipated NO

X
reductions modeled

for this rulemaking will be realized. The new §117.410(f)(1) es-
tablishes that the maximum rated capacity used to determine
the applicability of the emissions speci�cations, initial compli-
ance demonstration, monitoring, testing requirements, and �nal
control plan in §§117.410, 117.435, 117.440, and 117.454 must
be the greater of the maximum rated capacity as of December
31, 2000, or the maximum rated capacity authorized by a per-
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mit issued under 30 TAC Chapter 116 after December 31, 2000.
New §117.410(f)(2) speci�es that a unit’s classi�cation for the
purposes of Subchapter B, Division 4, is determined by the most
speci�c classi�cation applicable to the unit as of December 31,
2000.

While no comments were received regarding §117.410(f)(3),
the commission has become aware of a discrepancy between
the prohibition of circumvention provision in subsection (f)(3)
and similar provisions in §117.2110 for minor sources in the
Dallas-Fort Worth eight-hour ozone nonattainment area and
in §117.310 and §117.2010 for the Houston-Galveston-Brazo-
ria ozone nonattainment area. As proposed, §117.410(f)(3)
would not allow any changes to a unit subject to §117.410(b)
that would result in an increase of NO

X
emissions at a unit

not subject to §117.410(b). The provision as proposed is too
restrictive and possibly could cause an owner or operator to
be in a position in which compliance would not be possible.
Therefore, the commission has revised new §117.410(f)(3)
to specify that changes after December 31, 2000, to a unit
subject to an emission speci�cation in §117.410(b) that result in
increased NO

X
emissions from a unit not subject to an emission

speci�cation of §117.410(b) are only allowed if the provisions
in new §117.410(f)(3)(A) and (B) are met. New subparagraph
(A) requires that the increase in NO

X
emissions at the unit not

subject to §117.410(b) must be determined using CEMS or
PEMS according to §117.440 or through testing according to
§117.435. New subparagraph (B) requires that emission credits
equal to the increase in NO

X
emissions at the unit not subject

to §117.410 must be obtained and used in accordance with
§117.9800. The provisions in subparagraphs (A) and (B) are
consistent with the prohibition of circumvention provisions in
§§117.310, 117.2010, and 117.2110.

The new §117.410(f)(4) speci�es that a source that met the def-
inition of a major source as of December 31, 2000, is always
classi�ed as a major source for the purposes of Subchapter B,
Division 4. A source that did not meet the de�nition of major
source on December 31, 2000, but at any time after December
31, 2000, becomes a major source, will from that time forward
always be classi�ed as a major source for purposes of Subchap-
ter B, Division 4.

New §117.410(f)(5) speci�es that the availability under
§117.410(b)(14) of an alternative emission speci�cation for
units with an annual capacity factor of 0.0383 or less is based
on the unit’s status on December 31, 2000. Reduced operation
after December 31, 2000, cannot be used to qualify for a more
lenient emission speci�cation under §117.410(b)(14) than would
otherwise apply to the unit. New §117.410(f)(6) speci�es that
prohibition of circumvention of §117.410(f) does not apply to
stationary, reciprocating internal combustion engines subject
to the IOP emission speci�cations in §117.410(a) until the
compliance date speci�ed in §117.9030(b). These engines are
not currently subject to the prohibition of circumvention under
existing §117.206, and new §117.410(f)(6) ensures that the
provisions of this subsection are not imposed on the owners or
operators of these engines until the engines become subject to
the new emission speci�cations in §117.410(b).

New §117.410(g), relating to operating restrictions, speci�es that
no person may start or operate any stationary diesel or dual-fuel
engine for testing or maintenance between the hours of 6:00 a.m.
and noon, except for speci�c manufacturer’s recommended test-
ing requiring a run of over 18 consecutive hours, to verify reli-
ability of emergency equipment (e.g., emergency generators or

pumps) immediately after unforeseen repairs or �rewater pumps
for emergency response training conducted from April 1 through
October 31. For the purposes of this provision, new §117.410(g)
also speci�es that routine maintenance such as an oil change
is not considered to be an unforeseen repair. This provision is
identical to a requirement implemented for the Houston-Galve-
ston-Brazoria ozone nonattainment area. The requirement will
delay emissions of NO

X
from testing of these engines until after

noon in order to help limit ozone formation.

Section 117.423, Source Cap

The commission adopts a new §117.423 to provide an optional
source cap approach to demonstrating compliance with emis-
sion speci�cations of new §117.410. This source cap option is
similar to the source cap allowed under existing §117.223 for
major sources in ozone nonattainment areas. New §117.423(a)
speci�es that the owner or operator may achieve compliance
with the emission speci�cations of §117.410 by achieving equiv-
alent NO

X
emission reductions obtained by compliance with a

source cap emission limitation. If an owner or operator elects
this option, any equipment category included in the source cap
must include all emission units belonging to that category. All
emission units not included in the source cap must comply with
the requirements of §117.410.

New §117.423(b) speci�es the equations and procedures for
determining the source cap allowable NO

X
mass emission

rate. The equation in new §117.423(b)(1) speci�es how to
calculate the 30-day rolling average emission cap in pounds
per day. This equation is similar to the source cap equation
in existing §117.223(b)(1) as it is applicable to the Dallas-Fort
Worth ozone nonattainment area. However, the averaging
period for determining the historical average daily heat input,
variable H

i
in the equation, is de�ned as the 24 consecutive

months between January 1, 2000, and December 31, 2001. In
addition, the effective date for an applicable permit emission
limit for clause (ii) of variable R

i
of the equation is December

31, 2000. As discussed elsewhere in this preamble, variable
"i" used in the equation for §117.423(b)(1) has been revised
to be a lowercase "i" throughout the equation and terms to be
consistent. New §117.423(b)(2) speci�es the equation for cal-
culating the maximum daily cap, in pounds per day, for all units
included in the source cap. The equation in new §117.423(b)(2)
is identical to the equation for the maximum daily cap in existing
§117.223(b)(2).

New §117.423(b)(3) speci�es that each emission unit in the
source cap is subject to the requirements of both subsection
(b)(1) and (b)(2). In the existing source cap provisions in
§117.223, existing §117.223(b)(4) allows the owner or operator
to opt in entire classes of exempted units. The commission is
not allowing this option under new §117.423 because it would
have limited or no bene�t to sources in the Dallas-Fort Worth
eight-hour ozone nonattainment area due to the relatively few
exempted units under the rule.

New §117.423(b)(4) speci�es the equation for calculating the
source cap allowable emission rate, in pounds per hour, for
stationary internal combustion engines. The equations in
new §117.423(b)(4) and (5) for calculation of the source cap
allowable emission rate for stationary internal combustion
engines and stationary gas turbines, respectively, are similar
to the calculations referenced in existing §117.223(b)(5) and
(6). Rather than reference a separate division, the applicable
equations are in new §117.423(b)(4) and (5). The equations in
new §117.423(b)(4) and (5) are identical in content to the orig-
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inal calculations referenced for stationary internal combustion
engines and stationary gas turbines under the source cap option
in existing §117.223, except that the resultant titles are changed
to re�ect the source cap option in §117.423 and the section
cross-reference in the equation in §117.423(b)(5) references
new §117.410(b).

New §117.423(c) speci�es the continuous emissions monitoring
and testing requirements for each source included in the source
cap. New §117.423(c)(1)(A) and (B) speci�es that for each unit
included in the source cap, the owner or operator must comply
with the NO

X
, CO, O

2
(or carbon dioxide), and fuel monitoring re-

quirements of new §117.440, either using a CEMS or a PEMS.
Both §117.423(c)(1)(A) and (B) specify that the CEMS or PEMS
and the fuel �ow meters must be used to demonstrate compli-
ance with the source cap. New §117.423(c)(1)(C) speci�es that
for units not subject to continuous monitoring requirements, the
owner or operator may use the maximum emission rate as mea-
sured during testing conducted according to new §117.435(d).
New §117.423(c)(1)(C) also speci�es that the emission rates for
such units are limited to the maximum emission rates obtained
from the testing. New §117.423(c)(2) speci�es that for each unit
equipped with a CEMS, the owner or operator shall either use
a PEMS or the maximum emission rate measured by testing
according to §117.435(d) to provide substitute emissions data
when the CEMS is off-line. Methods speci�ed in 40 CFR §75.46
are required for providing substitute data for PEMS.

New §117.423(d) requires daily records of NO
X

emissions and
total fuel usage for each unit under the source cap, as well as
records of the total NO

X
emissions summation and total fuel

usage for all units under the source cap. In addition, the records
must be maintained in accordance with the requirements of
§117.445.

New §117.423(e) establishes procedures for the reporting of any
emission exceedances of the source cap. The procedures are
consistent with the reporting requirements under the existing
source cap provisions of existing §117.223, including noti�ca-
tion of the appropriate regional of�ce within 48 hours, followed
by a written report within 21 days, content requirements for the
report, and semiannual reporting for monitoring systems. New
§117.423(f) speci�es that initial compliance with the source cap
shall be demonstrated in accordance with the compliance sched-
ule in §117.9030.

Conditions for including a permanently retired, decommissioned,
or rendered inoperable unit in the source cap are speci�ed in
new §117.423(g). Paragraph (1) speci�es that the shutdown
must have occurred after December 31, 2000, and paragraph (2)
speci�es that the source cap emission limit must be calculated
according to subsection (b). Paragraph (3) speci�es that the ac-
tual heat input must be calculated according to subsection (b)(1).
However, if the unit was not in service 24 consecutive months
between January 1, 2000, and December 31, 2001, paragraph
(3) speci�es that the actual heat input must be the heat input
used to represent the unit’s emissions in the attainment demon-
stration modeling inventory. Also, the maximum heat input must
be the maximum heat input certi�ed by the executive director, al-
lowed or possible (whichever is lower) in a 24-hour period. Para-
graph (4) requires the owner or operator to certify the operational
level and maximum rated capacity of the unit. Paragraph (5) pro-
hibits emission reductions from shutdowns or curtailments used
for netting or offsetting purposes under Chapter 116 from being
included in the baseline for establishing the cap.

New §117.423(h) speci�es that owners or operators who choose
to use the source cap for compliance with §117.410 must include
a plan for compliance in the initial control plan required in new
§117.450. In addition, the owner or operator must include the
identi�cation of election to use the source cap option, identi�ca-
tion of all sources included in the source cap, and the method
of calculating the annual heat input for each unit included in the
source cap. New §117.423(i) speci�es the procedures for calcu-
lating the contributions from each affected unit under the source
cap during a startup, shutdown, or emissions event as de�ned
in §101.1.

Finally, the existing rules for major sources of NO
X

in the Dallas-
Fort Worth ozone nonattainment area provide an additional com-
pliance option using the alternative plant-wide emission speci�-
cation provisions of existing §117.207. The commission is not
allowing the alternative plant-wide emission speci�cations ap-
proach for new Subchapter B, Division 4. A source cap approach
provides more �exibility than the alternative plant-wide emission
speci�cations because the owner or operator can choose which
source categories to include under the source cap approach.
The source cap option in new §117.423 provides suf�cient �exi-
bility that providing an additional alternative plant-wide emission
speci�cation option would have little or no bene�t.

Section 117.425, Alternative Case Speci�c Speci�cations

The commission adopts a new §117.425 that provides proce-
dures concerning alternative case speci�c speci�cations. New
§117.425(a) speci�es that where it can be demonstrated that an
affected unit cannot attain the applicable requirements of the CO
or ammonia speci�cations of new §117.410(c), the executive di-
rector may approve emission speci�cations different from the CO
or ammonia speci�cations in §117.410(c) under the guidelines
of new §117.425(a)(1) - (3). New paragraph (1) speci�es that
the executive director shall consider, on a case-by-case basis,
the technological and economic circumstances of the individual
unit. New paragraph (2) requires the executive director to de-
termine whether the alternative emission speci�cations are the
lowest speci�cation the unit is capable of achieving after applica-
tion of controls to meet the NO

X
emission speci�cations of new

§117.410. New paragraph (3) allows the executive director to
consider plant-wide averaging to meet the emission speci�ca-
tions.

Finally, §117.425(b) speci�es that any owner or operator affected
by the executive director’s decision to deny an alternative case
speci�c emission speci�cation may �le a motion to overturn the
executive director’s decision, and that the requirements of 30
TAC §50.139 (Motion to Overturn Executive Director’s Decision)
apply to §117.425. New subsection (b) also speci�es that exec-
utive director approval does not necessarily constitute satisfac-
tion of all federal requirements nor eliminate the need for EPA
approval in some cases.

Section 117.430, Operating Requirements

The new §117.430 establishes operating requirements for
sources subject to new Subchapter B, Division 4. New
§117.430(a) requires an owner or operator who has chosen to
use the source cap option in new §117.423 to comply with the
emission speci�cations to operate affected units in compliance
with those limitations.

New §117.430(b) requires that all units subject to the emission
speci�cations of §117.410(a) or (b) or §117.423 must be oper-
ated to minimize NO

X
emissions, consistent with the emission

control techniques selected, over the unit’s operating or load
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range during normal operations and subject to the operating re-
quirements detailed in new §117.430(b)(1) - (7). Paragraph (1)
requires boilers, except for wood-�red boilers, to be operated
with O

2
, CO, or fuel trim. Paragraph (2) requires boilers and

process heaters controlled with forced FGR to be operated such
that the proportional design rate of FGR is maintained over the
operating range. Paragraph (3) requires boilers and process
heaters controlled with induced draft FGR to be operated such
that FGR over the operating range is not restricted. New para-
graphs (4) and (5) specify that units controlled with steam or wa-
ter injection or with post-combustion control must be operated
such that the steam or water injection rate or chemical agent in-
jection rate is maintained to limit NO

X
concentrations to less than

or equal to concentrations at maximum rated capacity. Para-
graph (6) requires an automatic air-fuel ratio (AFR) controller,
based on O

2
or CO control, be installed on engines controlled

with NSCR and that the controller maintain the AFR within the
range required to meet the applicable emission speci�cation. Fi-
nally, paragraph (7) requires that each stationary internal com-
bustion engine be tested for proper operation according to new
§117.8140(b), which includes quarterly testing of NO

X
and CO

emissions. These operating requirements are consistent with
the operating requirements speci�ed under existing §117.208 for
the Dallas-Fort Worth ozone nonattainment area.

Section 117.435, Initial Demonstration of Compliance

New §117.435 speci�es the requirements for owners or opera-
tors of units subject to this division for demonstrating initial com-
pliance with the rule. New §117.435(a) speci�es that the owner
or operator of any unit subject to the emission speci�cations of
the division must test the unit. Paragraphs (1) and (2) specify
that units must be tested for NO

X
, CO, and O

2
and that units that

inject urea or ammonia for NO
X
control must be tested for ammo-

nia emissions. Paragraph (3) speci�es that the testing must be
performed in accordance with the compliance schedule in new
§117.9030.

New §117.435(b) speci�es that compliance tests required by
new §117.435(a) must be performed using the methods refer-
enced in new §117.435(d) or (e) and used for determination of
initial compliance with the emission speci�cations of the division
and must be in the units of the applicable emission speci�ca-
tions and averaging periods. New §117.435(c) requires that any
CEMS or PEMS required by new §117.440 must be installed
and operational before conducting the initial demonstration of
compliance testing and speci�es the minimum requirements for
verifying operational status of the CEMS or PEMS.

New §117.435(d) references new §117.8000 for the compliance
test requirements for units operating without CEMS or PEMS.
New §117.435(e) speci�es the requirements of initial compliance
testing for units operating with CEMS or PEMS in accordance
with §117.440. The initial demonstration of compliance is per-
formed using the CEMS or PEMS after monitor certi�cation.

New paragraphs (1) - (4) specify the procedures for the initial
demonstration of compliance using CEMS or PEMS, depending
on the unit type, pollutant, applicable averaging time, or whether
the unit is included in the optional source cap in new §117.423.

New §117.435(f) references the information that must be in-
cluded in compliance stack reports as speci�ed by §117.8010
(Compliance Stack Reports).

Section 117.440, Continuous Demonstration of Compliance

The commission adopts a new §117.440, concerning continuous
demonstration of compliance, that speci�es the operating, moni-
toring, and testing required by owners and operators of units sub-
ject to the emissions speci�cations of §117.410 and §117.423.
New §117.440(a) requires the installation, calibration, mainte-
nance, and operation of totalizing fuel �ow meters for owners and
operators of affected units. Based on comments received, the
commission has revised §117.440(a) to specify that the owner or
operator must continuously operate the totalizing fuel �ow me-
ter at least 95% of the time when the unit is operating, averaged
over a calendar year. As discussed elsewhere in this pream-
ble, the provision is to allow owners and operators time to per-
form maintenance and calibration on the fuel meters. Adopted
§117.440(a)(1) speci�es the units that are subject to the fuel me-
tering requirements of new §117.440(a). These units include:
boilers; process heaters; duct burners used in turbine exhaust
ducts; stationary, reciprocating internal combustion engines; sta-
tionary gas turbines; lime kilns; brick and ceramic kilns; heat
treating furnaces; reheat furnaces; lead smelting blast (cupola)
and reverberatory furnaces; glass and �berglass melting fur-
naces; incinerators (excluding vapor streams resulting from ves-
sel cleaning routed to an incinerator); glass, �berglass, and min-
eral wool curing ovens; natural gas-�red ovens and heaters; and
natural gas-�red dryers used in organic solvent, printing ink, clay,
brick, ceramic, calcining, and vitrifying processes. As discussed
elsewhere in this preamble, electric arc furnaces used in steel
production as well as �berglass and mineral wool forming ovens
are exempt from the adopted rule. Therefore, these unit types
are excluded from §117.440(a)(1) and the subparagraphs have
been renumbered accordingly. In addition, the language in pro-
posed subparagraph (P), adopted as subparagraph (O), regard-
ing types of natural gas-�red dryers is revised to be consistent
with the changes in §117.400(11).

New §117.440(a)(2) lists the alternatives to the fuel �ow mon-
itoring requirements. Subparagraph (A) allows units operating
with NO

X
and diluent CEMS to monitor exhaust gas �ow rate us-

ing 40 CFR Part 60, Appendix B, Performance Speci�cation 6,
or 40 CFR Part 75, Appendix A. Subparagraph (B) allows units
that vent to a common stack with a NO

X
and diluent CEMS to

share a single totalizing fuel �ow meter. Subparagraph (C) al-
lows diesel engines operating with run time meters to satisfy the
fuel monitoring requirements through monthly fuel use records
maintained for each engine. In addition, based on comments
received, the commission has added a new subparagraph (D)
to provide an additional alternative to installing fuel meters for
stationary reciprocating internal combustion engines. The new
subparagraph (D) allows owners or operators to use a contin-
uous monitoring system that continuously monitors horsepower
and hours of operation as an alternative to the fuel meters. The
monitoring system must be installed, calibrated, maintained, and
operated according to the manufacturers’ recommended proce-
dures.

New §117.440(b) requires owners or operators to install, cali-
brate, maintain, and operate O

2
monitors for certain units. New

§117.440(b)(1) requires O
2

monitors on units in subparagraphs
(A) and (B) that are operated with an annual heat input greater
than 2.2(1011) British thermal units per year. Boilers with a rated
heat input greater than or equal to 100 MMBtu/hr are included in
paragraph (A). Process heaters with a rated heat input greater
than or equal to 100 MMBtu/hr are speci�ed in paragraph (B),
with exceptions provided in clauses (i) and (ii). The O

2
moni-

tors required under new §117.440(b) are for process monitoring
purposes and new §117.440(b)(2) speci�es that the monitors are
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only required to meet the CEMS requirements of subsection (f) if
O

2
is the monitored diluent under subsection (f). If new monitors

are required under new §117.440(b), the procedures referenced
in §117.440(f) are the appropriate guidance for the monitor loca-
tion and calibration.

New §117.440(c) speci�es the units for which owners and op-
erators shall install, calibrate, maintain, and operate a CEMS or
PEMS to monitor NO

X
exhaust. The units listed include: units

with a rated heat input greater than or equal to 100 MMBtu/hr
that are subject to new §117.410(b); stationary gas turbines with
a MW rating greater than or equal to 30 MW operated more than
850 hours per year; units that use a chemical reagent for reduc-
tion of NO

X
; units that the owner or operator elects to comply

with the NO
X

emission speci�cations using a lb/MMBtu limit on
a 30-day rolling average; lime kilns; and brick kilns and ceramic
kilns. These new monitoring requirements are anticipated to re-
quire some owners or operators to install CEMS or PEMS on
units that currently do not have CEMS or PEMS. The continu-
ous NO

X
monitoring requirements are necessary to ensure com-

pliance with the emission speci�cations on certain larger units,
units that use chemical agents for NO

X
control, and units, such

as kilns, that are anticipated to have variable emissions. New
§117.440(c)(2) exempts units subject to the NO

X
CEMS require-

ments of 40 CFR Part 75 because the Acid Rain NO
X

monitor-
ing requirements meet or exceed the minimum requirements in
§117.440. In addition, new §117.440(c)(3) speci�es the meth-
ods to be used to provide substitute emissions compliance data
during periods when the NO

X
monitors are off-line.

New subsection §117.440(d) adds an ammonia monitoring re-
quirement for any unit subject to new §117.410(b) and (c)(2) and
references §117.8130 for allowed ammonia monitoring meth-
ods. Engines subject to new §117.410(a), the emission speci�-
cations from existing §117.206(b)(3), are not currently subject to
ammonia monitoring requirements under the existing rule. The
commission is not retroactively imposing this ammonia monitor-
ing requirement on sources subject to existing §117.206(b)(3).
Therefore, new §117.440(d) excludes sources subject to new
§117.410(a).

New §117.440(e) speci�es that all owners or operators of unit
types listed in §117.440(c)(1) shall monitor CO according to the
requirements of new §117.8120. New §117.440(f) speci�es that
CEMS used for compliance with this section must be operated
within the requirements of new §117.8100(a). New §117.440(g)
speci�es that PEMS used to satisfy the monitoring requirements
of §117.440 must predict the pollutant emissions in the units of
the applicable emission speci�cation and comply with the re-
quirements of new §117.8100(b). The CEMS and PEMS require-
ments in new §117.8100 are the existing requirements for CEMS
and PEMS incorporated from existing §117.213.

New §117.440(h) speci�es that the owner or operator of sta-
tionary internal combustion engines not equipped with a CEMS
or PEMS must comply with the monitoring requirements of
§117.8140(a). Under §117.8140(a), engines are required to be
tested biennially, or within 15,000 hours of operation, similar to
the current requirement under existing §117.213(g).

New §117.440(i) requires the owner or operator of any stationary
gas turbine or stationary internal combustion engine claimed
exempt using the exemption in new §117.403(a)(7)(D), (a)(8), or
(a)(9) to record the operating time with a non-resettable elapsed
run time meter. New §117.440(j), concerning data used for com-
pliance, speci�es that the methods required in new §117.440
must be used to demonstrate compliance with the emission

speci�cations after the initial demonstration of compliance.
The provisions of subsection (j) also specify that the executive
director may use other commission compliance methods to
determine compliance with the emission speci�cations.

Finally, new §117.440(k) speci�es the testing and retesting
requirements for units subject to the emission speci�cations
of §117.410. Paragraph (1) speci�es that the owner or op-
erator of units that are subject to the emission speci�cations
of §117.410(a) shall test the units as speci�ed in §117.435 in
accordance with the schedule speci�ed in new §117.9030(a).
Paragraph (2) requires the owner or operator of units subject to
the emission speci�cations of new §117.410(b) to test the units
as speci�ed in §117.435 in accordance with the schedule spec-
i�ed in new §117.9030(b). A retesting requirement is speci�ed
in paragraph (3) that requires owners or operators to retest any
unit subject to the emission speci�cations of new §117.410(b)
after any modi�cation that could be reasonably expected to
increase the NO

X
emission rate. This retesting provision only

applies to units that are not equipped with CEMS or PEMS to
monitor NO

X
emissions.

Section 117.445, Noti�cation, Recordkeeping, and Reporting
Requirements

The commission adopts a new §117.445 that speci�es the
noti�cation, recordkeeping, and reporting requirements for
units subject to the emission speci�cations of this division.
New §117.445(a), concerning startup and shutdown records,
speci�es the recordkeeping requirements for units subject to
the startup and/or shutdown provisions of §101.222. The record
retention and minimum content requirements are speci�ed in
new subsection (a). Subsection (a) also speci�es that records
must be made available for inspection upon request by the ex-
ecutive director, EPA, and any local air pollution control agency
having jurisdiction.

Noti�cation requirements are speci�ed in new §117.445(b). New
§117.445(b) requires noti�cation be provided to the appropriate
regional of�ce and any local air pollution agency having juris-
diction. The speci�c noti�cation requirements are listed in new
§117.445(b)(1) and (2). Paragraph (1) speci�es the noti�cation
requirements for units subject to the emission speci�cations of
§117.410(a). Section 117.445(b)(1)(A) requires verbal noti�ca-
tion of the date of any testing conducted under new §117.435
at least 15 days prior to the date of testing followed by written
noti�cation within 15 days after testing is completed. Section
117.445(b)(1)(B) requires verbal noti�cation of the date of any
CEMS or PEMS relative accuracy test audit (RATA) conducted
under §117.440 at least 15 days prior to such date followed by
written noti�cation within 15 days after testing is completed. The
noti�cation requirements speci�ed in new §117.445(b)(2) are ap-
plicable to units subject to the emission speci�cations in new
§117.410(b). Under new §117.445(b)(2), written notice is re-
quired at least 15 days in advance of the date of any RATA con-
ducted under §117.440 or test conducted under §117.435. The
commission is adopting the single written noti�cation require-
ment under new §117.445(b)(2) to eliminate the requirement for
redundant noti�cations for units subject to the emissions speci�-
cation in §117.410(b). However, units subject to §117.410(a) are
currently regulated under existing §117.206(b)(3) and subject
to the existing noti�cation requirements of existing §117.219(b).
The noti�cation requirements in new §117.445(b)(1) are identi-
cal to the requirements in existing §117.219(b) to maintain con-
sistency with the current requirements applicable to owners or
operators subject to new §117.410(a).
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New §117.445(c), concerning reporting of test results, speci�es
the owner or operator of an affected unit shall furnish the Of�ce
of Compliance and Enforcement, the appropriate regional of�ce,
and any local air pollution control agency having jurisdiction a
copy of any testing conducted under §117.435 and any CEMS or
PEMS RATA conducted under §117.440. Reports must be sub-
mitted within 60 days after completion of such testing or evalua-
tion and not later than the compliance schedule speci�ed in new
§117.9030.

New subsection §117.445(d), concerning semiannual reports,
requires the owner or operator of a unit required to install a
CEMS or PEMS under §117.440 to report in writing to the ex-
ecutive director on a semiannual basis any exceedance of the
applicable emission speci�cations and the associated monitor-
ing system performance. All reports must be postmarked or re-
ceived by the 30th day following the end of each calendar semi-
annual period. The information required in the reports is de-
tailed in new §117.445(d)(1) - (5). Paragraph (1) requires the
magnitude of excess emissions, computed according to 40 CFR
§60.13(h), to be reported, as well as conversion factors used,
time period of excess emissions, and unit operating time during
the reporting period. Provisions for sources subject to the source
cap in new §117.423 are also given. Paragraph (2) lists report
requirements for excess emissions during startups, shutdowns,
and malfunctions, and paragraph (3) lists report requirements for
periods when continuous monitoring systems are inoperative. If
no excess emissions or downtime have occurred during the re-
porting period, paragraph (4) speci�es that the report must indi-
cate that no excess emissions or monitoring downtime have oc-
curred. Paragraph (5) provides conditions for summary reports
if excess emissions and monitor downtime are limited.

New §117.445(e) speci�es the semiannual reporting require-
ments for owners and operators of any gas-�red engines.
Written reports of excess emissions and the air-fuel ratio moni-
toring system performance must be submitted to the executive
director. All reports must be postmarked or received by the
30th day following the end of each calendar semiannual period.
Additional speci�c information required in the reports is detailed
in paragraphs (1) and (2) similar to the current requirements
speci�ed in the existing §117.219(e)(1) and (2) for engine
semiannual reports.

New §117.445(f), concerning recordkeeping, speci�es require-
ments for written or electronic records for owners or operators of
units subject to the requirements of this division. Such records
must be kept for a period of at least �ve years and must be made
available upon request by authorized representatives of the ex-
ecutive director, EPA, or local air pollution control agencies hav-
ing jurisdiction. New §117.445(f)(1) speci�es that for each unit
subject to §117.440(a) the records must include records of an-
nual fuel usage. For each unit using a CEMS or PEMS in ac-
cordance with §117.440, new §117.445(f)(2) requires monitoring
records of hourly emissions and fuel usage for units complying
on a block one-hour average or daily emissions and fuel usage
for units complying with an emission speci�cation enforced on a
daily or rolling 30-day average.

For stationary internal combustion engines subject to the
emission speci�cations of the division, new §117.445(f)(3)
requires the owner or operator to maintain records of emissions
measurements required by §117.430(b)(7) and §117.440(h),
as well as catalytic converter, air-fuel ratio controller, or other
emissions-related control system maintenance, including the
date and nature of corrective actions taken. In addition, adopted

§117.445(f)(3) also includes a new subparagraph (C) that re-
quires records of daily average horsepower and total daily hours
of operation for each engine that the owner or operator elects
to use the alternative monitoring system allowed under new
§117.440(a)(2)(D). These new recordkeeping requirements are
necessary to demonstrate compliance for owner or operators
the choose to use the alternative monitoring system in lieu of
the fuel metering requirements.

New §117.445(f)(4) speci�es owners or operators of units
claimed exempt from emission speci�cations using the exemp-
tion of §117.403(a)(7)(D), (a)(8), or (a)(9) must maintain records
of monthly hours of operation for exemptions based on hours per
year of operation. In addition, for each engine claimed exempt
under §117.403(a)(7)(D), written records must be maintained
of the purpose of engine operation and if operation was for an
emergency situation, identi�cation of the type, start and end
times, and dates of the emergency situation.

New §117.445(f)(5) and (6) require owners or operators of
applicable units to maintain records of ammonia and CO mea-
surements speci�ed in §117.440(d) and (e), respectively. New
§117.445(f)(7) requires owners or operators of units operating
with CEMS or PEMS to maintain records of the results of initial
certi�cation testing, evaluations, calibrations, checks, adjust-
ments, and maintenance.

New §117.445(f)(8) requires owners or operators to maintain
records of the results of performance testing, including initial
demonstration of compliance testing conducted in accordance
with new §117.435. New §117.445(f)(9) speci�es owners or op-
erators of each stationary diesel or dual-fuel engine to maintain
records of each time the engine is operated for testing and main-
tenance, including dates of operation, start and end times of op-
eration, identi�cation of the engine, and total hours of operation
for each month and for the most recent 12 consecutive months.

Adopted §117.445(f) also includes a new paragraph (10) that
speci�es recordkeeping requirements for lime kilns that com-
ply with the site-wide production rate weighted average emis-
sion speci�cation in §117.410(b)(7)(A)(ii). New §117.445(f)(10)
requires daily records of average NO

X
emission rates in lb/ton of

CaO for each kiln, production rate of CaO for each kiln in tpd,
and the site-wide production rate weighted average NO

X
emis-

sion rate in lb/ton of CaO.

Section 117.450, Initial Control Plan Procedures

The commission adopts a new §117.450, concerning initial con-
trol plan procedures. New §117.450(a) requires the owner or
operator of any unit at a major source of NO

X
in the Dallas-Fort

Worth eight-hour ozone nonattainment area that is subject to
§117.410(b) to submit an initial control plan. New §117.450(a)(1)
speci�es that the control plan must include a list of all combus-
tion units at the account that are listed in §117.410(b). The list
must include for each unit the maximum rated capacity, antici-
pated annual capacity factor, estimated or measured NO

X
emis-

sion data in the units associated with the category of equipment
from §117.410(b), the method of determination for the NO

X
emis-

sion data, the facility identi�cation number and emission point
number as submitted to the Industrial Emissions Assessment
Section of the commission, and the emission point number as
listed on the Maximum Allowable Emissions Rate Table of any
applicable commission permit.

New §117.450(a)(2) requires the initial control plan to include
the identi�cation of all units with a claimed exemption from the
emission speci�cations in §117.410(b) and the rule basis for the
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claimed exemption. New §117.450(a)(3) requires the initial con-
trol plan to include the identi�cation of the election to use the
source cap emission limit in §117.423 to achieve compliance with
this rule and a list of the units to be included in the source cap.

New §117.450(a)(4) requires the initial control plan to include
a list of units to be controlled and the type of control to be ap-
plied for each unit, including an anticipated construction sched-
ule. New §117.450(a)(5) requires the initial control plan to in-
clude a list of units requiring operating modi�cations to comply
with §117.430(b) and the type of modi�cation to be applied for
each unit, including an anticipated construction schedule. New
§117.450(a)(6) speci�es that for units required to install totaliz-
ing fuel �ow meters in accordance with §117.440(a), the initial
control plan must indicate whether the fuel meters are currently
in operation, and if so, whether they have been installed as a
result of the requirements of this rule.

New §117.450(a)(7) speci�es that for units required to install
CEMS or PEMS in accordance with §117.440, the initial control
plan must indicate whether the devices are currently in opera-
tion, and if so, whether they have been installed as a result of
the requirements of this rule.

New §117.450(b) speci�es the initial control plan must be submit-
ted to the Of�ce of Compliance and Enforcement, the appropri-
ate regional of�ce, and the Chief Engineer’s Of�ce by the appli-
cable date speci�ed for initial control plans in new §117.9030(b).
Control plans submitted to the Chief Engineer’s Of�ce should be
submitted to the attention of the Air Quality Planning Section.

Finally, new §117.450(c) speci�es that for units located in Dallas,
Denton, Collin, and Tarrant Counties, subject to new §117.210,
the owner or operator may elect to submit the most recent revi-
sion of the �nal control plan required by new §117.254 in lieu of
the initial control plan required by subsection (a).

Section 117.454, Final Control Plan Procedures for Attainment
Demonstration Emission Speci�cations

The commission adopts a new §117.454 that requires the owner
or operator of any unit subject to new §117.410(b) at a major
source of NO

X
to submit a �nal control report to show compliance

with the requirements of §117.410.

New §117.454(a)(1) - (5) specify the content requirements of the
report. The �nal control report must identify which sections are
used to demonstrate compliance. In addition, the report must
include: the method of NO

X
control for each unit; the emissions

measured by testing required in §117.435; the submittal date,
and whether sent to the central or the regional of�ce (or both),
of any compliance stack test report or RATA report required by
§117.435 not being submitted concurrently with the �nal com-
pliance report; and the speci�c rule citation for any unit with a
claimed exemption from the emission speci�cations of §117.410.

New §117.454(b)(1) - (3) speci�es that for sources complying
with §117.423, in addition to the requirements of subsection (a),
the owner or operator shall submit: the calculations used to cal-
culate the 30-day average and maximum daily source cap allow-
able emission rates; the average daily heat input, H

i
, speci�ed in

§117.423(b)(1); the maximum daily heat input, H
mi
, speci�ed in

§117.423(b)(1); the method of monitoring emissions; the method
of providing substitute emissions data when the NO

X
monitoring

system is not providing valid data; and an explanation of the ba-
sis of the values of H

i
and H

mi
.

New §117.454(c) speci�es the report must be submitted to the
Of�ce of Compliance and Enforcement, the appropriate regional

of�ce, and the Chief Engineer’s Of�ce by the applicable date
speci�ed for �nal control plans in §117.9030(b). Control plans
submitted to the Chief Engineer’s Of�ce should be submitted
to the attention of the Air Quality Planning Section. The plan
must be updated with any emission compliance measurements
submitted for units using CEMS or PEMS and complying with
the source cap rolling 30-day average emission limit, according
to the applicable schedule given in §117.9030.

Section 117.456, Revision of Final Control Plan

The commission adopts a new §117.456, concerning revision of
�nal control plan, to specify the conditions under which a revised
�nal control plan may be submitted by the owner or operator,
along with any required permit applications. The section spec-
i�es that such a plan must adhere to the requirements and the
�nal compliance dates of the division, and that for sources com-
plying with §117.410, replacement new units may be included in
the control plan. Also, for sources complying with §117.423, any
new unit must be included in the source cap if the unit belongs to
an equipment category that is included in the source cap. Finally,
new §117.456 speci�es that the revision of the �nal control plan
is subject to the review and approval of the executive director.

SUBCHAPTER C, COMBUSTION CONTROL AT MAJOR UTIL-
ITY ELECTRIC GENERATION SOURCES IN OZONE NONAT-
TAINMENT AREAS

The commission adopts a new Chapter 117, Subchapter C,
entitled Combustion Control at Major Utility Electric Generation
Sources in Ozone Nonattainment Areas, that incorporates the
rule language from existing Chapter 117, Subchapter B, Com-
bustion at Major Sources, Division 1, Utility Electric Generation
in Ozone Nonattainment Areas. The new Subchapter C is
structured based on regional nonattainment areas. Each new
division applies only to a speci�c ozone nonattainment area.
Rule language from existing Subchapter B, Division 1 that is
not applicable for the speci�c region is not included in the new
division for that speci�c region. Unless otherwise speci�ed in
this preamble, such exclusions of rule language not applicable
to the speci�c region are considered non-substantive changes
and are not speci�cally discussed in the preamble.

In addition, the commission adopts a new Subchapter C, Division
4, entitled Dallas-Fort Worth Eight-Hour Ozone Nonattainment
Area Utility Electric Generation Sources, that includes new rule
language and requirements associated with major utility electric
generation sources in the Dallas-Fort Worth eight-hour ozone
nonattainment area. The new Subchapter C, Division 4 is a part
of the commission’s eight-hour ozone attainment demonstration
for the Dallas-Fort Worth eight-hour ozone nonattainment area.

DIVISION 1, BEAUMONT-PORT ARTHUR OZONE NONAT-
TAINMENT AREA UTILITY ELECTRIC GENERATION
SOURCES

The commission adopts a new Chapter 117, Subchapter C, Di-
vision 1, entitled Beaumont-Port Arthur Ozone Nonattainment
Area Utility Electric Generation Sources, that incorporates the
provisions in the existing Chapter 117, Subchapter B, Division
1, applicable to utility electric generation sources in the Beau-
mont-Port Arthur ozone nonattainment area.

Section 117.1000, Applicability

The commission adopts a new §117.1000 that incorporates
the applicability rule language in existing §117.101 applicable
to the Beaumont-Port Arthur ozone nonattainment area. New
§117.1000(a) incorporates the rule language in the existing
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§117.101(a) and (a)(1) - (4). The list of applicable units in
existing §117.101(a)(1) - (4), including utility boilers, auxil-
iary steam boilers, stationary gas turbines, and duct burners
used in turbine exhaust ducts, is incorporated into the new
§117.1000(a). New §117.1000(a)(1) and (2) incorporate the
language regarding owners or operators of the applicable units.
New §117.1000(a)(1) incorporates the rule language from ex-
isting §117.101(a) concerning the applicability related to units
owned or operated by a municipality or a PUC-regulated utility.
In addition, the commission adopts a new §117.1000(a)(2)
concerning the applicability of the division to electric power
generating systems owned or operated by an electric coopera-
tive, municipality, river authority, or public utility. This change is
intended to clarify the applicability of the rule and does not ex-
pand the applicability of the rule. Based on comments received
and as discussed elsewhere in this preamble, independent
power producers were removed from adopted §117.1000(a)(2)
to avoid a potential expansion in the applicability. Finally, the
commission also adopts a new §117.1000(b) that incorporates
the rule language in existing §117.101(b).

Section 117.1003, Exemptions

The commission adopts a new §117.1003 that incorporates the
exemptions in the existing §117.103 applicable to the Beaumont-
Port Arthur ozone nonattainment area. New §117.1003(a) - (c)
incorporate the exemptions in the existing §117.103(a) - (c). In
addition, for new §117.1003(c)(1), the commission revises the
existing language in §117.103(c)(1) to expand the provisions re-
lating to emergency fuel oil �ring exemptions to emergency oper-
ating conditions declared by the Southeastern Electric Reliability
Council, and to remove reference to the Southwest Power Pool.
This change is necessary because the Southeastern Electric Re-
liability Council area overlaps the Beaumont-Port Arthur ozone
nonattainment area. The Southwest Power Pool area does not
apply to the Beaumont-Port Arthur ozone nonattainment area.

Section 117.1005, Emission Speci�cations for Reasonably Avail-
able Control Technology (RACT)

The commission adopts a new §117.1005 that incorporates
the rule language in the existing §117.105, relating to emission
speci�cations for RACT, applicable to the Beaumont-Port Arthur
ozone nonattainment area. The commission adopts a new
§117.1005(a) - (l) that incorporates the rule language in the
existing §117.105(a) - (l).

The commission adopts a new equation in §117.1005(d) that
incorporates the existing equation for calculating the rolling
24-hour heat input weighted average emission speci�cation in
the existing §117.105(d). The new equation in §117.1005(d)
presents the equation in a format consistent with other �gures
in Chapter 117 and provides a written description of all the
terms used in the equation. In addition, for new §117.1005(e),
the commission uses the term auxiliary steam boilers as op-
posed to auxiliary boilers used in the existing language to be
consistent with the de�nition in §117.10. For new §117.1005(i),
the commission changes the word "ten" to the numeral "10"
regarding the MW rating for stationary gas turbines subject to
the CO emission speci�cation in new §117.1005(i). Finally,
new §117.1005(l) incorporates the rule language from existing
§117.105(l) and (l)(1).

Section 117.1010, Emission Speci�cations for Attainment
Demonstration

The commission adopts a new §117.1010 that incorporates the
rule language in the existing §117.106, relating to emission spec-

i�cations for attainment demonstrations, applicable to the Beau-
mont-Port Arthur ozone nonattainment area.

The commission adopts a new §117.1010(a), relating to NO
X

emission speci�cations, that incorporates the rule language
and emission speci�cations in the existing §117.106(a). New
§117.1010(b) incorporates the rule language concerning re-
lated emissions in the existing §117.106(d). In addition, for
new §117.1010(b)(2), the commission changes the emissions
speci�cation for ammonia from the word "ten" to the numeral
"10." As previously discussed in this preamble, this change is
necessary to ensure consistent enforcement of the emission
speci�cation. New §117.1010(c), relating to compliance �exibil-
ity, incorporates the rule language in the existing §117.106(e)
and (e)(1) - (3).

Section 117.1015, Alternative System-Wide Emission Speci�ca-
tions

The commission adopts a new §117.1015 that incorporates the
rule language in the existing §117.107, relating to alternative sys-
tem-wide emission speci�cations, applicable to the Beaumont-
Port Arthur ozone nonattainment area. The commission adopts
a new §117.1015(a) - (d) that incorporate the rule language in
the existing §117.107(a) - (d). In addition, for new §117.1015,
the commission is revising language in existing §117.107 ref-
erencing system-wide emission limit or system-wide emission
limitation to specify system-wide emission speci�cation. These
changes are to provide consistency and clarity in new §117.1015
and to be consistent with the section title and the change to
the de�nition of system-wide emission limit in §117.10 discussed
previously in this preamble.

New §117.1015(d) incorporates the rule language from exist-
ing §117.107(d). In addition, existing §117.107(d)(1) and (2)
include required calculations written in paragraph form rather
than in equation form. The commission is reformatting the cal-
culations in a mathematical formula rather than the paragraph
form to present the equations in a format consistent with other
equations in Chapter 117 and provide a written description of all
the terms used in the equation. The new equations are identi-
cal in content to the existing required calculations in paragraph
form. The new equation in §117.1015(d)(1) incorporates the
calculation for allowable system-wide NO

X
emission speci�ca-

tion for each affected utility boiler in the existing §117.107(d)(1).
The new equations in §117.1015(d)(2) incorporate the calcula-
tion for the allowable NO

X
emission rate for each affected sta-

tionary gas turbine in the existing §117.107(d)(2) as well as the
existing equation for the in-stack NO

X
concentration term in the

existing §117.107(d)(2).

Section 117.1020, System Cap

The commission adopts a new §117.1020 that incorporates the
rule language in the existing §117.108, relating to system cap,
applicable to the Beaumont-Port Arthur ozone nonattainment
area. The commission adopts new §117.1020(a) - (k) that in-
corporate the rule language in the existing §117.108(a) - (k). In
addition, the commission adopts new equations in §117.1020(c)
that incorporate the equations in existing §117.108(c) and
present the equations in a format consistent with other equa-
tions in Chapter 117. The new equations in §117.1020(c)
include only the information applicable to the Beaumont-Port
Arthur ozone nonattainment area. The new equation in
§117.1020(c)(1) incorporates the equation for the rolling 30-day
average emission cap in the existing §117.108(c)(1). The new
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equation in §117.1020(c)(2) incorporates the equation for the
maximum daily emission cap in the existing §117.108(c)(2).

The commission adopts a new §117.1020(k) that incorpo-
rates the requirements of the existing §117.108(k). The new
§117.1020(k) changes source cap to system cap to be consistent
with the section. Also, for new §117.1020(k), the commission
replaces upset period with the language "emissions event, as
de�ned in §101.1 of this title (relating to De�nitions) . . .." This
change is necessary to update the rule to current terminology
used by the commission.

The commission adopts a new §117.1020(l) relating to the use
of emissions credits, that incorporates the rule language from
existing §117.109, System Cap Flexibility. New §117.1020(m)
relating to the sale and transfer of an electric generating system,
incorporates the rule language from existing §117.110, Change
of Ownership-System Cap.

Section 117.1025, Alternative Case Speci�c Speci�cations

The commission adopts a new §117.1025 that incorporates the
rule language in the existing §117.121, relating to alternative
case speci�c speci�cations, applicable to the Beaumont-Port
Arthur ozone nonattainment area. New §117.1025(a) and (b)
incorporate the rule language in the existing §117.121(a) and
(b). In addition, the new §117.1025(a) omits the provision in
the existing §117.121(a)(4) because the Engineering Services
Team no longer exists within the TCEQ.

Section 117.1035, Initial Demonstration of Compliance

The commission adopts a new §117.1035 that incorporates the
rule language in the existing §117.111, relating to initial demon-
stration of compliance, applicable to the Beaumont-Port Arthur
ozone nonattainment area.

Section 117.1040, Continuous Demonstration of Compliance

The commission adopts a new §117.1040 that incorporates the
rule language in the existing §117.113, relating to continuous
demonstration of compliance, applicable to the Beaumont-Port
Arthur ozone nonattainment area. New §117.1040(a) incorpo-
rates the rule language in the existing §117.113(a), relating to
NO

X
monitoring. New §117.1040(b) incorporates the CO moni-

toring requirements from existing §117.113(b). The speci�c re-
quirements and methods in the existing §117.113(b) appear in
the new §117.8120, relating to CO monitoring, and subsequently
have been omitted from new §117.1040(b) and replaced with
a reference to the new §117.8120. Similarly, the requirements
for CEMS in the existing §117.113(c)(1) and (2) appear in the
new §117.8110(a), relating to emission monitoring system re-
quirements for utility electric generation sources. Therefore, the
new §117.1040(c) omits the speci�c requirements of existing
§117.113(c)(1) and (2) and references to the new §117.8110(a).

New §117.1040(d) incorporates the rule language from ex-
isting §117.113(d), concerning acid rain peaking units. New
§117.1040(e) incorporates the rule language from existing
§117.113(e), concerning auxiliary boilers. In addition, for new
§117.1040(e), the commission revises the term auxiliary boiler
to auxiliary steam boiler to be consistent with the de�nition in
§117.10.

The commission adopts a new §117.1040(f) that incorporates
the requirements for PEMS from existing §117.113(f). New
§117.1040(f)(1) incorporates the rule language from existing
§117.113(f)(1). The requirements in the existing §117.113(f)(2)
- (4) appear in the new §117.8110(b), relating to emission

monitoring system requirements for utility electric generation
sources, and subsequently have been omitted from the new
§117.1040(f) and replaced with a reference to §117.8110(b) in
new §117.1040(f)(2).

New §117.1040(g) - (j) incorporate the rule language applica-
ble to the Beaumont-Port Arthur ozone nonattainment area from
existing §117.113(g) - (j), respectively. New §117.1040(k) incor-
porates the rule language from existing §117.113(k) and (k)(1),
and new §117.1040(l) incorporates the rule language from exist-
ing §117.113(l).

Section 117.1045, Noti�cation, Recordkeeping, and Reporting
Requirements

The commission adopts a new §117.1045 that incorporates
the requirements in the existing §117.119, relating to noti�ca-
tion, recordkeeping, and reporting requirements, applicable
to the Beaumont-Port Arthur ozone nonattainment area. New
§117.1045(a) - (e) incorporate the rule language from existing
§117.119(a) - (e). In addition, for new §117.1045(a), the com-
mission replaces the language "the startup and/or shutdown
exemptions allowed under §101.222" with "the startup and/or
shutdown provisions of §101.222 . . .." The reference to exemp-
tions is not applicable to §101.222 and the change is necessary
to clarify new §117.1045(a).

Section 117.1052, Final Control Plan Procedures for Reasonably
Available Control Technology

The commission adopts a new §117.1052 that incorporates the
rule language in the existing §117.115, relating to �nal control
plan procedures for RACT, applicable to the Beaumont-Port
Arthur ozone nonattainment area. New §117.1052(a), (b), and
(c) incorporate the rule language from existing §117.115(a), (b)
and (d), respectively. In addition, the commission revises the
section title reference in new §117.1052(a)(2)(B) to reference
the correct title "Alternative System-Wide Emission Speci�ca-
tions." Also, the commission omits the existing §117.115(c),
relating to electronic submission and formatting requirements
for the control plan, from the new §117.1052. Existing §117.115
and new §117.1052 specify the content requirements for the
control plan. Therefore, a mandatory format for the control plan
information is not necessary.

Section 117.1054, Final Control Plan Procedures for Attainment
Demonstration Emission Speci�cations

The commission adopts a new §117.1054 that incorporates the
rule language in the existing §117.116, relating to �nal control
plan procedures for attainment demonstration emission speci-
�cations, applicable to the Beaumont-Port Arthur ozone nonat-
tainment area.

Section 117.1056, Revision of Final Control Plan

The commission adopts a new §117.1056 that incorporates the
rule language in the existing §117.117, relating to revision of �-
nal control plan, applicable to the Beaumont-Port Arthur ozone
nonattainment area.

DIVISION 2, DALLAS-FORT WORTH OZONE NONATTAIN-
MENT AREA UTILITY ELECTRIC GENERATION SOURCES

The commission adopts a new Chapter 117, Subchapter C, Di-
vision 2, entitled Dallas-Fort Worth Ozone Nonattainment Area
Utility Electric Generation Sources, that incorporates the rule lan-
guage in the existing Chapter 117, Subchapter B, Division 1 ap-
plicable to utility electric generation sources in the Dallas-Fort
Worth ozone nonattainment area.
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Section 117.1100, Applicability

The commission adopts a new §117.1100 that incorporates the
applicability rule language in the existing §117.101 applicable
to the Dallas-Fort Worth ozone nonattainment area. New
§117.1100(a) incorporates the rule language in the existing
§117.101(a) and (a)(1) - (4). The list of applicable units in exist-
ing §117.101(a)(1) - (4), including utility boilers, auxiliary steam
boilers, stationary gas turbines, and duct burners used in tur-
bine exhaust ducts, is incorporated into the new §117.1100(a).
New §117.1100(a)(1) and (2) incorporate the language re-
garding owners or operators of the applicable units. New
§117.1100(a)(1) incorporates the rule language from existing
§117.101(a) concerning the applicability related to units owned
or operated by a municipality or a PUC-regulated utility. In addi-
tion, the commission adopts a new §117.1100(a)(2) concerning
the applicability of the division to electric power generating sys-
tems owned or operated by an electric cooperative, independent
power producer, municipality, river authority, or public utility. As
previously indicated in this preamble, this change is intended
to clarify the applicability of the rule and does not expand the
applicability of the rule. Based on comments received and
as discussed elsewhere in this preamble, independent power
producers were removed from adopted §117.1100(a)(2) to
avoid a potential expansion in the applicability. The commission
adopts a new §117.1100(b) that incorporates the rule language
in existing §117.101(b).

Finally, the commission adopts a new §117.1100(c) that spec-
i�es the provisions of the new Subchapter C, Division 2 no
longer apply to any electric generating facility in Collin, Dallas,
Denton, and Tarrant Counties that is subject to the emission
speci�cations in new §117.1310, after the appropriate date in
the new §117.9130, relating to the compliance schedule for
Dallas-Fort Worth eight-hour ozone nonattainment area utility
electric generation sources. The emission speci�cations in new
§117.1310 and all other associated requirements in the new
Subchapter C, Division 4, entitled Dallas-Fort Worth Eight-Hour
Ozone Nonattainment Area Utility Electric Generation Sources,
discussed later in this preamble, supersede the requirements of
Subchapter C, Division 2 after the compliance date for the new
rules in Subchapter C, Division 4. Therefore, the commission
adopts new §117.1100(c) to avoid overlapping requirements
from the two separate divisions.

Section 117.1103, Exemptions

The commission adopts a new §117.1103 that incorporates the
exemptions in the existing §117.103, relating to exemptions for
utility electric generation sources in ozone nonattainment areas,
applicable to the Dallas-Fort Worth ozone nonattainment area.
The commission adopts a new §117.1103(a) - (c) that incorpo-
rate the rule language in the existing §117.103(a) - (c). In addi-
tion, for new §117.1103(c)(1), relating to emergency fuel oil �ring
exemptions, the commission omits reference to the Southwest
Power Pool for the emergency fuel oil �ring exemption provisions
because the Southwest Power Pool area does not apply to the
Dallas-Fort Worth ozone nonattainment area.

Section 117.1105, Emission Speci�cations for Reasonably Avail-
able Control Technology (RACT)

The commission adopts a new §117.1105 that incorporates
the rule language in the existing §117.105, relating to emission
speci�cations for RACT, applicable to the Dallas-Fort Worth
ozone nonattainment area. The commission adopts a new

§117.1105(a) - (l) that incorporate the rule language in the
existing §117.105(a) - (l).

The commission adopts a new equation in §117.1105(d) that
incorporates the existing equation for calculating the rolling
24-hour heat input weighted average emission speci�cation in
the existing §117.105(d). The new equation in §117.1105(d)
presents the equation in a format consistent with other �gures
in Chapter 117 and provides a written description of all the
terms used in the equation. In addition, for new §117.1105(e),
the commission uses the term auxiliary steam boilers as op-
posed to auxiliary boilers used in the existing language to be
consistent with the de�nition in §117.10. For new §117.1105(i),
the commission changes the word "ten" to the numeral "10"
regarding the MW rating for stationary gas turbines subject
to the CO emission speci�cation in new §117.1105(i). Finally,
new §117.1105(l) incorporates the rule language from existing
§117.105(l) and (l)(2).

Section 117.1110, Emission Speci�cations for Attainment
Demonstration

The commission adopts a new §117.1110 relating to emission
speci�cations for attainment demonstration, that incorporates
the rule language in the existing §117.106, relating to emis-
sion speci�cations for attainment demonstrations, applicable
to the Dallas-Fort Worth ozone nonattainment area. New
§117.1110(a), relating to NO

X
emission speci�cations, incor-

porates the emission speci�cations and rule language in the
existing §117.106(b). In addition, for new §117.1110(a)(1) and
(2), the commission changes the terms large DFW system
and small DFW system in existing §117.106(b) to large util-
ity system and small utility system to be consistent with the
changes to the de�nitions in new §117.10(24) and (44). New
§117.1110(a)(1) incorporates the existing emission speci�cation
for boilers that are part of a large utility system, as de�ned in
the new §117.10(24), and new §117.1110(a)(2) incorporates
the existing emission speci�cation for boilers that are part of a
small utility system, as de�ned in new §117.10(44). Both new
§117.1110(a)(1) and (2) incorporate the provisions from existing
§117.106(b) concerning use of system cap and use of emis-
sion credits for compliance. In addition, new §117.1110(a)(2)
incorporates the provision in existing §117.106(b) that speci�es
that the annual heat input exemption is not applicable to a
small utility system. The reference in existing §117.106(b) also
incorrectly references §117.103(2) for this heat input exemption.
Therefore, for new §117.1110(a)(2), the commission revises the
reference to cite new §117.1103(a)(2), the correct reference for
the annual heat input exemption.

The commission adopts a new §117.1110(b) that incorporates
the rule language concerning related emissions in the existing
§117.106(d). In addition, for new §117.1110(b)(2), the com-
mission changes the emissions speci�cation for ammonia from
the word "ten" to the numeral "10." As previously discussed
in this preamble, this change is necessary to ensure consis-
tent enforcement of the emission speci�cation. Finally, new
§117.1110(c), relating to compliance �exibility, incorporates the
rule language in the existing §117.106(e) and (e)(1) - (3).

Section 117.1115, Alternative System-Wide Emission Speci�ca-
tions

The commission adopts a new §117.1115 that incorporates the
speci�cations in the existing §117.107, relating to alternative sys-
tem-wide emission speci�cations, applicable to the Dallas-Fort
Worth ozone nonattainment area.
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The commission adopts a new §117.1115(a) - (d) that incorpo-
rates the rule language in the existing §117.107(a) - (d). In ad-
dition, for new §117.1115, the commission is revising language
in existing §117.107 referencing system-wide emission limit or
system-wide emission limitation to specify system-wide emission
speci�cation. These changes are to provide consistency and
clarity in new §117.1115 and to be consistent with the section ti-
tle and the change to the de�nition of system-wide emission limit
in §117.10 discussed previously in this preamble.

New §117.1115(d) incorporates the rule language from exist-
ing §117.107(d). In addition, existing §117.107(d)(1) and (2) in-
clude required calculations written in paragraph form rather than
in equation form. The commission is reformatting the calcula-
tions in a mathematical formula rather than the paragraph form
to present the equations in a format consistent with other equa-
tions in Chapter 117 and provide a written description of all the
terms used in the equation. The new equations are identical in
content to the existing required calculations in paragraph form.
The new equation in §117.1115(d)(1) incorporates the calcula-
tion for allowable system-wide NO

X
emission speci�cation for

each affected utility boiler in the existing §117.107(d)(1). The
new equations in §117.1115(d)(2) incorporate the calculation for
the allowable NO

X
emission rate for each affected stationary gas

turbine in the existing §117.107(d)(2), as well as the existing
equation for the in-stack NO

X
concentration term in the existing

§117.107(d)(2).

Section 117.1120, System Cap

The commission adopts a new §117.1120 that incorporates the
requirements in the existing §117.108, relating to system cap,
applicable to the Dallas-Fort Worth ozone nonattainment area.

The commission adopts new §117.1120(a) - (k) that incorporate
the rule language in the existing §117.108(a) - (k). In addition,
the commission adopts new equations in §117.1120(c) that in-
corporate the equations in existing §117.108(c) and present the
equations in a format consistent with other equations in Chap-
ter 117. The new equations in §117.1120(c) include only the in-
formation applicable to the Dallas-Fort Worth ozone nonattain-
ment area. The new equation in §117.1120(c)(1) incorporates
the equation for the rolling 30-day average emission cap in the
existing §117.108(c)(1). The new equation in §117.1120(c)(2) in-
corporates the equation for the maximum daily emission cap in
the existing §117.108(c)(2).

The commission adopts a new §117.1120(k) that incorpo-
rates the requirements of the existing §117.108(k). The new
§117.1120(k) changes source cap to system cap to be consistent
with the section. Also, for new §117.1120(k), the commission
replaces the term upset period with the language "emissions
events, as de�ned in §101.1 of this title (relating to De�nitions)."
This change is necessary to update the rule to current terminol-
ogy used by the commission.

The commission adopts a new §117.1120(l) relating to the
use of emissions credits, that incorporates the rule language
from existing §117.109, concerning system cap �exibility. New
§117.1120(m), relating to the sale and transfer of an electric
generating system, incorporates the rule language from existing
§117.110, concerning change of ownership.

Section 117.1125, Alternative Case Speci�c Speci�cations

The commission adopts a new §117.1125 that incorporates
the speci�cations in the existing §117.121, relating to alterna-
tive case speci�c speci�cations, applicable to the Dallas-Fort

Worth ozone nonattainment area. New §117.1125(a) and (b)
incorporate the rule language in the existing §117.121(a) and
(b). In addition, the new §117.1125(a) omits the provision in
the existing §117.121(a)(4) because the Engineering Services
Team no longer exists within the TCEQ.

Section 117.1135, Initial Demonstration of Compliance

The commission adopts a new §117.1135 that incorporates the
requirements in the existing §117.111, relating to initial demon-
stration of compliance, applicable to the Dallas-Fort Worth ozone
nonattainment area.

Section 117.1140, Continuous Demonstration of Compliance

The commission adopts a new §117.1140 that incorporates
the rule language in existing §117.113, relating to continuous
demonstration of compliance, applicable to the Dallas-Fort
Worth ozone nonattainment area.

New §117.1140(a) incorporates the rule language in the existing
§117.113(a), relating to NO

X
monitoring. New §117.1140(b)

incorporates the CO monitoring requirements from existing
§117.113(b). The speci�c requirements and methods in the
existing §117.113(b) appear in new §117.8120, relating to
CO monitoring, and subsequently have been omitted from
new §117.1140(b) and replaced with a reference to the new
§117.8120. Similarly, the requirements for CEMS in the existing
§117.113(c)(1) and (2) appear in the new §117.8110(a), relating
to emission monitoring system requirements for utility electric
generation sources. Therefore, the new §117.1140(c) omits the
speci�c requirements of existing §117.113(c)(1) and (2) and
references the new §117.8110(a).

New §117.1140(d) incorporates the rule language from ex-
isting §117.113(d), concerning acid rain peaking units. New
§117.1140(e) incorporates the rule language from existing
§117.113(e), concerning auxiliary boilers. In addition, for new
§117.1140(e), the commission revises the term auxiliary boiler
to auxiliary steam boiler to be consistent with the de�nition in
§117.10.

The commission adopts a new §117.1140(f) that incorporates
the requirements for PEMS from existing §117.113(f). New
§117.1140(f)(1) incorporates the rule language from existing
§117.113(f)(1). The requirements in the existing §117.113(f)(2)
- (4) appear in the new §117.8110(b), relating to emission
monitoring system requirements for utility electric generation
sources and subsequently have been omitted from the new
§117.1140(f) and replaced with a reference to §117.8110(b) in
new §117.1140(f)(2).

New §117.1140(g) - (j) incorporate the rule language applicable
to the Dallas-Fort Worth ozone nonattainment area from exist-
ing §117.113(g) - (j), respectively. New §117.1140(k) incorpo-
rates the rule language from existing §117.113(k) and (k)(1), and
new §117.1140(l) incorporates the rule language from existing
§117.113(l).

Section 117.1145, Noti�cation, Recordkeeping, and Reporting
Requirements

The commission adopts a new §117.1145 that incorporates the
rule language in the existing §117.119, relating to noti�cation,
recordkeeping, and reporting requirements, applicable to the
Dallas-Fort Worth ozone nonattainment area. New §117.1145(a)
- (e) incorporate the rule language from existing §117.119(a) -
(e). In addition, for new §117.1145(a), the commission replaces
the language "the startup and/or shutdown exemptions allowed
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under §101.222" with "the startup and/or shutdown provisions
of §101.222 . . .." The reference to exemptions is not appli-
cable to §101.222 and the change is necessary to clarify new
§117.1145(a).

Section 117.1152, Final Control Plan Procedures for Reasonably
Available Control Technology

The commission adopts a new §117.1152 that incorporates the
requirements in the existing §117.115, relating to �nal control
plan procedures for RACT, applicable to the Dallas-Fort Worth
ozone nonattainment area. New §117.1152(a), (b), and (c) in-
corporate the rule language from existing §117.115(a), (b) and
(d), respectively. In addition, the commission revises the sec-
tion title reference in new §117.1152(a)(2)(B) to reference the
correct title "Alternative System-Wide Emission Speci�cations."
Also, the commission omits the existing §117.115(c), relating to
electronic submission and formatting requirements for the con-
trol plan, from the new §117.1152. Existing §117.115 and new
§117.1152 specify the content requirements for the control plan.
Therefore, a mandatory format for the control plan information is
not necessary.

Section 117.1154, Final Control Plan Procedures for Attainment
Demonstration Emission Speci�cations

The commission adopts a new §117.1154 that incorporates the
rule language in existing §117.116, relating to �nal control plan
procedures for attainment demonstration emission speci�ca-
tions, applicable to the Dallas-Fort Worth ozone nonattainment
area.

Section 117.1156, Revision of Final Control Plan

The commission adopts a new §117.1156 that incorporates the
requirements in the existing §117.117, relating to revision of �nal
control plan, applicable to the Dallas-Fort Worth ozone nonat-
tainment area.

DIVISION 3, HOUSTON-GALVESTON-BRAZORIA OZONE
NONATTAINMENT AREA UTILITY ELECTRIC GENERATION
SOURCES

The commission adopts a new Chapter 117, Subchapter C, Di-
vision 3, entitled Houston-Galveston-Brazoria Ozone Nonattain-
ment Area Utility Electric Generation Sources, that incorporates
the provisions in existing Chapter 117, Subchapter B, Division
1 applicable to utility electric generation sources in the Hous-
ton-Galveston-Brazoria ozone nonattainment area.

Section 117.1200, Applicability

The commission adopts a new §117.1200, that incorporates
the provisions in the existing §117.101, relating to applica-
bility, applicable to the Houston-Galveston-Brazoria ozone
nonattainment area. New §117.1200(a) incorporates the rule
language in the existing §117.101(a) and (a)(1) - (4). The list
of applicable units in existing §117.101(a)(1) - (4), including
utility boilers, auxiliary steam boilers, stationary gas turbines,
and duct burners used in turbine exhaust ducts, is incorporated
into the new §117.1200(a). New §117.1200(a)(1) and (2) in-
corporate the language regarding owners or operators of the
applicable units. New §117.1200(a)(1) incorporates the rule
language from existing §117.101(a) concerning the applicabil-
ity related to units owned or operated by a municipality or a
PUC-regulated utility. In addition, the commission adopts a new
§117.1200(a)(2) concerning the applicability of the division to
electric power generating systems owned or operated by an
electric cooperative, independent power producer, municipality,

river authority, or public utility. As indicated elsewhere in this
preamble, this change is intended to clarify the applicability of
the rule and does not expand the applicability of the rule. Based
on comments received and as discussed elsewhere in this
preamble, independent power producers were removed from
adopted §117.1200(a)(2) to avoid a potential expansion in the
applicability. The commission adopts a new §117.1200(b) that
incorporates the rule language in existing §117.101(b).

Section 117.1203, Exemptions

The commission adopts a new §117.1203 that incorporates the
exemptions in the existing §117.103, relating to exemptions
for utility electric generation sources in ozone nonattainment
areas, applicable to the Houston-Galveston-Brazoria ozone
nonattainment area. New §117.1203(a) - (c) incorporate the
exemptions in the existing §117.103(a) - (c). In addition, for new
§117.1203(c)(1), the commission revises the existing language
in §117.103(c)(1) to expand the provisions relating to emergency
fuel oil �ring exemptions to emergency operating conditions
declared by the Southeastern Electric Reliability Council and to
remove reference to the Southwest Power Pool. This change is
necessary because the Southeastern Electric Reliability Coun-
cil area does overlap the Houston-Galveston-Brazoria ozone
nonattainment area. The Southwest Power Pool area does not
apply to the Houston-Galveston-Brazoria ozone nonattainment
area.

Section 117.1205, Emission Speci�cations for Reasonably Avail-
able Control Technology (RACT)

The commission adopts a new §117.1205 that incorporates the
speci�cations in the existing §117.105, relating to emission spec-
i�cations for RACT, applicable to the Houston-Galveston-Brazo-
ria ozone nonattainment area. The commission adopts a new
§117.1205(a) - (l) that incorporates the rule language in the ex-
isting §117.105(a) - (l).

The commission adopts a new equation in §117.1205(d) that
incorporates the existing equation for calculating the rolling
24-hour heat input weighted average emission speci�cation in
the existing §117.105(d). The new equation in §117.1205(d)
presents the equation in a format consistent with other �gures
in Chapter 117 and provides a written description of all the
terms used in the equation. In addition, for new §117.1205(e),
the commission uses the term auxiliary steam boilers as op-
posed to auxiliary boilers used in the existing language to be
consistent with the de�nition in §117.10. For new §117.1205(i),
the commission changes the word "ten" to the numeral "10"
regarding the MW rating for stationary gas turbines subject to
the CO emission speci�cation in new §117.1205(i). Finally,
new §117.1205(l) incorporates the rule language from existing
§117.105(l) and (l)(3).

Section 117.1210, Emission Speci�cations for Attainment
Demonstration

The commission adopts a new §117.1210 that incorporates
the rule language in the existing §117.106, relating to emission
speci�cations for attainment demonstrations, applicable to the
Houston-Galveston-Brazoria ozone nonattainment area. A
new §117.1210(a) incorporates the speci�cations in the exist-
ing §117.106(c). The catchline is also changed to "Emission
speci�cations for the Mass Emission Cap and Trade Program"
to more accurately re�ect the purpose of the emission spec-
i�cations in combination with the MECT Program in Chapter
101, Subchapter H, Division 3. New §117.1210(b) incorporates
the rule language concerning related emissions in the existing
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§117.106(d). In addition, for new §117.1210(b)(2), the commis-
sion changes the emissions speci�cation for ammonia from the
word "ten" to the numeral "10." Consistent with EPA guidance,
the commission normally enforces emission test and monitoring
results to the same signi�cant �gures as the emission spec-
i�cations. Using the numeral "10" for the ammonia emission
speci�cation will ensure consistent enforcement of the emission
speci�cation.

Finally, the commission adopts a new §117.1210(c) and (c)(1)
- (4), relating to compliance �exibility, that incorporates the rule
language in the existing §117.106(e) and (e)(2) - (4).

Section 117.1215, Alternative System-Wide Emission Speci�ca-
tions

The commission adopts a new §117.1215 that incorporates the
rule language in the existing §117.107, relating to alternative
system-wide emission speci�cations, applicable to the Houston-
Galveston-Brazoria ozone nonattainment area.

The commission adopts new §117.1215(a) - (e) that incorporate
the rule language in the existing §117.107(a) - (e). In addition,
for new §117.1215, the commission revises language in existing
§117.107 referencing system-wide emission limit or system-wide
emission limitation to specify system-wide emission speci�ca-
tion. These changes are to provide consistency and clarity in
new §117.1215 and to be consistent with the section title and the
change to the de�nition of system-wide emission limit in §117.10
discussed previously in this preamble.

New §117.1215(d) incorporates the rule language from exist-
ing §117.107(d). In addition, existing §117.107(d)(1) and (2)
include required calculations written in paragraph form rather
than in equation form. The commission is reformatting the cal-
culations in a mathematical formula rather than the paragraph
form to present the equations in a format consistent with other
equations in Chapter 117 and provide a written description of all
the terms used in the equation. The new equations are identi-
cal in content to the existing required calculations in paragraph
form. The new equation in §117.1215(d)(1) incorporates the
calculation for allowable system-wide NO

X
emission speci�ca-

tion for each affected utility boiler in the existing §117.107(d)(1).
The new equations in §117.1215(d)(2) incorporate the calcula-
tion for the allowable NO

X
emission rate for each affected sta-

tionary gas turbine in the existing §117.107(d)(2) as well as the
existing equation for the in-stack NO

X
concentration term in the

existing §117.107(d)(2).

The commission adopts a new §117.1215(e) that incorporates
the rule language in the existing §117.107(e). In addition, for
new §117.1215(e), the commission uses the term system-wide
as opposed to plant-wide that is used in the existing language to
be consistent with the section.

Section 117.1220, System Cap

The commission adopts a new §117.1220 that incorporates the
rule language in the existing §117.108, relating to system cap,
applicable to the Houston-Galveston-Brazoria ozone nonattain-
ment area.

The commission adopts a new §117.1220(a) - (k) that incor-
porates the rule language in the existing §117.108(a) - (k).
For new §117.1220(b), the commission revises the language
in existing §117.108(b) that speci�es "that would otherwise
be subject to the NO

X
emission rates of §117.106 . . .." New

§117.1220(b) speci�es "that is subject to §117.1210(a) . .
.." As previously discussed in this preamble, this change is

necessary to clarify the commission’s intent regarding units
subject to the MECT Program. In addition, the commission
adopts new equations in §117.1220(c) that incorporate the
equations in existing §117.108(c) and present the equations in
a format consistent with other equations in Chapter 117. The
new equations in §117.1220(c) include only the information
applicable to the Houston-Galveston-Brazoria ozone nonattain-
ment area. The new equation in §117.1220(c)(1) incorporates
the equation for the rolling 30-day average emission cap in the
existing §117.108(c)(1). The new equation in §117.1220(c)(2)
incorporates the equation for the maximum daily emission cap
in the existing §117.108(c)(2). The commission adopts a new
§117.1220(k) that incorporates the requirements of the existing
§117.108(k). The new §117.1220(k) changes source cap to
system cap to be consistent with the section. Also, for new
§117.1220(k), the commission replaces the term upset period
with the language "emissions event, as de�ned in §101.1 of this
title (relating to De�nitions) . . .." This change is necessary to
update the rule to current terminology used by the commission.

The commission adopts a new §117.1220(l), relating to the use
of emissions credits, that incorporates the rule language from
existing §117.109, System Cap Flexibility. New §117.1220(m),
relating to the sale and transfer of an electric generating system,
incorporates the rule language from existing §117.110, Change
of Ownership-System Cap.

Section 117.1225, Alternative Case Speci�c Speci�cations

The commission adopts a new §117.1225 that incorporates the
rule language in the existing §117.121, relating to alternative
case speci�c speci�cations, applicable to the Houston-Galve-
ston-Brazoria ozone nonattainment area. New §117.1225(a)
and (b) incorporate the rule language in the existing §117.121(a)
and (b). In addition, the new §117.1225(a) omits the provision in
the existing §117.121(a)(4) because the Engineering Services
Team no longer exists within the TCEQ.

Section 117.1235, Initial Demonstration of Compliance

The commission adopts a new §117.1235 that incorporates
the rule language in the existing §117.111, relating to initial
demonstration of compliance, applicable to the Houston-Galve-
ston-Brazoria ozone nonattainment area.

Section 117.1240, Continuous Demonstration of Compliance

The commission adopts a new §117.1240 that incorporates
the rule language and requirements applicable to the Hous-
ton-Galveston-Brazoria ozone nonattainment area from existing
§117.113, relating to initial demonstration of compliance, as well
as the rule language and requirements from existing §117.114.

New §117.1240(a) incorporates the rule language in the existing
§117.113(a), relating to NO

X
monitoring. New §117.1240(b)

incorporates the CO monitoring requirements from existing
§117.113(b). The speci�c requirements and methods in the
existing §117.113(b) appear in the new §117.8120, relating
to CO monitoring, and subsequently have been omitted from
new §117.1240(b) and replaced with a reference to the new
§117.8120.

New §117.1240(c) incorporates the rule language and ammo-
nia monitoring requirements in existing §117.114(a)(4). The new
§117.1240(c) speci�es that the owner or operator of units sub-
ject to the ammonia emission limits in the new §117.1210(b)(2)
shall comply with the ammonia monitoring requirements of the
new §117.8130. The speci�c ammonia monitoring procedures
in existing §117.114(a)(4) are incorporated in new §117.8130.
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The requirements for CEMS in the existing §117.113(c)(1) and
(2) appear in the new §117.8110(a), relating to emission monitor-
ing system requirements for utility electric generation sources.
Therefore, the new §117.1240(d) omits the speci�c require-
ments of existing §117.113(c)(1) and (2). New §117.1240(d)(1)
refers to the new §117.8110(a) for CEMS requirements ap-
plicable to units subject to the RACT emission speci�cations
of new §117.1205. New §117.1240(d)(2) incorporates the
CEMS requirements for units subject to the emission speci�-
cations for attainment demonstration in new §117.1210. New
§117.1240(d)(2)(A) references the new §117.8110(a) and new
§117.1240(d)(2)(B) - (D) incorporate the existing rule language
and CEMS requirements in existing §117.113(c)(3) that are
speci�c to the Houston-Galveston-Brazoria ozone nonattain-
ment area. New §117.1240(e) incorporates the rule language
from existing §117.113(d), concerning acid rain peaking units.
New §117.1240(f) incorporates the rule language from existing
§117.113(e), concerning auxiliary boilers. In addition, for new
§117.1240(f), the commission revises the term auxiliary boiler
to auxiliary steam boiler to be consistent with the de�nition in
§117.10.

New §117.1240(g) that incorporates the requirements for PEMS
from existing §117.113(f). New §117.1240(g)(1) incorporates the
rule language from existing §117.113(f)(1). The requirements in
the existing §117.113(f)(2) - (4) appear in the new §117.8110(b),
relating to emission monitoring system requirements for utility
electric generation sources, and subsequently have been omit-
ted from the new §117.1240(g) and replaced with a reference to
§117.8110(b) in new §117.1240(g)(2).

New §117.1240(h) - (m) incorporate the rule language applicable
to the Houston-Galveston-Brazoria ozone nonattainment area
from existing §117.113(g) - (l), respectively. New §117.1240(n)
incorporates the rule language from existing §117.114(b), and
new §117.1240(o) incorporates the rule language from existing
§117.114(c). In addition, for new §117.1240(o), the commission
adds language to specify "The owner or operator of units sub-
ject to §117.1210(a) of this title shall comply with the following."
This change is necessary because the provisions of §117.114(c)
only apply to sources subject to existing §117.106(c) and new
§117.1210(a).

The provisions in existing §117.114(a)(1) - (3), concerning moni-
toring requirements for NO

X
, CO, and totalizing fuel �ow meters,

are redundant with existing requirements in §117.113 and new
§117.1240. Therefore, existing §117.114(a)(1) - (3) are not in-
corporated in the new §117.1240. Rule language from exist-
ing §117.114(a)(4)(E), concerning recordkeeping for ammonia
monitoring, is to be incorporated in new §117.1245, Noti�cation,
Recordkeeping, and Reporting Requirements, to consolidate the
recordkeeping requirements in the appropriate section.

Section 117.1245, Noti�cation, Recordkeeping, and Reporting
Requirements

The commission adopts a new §117.1245 that incorporates the
rule language in the existing §117.119, relating to noti�cation,
recordkeeping, and reporting requirements, applicable to the
Houston-Galveston-Brazoria ozone nonattainment area. New
§117.1245(a) - (e) incorporate the requirements in the existing
§117.119(a) - (e). In addition, for new §117.1245(a), the com-
mission replaces the language "the startup and/or shutdown
exemptions allowed under §101.222" with "the startup and/or
shutdown provisions of §101.222 . . .." The reference to exemp-
tions is not applicable to §101.222 and the change is necessary
to clarify new §117.1245(a). Finally, new §117.1245(e)(8)

incorporates the recordkeeping requirement of the existing
§117.114(a)(5)(E) associated with ammonia monitoring require-
ments.

Section 117.1252, Final Control Plan Procedures for Reasonably
Available Control Technology

The commission adopts a new §117.1252 that incorporates the
requirements in the existing §117.115, relating to �nal control
plan procedures for RACT, applicable to the Houston-Galveston-
Brazoria ozone nonattainment area. New §117.1252(a), (b), and
(c) incorporate the rule language from existing §117.115(a), (b)
and (d), respectively. In addition, the commission omits the exist-
ing §117.115(c), relating to electronic submission and formatting
requirements for the control plan, from the new §117.1252. Ex-
isting §117.115 and new §117.1252 specify the content require-
ments for the control plan. Therefore, a mandatory format for the
control plan information is not necessary.

Section 117.1254, Final Control Plan Procedures for Attainment
Demonstration Emission Speci�cations

The commission adopts a new §117.1254 that incorporates the
rule language in the existing §117.116, relating to �nal control
plan procedures for attainment demonstration emission spec-
i�cations, applicable to the Houston-Galveston-Brazoria ozone
nonattainment area. New §117.1254(a) incorporates the rule
language from existing §117.116(a). New §117.1254(a)(1)(A)
incorporates the existing §117.116(a)(1)(D), and replaces
the existing §117.116(a)(1)(A). New §117.1254(a)(1)(B) and
(C) incorporate the existing §117.116(a)(1)(B) and (D). New
§117.1254(a)(2) - (5) incorporate rule language from the exist-
ing §117.116(a)(2) - (5), respectively. Finally, the commission
adopts new §117.1254(b) and (c) that incorporate the rule
language from existing §117.116(b) and (c), respectively.

Section 117.1256, Revision of Final Control Plan

The commission adopts a new §117.1256 that incorporates the
requirements in the existing §117.117, relating to revision of �-
nal control plan, applicable to the Houston-Galveston-Brazoria
ozone nonattainment area.

DIVISION 4, DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA UTILITY ELECTRIC GENERATION
SOURCES

The commission adopts a new Chapter 117, Subchapter C, Di-
vision 4, entitled Dallas-Fort Worth Eight-Hour Ozone Nonat-
tainment Area Utility Electric Generation Sources, that includes
new rules applicable to utility electric generation sources in the
Dallas-Fort Worth eight-hour ozone nonattainment area. These
new rules are one part of the commission’s Dallas-Fort Worth
eight-hour ozone attainment demonstration and are necessary
for the area to demonstrate attainment.

Section 117.1300, Applicability

New §117.1300, concerning applicability, identi�es the facilities
and unit types in the Dallas-Fort Worth eight-hour ozone nonat-
tainment area that are subject to this rule. Subsection (a) speci-
�es that the division applies to utility boilers, auxiliary steam boil-
ers, stationary gas turbines, and duct burners used in turbine ex-
haust ducts used in an electric power generating system that is
owned or operated by a municipality or a PUC-regulated utility, or
any of their successors, regardless of whether the successor is a
municipality or is regulated by the PUC, or is owned or operated
by an electric cooperative, municipality, river authority, or public
utility operating in the Dallas-Fort Worth eight-hour ozone nonat-
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tainment area. Based on comments received and as discussed
elsewhere in this preamble, independent power producers were
removed from adopted §117.1300(a)(2) to avoid a potential ex-
pansion in the applicability.

Subsection (b) speci�es that the provisions of the rule are ap-
plicable for the life of each affected unit within an electric power
generating system or until the rule, or sections of the rule that
are applicable to an affected unit, are rescinded.

Section 117.1303, Exemptions

New §117.1303 speci�es the unit types and conditions that
qualify for exemption from the speci�cations of the rule. New
§117.1303(a), concerning exemptions from emission speci�ca-
tions for attainment demonstration, speci�es the units exempt
from the provisions of §117.1310 and §117.1340, except as
may be speci�ed in §117.1340(i) or (j). Units exempted include
any new auxiliary steam boiler or stationary gas turbines placed
into service after November 15, 1992, any auxiliary steam
boiler with an annual heat input less than or equal to 2.2(1011)
British thermal units per year, or stationary gas turbines and
engines used solely to power other engines or gas turbines
during startups or that are demonstrated to operate less than
850 hours per year, based on a rolling 12-month average.

New §117.1303(b) speci�es the exemptions for emergency
fuel oil �ring conditions. New §117.1303(b)(1) speci�es that
the emissions speci�cations of §117.1310 of this title do not
apply during an emergency operating condition declared by the
Electric Reliability Council of Texas, or any other emergency
operating condition that necessitates oil �ring. All �ndings
that emergency operating conditions exist are subject to the
approval of the executive director.

New §117.1303(b)(2) requires the owner or operator of an af-
fected unit to provide the executive director, and any local air
pollution control agency having jurisdiction, verbal noti�cation as
soon as possible but no later than 48 hours after declaration of
the emergency. Verbal noti�cation must identify the anticipated
date and time oil �ring will begin, duration of the emergency pe-
riod, affected oil-�red equipment, and quantity of oil to be �red in
each unit, and must be followed by written noti�cation contain-
ing this information no later than �ve days after declaration of the
emergency.

New §117.1303(b)(3) speci�es that the owner or operator shall
provide �nal written noti�cation, as soon as possible but no later
than two weeks after the termination of emergency fuel oil �r-
ing, to the executive director and any local air pollution control
agency having jurisdiction. Final written noti�cation must iden-
tify the actual dates and times that oil �ring began and ended,
duration of the emergency period, affected oil-�red equipment,
and quantity of oil �red in each unit.

Section 117.1310, Emission Speci�cations for Eight-Hour Attain-
ment Demonstration

The commission adopts a new section §117.1310 that speci�es
the emission speci�cations for eight-hour attainment demon-
stration. The new §117.1310(a) establishes NO

X
emissions

speci�cations for units in the Dallas-Fort Worth eight-hour
ozone nonattainment area that are subject to this rulemaking.
In addition, emission speci�cations for RACT from existing
§117.105 are adopted to satisfy RACT requirements for auxil-
iary steam boilers and stationary gas turbines in the Dallas-Fort
Worth eight-hour ozone nonattainment area.

New §117.1310(a)(1)(A) establishes an emission speci�cation
of 0.06 lb/MMBtu heat input from utility boilers that are part of a
small utility system, as de�ned in §117.10. New subparagraph
(B) establishes a NO

X
emission speci�cation of 0.033 lb/MMBtu

heat input for utility boilers that are part of a large utility system,
as de�ned in §117.10. The averaging times for both of these
emission speci�cations are on a rolling 24-hour average basis
during the months of March through October of each calendar
year, and on a rolling 30-day average basis during the months
of November, December, January, and February of each calen-
dar year. In addition, in subparagraph (C) the commission is
adopting a new output or ef�ciency-based emission speci�ca-
tion of 0.50 pounds per megawatt-hour output on an annual av-
erage basis. Based on comments received and discussed in
detail elsewhere in this preamble, the commission has created
an additional subparagraph §117.1310(a)(1)(D) to provide the
option of a system-wide heat input weighted average for utility
boilers that are part of a large utility system for compliance with
the 0.033 lb/MMBtu emission speci�cation. New clause (i) spec-
i�es that the system-wide heat input weighted average is based
on a rolling 168-hour (seven day) average calculated for each
hour during which fuel was combusted in any unit in the system.
New §117.1310(a)(1)(D)(ii) provides an equation for determin-
ing the system-wide heat input weighted average. The equa-
tion calculates the heat input weighted average based on the
hourly average NO

X
lb/MMBtu for each utility boiler multiplied by

that boiler’s hourly average heat input in MMBtu/hr, then sum-
ming these products for all boilers in the system to calculate total
NO

X
emissions in pounds per hour. The total NO

X
emissions in

pounds per hour is divided by the total system-wide heat input
in MMBtu/hr to determine the system-wide heat input weighted
average NO

X
in lb/MMBtu on an hourly basis.

New §117.1310(a)(2) speci�es emission speci�cations for aux-
iliary steam boilers. Subparagraph (A) establishes an emission
speci�cation of 0.26 lb/MMBtu heat input on a rolling 24-hour
average and 0.20 lb/MMBtu heat input on a 30-day rolling aver-
age while �ring natural gas or a combination of natural gas and
waste oil. Subparagraph (B) establishes an emission speci�ca-
tion of 0.30 lb/MMBtu heat input on a rolling 24-hour averaging
period while �ring fuel oil only. The heat input weighted average
of the applicable emission speci�cations speci�ed in subpara-
graphs (A) and (B) on a rolling 24-hour averaging period while
�ring a mixture of natural gas and fuel oil is speci�ed in subpara-
graph (C). New subparagraph (C) also speci�es the equation
for calculating the emission speci�cation while �ring both natu-
ral gas and fuel oil. Also, for each auxiliary steam boiler that is
an affected facility as de�ned by New Source Performance Stan-
dards (NSPS) 40 CFR Part 60, Subparts D, Db, or Dc, the appli-
cable NSPS NO

X
emission limit applies, unless the boiler is also

subject to a more stringent permit emission limit, in which case
the more stringent emission limit applies. Each auxiliary steam
boiler subject to an emission speci�cation under this subpara-
graph is not subject to the emission speci�cations of the sub-
paragraphs of this paragraph. These emission speci�cations are
identical to the current emission speci�cations for auxiliary steam
boilers regulated under existing §117.105, concerning emission
speci�cations for RACT, and the equation in subparagraph (C)
is identical to the equation provided in existing §117.105 for cal-
culating the emission speci�cation while �ring both natural gas
and fuel oil.

New §117.1310(a)(3) speci�es emission speci�cations for sta-
tionary gas turbines. New subparagraph (A) establishes two
emission speci�cations for stationary gas turbines with a MW rat-
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ing greater than or equal to 30 MW and an annual electric output
in megawatt-hr (MW-hr) of greater than or equal to the product of
2,500 hours and the MW rating of the unit. A NO

X
emission spec-

i�cation of 42 ppmv at 15% O
2
, dry basis, on a block one-hour

average, is for stationary gas turbines while �ring natural gas,
and an emission speci�cation of 65 ppmv at 15% O

2
, dry basis, is

for stationary gas turbines while �ring fuel oil. Subparagraph (B)
establishes emission speci�cations for stationary gas turbines
used for peaking service with an annual electric output in MW-hr
of less than the product of 2,500 hours and the MW rating of
the unit. The NO

X
emission speci�cations under subparagraph

(B) are 0.20 lb/MMBtu heat input, on a block one-hour average,
while �ring natural gas, and 0.30 lb/MMBtu heat input while �ring
fuel oil. These emission speci�cations are identical to the current
RACT emission speci�cations for stationary gas turbines regu-
lated under existing §117.105.

New §117.1310(b) establishes emission speci�cations of related
emissions. For utility boilers or auxiliary steam boilers, a CO limit
of 400 ppmv at 3.0% O

2
, dry (or alternatively, 0.30 lb/MMBtu heat

input for gas-�red units and 0.31 lb/MMBtu heat input for oil-�red
units), based on a one-hour average for units not equipped with a
CEMS or PEMS for CO or a rolling 24-hour averaging period for
units equipped with CEMS or PEMS for CO. For any stationary
gas turbine with a MW rating greater than or equal to 10 MW,
§117.1310(b) establishes a CO emission speci�cation of 132
ppmv at 15% O

2
, dry basis. Section 117.1310(b)(2) speci�es am-

monia emission speci�cations for units that inject urea or ammo-
nia into the exhaust stream for NO

X
control, of 10 ppmv, at 3.0%

O
2
, dry, for boilers and 15% O

2
, dry, for stationary gas turbines

(including duct burners used in turbine exhaust ducts), based on
a block one-hour averaging period for units not equipped with a
CEMS or PEMS for ammonia. Units not subject to the ammonia
emission speci�cation in §117.1310(b)(2)(A) are limited to a 20
ppmv ammonia emission speci�cation under subparagraph (B),
based on a block one-hour averaging period. This 20 ppmv am-
monia emission speci�cation is consistent with the current am-
monia emission speci�cation from existing §117.105 for RACT.

New §117.1310(c), concerning compliance �exibility, speci�es
that an owner or operator may use §117.9800 to comply with the
NO

X
emission speci�cations of this section. The subsection also

speci�es that §117.1325 is not an applicable method of compli-
ance with the NO

X
emission speci�cations for this section. An

owner or operator may petition the executive director for an al-
ternative to the CO or ammonia speci�cations of §117.1310 in
accordance with §117.1325.

Section 117.1325, Alternative Case Speci�c Speci�cations

New §117.1325 speci�es that where a person can demonstrate
that an affected unit cannot attain the applicable CO or ammo-
nia emission speci�cations of §117.1310(b), the executive direc-
tor may approve emission speci�cations different from the CO
or ammonia speci�cations in §117.1310(b) for that unit. Section
117.1325(a) speci�es that the executive director shall consider
on a case-by-case basis the technological and economic circum-
stances of the individual unit, shall determine that such speci�-
cations are the result of the lowest emission limitation the unit is
capable of meeting after the application of controls to meet the
NO

X
emission speci�cations of §117.1310, as applicable, and in

determining whether to approve alternative emission speci�ca-
tions, may take into consideration the ability of the plant where
the unit is located to meet emission speci�cations through sys-
tem-wide averaging at maximum capacity.

New §117.1325(b) speci�es that any owner or operator affected
by the executive director’s decision to deny an alternative case
speci�c emission speci�cation may �le a motion to overturn the
executive director’s decision. New subsection (b) also speci�es
that the requirements of §50.139 apply and that executive di-
rector approval does not necessarily constitute satisfaction of all
federal requirements nor eliminate the need for EPA approval in
some cases.

Section 117.1335, Initial Demonstration of Compliance

New §117.1335 speci�es the procedures for the initial demon-
stration of compliance for owners or operators of units subject to
the rule. Section 117.1335(a) speci�es that the owner or opera-
tor shall test for NO

X
, CO, and O

2
emissions. Also, for units that

inject urea or ammonia into the exhaust stream for NO
X

control,
the owner or operator must test for ammonia emissions. Testing
must be performed in accordance with the schedules speci�ed
in new §117.9130.

Section 117.1335(b) speci�es that the tests required by subsec-
tion (a) must be used for determination of initial compliance with
the emission speci�cations. Test results must be reported in the
units of the applicable emission speci�cations and averaging pe-
riods. If compliance testing is based on 40 CFR Part 60, Appen-
dix A reference methods, the report must contain the information
speci�ed in new §117.8010.

New §117.1335(c) speci�es that CEMS or PEMS required by
new §117.1340 must be installed and operational before testing
under subsection (a). Veri�cation of operational status must, at
a minimum, include completion of the initial monitor certi�cation
and the manufacturer’s written requirements or recommenda-
tions for installation, operation, and calibration of the device.

New §117.1335(d) speci�es initial compliance with the emission
speci�cations for units operating with CEMS or PEMS in accor-
dance with §117.1340 must be demonstrated after monitor cer-
ti�cation testing using the NO

X
CEMS or PEMS. Paragraphs (1)

- (5) specify the proper monitoring procedures to be followed for
the different averaging times and units speci�ed in the emission
speci�cations of §117.1310.

Section 117.1340, Continuous Demonstration of Compliance

New §117.1340 details the operating, monitoring, and testing re-
quired by owners and operators of units subject to the emissions
speci�cations of §117.1310 in order to demonstrate continuous
compliance.

New §117.1340(a) requires the owner or operator of each unit
subject to the emission speci�cations of this division to install,
calibrate, maintain, and operate a CEMS, PEMS, or other sys-
tem speci�ed in §117.1340, to measure NO

X
on an individual ba-

sis. Each NO
X

monitor (CEMS or PEMS) is subject to the RATA
relative accuracy requirements of 40 CFR Part 75, Appendix B,
Figure 2, except the concentration options (ppmv and lb/MMBtu)
do not apply. Under subsection (a), each NO

X
monitor must meet

either the relative accuracy percent requirement of 40 CFR Part
75, Appendix B, Figure 2, or an alternative relative accuracy re-
quirement of ± 2.0 ppmv from the reference method mean value.

New §117.1340(b), concerning CO monitoring, speci�es the
owner or operator shall monitor CO exhaust emissions from
each unit subject to the emission speci�cations of §117.1310,
using one or more of the methods speci�ed in §117.8120.
New §117.1340(c) requires the owner or operator of units
that are subject to the ammonia emission speci�cation of new
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§117.1310(b)(2)(A) to comply with the ammonia monitoring
requirements of new §117.8130.

New §117.1340(d), concerning CEMS requirements, speci�es
that the owner or operator of any CEMS used to meet a pollu-
tant monitoring requirement of §117.1340 shall comply with the
requirements of §117.8110(a).

New §117.1340(e) provides alternatives for NO
X

monitoring for
acid rain peaking units, as de�ned in 40 CFR §72.2, which are
consistent with the alternatives of existing §117.113(d). New
§117.1340(f) provides alternative NO

X
monitoring provisions for

auxiliary steam boilers. The owner or operator of each auxiliary
steam boiler must either install, calibrate, maintain, and operate
a CEMS in accordance with new §117.1340, or comply with the
appropriate (considering boiler maximum rated capacity and an-
nual heat input) industrial boiler monitoring requirements of new
§117.440.

New §117.1340(g) details the requirements for any PEMS used
to meet a pollutant monitoring requirement of this section. The
required PEMS and fuel �ow meters must be used to demon-
strate continuous compliance with the emission speci�cations.
The PEMS must predict the pollutant emissions in the units of
the applicable emission speci�cation, and must meet the require-
ments of new §117.8110(b).

New §117.1340(h), regarding stationary gas turbine monitoring,
speci�es the owner or operator of each stationary gas turbine
subject to the emission speci�cations of §117.1310 of this title,
instead of monitoring emissions in accordance with the moni-
toring requirements of 40 CFR Part 75, may comply with the
following monitoring requirements. For stationary gas turbines
rated less than 30 MW or peaking gas turbines that use steam
or water injection to comply with the emission speci�cations of
new §117.1310(a)(3), the owner or operator may either install,
calibrate, maintain and operate a CEMS or PEMS in compliance
with §117.1340, or install, calibrate, maintain, and operate a con-
tinuous monitoring system, accurate to within 5%, to monitor and
record the average hourly fuel and steam or water consumption.
The steam-to-fuel or water-to-fuel ratio monitoring data must be
used for demonstrating continuous compliance with the applica-
ble emission speci�cation of §117.1310. For stationary gas tur-
bines subject to the emission speci�cations of §117.1310 of this
title, the owner or operator may install, calibrate, maintain and
operate a CEMS or PEMS in compliance with §117.1340.

New §117.1340(i), concerning totalizing fuel �ow meters, spec-
i�es the owner or operator of units listed in subsection (i) shall
install, calibrate, maintain, and operate totalizing fuel �ow me-
ters to individually and continuously measure the gas and liquid
fuel usage. A computer that collects, sums, and stores electronic
data from continuous fuel �ow meters is an acceptable totalizer.
In lieu of installing a totalizing fuel �ow meter on a unit, an owner
or operator may opt to assume fuel consumption at maximum
design fuel �ow rates during hours of the unit’s operation. The
units that the totalizing fuel �ow meter requirements of subsec-
tion (i) apply to include any unit subject to the emission speci�ca-
tions of §117.1310, any stationary gas turbine with a MW rating
greater than or equal to 1.0 MW operated more than 850 hours
per year and any unit claimed exempt from the emission spec-
i�cations of using the low annual capacity factor exemption of
§117.1303(a)(2).

New §117.1340(j) speci�es the owner or operator of any sta-
tionary gas turbine using the exemption of §117.1303(a)(3) shall
record the operating time with an elapsed run time meter.

New §117.1340(k), concerning monitoring for output-based NO
X

emission speci�cation, is a new eight-hour monitoring require-
ment detailing the monitoring required for the owner or opera-
tor of any unit that complies with the optional output-based NO

X

emission speci�cation in new §117.1310(a)(1)(C). The subsec-
tion requires the owner or operator to install, calibrate, maintain,
and operate a system to continuously monitor, at least once ev-
ery 15 minutes, and record the gross energy production of the
unit in megawatt-hours (MW-hr). In addition, for each hour of
operation, the owner or operator shall determine the total mass
emission of NO

X
, in pounds, from the unit using the NO

X
moni-

toring requirements of §117.1340(a) and the fuel monitoring re-
quirements of §117.1340(i). The owner or operator shall also, for
each hour of operation, calculate and record the NO

X
emissions

in pounds per megawatt-hour.

New §117.1340(l), concerning loss of exemption, speci�es the
requirements for owners or operators of units claimed exempt
under new §117.1303(a)(2) or (3) that have lost exemption status
because the applicable limit is exceeded.

New §117.1340(m), concerning data used for compliance, spec-
i�es that, after the initial demonstration of compliance required
by new §117.1335, the methods required in new §117.1340 must
be used for demonstrating continuous compliance with the emis-
sion speci�cations in new §117.1310.

Section 117.1345, Noti�cation, Recordkeeping, and Reporting
Requirements

New §117.1345 speci�es the noti�cation, recordkeeping, and re-
porting requirements for owners or operators of units subject to
the emission speci�cations of §117.1310.

New §117.1345(a), concerning startup and shutdown records,
speci�es that for units subject to the startup and/or shutdown
provisions of §101.222 of this title (relating to Demonstrations),
hourly records must be made of startup and/or shutdown events
and maintained for a period of at least two years. Records must
be available for inspection upon request by the executive direc-
tor, EPA, and any local air pollution control agency having juris-
diction. These records include, but are not limited to: type of
fuel burned; quantity of each type of fuel burned; gross and net
energy production in MW-hr; and the date, time, and duration of
the event.

New §117.1345(b), concerning noti�cation, speci�es the owner
or operator of a unit subject to the emission speci�cations in
§117.1310 shall submit written noti�cation to the appropriate re-
gional of�ce and any local air pollution control agency having
jurisdiction of the date of any testing or any CEMS or PEMS per-
formance evaluation conducted under §117.1335 or §117.1340
at least 15 days prior to such date.

New §117.1345(c) speci�es the owner or operator of an affected
unit shall furnish the Of�ce of Compliance and Enforcement, the
appropriate regional of�ce, and any local air pollution control
agency having jurisdiction a copy of any testing conducted un-
der §117.1335 or any CEMS or PEMS performance evaluation
conducted under §117.1340. Reports must be submitted within
60 days after completion of such testing or evaluation, and not
later than the appropriate compliance schedules speci�ed in new
§117.9130.

New §117.1345(d), concerning semiannual reports, speci�es the
owner or operator of a unit required to install a CEMS, PEMS,
or steam-to-fuel or water-to-fuel ratio monitoring system under
§117.1340 shall report in writing to the executive director on a
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semiannual basis any exceedance of the applicable emission
limitations and the monitoring system performance. All reports
must be postmarked or received by the 30th day following the
end of each calendar semiannual period. The content require-
ments for the written reports are speci�ed in new paragraphs (1)
- (5).

New §117.1345(e) speci�es the recordkeeping requirement for
the owner or operator of a unit subject to the new Subchapter
C, Division 4. Records must be kept for a period of at least
�ve years and made available for inspection upon request by
the executive director, EPA, or local air pollution control agen-
cies having jurisdiction. Operating records for each unit must
be recorded and maintained at a frequency equal to the applica-
ble emission speci�cation averaging period, or for units claimed
exempt from the emission speci�cations based on low annual
capacity factor, monthly. New paragraph (1) requires records of
emission rates in units of the applicable standards. New para-
graph (2) requires records of gross energy production in MW-hr,
except for auxiliary steam boilers and as speci�ed in new para-
graph (8). Records of the quantity and type of fuel burned are
required by new paragraph (3), and the injection rate of reac-
tant chemicals (if applicable) are required by new paragraph (4).
New paragraph (5) requires records of emission monitoring data,
in accordance with §117.1340, including: speci�ed information
regarding any monitoring system malfunctions; results of certi-
�cation testing, evaluations, calibrations, checks, adjustments,
and maintenance of monitoring systems; and actual emissions or
operating parameter measurements, as applicable. New para-
graphs (6) and (7) require records of performance testing re-
sults and hours of operation, respectively. New paragraph (8)
requires additional records for any unit that the owner or oper-
ator elects to comply with the output-based emission speci�ca-
tion in §117.1310(a)(1)(C). The additional records include hourly
records of the gross energy production in MW-hr, as well as
records of hourly and annual average NO

X
emissions in lb/MW-

hr. In addition, new paragraph (8) speci�es that the averaging
period for the annual average NO

X
emissions in lb/MW-hr, for

demonstrating continuous compliance is from January 1 through
December 31 of each calendar year, beginning on January 1,
2010. This averaging period creates a temporary overlap with
the initial demonstration of compliance period in new §117.1335,
but is necessary to reset the averaging period to a calendar-year
basis.

As discussed elsewhere in this preamble, the commission
has provided an alternative system-wide heat input weighted
average emission speci�cation in §117.1310(a)(1)(D). A new
§117.1345(e)(9) is adopted to specify the recordkeeping re-
quirements for owners or operators of large utility systems that
elect to use the alternative system-wide heat input weighted
average emission speci�cation. New subparagraphs (A) and
(B) require hourly records of the average NO

X
emissions in

lb/MMBtu and average heat input in MMBtu/hr for each utility
boiler in the system. New subparagraph (C) requires hourly
records of the system-wide heat input weighted average NO

X

emissions in lb/MMBtu. New subparagraph (D) requires hourly
records of the rolling 168-hour average of the system-wide heat
input weighted average NO

X
emission in lb/MMBtu.

Section 117.1350, Initial Control Plan Procedures

New §117.1350 requires the owner or operator of any unit in the
Dallas-Fort Worth eight-hour ozone nonattainment area that is
subject to new §117.1310 to submit an initial control plan. New
subsection (a) requires the control plan to include a list of all

combustion units at the account that are listed in §117.1310.
For each unit, the list must include the maximum rated capacity,
anticipated annual capacity factor, estimated or measured NO

X

emission data in the units associated with the category of equip-
ment from §117.1310, the method of determination for the NO

X

emission data, the facility identi�cation number and emission
point number as submitted to the Industrial Emissions Assess-
ment Section of the commission, and the emission point number
as listed on the Maximum Allowable Emissions Rate Table of any
applicable commission permit. The list must also include identi-
�cation of all units with a claimed exemption from the emission
speci�cations in §117.1310 and the rule basis for the claimed
exemption, a list of units to be controlled and the type of control
to be applied for each unit, including an anticipated construction
schedule. For units required to install totalizing fuel �ow meters
in accordance with §117.1340, the plan must indicate whether
the devices are currently in operation, and if so, whether they
have been installed as a result of the requirements of this rule.
For units required to install CEMS or PEMS, the plan must indi-
cate whether the systems are currently in operation, and if so,
whether they have been installed as a result of the requirements
of this rule.

New subsection (b) speci�es that the initial control plan must
be submitted to the Of�ce of Compliance and Enforcement,
the appropriate regional of�ce, and the Chief Engineer’s Of�ce
by the applicable date speci�ed for initial control plans in new
§117.9130. Control plans submitted to the Chief Engineer’s
Of�ce should be submitted to the attention of the Air Quality
Planning Section.

Finally, new subsection (c) speci�es that for units located
in Dallas, Denton, Collin, and Tarrant Counties subject to
new §117.1110, the owner or operator may elect to submit
the most recent revision of the �nal control plan required by
new §117.1154 in lieu of the initial control plan required by
§117.1350(a).

Section 117.1354, Final Control Plan Procedures for Attainment
Demonstration Emission Speci�cations

New §117.1354 requires the owner or operator of utility boilers
listed in new §117.1300 at a major source of NO

X
to submit a

�nal control plan to show compliance with the requirements of
new §117.1310. The �nal control plans must be submitted to the
Of�ce of Compliance and Enforcement, the appropriate regional
of�ce, and the Chief Engineer’s Of�ce. Control plans submit-
ted to the Chief Engineer’s Of�ce should be submitted to the at-
tention of the Air Quality Planning Section. As speci�ed in new
§117.1354(a), the report must include: the methods of NO

X
con-

trol for each utility boiler; the emissions measured by testing re-
quired in §117.1335; the submittal date, and whether sent to the
Austin or the regional of�ce (or both), of any compliance stack
test or RATA report required by §117.1335 not being submitted
concurrently with the �nal compliance report; and the speci�c
rule citation for any utility boiler with a claimed exemption. New
§117.1354(b) speci�es that the report must be submitted by the
applicable date speci�ed for �nal control plans in new §117.9130.

Section 117.1356, Revision of Final Control Plan

New §117.1356 speci�es the conditions under which a revised
�nal control plan may be submitted by the owner or operator.
The revised �nal control plan may be submitted along with any
required permit applications. The section speci�es that such a
plan must adhere to the requirements and the �nal compliance
dates, and that replacement new units may be included in the
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control plan. The revision of the �nal control plan is subject to
the review and approval of the executive director.

SUBCHAPTER D, COMBUSTION CONTROL AT MINOR
SOURCES IN OZONE NONATTAINMENT AREAS

The commission adopts a new Chapter 117, Subchapter D, en-
titled Combustion Control at Minor Sources in Ozone Nonattain-
ment Areas, that incorporates the rule language from the exist-
ing Chapter 117, Subchapter D, Small Combustion Sources, Di-
vision 2, Boilers, Process Heaters, and Stationary Engines and
Gas Turbines at Minor Sources.

In addition, the commission adopts a new Subchapter D, Divi-
sion 2, entitled Dallas-Fort Worth Eight-Hour Ozone Nonattain-
ment Area Minor Sources, that includes new rule language and
requirements associated with minor sources of NO

X
in the Dal-

las-Fort Worth eight-hour ozone nonattainment area. The new
Subchapter D, Division 2 is a part of the commission’s eight-hour
ozone attainment demonstration for the Dallas-Fort Worth eight-
hour ozone nonattainment area and is necessary for the area to
demonstrate attainment.

DIVISION 1, HOUSTON-GALVESTON-BRAZORIA OZONE
NONATTAINMENT AREA MINOR SOURCES

The commission adopts a new Subchapter D, Division 1, entitled
Houston-Galveston-Brazoria Ozone Nonattainment Area Minor
Sources, that incorporates the rule language from existing Sub-
chapter D, Division 2. The existing Subchapter D, Division 2, is
only applicable in the Houston-Galveston-Brazoria ozone nonat-
tainment area.

Section 117.2000, Applicability

New §117.2000 incorporates the applicability rule language from
existing §117.471.

Section 117.2003, Exemptions

New §117.2003 incorporates the exemption rule language from
existing §117.473.

Section 117.2010, Emission Speci�cations

New §117.2010 incorporates the rule language from ex-
isting §117.475, concerning emission speci�cations. New
§117.2010(a) - (i) incorporate the rule language from ex-
isting §117.475(a) - (i), respectively. In addition, for new
§117.2010(i)(2), the commission changes the emissions spec-
i�cation for ammonia from the word "ten" to the numeral "10."
Consistent with EPA guidance, the commission normally en-
forces emission testing and monitoring results to the same
signi�cant �gures as the emission speci�cations. Using the
numeral "10" for the ammonia emission speci�cation will ensure
consistent enforcement of the emission speci�cation.

Section 117.2025, Alternative Case Speci�c Speci�cations

New §117.2025 incorporates the rule language in the existing
§117.481, relating to alternative case speci�c speci�cations.
New §117.2025(a) and (b) incorporate the rule language in the
existing §117.481(a) and (b), respectively. In addition, new
§117.2025(a) omits the existing §117.481(a)(4) because the
Engineering Services Team no longer exists within the TCEQ.

Section 117.2030, Operating Requirements

New §117.2030 incorporates the rule language in the existing
§117.478, relating to operating requirements. New §117.2030(a)
- (c) incorporate the rule language in the existing §117.478(a)
- (c), respectively. For new §117.2030(a) and (b), the com-

mission revises the language in existing §117.478(a) and (b)
that speci�es unit or units "subject to the emission limitations
of §117.475." New §117.2030(a) and (b) specify "subject to
§117.2010 . . .." While compliance with the emission speci�-
cations in existing §117.475(c) is achieved through the MECT
Program for sources that are required to participate in the
program, and an individual unit may not necessarily be required
to meet the applicable emission speci�cation in §117.475(c),
units subject to existing §117.475(c) are still required to comply
with existing §117.478. This change for new §117.2030 will
clarify the commission’s intent and avoid misinterpretation of
the rule requirements for units subject to the MECT Program.
In addition, for new §117.2030(b)(1), the commission omits
the phrase "except for wood-�red boilers" because wood-�red
boilers are not subject to either the existing rule or the new rule.
The commission is concurrently adopting a new §117.8140(b)
that incorporates the engine testing requirements in the existing
§117.478(b)(5). Therefore, the engine testing requirements
in existing §117.478(b)(5) have been omitted from the new
§117.2030(b)(5) and replaced with a reference to the new
§117.8140(b).

Section 117.2035, Monitoring and Testing Requirements

New §117.2035 incorporates the rule language regarding
monitoring and testing from the existing §117.479, relating to
monitoring, recordkeeping, and reporting requirements. New
§117.2035(a) - (f) incorporate the rule language from existing
§117.479(a) - (f), respectively. New §117.2035(g) incorporates
the rule language from existing §117.479(i), concerning run
time meters. The recordkeeping and reporting requirements
in existing §117.479(g), (h), and (j) are incorporated in a new
§117.2045, as discussed elsewhere in this preamble. In addi-
tion, for new §117.2035, the commission revises the language
in existing §117.479(a) and (e) that speci�es "subject to the
emission limitations of §117.475." New §117.2035(a) and (e)
specify "subject to §117.2010 . . .." As previously indicated in
this preamble, this change will clarify the commission’s intent
and avoid misinterpretation of the rule requirements for units
subject to the MECT Program.

For new §117.2035(b) and (c), the references to existing
§117.213(e) and (f) are updated to §117.8100(a) and (b), as
applicable, because the applicable requirements for CEMS
and PEMS from existing §117.213 are incorporated in a new
§117.8100. For new §117.2035(c), concerning NO

X
monitors,

the commission adds a provision that speci�es that if a PEMS
is used, the PEMS must predict the pollutant emissions in units
of the applicable emission speci�cations of the division. This
change is necessary because this requirement from existing
§117.213(f) is not included in the new §117.8100(b).

The commission is concurrently adopting a new §117.8000
that incorporates some of the testing requirements in the ex-
isting §117.479(e)(3). Therefore, the commission adopts a
new §117.2035(e)(3) that replaces speci�c requirements from
existing §117.479(e)(3)(A) - (F) with a reference to the new
§117.8000. Existing §117.479(e)(3)(G), regarding the provision
allowing the use of American Society for Testing and Materials
(ASTM) D6522-00 for performance testing on natural gas-�red
engines, turbines, boilers, and process heaters, is incorporated
into the new §117.2035(e)(3). Also, the commission is concur-
rently adopting a new §117.8010 that incorporates the report
content requirements in the existing §117.211(g). Therefore, for
new §117.2035(e)(3), the reference to §117.211(g) in existing
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§117.479(e)(3)(G), for report content requirements, is revised to
reference the new §117.8010.

As indicated previously in this preamble, the commission is con-
currently adopting a new §117.8010 that incorporates the report
content requirements in the existing §117.211(g). Therefore,
new §117.2035(e)(4) changes the reference to §117.211(g) to
the new §117.8010. Also, for new §117.2035(e)(6), the commis-
sion revises the language "Initial compliance with the emission
speci�cations of §117.475" to specify that "Initial compliance with
§117.2010 . . .." As indicated previously in this preamble, this
change will clarify the commission’s intent and avoid misinter-
pretation of the rule requirements for units subject to the MECT
Program.

Section 117.2045, Recordkeeping and Reporting Requirements

New §117.2045 incorporates the rule language regarding record-
keeping and reporting from the existing §117.479, relating to
monitoring, recordkeeping, and reporting requirements. New
§117.2045(a) - (c) incorporate the rule language from existing
§117.479(g), (h), and (j), respectively. For new §117.2045, the
commission is revising the language in existing §117.479(g) that
speci�es "subject to the emission limitations of §117.475 . . .."
New §117.2045(a) speci�es "subject to §117.2010 . . .." As
previously indicated in this preamble, this change will clarify the
commission’s intent and avoid misinterpretation of the rule re-
quirements for units subject to the MECT Program.

DIVISION 2, DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA MINOR SOURCES

The commission adopts a new Subchapter D, Division 2, enti-
tled Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area
Minor Sources, that includes new rule language and require-
ments associated with minor sources of NO

X
in the Dallas-Fort

Worth eight-hour ozone nonattainment area.

Section 117.2100, Applicability

New §117.2100 speci�es that the new Division 2, Dallas-Fort
Worth Eight-Hour Ozone Nonattainment Area Minor Sources,
applies to stationary reciprocating internal combustion engines
located in the Dallas-Fort Worth eight-hour ozone nonattainment
area at a stationary source of NO

X
that is not a major source of

NO
X
. After further evaluation, the commission has determined

that process heaters and stationary gas turbines at minor
sources of NO

X
do not represent a signi�cant source of emis-

sions in the Dallas-Fort Worth eight-hour ozone nonattainment
area. Emission reductions from these two source categories
under the proposed rule would be minimal. Therefore, the
commission has decided to exempt process heaters and sta-
tionary gas turbines from the adopted rule. In addition, although
no comments were received speci�cally regarding boilers at
minor sources, the commission has decided to also exempt
boilers from the adopted rule. The commission estimated that
over 1,000 boilers would require retro�tting or replacement to
meet the proposed emission speci�cation. While considering
comments received regarding the compliance schedule for
minor sources, the commission determined that controls on
boilers located at minor sources could not be implemented in
time to help advance attainment of the area by the attainment
date. The issue is further complicated by the fact that many of
the owners or operators of boilers at minor sources are small
businesses, schools, hospitals, and other institutions that would
likely require more time to comply with the rule for economic
reasons.

Section 117.2103, Exemptions

New §117.2103 speci�es stationary, reciprocating internal com-
bustion engines that will be exempt from the requirements of
Chapter 117, Subchapter D, Division 2. As discussed elsewhere
in this preamble, boilers, process heaters, and stationary gas tur-
bines are not subject to the adopted rule. Exemptions related
to boilers, process heaters, and stationary gas turbines have
been removed to re�ect this change, and the exemptions sec-
tion renumbered accordingly. Section 117.2103 speci�es those
engines exempt from the rule, except for requirements that are
speci�ed in §§117.2130(c), 117.2135(e), and 117.2145(b) and
(c).

New §117.2103(1) - (7) exempts stationary reciprocating internal
combustion engines: with a hp rating of 50 hp or less; used for
research and testing; used for performance veri�cation and test-
ing; used solely to power other engines and gas-turbines during
startups; used exclusively for emergency situations, except for
100 hours of operation for testing and maintenance purposes;
used in response to and during any of�cially declared disaster
or state of emergency; or used directly and exclusively by the
owner or operator for agricultural operations necessary for grow-
ing crops or raising of fowl or animals. Based on comments re-
ceived and as discussed elsewhere in this preamble, the com-
mission has revised the limit on hours to qualify for the exemp-
tion under §117.2103(5) to 100 hours instead of the 52 hours
in the proposed rule. The exemption in new §117.2103(5), for
engines used exclusively for emergency situations, is not appli-
cable to any new, modi�ed, reconstructed, or relocated engines
placed into service on or after June 1, 2007. New §117.2103(5)
also provides the de�nitions for modi�ed, reconstruction, or re-
located.

New §117.2103(8), speci�es that any stationary diesel engine
placed into service before January 1, 2007, in the Dallas-Fort
Worth eight-hour ozone nonattainment area is eligible for the
exemption in §117.2103(8) provided the engine meets the con-
ditions of subparagraphs (A) and (B). New §117.2103(8)(A) and
(B) specify that engines claimed exempt under §117.2103(8)
must operate less than 100 hours per year, based on a rolling
12-month average and not have been modi�ed, reconstructed,
or relocated on or after January 1, 2007, in the Dallas-Fort
Worth eight-hour ozone nonattainment area.

New §117.2103(9) speci�es that any stationary diesel engine
placed into service on or after January 1, 2007, in the Dallas-
Fort Worth eight-hour ozone nonattainment area is eligible for
the exemption in §117.2103(9) provided the engine meets the
conditions of subparagraphs (A) and (B). New §117.2103(9)(A)
and (B) specify that new, modi�ed, reconstructed, or relocated
stationary diesel engines claimed exempt under §117.2103(9)
must operate less than 100 hours per year, based on a rolling
12-month average, and must meet the corresponding emissions
standards in 40 CFR §89.112(a), Table 1 (October 23, 1998) and
in effect at the time of installation, modi�cation, reconstruction,
or relocation.

Section 117.2110, Emission Speci�cations for Eight-Hour Attain-
ment Demonstration

New §117.2110 establishes the emission speci�cations for units
in the Dallas-Fort Worth eight-hour ozone nonattainment area
that are subject to this rulemaking. As discussed elsewhere
in this preamble, boilers, process heaters, and stationary gas
turbines are not subject to the adopted rule. Provisions in the
adopted §117.2110 related to boilers, process heaters, and sta-
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tionary gas turbines have been modi�ed or removed to re�ect
this change, and the provisions in adopted §117.2110 renum-
bered accordingly.

New §117.2110(a)(1) establishes NO
X

emission speci�cations
for stationary, gas-�red, reciprocating internal combustion en-
gines. New subparagraph (A) establishes the emission speci-
�cations for rich-burn gas-�red engines. Rich-burn engines �red
on land�ll gas are limited to 0.60 g/hp-hr and all other gas-�red
rich-burn engines are limited to 0.50 g/hp-hr. New subpara-
graph (B) establishes the emission speci�cations for lean-burn
gas-�red engines. Lean-burn engines placed into services be-
fore June 1, 2007, that have not been modi�ed, reconstructed,
or relocated on or after June 1, 2007, are limited to 0.70 g/hp-hr.
Lean-burn gas-�red engines installed, modi�ed, reconstructed,
or relocated on or after June 1, 2007, are limited to 0.60 g/hp-hr
if �red on land�ll gas and 0.50 g/hp-hr for all other lean-burn en-
gines. As discussed elsewhere in this preamble, the change
to the emission speci�cation for existing lean-burn engines is
based on comments received.

NSCR technology is anticipated to be the primary control tech-
nology for rich-burn engines to comply with this rule. In some
cases, the owner or operator may have to install an additional
catalyst module with the NSCR control package in order to com-
ply with the 0.50 g/hp-hr emission speci�cation. One possible
control technology available for lean-burn engines is the appli-
cation of an EGR kit (in order to reduce the excess O

2
) com-

bined with NSCR control. While NSCR is not normally applied
to lean-burn engines, the use of the EGR kit reduces exhaust
gas O

2
and allows NSCR to be installed. Owners or opera-

tors of some lean-burn engines may not be able to apply the
exhaust gas recirculation kit coupled with NSCR. In these in-
stances, SCR may be required to achieve the emission speci-
�cations. No land�ll gas-�red engines were identi�ed in the in-
ventory in the counties impacted by this rule; however, the 0.60
g/hp-hr for gas-�red engines �red on land�ll gas is consistent
with the emission speci�cation for this category of engines in the
Houston-Galveston-Brazoria ozone nonattainment area and is
expected to be achievable through combustion modi�cations or
by purchasing a new engine meeting the emission speci�cation.

Stationary, dual-fuel, reciprocating internal combustion engines
are limited to 5.83 g/hp-hr by new §117.2110(a)(2). For station-
ary, dual-fuel reciprocating internal combustion engines, com-
bustion modi�cations are expected to be necessary to meet the
5.83 g/hp-hr emission speci�cation requirements.

New §117.2110(a)(3) establishes emission speci�cations for sta-
tionary, diesel, reciprocating internal combustion engines based
on engine hp rating and the date that the engine was installed,
modi�ed, reconstructed, or relocated. These emission speci�-
cations are similar to the emission speci�cations for stationary
diesel engines subject to existing Subchapter D, Division 2 in the
Houston-Galveston-Brazoria ozone nonattainment area; how-
ever, the commission is not requiring engines to meet previous
speci�cations for which the dates have passed. While the date
associated with the emission speci�cations in §117.2110(a)(3)
was not speci�cally commented on, the commission has deter-
mined that March 1, 2009, the compliance date speci�ed for
diesel engines in §117.9210, is more appropriate to use as a ba-
sis for the tiered emission speci�cation under §117.2110(a)(3).
Aligning the date with the compliance date in §117.9210 will sim-
plify the emission speci�cation schedule and make compliance
with the rule easier for owners or operators of engines that were
ordered prior to the rule proposal but would not be installed by

June 1, 2007. This revision also provides relief for emergency
diesel engines installed after June 1, 2007, that might not qualify
for exemption under §117.2103(8) or (9).

New §117.2110(a)(3)(A) speci�es that stationary diesel engines
placed into service before March 1, 2009, that have not been
modi�ed, reconstructed, or relocated after March 1, 2009, are
limited to the lower of 11.0 g/hp-hr or the emission rate estab-
lished by testing, monitoring, manufacturer’s guarantee, or man-
ufacturer’s other data. New §117.2110(a)(3)(B) establishes the
NO

X
emission limits for stationary diesel engines installed, mod-

i�ed, reconstructed, or relocated on or after March 1, 2009. The
emission speci�cations in §117.2110(a)(3)(B) are tiered based
on engine horsepower and are consistent with the �nal standards
for stationary diesel engines in the Houston-Galveston-Brazoria
nonattainment area.

The commission expects that, initially, the majority of stationary
diesel engines at minor sources of NO

X
in the Dallas-Fort Worth

eight-hour ozone nonattainment area qualify for exemption un-
der §117.2103(8) or (9). When owners or operators modify, re-
construct, or relocate existing stationary diesel engines on or af-
ter June 1, 2007, if used exclusively in emergency situations,
these engines would continue to be exempt from the new emis-
sion speci�cations, but will be required to meet the EPA Tier 1,
Tier 2, or Tier 3 emission standards for non-road diesel engines
in effect at the time of installation, modi�cation, reconstruction, or
relocation. These requirements ensure that as turnover of older,
higher-emitting stationary diesel engines occurs, the replace-
ments will be cleaner engines. For engines that do not qualify
for exemption, the commission does not anticipate that engines
placed into service prior to March 1, 2009, would require com-
bustion modi�cations to meet the 11.0 g/hp-hr emission speci�-
cation. The cost of combustion modi�cations to stationary diesel
engines to meet the emission standards in §117.2110(a)(3)(B) is
expected to be near the cost of a new engine; therefore, the
commission anticipates that for engines placed into service on
or after March 1, 2009, the owner or operator will likely purchase
new equipment rather than retro�t or modify existing equipment.

New §117.2110(a)(4), proposed as subsection (a)(6), provides
an alternative emission speci�cation of 0.060 lb/MMBtu in lieu
of the emissions speci�cations in §117.2110(a)(1) - (3) for a unit
with an annual capacity factor of 0.0383 or less. The capacity
factor as of December 31, 2000, must be used to determine eligi-
bility for this alternative emission speci�cation. For units placed
into service after December 31, 2000, a 12-month rolling aver-
age must be used to determine the annual capacity factor.

New §117.2110(a)(5) de�nes modi�cation, reconstruction, and
relocated consistent with §117.2010(c)(4). The commission has
moved these de�nitions from subsection (a)(3)(A) so the de�ni-
tions also apply to the terms used in subsection (a)(1) and to
clarify the rule. The paragraphs under subsection (a) are also
revised to be complete sentences for clarity.

New §117.2110(b) speci�es the averaging time for determin-
ing compliance with the NO

X
emission speci�cations. New

§117.2110(b)(1) speci�es the averaging time for units equipped
with CEMS or PEMS must be either a rolling 30-day average in
the units of the applicable standard, a block one-hour average
in the units of the applicable standard, or a block one-hour
average in pounds per hour for boilers. New §117.2110(b)(2)
speci�es that averaging time for units not operated with CEMS
or PEMS must be a block one-hour average in the units of the
applicable standard.
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New §117.2110(c) speci�es that the maximum rated capacity
used to determine the applicability of the emissions speci�ca-
tions must be the greater of the maximum rated capacity as of
December 31, 2000, or the maximum rated capacity after De-
cember 31, 2000.

New §117.2110(d) speci�es that a unit’s classi�cation is deter-
mined by the most speci�c classi�cation applicable to the unit
as of December 31, 2000. For example, a unit that is classi-
�ed as a stationary gas-�red engine as of December 31, 2000,
but subsequently is authorized to operate as a dual-fuel engine,
will remain classi�ed as a stationary gas-�red engine for the pur-
poses of this rule.

New §117.2110(e) speci�es that changes after December 31,
2000, to a unit subject to an emission speci�cation in subsection
(a) that result in increased NO

X
emissions from a unit not subject

to the emission speci�cations is only allowed if the conditions
of §117.2110(e)(1) and (2) are met. Section 117.2110(e)(1) re-
quires the increase in NO

X
emissions at the unit not subject to

an emission speci�cation be determined using CEMS or PEMS
monitoring or through stack testing that meets the requirements
of §117.2135. In addition, §117.2110(e)(2) requires that emis-
sion credits equal to the increase in NO

X
emissions must be ob-

tained and used in accordance with new §117.9800, concerning
use of emissions credits for compliance. An example of this is
redirecting one or more fuel or waste streams containing chem-
ical-bound nitrogen to an incinerator or a �are.

New §117.2110(f) speci�es that a source that met the de�nition
of major source on December 31, 2000, must always be classi-
�ed as a major source for purposes of this rule. In addition, a
source that was a minor source on December 31, 2000, but be-
comes a major source after December 31, 2000, will from that
time forward always be classi�ed as a major source for purposes
of Chapter 117.

New §117.2110 also adds a new §117.2110(g) that speci�es that
the low annual capacity factor available under §117.2110(a)(4)
for units with an annual capacity factor of 0.0383 or less is
based on the unit’s status on December 31, 2000. In addition,
§117.2110(g) speci�es that reduced operation after December
31, 2000, cannot be used to qualify for a more lenient emission
speci�cation under subsection (a)(4).

New §117.2110(h) establishes ammonia and CO emission spec-
i�cations. The CO emission speci�cation in §117.2110(h)(1) is
400 ppmv at 3.0 O

2
, dry basis, or alternatively, 3.0 g/hp-hr for

stationary internal combustion engines. New §117.2110(h)(1)(A)
and (B) specify the averaging time for the CO emission speci�-
cation. The CO speci�cation is necessary to prevent large in-
creases in CO emissions concurrent with the installation of NO

X

controls and represents good engineering practice. For units
that inject urea or ammonia into the exhaust stream to control
NO

X
emissions, §117.2110(h)(2) includes a 10 ppmv ammonia

emission speci�cation (15% O
2

for gas-�red lean-burn engines,
and 3.0% O

2
for all other units). New §117.2110(h)(2)(A) and

(B) specify the averaging time for the ammonia emission speci�-
cation. This ammonia emission speci�cation is necessary to en-
sure that excessive ammonia slip emissions do not occur should
an owner or operator use a control technology such as SCR.

Finally, new §117.2110(i) speci�es that an owner or operator may
use emission reduction credits as speci�ed in new §117.9800 to
comply with the NO

X
emission speci�cations.

Section 117.2125, Alternative Case Speci�c Speci�cations

New §117.2125, concerning alternative case speci�c speci�ca-
tions, establishes provisions that allows owners or operators to
petition the executive director for alternative case speci�c emis-
sion speci�cations for CO and ammonia. Section 117.2125(a)
speci�es that the executive director may approve emission spec-
i�cations different from the CO or ammonia speci�cations for a
unit where a person can demonstrate that the affected unit can-
not attain the CO or ammonia speci�cations of §117.2110(h).
Subsection (a)(1) speci�es that the executive director shall con-
sider on a case-by-case basis the technological and economic
circumstances of the individual unit. Subsection (a)(2) requires
that the executive director must determine that such speci�ca-
tions are the result of the lowest emission limitation the unit is ca-
pable of meeting after the application of controls to meet the NO

X

emission speci�cations of §117.2110. Subsection (a)(3) spec-
i�es that the executive director, in determining whether to ap-
prove alternative emission speci�cations, may take into consid-
eration the ability of the plant at which the unit is located to meet
emission speci�cations through system-wide averaging at maxi-
mum capacity. Finally, §117.2125(b) speci�es that any owner or
operator affected by the executive director’s decision to deny an
alternative case speci�c emission speci�cation may �le a mo-
tion to overturn the executive director’s decision, and that the
requirements of §50.139 (relating to Motion to Overturn Execu-
tive Director’s Decision) apply to §117.2125.

Section 117.2130, Operating Requirements

New §117.2130 establishes operating requirements for units
subject to the emission speci�cations of this division. New
§117.2130(a) speci�es that the owner or operator must operate
any unit subject to the emission speci�cations in compliance
with those speci�cations. New §117.2130(b) speci�es that all
units subject to the emission speci�cations must be operated
so as to minimize NO

X
emissions consistent with the emission

control techniques selected, over the unit’s operating or load
range during normal operations. As discussed elsewhere in this
preamble, boilers, process heaters, and stationary gas turbines
are not subject to the adopted rule. Provisions in the adopted
§117.2130 related to boilers, process heaters, and stationary
gas turbines have been modi�ed or removed to re�ect this
change, and the provisions renumbered as necessary.

New §117.2130(b)(1) requires that each unit controlled with post-
combustion control techniques must be operated such that the
reducing agent injection rate is maintained to limit NO

X
concen-

trations to less than or equal to the NO
X
concentrations achieved

at maximum rated capacity. New §117.2130(b)(2) requires each
stationary internal combustion engine controlled with NSCR to
be equipped with an AFR controller that operates on exhaust O

2

or CO control and maintains AFR in the range required to meet
the engine’s applicable emission limits. New §117.2130(b)(3) re-
quires that each stationary internal combustion engine must be
checked for proper operation according to §117.8140(b). New
§117.2130(c) speci�es that no person shall start or operate any
stationary diesel or dual-fuel engine for testing or maintenance
between the hours of 6:00 a.m. and noon, except as provided
in subsection (c)(1) - (3). New subsection (c)(1) allows for spe-
ci�c manufacturer’s recommended testing requiring a run of over
18 consecutive hours. Subsection (c)(2) allows for operation to
verify reliability of emergency equipment (e.g., emergency gen-
erators or pumps) immediately after unforeseen repairs. Rou-
tine maintenance such as an oil change is not considered to be
an unforeseen repair. New subsection (c)(3) allows for opera-
tion of �rewater pumps for emergency response training con-
ducted during April through October. This provision is identical
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to a requirement implemented for the Houston-Galveston-Brazo-
ria ozone nonattainment area. The requirement will delay emis-
sions of NO

X
from testing of these engines until after noon in

order to help limit ozone formation.

Section 117.2135, Monitoring, Noti�cation, and Testing Require-
ments

New §117.2135 speci�es the monitoring, noti�cation, and test-
ing requirements that apply to minor sources in the Dallas-Fort
Worth eight-hour ozone nonattainment area subject to this
rule. As discussed elsewhere in this preamble, boilers, process
heaters, and stationary gas turbines are not subject to the
adopted rule. Provisions in the adopted §117.2135 related to
boilers, process heaters and stationary gas turbines have been
modi�ed or removed to re�ect this change and the provisions
renumbered as necessary.

Proposed §117.2135(a) is not adopted because the totalizing
fuel �ow meter requirements were only applicable to boilers and
process heaters. New §117.2135(a) speci�es that if an owner or
operator installs an O

2
monitor, then the criteria in §117.8100(a)

is the appropriate guidance for the location and calibration of the
monitor. New §117.2135(b) speci�es that if an owner or opera-
tor installs a NO

X
monitor, then it must meet the CEMS or PEMS

requirements of §117.8100(a) or (b). New §117.2135(c) speci-
�es that monitors must be installed on the schedule speci�ed in
§117.9210.

New §117.2135(d) lists the testing requirements for units
subject to the emission speci�cations of §117.2110. Section
117.2135(d)(1) requires that each unit must be tested for NO

X
,

CO, and O
2
emissions and subsection (d)(2) requires that each

unit that injects urea or ammonia for NO
X

control be tested
for ammonia emissions. New §117.2135(d)(3) speci�es all
testing must be conducted according to §117.8000 for units
not equipped with CEMS or PEMS. In lieu of the test methods
speci�ed in §117.8000 of this title, the owner or operator may
use ASTM D6522-00 to perform the NO

X
, CO, and O

2
testing

required by this subsection on natural gas-�red reciprocating
engines. Also, if the owner or operator elects to use ASTM
D6522-00 for the testing requirements, the report must contain
the information speci�ed in §117.8010. New §117.2135(d)(4)
speci�es that the results must be reported in the units of the ap-
plicable standard and averaging periods, and that if compliance
testing is based on 40 CFR 60 Appendix A test methods then
the report must contain the information speci�ed in §117.8010.

New §117.2135(d)(5) speci�es that for units equipped with
CEMS or PEMS, the CEMS or PEMS must be installed and
operational before testing under this subsection. Veri�cation of
operational status must, at a minimum, include completion of
the initial monitor certi�cation and the manufacturer’s written re-
quirements or recommendations for installation, operation, and
calibration of the device. New §117.2135(d)(6) speci�es that on
units operating with CEMS or PEMS, initial compliance with the
emission speci�cations of §117.2110 of this title must be demon-
strated using the CEMS or PEMS after monitor certi�cation.
New §117.2135(d)(7) speci�es retesting requirements for units
not operating with CEMS or PEMS. New §117.2135(d)(7)(A) re-
quires retesting within 60 days after any modi�cation that could
reasonably be expected to increase the NO

X
emission rate.

New §117.2135(d)(7)(B) allows retesting at the discretion of the
owner or operator after any modi�cation that could reasonably
be expected to decrease the NO

X
emission rate, including, but

not limited to, installation of post-combustion controls, low-NO
X

burners, low excess air operation, staged combustion (for

example, over�re air), FGR, and fuel-lean and conventional
(fuel-rich) reburn. New §117.2135(d)(8) speci�es that testing
be performed in accordance with the schedule speci�ed in
§117.9210. New §117.2135(d)(9) requires that all test reports
be submitted to the executive director for review and approval
within 60 days after completion of the testing. Noti�cation
requirements are speci�ed in new §117.2135(d)(10). Written
noti�cation is required at least 15 days in advance of any testing
or RATA required under §117.2135. Finally, new §117.2135(e)
speci�es the owner or operator of any stationary diesel engine
claimed exempt using the exemption of §117.2103(5), (8), or (9)
of this title shall record the operating time with a non-resettable
elapsed run time meter.

Section 117.2145, Recordkeeping and Reporting Requirements

New §117.2145 speci�es recordkeeping and reporting require-
ments for sources subject to the rule. As discussed elsewhere
in this preamble, boilers, process heaters, and stationary gas
turbines are not subject to the adopted rule. Provisions in the
adopted §117.2145 related to boilers, process heaters and sta-
tionary gas turbines have been modi�ed or removed to re�ect
this change, and the provisions renumbered accordingly.

New §117.2145(a) requires that the owner or operator of a
unit subject to the emission speci�cations of §117.2110 must
maintain written or electronic records of the data speci�ed in
this subsection. Such records must be kept for a period of at
least �ve years and must be made available upon request by
authorized representatives of the executive director, the EPA,
or local air pollution control agencies having jurisdiction. New
adopted §117.2145(a)(1) requires that records of hourly emis-
sions be maintained for each unit using a CEMS or PEMS. New
§117.2145(a)(1)(A) requires hourly emissions for units comply-
ing with an emission speci�cation enforced on a block one-hour
average. New §117.2145(a)(1)(B) requires daily emissions
for units complying with an emission speci�cation enforced on
a rolling 30-day average. New §117.2145(a)(1)(B)(i) and (ii)
specify that emissions must be recorded in units of lb/MMBtu
heat input and pounds or tons per day. New §117.2145(a)(2)
speci�es records for each stationary internal combustion engine
subject to the emission speci�cations of §117.2110. Records
required under new §117.2145(a)(2) include emissions mea-
surements required by §117.2130(b)(3) as well as any catalytic
converter, AFR controller, or other emissions-related control
system maintenance, including the date and nature of corrective
actions taken. New subsection (a)(3) requires records of the
CO measurements speci�ed in subsection §117.2130(b)(3).
New subsection (a)(4) requires records of the results of initial
certi�cation testing, evaluations, calibrations, checks, adjust-
ments, and maintenance of CEMS, PEMS, or steam-to-fuel or
water-to-fuel ratio monitoring systems. New subsection (a)(5)
requires the owner or operator to maintain records of the results
of performance testing.

New §117.2145(b) speci�es that written records of the number
of hours of operation for each day’s operation must be made for
each engine claimed exempt under §117.2103(5), (8), or (9) of
this title or §117.2130(b)(3). In addition, for each engine claimed
exempt under §117.2103(5), written records must be maintained
that re�ect the purpose of engine operation and, if operation was
for an emergency situation, identi�cation of the type of emer-
gency situation and the start and end times and dates of the
emergency situation. The records must be maintained for at
least �ve years and must be made available upon request to rep-
resentatives of the executive director, the EPA, or any local air
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pollution control agency having jurisdiction. New §117.2145(c)
speci�es the requirements for records of operation for testing
and maintenance. The owner or operator of each stationary
diesel or dual-fuel engine shall maintain the following records
for at least �ve years and make them available upon request
by authorized representatives of the executive director, the EPA,
or local air pollution control agencies having jurisdiction. New
§117.2145(c)(1) speci�es the owner or operator of each station-
ary diesel or dual-fuel engine shall maintain records of dates of
operation. New subsection (c)(2) requires records of start and
end times of operation. New subsection (c)(3) requires records
with engine identi�cation information and new subsection (c)(4)
requires records of the total hours of operation for each month
and for the most recent 12 consecutive months.

SUBCHAPTER E, MULTI-REGION COMBUSTION CONTROL

The commission adopts a new Chapter 117, Subchapter E, enti-
tled Multi-Region Combustion Control, that incorporates the por-
tions of the existing Chapter 117 that are applicable to multiple
regions of the state. New Subchapter E incorporates rules from
existing Subchapter B, Divisions 2 and 4, and existing Subchap-
ter D, Division 1. In addition, the commission adopts a new
Subchapter E, Division 4, entitled East Texas Combustion, that
adopts new rule language and requirements associated with sta-
tionary, gas-�red, reciprocating internal combustion engines in
certain counties in the Northeast Texas area. The new Subchap-
ter E, Division 4 is a part of the commission’s eight-hour ozone
attainment demonstration for the Dallas-Fort Worth eight-hour
ozone nonattainment area.

DIVISION 1, UTILITY ELECTRIC GENERATION IN EAST AND
CENTRAL TEXAS

The commission adopts a new Chapter 117, Subchapter E, Di-
vision 1 to incorporate the rule language from existing Chapter
117, Subchapter B, Division 2, regarding utility electric genera-
tion in East and Central Texas.

Section 117.3000, Applicability

New §117.3000 incorporates the applicability language from ex-
isting §117.131.

Section 117.3003, Exemptions

New §117.3003 incorporates the exemption language from ex-
isting §117.133.

Section 117.3005, Gas-Fired Steam Generation

New §117.3005 incorporates the requirements and speci�ca-
tions from existing §117.134.

Section 117.3010, Emission Speci�cations

New §117.3010 incorporates the requirements and emission
speci�cations from existing §117.135. The commission also
corrects a typographical error in existing §117.135(1) that
incorrectly speci�ed "nitrogen oxide (NO

X
) . . .." The correct ter-

minology for the regulated pollutant is "nitrogen oxides (NO
X
)."

Because all other sections in the division correctly specify
"nitrogen oxides," the commission does not anticipate that any
regulated entities have misinterpreted the commission’s intent
with regard to the emission speci�cations in §117.135. There-
fore, the commission does not consider the correction in new
§117.3010(1) to have any impact to the regulated community.

In addition, the commission revises the ammonia emission
speci�cation in new §117.3010(2), incorporated from exist-
ing §117.135(2), to be the numeral "10" instead of the word

"ten." Consistent with EPA guidance, the commission normally
enforces emission test and monitoring results to the same signif-
icant �gures as the emission speci�cations. Using the numeral
"10" for the ammonia emission speci�cation will ensure con-
sistent enforcement of the emission speci�cation. Finally, the
commission moves the existing requirement for ammonia mon-
itoring procedures in existing §117.135(2)(B), that references
the ammonia monitoring procedures in existing §117.114(a)(4)
to the appropriate monitoring section in new §117.3040, con-
cerning continuous demonstration of compliance.

Section 117.3020, System Cap

New §117.3020 incorporates the language from existing
§117.138, concerning System Cap requirements, and §117.139,
concerning System Cap Flexibility. Existing §117.138(a) - (k)
are incorporated in new §117.3020(a) - (k). Existing §117.139 is
incorporated in new §117.3020(l). In addition, the commission
adopts a revised equation in §117.3020(c) that incorporates
the equation in existing §117.138(c) and presents the equation
in a format consistent with other equations in Chapter 117.
Finally, based on comments received, the commission has
corrected the cross-reference error in §117.3020(l) to reference
the appropriate citation, §117.3000(a)(4).

Section 117.3025, Alternative Case Speci�c Speci�cations

New §117.3025 incorporates the provisions in the existing
§117.151, relating to alternative case speci�c speci�cations.
New §117.3025(a) and (b) incorporates the rule language in the
existing §117.151(a) and (b); however, the new §117.3025(a)
omits the existing §117.151(a)(4) because the Engineering
Services Team no longer exists within the TCEQ.

Section 117.3035, Initial Demonstration of Compliance

New §117.3035 incorporates the requirements for initial
demonstration of compliance from existing §117.141. New
§117.3035(a) - (d) incorporate the rule language from existing
§117.141(a) - (d). Additionally, in new §117.3035(a), the com-
mission revises the language from existing §117.141(a) to clarify
that the units subject to the emission speci�cations should be
tested and not the owner or operator of the units.

Section 117.3040, Continuous Demonstration of Compliance

New §117.3040 incorporates the requirements for continu-
ous demonstration of compliance from existing §117.143.
New §117.3040(a) incorporates the rule language from ex-
isting §117.143(a). The CO monitoring provisions in existing
§117.143(b) are incorporated in new §117.3040(b); however, the
actual monitoring methods in existing §117.143(b)(1) and (2) are
incorporated in new §117.8120. Therefore, new §117.3040(b)
speci�es that if the owner or operator chooses to monitor
CO exhaust emissions, the methods speci�ed in §117.8120
should be considered appropriate guidance for determining CO
emissions.

New §117.3040(c) incorporates the ammonia monitoring pro-
visions from existing §117.135(2)(B) because the continuous
demonstration of compliance section is the most appropriate
section for the ammonia monitor requirements. The ammonia
monitoring procedures in existing §117.114(a)(4), referenced by
existing §117.135(2)(B), are incorporated in a new §117.8130.
New §117.3040(c) speci�es that for units that inject urea or
ammonia into the exhaust stream for NO

X
control, one of the

ammonia monitoring procedures in new §117.8130 must be
used to demonstrate compliance with the ammonia emission
speci�cation.
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New §117.3040(d) incorporates the CEMS requirements from
existing §117.135(c). The requirements for CEMS in existing
§117.135(c) are suf�ciently different from the requirements in
§117.113(e) that referencing the general CEMS requirements
for utility electric generation sources in new §117.8110(a) would
result in substantive changes to the requirements for affected
CEMS. Therefore, the commission is not merging the CEMS re-
quirements in existing §117.135(c) with new §117.8110(a).

New §117.3040(e) incorporates the rule language from existing
§117.135(d), concerning monitoring for acid rain peaking units.
The commission adopts a new §117.3040(f) that incorporates
the rule language from existing §117.135(e), concerning PEMS
requirements.

New §117.3040(f)(1) incorporates the provision in existing
§117.135(f)(1), that speci�es that the PEMS must predict the
pollutant emissions in the units of the applicable emission
speci�cations of the division. The commission adopts a new
§117.3040(f)(2) that references the new §117.8110(b) as a
replacement for the rule language in existing §117.135(f)(2) -
(4). The general requirements for PEMS in new §117.8110(b)
are identical to the requirements in existing §117.135(f)(2) - (4).

Finally, the commission adopts new §117.3040(g) - (l) that incor-
porate the rule language from existing §117.135(f) - (k), respec-
tively.

Section 117.3045, Noti�cation, Recordkeeping, and Reporting
Requirements

New §117.3045, concerning noti�cation, recordkeeping, and
reporting requirements, incorporates the rule language from
existing §117.149. New §117.3045(a) - (e) incorporate the
rule language from existing §117.149(a) - (e). In addition, for
new §117.3045(a), the commission replaces the language "the
startup and/or shutdown exemptions allowed under §101.222"
with "the startup and/or shutdown provisions of §101.222 . . .."
The reference to exemptions is not applicable to §101.222 and
the change is necessary to clarify new §117.3045(a).

Section 117.3054, Final Control Plan Procedures

New §117.3054, concerning �nal control plan procedures, incor-
porates the rule language from existing §117.145.

Section 117.3056, Revision of Final Control Plan

New §117.3056, concerning revision of �nal control plan, incor-
porates the rule language from existing §117.147.

DIVISION 2, CEMENT KILNS

The commission adopts a new Chapter 117, Subchapter E, Di-
vision 2 to incorporate the rule language from existing Chapter
117, Subchapter B, Division 4, regarding cement kilns. In ad-
dition, the commission adopts new control, monitoring, testing,
and recordkeeping requirements for cement kilns in Ellis County
as a part of the commission’s Dallas-Fort Worth eight-hour ozone
attainment demonstration.

Section 117.3100, Applicability

New §117.3100 incorporates the applicability rule language
from existing §117.261. In addition, the language in existing
§117.261, regarding applicability of the rule to units placed
into service before December 31 1999, is moved to the new
§117.3103, Exemptions.

Section 117.3101, Cement Kiln De�nitions

New §117.3101 incorporates the de�nition rule language from
existing §117.260.

Section 117.3103, Exemptions

The commission is adopting a new §117.3103, concerning ex-
emptions, that incorporates the exemption in applicability lan-
guage of existing §117.261 that exempted certain units placed
into service on or after December 31, 1999, and adopts a new
exemption regarding units subject to new §117.3123. The new
§117.3103(a) speci�es that units exempted from the division in-
clude any portland cement kiln placed into service on or after
December 31, 1999, except as speci�ed in new §§117.3110,
117.3120, and 117.3123. New §117.3110 and §117.3120 are
corresponding new sections that incorporate existing rule lan-
guage from existing §117.265 and §117.283, respectively, which
are already referenced in the existing language in §117.261.
The reference to new §117.3123 is necessary to ensure that ce-
ment kilns located at existing accounts in Ellis County, regard-
less of date placed into service, are subject to the emission con-
trol requirements for the Dallas-Fort Worth eight-hour attainment
demonstration described in §117.3123 and other associated re-
quirements discussed later in this preamble.

New §117.3103(b) speci�es that any account in Ellis County
that had no portland cement kilns in operation prior to January
1, 2001, is exempt from new §117.3123. All existing accounts
are regulated under the source cap control measure in new
§117.3123, including any new kilns placed into service at those
accounts. Any newly permitted accounts will be addressed
under New Source Review permitting. Adopted §117.3103(c)
speci�es that, after the compliance date speci�ed in new
§117.9320(c), §117.3110 and §117.3120 do not apply to cement
kilns subject to §117.3123 between March 1 and October 31
of each calendar year. This change is necessary because the
source cap in §117.3123 only applies during ozone season and
the current one-hour ozone rule requirements will remain in
effect during non-ozone season. As discussed elsewhere in
this preamble, these changes were made based on comments
received.

Section 117.3110, Emission Speci�cations

New §117.3110 incorporates the rule language regarding emis-
sion speci�cations from existing §117.265. New §117.3110(a) -
(e) incorporate the rule language from existing §117.265(a) - (e).

Section 117.3120, Source Cap

New §117.3120 incorporates the rule language from existing
§117.283. New §117.3120(a) - (f) incorporate the rule language
from existing §117.283(a) - (f), respectively. In addition, the
commission adopts a new equation in §117.3120(a) that incor-
porates the equation in existing §117.283(a). The new equation
in §117.3120(a) presents the equation in a format consistent
with other equations in Chapter 117 and provides a de�nition for
each term used in the equation.

Section 117.3123, Dallas-Fort Worth Eight-Hour Ozone Attain-
ment Demonstration Control Requirements

The commission is adopting a new §117.3123, entitled Dallas-
Fort Worth Eight-Hour Ozone Attainment Demonstration Control
Requirements, that includes a new mandatory source cap re-
quirement for all units located in Ellis County. New §117.3123(a)
speci�es that the owner or operator of any portland cement kiln
in Ellis County shall not allow the total NO

X
emissions from all

cement kilns located at the account to exceed the source cap
limitation in new §117.3123(b). New §117.3123(a) also speci-
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�es that compliance with the source cap must be in accordance
with the compliance schedule in new §117.9320(c). Based on
comments received, the adopted subsection (a) also speci�es
that the source cap only applies from March 1 through October
31 of each calendar year. Owners or operators must demon-
strate compliance with the 30-day rolling average cap beginning
on March 31 of each calendar year. The change will provide time
for owners or operators to transition from non-ozone season con-
trols to controls associated with the source cap under §117.3123.
This change will not signi�cantly impact the Dallas-Fort Worth
eight-hour ozone attainment demonstration because ozone ex-
ceedances rarely occur during March.

New §117.3123(b) speci�es that the NO
X

source cap for an ac-
count subject to new §117.3123 must be calculated according to
the equation in new §117.3123(b). Based on comments received
and further evaluation, the commission has revised the source
cap calculation methodology. For the adopted rule, the source
cap for an account is determined according to the three-year av-
erage production rate of the kilns located at the account plus one
standard deviation of total production at an account, by kiln type
(wet or dry), over the same three years, and a pound per ton
of clinker NO

X
emission factor based on kiln type. The source

cap, identi�ed as resultant Cap
8hour

in the equation, is the total
allowable NO

X
emissions from all cement kilns located at an ac-

count in tons per day and on a 30-day rolling average basis. The
NO

X
emission factor to determine the cap contribution from each

dry preheater-precalciner or precalciner kiln, variable K
D
, is 1.7

pounds per ton of clinker. The NO
X

emission factor to determine
the cap contribution from each long wet kiln, variable K

W
, is 3.4

pounds per ton of clinker. Variables N
D

and N
W

are the average
annual production in tons of clinker of dry preheater-precalciner
or precalciner kilns and long wet kilns, respectively, located at
the account for the calendar years 2003, 2004, and 2005, as
reported to the Industrial Emissions Assessment Section of the
commission, plus one standard deviation of total production at
an account, by kiln type (wet or dry), over the same three years.
The total source cap for an account subject to new §117.3123 is
the product of variables K

D
and N

D
, plus the product of variables

K
W

and N
W
, then converted to tons per day. Cement kilns that

began operation after calendar year 2005 are excluded from the
calculation of the source cap; however, as described later in this
preamble, NO

X
emissions from cement kilns that began opera-

tion after calendar year 2005 are included in the total emissions
calculation when determining compliance with the source cap.

The emission factors used for the source cap calculation, K
D

and K
W
, were determined based on actual emission data from

the sources located in Ellis County. The wet kiln NO
X

emission
factor, 3.4 pounds per ton of clinker, is based on an approxi-
mate 35% reduction from Ash Grove’s actual average pound per
ton of clinker emission rate from 2003 to 2005. The NO

X
emis-

sion factor for dry preheater-precalciner or precalciner kilns, 1.7
pounds per ton of clinker, is based on TXI’s dry preheater-pre-
calciner or precalciner kiln actual overall average pound per ton
of clinker emission rate since 2001. The 1.7 pounds per ton of
clinker emission factor represents an approximate 45 - 50% re-
duction from Holcim’s pound per ton of clinker emission rate for
2001. The commission’s rationale for the different approaches is
to recognize the best performing kilns for each category while es-
tablishing a cap approach that requires feasible and equitable re-
ductions from all three sites. The different approaches for the two
types of kilns is also due to signi�cant differences in the pound
per ton of clinker NO

X
emissions from kilns of the same category

located at different sites. While TXI’s dry preheater-precalciner

or precalciner kiln is currently meeting or doing better than 1.7
pounds NO

X
per ton of clinker, the NO

X
emissions from TXI’s wet

kilns are substantially higher than Ash Grove’s wet kilns. There-
fore, under the source cap approach and because the TXI facil-
ity in Ellis County has both types of cement kilns, the emission
factor used for the dry kilns must be balanced against the more
stringent emission factor for wet kilns.

The revised source cap calculation is more equitable than the
proposed source cap because it includes all kilns in operation at
the three accounts impacted by this rulemaking. The new ap-
proach also recognizes those kilns that are performing better,
on a pound per ton of clinker basis, than other kilns in the same
category. In addition, based on evaluation of recent emission
inventory trend data, the proposed source cap approach may
have inadvertently penalized certain sources that have made
substantial reductions since 2001 by requiring those sources to
potentially make greater reductions than certain other sources
that have shown an upward trend in NO

X
emissions during the

same time. Under the adopted source cap approach, the to-
tal NO

X
source cap for all three accounts will be approximately

16.4 tpd, only 0.6 tpd higher than the emissions modeled for the
low-end controls based on the cement kiln study.

New §117.3123(c) speci�es the NO
X

emission monitoring re-
quirements of new §117.3142 must be used to demonstrate
continuous compliance with the source cap. The adopted
§117.3123(d) is revised to specify the requirements that apply
to kilns that were not operational prior to calendar year 2006, to
re�ect the revised source cap approach. New §117.3123(d)(1)
speci�es that a cement kiln not in operation prior to calendar
year 2006 is subject to the source cap but must not be included
in the source cap calculation in new §117.3123(b). New sub-
section (d)(2) speci�es that the requirements of new §117.3142
and §117.3145 apply, and new subsection (d)(3) speci�es
that the NO

X
emissions from the kiln must be included in the

calculation of the 30-day rolling average for compliance with the
source cap. The intent of the source cap in new §117.3123 is
to establish a maximum cap on the total NO

X
emissions from

cement kilns at each account, based on the kilns in operation
in calendar years 2003 through 2005. The provisions of new
§117.3123(d) prohibit expanding the source cap based on new
units installed after calendar year 2005. Also for subsections
(c) and (d), rolling 30-day average is revised as 30-day rolling
average to be consistent with the terminology used in the cap
equation.

The commission adopts a new §117.3123(e) that requires the
owner or operator to submit a control plan for compliance with
the source cap. Control plans are required to be submitted to the
Of�ce of Compliance and Enforcement, the appropriate regional
of�ce, and the Chief Engineer’s Of�ce. Control plans submitted
to the Chief Engineer’s Of�ce should be submitted to the atten-
tion of the Air Quality Planning Section. New §117.3123(e)(1)
speci�es the minimum content of the control plan, including: the
emission point number for each kiln at the account; the facil-
ity identi�cation number for each kiln at the account; the source
cap for the account calculated according to the equation in new
§117.3123(b); and a description of the control measures that
have been or will be implemented for each cement kiln for com-
pliance with the source cap. New §117.3123(e)(2) provides for
revisions to the control plan and speci�es that the revised con-
trol plan must be submitted with any required permit application.
The revised control plan must adhere to the requirements of the
rule.
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New §117.3123(f) speci�es an ammonia emission speci�cation
of 10 ppmv at 7% O

2
for units that inject ammonia or urea to

control NO
X

emissions. Because SNCR and SCR are among
the potential control technologies available for compliance with
the source cap, an ammonia emission speci�cation is necessary
to prevent excessive ammonia slip. In addition, rolling 24-hour
average is revised as 24-hour rolling average to be consistent
with other terminology in the section.

Finally, new §117.3123(g) provides compliance �exibility by al-
lowing owners or operators to comply with the source cap lim-
itation, in whole or in part, using emission reduction credits as
provided in new §117.9800.

Section 117.3125, Alternative Case Speci�c Speci�cations

New §117.3125 sets forth provisions for alternative case speci�c
emission speci�cations for ammonia. Section 117.3125(a) spec-
i�es that the executive director may approve emission speci�ca-
tions different from the ammonia speci�cation for a unit where a
person can demonstrate that the affected unit cannot attain the
ammonia speci�cation of §117.3123(f). Subsection (a)(1) speci-
�es that the executive director shall consider, on a case-by-case
basis, the technological and economic circumstances of the in-
dividual unit. Subsection (a)(2) requires that the executive direc-
tor must determine that such speci�cations are the result of the
lowest emission speci�cation the unit is capable of meeting after
the application of controls to meet the NO

X
emission speci�ca-

tions of §117.3123. Subsection (a)(3) speci�es that the execu-
tive director, in determining whether to approve alternative emis-
sion speci�cations, may take into consideration the ability of the
plant at which the unit is located to meet emission speci�cations
through system-wide averaging at maximum capacity. Finally,
§117.3125(b) speci�es that any owner or operator affected by
the executive director’s decision to deny an alternative case spe-
ci�c emission speci�cation may �le a motion to overturn the ex-
ecutive director’s decision and that the requirements of §50.139
apply to §117.3125.

Section 117.3140, Continuous Demonstration of Compliance

New §117.3140 incorporates the rule language from existing
§117.243, concerning continuous demonstration of compliance.
New §117.3140(a) - (c) incorporate the rule language from
existing §117.273(a) - (c), respectively. In addition, for new
§117.3140(c)(2), the cross-reference to existing §117.213(f)(2)
- (7) is changed to new §117.8100(b) because the applicable
requirements for PEMS in existing §117.213(f)(2) - (7) are
incorporated in new §117.8100(b).

Section 117.3142, Emission Testing and Monitoring for Eight-
Hour Attainment Demonstration

New §117.3142 speci�es emission testing and monitoring re-
quirements for units subject to the source cap in new §117.3123.
New §117.3142(a) speci�es that the owner or operator of any
portland cement kiln subject to new §117.3123 must comply with
the monitoring requirements in new §117.3142(a)(1) - (4). New
§117.3142(a)(1) speci�es that the NO

X
monitoring requirements

of §117.3140 apply. The affected facilities are already required
to monitor NO

X
emissions under either existing §117.473, which

is incorporated in the new §117.3140, or due to TCEQ air permit
requirements. In addition, new §117.3142(a)(1)(A) - (C) specify
additional requirements for NO

X
CEMS. New subparagraph

(A) requires that each individual stack must be analyzed for
NO

X
separately for single units with multiple exhaust stacks.

New subparagraph (B) allows sharing of CEMS among units
or among multiple exhaust stacks on a single unit provided

the conditions of subparagraph (B)(i) and (ii) are met. New
§117.3142(a)(1)(B)(i) requires that exhaust of each stack is an-
alyzed and reported separately, and new §117.3142(a)(1)(B)(ii)
requires that the CEMS meet the certi�cation requirements
in §117.3140(b) for each exhaust stream while the CEMS is
operating in time-shared mode. New §117.3142(a)(1)(C) re-
quires that all bypass stacks be monitored to quantify emissions
directed through the bypass stack. If the CEMS is located up-
stream of the bypass stack to satisfy this requirement, the new
clauses (i) and (ii) specify additional requirements for monitoring
of bypass stacks. New clause (i) speci�es that no stream from
other potential sources of NO

X
may be introduced between

the CEMS and the bypass stack. New clause (ii) requires the
owner or operator to install, operate, and maintain a continuous
monitoring system to record automatically the date, time, and
duration of each event when the bypass stack is open. These
additional requirements for CEMS are necessary to ensure that
NO

X
emissions are accurately quanti�ed for compliance with the

source cap in new §117.3123.

The commission also adopts a new §117.3142(a)(2) to require
monitoring of stack exhaust �ow rate using the monitoring speci-
�cations of 40 CFR Part 60, Appendix B, Performance Speci�ca-
tion 6, or 40 CFR Part 75, Appendix A. This new �ow monitoring
requirement is necessary to ensure that total NO

X
emissions are

accurately quanti�ed for compliance with the new source cap
in new §117.3123. The affected facilities in Ellis County are
already required to perform similar �ow monitoring due to the
TCEQ air permit requirements. Therefore, this new �ow moni-
toring requirement should not require the installation of any new
monitoring equipment. In addition, the certi�cation requirements
in new §117.3142(a)(2) are similar to the �ow monitor certi�ca-
tion requirements already required for the monitoring systems by
permit.

For units that inject ammonia or urea to control NO
X

emis-
sions, new §117.3142(a)(3) requires that ammonia emissions
must be monitored according to either new §117.8130(1), (2),
or (4). These ammonia monitoring procedures include the
mass balance approach, the oxidation of ammonia to nitric
oxide approach, or other methods approved by the executive
director. The method of stain tubes method in §117.8130(3)
is not appropriate for cement kilns in determining compliance
with the ammonia emission speci�cation in §117.3123(f) due
to the infrequency of sample collection using this method and
the potential high variability of ammonia emissions from kilns
using urea or ammonia injection for NO

X
control. Based on

comments received, the commission has revised the adopted
§117.3142(a)(3) to clarify that ammonia monitoring is required
for kilns that inject ammonia or urea for NO

X
control regardless

of fuel type. In addition, for the adopted §117.3142(a)(3), the
commission adds language that speci�es the ammonia monitor-
ing requirements only apply from March 1 to October 31, or any
other time the owner or operator injects ammonia or urea for
NO

X
control. This change is necessary because the source cap

under §117.3123 only applies during ozone season, when the
sources are mostly likely to be using NO

X
control technologies

that use ammonia or urea injection. New §117.3142(a)(4)
speci�es that the installation of monitors must be performed in
accordance with the schedule speci�ed in §117.9320(c).

The commission also adopts a new §117.3142(b) that speci�es
the calculations and equations used to demonstrate compliance
with the source cap. As discussed elsewhere in this preamble,
the source cap under §117.3123 only applies from March 1 to
October 31. Therefore, the commission has revised the adopted
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§117.3142(b) to specify that the calculation requirements of sub-
section (b) only apply during that time frame so owners or oper-
ators are not required to perform the calculations speci�cally as-
sociated with the source cap when the cap does not apply. New
§117.3142(b)(1) speci�es the equation used to calculate hourly
NO

X
emissions from each kiln, in pounds per hour, identi�ed as

resultant "EH" in the equation. Variable "C" is the block hour
average NO

X
concentration in ppmv, dry basis. Variable "F" is

the block hour average exhaust �ow rate in dry standard cubic
feet per minute. Based on comments received, the commission
has removed the requirement that variables "C" and "F" must
be on a 7% oxygen corrected basis. Variable "K" is a conver-
sion factor from 40 CFR 60, Appendix A, Method 19 for calcu-
lating NO

X
mass emission rates from ppmv concentrations. New

§117.3142(b)(2) speci�es the equation for calculating the total
daily NO

X
emissions, expressed as resultant "ED" in the equa-

tions, in tons per day from the hourly emissions determined ac-
cording to new subsection (b)(1) and the number of hours of op-
eration per day for each kiln, expressed as variable "N" in the
equation. New §117.3142(b)(3) speci�es the equation for deter-
mining the 30-day rolling average NO

X
emissions, expressed as

resultant "E
30day

" in the equation, in tons per day for the account,
computed for the preceding 30 days. The 30-day rolling average
is calculated based on the total daily NO

X
emissions from each

kiln determined according to new subsection (b)(2), the number
of kilns located at the account, expressed as variable "K," and
the preceding 30 days, expressed as variable "N" in the equa-
tion. The term rolling 30-day average in the proposed subsection
(b)(3) was revised as 30-day rolling average for the adopted rule
to be consistent with the cap equation in §117.3123.

Section §117.3145, Noti�cation, Recordkeeping, and Reporting
Requirements

New §117.3145 incorporates the rule language from existing
§117.279, concerning noti�cation, recordkeeping, and reporting
requirements. New §117.3145(a) - (c) incorporates the noti�ca-
tion, recordkeeping, and reporting rule language from existing
§117.279(a) - (c). In addition, modi�cations to the existing rule
language and additional requirements are for the sources sub-
ject to the new source cap in §117.3123. For new §117.3145(a),
concerning noti�cation, the commission adds a reference to
new §117.3142 to the existing language from §117.279. This
change is necessary to require noti�cation of any CEMS or
PEMS performance evaluation for monitoring systems required
under §117.3142. Similarly, the commission adds a reference
to new §117.3142 in new §117.3145(b) to require reporting
of test results for any CEMS or PEMS relative accuracy test
audit. New §117.3145(c)(1) is revised to specify that for each
kiln subject to §117.3110 or §117.3120, the records in sub-
paragraphs (A) - (C) are required. This change is necessary to
clarify that sources subject to the source cap in §117.3123 are
not required to maintain the records under §117.3145(c)(1)(A) -
(C). In addition, for new §117.3145(c)(1)(B), the commission is
revising the language from existing §117.279(c)(1)(B) to specify
that records of the production of clinker should be in United
States short tons. Metric tons are typically used by the cement
manufacturing industry to express production and this change
is necessary to clarify the appropriate units for the records and
for the emissions calculated in pounds per ton of clinker.

New §117.3145(c)(4) speci�es new recordkeeping require-
ments for each kiln subject to the source cap in new §117.3123
and the monitoring requirements of new §117.3142. New
§117.3145(c)(4)(A) requires records of the control plan re-
quired by new §117.3123. New §117.3145(c)(4)(B) and (C)

require hourly records of the average NO
X

concentration in
ppmv, and hourly records of the NO

X
emission in pounds per

hour. The requirement to correct NO
X

concentrations to 7%
oxygen has been removed based on comments received. New
§117.3145(c)(4)(D) and (E) require daily records of the NO

X

emissions from each kiln in tons per day and daily records of
the NO

X
emissions in tons per day expressed as 30-day rolling

average. As discussed elsewhere in this preamble, rolling
30-day average was revised to be consistent with §117.3123.
New §117.3145(c)(4)(F) requires hourly records of the average
exhaust gas �ow rate in dry standard cubic feet per minute.
The requirement to correct �ow rate to 7% oxygen has been re-
moved based on comments received. New §117.3145(c)(4)(G)
requires records of the ammonia monitoring required under new
§117.3142(a)(3).

DIVISION 3, WATER HEATERS, SMALL BOILERS, AND
PROCESS HEATERS

The commission adopts a new Chapter 117, Subchapter E, Di-
vision 3 to incorporate the rule language from existing Chapter
117, Subchapter D, Division 1, regarding water heaters, small
boilers, and process heaters.

Section §117.3200, Applicability

New §117.3200 incorporates the applicability rule language from
existing §117.461.

Section 117.3201, De�nitions

New §117.3201, concerning de�nitions, incorporates the rule
language from existing §117.460. In addition, the commission
deletes the de�nitions of direct-vent unit and power-vent unit.
These de�nitions were added in the previous rulemaking be-
cause direct-vent and power-vent units were not required to meet
the 10 ng/J NO

X
emission standard. Because new §117.3205,

concerning emission speci�cations, speci�es the same standard
for all Type 0 water heaters manufactured on or after July 1,
2002, the separate emission speci�cations and de�nitions for
direct-vent and power-vent units are super�uous. Subsequent
de�nitions are renumbered accordingly.

Section 117.3203, Exemptions

New §117.3203 incorporates the rule language regarding
exemptions from existing §117.463. In addition, for new
§117.3203(3), the commission changes the exemption in ex-
isting §117.463(3), concerning Type 0 units used exclusively
to heat swimming pools and hot tubs. New §117.3203(3) adds
language to allow Type 1 and 2 units at single-family residences
to qualify for this exemption. It was the commission’s intent that
the exemption in existing §117.463(3) apply to water heaters
used exclusively to heat swimming pools and hot tubs at sin-
gle-family residences. Only Type 0 units were anticipated to
be used for this purpose. The commission has become aware
that some single-family residences have installed Type 1 or
2 units to heat swimming pools and hot tubs. Therefore, the
commission is adopting this change to clarify the intent of the
exemption. Type 1 and 2 units installed after the appropriate
compliance dates at multi-family residences or commercial
properties are still required to comply with emission limits set
forth in new §117.3205.

Section 117.3205, Emission Speci�cations

New §117.3205, concerning emission speci�cations, incor-
porates the rule language from existing §117.465. Also, the
commission adopts changes to existing §117.465(b) to imple-
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ment the requirements of HB 965. For new §117.3205(b)(1),
the language "but no later than December 31, 2006," in existing
§117.465(b)(1) is removed to clarify that Type 0 units manu-
factured after July 1, 2002, must comply with the requirements
in subsection (b)(1)(A) and (B) of this section. As previously
discussed in this preamble, the existing NO

X
emission speci�ca-

tions, 10 ng/J of heat output or 15 ppmv at 3.0% O
2
, in existing

§117.465(b)(2)(A) for Type 0 units (except power-vent and
direct-vent units) are repealed. Therefore, new §117.3205(b)
excludes these emission speci�cations for Type 0 units.

In addition, the emission speci�cations for power-vent and
direct-vent units in existing §117.465(b)(2)(B) are identical to
the emission speci�cations in existing §117.465(b)(1) and new
§117.3205(b)(1). Therefore, new §117.3205(b) excludes the
emission speci�cations for power-vent and direct-vent units
from existing §117.465(b)(3). All Type 0 gas-�red water heaters,
including power-vent and direct vent units, manufactured on or
after July 1, 2002, are subject to the NO

X
emissions speci�ca-

tions in new §117.3205(b)(1). Finally, new §117.3205(b)(2) and
(3) incorporate the rule language from existing §117.465(b)(4)
and (5), respectively, concerning the emission speci�cations for
Type 1 and 2 units.

Section 117.3210, Certi�cation Requirements

New §117.3210 incorporates the rule language from exist-
ing §117.467, concerning certi�cation requirements. New
§117.3210(a) and (b) incorporate the requirements from ex-
isting §117.467(a) and (b), respectively. In addition, for new
§117.3210(a), the commission removes the date reference for
Test Method 7. This change will allow the most recent versions
of EPA Test Methods 7 through 7E to be used for the certi�cation
testing.

Section 117.3215, Noti�cation and Labeling Requirements

New §117.3215 incorporates the rule language from existing
§117.469, concerning noti�cation and label requirements.

DIVISION 4, EAST TEXAS COMBUSTION

The commission adopts a new Chapter 117, Subchapter E,
Division 4, regarding new requirements for stationary, gas-�red
reciprocating internal combustion engines in speci�ed counties
in the Northeast Texas area. The new Subchapter E, Division
4 is a part of the commission’s eight-hour ozone attainment
demonstration for the Dallas-Fort Worth eight-hour ozone nonat-
tainment area. Any engines located in the Dallas-Fort Worth
eight-hour ozone nonattainment area are not subject to this
rule. Such engines are either currently regulated by equivalent
or more stringent requirements under other divisions of Chapter
117 or are regulated in separate rulemakings concurrent with
this rule. Therefore, applying this rule to the Dallas-Fort Worth
eight-hour ozone nonattainment counties would be super�uous.

Section 117.3300, Applicability

New §117.3300 speci�es that the new division applies to sta-
tionary, gas-�red reciprocating internal combustion engines
in certain counties in the Northeast Texas area. The speci�c
counties included in the applicability for this rulemaking include
the following counties: Anderson, Brazos, Burleson, Camp,
Cass, Cherokee, Franklin, Freestone, Gregg, Grimes, Harrison,
Henderson, Hill, Hopkins, Hunt, Lee, Leon, Limestone, Madi-
son, Marion, Morris, Nacogdoches, Navarro, Panola, Rains,
Robertson, Rusk, Shelby, Smith, Titus, Upshur, Van Zandt,
and Wood Counties. Based on comments received, Bosque,

Cooke, Grayson, Hood, Somervell, and Wise Counties have
been removed from the applicability of the adopted rule.

Section 117.3303, Exemptions

New §117.3303 speci�es those stationary, reciprocating internal
combustion engines that are exempt from the requirements of
Chapter 117, Subchapter E, Division 4. Based on comments re-
ceived, engines with a hp rating less than 240 hp and all gas-�red
lean-burn engines are exempt from the rule. Diesel engines
and dual-fuel engines are also exempt from the rule. Section
117.3303 also exempts engines used: for research and testing;
for performance veri�cation and testing; solely to power other
engines and gas-turbines during startups; exclusively for emer-
gency situations, except for 100 hours of operation for testing
and maintenance purposes; in response to and during any of-
�cially declared disaster or state of emergency; or directly and
exclusively by the owner or operator for agricultural operations
necessary for growing crops or raising of fowl or animals. While
the exemption in §117.3303(5) was not speci�cally commented
on, the commission has revised similar exemptions in §117.403
and §117.2103 based on comments received to allow for up
to 100 hours per year for testing and maintenance purposes.
The commission has revised §117.3303(5) to be consistent with
the adopted changes to the similar exemptions in §117.403 and
§117.2103.

Section 117.3310, Emission Speci�cations for Eight-Hour Attain-
ment Demonstration

The emission speci�cations for attainment demonstration, and
additional requirements related to the emission speci�cations,
are included in new §117.3310. As discussed elsewhere, gas-
�red lean-burn engines are exempt from the adopted rule based
on comments received. Provisions in the adopted §117.3310
related to gas-�red lean-burn engines have been modi�ed or re-
moved to re�ect this change. Section 117.3310(a) speci�es the
NO

X
emission speci�cations for stationary gas-�red reciprocating

internal combustion engines. New §117.3310(a)(1) establishes
a 1.00 g/hp-hr NO

X
emission speci�cation for gas-�red rich-burn

engines with a maximum rated capacity less than 500 hp. The
NO

X
emission speci�cations for gas-�red rich-burn engines with

a maximum rated capacity equal to or greater than 500 hp are in
new §117.3310(a)(2) and include 0.60 g/hp-hr for engines �red
on land�ll gas and 0.50 g/hp-hr on all other gas-�red rich-burn
engines.

NSCR technology is anticipated to be the primary control tech-
nology that will be used for rich-burn engines to meet the emis-
sion speci�cations. Some engines with maximum rated capac-
ities equal to or greater than 500 hp may have to install an ad-
ditional catalyst module with the NSCR control package in order
to comply with the more stringent 0.50 g/hp-hr emission spec-
i�cation. No land�ll gas-�red rich-burn engines were identi�ed
in the counties impacted by this rule. Should a land�ll gas-�red
rich-burn engine become subject to this rule, the 0.60 g/hp-hr
emission speci�cation is consistent with the emission speci�ca-
tions for this category of engines in the Houston-Galveston-Bra-
zoria ozone nonattainment area and is achievable through com-
bustion modi�cations rather than installation of NSCR.

A block one-hour averaging time for determining compli-
ance with the NO

X
emission speci�cations is speci�ed in new

§117.3310(b). The block one-hour average must be calculated
in the units of the applicable standard. New §117.3310(c)
speci�es that the maximum rated capacity used to determine
the applicability of the emission speci�cations of §117.3310(a)
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or the exemption status of a unit under §117.3303(1) must be
the greater of the maximum rated capacity as of December 31,
2000, or the maximum rated capacity after December 31, 2000.

New §117.3310(d) speci�es that a unit’s classi�cation is deter-
mined by the most speci�c classi�cation applicable to the unit as
of December 31, 2000. For example, a unit that is classi�ed as a
stationary gas-�red engine as of December 31, 2000, but subse-
quently is authorized to operate as a dual-fuel engine, must be
classi�ed as a stationary gas-�red engine for the purposes of this
rule. As discussed elsewhere in this preamble, the commission
has removed the CO emission speci�cation from §117.3310(e)
based on comments received. The adopted §117.3310(e) es-
tablishes the emission speci�cation for ammonia and speci�es
that the owner or operator of any unit subject to the NO

X
emis-

sion speci�cations of subsection (a) shall not allow the discharge
into the atmosphere ammonia emissions in excess of 10 ppmv
at 3.0% O

2
, dry basis. The averaging times for the ammonia

speci�cation are speci�ed in new §117.3310(e)(1) and (2). Para-
graph (1) speci�es a block one-hour averaging period for units
not equipped with a CEMS or PEMS for ammonia. Paragraph (2)
speci�es a rolling 24-hour averaging period for units equipped
with CEMS or PEMS for ammonia. Finally, new §117.3310(f)
speci�es that an owner or operator may use emission reductions
credits as speci�ed in §117.9800 of this title to comply with the
NO

X
emission speci�cations of this section.

Section 117.3325, Alternative Case Speci�c Speci�cations

New §117.3325, Alternative Case Speci�c Speci�cations, sets
forth provisions for alternative case speci�c emission speci�ca-
tions for ammonia. As discussed elsewhere in this preamble,
the commission is not adopting the CO emission speci�cation
that was proposed in §117.3310(e). Therefore, all references
to CO in the adopted §117.3325 have been removed. Section
117.3325(a) speci�es that the executive director may approve
emission speci�cations different from the ammonia speci�ca-
tions for a unit where a person can demonstrate that the affected
unit cannot attain the ammonia speci�cation of §117.3310(e).
Subsection (a)(1) speci�es that the executive director shall con-
sider on a case-by-case basis the technological and economic
circumstances of the individual unit. Subsection (a)(2) requires
that the executive director must determine that such speci�ca-
tions are the result of the lowest emission speci�cation the unit
is capable of meeting after the application of controls to meet
the NO

X
emission speci�cations of §117.3310. Subsection (a)(3)

speci�es that the executive director, in determining whether to
approve alternative emission speci�cations, may take into con-
sideration the ability of the plant at which the unit is located
to meet emission speci�cations through system-wide averaging
at maximum capacity. Finally, §117.3325(b) speci�es that any
owner or operator affected by the executive director’s decision
to deny an alternative case speci�c emission speci�cation may
�le a motion to overturn the executive director’s decision, and
that the requirements of §50.139 (relating to Motion to Overturn
Executive Director’s Decision) apply to §117.3325.

Section 117.3330, Operating Requirements

Operating requirements for units subject to the emission spec-
i�cations of the division are listed in new §117.3330. New
§117.3330(a) speci�es that the owner or operator shall operate
any unit subject to the emission speci�cations in compliance
with those speci�cations. New §117.3330(b) speci�es that all
units subject to the emission speci�cations must be operated so
as to minimize NO

X
emissions consistent with the emission con-

trol techniques selected, over the unit’s operating or load range

during normal operations. New §117.3330(b)(1) requires that
each unit controlled with post-combustion control techniques
must be operated such that the reducing agent injection rate is
maintained to limit NO

X
concentrations to less than or equal to

the NO
X

concentrations achieved at maximum rated capacity.
New §117.3330(b)(2) requires that each stationary internal
combustion engine controlled with NSCR must be equipped
with an automatic AFR controller that operates on exhaust O

2

or CO control and maintains the AFR in the range required
to meet the engine’s applicable emission speci�cations. New
§117.3330(b)(3) requires that each stationary internal combus-
tion engine must be checked for proper operation according to
new §117.8140(b). As discussed elsewhere in this preamble,
the commission is not adopting the CO emission speci�cation
that was proposed in §117.3310(e). Therefore, the adopted
§117.3330(b)(3) is revised to specify that the engine must be
checked for proper operation by recorded NO

X
measurements

according to §117.8140(b). This testing includes recorded
measurements of NO

X
emissions at least quarterly and as soon

as practicable within two weeks after each occurrence of engine
maintenance that may reasonably be expected to increase
emissions, O

2
sensor replacement, catalyst cleaning, or catalyst

replacement. New §117.8140(b) also speci�es that stain tubes
and portable NO

X
analyzers are acceptable for this documen-

tation. The quarterly emission testing is not required for those
engines whose monthly run time does not exceed ten hours;
however, this exemption does not apply to the requirement to
test emissions after installation of controls, major repair work,
or any time the owner or operator has reason to believe the
emissions may have changed. In addition, while not speci�cally
commented on, the commission has become aware that under
the proposed rule an engine equipped with NO

X
CEMS or

PEMS would still be required to perform this quarterly emission
testing. Therefore, §117.3330(b)(3) is also revised to specify
that engines equipped with a CEMS or PEMS to monitor NO

X

are exempt from the requirements of subsection (b)(3).

Section 117.3335, Monitoring, Noti�cation, and Testing Require-
ments

New §117.3335 speci�es the monitoring, noti�cation, and test-
ing requirements. As discussed elsewhere in this preamble, the
commission is not adopting the CO emission speci�cation that
was proposed in §117.3310(e). Because the adopted rule ex-
cludes a CO emission speci�cation, the requirements for per-
forming CO testing have also been removed from §117.3335.
New §117.3335(a) and (b) require that if the owner or operator
installs a CEMS or PEMS to monitor O

2
or NO

X
, the CEMS or

PEMS must meet the requirements of new §117.8100(a) or (b),
as applicable. New §117.3335(c) speci�es that if the owner or
operator elects to install CEMS or PEMS, the installation and cer-
ti�cation of the monitoring systems must be in accordance with
the compliance schedule in §117.9340.

New §117.3335(d) lists the testing requirements of units sub-
ject to the emission speci�cations of §117.3310. Section
117.3335(d)(1) requires that each unit must be tested for NO

X

and O
2

emissions and subsection (d)(2) requires that each
unit that injects urea or ammonia for NO

X
control be tested for

ammonia emissions. Subsection (d)(3) requires that all testing
be conducted according to new §117.8000, which includes the
general stack testing procedures and methods for Chapter 117.
The speci�c requirements of new §117.8000 are discussed
later in this preamble. New §117.3335(d)(3) also speci�es the
owner or operator of a natural gas-�red engine may use ASTM
D6522-00 to perform the NO

X
and O

2
testing required in lieu
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of the methods speci�ed in §117.8000. If ASTM D6522-00 is
used, the test report must contain the information speci�ed in
new §117.8010.

New subsection (d)(4) requires that test results must be reported
in the units of the applicable emission limits and averaging pe-
riods. New §117.3335(d)(5) speci�es that, for units equipped
with CEMS or PEMS, the CEMS or PEMS must be installed and
operational before testing under this subsection. Veri�cation of
operational status must, at a minimum, include completion of
the initial monitor certi�cation and the manufacturer’s written re-
quirements or recommendations for installation, operation, and
calibration of the device. New §117.3335(d)(6) speci�es that on
units operating with CEMS or PEMS, initial compliance with the
emission speci�cations of §117.3310 of this title may be demon-
strated using the CEMS or PEMS, after monitor certi�cation test-
ing, in lieu of the methods speci�ed in §117.3335(d)(3).

New §117.3335(d)(7) speci�es retesting requirements for units
not operating with CEMS or PEMS. Engines must be periodi-
cally tested according to new §117.8140(a). The speci�c pro-
cedures and requirements in new §117.8140(a) are discussed
later in this preamble. In addition, new §117.3335(d)(7)(A) re-
quires retesting within 60 days after any modi�cation that could
reasonably be expected to increase the NO

X
emission rate. New

§117.3335(d)(7)(B) allows retesting at the discretion of the owner
or operator after any modi�cation that could reasonably be ex-
pected to decrease the NO

X
emission rate, including, but not lim-

ited to, installation of post-combustion controls, low-NO
X

burn-
ers, low excess air operation, staged combustion (for example,
over�re air), FGR, and fuel-lean and conventional (fuel-rich) re-
burn. New §117.3335(d)(8) speci�es that testing be performed
in accordance with the schedule speci�ed in §117.9340.

New §117.3335(e) requires that each unit that injects urea
or ammonia into the exhaust stream for NO

X
control must be

monitored according to one of the ammonia monitoring proce-
dures speci�ed in new §117.8130. These ammonia monitoring
procedures include the use of the mass balance equation in
§117.8130(1), the molybdenum oxidizer and NO

X
analyzer ap-

proach in §117.8130(2), the use of stain tubes in §117.8130(3),
or other methods approved by the executive director as allowed
in §117.8130(4). New §117.3335(f) requires the owner or
operator of an affected source to submit written noti�cation of
any CEMS or PEMS RATA or testing required under this sec-
tion, except for any testing related to the ammonia monitoring
speci�ed in §117.3335(e), to the appropriate regional of�ce and
any local air pollution control agency having jurisdiction at least
15 days in advance of the date of RATA or testing.

Section 117.3345, Recordkeeping and Reporting Requirements

New §117.3345(a) requires that the owner or operator of a unit
subject to the emission speci�cations of §117.3310 maintain writ-
ten or electronic records of the data speci�ed in this subsection.
Such records must be kept for a period of at least �ve years and
must be made available upon request by authorized represen-
tatives of the executive director, the EPA, or local air pollution
control agencies having jurisdiction. New §117.3345(a)(1) re-
quires that records of hourly emissions be maintained for each
unit using a CEMS or PEMS. New §117.3345(a)(2) speci�es
records for each stationary internal combustion engine subject to
the emission speci�cations of §117.3310, including: emissions
measurements required by §117.3330(b)(3); and catalytic con-
verter, air-fuel ratio controller, or other emissions-related control
system maintenance, including the date and nature of correc-
tive actions taken. As discussed elsewhere in this preamble, the

commission is not adopting the CO emission speci�cation that
was proposed in §117.3310(e) and the requirement for CO test-
ing have also been excluded from §117.3330(b)(3). Therefore,
the recordkeeping requirement proposed in subsection (a)(3) for
records of the CO measurements speci�ed in §117.3330(b)(3) is
not included in the adopted §117.3345(b). New subsection (a)(3)
requires records of the results of initial certi�cation testing, eval-
uations, calibrations, checks, adjustments, and maintenance of
CEMS, PEMS, or steam-to-fuel or water-to-fuel ratio monitoring
systems. New subsection (a)(4) requires the owner or opera-
tor to maintain records of the results of performance testing and
new subsection (a)(5) requires records of the ammonia monitor-
ing required by §117.3335(e).

New §117.3345(b) speci�es that written records of the number
of hours of operation for each day’s operation must be made
for each engine claimed exempt under §117.3303(5) of this title
or §117.3330(b)(3) of this title. New §117.3330(b)(3) references
the engine testing provisions in new §117.8140(b), which also
includes an exemption for which new §117.3345(b) will require
written records. In addition, for each engine claimed exempt
under §117.3303(5) of this title, written records must be main-
tained that re�ect the purpose of engine operation and, if oper-
ation was for an emergency situation, identi�cation of the type
of emergency situation and the start and end times and dates
of the emergency situation. The records must be maintained for
at least �ve years and must be made available upon request to
representatives of the executive director, the EPA, or any local
air pollution control agency having jurisdiction.

New §117.3345(c) speci�es that, except for the ammonia mon-
itoring requirements of §117.3335(e), the owner or operator of
an affected unit must furnish the appropriate regional of�ce and
the Of�ce of Compliance and Enforcement reports of all testing
and monitor certi�cation required under new §117.3335. Reports
must be submitted for review and approval within 60 days after
completion of the testing and must contain the information spec-
i�ed in new §117.8010. In addition, in response to comments re-
ceived, the commission has revised §117.3345(c) to clarify that
the quarterly testing under §117.3330(b)(3) is not subject to the
reporting requirements of §117.3345(c).

SUBCHAPTER F, ACID MANUFACTURING

The commission adopts a new Chapter 117, Subchapter F, enti-
tled Acid Manufacturing, that incorporates the divisions and as-
sociated rule language of the existing Chapter 117, Subchapter
C, Acid Manufacturing.

DIVISION 1, ADIPIC ACID MANUFACTURING

The commission adopts a new Chapter 117, Subchapter F, Divi-
sion 1, entitled Adipic Acid Manufacturing, that incorporates rule
language from the existing Chapter 117, Subchapter C, Division
1, Adipic Acid Manufacturing.

Section 117.4000, Applicability

New §117.4000 incorporates the rule language from existing
§117.301, concerning the applicability for adipic acid manufac-
turing.

Section 117.4005, Emission Speci�cations

New §117.4005 incorporates the rule language from existing
§117.305 concerning the emission speci�cations for units sub-
ject to the Adipic Acid Manufacturing Division.

Section 117.4025, Alternative Case Speci�c Speci�cations
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New §117.4025 incorporates the rule language from existing
§117.321, concerning provisions for alternative case speci�c
speci�cations for units that cannot attain the emission speci�-
cations in new §117.4005.

Section 117.4035, Initial Demonstration of Compliance

New §117.4035 incorporates the rule language from existing
§117.311, concerning initial demonstration of compliance for
units subject to the emission speci�cations in new §117.4005.

Section 117.4040, Continuous Demonstration of Compliance

New §117.4040 incorporates the rule language from existing
§117.313, concerning continuous demonstration of compli-
ance for units subject to the emission speci�cations in new
§117.4005. New §117.4040(a) - (e) incorporate the rule lan-
guage from existing §117.313(a) - (e). In addition, for new
§117.4040(c), the reference to existing §117.213(f) is changed
to reference new §117.8100(b). The requirements for PEMS in
existing §117.213(f) are incorporated in new §117.8100(b).

Section 117.4045, Noti�cation, Recordkeeping, and Reporting
Requirements

New §117.4045 incorporates the rule language from existing
§117.319, concerning noti�cation, recordkeeping, and reporting
requirements for affected facilities subject to the emission
speci�cations in new §117.4005.

Section 117.4050, Control Plan Procedures

New §117.4050 incorporates the rule language from existing
§117.309, concerning the control plan procedures for persons
affected by the division.

DIVISION 2, NITRIC ACID MANUFACTURING - OZONE
NONATTAINMENT AREAS

The commission adopts a new Chapter 117, Subchapter F, Divi-
sion 2, entitled Nitric Acid Manufacturing - Ozone Nonattainment
Areas, that incorporates rule language from the existing Chapter
117, Subchapter C, Division 2, Nitric Acid Manufacturing - Ozone
Nonattainment Areas.

Section 117.4100, Applicability

New §117.4100 incorporates the rule language from existing
§117.401, concerning the applicability for nitric acid manufac-
turing in ozone nonattainment areas.

Section 117.4105, Emission Speci�cations

New §117.4105 incorporates the rule language from existing
§117.405, concerning the emission speci�cations for affected
nitric acid manufacturing units in ozone nonattainment areas.

Section 117.4125, Alternative Case Speci�c Speci�cations

New §117.4125 incorporates the rule language from existing
§117.421, concerning provisions for alternative case speci�c
speci�cations for units that cannot attain the emission speci�-
cations in new §117.4105.

Section 117.4135, Initial Demonstration of Compliance

New §117.4135 incorporates the rule language from existing
§117.411, concerning initial demonstration of compliance for
units subject to the emission speci�cations in new §117.4105.

Section 117.4140, Continuous Demonstration of Compliance

New §117.4140 incorporates the rule language from existing
§117.413, concerning continuous demonstration of compli-

ance for units subject to the emission speci�cations in new
§117.4105. New §117.4140(a) - (e) incorporate the rule lan-
guage from existing §117.413(a) - (e). In addition, for new
§117.4140(c), the reference to existing §117.213(f) is changed
to reference new §117.8100(b). The requirements for PEMS in
existing §117.213(f) are incorporated in new §117.8100(b).

Section 117.4145, Noti�cation, Recordkeeping, and Reporting
Requirements

New §117.4145 incorporates the rule language from existing
§117.419, concerning noti�cation, recordkeeping, and reporting
requirements for affected facilities subject to the emission
speci�cations in new §117.4105.

Section 117.4150, Control Plan Procedures

New §117.4150 incorporates the rule language from existing
§117.409, concerning the control plan procedures for persons
affected by the division.

DIVISION 3, NITRIC ACID MANUFACTURING - GENERAL

The commission adopts a new Chapter 117, Subchapter F, Divi-
sion 3, entitled Nitric Acid Manufacturing - General, that incorpo-
rates rule language from the existing Chapter 117, Subchapter
C, Division 3, Nitric Acid Manufacturing - General.

Section 117.4200, Applicability

New §117.4200 incorporates the rule language from existing
§117.451, concerning the general applicability for nitric acid
production units, except for units in applicable ozone nonattain-
ment areas.

Section 117.4205, Emission Speci�cations

New §117.4205 incorporates the rule language from existing
§117.455 concerning the emission speci�cation for affected
nitric acid production units.

Section 117.4210, Applicability of Federal New Source Perfor-
mance Standards

New §117.4210 incorporates the rule language from existing
§117.458, concerning the applicability of 40 CFR Part 60,
Subpart G (Standards of Performance for Nitric Acid Plants).

SUBCHAPTER G, GENERAL MONITORING AND TESTING
REQUIREMENTS

The commission adopts a new Chapter 117, Subchapter G that
incorporates general monitoring and testing requirements from
various divisions of Chapter 117 that are commonly cross-refer-
enced from other divisions.

DIVISION 1, COMPLIANCE STACK TESTING AND REPORT
REQUIREMENTS Section 117.8000, Stack Testing Require-
ments

New §117.8000, Stack Testing Requirements, incorporates the
common stack testing requirements from existing §117.211(e)
and §117.479(e), concerning testing requirements for initial
demonstration of compliance. New §117.8000(a) speci�es
that the requirements of new §117.8000 are applicable when
required by a provision of Chapter 117. When owners or opera-
tors are required to comply with §117.8000, the relevant section
of Chapter 117 references new §117.8000. New §117.8000(b)
incorporates language from §117.479(e)(3) specifying that
shorter test times may be used, if approved by the executive
director. This provision is not included in existing §117.211(e).
Incorporating the language in new §117.8000(b) will ensure
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that the executive director has suf�cient �exibility to consider
allowing shorter test times, if warranted, whether the testing is
conducted at sites that are minor or major sources of NO

X
.

New §117.8000(c)(1) - (3), (5), and (6) incorporate the test
method requirements from existing §117.211(e)(1) - (5). Also,
new §117.8000(c)(5) updates the section references to Test
Method 1 and Performance Speci�cation 2, because the EPA
has reformatted the test methods and performance speci�ca-
tions from 40 CFR Part 60, Appendices A and B. The reference
to §2.1 of Test Method 1 is changed to §11.1, and the reference
to §3.2 of Performance Speci�cation 2 is changed to §8.1.3.
In addition, the commission adopts a new §117.8000(c)(4) to
specify that, for units that inject ammonia or urea to control NO

X

emissions, the methods required to determine ammonia are the
Phenol-Nitroprusside Method, the Indophenol Method, or EPA
Conditional Test Method 27. The initial demonstration of com-
pliance requirements from existing §117.211 require ammonia
testing on units that inject urea or ammonia for NO

X
control; how-

ever, existing §117.211 does not specify methods for conducting
the ammonia testing. The methods in new §117.8000(c)(4) are
the same methods required to determine the correction factor
"d" from the mass balance equation approach of monitoring for
ammonia slip in existing §117.114 and §117.214.

Finally, new §117.8000(d) incorporates the language from exist-
ing §117.211(e)(6), concerning the provisions for EPA-approved
alternative test methods and minor modi�cations to test meth-
ods.

Section 117.8010, Compliance Stack Test Reports

New §117.8010, Compliance Stack Test Reports, incorporates
the compliance stack test report content requirements from
existing §117.211(g) that was commonly referenced from other
divisions. New §117.8010 speci�es that the requirements of
new §117.8010 are applicable when required by a provision of
Chapter 117. When owners or operators are required to comply
with §117.8010, the relevant section of Chapter 117 references
new §117.8010. The report content requirements from existing
§117.211(g)(1) - (8) are incorporated in new §117.8010(1) - (8).
Also, new §117.8010(8)(B) updates the section reference to
Performance Speci�cation 2, because the EPA has reformatted
the test methods and performance speci�cations from 40 CFR
Part 60, Appendices A and B. The reference to §9 of Perfor-
mance Speci�cation 2 is changed to §8.5.

DIVISION 2, EMISSION MONITORING

The commission adopts a new Chapter 117, Subchapter G, Divi-
sion 2, Emission Monitoring, that incorporates general monitor-
ing requirements from various divisions of Chapter 117 that are
commonly cross-referenced from other divisions.

Section 117.8100, Emission Monitoring System Requirements
for Industrial, Commercial, and Institutional Sources

New §117.8100 incorporates the general requirements from ex-
isting §117.213(e) and (f) for CEMS and PEMS used at indus-
trial, commercial, and institutional sources to comply with a mon-
itoring requirement of Chapter 117. New §117.8100(a) speci�es
that the requirements for CEMS in new §117.8100(a) are ap-
plicable when required by a provision of Chapter 117. When
owners or operators are required to comply with §117.8100(a),
the relevant section of Chapter 117 references new §117.8100.
The requirements for CEMS in existing §117.213(e)(1) - (3), (5),
and (6) are incorporated in new §117.8100(a)(1) - (6). Exist-
ing §117.213(e)(4) includes CEMS requirements speci�c to the

Houston-Galveston-Brazoria ozone nonattainment area and is
not included in new §117.8100(a).

New §117.8100(b) speci�es that the requirements for PEMS in
new §117.8100(b) are applicable when required by a provision
of Chapter 117. When owners or operators are required to com-
ply with §117.8100(b), the relevant section of Chapter 117 refer-
ences new §117.8100. The requirements for PEMS in existing
§117.213(f)(2) - (7) are incorporated in new §117.8100(b)(1) -
(6). Existing §117.213(f)(1) speci�es that the PEMS must pre-
dict the pollutant emissions in the units of the applicable emis-
sion speci�cations of the division, and is not incorporated in new
§117.8100(b) because division-speci�c requirements might ap-
ply.

The commission adopts a new §117.8100(c) that speci�es that
reports of any RATA performed in accordance with §117.8100
must comply with the new §117.8010, concerning compliance
stack test report contents. New §117.8100(c) is necessary to
clarify that the report for any RATA performed in accordance with
§117.8100(a) or (b) must still meet the report content require-
ments.

Section 117.8110, Emission Monitoring System Requirements
for Utility Electric Generation Sources

New §117.8110 incorporates the general requirements from ex-
isting §117.113(c) and (f) for CEMS and PEMS used at utility
electric generation sources to comply with a monitoring require-
ment of Chapter 117. The requirements for CEMS and PEMS
at utility electric generation sources in existing §117.113(c) and
(f) are suf�ciently different from the requirements for industrial,
commercial, and institutional sources in existing §117.213 that
combining the requirements for both source categories would
result in signi�cant substantive changes impacting owners and
operators. Therefore, the commission has maintained the moni-
toring system requirements for CEMS and PEMS at a utility elec-
tric generation source separate from other source categories.
New §117.8110(a) speci�es that the requirements for CEMS in
new §117.8110(a) are applicable when required by a provision
of Chapter 117. When owners or operators are required to com-
ply with §117.8110(a), the relevant section of Chapter 117 refer-
ences new §117.8110. The requirements for CEMS in existing
§117.113(c)(1) and (2) are incorporated in new §117.8110(a)(1)
and (2). Existing §117.113(c)(3) is a Houston-Galveston-Bra-
zoria ozone nonattainment area speci�c requirement for CEMS
and is not incorporated into §117.8110(a).

New §117.8110(b) speci�es that the requirements for PEMS in
new §117.8110(b) are applicable when required by a provision
of Chapter 117. When owners or operators are required to com-
ply with §117.8110(b), the relevant section of Chapter 117 refer-
ences new §117.8110. The requirements for PEMS in existing
§117.113(f)(2) - (4) are incorporated in new §117.8110(b)(1) -
(3). Existing §117.113(f)(1) speci�es that the PEMS must pre-
dict the pollutant emissions in the units of the applicable emis-
sion speci�cations of the division, and is not incorporated in new
§117.8110(b) because division-speci�c requirements might ap-
ply. In addition, the reference in existing §117.113(f)(4)(B) to ex-
isting §117.213(f) is changed to §117.8100(b), because the ap-
plicable requirements from §117.213(f) are incorporated in new
§117.8100(b).

Section 117.8120, Carbon Monoxide (CO) Monitoring

New §117.8120 incorporates the CO monitoring requirements
from existing §117.113(b) and §117.213(d), and the optional
CO monitoring requirements from existing §117.143(b). New
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§117.8120 speci�es that the requirements for CO monitoring
in new §117.8120 are applicable when required by a provision
of Chapter 117. When owners or operators are required to
comply with §117.8120, the relevant section of Chapter 117
references new §117.8120. The references to applicable sub-
sections for CEMS or PEMS used to monitor CO in existing
§§117.113(b)(1), 117.143(b)(1), and 117.213(b)(1) are changed
to new §117.8100(a) or §117.8110(a) and §117.8100(b) or
§117.8110(b), as applicable.

Section 117.8130, Ammonia Monitoring

New §117.8130 incorporates the ammonia monitoring require-
ments from existing §117.114(a)(4) and §117.214(a)(1)(D)
that are commonly referenced from various divisions of Chap-
ter 117. New §117.8130 speci�es that the requirements for
ammonia monitoring in new §117.8130 are applicable when
required by a provision of Chapter 117. When owners or
operators are required to comply with §117.8130, the relevant
section of Chapter 117 references new §117.8130. Existing
§117.114(a)(4)(A) - (D) and §117.214(a)(1)(D)(i) - (iv) are in-
corporated in new §117.8030(1) - (4). The O

2
correction for

ammonia concentrations to 3.0% for boilers and 15% for gas
turbines in the equation in existing §117.114(a)(4)(A) is identical
to the O

2
corrections for boilers and gas turbines in existing

§117.214(a)(1)(D)(i); therefore, new §117.8030(1) incorporates
the O

2
correction criteria for the ammonia concentrations from

§117.214(a)(1)(D)(i). The methods speci�ed for variable "d"
of the equations in §117.114(a)(4)(A) and §117.214(a)(1)(D)(i)
are identical and are incorporated in new §117.8000(c)(4).
Variable "d" of the equation in new §117.8130(1) speci�es that
the correction factor is the ratio of measured slip to calculated
ammonia slip, where the measured slip is obtained from the
stack sampling for ammonia during an initial demonstration of
compliance required by Chapter 117 and using the methods
speci�ed in new §117.8000.

Section 117.8140, Emission Monitoring for Engines

New §117.8140 incorporates certain testing requirements
for stationary internal combustion engines from exist-
ing §§117.208(d)(7), 117.213(g)(1), 117.214(b)(2), and
117.478(b)(5). New §117.8140(a), concerning periodic
testing for engines, speci�es that the requirements in new
§117.8140(a) are applicable when required by a provision
of Chapter 117. When owners or operators are required to
comply with §117.8140(a), the relevant section of Chapter
117 references new §117.8140(a). New §117.8140(a)(1) - (3)
incorporate the engine testing provisions for NO

X
and CO from

§117.213(g)(1)(A) - (C). New §117.8140(a)(1) speci�es that the
methods in new §117.8000 must be used. The provisions for
testing on a biennial calendar basis or with 15,000 hours of
operation in existing §117.213(g)(1)(B) are incorporated in new
§117.8140(a)(2). The exemption from periodic testing in existing
§117.213(g)(1)(C) for engines used exclusively in emergency
situations is incorporated in new §117.8140(a)(3).

New §117.8140(b), concerning checks for proper operation of
engines, speci�es that the requirements in new §117.8140(a)
are applicable when required by a provision of Chapter 117.
New §117.8140(b) incorporates the engine-testing provisions
for proper operation from §§117.208(d)(7), 117.214(b)(2)(A),
and 117.478(b)(5). The exemption from quarterly testing for
engines with a monthly run time of 10 hours or less in existing
§117.214(b)(2)(A) and §117.478(b)(5) is only applicable in the
Houston-Galveston-Brazoria ozone nonattainment area. This
exemption is not in §117.208(d)(7). The commission is incorpo-

rating the exemption for engines with a monthly run time of 10
hours or less in new §117.8140(b), expanding the applicability
of the exemption to affected engines in the Beaumont-Port
Arthur and Dallas-Fort Worth ozone nonattainment areas. The
provision in existing §117.214(b)(2)(A) and §117.478(b)(5) that
speci�es the exemption does not diminish the requirement to
test emissions after installation of controls, major repair work,
or any time the owner or operator believes emissions may have
changed is also incorporated in new §117.8140(b).

SUBCHAPTER H, ADMINISTRATIVE PROVISIONS

The commission adopts a new Chapter 117, Subchapter H,
entitled Administrative Provisions, that incorporates the ad-
ministrative provisions from existing Chapter 117, Subchapter
E, concerning compliance schedules and certain compliance
�exibility provisions, and includes new compliance schedules
and changes to re�ect new rules for the Dallas-Fort Worth
eight-hour ozone attainment demonstration.

DIVISION 1, COMPLIANCE SCHEDULES

The commission adopts a new Chapter 117, Subchapter H, Di-
vision 1, entitled Compliance Schedules, that incorporates the
compliance schedules from existing Chapter 117, Subchapter E,
§§117.510, 117.512, 117.520, 117.524, 117.530, and 117.534,
and includes new compliance schedules and changes to re�ect
new rules for the Dallas-Fort Worth eight-hour ozone attainment
demonstration.

Section 117.9000, Compliance Schedule for Beaumont-Port
Arthur Ozone Nonattainment Area Major Sources

New §117.9000 incorporates the compliance schedule rule
language from existing §117.520(a), applicable to the Beau-
mont-Port Arthur ozone nonattainment area. New §117.9000(1)
incorporates the rule language from existing §117.520(a)(1),
concerning the compliance schedule for RACT requirements.
New §117.9000(2) incorporates the rule language from exist-
ing §117.520(a)(2), concerning the compliance schedule for
lean-burn engine requirements, and new §117.9000(3) incorpo-
rates the rule language from existing §117.520(a)(3), concerning
the compliance schedule for requirements associated with the
emission speci�cations for attainment demonstration. In
addition, as previously indicated in this preamble, the com-
mission is incorporating general requirements from existing
§117.213 for CEMS and PEMS at industrial, commercial, and
institutional sources in a new §117.8100. Therefore, for new
§117.9000(1)(B)(i) and (3)(B)(iii), the commission changes the
reference for the CEMS or PEMS performance evaluation and
quality assurance procedures from existing §117.213(e)(1)(A)
and (B) and (f)(3) - (5)(A) to the new §117.8100(a)(1)(A) and
(B) and (b)(2) - (4)(A). Also, existing §117.520(a)(3)(C)(ii) in-
correctly references to semiannual reports required by existing
§117.213(c)(1)(C). Existing §117.213(c)(1)(C) does not include a
requirement for semiannual reports. Therefore, the commission
excludes this cross-reference from the new §117.9000(3)(C)(ii).

Section 117.9010, Compliance Schedule for Dallas-Fort Worth
Ozone Nonattainment Area Major Sources

New §117.9010 incorporates the compliance schedule rule
language from existing §117.520(b), applicable to the Dal-
las-Fort Worth ozone nonattainment area. New §117.9010(1)
incorporates the rule language from existing §117.520(b)(1)(A).
New §117.9010(2) incorporates the rule language from existing
§117.520(b)(1)(B). As previously indicated in this preamble, the
commission is incorporating general requirements from existing
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§117.213 for CEMS and PEMS at industrial, commercial, and
institutional sources in a new §117.8100. Therefore, for new
§117.9010, the commission changes the reference for the
CEMS or PEMS performance evaluation and quality assurance
procedures from existing §117.213(e)(1)(A) and (B) and (f)(3) -
(5)(A) to the new §117.8100(a)(1)(A) and (B) and (b)(2) - (4)(A).

In addition, the compliance schedule in existing §117.520(b)(2),
for engines subject to existing §117.206(b)(3), is incorporated
in new §117.9030, concerning the compliance schedule for the
Dallas-Fort Worth eight-hour ozone nonattainment area. The
applicability for existing §117.520(b)(2) is the nine-county area of
the Dallas-Fort Worth eight-hour ozone nonattainment area and
new §117.9030 is the most appropriate location to incorporate
these requirements.

Section 117.9020, Compliance Schedule for Houston-Galve-
ston-Brazoria Ozone Nonattainment Area Major Sources

New §117.9020 incorporates the compliance schedule rule
language from existing §117.520(c), applicable to the Hous-
ton-Galveston-Brazoria ozone nonattainment area. New
§117.9020(1) incorporates the rule language from existing
§117.520(c)(1), concerning the compliance schedule for RACT
requirements. New §117.9020(2) incorporates the rule lan-
guage from existing §117.520(c)(2), concerning the compliance
schedule for requirements associated with the emission speci�-
cations for attainment demonstration. In addition, as previously
indicated in this preamble, the commission is incorporating
general requirements from existing §117.213 for CEMS and
PEMS at industrial, commercial, and institutional sources
in a new §117.8100. Therefore, for new §117.9020, the
commission changes the reference for the CEMS or PEMS
performance evaluation and quality assurance procedures from
existing §117.213(e)(1)(A) and (B) and (f)(3) - (5)(A) to the new
§117.8100(a)(1)(A) and (B) and (b)(2) - (4)(A).

Finally, for new §117.9020(2)(B)(ii), the commission revises the
compliance schedule language in existing §117.520(c)(2)(B)(ii)
regarding submitting the certi�cation of activity level for elec-
tric generating facilities subject to the system cap in existing
§117.210. The current language in existing §117.520(c)(2)(B)(ii)
might be incorrectly interpreted that an owner or operator is re-
quired to use the �rst two consecutive third quarters of actual
activity level data out of the �rst �ve years of operation. The com-
mission’s intent in existing §117.210 and §117.520(c)(2)(B)(ii) is
that the owner or operator may select any two consecutive third
quarters of actual level of activity data out of the �rst �ve years of
operation, and that the selection must be made no later than 60
days after the end of the �rst �ve years of operation. Therefore,
the language in new §117.9020(2)(B)(ii) is revised to specify this
requirement more accurately.

Section 117.9030, Compliance Schedule for Dallas-Fort Worth
Eight-Hour Ozone Nonattainment Area Major Sources

New §117.9030, Compliance Schedule for Dallas-Fort Worth
Eight-Hour Ozone Nonattainment Area Major Sources, speci�es
the compliance schedules for units subject to the emissions
speci�cations of §117.410 and §117.423.

New §117.9030(a) speci�es the compliance schedule for any
stationary, reciprocating, internal combustion engines subject
to the emission speci�cations of §117.410(a), and incorporates
the existing compliance schedule rule language from existing
§117.520(b)(2). New §117.9030(a)(1) incorporates the rule
language from existing §117.520(b)(2)(A). New §117.9030(a)(2)

and (a)(2)(A) - (D) incorporate the rule language from existing
§117.520(b)(2)(B) and (B)(i) - (iv).

In addition, for new §117.9030(a)(1)(C), the commission is
revising the requirement in existing §117.520(b)(2)(B)(iii) to
submit �nal control plans required by existing §117.215. As
previously indicated in this preamble, the commission is in-
corporating the requirements for engines subject to existing
§117.206(b)(3) and §117.520(b)(2) in the new division for the
Dallas-Fort Worth eight-hour ozone nonattainment area. Exist-
ing §117.520(b)(2)(B)(iii) incorrectly references the �nal control
plan procedures for RACT. The correct cross-reference for �nal
control plans for engines subject to existing §117.206(b)(3)
should be existing §117.216, Final Control Plan Procedures for
Attainment Demonstration Emission Speci�cations. Therefore,
the applicable �nal control plan procedures for attainment
demonstration emission speci�cations for the engines under
new Subchapter B, Division 3 are in new §117.454. Because
this change could result in a change in the information re-
quired, the commission is changing the compliance date in
new §117.9030(a)(1)(C) for submitting the �nal control plans
to January 1, 2008. The commission is not changing any
other existing compliance schedule requirements from existing
§117.520(b)(2).

New §117.9030(b) speci�es the compliance schedule re-
quirements for units subject to the emissions speci�cations
of §117.410(b). Based on comments received, the commis-
sion has revised the compliance schedule in §117.9030(b) to
provide additional time for certain sources to comply with the
requirements of the rule. New §117.9030(b)(1) establishes the
compliance schedule for existing sources subject to the rule.
Subparagraph (A) requires the owner or operator of any sta-
tionary source of NO

X
in the Dallas-Fort Worth eight-hour ozone

nonattainment area that is a major source of NO
X

and is subject
to §117.410(b) to submit the initial control plan required by
§117.450 of this title no later than June 1, 2008. Subparagraph
(B) requires owners or operators of units subject to the emission
speci�cations of §117.410(b) to comply with all other require-
ments of Subchapter B, Division 4 as soon as practicable, but
no later than March 1, 2009, or March 1, 2010, depending on
the source category of the unit. Section 117.9030(b)(1)(B)(i)
establishes a compliance date of March 1, 2009, for units
subject to §117.410(b)(1), (2), (4), (5), (6), (7)(A), (8), (10), and
(14). Section 117.9030(b)(1)(B)(ii) establishes a compliance
date of March 1, 2010, for units subject to §117.410(b)(3),
(7)(B), (9), (11), (12), and (13). The selection of the source
categories for the two compliance schedules was based on the
number of sources in each category, the type of controls likely
to be implemented to meet the adopted emission speci�cations,
the time required to implement those controls, and the amount
of reductions expected from each source category. Some
source categories may require more time to comply with the
rule due to the procurement and installation times of the control
technologies necessary or because the large number of units
in a particular source category requiring retro�t controls might
limit vendors’ ability to meet demand. The adopted compliance
schedule focuses the maximum reductions possible by March
1, 2009. New subparagraph (C) requires owners or operators
of diesel and dual-fuel engines to comply with the restriction on
hours of operation for maintenance and testing in §117.410(g),
and the associated recordkeeping in §117.445(f)(9), as soon as
practicable, but no later than March 1, 2009. New subparagraph
(D) requires owners or operators of any stationary gas turbine
or stationary internal combustion engine claimed exempt under
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§117.403(a)(7)(D), (8), or (9) to comply with the run time meter
requirements of §117.440(i), and associated recordkeeping in
§117.445(f)(4), as soon as practicable, but no later than March
1, 2009.

New §117.9030(b)(2) speci�es the owner or operator of any sta-
tionary source of NO

X
that becomes subject to the requirements

of Subchapter B, Division 4 of this chapter on or after the appli-
cable compliance date speci�ed in §117.9030(b)(1), shall com-
ply with the requirements of Subchapter B, Division 4 as soon
as practicable, but no later than 60 days after becoming sub-
ject. For example, new boilers placed into service after March 1,
2009, will be required to comply within 60 days after startup of
the unit. Existing units previously exempt from the rule, but no
longer qualifying for that exemption after the applicable compli-
ance date, will be required to comply with the rule no later that
60 days after the date that the exemption status was lost.

Section 117.9100, Compliance Schedule for Beaumont-Port
Arthur Ozone Nonattainment Area Utility Electric Generation
Sources

New §117.9100 incorporates the compliance schedule rule
language from existing §117.510(a), applicable to the Beau-
mont-Port Arthur ozone nonattainment area. New §117.9100(1)
incorporates the rule language from existing §117.510(a)(1),
concerning the compliance schedule for RACT requirements.
New §117.9100(2) incorporates the rule language from exist-
ing §117.510(a)(2), concerning the compliance schedule for
requirements associated with the emission speci�cations for
attainment demonstration.

Section 117.9110, Compliance Schedule for Dallas-Fort Worth
Ozone Nonattainment Area Utility Electric Generation Sources

New §117.9110 incorporates the compliance schedule rule
language from existing §117.510(b), applicable to the Dal-
las-Fort Worth ozone nonattainment area. New §117.9110(1)
incorporates the rule language from existing §117.510(b)(1),
concerning the compliance schedule for RACT requirements.
New §117.9110(2) incorporates the rule language from exist-
ing §117.510(b)(2), concerning the compliance schedule for
requirements associated with the emission speci�cations for
attainment demonstration.

Section 117.9120, Compliance Schedule for Houston-Galve-
ston-Brazoria Ozone Nonattainment Area Utility Electric
Generation Sources

New §117.9120 incorporates the compliance schedule rule
language from existing §117.510(c), applicable to the Hous-
ton-Galveston-Brazoria ozone nonattainment area. New
§117.9120(1) incorporates the rule language from existing
§117.510(c)(1), concerning the compliance schedule for RACT
requirements. New §117.9120(2) incorporates the rule lan-
guage from existing §117.510(c)(2), concerning the compliance
schedule for requirements associated with the emission speci�-
cations for attainment demonstration.

Section 117.9130, Compliance Schedule for Dallas-Fort Worth
Eight-Hour Ozone Nonattainment Area Utility Electric Genera-
tion Sources

New §117.9130, Compliance Schedule for Dallas-Fort Worth
Eight-Hour Ozone Nonattainment Area Utility Electric Genera-
tion Sources, speci�es the compliance schedule for owners or
operators subject to the new Subchapter C, Division 4. New
§117.9130(a) speci�es the compliance schedule for existing
units subject to the rule. New §117.9130(a)(1) requires the

owner or operator to submit the initial control plan required
by new §117.1350 by no later than June 1, 2008. New
§117.9130(a)(2) speci�es that the owner or operator must com-
ply with all other requirements of new Subchapter C, Division 4
as soon as practicable, but no later that March 1, 2009. Finally,
the commission adopts a new §117.9130(b) that speci�es, for
units in the Dallas-Fort Worth eight-hour ozone nonattainment
area that become subject to new Subchapter C, Division 4 on or
after March 1, 2009, the owner or operator must comply as soon
as practicable, but no later than 60 days after becoming subject.

Section 117.9200, Compliance Schedule for Houston-Galve-
ston-Brazoria Ozone Nonattainment Area Minor Sources

New §117.9200 incorporates the compliance schedule rule
language from existing §117.534, concerning the compliance
schedule for boilers, process heaters, stationary engines and
stationary gas turbines at minor sources applicable to the
Houston-Galveston-Brazoria ozone nonattainment area. New
§117.9200(1) incorporates the rule language from existing
§117.534(1), concerning the compliance schedule for sources
subject to the MECT Program. New §117.9200(2) incorporates
the rule language from existing §117.534(2), concerning the
compliance schedule for sources not subject to the MECT
Program. In addition, as previously indicated in this preamble,
the commission is incorporating general requirements from ex-
isting §117.213 for CEMS and PEMS at industrial, commercial,
and institutional sources in a new §117.8100. Therefore, for
new §117.9200, the commission changes the reference for the
CEMS or PEMS performance evaluation and quality assurance
procedures from existing §117.213(e)(1)(A) and (B) and (f)(3) -
(5)(A) to the new §117.8100(a)(1)(A) and (B) and (b)(2) - (4)(A).

Section 117.9210, Compliance Schedule for Dallas-Fort Worth
Eight-Hour Ozone Nonattainment Area Minor Sources

New §117.9210 speci�es the compliance schedule for sources
subject to the new Subchapter D, Division 2, Dallas-Fort Worth
Eight-Hour Ozone Nonattainment Area Minor Sources. Based
on comments received, the commission has revised the com-
pliance schedule to provide additional time for certain source
categories to comply with the rule. Also, as discussed else-
where in this preamble, boiler, process heaters, and stationary
gas turbines at minor sources are not subject to the adopted rule.
Provisions in the adopted §117.9210 related to boilers, process
heaters, and stationary gas turbines have been modi�ed or re-
moved to re�ect this change, and the provisions renumbered as
necessary.

The adopted §117.9210(a) speci�es the owner or operator of
each stationary source of NO

X
in the Dallas-Fort Worth eight-hour

ozone nonattainment area that is not a major source of NO
X
shall

comply with the requirements of Subchapter D, Division 2 as
soon as practicable, but no later than the dates speci�ed in para-
graphs (1) through (3). Rich-burn gas-�red, diesel, and dual-fuel
stationary engines are required to comply with the requirements
of the division by no later than March 1, 2009. Lean-burn sta-
tionary gas-�red engines must meet the requirements of the rule
by no later than March 1, 2010.

New §117.9210(b) speci�es the owner or operator of any sta-
tionary source of NO

X
in the Dallas-Fort Worth eight-hour ozone

nonattainment area that becomes subject to the requirements
of Subchapter D, Division 2 on or after the applicable compli-
ance date in subsection (a), must comply with the requirements
of Subchapter D, Division 2 as soon as practicable, but no later
than 60 days after becoming subject.
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Section 117.9300, Compliance Schedule for Utility Electric Gen-
eration in East and Central Texas

New §117.9300 incorporates the compliance schedule rule
language from existing §117.512, concerning the compliance
schedule for utility electric generation in East and Central
Texas. New §117.9300(1) incorporates the rule language from
existing §117.512(1), and new §117.9300(2) incorporates the
rule language from existing §117.512(2).

Section §117.9320, Compliance Schedule for Cement Kilns

New §117.9320 incorporates the rule language regarding the
compliance schedule for cement kilns from existing §117.524.
New §117.9320(a) and (b) incorporate the rule language from
existing §117.524(a) and (b), respectively. In addition, for new
§117.9320(a), the commission adds the language "Except as
speci�ed in subsection (c) of this section . . .." This change
is necessary to clarify that the compliance schedule in subsec-
tion (a) is not applicable to the new requirements in §§117.3123,
117.3142, and 117.3145.

A new §117.9320(c) speci�es that the owner or operator of each
portland cement kiln in Ellis County must be in compliance with
the requirements of §117.3123 and §117.3142, and the appli-
cable requirements of §117.3145 as soon as practicable, but no
later than March 1, 2009. In addition, new §117.9320(c)(1) speci-
�es that the provisions in new §117.9320(b), regarding extension
of compliance schedules, do not apply to subsection (c) or the re-
quirements of §117.3123, §117.3142, or the applicable require-
ments of §117.3145. New §117.9320(c) is necessary to ensure
that the required reductions under the source cap of §117.3123
occur by the date necessary to demonstrate attainment. How-
ever, based on comments received, the commission has revised
§117.9320(c) to include a provision in new paragraph (2) that
would extend the compliance date to no later than March 1,
2010, if a contested case hearing is granted as a direct result of
a permit application necessary to comply with §117.3123. New
§117.9320(c)(2) also speci�es that the compliance date remains
March 1, 2009, if a contested case hearing is granted under the
conditions speci�ed in subparagraphs (A) or (B). The condition in
new subparagraph (A) is if the contested case hearing is granted
as a result of a permit application that includes modi�cations nec-
essary to comply with §117.3123, but the contested case hear-
ing is the result of modi�cations included in the permit that are
unrelated to compliance with §117.3123. The condition in new
subparagraph (B) is if the contested case hearing is granted at
the request of the owner or operator of the affected portland ce-
ment kiln or a third party af�liated with the owner or operators.
The provisions of subparagraph (A) or (B) are necessary to en-
sure that the compliance date is only extended to March 1, 2010,
if a contested case hearing is granted due to circumstances be-
yond the control of the affected site.

Section 117.9340, Compliance Schedule for East Texas Com-
bustion

New §117.9340 speci�es the compliance schedule for owner or
operators to comply with the requirements of Chapter 117, Sub-
chapter E, Division 4, East Texas Combustion. Based on com-
ments received, the commission has determined that additional
time is needed for affected owners or operators to comply with
the requirements of the East Texas Combustion rule. Therefore,
the commission has revised the compliance date from March 1,
2009, to March 1, 2010. The adopted §117.9340(a) speci�es
that the owner or operator of each stationary, reciprocating in-
ternal combustion engine subject to Subchapter E, Division 4

must comply with the requirements of Subchapter E, Division 4
as soon as practicable, but no later than March 1, 2010. Section
117.9340(b) speci�es that the owner or operator of a stationary,
reciprocating internal combustion engine that becomes subject
to the requirements of Subchapter E, Division 4 on or after March
1, 2010, must comply with the requirements of that division as
soon as practicable, but no later than 60 days after becoming
subject.

Section 117.9500, Compliance Schedule for Nitric Acid and
Adipic Acid Manufacturing Sources

New §117.9500 incorporates the compliance schedule rule
language from existing §117.530, concerning the compliance
schedule for nitric acid and adipic acid manufacturing sources.
New §117.9500(1) - (3) incorporate the rule language from
existing §117.530(1) - (3), respectively.

DIVISION 2, COMPLIANCE FLEXIBILITY

The commission adopts a new Chapter 117, Subchapter H, Divi-
sion 2, entitled Compliance Flexibility, that incorporates the rule
language from existing Chapter 117, §117.570 and §117.571,
and includes changes to re�ect new rules for the Dallas-Fort
Worth eight-hour ozone attainment demonstration.

Section 117.9800, Use of Emission Credits for Compliance

New §117.9800 incorporates the rule language from existing
§117.570, concerning the use of emission credits for compli-
ance. New §117.9800(a) - (d) incorporate the rule language
from existing §117.570(a) - (d), respectively. In addition,
new §117.9800(a) is restructured for clarity. The list of ap-
plicable sections in existing §117.570(a) is listed as separate
paragraphs in new §117.9800(a)(1) - (8). Applicable section
number references for the new rules for the Dallas-Fort Worth
eight-hour ozone attainment demonstration are included in new
§117.9800(a)(5), (7), and (8). Also, for new §117.9800(d), the
list of applicable sections in existing §117.570(d), concerning
�nal control plans, is also revised to include new §117.456 and
§117.1356.

Section 117.9810, Use of Emission Reductions Generated from
the Texas Emissions Reduction Plan (TERP)

New §117.9810 incorporates the rule language from existing
§117.571, concerning the use of emission reductions generated
from the Texas Emissions Reduction Plan. New §117.9810(a)
and (b) incorporate and restructure for clarity the rule language
from existing §117.571(a). New §117.9810(a) revises the appli-
cability of §117.571 to include the Dallas-Fort Worth eight-hour
ozone nonattainment area. The list of applicable sections in
existing §117.571(a) is listed as separate paragraphs in new
§117.9810(a)(1) - (6). Applicable section number references
for the new rules for the Dallas-Fort Worth eight-hour ozone
attainment demonstration are included in new §117.9810(a)(6).
The rule language concerning provisions for obtaining emission
reductions generated from TERP in existing §117.571(a)(1) - (6)
is incorporated in new §117.9810(b) and (b)(1) - (6). Also, for
new §117.9810(b)(6), the commission removes the language
"of this division" regarding applicable emission reduction re-
quirements, because this reference has no meaning under the
new format for the division that incorporates this rule language.
The new §117.9810(b)(6) speci�es "applicable emission reduc-
tion requirements of this chapter." Finally, new §117.9810(c)
incorporates the rule language from existing §117.571(b).

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
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The commission reviewed the rulemaking for a new 30 TAC
Chapter 117 in light of the regulatory impact analysis require-
ments of Texas Government Code, §2001.0225, and determined
that, except for the repeal and reformatting of Chapter 117 and
as speci�cally discussed later regarding rules in Subchapter E,
Division 3, the rulemaking meets the de�nition of a major envi-
ronmental rule as de�ned in that statute. A major environmental
rule means a rule, the speci�c intent of which is to protect the
environment or reduce risks to human health from environmen-
tal exposure, and that may adversely affect in a material way
the economy, a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the state
or a sector of the state.

The rulemaking does not, however, meet any of the four applica-
bility criteria for requiring a regulatory impact analysis for a major
environmental rule, which are listed in Texas Government Code,
§2001.0225(a). Texas Government Code, §2001.0225, applies
only to a major environmental rule, the result of which is to: 1)
exceed a standard set by federal law, unless the rule is speci�-
cally required by state law; 2) exceed an express requirement of
state law, unless the rule is speci�cally required by federal law;
3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
4) adopt a rule solely under the general powers of the agency
instead of under a speci�c state law.

The repeal and reformatting of Chapter 117 is necessary to
accommodate new rules for the eight-hour ozone attainment
demonstration and to provide for future potential rulemaking.
The reformatting includes minor technical changes and correc-
tions to existing language for rule language associated with
the one-hour ozone NAAQS. The repeal and reformatting of
Chapter 117 will not negatively impact the status of the state’s
attainment with the ozone NAAQS because all existing rules
remain in effect until the effective date of the reformatted
chapter. All requirements in the existing rules for the one-hour
ozone NAAQS, applicable to a particular region or area that the
rules apply to, have been incorporated into the new formatted
rules. This is necessary so there will be no backsliding or tem-
porary lapse in the enforcement or effectiveness of the current
requirements in 30 TAC Chapter 117, which are necessary for
attainment and maintenance of the NAAQS in Texas.

Speci�cally, the remainder of this rulemaking can be summa-
rized as indicated in the following categories.

SUBCHAPTER B: COMBUSTION CONTROL AT MAJOR IN-
DUSTRIAL, COMMERCIAL, AND INSTITUTIONAL SOURCES
IN OZONE NONATTAINMENT AREAS

DIVISION 4: DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA MAJOR SOURCES

These rules adopt new emission control requirements for ma-
jor ICI sources of NO

X
in the Dallas-Fort Worth eight-hour ozone

nonattainment area. Speci�cally, the new Subchapter B, Divi-
sion 4 requires owners or operators of major ICI sources of NO

X

in the Dallas-Fort Worth eight-hour ozone nonattainment area to
reduce NO

X
emissions from a wide variety of stationary sources.

The rules also include monitoring, testing, recordkeeping, report-
ing, and other requirements associated with the emission speci�-
cations necessary to ensure compliance with the emission spec-
i�cations and that the necessary NO

X
emission reductions will be

achieved.

Further, the emission speci�cations for attainment demonstra-
tion in new §117.410 specify stricter emission limits for NO

X
for all

unit and industry types in the Dallas-Fort Worth eight-hour nonat-
tainment area than are speci�ed in the EPA’s ACT. The FCAA
RACT requirement is ful�lled by the emission speci�cations for
attainment demonstration in §117.410 for the Dallas-Fort Worth
eight-hour ozone nonattainment area.

The emission reductions from these adopted rules will result
in reductions in ozone formation in the Dallas-Fort Worth
eight-hour ozone nonattainment area and help the area make
progress toward compliance with the eight-hour ozone NAAQS.
These emission reductions are one component of the Dal-
las-Fort Worth attainment demonstration SIP revision the state
is required to submit to EPA to assure attainment and main-
tenance of the eight-hour ozone NAAQS, and the new rules
in Subchapter B, Division 4 are one step toward meeting the
state’s obligations under the FCAA.

SUBCHAPTER C: COMBUSTION CONTROL AT MAJOR UTIL-
ITY ELECTRIC GENERATION SOURCES IN OZONE NONAT-
TAINMENT AREAS

DIVISION 4: DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA UTILITY ELECTRIC GENERATION
SOURCES

These rules adopt new requirements for utility electric genera-
tion sources in the Dallas-Fort Worth eight-hour ozone nonat-
tainment area. Speci�cally, the new Subchapter C, Division 4
applies to utility boilers, auxiliary steam boilers, stationary gas
turbines, and duct burners used in turbine exhaust ducts used
in an electric power generating system owned or operated by a
municipality or a PUC-regulated utility, or any of their succes-
sors, regardless of whether the successor is a municipality or
is regulated by the PUC; or an electric cooperative, municipal-
ity, river authority, or public utility located within the Dallas-Fort
Worth eight-hour ozone nonattainment area. The rules estab-
lish a unit-by-unit basis for compliance with the existing emis-
sion speci�cations for units subject to the rule; however, based
on comments received discussed elsewhere in this preamble,
the rule is revised to also provide an alternative system-wide
heat-input weighted average approach. Further, as discussed
elsewhere in this preamble, the rules satisfy RACT requirements
for the �ve new counties in the nine-county Dallas-Fort Worth
eight-hour ozone nonattainment area.

The emission reductions from these adopted rules will result
in reductions in ozone formation in the Dallas-Fort Worth
eight-hour ozone nonattainment area and help the area make
progress toward compliance with the eight-hour ozone NAAQS.
These emission reductions are one component of the Dal-
las-Fort Worth attainment demonstration SIP revision the state
is required to submit to EPA to assure attainment and main-
tenance of the eight-hour ozone NAAQS, and the new rules
in Subchapter C, Division 4 are one step toward meeting the
state’s obligations under the FCAA.

SUBCHAPTER D: COMBUSTION CONTROL AT MINOR
SOURCES IN OZONE NONATTAINMENT AREAS

DIVISION 2: DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA MINOR SOURCES

These rules adopt requirements for minor stationary sources of
NO

X
in the Dallas-Fort Worth eight-hour ozone nonattainment

area to meet new emission speci�cations and other reductions
of NO

X
emissions from affected stationary internal combustion
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engines. Speci�cally, this rulemaking regulates units at sites in-
cluding small businesses and industries, hospitals, hotels, public
and private of�ce and administrative buildings, and school dis-
tricts that were previously unregulated.

The emission reductions from these adopted rules will result
in reductions in ozone formation in the Dallas-Fort Worth
eight-hour ozone nonattainment area and help the area make
progress toward compliance with the eight-hour ozone NAAQS.
These emission reductions are one component of the Dal-
las-Fort Worth attainment demonstration SIP revision the state
is required to submit to EPA to assure attainment and main-
tenance of the eight-hour ozone NAAQS, and the new rules
in Subchapter D, Division 2 are one step toward meeting the
state’s obligations under the FCAA.

SUBCHAPTER E: MULTI-REGION COMBUSTION CONTROL

DIVISION 2: CEMENT KILNS

These rules implement a control strategy for cement kilns in the
Dallas-Fort Worth eight-hour ozone nonattainment area. Specif-
ically, the commission is adopting a source-cap approach to es-
tablish a maximum NO

X
emission cap for each account. As dis-

cussed elsewhere in this preamble, these rules are based on
the commission’s evaluation of the "Assessment of NO

X
Emis-

sions Reduction Strategies for Cement Kilns--Ellis County: Final
Report," together with modeling sensitivity studies, and all other
available information, including information submitted as public
comment on the proposed rules. A source cap allows an owner
or operator to choose the most applicable and cost-effective con-
trol technology available to a particular kiln while still achieving
the overall reductions modeled for the Dallas-Fort Worth eight-
hour attainment demonstration. Owners or operators may use
any of the control technologies identi�ed in the �nal report of
the control technology study or other appropriate technologies
to achieve reductions for compliance with the source cap. Be-
fore an increase in NO

X
emissions from a change in operation

from one unit or the installation of a new kiln could occur, a cor-
responding and equivalent decrease in NO

X
emission will be re-

quired from another existing unit.

The emission reductions from these adopted rules will result
in reductions in ozone formation in the Dallas-Fort Worth
eight-hour ozone nonattainment area, and help the area make
progress toward compliance with the eight-hour ozone NAAQS.
These emission reductions are one component of the Dal-
las-Fort Worth attainment demonstration SIP revision the state
is required to submit to EPA to assure attainment and main-
tenance of the eight-hour ozone NAAQS, and the new rules
in Subchapter E, Division 2 are one step toward meeting the
state’s obligations under the FCAA.

DIVISION 3: WATER HEATERS, SMALL BOILERS, AND
PROCESS HEATERS

The commission reviewed the rulemaking action in Subchapter
E, Division 3 of Chapter 117 in light of the regulatory analysis
requirements of Texas Government Code, §2001.0225, and de-
termined that the rulemaking action does not meet the de�nition
of a major environmental rule as de�ned in that statute. A ma-
jor environmental rule is a rule the speci�c intent of which is to
protect the environment or reduce risks to human health from
environmental exposure and that may adversely affect in a ma-
terial way the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector
of the state.

The primary purpose of this rulemaking action in this division is
to repeal the current 10 ng/J NO

X
emission standard for certain

gas-�red residential water heaters, as set forth in §117.465(b)(2).
This emission standard has never become effective. The effec-
tive date has been extended through a prior adopted rulemaking,
and it has subsequently been determined that compliance with
the 10 ng/J standard for Type 0 units is not currently achievable.
The basis for this determination is discussed earlier in this pre-
amble in greater detail. All water heaters must still meet the 40
ng/J emission standard in the existing rules. The original rules,
adopted on April 19, 2000, did not constitute a major environ-
mental rulemaking action, and the amendments to the existing
rules are minor in nature. Therefore, the rulemaking does not
constitute a major environmental rule, and thus not subject to a
formal regulatory analysis.

The emission reductions from the remaining emission standards
in the adopted rules will result in reductions in ozone forma-
tion in the Dallas-Fort Worth eight-hour ozone nonattainment
area, and help bring the area into compliance with the eight-hour
ozone NAAQS. These emission reductions are one component
of the Dallas-Fort Worth attainment demonstration SIP revision
the state is required to submit to EPA to assure attainment and
maintenance of the eight-hour ozone NAAQS, and the new rules
in Subchapter E, Division 3 are one step toward meeting the
state’s obligations under the FCAA.

DIVISION 4: EAST TEXAS COMBUSTION

The primary purpose of the new rules is to require affected
gas-�red stationary, reciprocating internal combustion engines
in certain counties in the Northeast Texas area to meet new
NO

X
emission speci�cations and other requirements in order

to reduce NO
X

emissions and ozone air pollution transport
into the Dallas-Fort Worth eight-hour ozone nonattainment
area. The speci�c counties included in the applicability for this
rulemaking include the following counties: Anderson, Brazos,
Burleson, Camp, Cass, Cherokee, Franklin, Freestone, Gregg,
Grimes, Harrison, Henderson, Hill, Hopkins, Hunt, Lee, Leon,
Limestone, Madison, Marion, Morris, Nacogdoches, Navarro,
Panola, Rains, Robertson, Rusk, Shelby, Smith, Titus, Upshur,
Van Zandt, and Wood Counties.

The emission reductions from these adopted rules will result
in reductions in ozone formation in the Dallas-Fort Worth
eight-hour ozone nonattainment area and help the area make
progress toward compliance with the eight-hour ozone NAAQS.
These emission reductions are one component of the Dal-
las-Fort Worth attainment demonstration SIP revision the state
is required to submit to EPA to assure attainment and main-
tenance of the eight-hour ozone NAAQS, and the new rules
in Subchapter E, Division 4 are one step toward meeting the
state’s obligations under the FCAA.

ANALYSIS

The new Chapter 117 rulemaking implements express require-
ments of the FCAA. Under 42 USC, §7410, each state is required
to adopt and implement a state implementation plan containing
adequate provisions to implement, attain, maintain, and enforce
the NAAQS within the state. While 42 USC, §7410 generally
does not require speci�c programs, methods, or reductions in
order to meet the standard, state SIPs must include "enforce-
able emission limitations and other control measures, means or
techniques (including economic incentives such as fees, mar-
ketable permits, and auctions of emissions rights), as well as
schedules and timetables for compliance as may be necessary
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or appropriate to meet the applicable requirements of this chap-
ter," (meaning Chapter 85, Air Pollution Prevention and Control,
otherwise known as the FCAA). The provisions of the FCAA rec-
ognize that states are in the best position to determine what pro-
grams and controls are necessary or appropriate in order to meet
the NAAQS. This �exibility allows states, affected industry, and
the public, to collaborate on the best methods for attaining the
NAAQS for the speci�c regions in the state. Even though the
FCAA allows states to develop their own programs, this �exibil-
ity does not relieve a state from developing a program that meets
the requirements of 42 USC, §7410. States are not free to ignore
the requirements of 42 USC, §7410 and must develop programs
and control measures to assure that their state implementation
plans provide for implementation, attainment, maintenance, and
enforcement of the NAAQS within the state.

The requirement to provide a �scal analysis of regulations in the
Texas Government Code was amended by Senate Bill (SB) 633
during the 75th legislative session. The intent of SB 633 was
to require agencies to conduct a regulatory impact analysis of
extraordinary rules. These are identi�ed in the statutory lan-
guage as major environmental rules that will have a material ad-
verse impact and will exceed a requirement of state law, federal
law, or a delegated federal program, or are adopted solely un-
der the general powers of the agency. With the understanding
that this requirement would seldom apply, the commission pro-
vided a cost estimate for SB 633 that concluded "based on an
assessment of rules adopted by the agency in the past, it is not
anticipated that the bill will have signi�cant �scal implications for
the agency due to its limited application." The commission also
noted that the number of rules that would require assessment
under the provisions of the bill was not large. This conclusion
was based, in part, on the criteria set forth in the bill that ex-
empted rules from the full analysis unless the rule was a major
environmental rule that exceeds a federal law.

As discussed earlier in this preamble, the FCAA does not al-
ways require speci�c programs, methods, or reductions in or-
der to meet the NAAQS; thus, states must develop programs
for each nonattainment area to help ensure that those areas will
meet the attainment deadlines. Because of the ongoing need to
address nonattainment issues and to meet the requirements of
42 USC, §7410, the commission routinely proposes and adopts
SIP rules. The legislature is presumed to understand this federal
scheme. If each rule proposed for inclusion in the SIP was con-
sidered to be a major environmental rule that exceeds federal
law, then every SIP rule would require the full regulatory impact
analysis (RIA) contemplated by SB 633. This conclusion is in-
consistent with the conclusions reached by the commission in its
cost estimate and by the Legislative Budget Board (LBB) in its
�scal notes. Since the legislature is presumed to understand the
�scal impacts of the bills it passes, and that presumption is based
on information provided by state agencies and the LBB, the com-
mission believes that the intent of SB 633 was only to require the
full RIA for rules that are extraordinary in nature. While the SIP
rules will have a broad impact, that impact is no greater than is
necessary or appropriate to meet the requirements of the FCAA.
For these reasons, rules adopted for inclusion in the SIP fall un-
der the exception in Texas Government Code, §2001.0225(a),
because they are required by federal law.

The commission has consistently applied this construction to its
rules since this statute was enacted in 1997. Since that time,
the legislature has revised the Texas Government Code, but
left this provision substantially unamended. It is presumed that
"when an agency interpretation is in effect at the time the legisla-

ture amends the laws without making substantial change in the
statute, the legislature is deemed to have accepted the agency’s
interpretation." (Central Power & Light Co. v. Sharp, 919 S.W.2d
485, 489 (Tex. App. Austin 1995), writ denied with per curiam
opinion respecting another issue, 960 S.W.2d 617 (Tex. 1997);
Bullock v. Marathon Oil Co., 798 S.W.2d 353, 357 (Tex. App.
Austin 1990, no writ). Cf. Humble Oil & Re�ning Co. v. Calvert,
414 S.W.2d 172 (Tex. 1967); Dudney v. State Farm Mut. Auto
Ins. Co., 9 S.W.3d 884, 893 (Tex. App. Austin 2000); South-
western Life Ins. Co. v. Montemayor, 24 S.W.3d 581 (Tex. App.
Austin 2000, pet. denied); and Coastal Indust. Water Auth. v.
Trinity Portland Cement Div., 563 S.W.2d 916 (Tex. 1978).)

The commission’s interpretation of the RIA requirements is
also supported by a change made to the Texas Administrative
Procedure Act (APA) by the legislature in 1999. In an attempt
to limit the number of rule challenges based upon APA require-
ments, the legislature clari�ed that state agencies are required
to meet these sections of the APA against the standard of "sub-
stantial compliance." (Texas Government Code, §2001.035.)
The legislature speci�cally identi�ed Texas Government Code,
§2001.0225 as falling under this standard. The commission has
substantially complied with the requirements of §2001.0225.

The speci�c intent of the adopted rules is to protect the en-
vironment and to reduce risks to human health, particularly
in the state’s ozone nonattainment areas, by adoption of the
new rules in Chapter 117. As discussed elsewhere in this
preamble, the commission conducted an extensive analy-
sis, including photochemical modeling, trend data, transport
analysis, and supplementary data regarding the nature of
eight-hour ozone pollution in the Dallas-Fort Worth eight-hour
ozone nonattainment area. Additional information documenting
this analysis is available in the adopted Dallas-Fort Worth
eight-hour ozone nonattainment area attainment demonstration
SIP, which can be found on the commission’s Web site at:
http://www.tceq.state.tx.us/nav/eq/sip.html. As documented in
this preamble and the revised DFW SIP, the emissions reduc-
tions resulting from these rules are necessary to make progress
toward the attainment, and maintenance of, the eight-hour
ozone NAAQS throughout the state. The rules do not exceed
a standard set by federal law, since they are designed to
meet, not exceed the relevant standard set by federal law - the
NAAQS. Rules adopted to meet these federal standards, do
not trigger the statutory language in Texas Government Code,
§2001.0225(a) requiring a regulatory impact analysis. The Third
District Court of Appeals upheld this interpretation in Brazoria
County v. Texas Comm’n on Envtl. Quality, 128 S.W. 3d 728
(Tex. App.-Austin 2004, no writ).

In addition, the rules do not exceed an express requirement
of state law, which is to protect air quality within the state,
and to design and submit a plan to achieve attainment and
maintenance of the federally mandated NAAQS. No contract or
delegation agreement covers the topic that is the subject of this
rulemaking. Finally, this rulemaking was not developed solely
under the general powers of the agency, but is authorized by
speci�c sections of Texas Health and Safety Code, Chapter 382
(also known as the Texas Clean Air Act) which are cited in the
STATUTORY AUTHORITY section of this preamble, including
Texas Health and Safety Code, §§382.011, 382.012, 382.014,
382.016, 382.017, and 382.021. Therefore, this rulemaking
is not subject to the regulatory analysis provisions of Texas
Government Code, §2001.0225(b), because, although the rule
meets the de�nition of a major environmental rule, it does not
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meet any of the four applicability criteria for a major environ-
mental rule.

Based upon the foregoing, this rulemaking action is not subject
to the regulatory analysis provisions of Texas Government Code,
§2001.0225.

The commission invited public comment regarding the RIA de-
termination during the public comment period. Comments were
received about the RIA determination and are addressed in the
RESPONSE TO COMMENTS section of this preamble.

TAKINGS IMPACT ASSESSMENT

Under Texas Government Code, §2007.002(5), taking means a
governmental action that affects private real property, in whole or
in part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or §17 or §19, Article I, Texas Con-
stitution; or a governmental action that affects an owner’s private
real property that is the subject of the governmental action, in
whole or in part or temporarily or permanently, in a manner that
restricts or limits the owner’s right to the property that would oth-
erwise exist in the absence of the governmental action; and is
the producing cause of a reduction of at least 25% in the market
value of the affected private real property, determined by com-
paring the market value of the property as if the governmental
action is not in effect and the market value of the property deter-
mined as if the governmental action is in effect.

The commission completed a takings impact assessment for the
rulemaking action under Texas Government Code, §2007.043.
The primary purpose of this rulemaking action is summarized in
the following paragraphs.

CHAPTER 117 REFORMAT

The repeal and reformatting of Chapter 117 is necessary to
accommodate new rules for the eight-hour ozone attainment
demonstration and to provide for future potential rulemaking.
The reformatted Chapter 117 also provides for easier under-
standing of what rules are applicable in different geographical
areas of the state. The reformatting includes minor technical
changes and corrections to existing language for rule language
associated with the one-hour ozone NAAQS. The repeal and
reformatting of Chapter 117 will not negatively impact the status
of the state’s attainment with the ozone NAAQS because all
existing rules remain in effect until the effective date of the
reformatted chapter. All requirements in the existing rules for
the one-hour ozone NAAQS, applicable to a particular region
or area that the rule applies to, have been incorporated into
the new formatted rules. This is necessary so there will be no
backsliding or lapse in the enforcement or effectiveness of the
current requirements in 30 TAC Chapter 117.

SUBCHAPTER B: COMBUSTION CONTROL AT MAJOR IN-
DUSTRIAL, COMMERCIAL, AND INSTITUTIONAL SOURCES
IN OZONE NONATTAINMENT AREAS

DIVISION 4: DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA MAJOR SOURCES

These rules adopt new emission control requirements for major
ICI sources of NO

X
in the Dallas-Fort Worth eight-hour ozone

nonattainment area. These rules are a part of the area’s at-
tainment demonstration and the emission reductions associated
with this rulemaking will help the area make progress toward
compliance with the eight-hour ozone NAAQS.

Speci�cally, the new sections of Subchapter B, Division 4 will re-
quire owners or operators of major ICI sources of NO

X
in the Dal-

las-Fort Worth eight-hour ozone nonattainment area to reduce
NO

X
emissions from a wide variety of stationary sources. The

rules also include monitoring, testing, recordkeeping, reporting,
and other requirements associated with the emission speci�ca-
tions necessary to ensure compliance with the emission speci�-
cations and that the necessary NO

X
emission reductions will be

achieved.

Further, the emission speci�cations for attainment demonstra-
tion in new §117.410 specify stricter emission limits for NO

X
for

all unit and industry types in the Dallas-Fort Worth eight-hour
nonattainment area than speci�ed in the EPA’s ACT. The FCAA
RACT requirement is ful�lled by the emission speci�cations for
attainment demonstration in §117.410 for the Dallas-Fort Worth
eight-hour ozone nonattainment area.

SUBCHAPTER C: COMBUSTION CONTROL AT MAJOR UTIL-
ITY ELECTRIC GENERATION SOURCES IN OZONE NONAT-
TAINMENT AREAS

DIVISION 4: DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA UTILITY ELECTRIC GENERATION
SOURCES

These rules adopt new requirements for utility electric genera-
tion sources in the Dallas-Fort Worth eight-hour ozone nonat-
tainment area. These rules are a part of the area’s attainment
demonstration and the emission reductions associated with this
rulemaking will help the area make progress toward compliance
with the eight-hour ozone NAAQS.

Speci�cally, the new Subchapter C, Division 4 applies to util-
ity boilers, auxiliary steam boilers, stationary gas turbines, and
duct burners used in turbine exhaust ducts used in an electric
power generating system owned or operated by a municipality
or a PUC-regulated utility, or any of their successors, regard-
less of whether the successor is a municipality or is regulated by
the PUC; or an electric cooperative, municipality, river authority,
or public utility located within the Dallas-Fort Worth eight-hour
ozone nonattainment area. The rules establish a unit-by-unit ba-
sis for compliance with the existing emission speci�cations for
units subject to the rule; however, based on comments received
discussed elsewhere in this preamble, the rule is revised to also
provide an alternative system-wide heat-input weighted average
approach. Further, as discussed elsewhere in this preamble, the
rules satisfy RACT requirements for the �ve new counties in the
nine-county Dallas-Fort Worth eight-hour ozone nonattainment
area.

SUBCHAPTER D: COMBUSTION CONTROL AT MINOR
SOURCES IN OZONE NONATTAINMENT AREAS

DIVISION 2: DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA MINOR SOURCES

These rules adopt requirements for minor stationary sources of
NO

X
in the Dallas-Fort Worth eight-hour ozone nonattainment

area to meet new emission speci�cations and other reductions
of NO

X
emissions from affected stationary internal combustion

engines. Based on comments received and further analysis dis-
cussed elsewhere in this preamble, the adopted rules do not ap-
ply to boilers, stationary gas turbines, and process heaters. This
rulemaking regulates units at sites including small businesses
and industries, hospitals, hotels, public and private of�ce and
administrative buildings, and school districts that were previously
unregulated.
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SUBCHAPTER E: MULTI-REGION COMBUSTION CONTROL

DIVISION 2: CEMENT KILNS

These rules implement a control strategy for cement kilns in the
Dallas-Fort Worth eight-hour ozone nonattainment area. Specif-
ically, the commission is adopting a source-cap approach to es-
tablish a maximum NO

X
emission cap for each account. As dis-

cussed elsewhere in this preamble, these rules are based on the
commission’s evaluation of the "Assessment of NO

X
Emissions

Reduction Strategies for Cement Kilns--Ellis County: Final Re-
port," together with modeling sensitivity studies, and other avail-
able information. A source cap allows an owner or operator to
choose the most applicable and cost-effective control technol-
ogy available to a particular kiln while still achieving the overall
reductions modeled for the Dallas-Fort Worth eight-hour attain-
ment demonstration. Owners or operators may use any appli-
cable control technologies to achieve reductions for compliance
with the source cap. Before an increase in NO

X
emissions from a

change in operation from one unit or the installation of a new kiln
could occur, a corresponding and equivalent decrease in NO

X

emission will be required from another existing unit.

DIVISION 3, WATER HEATERS, SMALL BOILERS, AND
PROCESS HEATERS

The primary purpose of this division is to repeal the current
10 ng/J NO

X
emission standard for certain gas-�red residential

water heaters, as set forth in §117.465(b)(2). This emission
standard has never become effective. The effective date has
been extended through prior rulemaking, and it has subse-
quently been determined that compliance with the 10 ng/J
standard for Type 0 units is not currently achievable. The basis
for this determination is discussed earlier in this preamble in
greater detail. All water heaters must still meet the 40 ng/J
emission standard in the existing rules.

DIVISION 4: EAST TEXAS COMBUSTION

The primary purpose of the new rules is to require affected
gas-�red stationary, reciprocating internal combustion engines
in certain counties in the Northeast Texas area to meet new
NO

X
emission speci�cations and other requirements in order

to reduce NO
X

emissions and ozone air pollution transport
into the Dallas-Fort Worth eight-hour ozone nonattainment
area. The speci�c counties included in the applicability for this
rulemaking include the following counties: Anderson, Brazos,
Burleson, Camp, Cass, Cherokee, Franklin, Freestone, Gregg,
Grimes, Harrison, Henderson, Hill, Hopkins, Hunt, Lee, Leon,
Limestone, Madison, Marion, Morris, Nacogdoches, Navarro,
Panola, Rains, Robertson, Rusk, Shelby, Smith, Titus, Up-
shur, Van Zandt, and Wood Counties. Based on comments
received discussed elsewhere in this preamble, Bosque, Cooke,
Grayson, Hood, Somervell, and Wise Counties are excluded
from the adopted rule. In addition, as discussed elsewhere
in this preamble, lean-burn gas-�red stationary engines are
exempt from the adopted rule based on comments received.

The new Chapter 117 will not affect private real property in a
manner that will require compensation to private real property
owners under the United States Constitution or the Texas Con-
stitution. The rule adoption also will not affect private real prop-
erty in a manner that restricts or limits an owner’s right to the
property that would otherwise exist in the absence of the govern-
mental action. Therefore, the rulemaking will not cause a taking
under Texas Government Code, Chapter 2007. No comments
were received regarding this takings impact analysis.

CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission determined the rulemaking relates to an ac-
tion or actions subject to the Texas Coastal Management Pro-
gram (CMP) in accordance with the Coastal Coordination Act of
1991, as amended (Texas Natural Resources Code, §§33.201
et seq.), and the commission rules in 30 TAC Chapter 281, Sub-
chapter B, concerning Consistency with the Texas Coastal Man-
agement Program. As required by 30 TAC §281.45(a)(3) and 31
TAC §505.11(b)(2), relating to actions and rules subject to the
CMP, commission rules governing air pollutant emissions must
be consistent with the applicable goals and policies of the CMP.
The commission reviewed this action for consistency with the
CMP goals and policies in accordance with the regulations of the
Coastal Coordination Council and determined that the amend-
ments are consistent with the applicable CMP goal expressed in
31 TAC §501.12(1) of protecting and preserving the quality and
values of coastal natural resource areas, and the policy in 31
TAC §501.14(q), which requires that the commission protect air
quality in coastal areas. The rulemaking and SIP revision will en-
sure that the amendments comply with 40 CFR Part 50, National
Primary and Secondary Air Quality Standards, and 40 CFR Part
51, Requirements for Preparation, Adoption, and Submittal of
Implementation Plans. This rulemaking action is consistent with
CMP goals and policies, in compliance with 31 TAC §505.22(e).
No comments were received regarding the consistency with the
CMP.

EFFECT ON SITES SUBJECT TO THE FEDERAL OPERATING
PERMITS PROGRAM

Chapter 117 is an applicable requirement under 30 TAC Chapter
122, Federal Operating Permits Program. Owners or operators
subject to the federal operating permit program must, consistent
with the revision process in Chapter 122, upon the effective date
of the rulemaking, revise their operating permit to include the
new Chapter 117 requirements.

PUBLIC COMMENT

Public hearings on the proposal were held on January 29, 2007,
at 2:00 p.m. and 6:00 p.m. at the Houston-Galveston Area
Council, Conference Room A, Suite 120, 3555 Timmons Lane,
Houston; January 31, 2007, 7:00 p.m., J. Erik Jonsson Central
Library Auditorium, 1515 Young Street, Dallas; February 1,
2007, at 2:00 p.m., Arlington City Hall Council Chambers, 101
W. Abrams Street, Arlington; February 1, 2007, at 6:00 p.m.,
Midlothian Conference Center, 1 Community Circle, Midlothian;
February 6, 2007, at 2:00 p.m., Longview Public Library, 222 W.
Cotton Street, Longview; and February 8, 2007, at 2:00 p.m.,
Texas Commission on Environmental Quality, 12100 Park 35
Circle, Building E, Room 201S, Austin. Oral comments regard-
ing Chapter 117 were presented by Blue Skies Alliance (BSA),
City of Dallas, Downwinders at Risk (Downwinders), Engine
Manufacturers’ Association (EMA), FPL Energy (FPL), HSC,
Interfaith Environmental Alliance (IEA), J-W Power Company
(J-W Power), Ellis County Judge Chad Adams (Judge Adams),
Portland Cement Association (PCA), Public Citizen Texas Of-
�ce (Public Citizen), Saint Gobain Containers (Saint Gobain),
Tarrant County Judge Glen Whitley (Judge Whitley), Tarrant
County Commissioner Roy Brooks (Commissioner Brooks),
Texas State Representative Lon Burnam (Representative Bur-
nam), TXU Power (TXU), XTO Energy Incorporated (XTO), and
65 individuals.
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Written comments regarding Chapter 117 were provided by
AeA Texas Council (AeA), Acme Brick Company (Acme),
American Marazzi Tile (AMT), Anadarko Petroleum Corpora-
tion (APC), Ash Grove Texas L.P. (Ash Grove), BSA, Calpine
Corporation (Calpine), CenterPoint Energy (CenterPoint),
Chaparral Steel Midlothian (Chaparral), City of Dallas, City of
Fort Worth, City of Garland, Compressor System Inc. (CSI),
Devon Gas Services L.P. (Devon), Downwinders, East Texas
Environmental Concerns Organization (ETECO), Eastman
Chemical Company (Eastman), Energy Transfer Technologies
(ETT), EMA, Environmental Defense (ED), EOG Resources
(EOG), Exelon Generation (Exelon), ExxonMobil Production
Company (ExxonMobil), FPL, Greater Fort Worth Sierra Club
(GFWSC), Gulf Coast Lignite Coalition (GCLC), J-W Gather-
ing Company (J-W Gathering), J-W Power, North American
Insulation Manufacturers’ Association (NAIMA), North Central
Texas Council of Governments (NCTCOG), Northeast Texas Air
Care (NETAC), NRG Texas LP (NRG Texas), Owens Corning
Insulating Systems (Owens Corning), Penn Virginia Oil and
Gas (PVOG), PCA, Public Citizen, Holcim (Texas) Limited
Partnership (Holcim), Saint Gobain, Sustainable Energy and
Economic Development Coalition (SEED Coalition), Texas Gas
Service (TGS), Texas Independent Producers and Royalty
Owners Association (TIPRO), Texas Instruments (TI), Texas
Lime Company (Texas Lime), Texas Municipal Power Agency
(TMPA), Texas Oil and Gas Association (TXOGA), Texas
Pipeline Association (TPA), TXI Operations L.P. (TXI), TXU,
United States Environmental Protection Agency (EPA), Vernon
E Faulconer Incorporated (Faulconer), Westlake Chemical
Corporation (Westlake), XTO, and 17 individuals.

RESPONSE TO COMMENTS

GENERAL COMMENTS

EPA requested the commission certify that, to the best
of its knowledge, the emission speci�cations and associ-
ated control technologies proposed in Rule Project Number
2006-034-117-EN represent RACT or above for ozone pollution
control purposes.

The commission appreciates the comment. In the Phase II Im-
plementation Rule published in the Federal Register on Novem-
ber 29, 2005, EPA noted in the preamble on page 71655 that cur-
rent NO

X
and VOC RACT guidance could continue to be used by

states in making RACT determinations for the eight-hour ozone
standard. Additionally, EPA stated that for areas where major
sources or source categories were previously reviewed states
should review, and if appropriate, accept the initial RACT anal-
ysis as meeting RACT for the eight-hour standard. Absent data
indicating that the previous RACT determination was no longer
appropriate, states would not need to submit a new RACT de-
termination for those sources. In such cases, EPA indicated
states should submit a certi�cation as part of its SIP revision, with
appropriate information, that these sources are already subject
to SIP-approved requirements that still meet the RACT obliga-
tion. The commission has completed a new analysis for RACT
as part of the Dallas-Fort Worth eight-hour ozone attainment
demonstration SIP that documents that the emission speci�ca-
tions and associated control technologies proposed in this rule-
making represent RACT or above, in conjunction with informa-
tion presented elsewhere in this preamble. The source cate-
gories in the Dallas-Fort Worth eight-hour ozone nonattainment
area have been reviewed and evaluated to determine appro-
priate emission speci�cations, control requirements, and asso-
ciated control technologies for those source categories. The

commission determined that the controls adopted with this rule-
making are available, reasonable, and necessary to help the
Dallas-Fort Worth eight-hour ozone nonattainment area make
progress toward attaining the eight-hour ozone NAAQS.

Devon commented that the agency needs to allow the use of
infrared imaging in any developed inspection and maintenance
requirements.

The commission is aware of and following the development of
infrared imaging cameras and other technologies as alternative
leak detection procedures; however, Devon’s comment is be-
yond the scope of this rulemaking because such technologies
are VOC detection methods.

GCLC commended the commission’s efforts to receive stake-
holder input and develop emission reduction strategies based
on sound science. GCLC expressed support for the Chapter
117 reformat, especially efforts to include reasonable, local-level
control strategies. GCLC congratulated the commission for suc-
cessfully developing the Dallas-Fort Worth eight-hour ozone at-
tainment demonstration that shows decreasing NO

X
and VOC

emission trends as a result of years of commission initiatives.
GCLC supported the adoption of the rules as proposed with any
technical corrections staff deems appropriate.

The commission appreciates the comment.

TMPA commented that changes should not be made to the
proposed SIP that might require TMPA’s Gibbons Creek Steam
Electric Station in Grimes County to install SCR or that would
place undue reliance on the application of new NO

X
standards

on electric generation facilities or be at variance with plans being
promoted by the PUC and ERCOT for improvement of electrical
power reliability in Texas. TMPA further commented that Pow-
der River Basin (PRB) coal-�red units, such as Gibbons Creek,
have experienced dif�culties in receiving PRB coal deliveries
due to mine and transportation-related constraints and that any
alterations to the proposed SIP could eliminate the feasibility of
Texas lignite as a boiler fuel and place an even greater burden
on PRB coal mine and railroad capabilities.

The commission has not included any changes to the proposed
rule that would impact TMPA’s Gibbons Creek Steam Electric
Station.

ETECO expressed support for stronger rules to require signi�-
cant emissions reductions from cement kilns and electric gener-
ating units, controls on compressor engines in the 39 East Texas
Combustion counties, and improved emissions controls on ma-
jor and minor sources in the Dallas-Fort Worth eight-hour ozone
nonattainment area.

The commission appreciates the support. As discussed else-
where in this preamble, the East Texas Combustion applicability
rule is revised to apply to 33 counties.

An individual commented that all major electric generating
sources in East and Central Texas outside the Dallas-Fort Worth
eight-hour ozone nonattainment area should be required to
meet fuel-speci�c emission requirements comparable to those
in place in the Dallas-Fort Worth and Houston-Galveston-Bra-
zoria ozone nonattainment areas. BSA, Public Citizen, and
SEED Coalition commented that the commission should expand
the proposed EGU control strategies beyond the Dallas-Fort
Worth eight-hour ozone nonattainment area. Another individual
commented that the power plants in Central Texas should be
required to meet the same emission standards in the Dallas-Fort
Worth and Houston area. BSA, Commissioner Brooks, City
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of Dallas, City of Fort Worth, Judge Whitley, NCTCOG, Public
Citizen, and SEED Coalition expressed support for the North
Texas Clean Air Steering Committee (NTCASC) resolution
recommending the TCEQ’s proposed rulemaking to require all
major electric generation units in East and Central Texas meet
fuel-speci�c emission requirements similar to those currently
required in the Dallas-Fort Worth eight-hour and Houston-Galve-
ston-Brazoria ozone nonattainment areas. Judge Whitley added
that the best available technology should be used to reduce
pollution from power plants.

The expansion of either proposed or currently effective Chapter
117 rules for electric generating sources or the application of
other new control strategies to new persons would not allow
for appropriate public review and comment. With regarding to
initiating new rulemaking to require all major electric generation
units in East and Central Texas to meet emission speci�cations
similar to those required in the Dallas-Fort Worth eight-hour
ozone nonattainment area and Houston-Galveston-Brazoria
ozone nonattainment areas, the commission may initiate such
rulemaking in the future if additional reductions from these
sources are determined to be necessary. In response to Judge
Whitley’s comment regarding best available technology, power
plants are required to meet BACT when plants are newly per-
mitted or when modi�cations are permitted. Additional controls
may be required when reviewing appropriate control measures
necessary for demonstrating attainment. No changes have
been made in response to these comments.

BSA, ED, Public Citizen, and SEED Coalition supported
strengthening the standards proposed for ICI sources in the
Dallas-Fort Worth eight-hour ozone nonattainment area to the
level of the Houston-Galveston-Brazoria ozone nonattainment
area. The commenters suggested that, before �nalizing the
rulemaking, the commission should justify that the nominal 90%
level of control is not feasible, that the proposed standards are
as stringent as is reasonably cost-effective, and that further re-
ductions are not necessary for the Dallas-Fort Worth eight-hour
ozone nonattainment area to attain and maintain the eight-hour
ozone standard. The commenters added that the commission
has never shown that the 90% level of controls initially adopted
for the Houston-Galveston-Brazoria ozone nonattainment area
were technically or economically infeasible.

The commission appreciates the support. The commission is
adopting achievable and cost-effective NO

X
emission standards

for the affected sources in the Dallas-Fort Worth eight-hour
ozone nonattainment area. The commission does not arbitrarily
assume a 90% or 80% level of control is feasible, cost-effective,
or necessary for an attainment demonstration. An achievable
and cost-effective level of control for a particular source category
depends on the current levels of emissions, available control
technologies for the source category, and other technical and
economic factors that may be speci�c to a source or to a region.
The commission determined the appropriate level of control for
sources in Dallas-Fort Worth eight-hour ozone nonattainment
area considering all appropriate factors, including information
obtained during the public comment period. Discussion regard-
ing the level of control required on speci�c source categories
is provided elsewhere in this preamble. Information regarding
the analysis of the level of controls necessary for attainment
of the eight-hour ozone NAAQS is available in Chapters 2
and 3 of the Dallas-Fort Worth eight-hour ozone attainment
demonstration SIP. No changes were made to the rule based
on these comments.

NRG Texas expressed support for the commission’s decision
to not require further NO

X
reductions from EGUs in East Texas

or the Houston-Galveston-Brazoria area for the proposed
eight-hour ozone attainment demonstration. NRG Texas added
that substantial NO

X
reductions from mobile, off-road, and other

sources would be far more effective at reducing ozone at key
monitors.

The commission appreciates the support and agrees that NO
X

reductions from mobile, off-road, and other sources are neces-
sary to reduce ozone in the nonattainment areas. As discussed
elsewhere in this preamble, while the commission is not requir-
ing NO

X
reductions from EGUs in East Texas and the Hous-

ton-Galveston-Brazoria ozone nonattainment area is this rule-
making, the commission may initiate such rulemaking in the fu-
ture if additional reductions from these sources are determined
to be necessary.

CHAPTER 117 REFORMAT

EPA expressed appreciation of the commission’s efforts in
undertaking such a voluminous rulemaking project to reformat
Chapter 117 and six speci�c rule revisions at the same time.

The commission appreciates the comment.

EPA requested that the commission clearly identify if any par-
ticular portions of the Chapter 117 submittal would be withheld
from the EPA-approved Texas SIP. EPA added that unless the
commission identi�ed such sections in the submittal package,
EPA would consider the submittal as if the commission wants all
Chapter 117 to be considered for inclusion in the Texas SIP.

As discussed elsewhere in this preamble, the following sec-
tions are excluded from the Texas SIP: §§117.110(c), 117.125,
117.210(c), 117.225, 117.310(c), 117.325, 117.410(d), 117.425,
117.1010(b), 117.1025, 117.1110(b), 117.1125, 117.1210(b),
117.1225, 117.1310(b), 117.1325, 117.2010(i), 117.2025,
117.2110(h), 117.2125, 117.3010(e), 117.3025, 117.3123(f),
117.3125, 117.3310(e), and 117.3325.

EPA commented that Chapter 117 and Chapter 101, Subchapter
H, Emissions Banking and Trading (Divisions 1, 3, 4, and 5),
are inter-related and both are going through rule revisions. EPA
suggested that the commission make sure that the rule cross-
references are accurate and up-to-date, and commented that
close coordination between Chapter 117 and Chapter 101 rule
writers was essential.

The commission is aware of the numerous cross-references be-
tween Chapter 117 and Chapter 101, Subchapter H. The primary
purpose of the Chapter 101 rulemaking noted by EPA is to up-
date section cross-references to the new Chapter 117 section
numbering adopted by the commission.

EPA commented that the terms "Equation" and "Figure" are used
interchangeably particularly when a formula or equation is de-
scribed, and suggested that the interchangeability be mentioned
or explained in the preamble or that "Equation" be used in all
cases.

The commission disagrees with EPA’s suggestion. The �gures
in Chapter 117 include tables, equations, and de�nitions associ-
ated with the equation. Use of the term "equation" is dependent
on the context of the particular sentence and unilaterally using
"equation" would be inappropriate. No changes were made to
the rule in response to this comment.

EPA commented that the "RACT" meaning Reasonably Avail-
able Control Technology is used or referred to more than 240
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times throughout Chapter 117; however, RACT is not de�ned in
§117.10. EPA recommended that the commission adopt EPA’s
long-standing de�nition of RACT from the September 17, 1979
issue of the Federal Register (44 FedReg 53761), "the lowest
emission limitation that a particular source can meet by apply-
ing a control technique that is reasonably available considering
technological and economic feasibility."

While the commission agrees with EPA’s de�nition of RACT, it
disagrees with EPA’s suggested change. The term RACT is
only used in Chapter 117 as a descriptor to distinguish those
standards and requirements the commission has adopted for
RACT purposes from those adopted for other purposes. The
commission decides what is considered to be RACT for a partic-
ular source category during the evaluation phase of rulemaking.
Including a de�nition of RACT in §117.10 would neither clarify
the rule nor improve enforcement of the RACT requirements of
any particular rule requirement. Therefore, the commission de-
clines to make the suggested change.

Calpine commented that the de�nition of auxiliary steam boiler
under §117.10(3) is overly narrow and should be expanded to
include auxiliary boilers at cogeneration facilities. Calpine sug-
gested the de�nition of auxiliary steam boiler be "boilers that
produce steam for purposes other than generating electricity, in-
cluding, but not limited to, replacing steam produced by primary
steam production facilities at an account which are not operating
due to planned or unplanned maintenance, equipment failures or
other operational considerations."

As the commission indicated in the proposal preamble as pub-
lished in the December 29, 2006, issue of the Texas Register
(31 TexReg 10539), comments received regarding sections and
rule language associated only with reformatting and minor stylis-
tic changes will not be considered and no changes will be made
based on such comments, unless the comment is in regard only
to how the language is reformatted. The rule section associated
with Calpine’s suggestion is included in those sections that were
proposed solely for reformatting purposes; therefore, Calpine’s
suggested change is beyond the scope of this rulemaking. No
change has been made to the rule based on this comment.

Calpine commented that auxiliary steam boilers are used to pro-
duce steam for purposes other than generating electricity; there-
fore, auxiliary steam boilers should be excluded from the de�ni-
tion of electric power generating system under §117.10(14)(A)
and (B) and should not be subject to the requirements applica-
ble to units that produce electricity.

As explained elsewhere in this preamble, the rule section as-
sociated with Calpine’s suggestion is included in those sections
that were proposed solely for reformatting purposes; therefore,
Calpine’s suggested change is beyond the scope of this rule-
making. No change has been made to the rule based on this
comment.

Devon suggested a clari�cation to §117.145(e), regarding report-
ing for engines, that would specify that reports were not required
if no excess emissions occurred during the period.

As explained elsewhere in this preamble, the rule section asso-
ciated with the Devon’s suggestion is included in those sections
that were proposed solely for reformatting purposes; therefore,
Devon’s suggested change is beyond the scope of this rulemak-
ing. No change has been made to the rule based on this com-
ment.

Devon commented that totalizing fuel meters should not be re-
quired for internal combustion (IC) engines and turbines and
suggested a change to §117.140(a)(1)(B) and (C), as well as
§117.340(a)(1)(A)(ii) and (iii).

As discussed elsewhere in this preamble, the rule sections asso-
ciated with the Devon’s suggestion are included in those sections
that were proposed solely for reformatting purposes; therefore,
Devon’s suggested change is beyond the scope of this rulemak-
ing. No change has been made to the rule based on this com-
ment.

EPA requested that the commission con�rm the correct reading
of the text appearing in the 5th row in the OPT-IN UNITS Table of
Figures §§117.115(f), 117.215(f), and 117.315(f). EPA provided
the referenced texts for con�rmation.

The information contained in the 5th row in the OPT-IN UNITS
Table of Figures §§117.115(f), 117.215(f), and 117.315(f), as
published in the December 29, 2006, issue of the Texas Reg-
ister (31 TexReg 10903, 10909, and 10914), as well as in this
rule adoption, is correct.

EPA requested the commission clarify whether the term "MRC"
in Figure §117.115(g)(1) refers to maximum rated capacity in mil-
lion British thermal units based on input or output of the affect
unit.

Maximum rated capacity in Figure §117.115(g)(1) refers to mil-
lion British thermal units based on heat input. Emission speci-
�cations for boilers and process heaters under §117.110 are on
a lb/MMBtu heat input basis; therefore, the maximum rated ca-
pacity under §117.115(g)(1) would be on the same basis.

EPA suggested adding the words "or order" to
§§117.115(g)(4)(B), 117.205(b)(6), 117.215(g)(4)(B),
and 117.315(g)(4)(B), revising the provisions to read "The
multiplier may not be used to increase a limit set by permit or
order."

As explained elsewhere in this preamble, the rule sections as-
sociated with EPA’s suggestion are included in those sections
that were proposed solely for reformatting purposes; therefore,
EPA’s suggested change is beyond the scope of this rulemaking.
No change has been made to the rule based on this comment.

EPA commented that variable "I" used in the de�nitions
associated with the equations in Figures §§117.123(b)(1),
117.223(b)(1), 117.323(b)(1), and 117.423(b)(1), should be
expressed as lowercase "i" to properly match the variable
identi�ed in the respective equations.

While the rule sections associated with EPA’s comments are in-
cluded in those sections that were proposed solely for reformat-
ting purposes, the commenter’s suggested change is non-sub-
stantive and the change is necessary to conform to rule style
and Texas Register formatting requirements. The commission
has revised the case of variable "i" in Figures §§117.123(b)(1),
117.223(b)(1), 117.323(b)(1), and 117.423(b)(1) to be consistent
with the de�nition of the variable in those �gures.

EPA commented that variable "T" used to express time in hours
when �ring in equation §117.205(b)(6) should be expressed as
lowercase "t" since uppercase "T" is normally used to designate
temperature and not time.

The commission does not consider the suggested change
necessary because the variable "T" is clearly de�ned in
§117.205(b)(6). EPA’s de�nition of and use of uppercase "T" is
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only relevant to equations and �gures used in EPA regulations.
No change has been made to the rule based on this comment.

EPA suggested adding the words "measured or calculated" to
§117.210(c)(2), revising the provision to read ". . . not exceed
10 ppmv measured or calculated at 3.0% O

2
. . .."

As explained elsewhere in this preamble, the rule section as-
sociated with EPA’s suggestion is included in those sections that
were proposed solely for reformatting purposes; therefore, EPA’s
suggested change is beyond the scope of this rulemaking. No
change has been made to the rule based on this comment.

EPA suggested adding the words "considered as" to
§117.240(j)(2), revising the provision to read ". . . or other
methods that are demonstrated to satisfaction of the executive
director and the United States Environmental Protection Agency
to be considered as equivalent."

As explained elsewhere in this preamble, the rule section as-
sociated with EPA’s suggestion is included in those sections that
were proposed solely for reformatting purposes; therefore, EPA’s
suggested change is beyond the scope of this rulemaking. Fur-
thermore, the commission does not consider EPA’s suggested
change to add any clarity or value to §117.240(j)(2). No change
has been made to the rule based on this comment.

EPA suggested adding the words "and operation" to
§117.240(m)(2) and §117.340(n)(2), revising the provisions
to read "The plan must include a schedule of increments of
progress for the installation and operation of the required
control equipment."

As explained elsewhere in this preamble, the rule sections as-
sociated with EPA’s suggestion are included in those sections
that were proposed solely for reformatting purposes; therefore,
EPA’s suggested change is beyond the scope of this rulemaking.
No change has been made to the rule based on this comment.

EPA suggested adding the words "to minimize or eliminate ex-
cess emissions" to §117.245(e)(2), revising the provision to read
". . . the corrective action taken or preventative measures
adopted to minimize or eliminate excess emissions." EPA also
suggested the same change to §117.3045(d)(2).

As explained elsewhere in this preamble, the rule sections as-
sociated with EPA’s suggestion are included in those sections
that were proposed solely for reformatting purposes; therefore,
EPA’s suggested change is beyond the scope of this rulemaking.
No change has been made to the rule based on this comment.

EPA suggested adding the words "or reagents" to
§117.3045(e)(4), revising the provision to read "the injection
rate of reactant chemicals or reagents (if applicable). . .."

As explained elsewhere in this preamble, the rule section as-
sociated with EPA’s suggestion is included in those sections that
were proposed solely for reformatting purposes; therefore, EPA’s
suggested change is beyond the scope of this rulemaking. No
change has been made to the rule based on this comment.

EPA commented that the commission should add a new sub-
paragraph (E) to §117.252(c)(2) to require owners or operators
to provide the method of substitute emissions data when the NO

X

monitoring system is not providing valid data.

As explained elsewhere in this preamble, the rule section as-
sociated with EPA’s suggestion is included in those sections that
were proposed solely for reformatting purposes; therefore, EPA’s

suggested change is beyond the scope of this rulemaking. No
change has been made to the rule based on this comment.

EPA requested the commission elaborate on the reasoning
behind deleting existing §117.115(c) from the new §§117.1052,
117.1152, and 117.1252.

The existing §117.115(c) only speci�ed the means by which the
information was required to be submitted, i.e., electronically and
on hard copy using forms provided by the executive director.
The commission does not consider it necessary to mandate the
method of submitting the information as long as the content is
provided as required by the rule. Electronic submittals provided
by owners or operators subject to this provision are not used in
any speci�c manner that could not be satis�ed by a hard copy
submittal. Specifying electronic and hard copy submittals places
an unnecessary requirement on the regulatory community for
compliance with these particular requirements in Chapter 117.

EPA commented that the commission should add the term "emis-
sion" to §117.310(d)(2), revising the provision to read ". . . an
alternative to the CO or ammonia emission speci�cation of this
section. . .." EPA expressed concern that the provision may cre-
ate confusion between the emission speci�cation in §117.310(a)
and the speci�cation of a reagent, meaning the grade, quality, or
type of reagent. EPA suggested a similar change to §117.325(a).

As explained elsewhere in this preamble, the rule sections as-
sociated with EPA’s suggestion are included in those sections
that were proposed solely for reformatting purposes; therefore,
EPA’s suggested change is beyond the scope of this rulemaking.
No change has been made to the rule based on this comment.

EPA suggested adding "and the United States Environmental
Protection Agency" to §117.323(b)(1), revising the provision to
read ". . .he executive director and the United States Environ-
mental Protection Agency may approve another method . . .."

As explained elsewhere in this preamble, the rule section as-
sociated with EPA’s suggestion is included in those sections that
were proposed solely for reformatting purposes; therefore, EPA’s
suggested change is beyond the scope of this rulemaking. No
change has been made to the rule based on this comment.

EPA suggested adding the word "applicable" to §117.340(l)(1),
revising the provision to read ". . .the executive director may use
other applicable commission compliance methods. . .."

As explained elsewhere in this preamble, the rule section as-
sociated with EPA’s suggestion is included in those sections that
were proposed solely for reformatting purposes; therefore, EPA’s
suggested change is beyond the scope of this rulemaking. No
change has been made to the rule based on this comment.

EPA commented that the reference to 58 FR 11110 in
§117.323(b)(4) should be replaced with EPA document number
EPA-452/R-1-001 or with any corresponding appropriate cita-
tion from Chapter 101, Subchapter H concerning offset ratios
between RACT and non-RACT sources, if one exists.

As explained elsewhere in this preamble, the rule section as-
sociated with EPA’s suggestion is included in those sections that
were proposed solely for reformatting purposes; therefore, EPA’s
suggested change is beyond the scope of this rulemaking. No
change has been made to the rule based on this comment.

Calpine commented that the proposed change to
§117.1200(a)(2), regarding applicability of Subchapter C,
Division 3, for major utility electric generation sources in the
Houston-Galveston-Brazoria ozone nonattainment area, would
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expand the applicability of the division to include independent
power producers (IPP) that are subject to the rules regarding
ICI sources. While the emission speci�cations in the two
divisions are equivalent, Calpine commented that the allowance
allocation schedules under Chapter 101, Subchapter H are not
equivalent, and that the proposed change will result in confusion
in future compliance determinations. Calpine requested that the
language in §117.1200(a)(2) be modi�ed to re�ect the current
IPP applicability under the ICI rules.

The commission agrees with the commenter. Independent
power producers in the Houston-Galveston-Brazoria ozone
nonattainment area are subject to the ICI rules under adopted
Subchapter B, Division 3 and should not be subject to the rules
associated with utility electric generation under Subchapter C.
Independent power producers were inadvertently included in the
applicability sections of §§117.1000, 117.1100, 117.1200, and
117.1300, as well as in the de�nition of electric power generation
system in §117.10(14)(A) for the purposes of Subchapter C. The
commission has revised §§117.10(14)(A), 117.1000, 117.1100,
117.1200, and 117.1300, accordingly.

EPA commented that the citation of §117.3000(4) in §117.3020(l)
should be §117.3000(a)(4).

The commission agrees and has corrected the cross-reference
error.

EPA commented that the NO
X

emission speci�cation in
§117.4205 of 600 ppmv, calculated as nitrogen dioxide (NO

2
), for

nitric acid manufacturing units, should include NO
2

equivalent
of 600 ppmv in pounds NO

2
per ton of acid produced to make

the requirement comparable with EPA NSPS requirement in 40
CFR §60.72.

As explained elsewhere in this preamble, the rule section as-
sociated with EPA’s suggestion is included in those sections that
were proposed solely for reformatting purposes; therefore, EPA’s
suggested change is beyond the scope of this rulemaking. No
change has been made to the rule based on this comment.

EPA commented that Chapter 117 provides for compliance �ex-
ibility in §117.9800 and §117.9810, and requested that the com-
mission explain why Chapter 117 does not provide for the �ex-
ibility of exploring additional NO

X
control options and pilot plant

experimentation. EPA further commented that �exibility for pilot
plant experimentations could be incorporated in §117.3123 and
§117.3125.

With regard to EPA’s question concerning why Chapter 117 does
not provide for additional NO

X
control options and pilot plant ex-

perimentation, the commission encourages sources to explore
additional NO

X
control options through a variety of mechanisms.

As much as possible, the commission attempts to design control
strategies, and the rules that enforce those strategies, in such a
manner as to not require owners or operators to use speci�c con-
trol technologies. If an owner or operator desires to explore new
control technologies, Chapter 117 should not present an obsta-
cle in most cases, provided the source complies with applicable
rule requirements.

Regarding EPA’s suggestion to include provisions for pilot stud-
ies under §117.3123, while a provision for mandatory pilot study
could be incorporated in this section, the commission does not
consider such a provision necessary. The commission has de-
termined the appropriate control level for the source cap under
§117.3123 for the purposes of this rulemaking. Furthermore,
the commission has not speci�ed an exact technology for the

sources to use to meet the source cap. Therefore, cement kiln
companies in Ellis County have the �exibility to explore other
control technologies, as long as the site complies with the source
cap for that site and all other applicable requirements.

Regarding EPA’s suggestion to include a pilot study provision
in §117.3125, the alterative case-speci�c speci�cation provi-
sions are not applicable to NO

X
emission speci�cation. Section

117.3125 provides regulated entities a mechanism to petition
the executive director for an alternative ammonia emission
speci�cation if the source cannot meet the ammonia emission
speci�cation in §117.3123. No changes have been made to the
rules based on these comments.

EPA suggested adding the words "for example" to
§117.8010(2)(b), revising the provision to read ". . .or example,
in million British thermal units, horsepower, or megawatts, as
applicable). . .."

As explained elsewhere in this preamble, the rule section as-
sociated with EPA’s suggestion is included in those sections that
were proposed solely for reformatting purposes; therefore, EPA’s
suggested change is beyond the scope of this rulemaking. No
change has been made to the rule based on this comment.

Zephyr Environmental commented that the reorganization of the
Chapter 117 is an improvement over the previous version and
suggested further reorganizing the rule based on unit types by
placing requirements for each unit type in a single division.

The commission appreciates the support of the reorganiziation
of Chapter 117. Although some of the divisions are unit type
speci�c (e.g., cement kilns), the reorganized Chapter 117 is pri-
marily organized by region to allow regulated entities in a speci�c
nonattainment area to focus on requirements applicable to that
area. Further subdividing the rule into additional unit type spe-
ci�c divisions would add complexity and repetition. Therefore,
the commission declines to make the suggested change.

SUBCHAPTER B: COMBUSTION CONTROL AT MAJOR IN-
DUSTRIAL, COMMERCIAL, AND INSTITUTIONAL SOURCES
IN OZONE NONATTAINMENT AREAS

DIVISION 4: DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA MAJOR SOURCES

General

Devon and ExxonMobil commented that the majority of the oil
and gas sources are located in the western portion of the Dallas-
Fort Worth eight-hour ozone nonattainment area and even if all
of these sources were removed, there would be no change in
the monitored ozone concentrations at the Frisco monitor.

The commission is unaware of any modeling demonstrating
that the oil and gas sources in the western portion of the
nonattainment area have no impact on the Frisco monitor. The
western counties of the nonattainment area are still classi�ed as
nonattainment for the eight-hour ozone NAAQS, and reductions
from the oil and gas sources in those counties are necessary
to help the Dallas-Fort Worth eight-hour ozone nonattainment
area make progress toward attaining the NAAQS.

Owens Corning expressed support for the commission’s efforts
to attain the eight-hour standard in the Dallas-Fort Worth eight-
hour ozone nonattainment area.

The commission appreciates the support.

Acme objected to the de�nition of a major source as proposed
by the TCEQ in §117.10(29) and §117.410(f)(4) and asserted
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that the retroactive application of the major source de�nition and
the designation of December 31, 2000, as the major source de-
termination date was arbitrary, capricious, and unlawful. Acme
proposed that the de�nition of a major source exclude those fa-
cilities that became major after the �nalization of the 2000 emis-
sions inventory or in the event that the newly permitted sources
that caused the facility to have a potential to emit greater than 50
tpy were never actually constructed. Finally, Acme proposed that
the major source determination date correspond to the date the
Dallas-Fort Worth eight-hour ozone attainment SIP is approved
by EPA. Acme commented that the commission’s estimated NO

X

reductions may be erroneous because the actual emission rates
at its kilns are lower than the AP-42 factor of 0.35 lb/ton brick that
may have been used to report to the commission for emissions
inventory purposes. Acme requested that the commission cre-
ate an administrative process through which sources could be
excluded as a major source if the source can demonstrate that
the emissions reported in the 2000 emissions inventory were not
representative of the actual emissions during that time and that
actual emissions were below 50 tpy.

The commission disagrees with the commenter’s requested
changes. The suggested change to the de�nition of major
source in §117.10(29) is beyond the scope of this rulemaking.
In addition, while the commission prefers actual measured data
from testing or monitoring as opposed to estimated emission
factors, the emissions inventory used for modeling and air qual-
ity planning purposes is based on the emissions data reported
by sources at that time. Allowing retroactive modi�cation of
inventory information would undermine enforceability of current
commission rules. Furthermore, the prohibition of circumven-
tion provisions in §117.410(f) are necessary to ensure that
modeled reductions are achieved. If sources were allowed to
reduce emissions to just below the major source threshold to
circumvent the rules, the full amount of reductions necessary for
attainment may not be achieved. Regarding Acme’s comment
about permitted sources that were not constructed, the potential
to emit, as de�ned in §122.10(20), is the maximum capacity of a
stationary source to emit any air pollutant under its physical and
operational design and con�guration. As such, a unit that was
permitted but never constructed would not have any potential
to emit based on its physical and operational con�guration
because the unit would not actually exist.

Regarding Acme’s comments about December 31, 2000, being
the trigger date for major source designation, the commission
disagrees with Acme’s assertion that 2000 is arbitrary, capri-
cious, and unlawful. The year 2000 is the inventory year for the
entire state from which the future projected attainment year is
built. The year 2000 is used in the prohibition of circumvention
provisions of §117.410(f) to ensure that anticipated reductions
based upon this inventory year and the future projected attain-
ment year actually occur.

The commission is charged with protecting air quality within the
state and to design and submit a plan to the federal govern-
ment to achieve attainment and maintenance of the federally
mandated NAAQS, speci�c standards set by federal law. The
commission’s discretion is inherently bound by the requirement
to meet the NAAQS. As documented elsewhere in this preamble
and the revised Dallas-Fort Worth eight-hour ozone attainment
demonstration SIP (as well as the preamble for the proposed
rules), the emissions reductions resulting from these rules are
necessary to make progress toward the attainment, and main-
tenance of, the eight-hour ozone NAAQS throughout the state.
The commission has adopted numerous measures in the past

and with this attainment demonstration that are designed to re-
duce emissions from sources that individually may not appear to
provide signi�cant bene�ts toward progress for the attainment of
the NAAQS, but the overall reductions will make progress toward
attainment. Therefore, the rules comply with federal law, since
they are designed to meet the NAAQS. In addition, the rules im-
plement the commission’s authority under state law to protect
air quality within the state, and to design and submit a plan to
achieve attainment and maintenance of the federally mandated
NAAQS. In addition, there is precedent for the prohibition of cir-
cumvention provision because the commission has, in a prior
rulemaking, implemented a similar prohibition of circumvention
for the Houston-Galveston-Brazoria ozone nonattainment area.

The commenter’s suggested change to base the major source
de�nition on the date that EPA approves the Dallas-Fort Worth
eight-hour ozone attainment SIP is impossible to apply and com-
ply with because the commission must use a previous inventory
to determine rules and modeled reductions for the attainment
demonstration. The commission cannot submit an attainment
demonstration SIP based on an inventory year that has not yet
occurred. No changes have been made to the rule based on
these comments.

AeA and TI commented that there was no reference in the pro-
posed rule for downtime for emission control equipment main-
tenance and requested that the rule include provisions allowing
shutdown time for emission control equipment maintenance.

The commission contends that maintenance of emission con-
trol equipment should be performed during routine unit shutdown
time. Allowing units to exceed emission standards would under-
mine enforcement of the rule and the planned reductions neces-
sary for attainment. No change has been made to the rule based
on this comment.

AeA and TI noted that newly issued federal regulations in 40
CFR 60 Subpart IIII allow for 100 hours annually for maintenance
and testing of emergency generators and �re pump engines. TI
added that this time is required to fully comply with all local and
national �re protection codes. The commenters requested that
the commission revise §117.403(a)(7)(D) to be consistent with
the newly issued federal regulations for stationary engines and
allow 100 hours for maintenance and testing.

The commission agrees with the commenters. The additional
hours allowed under the exemption are not expected to result in
signi�cant NO

X
emissions or contribute to ozone formation in any

material amount. In addition, engines subject to this exemption
are still required to comply with the restriction on hours of oper-
ation for testing and maintenance purposes between 6:00 a.m.
and noon. Therefore, the commission has made the suggested
change to §117.403(a)(7)(D).

AMT suggested that, should the commission withdraw the pro-
posed rules regulating the ceramic tile source category, the com-
mission should delete all requirements relating to ceramics found
in §117.440(a)(1)(G) and (P) and (c)(1)(F).

The commission has not withdrawn the portions of the rule re-
lated to ceramic tile sources. Therefore, the requirements in
§117.440(a)(1)(G) and (P) and (c)(1)(F) are necessary for the
source to demonstrate compliance with the emission speci�ca-
tions of the rule. No change has been made to the rule based
on this comment.

AMT commented that the references to ceramic kilns in §117.400
and §117.410(b)(7) do not include ceramic kilns used to pro-
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duce ceramic tile. AMT further commented that the commission
has no basis to include ceramic tile kilns within the SIP rules
based on actions, hearings, or deliberations by the NCTCOG.
AMT noted that although NCTCOG’s consultants proposed to
evaluate the ceramic tile industry, the ceramic tile industry was
not directly mentioned or included in the �nal control measures
catalog. AMT also commented that the term "ceramic kilns" is
used in §117.403(b)(7)(B) and the term "ceramic tile" is used in
§117.400(11) and §117.410(b)(13) and that the difference be-
tween these two terms are signi�cant and legally relevant.

The commission disagrees with the commenter’s interpretation
of §117.400 and §117.410(b)(7). Ceramic kilns used to produce
ceramic tile would be included in the more general group of ce-
ramic kilns. Ceramic kilns used to produce ceramic tile are sub-
ject to §117.400 and §117.410(b)(7), unless otherwise exempt
by an applicable exemption under §117.403. Regarding AMT’s
comment concerning the NCTCOG control measures catalog,
the commission is not limited to the control measures investi-
gated by NCTCOG. The commission understands the difference
between ceramic kilns and ceramic tile. Ceramic tile is only used
in context with dryers used in ceramic tile processes, and ce-
ramic kiln is only used in context with kilns of that type. No
changes have been made to the rule based on these comments.

AMT commented that as §117.410(b)(13) is currently worded,
it is unclear as to which descriptors apply to the term "dryer."
Therefore, AMT suggested that the regulation does not give fair
notice to the regulated community on which dryers are to be
regulated and should be deleted. AMT also noted that there
is no discussion, evidence, or other supporting information in
the NCTCOG control measures catalog for the control of dry-
ers at ceramic tile manufacturing facilities. AMT proposed that
§117.410(b)(13) be rewritten with the word "tile" deleted.

The commission disagrees with the comment that fair notice has
not been provided to owners or operators of dryers. However, to
avoid any potential minor misinterpretation of §117.400(11) and
§117.410(b)(13), the commission has revised the language to
specify natural gas-�red dryers used in organic solvent, printing
ink, clay, brick, ceramic tile, calcining, and vitrifying processes.
In addition, as discussed elsewhere in this preamble, the
commission is not limited to control measures described in the
NCTCOG control measures catalog. Furthermore, the commis-
sion provided analysis and discussion on the control of dryers in
the proposal preamble as published in the December 29, 2006,
issue of the Texas Register (31 TexReg 10538 - 10607).

Chaparral asserted that the CO limit in §117.410(d)(1) was im-
possible to achieve for electric arc furnaces. Chaparral com-
mented that steel production in electric arc furnaces requires
the signi�cant addition of carbon and the formation of CO is not
primarily a combustion by-product. In addition, Chaparral main-
tains that the 3% O

2
correction factor, although sensible for stack

measurement of combustion by-products, is technically inappro-
priate for monitoring the stack emissions from electric arc fur-
naces because the majority of the stack gas results from partic-
ulate control and has high concentrations of excess air. Chapar-
ral also noted that the Dallas-Fort Worth eight-hour ozone nonat-
tainment area is in attainment for CO and therefore the proposed
rule provides little or no basis for establishing the 400 ppmv at
3% O

2
limit for Chaparral’s electric arc furnaces and steel re-

heat furnaces. The commenter indicated that Chaparral’s elec-
tric arc furnaces and reheat furnaces subject to the proposed
rule have existing CO limits in permits, and that these permits are
the proper mechanism for setting CO emission limits. Chapar-

ral requested that the CO limit be removed from §117.410(d)(1),
exempt electric arc furnaces and reheat furnaces from those lim-
its or in the event that these limits remain, that a 30-day rolling
average be applied to the CO limit for electric arc furnaces and
reheat furnaces with CEMS or PEMS.

As discussed elsewhere in this preamble, the commission is ex-
empting electric arc furnaces used in steel production. There-
fore, Chaparral’s electric arc furnaces are not subject to the CO
emission speci�cation in §117.410(d)(1). The commission dis-
agrees with the commenter regarding reheat furnaces. The 400
ppmv limit in §117.410(d)(1) is necessary to ensure that NO

X
con-

trol strategies implemented as a result of this rule do not result
in a corresponding increase in CO that may not have been con-
sidered at the time of permitting. In addition, the commission
has provided a mechanism for regulated sources to petition the
executive director for an alternative CO emission speci�cation
under §117.425. The commission also maintains that the rolling
24-hour average for compliance with the CO emission speci�ca-
tion is reasonable for units equipped with CEMS or PEMS. No
change has been made to the rule in response to this comment.

Texas Lime asserted that, based on its interpretation of
§117.400, Subchapter B, Division 4 did not apply speci�cally to
limestone dryers.

The commission agrees that limestone dryers would not be sub-
ject to Subchapter B, Division 4 provided the dryers were not
natural gas-�red organic solvent, printing ink, clay, brick, ceramic
tile dryer or a dryer used in calcining and vitrifying processes.

Exemptions

Devon and ExxonMobil commented that the exemption thresh-
old for existing process heaters in §117.403 should be 10
MMBtu/hr due to the high cost of retro�t and low emission
reductions from smaller process heaters. The commenters
indicated that some smaller process heaters may have to be
replaced due to �ame impingement issues associated with
installing low-NO

X
burners. AMT requested that the exemption

level for process heaters with an input heat rated capacity of
2.0 MMBtu/hr be raised to 5.0 MMBtu/hr due to the dif�culty in
attaining the 0.036 lb/MMBtu standard for their heaters with a
maximum capacity less than 3.0 MMBtu/hr even with low-NO

X

burners. AMT also suggested that the exemption limit for natural
gas-�red dryers, heaters, and ovens in §117.403(a)(4) should
also be raised to 5.0 MMBtu/hr.

The commission agrees that a higher exemption threshold is
warranted for small process heaters and natural gas-�red dry-
ers, heaters, and ovens because of potential dif�culty in retro-
�tting existing units of this size and the limited NO

X
emissions

from these source categories below the suggested exemption
level at major sources in the Dallas-Fort Worth eight-hour ozone
nonattainment area. The commission has revised the exemp-
tion in §117.403(a)(1) to specify that process heaters equal to or
less than 5.0 MMBtu/hr are exempt. The 2.0 MMBtu/hr exemp-
tion threshold for boilers is unchanged and adopted as proposed.
The exemption in §117.403(a)(4) is also revised to exempt nat-
ural gas-�red dryers, heaters, and ovens equal to and less than
5.0 MMBtu/hr.

Johns Manville commented that the applicability of the rule with
regard to heaters used for comfort heat purposes was unclear
and suggested that heaters for comfort use purposes should not
be subject to the rule. Johns Manville indicated that some com-
fort heaters used to provide heat to large work areas could be
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larger than the proposed 2.0 MMBtu/hr exemption threshold for
natural gas-�red heaters.

The commission did not intend to regulate heaters used exclu-
sively for providing comfort heat with this rulemaking. There-
fore, the commission has revised §117.403 to include a new
§117.403(a)(16) that exempts natural gas-�red heaters used ex-
clusively for providing comfort heat to areas designed for human
occupancy.

Devon and ExxonMobil commented that some oil and gas sites
are required to have electric generating engines because there is
no grid connection available. The commenters stated that such
generators should be allowed if the engine meets the control
requirements and that a provision should be added for short-term
power generation as long as the generation does not exceed
10% of the time.

Subchapter B, Division 4 does not prohibit electric generating
engines. Engines, electric generating or otherwise, that meet
the applicable emission speci�cations in §117.410, and all other
requirements, would not be in violation. In addition, exemptions
are provided in §117.403 for emergency generators. No change
has been made to the rule based on this comment.

Acme requested that major source brick kilns not be subject to
Subchapter B, Division 4. Acme proposed that the exemption
limit for select brick and ceramic kilns be altered from the cur-
rently proposed heat input based 5.0 MMBtu/hour to units with
emissions below 0.2625 lb NO

X
/ton of �red brick. Acme sug-

gested that the 0.2625 lb NO
X
/ton exemption limit is appropri-

ate because NO
X
reductions from units below this limit would not

contribute signi�cantly to the area’s ozone attainment.

The commission disagrees with the suggested change to the ex-
emption and the commenter’s assertion that units with NO

X
emis-

sions less than 0.2625 lb/ton are not signi�cant. The commission
chose the 5.0 MMBtu/hr exemption level to exempt kilns that may
be technically or economically infeasible to control due to the
small size of the unit. In addition, the commission is not required
to demonstrate that reductions from an individual unit contribute
signi�cantly to attainment. The commission has adopted numer-
ous measures in the past and with this attainment demonstration
that are designed to reduce emissions from sources that individ-
ually may not appear to be signi�cant, but the overall reductions
will advance attainment. The commission maintains that NO

X

reductions from major source brick kilns will help the Dallas-Fort
Worth eight-hour ozone nonattainment area make progress to-
ward attainment with the NAAQS. No change has been made to
the rule based on this comment.

TI commented that although the proposed emission limits for nat-
ural gas boilers are technically feasible and that vendors and ma-
terials are available, some boiler vendors have expressed con-
cerns that this is not the case for the liquid-�red part of the boiler.
The boilers at TI are required to �re liquid fuel oil during emer-
gency natural gas curtailments. TI added that these emergency
conditions are rare, short in duration, and usually occur in winter
months. The last such gas curtailment period in the Dallas-Fort
Worth eight-hour ozone nonattainment area was in 2003. TI re-
quested that the commission adopt an emergency fuel oil �ring
exemption for major and minor sources required to use fuel oil
as an emergency back-up similar to the exemption in place for
utility electric generation sources under §117.1303(b).

The commission agrees with the commenter and has adopted
a new §117.403(c) to provide an emergency fuel oil �ring ex-
emption for gas-�red boilers. New §117.403(c) speci�es that the

emission speci�cations in §117.410(b)(1) and (d) do not apply
to gas-�red boilers during periods that the owner or operator is
required to �re fuel oil on an emergency basis, such as a gas cur-
tailment, provided certain conditions are met. New paragraph (1)
speci�es that the fuel oil �ring may only occur during the months
of November, December, January, or February. This provision
limits the exemption to non-ozone season months only. New
paragraph (2) speci�es that the fuel oil �ring must not exceed a
total of 72 hours in any calendar month speci�ed in paragraph
(1). Based on the information provided by the commenter, this
amount of time should be suf�cient to account for periods of fuel
oil �ring cited by the commenter is not expected to result in sig-
ni�cant NO

X
emissions or contribute to ozone formation in any

material amount.

Technical Feasibility

EPA commented on the difference between the NO
X

emis-
sion speci�cation of 3.1 lb/ton of calcium oxide proposed
in §117.410(b)(7)(A) for lime kilns in the Dallas-Fort Worth
eight-hour ozone nonattainment area and the NO

X
emission

speci�cation of 0.66 lb/ton of calcium oxide for lime kilns in
the Houston-Galveston-Brazoria ozone nonattainment area. In
response to the commission’s requesting comment on the emis-
sion speci�cation proposed for lime kilns in §117.410(b)(7)(A),
EPA suggested that the commission consider actual NO

X
emis-

sions from tests conducted in recent years from the lime kilns
operating in Texas. EPA also provided information concerning
California’s San Joaquin Rule 4313-Lime Kilns, adopted March
27, 2003, and information from a Title V air permit for a pulp
and paper facility that included NO

X
emission standards for

lime kilns of 0.44 lb/ton of calcium oxide. EPA requested a
technical and economic justi�cation for the �nal NO

X
emission

speci�cation for lime kilns in the Dallas-Fort Worth eight-hour
ozone nonattainment area.

The commission originally considered the Houston-Galve-
ston-Brazoria ozone nonattainment area NO

X
emission spec-

i�cation for the lime kiln source category in the Dallas-Fort
Worth eight-hour ozone nonattainment area; however, during
the stakeholder process, the commission received information
that indicated the lime kilns in the Dallas-Fort Worth eight-hour
ozone nonattainment area are a different category of lime
kilns. The 0.66 lb/ton of calcium oxide for the Houston-Galve-
ston-Brazoria ozone nonattainment area is based on lime
recovery kilns at pulp and paper mills, similar to the lime kilns
in the Title V information provided by EPA. The lime kilns in
the Dallas-Fort Worth eight-hour ozone nonattainment area
are lime manufacturing kilns. Lime manufacturing kilns use
different feed materials, preheater and vertical shaft kilns, and
higher temperatures and production rates. These differences
make the 0.66 lb/ton emission speci�cation infeasible for lime
manufacturing kilns, based on currently available controls. In
addition, recent BACT limits for lime manufacturing kilns range
from 3.1 - 4.5 lb/ton of calcium oxide. The San Joaquin rule
cited by EPA appears to apply to lime recovery kilns based
on the feed materials described in the rule and would not be
appropriate for lime manufacturing kilns. The emission speci�-
cation adopted in this rulemaking, 3.7 lb/ton of calcium oxide,
is based on BACT information on permitted lime manufacturing
kilns as well as the production and emission rates speci�c to the
lime manufacturing facility in the Dallas-Fort Worth eight-hour
ozone nonattainment area. A �scal analysis of the controls
for this source category was performed by the commission for
proposal and was published in the December 29, 2006, issue
of the Texas Register (31 TexReg 10600). However, that �scal
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analysis was based on the proposed emission speci�cation and
not the controls adopted in this rulemaking for lime kilns in the
Dallas-Fort Worth eight-hour ozone nonattainment area. The
commission’s decision to change the control level for these lime
kilns is based on technological feasibility and not economic
feasibility. The cost impact to the owners or operators of lime
kilns in the Dallas-Fort Worth eight-hour ozone nonattainment
area will be less than projected in original �scal analysis.

EPA commented on the difference between the NO
X

emission
speci�cation of 0.10 lb/MMBtu proposed in §117.410(b)(8)(B)
for reheat furnaces in the Dallas-Fort Worth eight-hour ozone
nonattainment area and the NO

X
emission speci�cation of 0.062

lb/MMBtu for reheat furnaces in the Houston-Galveston-Brazo-
ria ozone nonattainment area. EPA requested a technical and
economic justi�cation for the 0.10 lb/MMBtu NO

X
emission spec-

i�cation for reheat furnaces in the Dallas-Fort Worth eight-hour
ozone nonattainment area.

The commission originally considered the Houston-Galveston-
Brazoria ozone nonattainment area NO

X
emission speci�cation

for the reheat furnaces in the Dallas-Fort Worth eight-hour ozone
nonattainment area. However, during the stakeholder process,
the commission received information that indicated the speci�c
reheat furnaces in Dallas-Fort Worth eight-hour ozone nonat-
tainment area are signi�cantly larger, of different design, and
operate at higher temperatures than the reheat furnaces in the
Houston-Galveston-Brazoria ozone nonattainment area. In ad-
dition, because the Houston-Galveston-Brazoria ozone nonat-
tainment area has a cap and trade program in place, the source
may not necessarily meet an emission speci�cation on an indi-
vidual basis but rather the overall reductions are accomplished
on an area-wide basis. The emission speci�cation proposed and
adopted with this rulemaking, 0.10 lb/MMBtu, was determined
based on documented BACT limits for similar permitted units and
emissions data from the reheat furnaces in the Dallas-Fort Worth
eight-hour ozone nonattainment area. This emission speci�ca-
tion represents approximately a 50% reduction from the facility’s
permitted rates. A �scal analysis of the controls for this source
category was performed by the commission for proposal and was
published in the December 29, 2006, issue of the Texas Register
(31 TexReg 10599).

EPA requested a technical and economic justi�cation for the
NO

X
emission speci�cation in §117.410(b)(8)(C) of 0.30 lb/ton

of product for electric arc furnaces used in steel production.

The commission provided a technical discussion as well as �s-
cal analysis of the proposed controls for this source category
in the proposal preamble published in the December 29, 2006,
issue of the Texas Register (31 TexReg 10599). However, as
discussed elsewhere in this preamble, the commission has de-
cided to exempt electric arc furnaces used in steel production
from this rulemaking.

EPA requested a technical and economic justi�cation for the
NO

X
emission speci�cation in §117.410(b)(8)(D) of 0.45 lb/ton

of product for lead smelting blast (cupola) and reverberatory fur-
naces used in conjunction.

The commission determined the 0.45 lb/ton of product emission
speci�cation for this source based on the speci�c operating con-
ditions at the facility of this source category that operates in the
Dallas-Fort Worth eight-hour ozone nonattainment area. As dis-
cussed in the proposal preamble and elsewhere in this pream-
ble, owners or operators may be required to use a combination of
low-NO

X
burners and FGR or possibly post-combustion controls

such as SNCR to achieve this emission speci�cation. A �scal
analysis of the controls for this source category was performed
by the commission for proposal and was published in the Decem-
ber 29, 2006, issue of the Texas Register (31 TexReg 10599).

EPA requested a technical and economic justi�cation for the
NO

X
emission speci�cation in §117.410(b)(10)(A) of 1.30 lb/ton

of glass pulled for glass melting furnaces.

The commission based the proposed 1.3 lb/ton of glass pulled
on the NO

X
emission limits from EPA’s consent decree for the

Saint Gobain facility in Madera, California. After further analysis
of BACT and emission and production limits from the facility in
the Dallas-Fort Worth eight-hour ozone nonattainment area, the
commission has revised the NO

X
emission limit to 4.0 lb/ton glass

pulled. This limit is consistent with newly drafted regulations for
similar source types at San Joaquin Valley Air Pollution Control
District (SJVAPCD) and Ozone Transport Commission (OTC).
The 1.3 lb/ton of glass pulled NO

X
emission speci�cation in the

consent decree was for a new unit, not an existing unit. Further-
more, the container glass furnace planned for the Madera, Cali-
fornia facility is a different design than the furnace located at the
Saint Gobain facility in Waxahachie. A �scal analysis of the con-
trols for this source category was performed by the commission
for proposal and was published in the December 29, 2006, issue
of the Texas Register (31 TexReg 10599). The commission’s de-
cision to revise the emissions speci�cations for this source type
was based on the additional technical information provided by
commenters and was not based on an economic analysis.

EPA requested a technical and economic justi�cation for the
NO

X
emission speci�cation of 1.45 lb/ton of product pulled in

§117.410(b)(10)(B) and (C) for mineral wool-type electric �ber-
glass melting furnaces and mineral wool-type �berglass regen-
erative furnaces.

The commission based the proposed limit of 1.45 lb/ton of prod-
uct pulled for mineral wool-type �berglass electric and regenera-
tive furnaces on informal comments made by Johns Manville dur-
ing the stakeholder process. Johns Manville indicated that the
regenerative furnaces at the Johns Manville facility could reach
NO

X
emission limits between 1.4 and 1.8 lb/ton product pulled.

After reviewing formal comments received from Owens Corn-
ing, the commission has determined that the proposed emission
speci�cation of 1.45 lb/ton of product pulled is not appropriate for
mineral wool-type �berglass cold-top electric or non-regenera-
tive gas-�red melting furnaces. The commission has revised the
emission speci�cations in §117.410(b)(10)(B) for mineral wool-
type �berglass cold-top electric melting furnaces to 4.0 lb/ton
product. The emission speci�cation of 4.0 lb/ton product for
mineral wool-type �berglass cold-top electric melting furnaces
is based on the SJVAPCD rule. In addition, the commission has
revised the emission speci�cation in §117.410(b)(10)(D) for min-
eral wool-type �berglass non-regenerative gas-�red melting fur-
naces to 3.1 lb/ton product. This limit is based on the permit
limit for the unit at the Owens Corning facility. A �scal analy-
sis of the controls for this source category was performed by the
commission for proposal and was published in the December 29,
2006, issue of the Texas Register (31 TexReg 10599). The com-
mission’s decision to revise the emissions speci�cations for this
source type was based on the additional technical information
provided by commenters and was not based on an economic
basis.

EPA requested a technical and economic justi�cation for the NO
X

emission speci�cation in §117.410(b)(11) of 0.036 lb/MMBtu for
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gas-�red curing and forming ovens used in mineral wool-type or
textile �berglass.

As discussed elsewhere in this preamble, the emission speci�-
cation for gas-�red curing ovens is based on the use of low-NO

X

burners. In response to comments from Owens Corning and as
explained elsewhere in this preamble, the commission has ex-
empted forming ovens and forming processes from this rule. A
�scal analysis of the controls for this source category was per-
formed by the commission for proposal and was published in
the December 29, 2006, issue of the Texas Register (31 TexReg
10599).

Devon and ExxonMobil agreed that the proposed 0.5 g/hp-hr
NO

X
emission speci�cation for rich-burn engines was obtainable,

but suggested that the minimum size engine requiring controls
should be 50 hp.

The commission agrees with the commenter that 50 hp is a rea-
sonable exemption threshold because the number of engines
less than that size located at major sources of NO

X
in the nonat-

tainment area are expected to be minimal and have minimal
emissions. The adopted rule includes a new §117.403(a)(13)
that exempts stationary, gas-�red, reciprocating internal com-
bustion engines that are less than 50 hp. The commission is
limiting this exemption to gas-�red engines only.

Devon and ExxonMobil commented that NO
X

emission reduc-
tions from lean-burn gas-�red engines was very costly and that
there are currently no known lean-burn engines that consistently
meet the proposed 0.5 g/hp-hr standard. The commenters indi-
cated that the current technical limitation for lean-burn engines
is 0.7 g/hp-hr NO

X
. In addition, the commenter indicated that the

rule would result in all lean-burn engines being replaced with
less ef�cient fuel rich-burn engines because add-on NO

X
con-

trols, such as SCR, for lean-burn engines are uneconomical and
EGR is not proven, or if applied would reduce fuel ef�ciency. The
commenters proposed that existing lean-burn engines installed
prior to June 1, 2007, should be limited to 0.7 g/hp-hr, and all
new lean-burn engines should be required to meet 0.5 g/hp-hr.
Devon and ExxonMobil also suggested that the proposal allow
for trading within the Dallas-Fort Worth eight-hour ozone nonat-
tainment area, as well as trading from sources outside the nonat-
tainment area that likely have an impact on the air quality of the
Dallas-Fort Worth eight-hour ozone nonattainment area.

The commission disagrees with the commenters’ assertion that
0.70 g/hp-hr is the current technical limitation of lean-burn en-
gines. A review of two major engine manufacturers’ speci�-
cations and emission rates for available lean-burn engines in-
dicates that 0.50 g/hp-hr is achievable on a range of engine
models and sizes. The commission acknowledges that control
of gas-�red lean-burn can be more expensive to control than
rich-burn engines; however, lean-burn engines comprise a sig-
ni�cant portion of the emissions from gas-�red engines in the
nonattainment area. However, a number of lean-burn engines
in the Dallas-Fort Worth eight-hour ozone nonattainment area
are already meeting a 0.70 g/hp-hr NO

X
emission rate. The

amount of additional reductions resulting from the small incre-
mental decrease to 0.50 g/hp-hr is minimal and could require
SCR to achieve the small decrease. In addition, the overall differ-
ence in total reductions between the proposed 0.50 g/hp-hr emis-
sion speci�cation and the commenter’s suggested 0.70 g/hp-hr
emission speci�cation is only approximately 0.2 tpd for major
sources subject to this rule. Therefore, the commission has
adopted a NO

X
emission speci�cation of 0.70 g/hp-hr for exist-

ing lean-burn engines placed into service prior to June 1, 2007,

that have not been modi�ed, relocated, or reconstructed on or
after that date. Lean-burn gas-�red engines installed, modi�ed,
relocated, or reconstructed on or after June 1, 2007, must meet
0.50 g/hp-hr NO

X
to ensure that as new lean-burn engines are

installed or existing lean-burn engines are modi�ed, relocated,
or reconstructed, the engines will be required to meet the lowest
achievable emission speci�cation.

The commenters’ suggestion of a trading program speci�cally
for the Dallas-Fort Worth eight-hour ozone nonattainment area
is beyond the scope of this rulemaking; however, the commission
points out that there are currently available trading options open
to the commenter under Chapter 101. The adopted rules do
allow trading as a means of compliance �exibility by reference
to §117.9800.

J-W Power expressed concerns regarding lean-burn and rich-
burn gas-�red engines within the Dallas-Fort Worth eight-hour
ozone nonattainment area similar to the comments J-W Power
submitted for the East Texas Combustion rule. The commenter
added that meeting the NO

X
emission speci�cations in the Dal-

las-Fort Worth eight-hour ozone nonattainment area would re-
quire removing all of J-W Power’s lean-burn engines prior to the
compliance date and cost $3.5 million in relocation and installa-
tion fees. J-W Power noted the limited capacity of engine man-
ufacturers to produce rich-burn engines and cited the current
lead-time on these engines is 55-85 weeks. J-W Power recom-
mended the standards for gas-�red engines in the nonattainment
area be consistent with the standards for the East Texas Com-
bustion rule suggested by J-W Power.

The lean-burn engine emission speci�cations in the proposed
East Texas Combustion rule are not suf�cient to achieve the
necessary NO

X
reductions from lean-burn engines in the nonat-

tainment area. However, as discussed elsewhere in the pream-
ble, the commission has revised the emission speci�cation for
lean-burn engines to 0.70 g/hp-hr for existing lean-burn engines
placed into service prior to June 1, 2007, and have not been
modi�ed, relocated, or reconstructed on or after that date. Lean-
burn gas-�red engines installed, modi�ed, relocated, or recon-
structed on or after June 1, 2007, must meet 0.50 g/hp-hr NO

X
.

The 0.50 g/hp-hr emission speci�cation for rich-burn gas-�red
engines is achievable and the commission has made no change
to the emission speci�cations for this type of engine.

ETT requested that the commission consider revising the rule
to include provisions for hybrid-drive natural gas compressor
systems that can be operated by either a gas-�red engine or
an electric motor. ETT commented that hybrid-drive compres-
sor systems offer signi�cant environmental bene�ts by improv-
ing compressor uptime, reducing emission events, transferring
NO

X
emissions from the higher emitting engines to the cleaner

and more ef�cient electricity generators while operating the elec-
tric motors. ETT noted that the proposed output-based stan-
dard for utility electric generators is one-third the standard for
gas-�red engines. ETT asserted that because the hybrid-drive
compressor can switch to gas-�red engine drive during peaking
electricity demand, hybrid-drive use will not increase the need
for more generation capacity. The commenter added that the
ETT hybrid-drive compressors are capable of running on the
electric motor 90% of the time and that the gas-�red engines
are equipped with SCR systems that can achieve a 1.0 g/hp-hr
emission rate. However, ETT indicated that the proposed 0.5
g/hp-hr standard would require the installation of additional con-
trols to meet the standard while �ring gas. Therefore, ETT re-
quested that the commission allow NO

X
emissions averaging
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over a 12-month period for hybrid-drive compressor systems for
demonstrating compliance with the 0.5 g/hp-hr standard. In ad-
dition, ETT requested that this averaging mechanism only be
allowed for hybrid drive compressor systems capable of operat-
ing without emissions more than 75% of the time. ETT also re-
quested that the commission consider including a short-term NO

X

limit of 1.0 g/hp-hr in the rule for natural gas-�red engines used
in hybrid-drive compressor systems. Finally, ETT requested that
the East Texas Combustion rule and the Dallas-Fort Worth eight-
hour ozone nonattainment area Minor Source rule include this
limited averaging time.

While the commission acknowledges that hybrid-drive compres-
sors may offer some bene�ts over standard gas-�red engine
driven compressors, as well as standard electric motor driven
compressors, the commission declines to make the suggested
change. Because the commenter’s gas-�red engines are
already equipped with controls, the owner or operator should
be able to modify the controls to meet the emission standards
adopted in the �nal rule without signi�cant cost. Furthermore,
the suggested requirements to qualify for the alternative aver-
aging mechanism may affect regulated entities that would not
have opportunity to comment on the requirements if adopted in
the rule. In addition, as discussed elsewhere in this preamble,
the rule allows the use of ERCs and discrete emission reduction
credits (DERCs) for compliance under §117.9800. For an exist-
ing compressor engine replaced with a hybrid-drive compressor
engine that has not received TERP funding, the owner or oper-
ator may also generate DERCs during zero emission operation
using electricity for compliance with NO

X
emission speci�cations

according to the provisions of 30 TAC Chapter 101, Subchapter
H, Division 4. Following Chapter 101, Subchapter H, Division 4
guidelines regarding proper certi�cation of emission reductions
and notice of intent to use, certi�ed DERCs may then be used by
owners or operators to comply with the emission speci�cations
during gas-�red operation. No change has been made to the
rule based on this comment.

Acme commented that the emission speci�cation proposed of
0.175 lb/ton is based on low-NO

X
burners. This technology has

not been demonstrated in the United States on brick kilns, and
the cost associated with the installation of low-NO

X
burners on

brick kilns was grossly underestimated. Acme indicated that the
proposed emission standard was not appropriate for brick kilns
because low-NO

X
burners are not available for brick kilns. Acme

suggested that a 40% reduction would be feasible through op-
erational and production changes. AMT asserted that process
changes possibly necessary to achieve the emission speci�ca-
tions, such as lowering the thermal energy consumption require-
ments of the �red product, or changes to the tile body may cause
a loss of market share and pro�tability and therefore the cost es-
timates in the NCTCOG control measures catalog Control Mea-
sure # 69 are grossly underestimated.

The commission based the NO
X

emission speci�cation of 0.175
lb/ton on the application of combustion and process modi�ca-
tions, installation of low-NO

X
burners, or staged combustion or

some combination of these controls. Although the application of
low-NO

X
burners alone may not necessarily achieve the 0.175

lb/ton product emission speci�cation in all cases, the commis-
sion maintains that a combination of these controls should en-
able sources to achieve the emission speci�cation. Further-
more, from the supplemental information provided by Acme, the
adopted emission speci�cation represents approximately a 10
to 30% reduction from recent stack test data for some of Acme’s
brick kilns. These reductions should be well within the range

achievable through the use of the above-referenced control tech-
nologies. However, as discussed elsewhere in this preamble,
the commission is allowing an option of a 40% reduction from
the daily NO

X
emissions reported to the Industrial Emissions As-

sessment Section for the calendar year 2000 emissions inven-
tory.

Regarding Acme and AMT’s comments concerning cost, the
commission’s �scal analysis for brick and ceramic kilns did not
use the NCTCOG cost estimates. The �scal analysis provided
in the proposal preamble published in the December 29, 2006,
issue of the Texas Register (31 TexReg 10599) estimated
the total capital costs for all brick and ceramic kilns to be as
much as $3.5 million. This cost estimate was based on the
commission’s analysis of the anticipated control technologies
used to comply with the emission speci�cations associated with
the source category. Furthermore, the commission is not able
or required to account for market share and pro�tability factors
in performing the �scal analysis. These factors are in�uenced
by economic decisions made by owners and shareholders, and
the commission has no means to predict the outcome of these
decisions.

AMT commented that the proposed NO
X

emission limit of 0.175
lb/ton product is not appropriate for ceramic tile kilns. AMT
referenced EPA’s National Emission Standards for Hazardous
Air Pollutant standards as demonstration that the EPA recog-
nized the differences between brick and ceramic kilns. The
commenter also noted that AMT’s ceramic kilns use natural gas
and that the energy consumption was based on the green or
un�red weight of product; therefore, the use of a �nal product
weight standard would arti�cially increase the reported NO

X

emissions. AMT also suggested an alternative NOX emission
speci�cation of 0.27 lb/ton of product for ceramic kilns based on
a 50% reduction from the EPA AP-42 emission factor of 0.54
lb/ton of product for ceramic kilns.

While the commission acknowledges that NO
X

emissions lb/ton
would be different if calculated based on un�red weight of prod-
uct, the commission maintains that the product output weight
is appropriate for determining NO

X
emission on lb/ton product

basis. Variability in the un�red material could introduce uncer-
tainty in the �nal calculated emissions. Furthermore, basing the
emission standard on the �red product weight will encourage
ef�ciency with regard to emissions, whereas an un�red mate-
rial weight basis might have the opposite result. However, the
commission agrees with the comment that the adopted 0.175
lb/ton product emission speci�cation may not be appropriate for
all brick and ceramic kilns. Therefore, the commission has re-
vised §117.410(a)(7)(B) to include an alternative compliance op-
tion that allows owners or operators to achieve a 40% reduction
from the daily NO

X
emissions reported to the Industrial Emissions

Assessment Section for the calendar year 2000 emissions in-
ventory. In addition, the commission agrees that a higher emis-
sion speci�cation for ceramic kilns is necessary because the as-
sumed uncontrolled emission factor is greater than for brick kilns.
Therefore, the commission has included a separate emission
speci�cation option of 0.27 lb/ton of product for ceramic kilns as
suggested by AMT.

AMT commented that the proposed emission standard in
§117.410(b)(13) was not achievable for spray dryers used in
ceramic tile processes. AMT asserted that due to the con�g-
uration and operation of the AMT spray dryers the proposed
0.036 lb/MMBtu NO

X
emission speci�cation was not achievable

through combustion modi�cations and that post combustion
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controls, such as SCR and SNCR, were not appropriate due to
the low exhaust temperature of the spray dryers. AMT proposed
an alternative emission speci�cation of 0.15 lb/MMBtu for spray
dryers.

Based on the information provided by the commenter and the
relatively low NO

X
emissions from ceramic tile spray dryers in

the nonattainment area, the commission agrees that an alterna-
tive emission standard is appropriate for spray dryers used in
ceramic tile processes and has revised the rule as suggested.
Based on the process information provided by AMT, spray dry-
ers used in ceramic tile manufacturing processes have technical
limitations that would limit an owner or operator’s ability to meet
the 0.036 lb/MMBtu emission speci�cation. The control tech-
nology that would normally be applicable to achieving the 0.036
lb/MMBtu emission speci�cation for typical natural gas-�red dry-
ers may not be available for spray dryers used in ceramic tile
manufacturing processes because of the low exhaust gas tem-
perature and the con�guration of the �red heater in relation to
the dryer portion of the system.

Saint Gobain expressed concerns with the proposed NO
X

limits
for glass melting furnaces. Saint Gobain noted that the currently
proposed NO

X
emission limit of 1.3 lb/ton glass pulled is based

on a consent decree that the EPA reached with Saint Gobain for
the Saint Gobain facility in Madera, California. The commenter
added that the 1.3 lb/ton limit was based on a new oxy-fuel fur-
nace design and would require the installation of an untested
and undemonstrated fused-cast crown design. In addition, Saint
Gobain indicated that the oxy-fuel furnaces are a different design
from the Waxahachie regenerative furnace and that oxy-fuel �r-
ing was not an add-on or retro�t control technology. Saint Gob-
ain commented that compliance with the currently proposed NO

X

limit would require the demolition of their regenerative furnace
and the construction of the fused-cast crown oxy-fuel furnace as
well as an oxygen plant.

Saint Gobain noted that the SJVAPCD, where the Madera plant
is located recently amended a comprehensive regulation for
glass furnaces that has also been adopted by the northeastern
states OTC. This regulation sets a NO

X
emission limit of 4.0

lb/ton. Saint Gobain urged the commission to either exempt
their facility from the rulemaking and enter into a case-by-case
agreed order, or adopt the SJVAPCD/OTC NO

X
emission limit

of 4.0 lb/ton glass pulled. Saint Gobain added that there are
demonstrated cost-effective add-on combustion technologies
available and appropriate to their Waxahachie regenerative
furnace that could reduce NO

X
emissions in excess of 115 tons

per year at the 4.0 lb/ton limit.

As discussed elsewhere in this preamble, the 1.3 lb/ton glass
pulled emission speci�cation was proposed based on the EPA
consent decree. For the reasons provided by the commenter,
the commission agrees that the 1.3 lb/ton glass pulled emission
speci�cation is not appropriate for the container glass furnaces
at the Waxahachie facility because the Waxahachie furnaces are
existing units and of a different design. The commission has
revised the NO

X
emission speci�cation to 4.0 lb/ton glass pulled

as suggested.

Saint Gobain requested that the commission provide an alter-
nate idling limit addressing a phenomenon unique to glass fur-
naces that requires the facility to keep glass molten within the
regenerative furnace even during non-productive periods. Saint
Gobain noted that an alternative idling limit is included in the SJ-
VAPCD rule and is necessary due to the operating nature of the
units.

The commission agrees that the 4.0 lb/ton glass pulled emission
speci�cation would not be feasible during idling operations due to
the extremely low production of glass during idling. Rather than
specify a de�nition of idling and prescribe an alternative standard
during idling operations, the adopted rule speci�es that during
periods of operation less than 25% of permitted glass production
capacity, the NO

X
emission limit is the maximum allowable pound

per hour emission rate speci�ed in a permit issued before June
1, 2007. The 25% threshold for this distinction is equivalent to
the SJVAPCD rule.

Owens Corning commented that the glass melting furnaces lo-
cated at the Owens Corning facility, especially the electric glass
melting furnaces, require the addition of a sodium nitrate oxidizer
to allow for the melting of the glass cullet as well as reduce waste
glass, raw batch materials, and cost of materials. Owens Corn-
ing added that the sodium nitrate oxidizer is the primary source
of NO

X
from these sources, not fuel combustion. Owens Corn-

ing and NAIMA asserted that the proposed limit of 1.45 lb/ton
of product for mineral wool furnaces was unreasonable due to
technical limitations, and urged the commission to adopt the 4.0
lb/ton limit used by the OTC and SJVAPCD. Owens Corning
added that the electric furnaces could reach the 4.0 lb/ton by
limiting the amount of nitrogen-based melting aid and oxidizer.
In addition, Owens Corning commented that adopting the SJ-
VAPCD limit would still result in a 0.96 tpd reduction from the V-2,
and V-3 electric furnaces, and that the region would only be los-
ing 0.4 tpd. Owens Corning also requested clari�cation regard-
ing the rule applicability as it applies to mineral wool type regen-
erative furnaces. Owens Corning’s V-1 furnace is a gas-�red,
oxy-�ring, non-regenerative furnace and would not be technically
regulated by the proposed rule. Owens Corning commented that
the V-1 furnace already uses oxy-�ring and its permit limit is be-
low the 4.0 lb/ton; therefore, Owens Corning suggested that the
�nal emission speci�cation for attainment demonstration (ESAD)
for �berglass melting furnaces be 4.0 lb/ton product.

The commission agrees with Owens Corning that the proposed
emission speci�cation of 1.45 lb/ton of product pulled is not
appropriate for mineral wool-type �berglass cold-top electric or
non-regenerative gas-�red melting furnaces. The commission
has revised the emission speci�cations in §117.410(b)(10)(B)
for mineral wool-type �berglass cold-top electric melting fur-
naces to 4.0 lb/ton product and the emission speci�cation in
§117.410(b)(10)(D) for mineral wool-type �berglass non-regen-
erative gas-�red melting furnaces to 3.1 lb/ton product. The
emission speci�cation of 4.0 lb/ton product for mineral wool-type
�berglass cold-top electric melting furnaces is based on the
OTC and SJVAPCD limit as suggested. The NO

X
emission

speci�cation of 3.1 lb/ton product for mineral wool-type �ber-
glass non-regenerative gas-�red melting furnaces is based on
the permit limit for the unit at the Owens Corning facility.

Owens Corning requested a rule clari�cation for §117.410(b)(11)
as it applies to curing and forming ovens. Owens Corning com-
mented that there is no oven-like structure in its forming process
that uses �berizer burners, which are used to turn molten glass
into glass �bers. The commenter also indicated that the �ber-
izer burners are by nature not amenable to a low-NO

X
, low tem-

perature con�guration. Owens Corning requested clari�cation
whether forming processes that do not employ an oven would
be subject to §117.410(b)(11).

The commission did not intend to regulate forming processes
that do not include an oven-like structure or the �berizer burn-
ers described by the commenter. The commission’s intent was
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to regulate ovens that are used in the forming of �nished prod-
ucts from �berglass or mineral wool materials. Based on the de-
scription provided by the commenter, the �berizers are forming
processes to produce �berglass materials. Furthermore, Owens
Corning’s �berizers represent the majority of emissions from this
source category. Therefore, the commission has revised the rule
language in §§117.400(9), 117.403(a)(15), 117.410(b)(11), and
117.440(a)(1)(M) to only specify �berglass and mineral wool cur-
ing ovens and exempt forming ovens and forming processes.

Owens Corning commented that its curing process uses a phe-
nolic-based binder, the use of which results in NO

X
emissions

when the ammonia and other nitrogen-containing compounds
off-gas from the binder and form NO

X
with available oxygen.

The commenter proposed that the commission use technology
speci�c regulations such as low NO

X
burners, oxy-�ring, or the

equivalent rather than specify a lb/MMBtu emission limit as an
input-based standard on curing ovens. Owens Corning asserted
that a lb/MMBtu standard would essentially impose restrictions
on the use of phenolic binders at the plant. Owens also rec-
ommended this technology-based regulation for its incinerators,
and proposed the �nal ESADs in §117.410 distinguish inciner-
ators and ovens used in �berglass manufacturing and apply a
technology-based regulation.

The commission agrees that the use of nitrogen-bound chemical
additives could make achieving the NO

X
emission speci�cations

for curing and forming ovens infeasible. Due to non-combustion
thermal NO

X
being formed through the use of these additives,

low-NO
X
burners and FGR may not be able to achieve the emis-

sion speci�cation. In addition, the low operating temperature of
these processes make post-combustion control techniques such
as SCR and SNCR infeasible. Therefore, the commission has
provided an exemption in §117.403(a)(12) for curing and form-
ing ovens used in mineral wool-type �berglass manufacturing in
which nitrogen-bound chemical additives are used.

Regarding Owens Corning’s suggestion for incinerators, the
commission’s inventory analysis indicates that Owens Corning’s
incinerators should be below the 40 MMBtu/hr exemption pro-
vided in the rule. In the event that Owens Corning does have an
incinerator with a maximum capacity greater than or equal to 40
MMBtu/hr, the emission speci�cations for incinerators already
provide the option of an 80% reduction that is not required to
be on a heat input basis. Post-combustion controls such as
SCR have been demonstrated to achieve NO

X
reductions from

incinerators of at least 80%.

Chaparral requested the commission remove electric arc fur-
naces from the rulemaking because the current permit allowable
for Chaparral’s electric arc furnaces were equivalent to the pro-
posed limits and there would be no associated NO

X
reductions

from the proposed limit. Chaparral added that the majority of NO
X

is thermal NO
X
created by the electric arc and not by combustion

and that Chaparral units already use oxy-�ring, the suggested
NO

X
control technology, for fuel-ef�ciency purposes. Chaparral

also requested that the NO
X

emission speci�cations for electric
arc furnaces of §117.410(b)(8)(C), should it remain, specify the
use of oxy-fuel burners rather than the lb/ton limit. Chaparral
commented that control ef�ciency requirements and emission
limits are not appropriate to electric arc furnaces as the majority
of the NO

X
is thermal from the electrodes and not tied to produc-

tion rates.

Due to the potential technical issues and substantial costs asso-
ciated with the facility’s compliance with the rule for the electric
arc furnaces, and the fact that the facility has already achieved

the reductions planned for electric arc furnaces under the pro-
posed rule, the commission agrees that electric arc furnaces
used in steel production should not be subject to the rule. The
commission has revised the applicability to exclude electric arc
furnaces used in steel production, and provided an exemption
for electric arc furnaces used in steel production in §117.403.

Chaparral claimed that it has not had suf�cient time to deter-
mine if Chaparral’s reheat furnaces can technically and eco-
nomically meet the proposed NO

X
limit of 0.1 lb/MMBTu and CO

limit of 400 ppmv at 3% O
2
, dry basis. Chaparral asserted that

due to some products having a higher energy demand and as-
sociated higher NO

X
emissions than others, the proposed NO

X

limits for reheating furnaces would be more practical, economi-
cally feasible, and consistent with the regulatory goals if the lim-
its in §117.410(b)(8)(A) and (B) were to be applied only during
the peak ozone season. Chaparral indicated production of the
larger more energy intensive products could be scheduled in the
off-season.

Based on the commission’s analysis, the commenter’s reheat
furnaces should be able to achieve the emission speci�cations
in the adopted rule through combustion modi�cations, instal-
lation of low-NO

X
burners or FGR, or a combination of these

control technologies. However, the commission acknowledges
that shifting seasonal production is sometimes a viable means
of reducing emissions and the commenter’s request for �exi-
bility to shift production to non-ozone season is reasonable in
this case. Therefore, the commission has revised the adopted
§117.410(b)(8)(A) and (B) to specify that for heat treating and re-
heat furnaces equipped with NO

X
CEMS or PEMS that the emis-

sion speci�cations only apply between March 1 to October 31 of
each calendar year. The requirement that the unit be equipped
with NO

X
CEMS or PEMS is necessary because the seasonal

changes in emissions would make only performing an initial test
insuf�cient for demonstrating compliance. Regarding Chapar-
ral’s comments concerning the CO limit, §117.425 provides a
mechanism for owners or operators to petition the executive di-
rector for an alternative CO emission speci�cation.

Chaparral requested that an Alternative Plant-Wide Emission
Limit compliance option be included in Subchapter B, Division 4.
Chaparral noted that there was not a viable emissions banking
and trading program in the Dallas-Fort Worth eight-hour ozone
nonattainment area, and that because the source cap was based
on the average heat input in 2000-2001 calendar years, Chapar-
ral would require the additional �exibility of an Alternative Plant-
Wide Emission Limit option because production capacity has in-
creased signi�cantly since that time.

The commission is phasing out the Alternative Plant-Wide
Emission Limit as an alternative approach in Chapter 117. The
Alternative Plant-Wide Emission Limit was originally adopted
for RACT purposes and is an antiquated alternative means
of demonstrating compliance. For the rules adopted for the
Dallas-Fort Worth eight-hour ozone nonattainment area, the
commission prefers unit-by-unit emission speci�cations, the
optional source cap, or unit type speci�c approaches, such as
the approach adopted for lime kilns or the ozone season only
option provided to the commenter as discussed elsewhere in
this preamble. These approaches provide greater assurance
that planned reductions will actually be achieved. The commis-
sion asserts that with the options provided under the adopted
rule, the commenter should be able to comply with the rule
without the Alternative Plant-Wide Emission Limit. No change
has been made to the rule based on this comment.
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Texas Lime commented that the proposed limit of 3.1 lb/ton of
calcium oxide (CaO) in combination with the requirement that
NO

X
be monitored using either a CEMS or PEMS in §117.440 is

more stringent than what is commonly regarded as BACT. Texas
Lime noted that although the permit limit for the Gallatin lime
kiln is 3.1 lb/ton CaO, the Gallatin kiln is not required to main-
tain a CEMS or PEMS and was only required to demonstrate
the rate during a three-hour stack test. The commenter also
noted that the Gallatin kiln is not yet operational and therefore
the proposed rate has not yet been demonstrated. Texas Lime
commented that the newer kilns at Gallatin are designed with
preheaters, highly energy-ef�cient combustion systems, and are
signi�cantly shorter than the older Texas Lime kilns. Texas Lime
has recently retro�tted its old long kilns with preheaters, replaced
the wet scrubbers with baghouses, and installed state-of-the-art
control systems which has improved fuel ef�ciency by 27% and
correspondingly reduced NO

X
emissions. Texas Lime noted that

despite the recent retro�ts, the length of the older kilns leads
to greater radiant heat loss and inherent compromises in com-
bustion retro�ts with older designs, the Texas Lime kilns cannot
achieve the same fuel and energy ef�ciency or NO

X
emission

rates. Texas lime suggested that an alternative plant-wide emis-
sion limit of 4.1 lb/ton CaO on a 30-day rolling average monitored
with a CEMS or PEMS may be technically and economically fea-
sible for its kilns. This emission limit would result in a 28% re-
duction in NO

X
emissions, equating to 440 tons per year based

on actual production rates for Kilns 5 and 6 in 2005/2006. Texas
Lime commented that the �exibility of an alternative plant-wide
emission option is available in the Houston-Galveston-Brazoria
ozone nonattainment area and requested this option be included
in §117.410(e). Texas Lime also requested that because Kiln 4
NO

X
emissions were included in the 2000 baseline, the closure

of Kiln 4 should be taken into account when determining how fur-
ther control measures resulting from the rule impact their site in
the Dallas-Fort Worth eight-hour ozone nonattainment area.

The commission agrees with Texas Lime that the proposed NO
X

emission limit of 3.1 lb/ton of CaO is infeasible for older, less ef�-
cient kilns. Therefore, the commission has revised the NO

X
emis-

sion speci�cation in §117.410(b)(7)(A) to allow for compliance
with the 3.7 lb/ton CaO limit on an individual unit-by-unit basis or
on a site-wide production weighted average basis. The equation
for calculating the site-wide production weighted average would
be based on the actual lb/ton emission rate and daily production
rate of each kiln. Through an analysis of BACT and emission and
production rate data from the Texas Lime facility, the commission
is con�dent that the 3.7 lb/ton limit can be met on a site-wide av-
erage using proper NO

X
emission controls and good engineering

practices. Regarding Texas Lime’s comments concerning the al-
ternative plant-wide emission speci�cation option, sources in the
Houston-Galveston-Brazoria ozone nonattainment area are not
allowed to use the alternative plant-wide emission speci�cation
as an option. This option was revoked in prior rulemaking for
major sources in the Houston-Galveston-Brazoria ozone nonat-
tainment area under existing §117.207(j) and new §117.315(i).
As discussed elsewhere in this preamble, the commission is
not allowing the alternative plant-wide emission speci�cation as
an option for the new rules adopted for the Dallas-Fort Worth
eight-hour ozone nonattainment area. The site-wide production
weighted average option provided for lime kilns in the adopted
rule provides suf�cient �exibility for Texas Lime to comply with
the rule.

Monitoring, Testing, Recordkeeping, and Reporting

Devon and ExxonMobil commented that totalizing fuel meters
should not be required for IC engines and turbines and sug-
gested a change to §117.440(a)(1)(D) and (E). The commenters
indicated that horsepower and actual hours of operation should
be used to determine emissions.

The commission agrees and has provided an additional alter-
native to totalizing fuel �ow meters in §117.440(a)(2)(D) that al-
lows the use of a continuous monitoring system that continuously
monitors horsepower and hours of operation as an alternative
to install fuel �ow meters for engines and turbines. Associated
recordkeeping is also required in §117.445(f)(3)(C) for owners or
operators that elect this option.

Devon and ExxonMobil suggested that §117.445(e) be revised to
not require reporting on engines if no excess emissions occurred
during the period.

The provisions in §117.445(e) are consistent with current re-
quirements for engines in the Dallas-Fort Worth eight-hour
ozone nonattainment area under existing §117.219 as well as
other nonattainment areas. No change has been made to the
rule based on this comment.

Devon and ExxonMobil commented that the requirement in
§117.445(f) that records should only be required for two years
for minor sources to coincide with recordkeeping requirements
for other minor sources of emissions and the provisions of 30
TAC §106.352.

The requirement to maintain records for �ve years is consistent
with other recordkeeping requirements under Chapter 117. In
addition, the �ve-year record retention requirement is necessary
for agency investigators to have adequate historical documenta-
tion to verify compliance with requirements speci�c to Subchap-
ter B, Division 4 that are not considered in §106.352. No change
has been made to the rule based on this comment.

AeA and TI commented that there was no provision in the rule to
allow downtime for fuel �ow meter calibration, testing, and main-
tenance, although the rule requires these meters be installed on
all boiler units and be accurate to within ± 5%. The commenters
requested that the commission adopt language in the rule al-
lowing downtime for �ow meter calibration, testing, and mainte-
nance.

The commission agrees that some time should be allowed for
owners or operators to perform calibration, testing, and main-
tenance on the totalizing fuel �ow meters. Therefore, adopted
§117.440(a) is revised to specify that the owner or operator must
continuously operate the totalizing fuel �ow meter at least 95%
of the time that the unit is operating, averaged over a calendar
year.

Chaparral commented that in the event that a NO
X

and CO limit
is retained in the adopted rule for electric arc furnaces, the rule
should exempt these units from any requirement to monitor
or test the units for compliance with these speci�cations. The
two electric arc furnaces at Chaparral are contained in a large
melt-shop from which their emissions and emissions from
other sources are commingled and gathered through a positive
pressure system into �ve baghouses for dust and particulate
removal. These baghouses have 24 emission points, and Chap-
arral asserted it would be technically impossible to determine
the NO

X
and CO emission rates of the two electric arc furnaces

from the total melt-shop ef�uent.

As discussed elsewhere in this preamble, the commission has
exempted electric arc furnaces used in steel production. There-
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fore, Chaparral’s electric arc furnaces are not subject to the test-
ing and monitoring requirements in §117.435 and §117.440. No
change has been made to the rule in response to this comment.

TI expressed its concern with any further NO
X
reductions for point

sources while urging the commission to consider cost per ton
of emission reductions. TI estimated costs for reductions from
TI’s natural gas-�red boilers would be approximately $2 million to
make 14 tons reductions or approximately $142,000 per ton, and
if it is required to control NO

X
to the liquid-�red boiler emission

speci�cations during emergency fuel oil �ring, these costs could
reach an estimated $5 million per ton. TI suggests these costs
should be compared to other NO

X
reduction programs such as

mobile source reductions funded under TERP.

Chaparral commented that without considering annual costs,
Chaparral would incur capital costs of $6 million to achieve
reductions of 353 tons per year. The commenter noted that
due to the smaller amount of reductions attained from the two
smaller mills at the Chaparral site, the cost per ton at these
mills would be four or �ve times higher than those at the larger
mill. Chaparral commented that this cost is not practical and
economically feasible for the associated tons of reduction.

The commission does consider cost per ton when performing
control strategy analyses; however, the commission must also
consider technical feasibility, amount of reductions necessary
to demonstrate attainment, and legal authority when evaluat-
ing control measures. The commission has limited authority to
regulate motor vehicles due to federal preemption. While the
commission acknowledges that the cost per ton of NO

X
reduced

would likely be higher for a smaller unit, the commission points
out that units of much smaller size than the units in question by
the commenters are required to make reductions as well under
the adopted rule. Substantial NO

X
reductions are necessary for

the Dallas-Fort Worth eight-hour ozone nonattainment area to
make progress toward attainment with the NAAQS. If the com-
mission only focused control strategies on the largest of units,
insuf�cient reductions would be achieved and the area would
not reach attainment as expeditiously as practicable. In addi-
tion, TI’s cost estimates appear to only include �rst-year costs
and reductions. Reductions in NO

X
emissions will be realized

every year after the �rst year and must be considered as well.
The commission’s �scal analysis considered annualized costs
and total reductions over the �rst �ve years. If only �rst-year
capital costs and �rst-year reductions are used, the cost per ton
is signi�cantly in�ated and is not representative of the on-going
bene�ts of the rule. As discussed elsewhere in this preamble,
the commission has provided an exemption for gas-�red boilers
that are required to �re fuel oil for emergency purposes for lim-
ited periods of time.

SUBCHAPTER C: COMBUSTION CONTROL AT MAJOR UTIL-
ITY ELECTRIC GENERATION SOURCES IN OZONE NONAT-
TAINMENT AREAS

DIVISION 4: DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA UTILITY ELECTRIC GENERATION
SOURCES

General

Calpine expressed support for the commission’s proposed
output-based NO

X
emission standard in §117.1310(a)(1)(C).

Calpine commented that the output-based standard should be
expanded to apply to gas-�red turbines because this would
encourage cleaner, more ef�cient power generation for a wider

range of electric generation facilities. Calpine also commented
that, for combined-cycle units, the MW-hour output should be
based on total MW-hour output produced by the unit, including
the contribution from waste heat recovery and steam turbine
output.

FPL commented that although the proposed rules are a fair and
balanced implementation of the federal requirements given the
many challenges facing the Dallas-Fort Worth ozone nonattain-
ment area, FPL suggested the output-based standard be ap-
plied to combined cycle combustion turbines on the basis that
it would encourage ef�ciency, effectively integrating energy ef-
�ciency into the emissions control program. FPL noted that in-
creased ef�ciency reduces all pollutants, including NO

X
, sulfur

dioxide (SO
2
), CO, and carbon dioxide (CO

2
). In addition, the

output-based standard for combined cycle would allow for a di-
rect comparison between different generation technologies and
fuel types, and would better economically support emission al-
lowance trading. FPL commented that the output-based stan-
dard was intended to apply to energy ef�cient gas-�red com-
bined cycle combustion turbine peaking units; however, the ex-
emption of all stationary gas turbines of a certain age, regard-
less of what type of fuel is burned, is in con�ict with the inten-
tion of the output-based speci�cation to encourage energy ef�-
cient units. FPL recommended that if the output-based emission
speci�cation was intended to apply to combined cycle combus-
tion turbines, then the exemption is unnecessary and should be
removed.

While the commission appreciates the support for the output-
based standard and agrees with the commenter’s statements
regarding the bene�ts of output-based standards, removal of the
exemption would impact other parties that would not have the
opportunity to comment on the change or other rule requirements
because they were exempt under the rule proposal. No change
has been made to the rule based on these comments.

Calpine commented that the proposed standards in
§117.1310(a)(2) and (a)(3)(A)(i) and (B)(i) include standards for
auxiliary steam boilers and combustion turbines that apply while
�ring natural gas, but there is no standard for other gaseous
fuels such as re�nery off-gas or hydrogen. Calpine requested
clari�cation from the commission as to whether the proposed
rules are intended to apply to other gaseous fuel-�red units.

The standards in §117.1310(a)(2) and (a)(3)(A)(i) and (B)(i) are
identical to the current standards in existing §117.105(a), which
speci�es that the standards apply when �ring natural gas or a
combination of natural gas and waste oil, and §117.105(f)(1) and
(g)(1), which specify that the standards apply when �ring natural
gas. It is not the commission’s intent to expand this applicability.

The City of Garland expressed support for the rule as proposed
for adoption by the commission. The commenter agreed that
the speci�cations in §117.1310(a)(1)(A) relating to utility boilers
that are part of a small utility system were appropriate. City of
Garland also provided Garland Power and Light’s informal com-
ments of September 15, 2006, which included a Position State-
ment indicating that the removal of the small utility system provi-
sion would result in the City of Garland shutting down its electric
utility operations.

The commission appreciates the City of Garland’s comment in
support of the proposed rule. No change has been made to the
small utility system emission speci�cation in §117.1310(a)(1)(A).

Technical Feasibility
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BSA, ED, Public Citizen, and SEED Coalition expressed support
for the proposed Dallas-Fort Worth eight-hour ozone nonattain-
ment area Electric Generating Units Rule, but suggested that
the emission speci�cation for small utility systems should not
be different from the emission speci�cation for large utility sys-
tems. BSA, ED, Public Citizen, and SEED Coalition commented
that any exceptions should be based on whether the unit’s emis-
sions are de minimis and do not adversely affect air quality in the
region. TXU requested that all utility boilers in the Dallas-Fort
Worth eight-hour ozone nonattainment area be regulated "on a
level playing �eld" and therefore recommended that the differen-
tiation between "small utility systems" and "large utility systems"
be removed from §117.10, and §117.1310. TXU noted that this
change would result in an additional 0.4 tpd reductions in NO

X

emissions in the area.

The commission appreciates the support for the rule. Regarding
the separate emission standard for small utility systems, there is
only one operational small utility system in the Dallas-Fort Worth
eight-hour ozone nonattainment area. The commission has de-
termined that subjecting this one small utility system to the same
emission control requirements of the large utility systems would
not be economically reasonable.

TXU commented that it is a member of the Association of Elec-
tric Companies of Texas (AECT) and expressed support for the
AECT comments. TXU commented that the proposed rules will
likely result in a decrease in the generation resources available in
the Dallas-Fort Worth eight-hour ozone nonattainment area due
to the forced retirement of certain EGFs and suggested that ER-
COT will have to factor this reduced generation availability into
ERCOT’s reserve margin forecasts. TXU also suggested that
the commission apply the currently proposed emission speci�-
cations on a site-wide or "regulated entity" basis, so that compli-
ance may be demonstrated by averaging the emissions from all
the utility boilers on a site.

Exelon commented that all of the utility boilers at the Mountain
Creek and Handley stations are peaking units and the failure to
include a system cap compliance option would force the shut-
down of Mountain Creek Units 6 and 7, two natural gas-�red
peaking units. Exelon added that Mountain Creek 6 and 7 are
peaking units and therefore cannot maintain temperatures nec-
essary for effective catalytic reduction of NO

X
. Exelon also as-

serted that peaking Mountain Creek Units 6 and 7 are necessary
to provide reactive power requirements to maintain system reli-
ability and these units were dispatched by ERCOT under "Out of
Merit Orders" for approximately 30% of the units’ combined oper-
ating hours in 2005 and 2006. Exelon asserted that removing the
system cap as a compliance option from EGU owners and op-
erators in the Dallas-Fort Worth eight-hour ozone nonattainment
area is arbitrary and unfair because the system cap remains an
option in the Houston-Galveston-Brazoria ozone nonattainment
area. Exelon requests the agency retain the system cap compli-
ance option for EGUs under Subchapter C, Division 4 or incor-
porate a system-wide averaging compliance option.

It is not the commission’s intent to adversely affect system relia-
bility in the Dallas-Fort Worth area through implementation of at-
tainment demonstration rulemaking. The commission disagrees
with Exelon that removing the system cap as a compliance op-
tion is arbitrary and unfair and the system cap is not an option
in the Houston-Galveston-Brazoria ozone nonattainment area.
Electric generating facilities in the Houston-Galveston-Brazoria
ozone nonattainment area are required to comply with the sys-
tem cap in existing §117.108, now adopted in §117.1220. The

commission may provide system or source caps as an alterna-
tive means of compliance or as a mandatory means of compli-
ance to achieve reductions, such as in mandatory system caps
for electric generating facilities in the Houston-Galveston-Brazo-
ria ozone nonattainment area and the mandatory source cap for
the cement kilns in Ellis County adopted with this rulemaking un-
der §117.3123. Similarly, the commission can remove the sys-
tem cap as an option in order to achieve reductions. If a system
cap were allowed to remain in place for the Dallas-Fort Worth
eight-hour ozone nonattainment area, no reductions would be
achieved from EGUs in the nonattainment area, which is not the
commission’s intent. However, in order to address Exelon’s is-
sues associated with Mountain Creek Units 6 and 7, the com-
mission is providing a system-wide heat-input weighted averag-
ing option for compliance with the NO

X
emission limits. This op-

tion will still achieve NO
X

reductions from EGUs in the area and
maintain the region’s system reliability. The commission has re-
vised §117.1310(a)(1)(D) to allow for a system-wide heat-input
weighted averaging option for compliance with the large utility
system NO

X
emission speci�cation of 0.033 lb/MMBtu.

Monitoring, Testing, Recordkeeping, and Reporting

Exelon commented that units subject to the proposed rule would
be required to conduct ammonia slip testing and that Exelon
units had recently already performed such testing. The com-
menter added that ammonia slip testing is expensive and should
not be required to just con�rm the results of recently performed
testing, especially when the unit is subject to ammonia monitor-
ing of current §117.114(a)(4) and proposed new §117.8130. Ex-
elon requested that units newly subject to the eight-hour speci-
�cations not be required to repeat ammonia slip testing if it has
been performed within ten years of March 1, 2009.

The commission disagrees with the commenter’s assertion that
ammonia testing is expensive. Ammonia testing can normally
be done in conjunction with other testing; however, even as a
stand-alone test, the commission estimates that an initial am-
monia test would cost approximately $2,500 - $3,000. In ad-
dition, Exelon’s units cannot be subject to the ammonia moni-
toring requirements of current §117.114 because that section is
only applicable to units subject to current §117.106(c), which only
applies to utility electric generating units in the Houston-Galve-
ston-Brazoria eight-hour ozone nonattainment area. Because
Exelon’s units are not subject to the ammonia monitoring require-
ments of §117.114, it is possible some variations in the ammo-
nia slip may have occurred since the prior ammonia test. Fur-
thermore, the initial test for ammonia also serves a speci�c pur-
pose in determining the correction factor "d" in the mass balance
equation in §117.8130. Depending on the ammonia monitoring
option selected by Exelon under §117.8130, the recent ammo-
nia test cited by Exelon may not satisfy all requirements of the
rule. Therefore, the commission declines to make the suggested
change.

FPL commented that stationary gas-�red turbines used for peak-
ing service that only operate during peak demand hours of the
day cannot maintain compliance with the one-hour block aver-
age CO emission limit of 132 ppmv due to the large variations in
related emissions inherent with frequent startup and shut down.
FPL requested that the commission take these technical limita-
tions into account when performing any revisions to the CO stan-
dard.

The commission disagrees with the commenter that a different
averaging methodology is necessary for stationary gas-�red tur-
bines used for peaking service to meet the proposed CO stan-
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dard. In addition, stationary gas-�red turbines placed into ser-
vice after 1992 are exempt from the rule and thereby exempt
from the CO standard in §117.1310(b). Based on the commis-
sion inventory information, there are no stationary gas-�red tur-
bines used for peaking service that were placed into service prior
to 1992 in the Dallas-Fort Worth eight-hour ozone nonattainment
area. No change has been made to the rule based on this com-
ment.

SUBCHAPTER D: COMBUSTION CONTROL AT MINOR
SOURCES IN OZONE NONATTAINMENT AREAS

DIVISION 2: DALLAS-FORT WORTH EIGHT-HOUR OZONE
NONATTAINMENT AREA MINOR SOURCES

General

ED expressed support for the proposed Dallas-Fort Worth eight-
hour ozone nonattainment area Minor Source NO

X
Rule.

The commission appreciates the support.

EPA expressed support for the monthly Btu limitations for the low
usage exemptions in §117.2103(b)(1) and (2).

The commission appreciates the support; however, the commis-
sion has decided to exempt boilers and process heaters from
the rule. Therefore, the low fuel usage exemption proposed in
§117.2103(b)(1) and (2) is not included in the adopted rule.

EMA suggested the proposed regulations not be approved and
�nalized at this time, and that commission staff work further with
interested stakeholders to address and correct the problematic
issues in the current proposed rule.

The commission disagrees with the commenters’ suggestion to
not �nalize the rules. The rules are necessary to achieve NO

X

reductions that are needed for the Dallas-Fort Worth eight-hour
ozone nonattainment area to make progress toward attainment
with the NAAQS. Revisions have been made to the adopted
rules to address certain issues raised by commenters that the
commission agreed warranted changes.

Exemptions

Devon and ExxonMobil commented that the exemption thresh-
old for process heaters in §117.2103 for minor sources should
be higher because such sources are very small NO

X
emission

sources, and suggested exemption thresholds of 15 MMBtu/hr
for existing process heaters and 10 MMBtu/hr for new process
heaters. The commenters also indicated that some smaller
process heaters may have to be replaced due to �ame impinge-
ment issues associated with installing low NO

X
burners.

After further evaluation, the commission has determined that
process heaters at minor sources of NO

X
do not represent a sig-

ni�cant source of emissions in the Dallas-Fort Worth eight-hour
ozone nonattainment area. Emission reductions from process
heaters under the proposed rule would be minimal. Therefore,
the commission has decided to exempt process heaters from the
adopted rule.

EMA commented that under Subchapter D, Division 2, if the
commission is going to provide exemptions based on de min-
imus emissions or size, equivalent criteria should be used in or-
der to provide a level playing �eld across technologies. EMA
suggested that, if a 2 MMBtu/hr boiler receives an exemption,
it follows that an engine with a horsepower rating less than or
equal to 250 hp should also be exempt. EMA recommended that
the �nal rule should provide exemptions for boilers, engines, and
turbines that are of equal power or emissions impact.

The commission does not consider it appropriate to apply arbi-
trary size exemptions across different source categories regard-
less of the type of equipment in that category, as suggested by
the commenter. This is especially true in the example suggested
by the commenter because boiler horsepower is not equivalent
to engine horsepower. In addition, engine rating in MMBtu/hr can
vary signi�cantly depending on engine type and manufacturer.
Exemptions are more appropriately determined based on the
source category and the type of service. The commission main-
tains that the 50 hp exemption in the adopted rule is appropriate
for stationary engines and is consistent with similar rules previ-
ously adopted for the Houston-Galveston-Brazoria ozone nonat-
tainment area. No change has been made to the rule based on
this comment.

EMA recommended revising the language concerning exemp-
tions for emergency engines. EMA stated §117.2103(a)(2)(E)
provides an exception for emergency engines installed prior to
June 1, 2007, but excludes the exemption for emergency en-
gines placed into service after that date. EMA asserted that the
intent in §117.2103(a)(2)(E), (H), and (I) were not clear, and the
regulatory language was confusing and should be revised to pro-
vide owners and operators clear direction in the acceptable use
of emergency engines and cite correct references to the NSPS
standards. Also, EMA recommended the exemptions proposed
in subparagraphs (H) and (I) should apply to all engines not just
diesel engines. EMA recommended the commission maintain
the exception for emergency engines past the June 2007 date
proposed in the current regulation. EMA stated that emergency
engines can include both diesel and gaseous-fueled engines, but
the proposed language sometimes refers only to diesel engines
and the proposed rule should not distinguish between fuel types.

The exemptions associated with the commenter’s suggestion
have been renumbered to §117.2103(5), (8), and (9) due to
other changes made to the exemptions based on comments
received. The commission contends that the exemption pro-
visions in §117.2103(5), (8), and (9) are clear. The exemption
in §117.2103(5) is only revoked for diesel engines. New
gas-�red emergency engines that meet the restriction on hours
per year will still qualify for exemption under §117.2103(5).
Emergency diesel engines may still qualify for exemption under
§117.2103(8) or (9). The purpose of §117.2103(8) and (9)
is to ensure that as diesel engines are replaced, modi�ed,
or relocated, the engines will either be required to meet the
emission speci�cations or will be replaced with cleaner diesel
engines that meet the EPA standards in 40 CFR §89.112(a),
Table 1 (October 23, 1998). No change has been made to the
rule based on this comment.

EMA recommended clarifying the phrase in §117.2103(a)(2)(I)(i)
"in other than emergency situations." EMA contends, as the
phrase is written, it could be interpreted to mean the engines
operating under emergency conditions are not exempt for the
rule requirements, even if they operate less than 100 hours per
year.

The provision in §117.2103(9)(A) is designed to allowed owners
or operators 100 hours per year to operate the engines for testing
and maintenance purposes. There is no restriction on hours of
operation for emergency use. The commission has made no
changes to the rule based on this comment.

Technical Feasibility

Devon and ExxonMobil agreed that the 0.5 g/hp-hr NO
X
emission

speci�cation is obtainable on rich-burn engines, but commented
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that NO
X

emission reductions from lean-burn gas-�red engines
was very costly and that there are currently no known lean-burn
engines that consistently meet the proposed 0.5 g/hp-hr stan-
dard. Devon and ExxonMobil indicated that the current techni-
cal limitation for lean-burn engines is 0.7 g/hp-hr NO

X
. In addition,

the commenters indicated that the rule would result in all lean-
burn engines being replaced with less ef�cient fuel rich-burn en-
gines because add-on NO

X
controls, such as SCR, for lean-burn

engines are uneconomical and EGR is not proven, or if applied
would reduce fuel ef�ciency. The commenters proposed that
lean-burn engines in Collin, Dallas, Denton, and Tarrant Coun-
ties be required to meet 0.7 g/hp-hr, other existing lean-burn en-
gines installed prior to June 1, 2007, should be limited to 2.0
g/hp-hr, and all new lean-burn engines should be required to
meet 0.7 g/hp-hr.

The commission disagrees with the commenters’ assertion that
0.70 g/hp-hr is the current technical limitation of lean-burn en-
gines. The commission has identi�ed retro�t options for own-
ers or operators of lean-burn engines to meet the 0.50 g/hp-hr
emission standard. In addition, as indicated elsewhere in this
preamble, a review of two major engine manufacturer’s speci�-
cations and emission rates for available lean-burn engines indi-
cates that 0.50 g/hp-hr is achievable on a range of lean-burn
engine models and size ranges. The commenters’ proposed
alternative emission speci�cations would result in a signi�cant
loss of NO

X
emission reductions necessary for the Dallas-Fort

Worth eight-hour ozone attainment demonstration. However,
as discussed elsewhere in this preamble, the commission has
adopted NO

X
emission speci�cations for lean-burn gas-�red en-

gines at major sources of 0.70 g/hp-hr for existing lean-burn en-
gines placed into service prior to June 1, 2007, and 0.50 g/hp-hr
for lean-burn gas-�red engines installed, modi�ed, relocated, or
reconstructed on or after June 1, 2007. The overall difference
in total reductions between the proposed 0.50 g/hp-hr emission
speci�cation and the adopted 0.70 g/hp-hr emission speci�ca-
tion is only approximately 0.1 tpd for the minor source rule.

EMA recommended that the commission adopt different emis-
sions standards for certain engine applications. Some stationary
engine applications must meet unique operating requirements
that affect the level of emission reductions that can be achieved
in those applications. EMA further stated the current commission
proposed emission standards use a one-size-�ts-all approach
and is not technically or economically feasible at the emissions
levels proposed by the commission.

The commission has already provided alternative emission
speci�cations and certain exemptions for engines based on
size, fuel type, and application that the commission determined
to be warranted. The commenter has not provided any in-
formation regarding the type of engine or service of concern.
Therefore, the commission has no basis to determine if any ad-
ditional exemptions or alternative speci�cations are necessary.
The commission made no changes to the rule based on this
comment.

EMA stated the proposed emission standard of 0.6 g/hp-hr for
land�ll gas-�red engines is not technically feasible. EMA recom-
mends that the NOx standard for land�ll gas engines be set at
3.0 g/hp-hr and this is an achievable emissions standard for such
applications and is in-line with the proposed standard in EPA’s
NSPS regulation. EMA further recommended that the emissions
standard also be applicable to digester gas engines and other
applications where needed.

The commission has identi�ed a number of land�ll gas-�red en-
gines in the Houston-Galveston-Brazoria area that have been
able to achieve the 0.6 g/hp-hr standard. Therefore, the commis-
sion disagrees with the commenter’s assertion that 0.6 g/hp-hr
standard is not technically feasible for land�ll gas-�red engines.
No change has been made to the rule based on this comment;
however, as a result of the change to the lean-burn gas-�red
emission speci�cations discussed elsewhere in this preamble,
existing lean-burn gas-�red engines subject to the minor source
rule will be limited to 0.70 g/hp-hr.

EMA recommended the commission consider establishing dif-
ferent emission standards for existing and new engines as was
done for diesel engines in the proposed rule. Another option rec-
ommended by the commenter is to consider exempting existing
engines from the new standards. EMA recommended that the
commission adopt a less stringent emission standard for natu-
ral gas �red engines. The commission should adopt the emis-
sion standards for spark-ignited engines as proposed by EPA
in the NSPS. Adoption of this approach would result in a NO

X

emission standard of 2.0 g/hp-hr beginning with new engines in
July 2007 with a step down to 1.0 g/hp-hr by July 2010. EMA
asserted that the NSPS regulations for both compression-igni-
tion and spark-ignited engines will result in signi�cant reductions
throughout Texas.

The commission disagrees with EMA’s recommendations that
the state should adopt NSPS standards. EPA’s NSPS stan-
dards are nation-wide standards designed for attainment and
nonattainment areas alike. The proposed EPA NSPS standards
for engines are not suf�cient to achieve the necessary reduc-
tions from stationary engines in the Dallas-Fort Worth eight-hour
ozone nonattainment area. Furthermore, the commenters’ sug-
gestion to exempt existing engines from the rule would result
in no reductions from this category of sources. As explained
elsewhere in this preamble, the commission has determined that
NO

X
reductions from stationary gas-�red engines are necessary

for the region to make progress toward the eight-hour ozone
NAAQS. While the commission agrees that EPA’s NSPS regula-
tion will ultimately result in reductions, these reductions will not
occur in time to bene�t the Dallas-Fort Worth eight-hour ozone
nonattainment area by the attainment date. No change has been
made to the rule based on this comment. Based on other com-
ments received, the commission has adopted a tiered emission
speci�cation approach for lean-burn engines based on date of
installation, modi�cation, reconstruction, or relocation.

EMA recommended the commission adopt different CO lev-
els that are based on engine application, size, and date of
installation. For land�ll gas and digester gas engines, EMA
recommended a CO emission standard of 5.0 g/hp-hr. EMA
recommended a CO emission standard of 4.0 g/hp-hr for all
other gaseous-fueled engines, and for diesel engines, EMA
urged the commission to harmonize with the NSPS standards.

The CO standards in §117.2110 have been demonstrated
as achievable on numerous engines in the Beaumont-Port
Arthur, Dallas-Fort Worth, and Houston-Galveston-Brazoria
ozone nonattainment areas. The commission considers the
3.0 g/hp-hr to be appropriate for most engines; however, the
rule already provides for alternative CO emission speci�cations
under §117.2125 if an owner or operator cannot achieve the CO
emission speci�cation in the rule. No change has been made to
the rule based on this comment.

J-W Power and CSI expressed concerns regarding lean-burn
and rich-burn gas-�red engines within the Dallas-Fort Worth
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eight-hour ozone nonattainment area. J-W Power added that
meeting the NO

X
emission speci�cations in the Dallas-Fort

Worth eight-hour ozone nonattainment area would require
removing all of J-W Power’s lean-burn engines prior to the com-
pliance date and cost $3.5 million in relocation and installation
fees. J-W Power recommended that lean-burn engines at minor
sources be required to meet the emission standards proposed
by J-W Power for the East Texas Combustion rule. EOG and
CSI commented that the cost of controlling lean-burn engines
is excessive and added that others have estimated the cost at
$13,000 to $20,000 per ton of NO

X
reduction. EOG stated this

cost cannot be justi�ed when compared to the anticipated small
reduction of NO

X
in the Dallas-Fort Worth eight-hour ozone

nonattainment area based on these controls. CSI requested the
commission delay the compliance date for rich-burn engines
until the spring of 2009.

While the commission acknowledges that lean-burn engines
are more expensive to control than rich-burn engines, lean-burn
engines at minor sources account for approximately 1.8 tpd NO

X

reductions. NO
X

reductions from lean-burn stationary gas-�red
engines at both major and minor sources in the nonattainment
area are necessary to help the Dallas-Fort Worth eight-hour
ozone nonattainment area make progress toward the NAAQS.
However, as discussed elsewhere in this preamble, the com-
mission has revised the NO

X
emission speci�cation for existing

lean-burn gas-�red engines to 0.70 g/hp-hr. Lean-burn gas-�red
engines installed, modi�ed, relocated, or reconstructed after
June 1, 2007, will be required to meet 0.50 g/hp-hr NO

X
. In

addition, the commission has determined that additional time
may be necessary for owners or operators of lean-burn engines
at minor sources to comply with the rules. Therefore, the
compliance date for lean-burn engines in §117.9210 has been
adjusted to March 1, 2010. Regarding CSI’s request to delay
the compliance date for rich-burn engines, the March 1, 2009,
compliance date provides suf�cient time for owners or operators
to comply with the requirements of the rule. Therefore, the
commission declines to make the suggested change to the
compliance date for rich-burn engines.

Monitoring, Testing, Recordkeeping, and Reporting

EMA recommended the requirement for engines using NSCR
to be equipped with an automatic AFR be removed from the
proposed rule. EMA states there may be other methods, ap-
proaches, and options that will better control emissions that can
be used in place of an AFR.

The requirement to install AFR controllers for engines equipped
with NSCR is necessary to ensure proper operation of the
NSCR. While there may be other potential methods, the
commenter has not identi�ed these methods. Therefore, the
commission has no basis to consider the alternative methods
for inclusion in the rule. The commission does not consider
it appropriate to remove the AFR requirement from the rule
without a suitable replacement or alternative. No change has
been made to the rule based on this comment.

Devon and ExxonMobil commented that §117.2135(a) requires
totalizing fuel �ow meters on IC engines and turbines and that
such fuel �ow meters were not necessary and should not be
required.

The totalizing fuel �ow meter requirement in new §117.2135(a)
is only applicable to boilers and process heaters claimed exempt
under the low fuel usage exemption in new §117.2103(b). En-
gines and turbines were not required to install fuel meters un-

der the proposed rule; however, as discussed elsewhere in this
preamble, the commission has exempted boilers and process
heaters from the adopted rule. Therefore, the fuel metering re-
quirement in §117.2135(a) is no longer necessary and is ex-
cluded from the adopted rule.

SUBCHAPTER E: MULTI-REGION COMBUSTION CONTROL

DIVISION 2: CEMENT KILNS

General

EPA commented that the current EPA-approved Texas SIP has
an emission factor of 2.8 tons per day for dry preheater-precal-
ciner or precalciner type kilns. EPA requested the commission
explain why the 2.84 tons per day NO

X
emission factor used in

§117.3123(b) should not be perceived as a SIP relaxation.

The 2.8 number referenced by EPA for dry preheater-precal-
ciner or precalciner type kilns in the current EPA-approved
Texas SIP, found in existing §117.265(a)(4) and adopted in
new §117.3110(a)(4), is in units of pounds per ton of clinker,
not tons per day. The actual tons per day of NO

X
emissions

resulting from 2.8 pounds per ton of clinker would depend on
the production of the unit, but the production rates for the three
dry preheater-precalciner or precalciner type kilns are such that
the tons per day emission rates range from 3.4 to 5.5 tons per
day, based on 2003 emissions inventory data. Because the
emission factor of 2.84 tons per day used in §117.3123(b) would
result in reductions from this range of actual emission rates,
the emission factor would not be a SIP relaxation. No changes
were made to the rule based on this comment.

EPA suggested replacing the word "and" with "or" between
§117.3140 and §117.3142 referenced in §117.3145(a) and
between the section titles in brackets following the references.

The commission agrees with EPA’s suggested change that
§117.3145(a) should be §117.3140 or §117.3142 and has made
the suggested change. However, the commission disagrees
with the suggested change regarding listing of section titles.
Texas Register formatting requires the use of "and" in the list of
section title references.

EPA commented that §117.3145(c)(1)(C) requires records of
NO

X
emission rate on a basis of a rolling 30-day average and

a rolling 90-day average. EPA requested an explanation why
§117.3145(c)(1)(C) does not require records of NO

X
emission

rate on a daily basis.

As explained elsewhere in this preamble, the rule section as-
sociated with EPA’s suggestion is included in those sections that
were proposed solely for reformatting purposes; therefore, EPA’s
suggested change is beyond the scope of this rulemaking. No
change has been made to the rule based on this comment.

Holcim, PCA, and TXI commented that the proposed rule is a
major environmental rule, as stated in the preamble, subject
to the APA of Texas Government Code, §2001.0225, and that
Texas law requires heightened scrutiny for the promulgation of
major environmental rules. Holcim and PCA commented that the
commission provided no support that the rules seek to implement
a speci�c standard set by federal law, that the rules do not imple-
ment an express requirement of state law, and the commission
has broad discretion to determine the measures necessary for
achieving compliance with the NAAQS. Holcim, PCA, and TXI
contend that the commission has failed to quantify the ozone
bene�ts expected by imposing controls on cement kilns, failed
to quantify compliance costs to the cement industry, and failed
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to compare those costs to costs and effectiveness of alternative
controls such as more stringent emission reductions from au-
tomobiles. Holcim, PCA, and TXI commented that §2001.0225
requires inclusion of a regulatory impact analysis to identify the
problem the rule is intended to address, determine whether the
rule is necessary, and describe costs and bene�ts in as quanti-
tative a manner as possible.

The commission disagrees with the comments, with two excep-
tions. First, the commission agrees that the rules regarding con-
trol of emissions from cement kilns meet the de�nition of a major
environmental rule. Second, the commission agrees that it has
discretion to determine the measures necessary for achieving
compliance with the NAAQS.

As noted in the DRAFT REGULATORY IMPACT ANALYSIS por-
tion of the proposal, Texas law requires a regulatory impact anal-
ysis for major environmental rules only if certain criteria are met.
The commission’s �nal analysis regarding the applicability of the
regulatory impact analysis requirement can be found in the FI-
NAL REGULATORY IMPACT ANALYSIS section of this pream-
ble. Both the draft and �nal analyses concluded that although
the rules applicable to cement kilns meet the de�nition of a ma-
jor environmental rule, the rules do not meet any of criteria that
require the regulatory analysis required by Texas Government
Code, §2001.0225(b).

The commission is charged with protecting air quality within the
state and to design and submit a plan to the federal govern-
ment to achieve attainment and maintenance of the federally
mandated NAAQS, speci�c standards set by federal law. The
commission’s discretion is inherently bound by the requirement
to meet the NAAQS. As documented elsewhere in this preamble
and the revised Dallas-Fort Worth eight-hour attainment demon-
stration SIP (as well as the preamble for the proposed rules), the
emissions reductions resulting from these rules are necessary
to make progress toward the attainment and maintenance of the
eight-hour ozone NAAQS throughout the state. The commis-
sion has adopted numerous measures in the past and with this
attainment demonstration that are designed to reduce emissions
from sources that individually may not appear to provide signi�-
cant bene�ts toward progress for the attainment of the NAAQS,
but the overall reductions will make progress toward attainment.
The rules do not exceed a standard set by federal law, since they
are designed to meet, not exceed the relevant standard set by
federal law - the NAAQS. Rules adopted to meet these federal
standards do not trigger the statutory language in Texas Govern-
ment Code, §2001.0225(a) requiring a regulatory impact analy-
sis. The Third District Court of Appeals upheld this interpretation
in Brazoria County v. Texas Comm’n on Envtl. Quality, 128 S.W.
3d 728 (Tex. App.- Austin 2004, no writ).

Although no regulatory analysis is required, the information that
the commenters apparently seek was included in the proposed
rulemaking and is also discussed in this rule adoption. In addition
to the determination of whether rules meet the de�nition of major
environmental rule, this regulatory analysis statute requires that
the commission incorporate certain information in the notice of
the proposed rules. The commission complied with this require-
ment. (See the FISCAL NOTE: COST TO STATE AND LOCAL
GOVERNMENT section of the proposal preamble published in
the December 29, 2006, issue of the Texas Register (31 TexReg
10538, 10596 - 10602) and the DRAFT REGULATORY IMPACT
ANALYSIS section of the proposal preamble (31 TexReg 10538,
10602-10605).) These portions of the proposal discuss the ben-
e�ts anticipated from adoption and implementation of the rules,

which is the reduction of NO
X

emissions, which are precursors
to ozone formation, in the Dallas-Fort Worth eight-hour ozone
nonattainment area. Lowering the level of ozone would bene-
�t the public by enhancing the protection of public health and
the environment. The costs for the regulated community asso-
ciated with the rules applicable to cement kilns were provided.
Additional information regarding the basis for the selection of the
controls, which included data and methodology used in the com-
mission’s selection of a single method of compliance, and there-
fore forming the basis of the costs was also included in the pre-
amble. The commission relied primarily upon the "Assessment
of NO

X
Emissions Reduction Strategies for Cement Kilns--Ellis

County: Final Report," as described elsewhere in the proposal
preamble, which contained cost data provided by Holcim, PCA,
and other cement kilns, as well as other data. The commenters
provided no additional quantitative cost data for the commis-
sion to analyze. Further, the costs and evaluation of control op-
tions are discussed in a quantitative manner. The adoption of a
source cap instead of requiring speci�c control technology pro-
vides maximum compliance �exibility to owners and operators
and achieves a greater amount of greater reductions.

The proposal also identi�ed costs to governmental entities and
the public. The use of various subheadings throughout the pre-
amble by major topic for the rulemaking provided information in
a manner that a reasonable person reading the analysis would
be able to identify the impacts of the proposed rules. Finally, the
notice provided the opportunity for public comment.

While the commission has discretion in determining which
set of programs and controls are needed to meet the federal
standard, the commission does not have authority to implement
certain measures. For example, the commission is federally
preempted by the FCAA from setting emissions standards for
mobile vehicles. Alternative control measures were evalu-
ated as part of the commission’s assessment of Reasonably
Available Control Measures (RACM) for the Dallas-Fort Worth
attainment demonstration SIP, which can be found in Chapter
4 and Appendix I, available on the commission’s Web site at:
http://www.tceq.state.tx.us/nav/eq/sip.html.

PCA and TXI contended that the commission’s photochemical
modeling shows NO

X
reductions from Ellis County cement plants

will not have measurable impact on critical monitors in the Dal-
las-Fort Worth eight-hour ozone nonattainment area and that
neither "high control" nor "low control" scenarios show the Dal-
las-Fort Worth eight-hour ozone nonattainment area attaining
ozone standards. The commenter submitted a memo from Trin-
ity Consultants that it claims con�rms that reductions offered
by cement manufacturers in other comments to this rule pro-
posal will not result in measurable impacts on Frisco or Den-
ton monitors, the critical monitors in the Dallas-Fort Worth eight-
hour ozone nonattainment area. Additionally, PCA and TXI com-
mented that because mobile source emissions contribute at least
70% of the NO

X
emissions and 50% of the VOC emissions in the

Dallas-Fort Worth area, it is clear that any real improvement in
the Dallas-Fort Worth ozone situation will be the result of reduc-
tions in emissions in the mobile source category, not cement kiln
NO

X
emissions.

The commission disagrees with the commenter’s assertion that
NO

X
reductions from the cement kilns in Ellis County will not

help the Dallas-Fort Worth eight-hour ozone nonattainment area
make progress toward the NAAQS. The Dallas-Fort Worth eight-
hour ozone nonattainment area must demonstrate attainment
with NAAQS at all monitor locations, not just the Frisco and Den-
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ton monitors. Initial sensitivity modeling runs indicated that NO
X

reductions from the cement kilns will bene�t the western portion
of the nonattainment area, especially the Fort Worth Northwest
(C13) monitor which is near the population centers in Tarrant
County. The initial "low control" kiln modeling run indicated a
0.50 parts per billion (ppb) reduction in ozone at the C13 moni-
toring site. In addition, recent modeling sensitivity runs indicate
that modeled ozone levels at this and some other locations in the
western portion of the nonattainment area will be close to the
eight-hour ozone NAAQS. The 10.4 tpd reductions anticipated
from cement kilns under the adopted rule represent approxi-
mately half of the total point source NO

X
reductions in the Dallas-

Fort Worth eight-hour ozone nonattainment area. Additional in-
formation concerning photochemical modeling conducted for the
DFW area can be found in Chapters 2 and 3 of the Dallas-Fort
Worth eight-hour ozone attainment demonstration SIP. Regard-
ing the comment about mobile source emissions, the commis-
sion agrees that reductions from mobile sources are necessary
for the Dallas-Fort Worth eight-hour ozone nonattainment area
to make progress toward attaining the NAAQS, but the commis-
sion disagrees that NO

X
reductions from cement kilns will not

improve the ozone levels in the nonattainment area. In addition,
the commission has limited authority to regulate motor vehicles
due to federal preemption. No changes have been made to the
rule based on this comment.

Downwinders opposed the proposed Dallas-Fort Worth eight-
hour ozone attainment SIP because it violated a binding legal
agreement because it will not be submitted by June 15, 2007,
will not achieve attainment as expeditiously as practicable, and
did not consider all reasonable measures.

The commission has complied with the settlement agree-
ment and intends to submit the Dallas-Fort Worth eight-hour
ozone SIP to EPA by June 15, 2007. The Dallas-Fort Worth
eight-hour ozone attainment demonstration SIP meets all legal
requirements of the FCAA. The compliance schedule for the
cement kilns under the adopted rule will achieve signi�cant NO

X

reductions by the attainment date, which is as expeditious as
practicable. All technologically and economically reasonable
measures were considered for the Dallas-Fort Worth eight-hour
ozone attainment demonstration as discussed elsewhere in
this preamble and in the Dallas-Fort Worth eight-hour ozone
attainment demonstration SIP. The SIP and the adopted rules
in Chapter 117 include those measures that will reduce NO

X

emissions by the attainment date to help the nonattainment
area make progress toward the eight-hour ozone NAAQS. No
changes have been made to the rule based on this comment.

NCTCOG requested the commission clarify how the cement kiln
source cap is determined when the range of acceptable reduc-
tions is 35- 50% and whether the strategy re�ects a conservative
35% reduction.

The source cap approach proposed by the commission was
based on the cement kiln study projected ton per day emission
rates, which were based on the estimated reductions for wet
and dry kilns. The strategy does not re�ect a conservative
35% reduction, but a 35- 50% reduction of the tpd emission
rates from a site depending on the type of kilns located at that
site. For a site with all wet kilns, the source cap should re�ect
approximately 35% reduction. As discussed elsewhere in this
preamble, the commission has revised the calculation method
for determining the source caps.

BSA, Public Citizen, and SEED Coalition commented that the
commission should expand the proposed cement kiln control

strategies beyond the Dallas-Fort Worth eight-hour ozone nonat-
tainment area and added that reductions from those sources are
needed to get the area closer to cleaner air.

The expansion of either proposed or currently effective Chapter
117 rules for cement kilns or the application of other new control
strategies to new persons would not allow for appropriate public
review and comment. No changes have been made to the rule
based on this comment.

Technical Feasibility/Controls

Ash Grove stated that preliminary SNCR data on one of its kilns
suggest §117.3123(b) can be met and that SNCR is the only
reasonable option for NO

X
control on its kilns.

The commission appreciates Ash Grove’s comments and efforts
in evaluating SNCR technology for the cement kilns located at
Ash Grove’s facility. The commission expects these reductions
will contribute to progress toward attainment of the NAAQS in
the Dallas-Fort Worth eight-hour ozone nonattainment area. As
discussed elsewhere in this preamble, the source cap approach
speci�ed by these rules allows companies to determine the most
appropriate control for their operations.

PCA and TXI supported the commission approach to require
appropriate control technology for Ellis County cement kilns.
Holcim supported the commission’s efforts to achieve attain-
ment of the ozone NAAQS in the Dallas-Fort Worth eight-hour
ozone nonattainment area and lower NO

X
emission levels and

the determination to use SNCR technology for NO
X

control in
cement plants. However, Holcim, PCA, and TXI asserted that
the technology is inconsistent with the proposed source cap
and imposes unrealistic restrictions for at least two Ellis County
plants. Holcim, PCA, and TXI also contended that cost esti-
mates in the preamble are inaccurate if technologies other than
SNCR are necessary for compliance. PCA and TXI asserted
that the proposed source cap ignores many important and
critical differences among kilns. PCA and TXI stated that Ellis
County kilns have been proactive in reducing emissions, while
doubling production since 1996, that one kiln is already using
BACT and achieving 30% NO

X
reductions by not operating two

kilns. PCA and TXI stated that one plant is already using SNCR,
while others are evaluating it. PCA and TXI also commented
that one plant has achieved 43% NO

X
reductions using low NO

X

burners, mid-kiln �ring, and other approaches, and is testing
SNCR. Holcim, PCA, and TXI stated that 50% reductions are
not achievable with SNCR at Holcim based on test results
and that the study report inaccurately estimates the level of
reductions achievable with SNCR on some Midlothian kilns,
and that actual performance varies widely between precalciner
kilns. Holcim also commented that even if the level of reductions
estimated by the study were reachable that level may not be
attainable on a consistent basis. The commenters maintained
that one dry kiln at TXI is already permitted as BACT at 1.95
pounds NO

X
per ton clinker, identical to new permits at CEMEX

New Braunfels and TXI Hunter, and that the proposed rules
would imply an emissions level of 1.27 pounds per ton at that
kiln. Holcim, PCA, and TXI also commented that the proposed
source cap arbitrarily excludes emissions from kilns that began
operating after 2000 and that the explanation of the source
cap in the preamble is inconsistent with SNCR because it will
require reductions that exceed those achievable with SNCR.

The commission appreciates the detailed and informed com-
ments as well as the cement industry’s efforts to reduce NO

X

emissions in the Dallas-Fort Worth eight-hour ozone nonattain-
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ment area. The source cap and proposed rule do not specify a
particular control technology but provide suf�cient �exibility for
owners and operators to comply using the most effective com-
bination of controls, operating practices, and process modi�ca-
tions. The commission acknowledges that SNCR is already be-
ing used at one plant and tested at the other two plants. As
discussed elsewhere in this preamble, the commission has re-
vised the source cap calculation to address some of the con-
cerns raised by the commenter. Regarding exclusion of kilns in
computing the source cap, as discussed elsewhere in this pre-
amble, the commission has revised the source cap calculation
method to be based on production rates for the calendar years
2003, 2004, and 2005. All ten cement kilns currently operated
in Ellis County were active in those years.

Holcim stated that the source cap requires a 50% NO
X
reduction

from historical emission levels at its site, but does not account
for permitted production increases. The commenter stated that
achieving the source cap would require them to meet 1.55 pound
NO

X
per ton clinker, substantially lower than BACT for new kilns

(1.95 lb/ton) and instead proposed a source cap of 8.5 tons per
day based on 2006 ozone season operating data.

The commission disagrees with the commenters proposed cap
of 8.5 tons per day. Based on data submitted to the commission’s
Industrial Emissions Assessment Section, the commenter’s pro-
duction rates have not substantially increased since 2001; how-
ever, the emissions inventory data for the commenter’s kilns in-
dicate an upward trend in NO

X
emissions over the same time.

Therefore, the commenter’s upward trend in NO
X

emissions is
not the result of increased production rate. The source cap ap-
proach adopted in the rulemaking uses actual production rate
data from 2003 to 2005, plus one standard deviation of total
production at an account, by kiln type (wet or dry), over the
same three years, a NO

X
emission factor of 1.7 pound per ton

of clinker for dry preheater-precalciner or precalciner kilns, and
a NO

X
emission factor of 3.4 pound per ton of clinker for wet

kilns. The addition of one standard deviation to the average pro-
duction rate used in the equation will account for production vari-
ability in the target period and provide for some conservative in-
creases in production by increasing the source caps. The use
of one standard deviation will ensure that this increase is ap-
plied equitably based on the actual variability in production over
the 2003- 2005 period. While the emission factor is lower than
the factor the commenter asserts as BACT, the 1.7 pound per
ton of clinker has been demonstrated on a dry preheater-pre-
calciner or precalciner kiln in Ellis County without the addition of
the SNCR or other controls considered as part of the cement kiln
study. Therefore, the commission contends that the source cap
under the adopted rule is appropriate for the commenter’s site
which includes dry preheater-precalciner or precalciner kilns. As
discussed elsewhere in this preamble, the commission has de-
signed the adopted version of the source cap approach to recog-
nize the best performing kilns for each category while establish-
ing a cap approach that requires feasible and equitable reduc-
tions from all three sites in Ellis County, while providing �exibility
for compliance options. The source cap proposed by the com-
menter would reward the site for having inef�cient performing
preheater-precalciner or precalciner kilns. The commission as-
serts that ef�cient processes should be encouraged whenever
possible. The commission also recognizes that some cement
kilns in Ellis County have substantially reduced NO

X
reductions

and become more ef�cient than other kilns located in the area.

TXI supported the requirement for appropriate technology to
reduce NO

X
from Ellis County cement kilns; however, TXI

added that an equitable and consistent approach is vital. The
commenter proposed an approach that would apply different
emission rate limits for different kiln types. TXI asserted that
a source cap approach may restrict economic development
in the Dallas-Fort Worth eight-hour ozone nonattainment area
by restricting capacity expansions needed to meet increased
demand, and that the proposed source cap will have inequitable
impact because computation of the cap excludes units operable
after 2000, penalizing companies that have already made sig-
ni�cant NO

X
reductions. Further, the commenter asserted that

the source cap equation contains errors in assuming emissions
reductions of 30% at each wet kiln, ignores production increases
permitted in 2005, and requires an infeasible control approach.
The commenter further asserted that the proposed source
cap requires a 47% overall reduction in addition to reductions
already achieved, implying an emission limit of 1.45 pounds
NO

X
per ton clinker (lb/ton) at its dry kiln, which is lower than a

recent BACT level of 1.95 lb/ton, or a 35% reduction. TXI stated
that further NO

X
reductions on the dry kiln, beyond 35% already

achieved, should not be required, are arbitrary, and no dry kiln
has ever achieved 35% reduction from 1.95 lb/ton or 1.27 lb/ton.
The commenter stated that the rule should account for recently
permitted production increases, which could be accomplished
by multiplying the existing source cap (21,119 pounds NO

X
per

day) by the ratio of the authorized production increase (up 0.6
million tons per year from 2.2 million tons), then multiplying this
by 0.65 (thereby reducing it by 35%). The commenter stated
that 30-35% reductions should be achievable on its four wet
kilns using SNCR, with ammonia "slip" occurring as reductions
approach 35%.

The commission maintains that the rule does not specify a par-
ticular control technology that must be used to meet the source
cap, but is designed to provide �exibility to owners and oper-
ators to control emissions in the manner most appropriate to
their circumstances. The commission disagrees with the com-
menter’s suggestion of different emission rate limits for different
kiln types. There are signi�cant differences in the pound per ton
of clinker NO

X
emission rates from the same type kilns in Ellis

County. These differences complicate establishing a technically
feasible and equitable emission speci�cation for each type of kiln
in Ellis County. For example, an emission speci�cation based
on a 35% reduction from the best performing wet kilns in Ellis
County could result in the owner or operator of wet kilns at an-
other site being forced to either shut down the wet kilns or install
advanced and potentially unproven controls. Alternatively, if the
emission speci�cation is based on units with the higher emission
rate, cleaner kilns would already be achieving this rate and would
not be required to make reductions. While the commission ac-
knowledges that cleaner cement kilns should be recognized un-
der the rule, achievable reductions must be obtained from all the
cement kiln sites in Ellis County to help the Dallas-Fort Worth
eight-hour ozone nonattainment area attain the NAAQS. Under
a source cap approach, differences between kilns of the same
type and of different type can be balanced to establish an eq-
uitable and feasible cap that requires all sites to achieve rea-
sonable reductions. The source cap approach will provide the
commenter greater �exibility for compliance than the suggested
ESAD approach because the commenter has both types of ce-
ment kilns at the TXI facility in Ellis County. However, the com-
mission does agree that the proposed source cap calculation
methodology may have inadvertently created an inequitable dis-
tribution of emissions for some of the sites. The commission has
reevaluated the cap approach and determined that a production
rate-based source cap would be more equitable. As discussed
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elsewhere in this preamble, the adopted source cap calculation
uses average annual production rates from 2003 through 2005,
plus one standard deviation of total production at an account,
by kiln type (wet or dry), over the same three years, and a NO

X

emission factor in pounds per ton of clinker based on the type
of kiln. As discussed elsewhere in this preamble, the addition of
one standard deviation to the average production rate used in
the equation will account for production variability in the target
period. The commission contends that the adopted source cap
approach is equitable and recognizes that some cement kilns in
Ellis County have made substantial reductions in NO

X
emissions,

both on a ton per day and a pound per ton of clinker basis.

Ash Grove, Holcim, PCA, and TXI recommended the source cap
only apply during ozone season (generally considered to be May
1 - October 31) because most exceedances have been mea-
sured during this period, it would be consistent with recent pre-
vention of signi�cant deterioration (PSD) permitting decisions,
and operation of SNCR during the colder months increases the
risk of ammonia slip. Holcim, PCA, and TXI suggested that the
cement kilns would continue to comply with current requirements
for the one-hour SIP during non-ozone season.

The commission partially agrees with the commenters. Apply-
ing the new source cap control requirements to ozone season
only would limit some of the potential effects that may result
from SNCR controls, such as increased particulate emissions
and opacity. Therefore, the commission has revised the rule to
only require compliance with the source cap under §117.3123 for
March 1 through October 31 for each calendar year, ozone sea-
son for the Dallas-Fort Worth eight-hour ozone nonattainment
area. As suggested by the commenters, cement kilns currently
subject to the requirements of §117.3110 or §117.3120 would
remain subject to those requirements during non-ozone season
months, November through February of the following calendar
year. The exemption in §117.3103(c) has been revised to indi-
cate that Portland cement kilns that are subject to §117.3123 are
exempt from §117.3110 and §117.3120 from March 1 through
October 31 of each calendar year.

City of Fort Worth commented that the commission should re-
quire the local cement kilns to unilaterally install and operate se-
lective non-catalytic reduction technology to reduce NO

X
emis-

sions. BSA, City of City of Fort Worth, NCTCOG, Public Citizen,
and SEED Coalition expressed support for the NTCASC reso-
lution recommending the commission require the kiln owners to
install SNCR technology on all kilns in Ellis County.

The commission disagrees with the commenters and the NT-
CASC resolution. The commission’s preferred approach to
achieving reductions is to establish emission standards and
allow the regulated entity the �exibility to choose the most
appropriate control technology available.

When possible, the commission avoids specifying the exact
control technology to achieve the desired reductions for a par-
ticular control strategy. The commission prefers to specify an
achievable emission limitation and allow the regulated company
to choose the most applicable and best control technology for
their speci�c situation. Mandating speci�c control technologies
could create a disincentive to investigate newer technologies in
the future that might result in additional reductions. The source
cap approach proposed by the commission allows sources
to optimize controls and possibly take advantage of other
measures to reduce NO

X
emissions. In addition, as discussed

elsewhere in this preamble, the intent of the source cap ap-
proach is to establish a maximum cap on the total NO

X
emissions

from cement kilns at each account. The provisions of the new
rule will prohibit expanding the source cap based on new units
installed after calendar year 2005 or by increasing production
rates in the future. Before an increase in NO

X
emissions from

a change in operation from one unit or the installation of a new
kiln could occur, a corresponding decrease in NO

X
emissions

will be required from another existing unit, unless the account’s
NO

X
emissions were already suf�ciently below the source cap

to offset the increase.

PCA and TXI submitted documents to support the assertion that
neither SCR nor LoTOx constitute RACT for cement kilns. PCA
and TXI asserted that neither technology could be pilot tested
and in place by the March 1, 2009, deadline. PCA and TXI
commented that no other agency, including EPA, has required
these technologies as BACT, Lowest Achievable Emission Rate
(LAER), or RACT, and that speculation that SCR could achieve
80-85% reductions, when the only known unit operating is
achieving only 50% reductions, is inappropriate. PCA and TXI
also asserted that according to its own comprehensive analysis,
other technologies, namely SCR and LoTOx, are unproven,
unreliable, and not cost-effective. Holcim, PCA, and TXI as-
serted that neither SCR nor LoTOx constitute RACT, BACT, nor
LAER, that neither is required by EPA, and that neither should
be considered for Ellis County cement kilns.

Under the adopted source cap approach, neither SCR nor Lo-
TOx should be required to comply with the source cap and the
SNCR controls should be suf�cient to achieve compliance, pro-
vided the source’s kilns are well controlled through previous con-
trols installed and best practices to minimize emissions. Further
discussion concerning the commission’s determination regard-
ing SCR and LoTOx controls on the portland cement kilns in Ellis
County is provided elsewhere in this preamble and in the Dal-
las-Fort Worth eight-hour ozone attainment demonstration SIP.

Public Citizen commented that the plan failed to reduce emis-
sions from kilns to a safe level.

As discussed elsewhere in this preamble and in the Dallas-Fort
Worth eight-hour ozone attainment SIP, the rules are stringent
while providing suf�cient �exibility to ensure controls are in place
and operating in time to make progress toward attainment of the
eight-hour ozone standard as required by Federal law. Further
discussion concerning the health effects issues in the Dallas-Fort
Worth eight-hour ozone nonattainment area is contained in the
Dallas-Fort Worth eight-hour ozone attainment demonstration
SIP. No change has been made to the rule based on this com-
ment.

BSA, Public Citizen, and SEED Coalition stated that the plan
could be much better regarding cement kilns and the commission
did not provide suf�ciently detailed analysis to justify the choice
of 35-50% NO

X
control rather than 80-85% control from Midloth-

ian cement plants or at a minimum, over 50%. The commenters
also asserted that the commission should provide a more ad-
equate explanation for the choice of the proposed source cap
besides the "weight of evidence." The commenters further com-
mented that the commission should provide a cost per ton anal-
ysis for the 80-85% control level to enable comparison of the
two control levels. The commenters suggested that the commis-
sion extend the proposed rules to cement kilns outside the nine-
county nonattainment area, adding that reductions from those
sources are needed to get the area closer to cleaner air.

The source cap adopted with this rulemaking requires substan-
tial reductions from all kilns in Ellis County and these reduc-
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tions will be achieved by the attainment date for the eight-hour
ozone standard. The commission disagrees that the suggested
80-85% control level could be implemented by the attainment
date. As discussed elsewhere in this preamble and the Dal-
las-Fort Worth eight-hour ozone attainment demonstration SIP,
the commission considered all potentially reasonably available
control measures to develop a plan that is fully compliant with
all federal requirements. Cost per ton analysis on the 80-85%
control level is included in the cement kiln study; however, the
commission’s decision to require a control level of 35-50% is
based on technical feasibility rather than cost. Regarding the
commenter’s suggestion to apply the rules to more counties, the
expansion of either proposed or currently effective Chapter 117
rules for these sources or the application of other new control
strategies to new persons would not allow for appropriate pub-
lic review and comment. No change has been made to the rule
based on these comments.

One individual agreed the source cap approach for cement kilns
is fair and �exible, but strongly encouraged requiring 80% re-
ductions and modi�cation of the cap to achieve an additional
10 tons of NO

X
reductions. However, the commenter disagreed

that SCR is not as well established for control of cement kilns as
SNCR, and asserted that RACT should govern control selection.
The commenter noted that EPA guidance states RACT need not
be available "off-the-shelf," but should be stringent, even tech-
nology forcing, considering technological and economic feasibil-
ity and that the commission should adopt stringent, technology
forcing, tough and restrictive standards, even if this requires sig-
ni�cant economic sacri�ces. The commenter included a report
on SCR performance at a dry kiln in Italy, a copy of an elec-
tronic mail mentioning two vendor quotes for 90-95% NO

X
re-

ductions with SCR for a California facility, and a letter from a
LoTOx vendor proposing 90% NO

X
reduction. The commenter

also recommended establishing a single description for applica-
bility of the cement kiln source cap, rather than multiple terms "in-
stalled," "in operation," and "operational." Finally, the commenter
recommended applying a single emission level (K factor) for both
wet and dry kilns in the computation of the source cap for each
site, corresponding to an overall 80% reduction in NO

X
emissions

at each account, as an incentive to retire older, higher emitting
kilns.

The commission appreciates the detailed and informed com-
ments, but disagrees that SCR is well established and is RACT
for the cement kilns located in Ellis County. The commission
has no information indicating that SCR has been proposed or
tested on any wet process cement kiln. Seven of ten kilns in
Ellis County are wet kilns. Very few SCR systems have been
tested on dry process kilns, none of which has been attempted
in the United States. The commission is familiar with the report
on the Italian kiln, which is a dry process kiln. The information
regarding the kiln in California mentions vendor quotes but not
the amounts, nor target emissions rates, nor type of kiln. This
information does note that neither of the vendors has ever retro-
�tted SCR to a cement kiln. The commission has contacted the
LoTOx vendor, and while the vendor asserts the LoTOx system
could be applied to cement kilns, LoTOx has never been installed
on cement kilns. The vendor also stated that the system would
likely cost more than other options and would require more time
to construct and optimize. Regarding establishing a single term
to refer to an operational kiln, applying a single emission factor
for all types of kilns in the source cap equation would not be ap-
propriate. As discussed elsewhere in this preamble, there are
signi�cant differences between the two types of cement kilns in

Ellis County. Prescribing a single emission factor, either on a ton
per day or pound per ton of clinker basis, would not be equitable
and could make compliance with the rule infeasible for owners
or operators of certain kilns. The commission does not intend to
force owners or operators to shut down kilns to comply with the
rule. Additional information regarding the commission’s analysis
of control technologies for cement kilns is available elsewhere in
this preamble and in the Dallas-Fort Worth attainment demon-
stration SIP. No changes have been made to the rule based on
these comments.

Representative Burnam commented that the proposed plan
continued to let the Midlothian cement kilns off the hook and
that the plan did not demand advanced controls on these
cement kilns. GFWSC and many individuals stated that the
plan is not suf�ciently stringent on cement kilns in Ellis County,
that these sources should be required to install controls that
achieve 80-90% NO

X
reductions, and that technology to achieve

this is cost-effective and readily available. Some stated that
the current plan was unacceptable and others requested the
commission to require cement plants to cut emissions as much
as possible, but more than the proposed 35-40%. Commenters
stated that effective control technologies exist but the cement
industry does not want to install the best pollution control. One
individual stated that failure to control these emissions was
criminal and that the commission favored an industry-backed
plan. IEA commented that the cement kilns need to reduce as
much as possible, since they are one of the biggest sources, at
least in Tarrant County.

The commission disagrees that technology to eliminate 80-90%
of NO

X
emissions from wet process cement kilns is "available."

The cement kiln study described these technologies, SCR and
LoTOx, as "transferable" to wet kilns from other similar pro-
cesses, an assessment that entails lengthy and costly research,
development and testing before full deployment, if warranted,
could be considered. Further, neither technology has been at-
tempted on wet process kilns. Seven of ten kilns in Ellis County
are wet process kilns. Even on dry kilns, SCR has only been
used on kilns that are dissimilar to those in Ellis County. The
commission has not proposed to require a speci�c technology,
but instead has carefully evaluated the �ndings of the cement
kiln study to develop a plan that provides �exibility for kiln op-
erators to comply in the most cost-effective, technically sound,
and expeditious manner possible. The commission is aware
of its responsibilities under the FCAA and intends to submit a
SIP that satis�es all requirements of the law. Finally, the com-
mission has received substantial adverse comment on the plan
from industry, but has determined that the adopted source cap
approach is a �exible and feasible plan to reduce NO

X
emissions

by the greatest amount possible with available technologies that
can be installed and operational by the attainment date.

Downwinders stated that a new Italian plant is achieving the low-
est NO

X
emissions in the world with SCR technology. In addition,

Downwinders asserted that a cement company, the third largest
in the world, admitted that SCR is effective, and even uses a
case for SCR in documents submitted to Florida. Downwinders
added that this cement company says SCR for cement kilns
could be proven with a pilot test. Downwinders asserted that
the proposed rules arbitrarily select SNCR for NO

X
controls on

cement kilns, rather than SCR or LoTOx, which the commenter
claims are RACT, allowing wet kilns to operate at higher emis-
sion rates than dry kilns, whereas SNCR pilot testing at Holcim
shows NO

X
reductions between 40 and 50%. The commenter
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disagreed that SCR is not as well established as SNCR for ce-
ment kilns.

The commission maintains that the source cap and proposed
rule do not specify a particular control technology, but provide
suf�cient �exibility for owners and operators to comply by the
March 1, 2009, compliance date using the most effective com-
bination of controls, operating practices, and process modi�ca-
tions. Further, the adopted source cap and compliance date are
feasible while being fair and equitable to all sources.

Regarding SNCR pilot testing at Holcim, reductions of 45-50%
were achieved on one kiln, 35% on the other, whereas the pro-
posed rules would require roughly 45-50% reductions for the Hol-
cim site overall. The adopted rules do not require any particular
control technology; however, SNCR has proven to be a cost-ef-
fective method of achieving substantial NO

X
reductions at the

Ellis County kilns, whereas SCR has not.

Regarding the Italian kiln, the commission recently became
aware of that kiln and disagrees with the commenter’s assertion
because the kiln in question is a dry kiln. Seven of ten kilns
in Ellis County use the wet process, an older technology for
producing specialty cements, with inherently higher emissions
on a lb/ton of clinker basis. The commission is unaware of any
wet kiln in the world that has attempted SCR. In addition, while a
pilot test for SCR has been performed on the dry cement kiln in
Italy, full-scale SCR has not been installed and the pilot test indi-
cated highly variable results. One dry kiln in Ellis County, using
new process designs rather than end-of-pipe controls, has lower
emissions (1.38 lb NO

X
/ton clinker in 2005) than recent BACT

on kilns in Florida and Arizona (1.95 lb/ton) using SNCR. BACT
(termed BAT in Europe) in Italy is 2.5 lb/ton clinker. Regarding
SCR and LoTOx as RACT, no RACT determination has been
made regarding these technologies for cement kilns. Additional
information regarding the commission’s determination regarding
RACT is provided elsewhere in this preamble and in the Dal-
las-Fort Worth eight-hour ozone attainment demonstration SIP.

Regarding the claim that a cement manufacturer "admitted" that
SCR is effective, the commission contacted the Florida Depart-
ment of Environmental Quality and reviewed the BACT appli-
cation of the cement company in question, which required the
applicant to analyze and compare SNCR and SCR for proposed
(dry) Kiln #3. The commission also contacted the applicant di-
rectly and learned that the company made no such claim regard-
ing SCR in its application. The applicant did not admit SCR is
effective nor did the applicant support its installation at the new
kiln in Florida. The applicant indicated in the BACT analysis that
before SCR could be considered, a pilot study lasting from one
to three years would be necessary. No change has been made
to the rule based on these comments.

BSA, ED, Public Citizen, and SEED Coalition disagreed with the
commission’s determination that the 35- 50% level of control is
the most appropriate level of control for cement kilns. BSA, ED,
Public Citizen, and SEED Coalition commented the assessment
report suggested that available technologies could achieve po-
tentially over 80% reductions. The commenters suggested that
the commission should adopt the more stringent level of control
or commit to an enforceable process that would lead to �eld eval-
uation and subsequent reconsideration of technologies found to
achieve greater reductions.

As discussed elsewhere in this preamble and the Dallas-Fort
Worth eight-hour ozone attainment demonstration SIP, the
commission does not consider SCR to be demonstrated for the

cement kilns located in Ellis County. While further testing might
support the application of SCR technology to cement kilns,
the control level and source cap approach adopted with this
rulemaking will reduce emissions in time to help the Dallas-Fort
Worth eight-hour ozone nonattainment area meet the NAAQS.
No change has been made to the rule based on this comment.

Commissioner Brooks, Judge Whitley, Downwinders, and a
number of individuals recommended that cement kilns be
required to conduct pilot studies of advanced controls. Commis-
sioner Brooks added that pilot testing of new technology was
inexpensive. Judge Whitley commented that the best available
technology should be used to reduce emissions from cement
kilns. Downwinders stated that only $2 million and 18 months
were needed for two pilot studies of advanced technologies that
could mean 90% reduction in pollution from plants that are the
largest industrial polluters in the area. Downwinders asserted
that the state was not interested in doing a pilot study of the
advanced controls. Downwinders added that local of�cials and
EPA called for pilot studies of advanced controls to determine if
such reductions were possible and that TCEQ was ignoring local
input by not incorporating resolutions passed by the NTCASC
and recommended to TCEQ.

BSA, City of Fort Worth, NCTCOG, Public Citizen, and SEED
Coalition expressed support for the NTCASC resolution recom-
mending the TCEQ require the kiln owners to conduct pilot tests
for LoTOx and/or SCR technologies, assuming that the technolo-
gies proved to be cost-effective in achieving reductions at or be-
low 1.9 lb/ton of clinker and that they do not materially affect plant
operations and/or facilities. BSA, City of Fort Worth, NCTCOG,
Public Citizen, and SEED Coalition also expressed support for
the NTCASC resolution recommending the commission require
the kiln owners to conduct pilot tests for LoTOx and/or SCR
technologies no later than September 2007 so that reductions
demonstrated from the pilot study can be incorporated into the
2009- 2010 SIP. The NTCASC further recommended that all ef-
forts be made to seek outside funding assistance for the cement
industry and that EPA, TCEQ, NCTCOG, cement plant owners,
and local environmental groups all be involved in administering
and monitoring pilot tests.

The commission contacted the Energy and Environmental Re-
search Center (EERC) at the University of North Dakota regard-
ing pilot testing of SCR and was provided a very preliminary esti-
mate of $500,000 to $700,000 to conduct pilot testing of SCR on
one cement kiln. Pilot testing on additional kilns would require
substantially more funds. The EERC is the only entity known
to the commission to conduct pilot testing of SCR using a mo-
bile test bed. The commission also contacted a vendor of Lo-
TOx and learned that pilot testing of LoTOx would cost about
$250,000 for one kiln. The commission agrees that the dura-
tion of pilot testing could be approximately 18 months. However,
the commission disagrees that the pilot testing of either of these
technologies could be performed in time to help the Dallas-Fort
Worth eight-hour ozone nonattainment area achieve the NAAQS
by the attainment date. After completion of the pilot testing and
evaluation of the results, even if the results indicated that SCR
or LoTOx were appropriate for the cement kilns in Ellis County,
there would not be suf�cient time to implement controls prior to
the attainment date in 2010. In addition, the pilot study only eval-
uated catalyst con�guration and ammonia injection rates and did
not evaluate the ultimate NO

X
reduction capability or long-term

reliability of SCR. The control strategy adopted with this rule-
making will achieve a reduction of approximately 10.4 tpd in NO

X

emissions from the cement kilns in Ellis County by the attain-
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ment date. The commission is always interested in advancing
emission control technology; however, the goal of this rulemak-
ing is to bring the Dallas-Fort Worth eight-hour ozone nonattain-
ment area into attainment with the eight-hour ozone NAAQS. No
change has been made to the rule based on these comments.

Holcim, PCA, and TXI contended that the cement kiln study is in-
consistent, inaccurate, incomplete, and unreliable in its assess-
ment of reductions achievable with available technologies, and
that it ignores many cost and technical barriers. Many individ-
uals suggested that the commission is ignoring its cement kiln
study, and asserted that the cement kiln study found that the
cement industry can easily reduce pollution by 80-90% using
"advanced controls," meaning SCR or LoTOx, and that these
are cost-effective and cheaper than measures currently used.
Downwinders added that local of�cials and EPA called for pi-
lot studies of advanced controls to determine if such reductions
were possible, but the state refused to acknowledge the report
and lied about its �ndings. Downwinders mentioned a letter from
the governor’s of�ce indicating there is no difference between
SCR and SNCR and that SNCR was not practical. Downwinders
also commented that the Dallas-Fort Worth eight-hour ozone SIP
does not implement the conclusions of the Cement Kiln Study.

In 2005, the commission commissioned a study of potential NO
X

control technologies for the wet process and dry process ce-
ment kilns located in Ellis County, which found that only one,
SNCR had been suf�ciently tested and found to be effective for
both types of kilns in Ellis County. SNCR has been found to re-
duce NO

X
emissions by 35-50% from both wet process and dry

process cement kilns. Other technologies studied were found to
be "transferable" to wet process cement kilns from other applica-
tions, requiring substantial testing and development before full
deployment. The commission disagrees with the commenters’
assertion that SCR or LoTOx can be easily implemented on the
cement kilns in Ellis County and with the assertion that these
controls are cheaper than current measures. While the 2006 ce-
ment kiln study concluded that SCR and LoTOx were "available"
for the three dry kilns, the study authors admitted that the de�ni-
tion of "available" in the study does not correspond to the legal
de�nition of "available" as used by the EPA. While using industry
standard terminology, the study authors were clear to state that
the de�nition of "available" for purposes of the study was different
from the industry standard. The study states that, for purposes
of the study, "available" means a technology that is "commer-
cially available and in use on similar types of cement kilns." SCR
and LoTOx are commercially available and are in use on numer-
ous types of industrial equipment. However, neither SCR nor
LoTOx has been applied to wet process cement kilns, and only
SCR has even been attempted on dry process cement kilns with
results that are in question and that cannot necessarily be trans-
ferred to the kilns in Ellis County. The few cement kilns known to
be using SCR, all located in Europe, are known to have different
process designs, different feed materials, and different fuels.

As discussed in the �scal analysis of the proposal preamble pub-
lished in the December 29, 2006, issue of the Texas Register (31
TexReg 10601), total capital costs for installation of SNCR for
all ten cement kilns in Ellis County are estimated to be approxi-
mately $15.3 million to $17.7 million. Annual costs for operation
of SNCR are estimated to be between $300,000 to $1 million
per kiln. Setting aside consideration of costs for pilot testing,
development, and optimization of SCR customized for the kilns
in Ellis County, SCR is more costly to install and operate than
SNCR. Using cost estimates presented in the cement kiln study,
capital costs for installation of SCR were estimated to be $60.9

million for all ten kilns, compared to $16.4 million for SNCR. Cap-
ital costs for installation of LoTOx were estimated to be $49.5
million. Annual costs to operate and maintain SCR systems on
all ten kilns, including capital servicing costs, were estimated to
be $20.5 million, compared to $5.9 million for SNCR. Annual
costs for LoTOx were estimated to be $15.4 million. Even re-
quiring these units to operate only during ozone season does not
change the relative costs, though it might be expected to reduce
the operation and maintenance portion of annual costs by about
one-third. In terms of cost per ton of NO

X
emissions reduced,

SNCR is more cost-effective than SCR and LoTOx. Cost-effec-
tiveness estimates for SNCR presented in the cement kiln study
range from $1,400 to $2,300 per ton of NO

X
. Cost-effectiveness

for SCR, on the other hand, were estimated to be considerably
higher: $1,600 to $5,500 per ton of NO

X
. LoTOx cost-effective-

ness estimates ranged from $2,100 to $3,000 per ton. The com-
mission considers the costs for SCR and LoTOx to be unaccept-
ably high compared to the readily available alternative.

Regarding statements about the cement kiln study, the commis-
sion made the report available on its Web site as soon as pos-
sible following reviews for contractual completeness and quality
assurance. The commission did not attempt to in�uence the au-
thors of the report in any way, carefully reviewed its �ndings,
and relied on these �ndings to assess the feasibility and costs
of NO

X
control technologies for both dry and wet cement kilns.

Regarding the statement concerning a letter from the governor’s
of�ce, the commission contacted the governor’s of�ce and was
informed that no such letter was issued by the governor’s of�ce.
No change has been made to the rule based on these comments.

PCA and TXI recommended that because of the experimental
nature of SNCR, the ammonia limit in §117.3123(f) should be
developed on a kiln-by-kiln basis.

The ammonia emission speci�cation in §117.3123(f), 10 ppmv at
7% oxygen, dry basis, should be achievable; however, owners
or operators of kilns that cannot attain the ammonia emission
speci�cation may petition the executive director for an alterna-
tive emission speci�cation under §117.3125. The compliance
schedule provides the owners or operators suf�cient time to op-
timize control systems and determine if a request for an alterna-
tive emission speci�cation may be necessary. No change has
been made to the rule based on this comment.

Ash Grove commented that ammonia limits must include al-
lowance for background ammonia contained in feed materials
and that the proposed limit anticipates emissions associated
with injection not baseline, and recommended changes to
§117.3123(f). Ash Grove also commented that §117.3125(a)
references a non-existent emission speci�cation and that
§117.3123(c) requires monitors under §117.3142 to demon-
strate compliance. Ash Grove noted that without additional
CEMS for ammonia, it will be unclear whether the proposed
limit will be met.

Regarding background ammonia, any background ammonia
contained in the feed materials would only lessen the amount of
ammonia or urea injection needed for NO

X
control. Therefore,

the commission disagrees with the suggestion that a higher am-
monia emission speci�cation is warranted based on a possible
cumulative effect on ammonia slip. Regarding Ash Grove’s com-
ment on §117.3125(a), the proposed and adopted §117.3125(a)
correctly references the ammonia emission speci�cation in
§117.3123(f). Monitoring to demonstrate compliance with the
ammonia emission speci�cation is required in §117.3142(a)(3).
No change has been made to the rule based on this comment.
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Holcim, PCA, and TXI commented that, based on SNCR test
results on precalciner kilns, the proposed ammonia standard
seems reasonable, particularly when coupled with alternative
case-speci�c ammonia speci�cation in §117.3125.

The commission appreciates the support.

Monitoring, Testing, Recordkeeping, and Reporting

Ash Grove commented that ammonia monitoring required in
§117.3142(a)(3) and speci�ed in §117.8130 applies to gas-
and liquid-�red units that inject urea or ammonia, but does not
mention solid-�red units, such as the units operated by Ash
Grove.

Regarding Ash Grove’s comment concerning §117.8130, it was
the commission’s intent that cement kilns using ammonia or urea
injection for NO

X
control be required to conduct ammonia moni-

toring, regardless of the fuel type. The commission has revised
the language in §117.3142(a)(3) to clarify the ammonia monitor-
ing requirements.

Ash Grove noted that the equation for hourly NO
X

emissions
in §117.3142(b)(1) is inconsistent with standards used to per-
form relative accuracy test audits, the equation appears to be
incorrect, and oxygen correction is unnecessary and burden-
some, and suggested striking the requirement for oxygen cor-
rection. Ash Grove also requested clari�cation on §117.3142(b)
and whether a daily total means 24 hours or actual hours of oper-
ation per day and how daylight savings time adjustments should
be considered.

Regarding the factor used in the equation for computing hourly
NO

X
, the equation cited by the commenter would yield approxi-

mately the same factor as the EPA Method 19 conversion factor.
However, the EPA factor for converting ppmv to pounds per dry
standard cubic foot is the appropriate factor and the commission
declines to make the suggested change.

Regarding Ash Grove’s comment about oxygen correction, the
NO

X
mass emission rate calculated using both concentration and

�ow corrected to 7% oxygen should be identical to the calcu-
lated result using uncorrected concentration and �ow. The com-
mission speci�ed that corrected concentration and �ow be used
in the calculation to be consistent with recordkeeping require-
ments for corrected concentration and �ow. However, the com-
mission agrees that this step is unnecessary for demonstrating
compliance with the source cap and has revised the equation
in §117.3142(b)(1) and associated recordkeeping requirements
accordingly.

Regarding Ash Grove’s comment on the de�nition of N in
§117.3142(b)(2) and daylight savings time, the purpose of
the equation in §117.3142(b)(2) is to determine the total NO

X

emissions for the calendar day regardless of whether the cal-
endar day is a standard 24-hour day or is one hour longer or
shorter due to daylight savings time changes. The commission
has revised §117.3142(b)(2) to specify that the daily total NO

X

emissions is the sum of the hourly NO
X

emissions rather than
sum of the 24 hourly NO

X
emissions.

Ash Grove asserted that the daily and 30-day rolling average
records required by §117.3145(c)(4) would create redundant
recordkeeping requirements and were unnecessary and overly
burdensome. Ash Grove commented that hourly and minute
records are already maintained and are suf�cient to demonstrate
compliance. Ash Grove indicated plans to ensure compliance
by establishing a kiln hourly limit that would ensure compliance

with the 30-day rolling average and periodically calculating the
30-day rolling average.

The commission disagrees with Ash Grove’s comments regard-
ing the records required by §117.3145(c)(4). The daily and
30-day rolling average records are necessary for commission
investigators to determine compliance with the source cap. No
change has been made based on this comment.

BSA, Public Citizen, and SEED Coalition commented that
30-day averaging is too �exible to provide accurate assess-
ment for ozone alerts and undermines enforceability of the 11
tpd reductions expected from cement kilns. The commenters
recommended a 24-hour limit for the source cap.

NO
X

emissions from cement manufacturing are by nature highly
variable. The suggested shorter averaging period would be an
unreasonable burden and sources would not be able to comply
with the source cap as adopted under a 24-hour averaging pe-
riod. No change has been made to the rule based on this com-
ment.

DIVISION 3, WATER HEATERS, SMALL BOILERS, AND
PROCESS HEATERS

HSC opposes the weakening of the water heater standards.
HSC commented that stringent standards are needed to reduce
VOC and NO

X
emissions for all sources. HSC commented that

the area is out of attainment and the SIP does not demonstrate
attainment and questioned why the commission was weakening
pollution rules.

The commission disagrees with HSC that the proposed rules will
weaken the water heater standards. This proposed rulemaking
implements requirements from HB 965, 79th Legislature, 2005
that affect the current Residential Water Heater rule. HB 965 re-
quired the commission to conduct a survey to determine whether
the residential water heater manufacturers could meet the 10
ng/J emission limit speci�ed in the applicable regulations by the
January 1, 2007, compliance date. Staff completed the technical
and economic feasibility study in cooperation with industry and
trade associations by December 31, 2005.

As part of the study, the commission was provided a list of seven
manufacturers of natural gas-�red residential waters. Of the
seven manufacturers, three indicated that they would not for-
mally respond to the survey since they do not manufacture resi-
dential water heaters affected by the 10 ng/J NO

X
emission stan-

dard in §117.465(b)(2). The four remaining water heater manu-
facturers indicated that they could not manufacture a residential
natural gas-�red water heater compliant with the 10 ng/J NO

X

emission limit by January 1, 2007. Therefore, residential natural
gas-�red water heaters meeting the 10 ng/J NO

X
emission limit

are not available.

As required by HB 965, the commission held a public hearing
on the �ndings of the technical and economic feasibility study for
residential water heaters on February 28, 2006. Commenters at-
tending the public hearing were in favor of repealing the section
of the rule that establishes a NO

X
emissions limit of 10 ng/J for

residential natural gas-�red water heaters. The combination of
comments received and uncertainties in the water heater manu-
facturers’ ability to produce water heaters compliant with the cur-
rent rule have precipitated the proposed changes to the rule and
SIP. The 40 ng/J standard will be retained to prevent backslid-
ing. The commission made no changes to the rules in response
to this comment.
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EPA commented that the initial Texas water heater rule has been
a part of the approved Texas SIP since 2000 and that Texas de-
clared SIP credit toward its attainment plan in 2000. Therefore,
EPA requested TCEQ either include the technical and economic
analysis in the �nal Chapter 117 submission or at least include
references to the documents and such documents must be made
accessible to the public.

The commission provided a technical and economic analysis
for Section 110(l) purposes in the proposal preamble of the
Chapter 117 rule revisions as published in the December 29,
2006, issue of the Texas Register (31 TexReg 10543). As
discussed elsewhere in this preamble, the technical analysis
justifying the repeal of this emission standard based on the
study required by HB 965 and comments received that man-
ufacturers are currently unable to produce residential natural
gas-�red water heaters that can meet the 10 ng/J NO

X
emission

speci�cation. This study is available on the commission’s Web
site at http://www.tceq.state.tx.us/implementation/air/sip/water-
heater.html.

Regarding the replacement reductions for the Houston-Galve-
ston-Brazoria ozone nonattainment area, EPA commented that
the water heater rule revision repealing the 10 ng/J standard on
residential water heaters may be met with excess reductions ob-
tained from minor NO

X
sources under a currently effective rule

provided the substitutions meet certain requirements. The re-
placement reductions must not have previously received SIP
credit, been used in SIP modeling for future dates, and not in-
terfere with any applicable requirement concerning attainment
or the FCAA. EPA requested an analysis demonstrating that the
identi�ed excess emission reductions obtained in place of the
reductions that would have resulted from the water heater rule
complies with Section 110(l) of the FCAA and have not been
used or credited elsewhere.

As the commission indicated in the proposal preamble as pub-
lished in the December 29, 2006, issue of the Texas Register
(31 TexReg 10543), the modeled and SIP creditable reductions
associated with 30 TAC Chapter 117, Subchapter D, Division
2 (now Subchapter D, Division 1) only includes those sources
that were part of the MECT Program. The MECT Program in-
cludes a potential-to-emit de minimis exemption threshold of 10
tpy. A large number of sources in the Houston-Galveston-Brazo-
ria ozone nonattainment area are subject to 30 TAC Chapter 117,
Subchapter D, Division 2, but are exempt from the MECT Pro-
gram. While this rule is included in the current approved Texas
SIP, the SIP creditable reductions associated with the rule only
include those sources that are subject to the MECT Program.
As Table 4-1 of the Houston-Galveston-Brazoria ozone nonat-
tainment area SIP revision shows, the 333.5 tpd reductions for
point source NO

X
controls were credited with the MECT Program.

Boilers located at sites that are exempt from the MECT Pro-
gram in the Houston-Galveston-Brazoria ozone nonattainment
area would be predominately, if not exclusively, classi�ed as area
sources and not included in the point source inventory. The area
source NO

X
reductions credited from control on gas-�red heaters

and small boilers is the 0.5 tpd in question from 30 TAC Chapter
117, Subchapter D, Division 1 (now Subchapter E, Division 3).
Subchapter D, Division 1 applies to boilers, process heaters, and
water heaters with a rated capacity up to 2.0 MMBtu/hr. Boilers
rated at 2.0 MMBtu/hr or less are exempt from Subchapter D,
Division 2; therefore, there is no possibility of potential overlap
between the two regulations.

The 0.7 tpd excess emissions estimated from 30 TAC Chap-
ter 117, Subchapter D, Division 2 only include reduction esti-
mates from gas-�red boilers located at sites exempt from the
MECT Program. Information for these boilers was provided by
the Texas Department of Licensing and Registration (TDLR),
which requires boilers larger than 400,000 Btu/hr to be regis-
tered. Some of the information required with this registration
includes boiler rating in MMBtu/hr, fuel type, owner, business
name, and location. The commission estimated the excess re-
ductions based on TDLR boiler information by �rst excluding boil-
ers rated at 2.0 MMBtu/hr and less and those boilers located at
those sources that were known or suspected to be subject to
the MECT Program. The majority of remaining boilers were lo-
cated at sites that would be extremely unlikely to exceed the 10
tpy threshold, e.g., school, hotels, of�ce buildings, dry cleaners,
large residential buildings, etc. Conservative estimates of boiler
operation as well as business operation were applied to these
sources to estimate boiler usage as well as exclude those boil-
ers that would likely qualify for the low fuel usage exemption in
the rule. EPA approved AP-42 emission factors were used to
estimate uncontrolled NO

X
emission rates and reductions were

calculated based on the controlled rate of 0.036 lb/MMBtu in the
effective rule.

Regarding the replacement reductions proposed for the Dal-
las-Fort Worth eight-hour ozone nonattainment area, EPA
commented that the water heater rule revision repealing the 10
ng/J standard on residential water heaters can be approved as
long as Texas submits an approvable eight-hour ozone attain-
ment demonstration for the Dallas-Fort Worth eight-hour ozone
nonattainment area and the SIP demonstrates attainment as
expeditiously as practicable. In addition, EPA requested that
the commission use the 5% IOP SIP �gures published in the
August 22, 2006, issue of the Federal Register (71 FR 48870)
rather than the �gures provided on page 4-13 of the Dallas-Fort
Worth eight-hour ozone attainment SIP.

The commission has made the suggested change to the table
showing the Dallas-Fort Worth eight-hour ozone nonattainment
area 5% IOP reductions.

EPA suggested adding the word "genuine" to §117.3215(a), re-
vising the provision to read ". . .the input rating as it appears on
the genuine rating plate. . .."

As explained elsewhere in this preamble, the rule section as-
sociated with EPA’s suggestion is included in those sections that
were proposed solely for reformatting purposes; therefore, EPA’s
suggested change is beyond the scope of this rulemaking. No
change has been made to the rule based on this comment.

CenterPoint and TGS supported the repeal of the 10 ng/J emis-
sion standard for Type 0 water heaters. The commenters stated
when the current unavailability of low NO

X
water heater tech-

nology and the additional cost expected for that technology are
considered together, the commission’s proposed repeal is most
closely aligned with the legislature’s intent in HB 965.

The commission appreciates this comment in support of this part
of the proposed rule.

BSA, ED, Public Citizen, and SEED Coalition commented that
the commission should clarify that the increased emissions from
the repeal of the 10 ng/J standard in the water heater rule have
been included in the modeling. The commenters added that they
did not consider it adequate to replace the lost emission reduc-
tions with previously adopted VOC controls, and that additional
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reductions should be adopted since the attainment demonstra-
tion does not demonstrate attainment.

The commission disagrees with the commenters statement that
there is an increase in emissions from the repeal of 10 ng/J stan-
dard for residential water heaters. The commission is repeal-
ing the 10 ng/J standard for residential water heaters because
manufacturers are not currently able to meet this standard; how-
ever, the commission is retaining the current 40 ng/J standard
that manufacturers are currently capable of meeting and are
available in the market. As explained elsewhere in this pream-
ble, replacement reductions for the 0.5 tpd reductions claimed
were taken from the excess reductions achieved by the com-
mission’s 5% IOP SIP. As EPA indicated in the Federal Regis-
ter (71 FR 48870), when proposing approval of the 5% 2005
IOP SIP, the commission’s reductions from the adjusted 2002
baseline were 4.43% NO

X
and 1.25% VOC, and the total reduc-

tions were 5.68%. The 5.68% meets the requirements of the 5%
guidance and leaves a small surplus of 0.68%. The commis-
sion’s obligation under the Texas 5% 2005 IOP SIP is a 5% that
is the sum of the percent VOC reduction and the percent NO

X

reduction. Therefore, the commission is free to achieve more
or less reductions from either NO

X
or VOC, provided the sum

of the individual percent reductions equals 5%. The 0.68% sur-
plus achieved equates to 4.23 tpd NO

X
reductions, which is more

than suf�cient to replace the 0.5 tpd reductions claimed for the
Small Boiler, Process Heater, and Water Heater rule. It should
be noted that the commission is only repealing the 10 ng/J stan-
dard for residential water heaters and not the entire rule. While
the commission does not currently have a means of accurately
estimating the reductions, the emission standards for the other
unit-types subject to the rule will still achieve NO

X
reductions in

the nonattainment area and state-wide. The 0.5 tpd claimed for
the Dallas-Fort Worth and Houston-Galveston-Brazoria ozone
nonattainment areas were conservative estimates based only on
residential water heaters and did not include the real reductions
from other units subject to the rule.

DIVISION 4: EAST TEXAS COMBUSTION

General

Judge Adams commented that he was very proud of the work
the TCEQ staff has done over the past ten years to improve the
air quality in North Texas. Judge Adams supported the com-
mission going outside of the nonattainment areas to implement
strategies that will help the Dallas-Fort Worth eight-hour ozone
nonattainment area come into attainment. Judge Adams com-
mented that the proposed East Texas Combustion rules should
be applied to all of the East Texas counties, and this would pro-
vide 83 tpd of NO

X
reductions.

The commission appreciates Judge Adams’ comments and
support. Regarding the commenter’s request to apply the
East Texas Combustion rule to all East Texas counties, the
commission acknowledges that substantially more reductions
could be accomplished by expanding the rules to the other
counties in East Texas. While such a measure might potentially
bene�t other areas, the commission’s initial sensitivity mod-
eling indicated that applying controls to all gas-�red engines
in East Texas would only have a slightly increased bene�t to
the Dallas-Fort Worth eight-hour ozone nonattainment area.
This increased bene�t was, on average, less than 0.02 ppb
ozone reduction. Furthermore, the expansion of the proposed
Chapter 117 rules for these sources or the application of other
new control strategies to new persons would not allow for
appropriate public review and comment. The commission might

consider expanding the applicability of the rule to other areas if
such a measure was necessary to bene�t other nonattainment
or near-nonattainment areas.

ED expressed support for the proposed East Texas Combustion
rule, but commented that the rule should apply to all units within
200 kilometers and that there was no reason why sources in
certain counties should be exempt.

The commission appreciates the support for the rule. Regarding
the counties included in the applicability of the East Texas Com-
bustion rule, the commission selected those counties where sig-
ni�cant numbers of gas-�red engines were known or anticipated
to be located, and where reductions in NO

X
emissions from these

engines would bene�t the Dallas-Fort Worth eight-hour ozone
nonattainment area. Regarding the commenters’ suggestion to
apply the rule to more counties, the expansion of the proposed
Chapter 117 rules for these sources or the application of other
new control strategies to new persons would not allow for ap-
propriate public review and comment. The commission might
consider expanding the applicability of the rule to other areas if
such a measure was necessary to bene�t other nonattainment
or near-nonattainment areas.

BSA, City of Fort Worth, NCTCOG, Public Citizen, and SEED
Coalition expressed support for the NTCASC resolution recom-
mending controls on combustion engines in East Texas as well
as within 200 kilometers of the North Central Texas nonattain-
ment area.

The commission appreciates the support for the East Texas
Combustion rule. The expansion of the proposed Chapter 117
rules for these sources or the application of other new control
strategies to new persons would not allow for appropriate public
review and comment. No change has been made to the rule
based on this comment.

APC, Devon, EOG, Eastman, ExxonMobil, TIPRO, TPA, TX-
OGA, and XTO recommended the commission withdraw the pro-
posed East Texas Combustion rules and reassess the cost and
effectiveness of the proposal. APC, Devon, ExxonMobil, TIPRO,
TPA, and TXOGA recommended the commission not adopt the
East Texas Combustion Rules, citing the uncertainty in the sta-
tus of the Phase I rule from the recent D.C. Circuit Court ruling
and the unrealistic expectations of lean-burn control technolo-
gies. J-W Gathering indicated the increased operating costs
would ultimately increase the cost of natural gas for consumers
and requested a delay in the implementation of the East Texas
Combustion Rules to enable all affected parties to fully evaluate
this cost increase. PVOG commented that further review and
better understanding of the commission’s rationale of the impact
these emissions reductions would have on the nonattainment
area before requiring one industry (combustion source opera-
tions, mostly oil and gas industry) to spend hundreds of millions
of dollars to comply with the newly proposed rules in Chapter
117, Subchapter E, Division 4.

APC, Devon, ExxonMobil, TIPRO, and TPA stated that with no
valid deadlines in place governing the date by which eight-hour
ozone nonattainment areas must achieve attainment, the com-
mission is proceeding with an arti�cial deadline of June 15, 2007.
The commission should postpone or suspend its current rule-
making, particularly the East Texas Combustion Rule, until there
is a clear guidance from EPA on how it expects to modify the re-
quirements of eight-hour ozone SIPs to address the holdings of
South Coast and for clari�cation as to what deadlines apply.
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APC, Devon, ExxonMobil, TIPRO, TPA, and XTO commented
the South Coast Opinion vacated EPA’s Phase 1 Implementa-
tion Rule for the eight-hour ozone NAAQS, which de�ned basic
aspects of the eight-hour standard such as classi�cations, at-
tainment dates, and anti-backsliding policies and repealed the
one-hour ozone NAAQS. The commenters stated that the SIPs
the commission is developing for Dallas-Fort Worth eight-hour
ozone nonattainment area (and the Houston-Galveston-Brazo-
ria ozone nonattainment area) are not currently governed by any
attainment deadlines. APC, Devon, ExxonMobil, TIPRO, and
TPA commented with the repeal of the Phase I Rule, it is unclear
what methodology the commission is authorized to follow in its
transition toward compliance with the eight-hour ozone NAAQS
and its eight-hour ozone SIP. Importantly, the regulated commu-
nity has no clear idea of the rules and standards that will govern
the SIP and, in turn, be applied to it.

The commission disagrees with the commenters’ suggestion to
withdraw the East Texas Combustion rule. Regardless of the
court decision’s �nal outcome and any changes to EPA’s rules,
the commission is obligated to pursue emission reductions that
will get the area in attainment as expeditiously as practicable. As
discussed elsewhere in this preamble, EPA guidance does pro-
vide for taking credit for reductions outside the nonattainment
area. The commission has adopted similar rules in the past that
apply to attainment counties, and in some cases statewide, to
help nonattainment area attain the NAAQS. However, as dis-
cussed elsewhere in this preamble, the commission has decided
to exclude lean-burn engines from the East Texas Combustion
rule. This change is anticipated to result in substantial �nancial
savings for owners or operators of stationary gas-�red engines
in the counties included under the adopted rule.

Regarding the comments pertaining to the D.C. Circuit Court
opinion issued on December 22, 2006, South Coast AQMD v.
EPA, 472 F. 3d 882 (D.C. Cir., 2006), the court granted certain
petitions in part, vacated the rule, and remanded the rule to the
EPA for further proceedings. EPA requested and was granted
an extension to the deadline for appeal of the ruling, until March
22, 2007. The Phase I rule speci�ed requirements for the prepa-
ration, adoption, and submittal of SIPs for the eight-hour ozone
standard, in addition to revoking the one-hour ozone standard
for an area one year after the effective date of the designation
of an area for the eight-hour standard. Since this ruling may be
appealed, the full impact of this ruling will not be known until the
ruling is �nal and EPA has promulgated new rules. While it is
likely that SIP planning efforts will be impacted, the commission
has no information regarding how control strategies may be im-
pacted by this decision. Regarding the June 15, 2007, deadline,
this deadline is not arti�cial and originated from the 1990 FCAA
Amendments that state that a SIP revision is due three years af-
ter an area is designated nonattainment.

NETAC disagreed with the comments made by the commission
in the preamble of the proposed rule that the Tyler-Longview
area would bene�t from NO

X
emissions reductions achieved by

the East Texas Combustion rule. NETAC asserted that the pro-
posed compliance date would be too late to help the Northeast
Texas Early Action Compact Area avoid a nonattainment desig-
nation by demonstrating attainment by December 31, 2007. Ad-
ditionally, NETAC commented that the East Texas Combustion
rule may be counterproductive because it would be a disincen-
tive to earlier voluntary emission reductions. The commenter in-
dicated that NETAC’s pilot project has successfully retro�tted �ve
rich-burn natural gas compressor engines and that NETAC has
sought funding from the commission under the TERP and Sup-

plemental Environmental Program (SEP) to pay for implement-
ing emission controls through gas compressor engine retro�ts
on a voluntary basis. NETAC requested the commission clarify
through rule, the response to comments, or both, that it is not the
commission’s intent to impair NETAC’s ability to obtain funding
for a voluntary emission reduction program that would be imple-
mented prior to the compliance deadline of the proposed rule.

The commission did not initiate the East Texas Combustion rule
in an attempt to impair NETAC in any way. The purpose of
the East Texas Combustion rule is to reduce NO

X
emissions in

attainment counties that contribute to ozone in the Dallas-Fort
Worth eight-hour ozone nonattainment area. As noted else-
where in this preamble, the comment in the preamble of the pro-
posed rule was an anecdotal comment regarding potential ad-
ditional bene�ts of the East Texas Combustion rule; however,
the commission maintains that NO

X
reductions achieved from

the East Texas Combustion rule will bene�t the Northeast Texas
Early Action Compact Area. As adopted, the commission esti-
mates that the rule will reduce NO

X
emissions by approximately

7.0 tpd in the 5-county Tyler-Longview area. Additional bene�t
will also be realized by substantial reductions from neighboring
Panola County. While the commission supports NETAC’s efforts
to demonstrate attainment by December 31, 2007, and to re-
duce emissions through voluntary measures, it is unlikely that
NETAC could accomplish an equivalent level of reductions in the
short-term or even by the adopted compliance date through vol-
untary implementation of controls on the same category of en-
gines.

EPA expressed support for the language in §117.3310(d) con-
cerning determination of a unit’s classi�cation as of December
31, 2000.

The commission appreciates the support.

Devon commented that there was no existing justi�cation in EPA
rules for regulating oil and gas operations in attainment areas
for the bene�t of nonattainment areas. In addition, Devon com-
mented that regulating attainment areas is setting a bad prece-
dent in public policy given that the rule package does not regulate
the mobile source emissions that make up 70% of the emissions
in the nonattainment area. Devon expressed concern that the
rule would result in minimal emission reductions and would un-
fairly burden affected operators with increased costs and com-
pliance risks, especially operators of existing units in these at-
tainment counties.

APC commented that the proposed East Texas Combustion
Rule shifts the burden of compliance to operators of engines
in areas that have maintained attainment rather than focusing
enforcement and regulatory actions on nonattainment areas.
Eastman suggested that before imposing emission limits on
attainment counties that all potential source reductions within
the Dallas-Fort Worth eight-hour ozone nonattainment area
should be fully explored since the majority of Dallas-Fort Worth
eight-hour ozone nonattainment area NO

X
emissions come

from mobile sources, and photochemical modeling shows that
local reductions in NO

X
emissions has the greatest impact on

reducing ground level ozone formation. PVOG states this is
an unprecedented proposal of a regulation that would require
emission reductions in an attainment area for the bene�t of a
nonattainment area.

The commission disagrees with the comment that there is no
existing justi�cation in the EPA rules for regulating emission
sources in attainment areas for the bene�t of nonattainment

32 TexReg 3300 June 8, 2007 Texas Register



areas. The commission agrees that reductions in mobile source
emissions would advance attainment of the eight-hour ozone
standard in the Dallas-Fort Worth eight-hour ozone nonattain-
ment area; however, the commission does not have the legal
authority to require lower engine emission standards for motor
vehicles. Furthermore, this rulemaking is not unprecedented
in its application to attainment counties. The commission has
previously adopted regulations on point sources in attainment
counties to further attainment of nonattainment areas, e.g., 30
TAC Chapter 117, Utility Electric Generation in East and Central
Texas. Controls adopted in this rulemaking implement stringent
controls on major and minor sources of NO

X
in the Dallas-Fort

Worth eight-hour ozone nonattainment area; therefore, the
commission disagrees with the comment that efforts have not
been focused on the nonattainment area.

PVOG expressed concern for the lack of communication from
the commission to the natural gas operators within the 39-county
area affected by the East Texas Combustion rules. PVOG stated
that the affected natural gas operators were not properly noti�ed
of potential impacts to their operations because the rules were
disguised as an amendment to the Dallas-Fort Worth eight-hour
ozone attainment SIP and thus easily overlooked by operators
outside of the nine-county Dallas-Fort Worth eight-hour ozone
nonattainment area. PVOG recommended the commission send
noti�cation to the operators of affected sources and include a
clear statement of the rules, compliance time frames, and the
rationale for regulating these 39 counties.

The commission has made no attempt to disguise the East
Texas Combustion rule and has provided adequate notice to
industries that would be impacted by the rule. The commis-
sion has conducted stakeholder meetings for the new rules
developed as a part of the Dallas-Fort Worth eight-hour ozone
attainment demonstration, including the East Texas Combustion
rule. A stakeholder meeting was held in Longview on Septem-
ber 7, 2006, that was speci�cally for the East Texas Combustion
rule. Public hearings on the rule were held in Austin, Arlington,
Dallas, Houston, Longview, and Midlothian. In addition, the
commission provided a 45-day comment period in lieu of the
standard 30-day period. The information suggested by PVOG
is provided in the preamble discussion of the rule proposal
as published in the December 29, 2006, issue of the Texas
Register (31 TexReg 10538 - 10607) and was made available
to the public on the commission’s Web site 19 days before the
commission voted to approve publication of the rule proposal.

APC, Devon, ExxonMobil, TIPRO, TPA, and TXOGA supported
the use of emission reduction credits (ERCs) to meet the
proposed emission speci�cations. The commenters requested
additional clari�cation on how this program would work for the
39-county attainment area. In addition, APC, Devon, ExxonMo-
bil, TIPRO, and TPA urged the commission to adopt a provision
for emission averaging among sites owned and operated by the
same person similar to that provided for in the Pipeline Facility
Permit (PFP).

The East Texas Combustion rule allows the use of DERCs as
a means of compliance �exibility for the East Texas Combus-
tion rule by reference to §117.9800. The use of ERCs under
§117.9800 and Chapter 101, Subchapter H is only applicable
in nonattainment areas and would not be available to sources
subject to this rule. Regarding the commenter’s suggestion to
allow emission averaging among sites owned and operated by
the same person, emissions averaging based on g/hp-hr across
engines and sites would undermine the enforceability of the rule.

The commission would have no means of estimating reductions
if owners or operators were allowed to average emission rates
across multiple engines and sites without regard to size of engine
or activity. The PFP provision noted by the commenter did al-
low averaging across engines; however, this averaging provision
has also prevented the commission from taking any SIP credit
for any reductions that might have been occurred for compres-
sor engines under §116.779. Such an approach would require
establishing a system-cap approach, similar to the system-cap
approach allowed for EGFs in some nonattainment areas. Sig-
ni�cant changes would be necessary to establish a pipeline sys-
tem-cap type approach that are beyond the scope of this rule-
making.

Eastman suggested the commission consider incorporating a
NO

X
emissions cap and trade program into the East Texas Com-

bustion Rules because providing rule �exibility will still result in
NO

X
emission reductions and may prevent some owners and op-

erators from shutting down older units and reducing their work-
force.

This commenter’s suggestion of a cap and trade program for
the East Texas Combustion rule is beyond the scope of this rule-
making; however, as noted elsewhere in this preamble, there are
trading options available under the proposed rules. The rules al-
low the use of DERCs as a means of compliance �exibility for
the East Texas Combustion rule by reference to §117.9800.

TIPRO commented many of these companies do not fall under
TCEQ permitting regulations and the costs associated with these
new regulations will be the �rst introduction of a new class of
small business owners to the TCEQ.

The commission acknowledges that these sources are newly
regulated under Chapter 117, but disagrees that the rule would
introduce a new class of small business owners to TCEQ. The
commission has adopted rules previously that regulate small
businesses and small institutions. Sources subject to Chap-
ter 117 in the Houston-Galveston-Brazoria ozone nonattainment
area include small businesses and institutions such as dry clean-
ers, hospitals, schools, hotels, and other minor sites. Further-
more, the commission disagrees that these facilities are not sub-
ject to permitting regulations. Any facility that emits an air con-
taminant in Texas must obtain authorization, unless it is de min-
imis. The companies in question may be authorized under permit
by rule through Chapter 106, but this is also a type of permit.

APC, Devon, ExxonMobil, TIPRO, and TXOGA objected to the
provision in §117.3310(c) that speci�es the maximum rated ca-
pacity used to determine applicability of the emission speci�ca-
tions or exemption status must be the greater of the maximum
rated capacity as of December 31, 2000, or the maximum rated
capacity after that date. The commenter indicated the emission
rates should be based on the current rated capacity and horse-
power.

The commission disagrees with the commenters. If an engine
increases in capacity, it should be held to the appropriate and
more stringent emission speci�cation of the larger size. How-
ever, decreasing an engine’s size should not be a means of cir-
cumventing the control requirements of the rule. No change has
been made to the rule based on this comment.

EMA and ExxonMobil recommended the CO level for gas-�red
engines fueled on pipeline natural gas should be set at 4.0
g/hp-hr, and for land�ll gas engines at 5.0 g/hp-hr. TXOGA
requested that the CO emission speci�cation in §117.3310(e)(1)
be removed because CO is not an ozone precursor.
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While CO is an indicator of proper operation of combustion pro-
cesses, the focus of the East Texas Combustion rule is to reduce
transport of NO

X
and ozone into the Dallas-Fort Worth eight-hour

ozone nonattainment area. As indicated by the commenter, CO
is not an ozone precursor. In addition, the commission has not
performed analyses to determine the impact, if any, of CO emis-
sions from attainment counties on the Dallas-Fort Worth eight-
hour ozone nonattainment area. Therefore, the commission has
determined that the CO emission speci�cation and the associ-
ated testing and recordkeeping requirements are unnecessary
for the purposes of the East Texas Combustion rule.

APC, Devon, ExxonMobil, TIPRO, and TXOGA suggested that
the provisions regarding alternative case-speci�c speci�cations
should be revised to remove reference to CO and include NO

X
.

The commission disagrees with the commenter that the provi-
sions for alternative case speci�c speci�cations in §117.3325
should include NO

X
. Allowing regulated sources to petition for

alternative NO
X

emission speci�cations would not ensure that
modeled reductions would be achieved and could endanger EPA
approval of the rule. As discussed elsewhere in this preamble,
the CO emission speci�cation has be removed from §117.3310.
Therefore, §117.3325 has been revised to re�ect this change.

Exemptions

APC, Devon, ExxonMobil, Faulconer, TIPRO, TPA, and TXOGA
recommended that engines with a maximum rated horsepower
capacity of less the 240 hp be exempt from the rule. The com-
menters suggested that engines less than 240 hp should be ex-
empt due to concerns with the reliability of controls on this class
of engines. Commenters indicated that load swings on this class
of engine can be abrupt and continuous, which will not allow
add-on emission controls to obtain steady state operation.

The commission disagrees with the commenters that engines
of this size category cannot be retro�tted for technical reasons;
however, the commission has decided to exempt rich-burn gas-
�red engines less than 240 hp for separate reasons. Based on
the commission’s estimates and comments received, hundreds
of rich-burn engines fall under this size range. As suggested
by commenters regarding the compliance schedule, attempting
to implement controls on all engines 50 hp and greater could
place an excessive burden on manufacturers and vendors of
control equipment. The commission anticipates that controls on
rich-burn engines 240 hp and greater in the 33 counties included
in the East Texas Combustion rule can be implemented in time
to bene�t the Dallas-Fort Worth eight-hour ozone nonattainment
area by the attainment date. While substantial reductions from
smaller rich-burn engines could still be realized, attempting to im-
plement controls on the numerous smaller engines could present
an obstacle to achieving the overall bene�t to the nonattainment
area.

APC, Devon, Eastman, ExxonMobil, TIPRO, TPA, TXOGA,
Westlake, and XTO suggested exempting existing lean-burn
engines due to technical and economic feasibility issues as-
sociated with lean-burn engine controls discussed elsewhere
in this preamble. For the purposes of this exemption, some
commenters suggested existing engines would be engines
placed into service prior to June 1, 2007.

As discussed elsewhere in this preamble, the commission has
exempted all lean-burn engines from the rule. The commission
may pursue reductions from lean-burn engines in the East Texas
Combustion rule at a later date.

PVOG suggested the commission include a grandfather clause
exempting older engines or using a tiered compliance schedule
in the East Texas Combustion Rule.

As discussed elsewhere in this preamble, the commission has
exempted lean-burn engines from the rule and rich-burn engines
less than 240 hp. An additional year has been provided for rich-
burn engines to meet the emission speci�cations and to comply
with all other requirements of the rule.

APC, Devon, ExxonMobil, TIPRO, TXOGA, and TPA suggested
adding an exemption that would exempt engines that meet
the emission speci�cations of the East Texas Combustion
rule through New Source Review (NSR) amended permits or
through �ling forms APD-CERT or PI-7Cert. The commenters
indicated that this would maintain federal enforceability of
the East Texas Combustion rule emission rates and shift the
compliance requirements to NSR, which is more familiar to op-
erators in attainment counties. TXOGA provided example rule
language for the exemptions that would apply to existing or new
engines, or in-kind replacements of existing or new engines,
if a PI-7CERT, APD-CERT, or permit revision or alteration is
submitted by the appropriate compliance date and the NO

X

emission rates are equivalent to the schedule in §117.3310(a).

The commission has provided adequate exemptions under the
rule. The suggested NSR permit-based exemption criteria sug-
gested by the commenters would add unnecessary complexity
to the rule and suggested mechanisms would not always ensure
that the emission standards are being met due to varying testing
requirements under NSR permitting. Therefore, the commission
declines to make the suggested change.

APC, Devon, ExxonMobil, TIPRO, and TXOGA suggested that
the commission could exempt both smaller, dif�cult to control
engines and existing lean-burn engines while still being able to
achieve needed reductions to satisfy SIP requirements. APC,
Devon, ExxonMobil, TIPRO, and TXOGA added that these en-
gines could be exempt because of reductions from the Recipro-
cating Internal Combustion Engine (RICE) Maximum Achievable
Control Technology (MACT), Voluntary Emission Reduction Pro-
gram (VERP), PFP, shutdowns, replacements, and other con-
trols.

The commission has exempted lean-burn engines from the East
Texas Combustion rule at this time. While the commission has
also raised the exemption threshold to 240 hp for rich-burn en-
gines, this change is not due to technical infeasibility. As dis-
cussed elsewhere in this preamble, the commission changed the
exemption due to the dif�culty in retro�tting the number of smaller
engines in time to bene�t the Dallas-Fort Worth eight-hour ozone
nonattainment area by the attainment date.

APC, Devon, ExxonMobil, TIPRO, TPA, and TXOGA suggested
that the commission broaden the exemption for emergency or
low load engines to include engines authorized under §106.511
or otherwise meet the use type and operating conditions of
§106.511. Devon commented that low use engines should be
exempt because of the high cost of control compared to the
emission reduction.

The commission has already provided adequate exemptions
under §117.3303, including exemptions for engines used ex-
clusively for emergency purposes. Therefore, the suggested
change is not necessary.

Modeling
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Devon suggested that Wise, Hood, and Somervell Counties
should be removed from the list of 39 counties subject to
the proposed rule. APC, ExxonMobil, TIPRO, TPA, TXOGA,
and XTO requested that Bosque, Cooke, Grayson, Hood,
Somervell, and Wise Counties be removed from the list of
counties in §117.3300. The commenters indicated that these
westerly counties are not within any prevailing wind pattern for
the Dallas-Fort Worth eight-hour ozone nonattainment area and
that subjecting counties in the western quadrant of the Dal-
las-Fort Worth eight-hour ozone nonattainment area to the East
Texas Combustion Rule would have little impact on reducing
ozone in the Dallas-Fort Worth eight-hour ozone nonattainment
area. APC, Devon, ExxonMobil, TIPRO, and TPA commented
the cost of implementing controls to engines in these counties
greatly exceeds the negligible bene�ts they might provide within
the Dallas-Fort Worth eight-hour ozone nonattainment area.
Based upon a survey of limited operators, TPA indicated the
costs of compliance in just Wise County would be approximately
$7.6 million. TIPRO suggested the bene�ts of the proposal are
minute, unproven, and do not justify in�icting such economic
hardship to small business. The modeling used to estimate
potential bene�ts include atypical wind patterns. TIPRO as-
serted that the wind patterns during the covered period are
usually east/southeasterly and engines in multiple counties
included under the proposed rule would not be contributing to
the exceedances that the rule aims to reduce.

The commission has performed additional modeling sensitiv-
ity runs to evaluate the bene�t of including Bosque, Cooke,
Grayson, Hood, Somervell, and Wise Counties in the East
Texas Combustion rule. These sensitivity runs indicate that
the Dallas-Fort Worth eight-hour ozone nonattainment area
would only bene�t approximately 0.05 ppb reduction in ozone
from including these six counties under the rule. Based on this
information, the commission agrees that these counties should
not be included in the rule and has revised the applicability of
the rule accordingly.

APC and EOG commented that the commission’s emission
model is based on older emission inventory data and does
not account for NOx emission reductions that have occurred
over the last decade. APC further commented that it appears
the commission did not take into consideration the bene�ts
associated with the last decade of increased regulation nor is it
considering the future bene�ts that will be generated by the on-
going implementation of existing regulations. EOG commented
that based on prevailing wind direction during ozone season,
this reduction of increment may not occur.

Eastman and Westlake commented that imposing controls on
attainment areas should be a last resort and was not justi�ed.
Eastman, TIPRO, and Westlake commented that the predicted
ozone reduction of 0.3 ppb is less than 0.5% of the federal ozone
standard and is within the margin of error of the modeling pro-
gram and will not signi�cantly contribute to attainment of the
eight-hour ozone standard in the Dallas-Fort Worth eight-hour
ozone nonattainment area. Westlake further stated that it is
unreasonable to impose penalties on counties outside of the
Dallas-Fort Worth eight-hour ozone nonattainment area, espe-
cially when they are not even neighboring counties to the Dallas-
Fort Worth eight-hour ozone nonattainment area and are located
downstream of prevailing winds. TIPRO added that this pro-
jected bene�t was calculated without factoring in measures that
have been already been implemented since the modeling data
year 1999. It assumes reductions of an amount that have already

been reduced signi�cantly, leaving much less to be achieved
than the rule attempts to accomplish.

The commission disagrees with the comments that the predicted
ozone reduction will not occur. Other control measures adopted
with the rulemaking individually result in much less ozone re-
duction in the Dallas-Fort Worth eight-hour ozone nonattainment
area. No single control measure alone will bring the nonattain-
ment area into attainment with the eight-hour ozone NAAQS.
Only through the adoption of multiple control strategies simul-
taneously will there be suf�cient reductions for the Dallas-Fort
Worth eight-hour ozone nonattainment area to demonstrate at-
tainment with the NAAQS. The commission is not restricted to
just the neighboring attainment counties. While the commission
acknowledges that some reductions have occurred since 1999,
these reductions are not suf�cient to bene�t the nonattainment
area. In addition, as discussed elsewhere in this preamble, the
commission’s analysis of 2000 and 2003 inventory information
indicates that NO

X
emissions from stationary gas-�red recipro-

cating internal combustion engines in the 33 counties included
in the adopted rule have actually increased in some counties. No
change has been made to the rule based on these comments.

APC, Devon, ExxonMobil, TIPRO, TPA, and TXOGA expressed
concern that based on the results of a study conducted by
the University of Texas at Austin, the NO

X
emission reductions

anticipated from implementing the East Texas Combustion
Rules would be offset by the increased NO

X
emissions from

the 15 coal-�red electric generation plants to be constructed
in the East Texas area. ExxonMobil commented that since
there would be no net bene�t to ozone concentration in the
Dallas-Fort Worth eight-hour ozone nonattainment area it is
unnecessary to spend millions of dollars complying with the
East Texas Combustion Rules. APC, Devon, ExxonMobil,
TIPRO, and TPA recommended the commission consider the
impacts from the 15 new coal-�red plants in the Dallas-Fort
Worth eight-hour ozone nonattainment area before progressing
any further with the East Texas Engine Combustion Rule. APC,
Devon, ExxonMobil, TIPRO, TPA, and TXOGA suggested at a
minimum, the commission should remodel the 39-county region
and incorporate all known emission increases/decreases it an-
ticipates in the 39-county air shed to determine if the emission
reductions from the East Texas Combustion rule will have a
positive long-term impact on the Dallas-Fort Worth eight-hour
ozone nonattainment area.

The commission disagrees with the commenters’ assertion that
proposed coal-�red electric generation plants will offset any ben-
e�t from the East Texas Combustion rule. Not all of the proposed
coal-�red electric generation plants may be permitted or if per-
mitted, these coal-�red electric generation plants would be re-
quired to meet stringent emission control requirements. Many
of the stationary, gas-�red reciprocating internal combustion en-
gines subject to the East Texas Combustion rule are older en-
gines that have not been required to install stringent controls,
and in some cases the engines may be virtually uncontrolled.
The prospect of new sources does not alleviate the need to con-
trol older existing sources. Furthermore, while electric power
generation facilities represent the highest NO

X
emitting source

category in the attainment counties of East Texas, stationary
gas-�red engines, particularly those in the oil and gas industry,
represent the second highest NO

X
emitting source category in

East Texas. The commission has previously required NO
X
reduc-

tions from electric power generation facilities in East and Central
Texas under Chapter 117 to assist nonattainment areas. Station-
ary gas-�red engines in East Texas have not been previously
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required to make such reductions under Chapter 117. Regard-
ing the commenter’s suggestions for modeling, while the com-
mission has performed updated modeling based on the adopted
rules, expected growth, and any new authorizations, it would
be inappropriate for the commission to model increases or de-
creases that have not been made enforceable and more certain
through the permitting process.

PVOG stated that detailed summaries of the photochemical
modeling used to develop the East Texas Combustion rules
were not available on the commission’s Web site. PVOG
recommended the commission’s photochemical models be
independently validated and that the commission publish com-
plete or summarized versions of all photochemical modeling for
public review.

The TCEQ has provided summarized versions of
all photochemical modeling on its public Web site
at http://www.tceq.state.tx.us/implementation/air/air-
mod/data/dfw1.html. In addition, modeling results were
reviewed and discussed at the Dallas/Fort Worth Photochemical
Modeling Technical Committee meetings. As described in
the EPA-reviewed DFW Modeling Protocol, this committee
"provides technical information where needed and oversees
and reviews all work performed in this project." "Project" in
this case refers to the work performed by the TCEQ contractor
Environ, Inc. The modeling protocol can also be found at the
above-referenced Web site.

APC, Devon, ExxonMobil, TIPRO, TPA, and XTO commented
that stepping outside the boundaries of a nonattainment area to
achieve compliance within that area should be an action of last
resort and was not justi�ed for the East Texas Combustion rule.
APC, Devon, ExxonMobil, TIPRO, and TPA added that the com-
mission relied upon air transport modeling to demonstrate the
effectiveness of this rule. EPA authorized states to substitute
controls from outside the nonattainment area within 100 kilome-
ters for VOC and 200 kilometers for NO

X
if the reductions outside

the nonattainment area are shown to be bene�cial toward reduc-
ing ozone in the nonattainment area and the reductions meet the
standard tests of creditability (permanent, enforceable, surplus,
and quanti�able). However, TPA asserted that the commission’s
ability to demonstrate that these emission reductions are bene�-
cial toward reducing ozone in the nonattainment area is impaired
due to the prevailing wind patterns and the inaccuracies in the
engine data used in the photochemical modeling performed in
support of the rule.

The commission disagrees with the commenter and believes the
conclusions provided in Appendix G, DFW Conceptual Model,
Chapter 3, Wind Meteorology and Ozone Levels, provide a thor-
ough analysis of wind patterns that support the bene�t of reduc-
tions realized for the East Texas Combustion rule.

APC, Devon, ExxonMobil, TIPRO, and TPA commented that the
commission’s justi�cation for the East Texas Combustion rule
based upon bene�ts to the Tyler-Longview area is arbitrary and
capricious and not supported by any evidence in this rulemaking
record. The commenters added that the Northeast Texas Early
Action Compact (NETEAC) Area, which includes the Cities of
Tyler and Longview, is mentioned in the preamble for this pro-
posed rule as partial justi�cation for the East Texas Combustion
Rule. However, the Tyler-Longview area is not the area of con-
cern for this rulemaking and many of the 39 counties designated
as the East Texas affected counties are not anywhere near the
geographic area of the NETEAC. The commenters stated that
reliance on the Tyler-Longview area could not be used as justi�-

cation for the East Texas Combustion rule, which is promulgated
to aide the Dallas-Fort Worth eight-hour ozone nonattainment
area to meet attainment. No modeling was performed to deter-
mine the impact of regional reductions from these sources on the
formation of ground level ozone in the NETEAC area. If the goal
of the East Texas Combustion rule is to keep the Tyler-Longview
area in attainment, then the commenters suggested the controls
should be voluntary.

The commission has not used the potential bene�ts to the Tyler-
Longview area as a justi�cation for the East Texas Combustion
rulemaking. The commission only noted the potential bene�ts to
that area in the proposal preamble as published in the Decem-
ber 29, 2006, issue of the Texas Register (31 TexReg 10544)
as an anecdotal comment regarding potential additional bene�ts
associated with the rule.

Inventory

APC, Devon, ExxonMobil, PVOG, TIPRO, TPA, TXOGA, and
XTO commented the universe of impacted engines is likely much
higher than the commission has estimated, and that the com-
mission does not have a reliable inventory of engines impacted
by the rule. APC, Devon, ExxonMobil, TIPRO, and TPA com-
mented the commission staff used an out-dated emissions in-
ventory from 1999 to estimate emissions from engines in the
39-county region, and that use of the 1999 emissions inventory
would not generate an accurate count of engines in the region as
only engines at major sources were required to �le these emis-
sions inventory reports. However, the proposed rule would ap-
ply to both point source and area source engines. PVOG com-
mented that a more accurate representation of stationary gas
�red engines needs to be determined so the actual economical
impact this proposal will incur on industry will be known.

APC, Devon, ExxonMobil, TIPRO, TPA, and TXOGA com-
mented that, based on a TPA survey of only 11 companies,
1,055 engines were identi�ed that would be subject to the
rulemaking; 729 of which would require controls or replace-
ment. In addition, the commenters indicated the 37 tpd NO

X

reductions the commission is seeking is low. TPA estimated
that reductions from just the engines surveyed will generate 53
tpd of NO

X
reductions. An additional 17 tpd of NO

X
reductions

that were not included in the commission’s modeling would
bring the total to 70 tpd, 33 tpd above the level of reductions
the commission indicates is needed to demonstrate attainment
in the Dallas-Fort Worth eight-hour ozone nonattainment area.
TPA states this rule imposes overly broad and strict emission
speci�cations that will generate reductions far beyond what
is considered reasonable for the Dallas-Fort Worth eight-hour
ozone nonattainment area to reach attainment.

The commission did not indicate that the 37 tpd of NO
X
reductions

from the stationary gas-�red engines in East Texas Combustion
counties was a speci�c target of reductions. Original estimates
of the rule as proposed indicate that 37 tpd were the possible
reductions that might be realized by implementation of the rule.
The commission also acknowledges that some of the engines
impacted by this rule are not included in the point source inven-
tory and agrees that additional reductions would be realized un-
der the proposed rulemaking than were originally estimated be-
cause of the uncertainty of the population. For the point source
inventory, the 1999 inventory year was used to perform the initial
estimates of engines and potential reductions. HARC H40 was
used to estimate the number of area source engines as well as
the potential reductions from these engines. For the �nal mod-
eling analysis, the commission used the 2000 point source in-
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ventory. This change has resulted in a better matching of point
source inventory for the engines subject to the rule. Reductions
from well-head compressors subject to the rule are estimated
based on 2000 data from HARC Project H68, a follow-up project
to H40. Project H68 provided better activity data for well-head
compressors than H40 as well as included well-head compres-
sors greater than 500 hp, allowing the commission to obtain a
better estimate of the potential reductions from the East Texas
Combustion rule. The data from H68 indicates that well-head
compressors represent a greater portion of the area source NO

X

emissions from stationary gas-�red engines than originally esti-
mated, thereby increasing the potential reduction from regulating
these engines. The changes discussed elsewhere in this pream-
ble regarding lean-burn engines, county applicability, and engine
size for exemption will signi�cantly decrease the number of en-
gines impacted by this rulemaking.

APC, Devon, ExxonMobil, TIPRO, and TPA commented that the
1999 emissions inventory does not represent emissions reduc-
tions achieved by owners and operators of engines in East Texas
since 1999; therefore, the emissions levels represented by en-
gines that were included in the emissions inventory were over-
estimated. The commenters added that the formerly grandfa-
thered engines have seen reductions from engines under other
programs, such as the PFPs or VERP. The commenters asserted
that taking these reductions into account may render the East
Texas Combustion rulemaking unnecessary. TIPRO expressed
doubt that the actual reductions would be achievable under this
proposal and did not justify the burden of implementation. Fur-
thermore, TIPRO indicated that the reductions may already have
been achieved by previously adopted measures during the com-
pliance time period.

The commission does not disagree that some reductions have
occurred from stationary gas-�red engines in the East Texas
area. An analysis of the 2000 and 2003 emissions inventory
indicates that overall NO

X
emissions from stationary gas-�red

engines in the 39 counties included in the proposal have de-
creased approximately 9 tpd or about 17%. While these potential
reductions from some engines over this time might provide some
bene�t to the Dallas-Fort Worth eight-hour ozone nonattainment
area, addition reductions are still necessary to help the nonat-
tainment area reach the NAAQS. In addition, while there appears
to have been an overall reduction, over 90% of this decrease
occurred in just six counties and 13 of the counties actually in-
creased NO

X
emissions over the same time period. Therefore,

the commission has no assurance that the overall trend will con-
tinue. The NO

X
reductions under the adopted rule are achievable

and reasonable and will bene�t the Dallas-Fort Worth eight-hour
ozone nonattainment area.

APC, Devon, ExxonMobil, TIPRO, and TPA questioned how the
commission identi�ed the location of each engine represented
in the model and added that the location and proximity of an
engine to the Dallas-Fort Worth eight-hour ozone nonattainment
area are relevant factors in determining if the reductions actually
bene�t the Dallas-Fort Worth eight-hour ozone nonattainment
area.

Engines in the commission’s point source emissions inventory
are located based on the information provided by the regulated
entity associated with those engines. Reductions estimated from
engines not in the point source inventory, i.e., area sources, were
located based on information contained in HARC study report
H40. H40 and the follow-up report, H68, evaluated activity and
emissions from gas-�red well-head compressors in East Texas.

While the commission recognizes that well-head compressors
only represent a portion of the gas-�red engines in East Texas
that are not included in the point source inventory, the estimates
from H40 and H68 provide some documented basis for estimat-
ing reductions. As pointed out by a number of commenters to
this rulemaking, the number of area source gas-�red engines
may be more than estimated by the commission. Thus, the im-
pact of gas-�red engines in the East Texas Combustion rule, as
well as the bene�t of reductions from these engines, is potentially
underestimated and conservative. The commission agrees that
location and proximity of reductions is important in evaluating
the bene�t to the nonattainment area; however, the commission
disagrees that this evaluation should be on an engine-by-engine
basis. The bene�t of the East Texas Combustion rule is based
on the overall reductions achieved through applying the rule to
regions with many engines that impact the nonattainment area.

Lean-Burn Engine Technical Feasibility and Economic Impact

APC, Devon, ExxonMobil, TIPRO, and TPA commented that
the cost of compliance with the East Texas Combustion Rule is
exceedingly high and unreasonable. The commenters stated
the commission staff cost estimates are much less than the TPA
survey estimates, primarily because many engines would have
to be replaced. Commenters estimated replacement engine
costs of approximately $116 million and costs of controls of
approximately $19 million and a combined cost of compliance
of $135 million, without including testing costs. Assuming a
0.3 ppb reduction in ozone in the Dallas-Fort Worth eight-hour
ozone nonattainment area, the cost of compliance based upon
these numbers would be $45 million per 0.1 ppb. Based upon
this data, the cost-effectiveness for lean-burn engines is in
the range of $28,958/ton. As these companies represent only
a subset of the total number of engines and operators in the
39-county region, if a 50% factor were applied to account for all
engines in the area, the total cost of compliance would be over
$200 million.

APC, Devon, Eastman, ExxonMobil, TIPRO, TPA, TXOGA and
Westlake commented that the control technology necessary to
meet the emission speci�cations for the East Texas Combustion
Rules is not technically feasible for lean-burn engines. Com-
menters asserted that controlling lean-burn engines with NSCR
in conjunction with an EGR kit was not viable or proven, es-
pecially on large bore, slow speed engines. Commenters cited
multiple engine manufacturers that stated EGR could not be ap-
plied to the lean-burn engines located at their facilities. APC,
Devon, ExxonMobil, TIPRO, and TPA commented that EGR is
an untested and unproven technology in oil and gas applications
as discussed in the Engine Manufacturer’s Association position
paper of August 2004 entitled "The Use of Exhaust Gas Re-
circulation (EGR) Systems in Stationary Natural Gas Engines."
Westlake added that representatives from manufacturers have
all communicated to Westlake that EGR technology is technically
infeasible with Westlake’s engines, and that EGR is only appli-
cable for lean-burn diesel engines. Both Eastman and Westlake
commented that a number of the lean-burn engines located at
their facilities were GMX-type engines and that Low Emission
Combustion (LEC) modi�cations on GMX-type engines would be
unprecedented.

Eastman and Westlake suggested the commission reevaluate
inclusion of lean-burn engines in the East Texas Combustion
Rules because the actual cost of compliance far exceeds the
cost estimates provided by the commission. Eastman and West-
lake cited that multiple engine manufacturers have examined
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their two-cycle lean-burn engines and have quoted cost �gures
of approximately $1 million per engine for clean/lean-burn
technology or replacement with electric motors. Westlake
commented that this would result in a total cost of $17 million for
just their 17 engines as compared to the commission’s estimate
of $20.5 million to $81.3 million for all 297 lean-burn engines in
the Northeast Texas area. The commenters asserted that the
actual cost to control NO

X
emissions from two-cycle lean-burn

engines is in the range of $10,000 per ton of NO
X

reduced, far
exceeding the commission’s estimated cost per ton.

Westlake commented that due to the high cost of retro�tting
and/or replacing existing engines, it is very likely that some of
the eight reactor lines at their Polyethylene No. 1 facility at the
Longview plant would be shut down if the East Texas Combus-
tion Rule is implemented as proposed. Shutting down a portion
of the eight reactor lines would result in the loss of jobs, both
directly and indirectly. Westlake commented that the Polyeth-
ylene No. 1 facility employs approximately 100 people directly
and the facility feeds product to two other operating areas on the
Longview site that employ an additional 75 people. Westlake
added that the majority of the emissions in this area result from
operation of the four-cycle engines, which could be converted
more economically.

Eastman and Westlake also commented that using SCR to con-
trol NO

X
emissions from lean-burn, large-bore, slow-speed en-

gines was impractical due to space constraints, marginal ex-
haust gas temperatures, short catalyst life on two-cycle engines,
and the fact that no engine manufacturers will guarantee the
performance of the SCR systems. In addition, the commenters
added that in a June 11, 2003, Northeast Texas Air Care (NE-
TAC) report it states that ". . .retro�t with SCR equipment is
not recommended as the 2-cycle design results in much higher
contaminant concentrations in the exhaust, which leads to rapid
destruction of the catalyst." Eastman and Westlake commented
that because EGR with NSCR as well as SCR are not viable op-
tions for Eastman’s and Westlake’s lean-burn engines, the only
alternatives are clean/lean-burn units or replacement with elec-
tric motors. The commenters stated that this would be much
more expensive than the estimates provided by the commission.

EMA commented that the only viable technology to reduce NO
X

emissions from existing lean-burn engines is to add an SCR af-
ter-treatment system. EMA stated that such retro�t systems are
expensive and signi�cantly affect the capital and operating costs
of the system, and in many cases, the addition of an after-treat-
ment system will likely make operation of the engine uneconom-
ical. EMA further stated that the commission should not require
existing engines to retro�t with SCR and should provide an ex-
emption for lean-burn engines placed in service before June
2007.

J-W Gathering expressed concern about the cost of comply-
ing with the East Texas Combustion emission speci�cations in
§117.3310 since meeting these emission speci�cations would
require all of their lean-burn engines to be replaced with rich-burn
engines with catalysts or require the use of electric compres-
sors. TIPRO stated that numerous operators who already use
lean-burn engines would have no option but to fully replace them.

PVOG stated the commission did not give proper consideration
in the proposal to the cost of or time necessary to retro�t all
lean-burn engines affected by the East Texas Combustion Rules.
PVOG recommends a grandfathered or tiered program to assist
industry in meeting the 2.00 g/hp-hr for lean-burn engines placed
into service before June 1, 2007, or that the commission con-

sider revising the East Texas Combustion Rules such that the
NO

X
emission limit of 2.0 g/hp-hr would only apply to new en-

gines.

APC, Devon, ExxonMobil, TIPRO, and TPA commented that
electri�cation is not an option to replace many if not most of
the engines in the 39-county region identi�ed in this rule. These
counties are, for the most part, relatively rural counties. It is not
possible to consider electric driven engines in these areas be-
cause there is no nearby power supply that is large enough to
support these engines. The power supply is simply not present
in most of these areas and electri�cation is not an option.

APC, Devon, ExxonMobil, TIPRO, TPA, TXOGA, and XTO all
commented that applying controls to small engines is unreliable
and unproven. XTO commented that over 80 of their two-cycle
lean-burn engines less than 100 hp would have to be replaced to
meet the proposed rule because the engines could not be retro-
�tted to meet the standard. As noted elsewhere in this preamble,
the commenters suggested engines less than 240 hp should be
exempt from the rule.

TIPRO stated that many small engines are usually located in iso-
lated unstaffed sites where electri�cation is not feasible. TIPRO
stated that the staf�ng requirements for small operations would
be infeasible. TIPRO stated that NSCR is unreliable on engines
that do not have constant loads. For most of these engines,
no reliable, let alone cost-effective method for compliance exists
and producers will have to make a business decision whether
to continue operating in the area. TIPRO states that many busi-
nesses will be forced to shut down or cut back production given
that situation.

J-W Power expressed concern that the NO
X

emission speci�-
cations in the East Texas Combustion rules are unattainable
for some existing units and even some new units with the lat-
est lean-burn technology. J-W Power commented that although
some lean-burn engines can meet 0.5 g/hp-hr NO

X
emission limit

with the proper fuel speci�cations, such as the Caterpillar model
3600 line, which are greater than 1,700 hp engines. However,
these engines cannot be used in rental compression �eets due
to the engine size, portability issues, and the inability of the pro-
ducers to assemble large quantities of gas that require this much
horsepower. J-W Power noted that the new lean-burn engines
that they expect to receive by June 2007 will only meet NO

X
emis-

sion speci�cations of 1.5 g/hp-hr. J-W Power also stated that
using SCR or ammonia urea systems for the after-treatment of
lean-burn engine exhaust is only economical for large sites and
estimated that the cost of using SCR on a 500-1675 hp lean-burn
engine is $100,000 for the SCR system and $5,000-$7,000 per
month in supplies and maintenance costs.

In addition, J-W Power commented that an internal audit re-
vealed 119 lean-burn engines within the 39-county area, most
above 200 hp. While many of these engines meet the 2.0 g/hp-hr
standard, J-W Power commented that it would not meet the 1.5
g/hp-hr standard if the engines were moved and it would not be
cost-effective to control these engines further. J-W Power in-
dicated that SCR was not a solution for well-head and natural
gas gathering compressors and that lean-burn conversion kits
will only reduce NO

X
emissions to 5.0 g/hp-hr. Furthermore, the

manufacturer could take up to 2 to 2.5 years to develop and pro-
vide kits. J-W Power suggested the commission consider the
consequences of forcing industries to replace the lean-burn tech-
nology with rich-burn units because the potential to emit is ten
times greater for an out-of-compliance rich-burn engine than for
an out-of-compliance lean-burn engine.
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J-W Power recommended that all four-cycle four-stroke
lean-burn engines manufactured before June 1, 2007, meet
NO

X
emission speci�cations of 2.0 g/hp-hr, and that all four-cycle

four-stroke lean-burn engines installed after January 1, 2008,
meet NO

X
emission speci�cations of 1.5 g/hp-hr. Two-cycle

two-stroke lean-burn engines manufactured before June 1,
2007, should be required to meet 5 g/hp-hr, and two-cycle
two-stroke lean-burn engines manufactured after that date
should be required to meet 2.0 g/hp-hr. The commenter further
recommended that engines manufactured and installed after
July 1, 2010, should be required to meet 1.0 g/hp-hr NO

X
,

consistent with the proposed NSPS regulations. J-W Power
also recommended these changes for the rules applicable to
the Dallas-Fort Worth eight-hour ozone nonattainment area.

TIPRO stated the cost of compliance presents an undue bur-
den and economic hardship on small businesses covered by the
proposal. The estimated costs of replacing small engines range
from a few hundred thousand dollars to the tens of millions, an
extraordinary burden in proportion to budgets for their small op-
erators. The commenter stated the compliance costs will likely
force many operators to shut-in production across the region,
resulting in a loss of severance tax collections at the state and
loss of ad valorem taxes at the local level. TIPRO added that
some estimates placed the total cost of the proposed rule at
$67,000,000 per one-tenth of a ppb reduction. EOG and XTO
commented that the cost of the proposed regulations has been
greatly under-estimated by the commission.

EMA and ExxonMobil recommended that the commission adopt
the emissions standards for stationary-ignited engines proposed
by the EPA in the NSPS regulation. EMA recommended the
commission harmonize emissions standards for new engines
with the NSPS standards and that this change would provide
the most ef�cient and economical means of assuring emissions
reductions from stationary engines. The NO

X
limit for both new

rich- and lean-burn engines in the NSPS initially is expected to be
2.0 g/hp-hr beginning with new engines in July 2007 with a step
down to 1.0 g/hp-hr by July 2010. EMA recommended that the
commission consider establishing different emission standards
for existing and new rich-burn engines and the new rich-burn
engines standards should be set at the same level as the fed-
eral NSPS standards.

Based on the numerous adverse comments received regarding
gas-�red lean-burn engines, the commission has decided not to
include lean-burn engines in the adopted East Texas Combus-
tion rule. The commission estimates that exemption of lean-burn
engines will greatly reduce the cost of the East Texas Com-
bustion rule and address commenters’ concerns regarding eco-
nomic impact. The commission may consider including lean-
burn engines in the rule at a later date, if necessary.

Rich-Burn Engine Technical Feasibility

J-W Power commented that an internal audit revealed 295 rich-
burn engines less than 500 hp producing 5,885 tpy of NO

X
, repre-

senting approximately 77% of all emissions from their �eet within
the 39-county area. If required to meet the 1.0 g/hp-hr standard,
J-W Power added that 5,045 tpy reductions in NO

X
would be

achieved, or approximately an 86% reduction. Based on their es-
timated cost of $400 per ton, J-W Power concluded that it is rea-
sonable to regulate the small rich-burn engines because these
engines represent the majority of emissions from engines, emis-
sion reduction systems for these engines are cost-effective, and
controlling these engines will have the least impact on natural
gas and electricity pricing to the consumer. J-W Power recom-

mended that all four-cycle four-stroke rich-burn engines installed
after January 1, 2008, meet NO

X
emission speci�cations of 0.5

g/hp-hr by March 1, 2009.

The commission agrees with the commenter that proposed con-
trols on small rich-burn engines are reasonable and cost-effec-
tive. Regarding J-W Power’s suggested change, the commis-
sion disagrees that all rich-burn engines installed after January 1,
2008, should be required to meet 0.5 g/hp-hr. As discussed else-
where in this preamble, the commission has exempted rich-burn
engines less than 240 hp. While some additional reductions
would be possible by requiring rich-burn engines from 240 hp to
499 hp to meet the more stringent 0.5 g/hp-hr standard, the com-
mission has determined that the 1.0 g/hp-hr NO

X
emission spec-

i�cation is more appropriate for this smaller size category con-
sidering the NO

X
emission rate from these engines and the ad-

ditional costs associated with meeting and maintaining the more
stringent speci�cation. No change has been made to the rule
based on this comment.

EOG indicated that most or all of their engines in the 50 to 500
hp range affected by the commission’s proposal would have to
be replaced with electric engines to meet the proposed standard.
EOG and XTO stated that the conversion of small rich-burn en-
gines to electricity would place an excessive load on rural electric
systems that could not be supported. Operations will incur ad-
ditional costs for purchase of electricity for these engines. APC
commented there are engine and compressor packages that do
not support the current technology for air-fuel ratio controllers
and/or catalytic converters therefore both the engine and com-
pressor would have to be replaced in order for the facility to
continue operating and meet the requirements of the proposed
rule. Faulconer commented that adding catalytic converters and
gas/air controllers to the compressors running in the affected
counties would be uneconomical and resources would be pre-
maturely abandoned because of the economic impact of the pro-
posed rules. XTO commented that most rich-burn engines less
than 500 hp are uncontrolled. XTO added that engines 240 - 500
hp could be retro�tted to meet the rules and that XTO’s rich-burn
engines over 500 hp already meet the requirements in the pro-
posed rule. However, XTO asserted that there is little histori-
cal data indicating the practical feasibility and reliability of NSCR
on rich-burn engines less than 300 hp. XTO also asserted that
NSCR has collateral ammonia emissions and that ammonia is
also a precursor to ozone formation.

The commission has decided to exempt rich-burn engines less
than 240 hp from the East Texas Combustion rule. As discussed
elsewhere, the commission is exempting these smaller rich-burn
engines due to the large number of engines that fall under this
size range. In addition, based on information provided by HARC
Project H68, the commission estimates that more reductions
from rich-burn well-head compressor engines will be realized
than originally estimated using HARC Project H40. Therefore,
the adopted rule will still result in substantial reductions from
rich-burn engines 240 hp and larger. The commission may
include rich-burn engines less than 240 hp in the East Texas
Combustion rule at a later time.

The commission disagrees with the commenters’ assertions that
rich-burn engines less than 300 hp cannot be retro�tted with
NSCR and that there is little data regarding the application of
NSCR to small rich-burn engines. Test results from a Decem-
ber 2005 Environ presentation on NO

X
emission controls for gas

compressor engines demonstrated effective NO
X

reductions to
0.5 g/hp-hr and less on rich-burn natural gas-�red engines from
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145 to 265 hp. A September 2000 EPA report, Stationary Re-
ciprocating Internal Combustion Engines- Updated Information
on NO

X
Emissions and Control Techniques, cited demonstrated

emissions test data for NSCR-equipped engines down to 25 hp
from three California local air pollution agencies. EPA’s 1993
Alternative Control Techniques Document- NO

X
Emissions from

Stationary Reciprocating Internal Combustion Engines provided
NSCR-equipped rich-burn engine data down to 80 hp.

Regarding XTO’s comment about ammonia emissions from
NSCR, NSCR does not require ammonia or urea injection to
reduce NO

X
emissions; therefore, there would be no risk of

increased ammonia emissions from the application of NSCR
to rich-burn engines. In addition, while ammonia can result in
increased particulate emissions, ammonia is not classi�ed as
an ozone precursor.

Monitoring, Testing, Recordkeeping, and Reporting Require-
ments

EPA suggested adding the word "calibrated" to §117.3335(d)(5),
revising the provision to read ". . .the CEMS or PEMS must be
installed, calibrated, and operational before conducting testing
under this subsection."

The commission does not consider the suggested change nec-
essary. The second sentence of §117.3335(d)(5) makes clear
that veri�cation of operational status includes, at a minimum,
completion of initial monitor certi�cation and the manufacturer’s
written requirements or recommendations for installation, oper-
ation, and calibration of the device. No change has been made
to the rule based on this comment.

APC, Devon, ExxonMobil, TIPRO, and TPA commented that the
proposed rulemaking also imposes signi�cant testing require-
ments. The commenters expected the cost of testing to be in
the range of $3,600 per engine, far higher than the commission’s
estimates.

The commission does not consider the testing requirements to
be a �nancial burden. The testing requirements in the rule are
necessary to ensure that sources are in compliance with the
emission limitations and that planned reductions have actually
been achieved. Initial testing costs for engines subject to the
East Texas Combustion rule were estimated at $3,000 per en-
gine. The commission does not consider the difference between
$3,000 and $3,600 to be signi�cant; however, the commission’s
estimate takes into consideration that the rule allows owners
or operators of natural gas-�re engines to use ASTM Method
D6522-00 as an alternative to the EPA methods. Because the
ASTM method allows the use of portable analyzers, the commis-
sion estimated that use of this method would result in some sav-
ings due to potentially decreased manpower, equipment setup
time, and other testing costs as a result of the using portable an-
alyzers. Based on commission estimates and discussions with
testing contractors, the use of ASTM D6522-00 might result in
20 - 30% savings in testing costs as compared to EPA reference
method testing.

APC, Devon, ExxonMobil, TIPRO, and TXOGA commented that
the averaging time requirements in §117.3310(b) and testing re-
quirements in §117.8000 for three one-hour runs were unnec-
essary and could potentially interfere with the ability to perform
testing within 60 days. The commenters suggested removing
the requirements or modifying the provision to mirror §116.512
to specify that the averaging time for initial and biennial compli-
ance must be according to EPA Method 7E or 20. Commenters
also expressed concern that the provision in §117.3310(b) might

be interpreted to apply to quarterly testing with a portable ana-
lyzer.

The commission disagrees with the commenter’s assertion that
three one-hour test runs are not necessary and could interfere
with performing testing within 60 days. Testing over an extended
period of time is necessary to ensure a proper average emis-
sion is determined. Extremely short testing periods could re-
sult in over or under-estimated emissions and potentially repre-
sent inaccurate compliance status. EPA Methods 7E and 20 do
not specify an averaging time; therefore, the commenter’s sug-
gested change would only create uncertainty in the averaging
time for compliance with the emission limitations and potentially
result in inequitable enforcement of standards. The provision in
§117.3310(b), which speci�es the averaging time for compliance
with the emission speci�cations in §117.3310(a) are on a block
one-hour average basis, does not apply to the quarterly testing
required under §117.3330(b)(3) and §117.8140(b) because the
quarterly testing is not a demonstration of compliance with the
emission speci�cation. The quarterly checks for proper oper-
ation under §117.8140(b) are qualitative checks not designed
to demonstrate compliance or noncompliance with the emission
speci�cations. Data from quarterly checks that indicates poten-
tial noncompliance should be investigated by the owner or oper-
ator and, if necessary, followed up by retesting using compliance
methods as speci�ed in §117.3335(d)(7).

APC, Devon, ExxonMobil, TIPRO, TPA, and TXOGA suggested
that the monitoring and testing requirements for the East Texas
Combustion rule should be located in that subchapter and not
referenced in rules applicable to sources within the nonattain-
ment counties.

The commission disagrees with the commenters. The testing,
monitoring, and reporting requirements in Subchapter G were
taken from rule sections of the previous format that were fre-
quently cross-referenced by other parts rather than repeating the
same requirements in different divisions and subchapters. While
the reformatting has increased clarity and readability of the rule
by creating regionally based divisions, this has also resulted in
some duplication of rule language. The commission decided to
move the testing, monitoring, and reporting requirements that
were most commonly cross-referenced to a general location,
Subchapter G, and reference the requirement when necessary
to help minimize rule language duplication. No change has been
made to the rule based on this comment.

APC, Devon, ExxonMobil, TIPRO, TPA, and TXOGA com-
mented that CEMS and PEMS are not required by the East
Texas Combustion rule, yet the testing provisions refer to CEMS
and PEMS. The commenters suggested that the rule language
in §117.3335 needed clari�cation so that it is clear that these
rules do not require CEMS or PEMS, but if CEMS or PEMS are
used, certain conditions must be met.

The commenters have correctly interpreted that the rules do not
require CEMS or PEMS, and the rules already specify that if the
owner or operator elects to install CEMS or PEMS, the CEMS or
PEMS must meet certain requirements. Therefore, no change
to the rule is necessary.

APC, Devon, ExxonMobil, TIPRO, TPA, and TXOGA com-
mented that engines currently on a New Source Review (NSR)
test schedule should be allowed to remain on the existing
schedule rather than adjust to meet a new uniform schedule
imposed by these rules. The commenters suggested that
monitoring of these engines should only be required during
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the second and third calendar quarters as this time of the year
re�ects the ozone formation season. APC, Devon, ExxonMobil,
TIPRO, and TXOGA also added that engines less than 500
hp should not be subject to the quarterly testing requirement.
APC, Devon, ExxonMobil, TIPRO, and TXOGA commented that
engines less than 500 hp should only have to be tested with a
portable analyzer because many of these engines are located
at remote locations that may not be accessible to normal testing
trailers equipped for performing EPA Method 7E. The com-
menters suggested that either the East Texas Combustion rule
be modi�ed or the testing provisions in §117.8000 be modi�ed
to re�ect these changes speci�c to the East Texas Combustion
rule.

The commission disagrees with the commenters’ suggested
change regarding NSR test schedules. There is signi�cant
variability in NSR test schedules and some of the schedules
may not be suitable for the purposes of this rulemaking. There-
fore, the commission declines to make the suggested change.
Regarding the commenters’ suggested changes to quarterly
testing, the commission disagrees that quarterly checks are not
necessary on engines less than 500 hp. While not a demon-
stration of compliance, the requirement for quarterly testing is
necessary to ensure proper operation for engines that are sub-
ject to the emission limitations of the rule. The quarterly testing
will indicate potential problems with engine operation or NO

X

control system that might not otherwise be detected until the
next biennial test. Because the emission speci�cations apply all
year and not just in ozone season, the commenters’ suggestion
to only perform quarterly checks during the second and third
quarters would not satisfy the intent for the quarterly checks.
Regarding the comments about using portable analyzers for
engines less than 500 hp, the commission already provided this
as an option under the rule. Owners or operators are allowed
to use ASTM D6522-00 as an alternative for testing natural-gas
�red engines under §117.3335(d)(3). No change has been
made to the rule based on these comments.

APC, Devon, ExxonMobil, TIPRO, and TXOGA commented that
the title reference to §117.3310 in §117.3335 was a misnomer
because the 39-county area represents attainment areas and
should simply be compliance demonstration.

The commission disagrees with the commenter that the sec-
tion title for §117.3310 should be changed. The section title re-
�ects the overall purpose of the rule, which is to assist the Dal-
las-Fort Worth eight-hour ozone nonattainment area achieve the
NAAQS. No change has been made to the rule based on this
comment.

APC, Devon, ExxonMobil, TIPRO, and TXOGA requested clar-
i�cation whether the testing in §117.3335(d)(1) refers to initial,
biennial, or quarterly testing.

The testing requirement under §117.3335(d)(1) only applies to
initial and biennial testing. The quarterly testing requirement is
under §117.3330(b)(3) and by reference §117.8140(b).

APC, Devon, ExxonMobil, TIPRO, and TXOGA commented that
the retesting requirement §117.3335(d)(7)(A) is inconsistent
with §106.512 which requires retesting within seven days of
maintenance or modi�cation that may increase emissions.
The commenter also indicated that the rule was inconsistent
with §106.512 and §117.8140(b), which state that a portable
analyzer or stain tube is suf�cient to demonstrate compliance.
TXOGA requested that §117.3335(d)(7)(A) be modi�ed to be
consistent with §106.512 and §117.8140 because it was not

cost-effective or practical to require Method 7E or 20 testing for
these types of situations.

Although the commenters expressed interest in imposing a
seven-day retesting requirement to be consistent with §106.512,
the commission does not consider it appropriate to impose this
short time frame on other regulated entities that may have
considered the sixty days to be more appropriate.

Recordkeeping

Eastman, PVOG, and Westlake commented that the East Texas
Combustion Rules impose additional recordkeeping, monitor-
ing, and reporting requirements that will result in additional man-
power and administrative costs and create an economic hard-
ship to industry. PVOG stated that all affected engines in the
affected counties, whether they are required to limit emission
controls or not, would be subject to testing, which is estimated
to cost $10.5 million within the �ve years. PVOG further com-
mented that a monetary value has not been calculated for the
proposed additional recordkeeping requirements, it can be as-
sumed that the additional cost to industry will be high based on
all of the certi�cations and maintenance proposed for a previ-
ously unregulated area.

The commission disagrees with the commenters that the record-
keeping costs are an economic hardship. The rules do not spec-
ify the format in which records must be maintained. Therefore,
regulated entities can maintain records in electronic or paper
format. Additionally, costs associated with maintaining minimal
recordkeeping to satisfy the rule requirements are inconsequen-
tial compared to all other costs associated with this rule. No
change has been made to the rule based on this comment.

APC, Devon, ExxonMobil, TIPRO, and TXOGA commented that
engines subject to the East Texas Combustion rule should not
have to meet the report content requirements of §117.8010, and
suggested adding a provision to §117.8010 that exempted en-
gines subject to §117.3310 from those requirements.

The report content requirements of §117.8010 are necessary for
commission investigators and emission evaluators to ensure that
proper procedures have been followed during compliance test-
ing. Therefore, the commission declines to make the suggested
change.

APC, Devon, ExxonMobil, TIPRO, TPA, and TXOGA com-
mented that the recordkeeping and reporting requirements are
onerous and should be modi�ed. The commenters suggested
the record retention should be for two years and that it would be
suf�cient to keep the results on the periodic test and quarterly
monitoring on site rather than �ling them with the commission.
APC, Devon, ExxonMobil, TIPRO, and TXOGA commented
that the regional of�ces would be inundated with over 1,000 test
reports per quarter.

The commission disagrees with the commenters. The �ve-year
record retention requirement is consistent with similar Chapter
117 rules and is necessary for investigators to assess compli-
ance with the rule, especially considering the biennial periodic
testing requirements. Regarding the commenters’ assertion
that regional of�ces would be inundated with over 1,000 test
reports per quarter, the commenters have misinterpreted the
reporting requirements of §117.3345(c). The results of the
quarterly testing must be kept on site to satisfy the recordkeep-
ing requirements of §117.3345(a). However, as speci�ed in
§117.3345(c), test reports are only required to be submitted
for testing conducted under §117.3335, excluding the ammo-
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nia testing. The quarterly testing requirement for engines is
cited under §117.3330(b)(3). Therefore, the quarterly tests
are not subject to the reporting requirements of §117.3345(c).
However, the commission has revised §117.3345(c) to specify
that testing conducted under §117.3330(b)(3) is subject to the
reporting requirements of §117.3345(c) to clarify this intent
and avoid potential confusion with the reporting requirements.
The commission disagrees with the commenters’ suggestion
to not require reports for periodic testing. The periodic testing
under §117.3335(d)(7) and §117.8140(a) is performed on a
biennial basis or every 15,000 hours of operation. Review of
these periodic test reports is necessary to ensure on-going
compliance with the rule and does not place an undue burden
on commission staff or the regulated community.

COMPLIANCE SCHEDULES

Major Sources

Acme and AMT requested that, if the commission determines
not to modify the proposed regulations for major source brick
and ceramic kilns as requested by the commenters, the com-
pliance date be delayed from March 1, 2009. The commenters
asserted that further research and development was necessary
before controls could be applied to brick and ceramic kilns. Due
to the possibility that the EPA could delay the Dallas-Fort Worth
eight-hour ozone nonattainment area deadline to 2013, Acme
and AMT suggested a compliance date of the latter of March 1,
2012, or the date EPA formally approves the Dallas-Fort Worth
eight-hour ozone attainment demonstration SIP.

The commission agrees that some additional time will be nec-
essary for some sources to comply with the requirements of the
adopted rule. However, the current attainment date for the Dal-
las-Fort Worth eight-hour ozone nonattainment area is June 15,
2010. Controls must be implemented prior to the attainment
date to bene�t the area in reaching the NAAQS. As discussed
elsewhere in this preamble, the compliance schedule for major
sources in §117.9030 has been revised to provide some sources
additional time by extending the compliance date to March 1,
2010. Brick and ceramic kilns are included in those source cat-
egories that will have until March 1, 2010.

Cement Kilns

Holcim stated that the March 1, 2009, compliance date is un-
achievable unless the source cap is modi�ed or other compli-
ance options, such as SNCR, are provided. PCA and TXI as-
serted that the proposed compliance date of March 1, 2009, is
infeasible, unless the source cap is changed to enable SNCR
and exceptions are made in the case of a contested case hear-
ing, technical infeasibility, or severe economic hardship.

While a contested case hearing is unlikely in the case of the ce-
ment kilns subject to this rulemaking due to the nature of the
controls likely to be used, the commission agrees that the pos-
sibility of a contested case hearing exists. The commission has
revised the compliance schedule in §117.9320(c) to include a
provision that extends the compliance date until March 1, 2010.
This provision can only be triggered if a contested case hearing
is granted as a direct result of a permit application necessary for
compliance with the source cap in §117.3123 and only extends
the compliance date for the site affected by the contested case
hearing. In addition, the compliance date is not extended if the
contested case hearing is granted at the request of the owner or
operator of the affected portland cement kiln or any third party
af�liated with the owner or operator. The commission disagrees
with the suggestion that exceptions should be provided based

on technical feasibility or economic hardship. As discussed else-
where in this preamble, the level of control for the adopted source
cap approach has been determined to be technically and eco-
nomically feasible. Furthermore, providing such compliance ex-
ceptions would endanger EPA approvability of the Dallas-Fort
Worth eight-hour ozone attainment demonstration SIP.

Downwinders stated that March 2009 is an arbitrary deadline and
that EPA would probably allow more time if SCR pilot testing
results looked promising.

Regarding the March 2009 compliance deadline, while the com-
mission agrees that EPA may have some �exibility regarding the
requirement to have controls installed at the beginning of the
ozone season immediately prior to the attainment date, controls
must still be implemented in time to help advance attainment by
the attainment date of June 15, 2010. The goal of this is rule-
making to achieve NO

X
reductions necessary for the Dallas-Fort

Worth eight-hour ozone nonattainment area to demonstrate at-
tainment with the NAAQS. The commission does not agree that it
would be appropriate to delay reductions that could be achieved
by the attainment date based on the possibility of more reduc-
tions after the attainment date.

East Texas Combustion

APC, Eastman, EOG, J-W Gathering, PVOG, TIPRO, TPA, TX-
OGA, Westlake, and XTO commented that the proposed East
Texas Combustion rule has an unrealistic compliance deadline.
Commenters indicated that much of the regulated community
would not be able to comply with the March 1, 2009, compliance
deadline because it does not provide suf�cient time for compa-
nies to engineer, budget, order, install control technology, and
perform testing. Possible permitting requirements may be nec-
essary that could cause further time delays. Commenters also
indicated that although the installation timeline is not generally
very lengthy, with the increase in demand driven by this rule,
manufacturers of this equipment will be stretched to meet or-
ders in time for industry-wide compliance. In addition to the time
needed for implementing controls on existing engines, the com-
menters indicated that the current backlog for new engines and
increased demand resulting from this rule would delay replace-
ment of affected engines that could not be retro�tted to meet the
emission standards.

APC and PVOG suggested allowing staggered compliance
dates which could possibly be more feasible to obtain compli-
ance. In addition, TPA members are �nding that not only the
engine, but the compressor may also have to be replaced as an
engine may not be available that will �t the existing compressor,
thus further complicating the ability to meet the compliance
deadline. TPA further commented that the availability of con-
trols for smaller rich-burn engines is unknown, particularly for
engines of less than 240 hp.

The commission agrees that additional time will be necessary for
sources to comply with the East Texas Combustion rule. There-
fore, the compliance schedule in §117.9340 is revised to specify
that owners or operators must comply with the requirement of
the rule as soon as practicable but no later than March 1, 2010.
Because the adopted East Texas Combustion rule only applies
to rich-burn engines 240 hp and greater, the additional year is
suf�cient to allow owners and operators time to install controls
as necessary and comply with all other requirements of the rule.

Eastman, TPA, and Westlake commented that it may be unrea-
sonable to require emission testing within 60 days of the compli-
ance date, after controls are installed, or replacement of engines
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since there are a limited number of testing companies available
to perform these tests. TPA added that the increase in the num-
ber of tests that must be performed to meet this rule in a col-
lapsed time frame will create a dramatic strain on the existing
companies. TPA stated it may be virtually impossible to com-
plete all the tests required in this region by the regulatory dead-
line for these tests.

Regarding the commenters’ concerns with completing all test-
ing by the proposed compliance date, as discussed elsewhere
in this preamble, the commission has revised the compliance
schedule in §117.9340 to be March 1, 2010. In addition, re-
garding the comment about testing engines within 60 days of in-
stalling controls or replacement engines, the 60 day requirement
in §117.9340(b) only applies to engines that become subject to
the rule after March 1, 2010. Owners or operators should be able
to adequately identify these events prior to actually triggering
the provision. Therefore, the 60 days allowed in §117.9340(b)
after triggering the provision should be adequate. On newly in-
stalled engines, the owner or operator should identify those con-
trols necessary prior to installing the engine.

TXOGA suggested changes to §117.3310(a) or §117.9340(a) to
address a potential contradiction between the June 1, 2007, date
used in §117.3310(a) and the compliance date in §117.9340.
The commenter also requested that a provision be added to
§117.9340 that allowed the executive director to approve an
alternative compliance date for an engine that could not meet
the speci�ed compliance date. The provision would require the
owner or operator to submit a petition to the executive director
that included a justi�cation for an alternative compliance date.

The commission disagrees that there is a contradiction between
§117.3310(a) and §117.9340(a); however, because the adopted
rule does not apply to lean-burn engines, the date reference to
June 1, 2007, has been removed from the rule. In addition, the
suggested change of including a provision allowing owners or
operators to petition the executive director for an extended com-
pliance date would erode enforceability of the rule and could en-
danger EPA approvability. No change has been made to the rule
based on this comment.

TXOGA requested clari�cation that the provision in §117.9340(b)
only applies to new engines placed into service on or after March
1, 2009.

The commission disagrees with the commenter’s interpretation
of §117.9340(b). Section 117.9340(b) would apply to new en-
gines placed into service on or after March 1, 2010; however,
this provision would also apply to existing engines that lost ex-
emption status or otherwise became subject to the rule. As dis-
cussed elsewhere in this preamble, the commission has revised
the compliance date in §117.9340 to March 1, 2010.

SUBCHAPTER A. DEFINITIONS
30 TAC §117.10

STATUTORY AUTHORITY

The repeal is adopted under Texas Water Code, §5.102, con-
cerning General Powers, §5.103, concerning Rules, and §5.105,
concerning General Policy, which authorize the commission to
adopt rules necessary to carry out its powers and duties under
the Texas Water Code. In addition, the repeal is adopted un-
der Texas Health and Safety Code, §382.002, concerning Policy
and Purpose, which states the policy and purpose of the State of
Texas and the Texas Clean Air Act; §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the

authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.012, concerning State Air Control Plan, which requires
the commission to develop plans for protection of the state’s air;
§382.014, concerning Emission Inventory, which authorizes the
commission to require submission information relating to emis-
sions of air contaminants; §382.016, concerning Monitoring Re-
quirements; Examination of Records, which authorizes the com-
mission to prescribe requirements for owners or operators of
sources to make and maintain records of emissions measure-
ments; §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the Texas Clean Air Act; §382.021, concern-
ing Sampling Methods and Procedures, which authorizes the
commission to prescribe the sampling methods and procedures;
and §382.051(d), concerning Permitting Authority of Commis-
sion Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits under Chapter 382.

The repeal implements Texas Health and Safety Code,
§§382.002, 382.011, 382.012, 382.016, 382.021, and
382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702038
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER B. COMBUSTION AT MAJOR
SOURCES
DIVISION 1. UTILITY ELECTRIC
GENERATION IN OZONE NONATTAINMENT
AREAS
30 TAC §§117.101, 117.103, 117.105 - 117.111, 117.113 -
117.117, 117.119, 117.121

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.102, con-
cerning General Powers, §5.103, concerning Rules, and §5.105,
concerning General Policy, which authorize the commission to
adopt rules necessary to carry out its powers and duties under
the Texas Water Code. In addition, the repeals are adopted un-
der Texas Health and Safety Code, §382.002, concerning Policy
and Purpose, which states the policy and purpose of the State of
Texas and the Texas Clean Air Act; §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.012, concerning State Air Control Plan, which requires
the commission to develop plans for protection of the state’s air;
§382.014, concerning Emission Inventory, which authorizes the

ADOPTED RULES June 8, 2007 32 TexReg 3311



commission to require submission information relating to emis-
sions of air contaminants; §382.016, concerning Monitoring Re-
quirements; Examination of Records, which authorizes the com-
mission to prescribe requirements for owners or operators of
sources to make and maintain records of emissions measure-
ments; §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the Texas Clean Air Act; §382.021, concern-
ing Sampling Methods and Procedures, which authorizes the
commission to prescribe the sampling methods and procedures;
and §382.051(d), concerning Permitting Authority of Commis-
sion Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits under Chapter 382.

The repeals implement Texas Health and Safety Code,
§§382.002, 382.011, 382.012, 382.016, 382.021, and
382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702039
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 2. UTILITY ELECTRIC
GENERATION IN EAST AND CENTRAL
TEXAS
30 TAC §§117.131, 117.133 - 117.135, 117.138, 117.139,
117.141, 117.143, 117.145, 117.147, 117.149, 117.151

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.102, con-
cerning General Powers, §5.103, concerning Rules, and §5.105,
concerning General Policy, which authorize the commission to
adopt rules necessary to carry out its powers and duties under
the Texas Water Code. In addition, the repeals are adopted un-
der Texas Health and Safety Code, §382.002, concerning Policy
and Purpose, which states the policy and purpose of the State of
Texas and the Texas Clean Air Act; §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.012, concerning State Air Control Plan, which requires
the commission to develop plans for protection of the state’s air;
§382.014, concerning Emission Inventory, which authorizes the
commission to require submission information relating to emis-
sions of air contaminants; §382.016, concerning Monitoring Re-
quirements; Examination of Records, which authorizes the com-
mission to prescribe requirements for owners or operators of
sources to make and maintain records of emissions measure-
ments; §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the Texas Clean Air Act; §382.021, concern-

ing Sampling Methods and Procedures, which authorizes the
commission to prescribe the sampling methods and procedures;
and §382.051(d), concerning Permitting Authority of Commis-
sion Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits under Chapter 382.

The repeals implement Texas Health and Safety Code,
§§382.002, 382.011, 382.012, 382.016, 382.021, and
382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702040
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 3. INDUSTRIAL, COMMERCIAL,
AND INSTITUTIONAL COMBUSTION
SOURCES IN OZONE NONATTAINMENT
AREAS
30 TAC §§117.201, 117.203, 117.205 - 117.211, 117.213 -
117.217, 117.219, 117.221, 117.223

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.102, con-
cerning General Powers, §5.103, concerning Rules, and §5.105,
concerning General Policy, which authorize the commission to
adopt rules necessary to carry out its powers and duties under
the Texas Water Code. In addition, the repeals are adopted un-
der Texas Health and Safety Code, §382.002, concerning Policy
and Purpose, which states the policy and purpose of the State of
Texas and the Texas Clean Air Act; §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.012, concerning State Air Control Plan, which requires
the commission to develop plans for protection of the state’s air;
§382.014, concerning Emission Inventory, which authorizes the
commission to require submission information relating to emis-
sions of air contaminants; §382.016, concerning Monitoring Re-
quirements; Examination of Records, which authorizes the com-
mission to prescribe requirements for owners or operators of
sources to make and maintain records of emissions measure-
ments; §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the Texas Clean Air Act; §382.021, concern-
ing Sampling Methods and Procedures, which authorizes the
commission to prescribe the sampling methods and procedures;
and §382.051(d), concerning Permitting Authority of Commis-
sion Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits under Chapter 382.
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The repeals implement Texas Health and Safety Code,
§§382.002, 382.011, 382.012, 382.016, 382.021, and
382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702041
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 4. CEMENT KILNS
30 TAC §§117.260, 117.261, 117.265, 117.273, 117.279,
117.283

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.102, con-
cerning General Powers, §5.103, concerning Rules, and §5.105,
concerning General Policy, which authorize the commission to
adopt rules necessary to carry out its powers and duties under
the Texas Water Code. In addition, the repeals are adopted un-
der Texas Health and Safety Code, §382.002, concerning Policy
and Purpose, which states the policy and purpose of the State of
Texas and the Texas Clean Air Act; §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.012, concerning State Air Control Plan, which requires
the commission to develop plans for protection of the state’s air;
§382.014, concerning Emission Inventory, which authorizes the
commission to require submission information relating to emis-
sions of air contaminants; §382.016, concerning Monitoring Re-
quirements; Examination of Records, which authorizes the com-
mission to prescribe requirements for owners or operators of
sources to make and maintain records of emissions measure-
ments; §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the Texas Clean Air Act; §382.021, concern-
ing Sampling Methods and Procedures, which authorizes the
commission to prescribe the sampling methods and procedures;
and §382.051(d), concerning Permitting Authority of Commis-
sion Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits under Chapter 382.

The repeals implement Texas Health and Safety Code,
§§382.002, 382.011, 382.012, 382.016, 382.021, and
382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702042

Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER C. ACID MANUFACTURING
DIVISION 1. ADIPIC ACID MANUFACTUR-
ING
30 TAC §§117.301, 117.305, 117.309, 117.311, 117.313,
117.319, 117.321

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.102, con-
cerning General Powers, §5.103, concerning Rules, and §5.105,
concerning General Policy, which authorize the commission to
adopt rules necessary to carry out its powers and duties under
the Texas Water Code. In addition, the repeals are adopted un-
der Texas Health and Safety Code, §382.002, concerning Policy
and Purpose, which states the policy and purpose of the State of
Texas and the Texas Clean Air Act; §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.012, concerning State Air Control Plan, which requires
the commission to develop plans for protection of the state’s air;
§382.014, concerning Emission Inventory, which authorizes the
commission to require submission information relating to emis-
sions of air contaminants; §382.016, concerning Monitoring Re-
quirements; Examination of Records, which authorizes the com-
mission to prescribe requirements for owners or operators of
sources to make and maintain records of emissions measure-
ments; §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the Texas Clean Air Act; §382.021, concern-
ing Sampling Methods and Procedures, which authorizes the
commission to prescribe the sampling methods and procedures;
and §382.051(d), concerning Permitting Authority of Commis-
sion Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits under Chapter 382.

The repeals implement Texas Health and Safety Code,
§§382.002, 382.011, 382.012, 382.016, 382.021, and
382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702043
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087
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DIVISION 2. NITRIC ACID MANUFACTUR-
ING--OZONE NONATTAINMENT AREAS
30 TAC §§117.401, 117.405, 117.409, 117.411, 117.413,
117.419, 117.421

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.102, con-
cerning General Powers, §5.103, concerning Rules, and §5.105,
concerning General Policy, which authorize the commission to
adopt rules necessary to carry out its powers and duties under
the Texas Water Code. In addition, the repeals are adopted un-
der Texas Health and Safety Code, §382.002, concerning Policy
and Purpose, which states the policy and purpose of the State of
Texas and the Texas Clean Air Act; §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.012, concerning State Air Control Plan, which requires
the commission to develop plans for protection of the state’s air;
§382.014, concerning Emission Inventory, which authorizes the
commission to require submission information relating to emis-
sions of air contaminants; §382.016, concerning Monitoring Re-
quirements; Examination of Records, which authorizes the com-
mission to prescribe requirements for owners or operators of
sources to make and maintain records of emissions measure-
ments; §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the Texas Clean Air Act; §382.021, concern-
ing Sampling Methods and Procedures, which authorizes the
commission to prescribe the sampling methods and procedures;
and §382.051(d), concerning Permitting Authority of Commis-
sion Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits under Chapter 382.

The repeals implement Texas Health and Safety Code,
§§382.002, 382.011, 382.012, 382.016, 382.021, and
382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702044
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 3. NITRIC ACID MANUFACTUR-
ING--GENERAL
30 TAC §§117.451, 117.455, 117.458

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.102, con-
cerning General Powers, §5.103, concerning Rules, and §5.105,
concerning General Policy, which authorize the commission to

adopt rules necessary to carry out its powers and duties under
the Texas Water Code. In addition, the repeals are adopted un-
der Texas Health and Safety Code, §382.002, concerning Policy
and Purpose, which states the policy and purpose of the State of
Texas and the Texas Clean Air Act; §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.012, concerning State Air Control Plan, which requires
the commission to develop plans for protection of the state’s air;
§382.014, concerning Emission Inventory, which authorizes the
commission to require submission information relating to emis-
sions of air contaminants; §382.016, concerning Monitoring Re-
quirements; Examination of Records, which authorizes the com-
mission to prescribe requirements for owners or operators of
sources to make and maintain records of emissions measure-
ments; §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the Texas Clean Air Act; §382.021, concern-
ing Sampling Methods and Procedures, which authorizes the
commission to prescribe the sampling methods and procedures;
and §382.051(d), concerning Permitting Authority of Commis-
sion Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits under Chapter 382.

The repeals implement Texas Health and Safety Code,
§§382.002, 382.011, 382.012, 382.016, 382.021, and
382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702045
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER D. SMALL COMBUSTION
SOURCES
DIVISION 1. WATER HEATERS, SMALL
BOILERS, AND PROCESS HEATERS
30 TAC §§117.460, 117.461, 117.463, 117.465, 117.467,
117.469

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.102, con-
cerning General Powers, §5.103, concerning Rules, and §5.105,
concerning General Policy, that authorize the commission to
adopt rules necessary to carry out its powers and duties under
the Texas Water Code. In addition, the repeals are adopted
under Texas Health and Safety Code, §382.002, concerning
Policy and Purpose, which states the policy and purpose of the
State of Texas and the Texas Clean Air Act; §382.011, concern-
ing General Powers and Duties, which provides the commission

32 TexReg 3314 June 8, 2007 Texas Register



with the authority to establish the level of quality to be main-
tained in the state’s air and the authority to control the quality
of the state’s air; §382.012, concerning State Air Control Plan,
which requires the commission to develop plans for protection of
the state’s air; §382.014, concerning Emission Inventory, which
authorizes the commission to require submission information
relating to emissions of air contaminants; §382.016, concerning
Monitoring Requirements; Examination of Records, which au-
thorizes the commission to prescribe requirements for owners or
operators of sources to make and maintain records of emissions
measurements; §382.017, concerning Rules, which provides
the commission the authority to adopt rules consistent with
the policy and purposes of the Texas Clean Air Act; §382.021,
concerning Sampling Methods and Procedures, which autho-
rizes the commission to prescribe the sampling methods and
procedures; and §382.051(d), concerning Permitting Authority
of Commission Rules, which authorizes the commission to
adopt rules as necessary to comply with changes in federal law
or regulations applicable to permits under Chapter 382. The
repeals are adopted to implement the legislative mandate under
House Bill (HB) 965, 79th Legislature, 2005, which adds Texas
Health and Safety Code, §382.0275, concerning Commission
Action Relating to Residential Water Heaters, which requires
certain actions of the commission regarding residential water
heaters.

The repeals implement Texas Health and Safety Code,
§§382.002, 382.011, 382.012, 382.016, and 382.0275.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702046
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 2. BOILERS, PROCESS HEATERS,
AND STATIONARY ENGINES AND GAS
TURBINES AT MINOR SOURCES
30 TAC §§117.471, 117.473, 117.475, 117.478, 117.479,
117.481

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.102, con-
cerning General Powers, §5.103, concerning Rules, and §5.105,
concerning General Policy, which authorize the commission to
adopt rules necessary to carry out its powers and duties under
the Texas Water Code. In addition, the repeals are adopted un-
der Texas Health and Safety Code, §382.002, concerning Policy
and Purpose, which states the policy and purpose of the State of
Texas and the Texas Clean Air Act; §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.012, concerning State Air Control Plan, which requires

the commission to develop plans for protection of the state’s air;
§382.014, concerning Emission Inventory, which authorizes the
commission to require submission information relating to emis-
sions of air contaminants; §382.016, concerning Monitoring Re-
quirements; Examination of Records, which authorizes the com-
mission to prescribe requirements for owners or operators of
sources to make and maintain records of emissions measure-
ments; §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
and purposes of the Texas Clean Air Act; §382.021, concern-
ing Sampling Methods and Procedures, which authorizes the
commission to prescribe the sampling methods and procedures;
and §382.051(d), concerning Permitting Authority of Commis-
sion Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits under Chapter 382.

The repeals implement Texas Health and Safety Code,
§§382.002, 382.011, 382.012, 382.016, 382.021, and
382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702047
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER E. ADMINISTRATIVE
PROVISIONS
30 TAC §§117.510, 117.512, 117.520, 117.524, 117.530,
117.534, 117.570, 117.571

STATUTORY AUTHORITY

The repeals are adopted under Texas Water Code, §5.102, con-
cerning General Powers, §5.103, concerning Rules, and §5.105,
concerning General Policy, which authorize the commission to
adopt rules necessary to carry out its powers and duties under
the Texas Water Code. In addition, the repeals are adopted un-
der Texas Health and Safety Code, §382.002, concerning Policy
and Purpose, which states the policy and purpose of the State of
Texas and the Texas Clean Air Act; §382.011, concerning Gen-
eral Powers and Duties, which provides the commission with the
authority to establish the level of quality to be maintained in the
state’s air and the authority to control the quality of the state’s
air; §382.012, concerning State Air Control Plan, which requires
the commission to develop plans for protection of the state’s air;
§382.014, concerning Emission Inventory, which authorizes the
commission to require submission information relating to emis-
sions of air contaminants; §382.016, concerning Monitoring Re-
quirements; Examination of Records, which authorizes the com-
mission to prescribe requirements for owners or operators of
sources to make and maintain records of emissions measure-
ments; §382.017, concerning Rules, which provides the com-
mission the authority to adopt rules consistent with the policy
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and purposes of the Texas Clean Air Act; §382.021, concern-
ing Sampling Methods and Procedures, which authorizes the
commission to prescribe the sampling methods and procedures;
and §382.051(d), concerning Permitting Authority of Commis-
sion Rules, which authorizes the commission to adopt rules as
necessary to comply with changes in federal law or regulations
applicable to permits under Chapter 382.

The repeals implement Texas Health and Safety Code,
§§382.002, 382.011, 382.012, 382.016, 382.021, and
382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702048
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER A. DEFINITIONS
30 TAC §117.10

STATUTORY AUTHORITY

The new section is adopted under Texas Water Code, §5.102,
concerning General Powers, §5.103, concerning Rules, and
§5.105, concerning General Policy, which authorize the commis-
sion to adopt rules necessary to carry out its powers and duties
under the Texas Water Code. In addition, the section is adopted
under Texas Health and Safety Code, §382.002, concerning
Policy and Purpose, which states the policy and purpose of
the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new section is adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted section implements Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.10. De�nitions.

Unless speci�cally de�ned in the Texas Clean Air Act or Chapter 101
of this title (relating to General Air Quality Rules), the terms in this
chapter have the meanings commonly used in the �eld of air pollution
control. Additionally, the following meanings apply, unless the con-
text clearly indicates otherwise. Additional de�nitions for terms used
in this chapter are found in §3.2 and §101.1 of this title (relating to Def-
initions).

(1) Annual capacity factor--The total annual fuel con-
sumed by a unit divided by the fuel that could be consumed by the unit
if operated at its maximum rated capacity for 8,760 hours per year.

(2) Applicable ozone nonattainment area--The following
areas, as designated under the 1990 Federal Clean Air Act Amend-
ments.

(A) Beaumont-Port Arthur ozone nonattainment
area--An area consisting of Hardin, Jefferson, and Orange Counties.

(B) Dallas-Fort Worth ozone nonattainment area--An
area consisting of Collin, Dallas, Denton, and Tarrant Counties.

(C) Dallas-Fort Worth eight-hour ozone nonattainment
area--An area consisting of Collin, Dallas, Denton, Ellis, Johnson,
Kaufman, Parker, Rockwall, and Tarrant Counties.

(D) Houston-Galveston-Brazoria ozone nonattainment
area--An area consisting of Brazoria, Chambers, Fort Bend, Galveston,
Harris, Liberty, Montgomery, and Waller Counties.

(3) Auxiliary steam boiler--Any combustion equipment
within an electric power generating system, as de�ned in this section,
that is used to produce steam for purposes other than generating
electricity. An auxiliary steam boiler produces steam as a replacement
for steam produced by another piece of equipment that is not operating
due to planned or unplanned maintenance.

(4) Average activity level for fuel oil �ring--The product of
an electric utility unit’s maximum rated capacity for fuel oil �ring and
the average annual capacity factor for fuel oil �ring for the period from
January 1, 1990, to December 31, 1993.

(5) Block one-hour average--An hourly average of data,
collected starting at the beginning of each clock hour of the day and
continuing until the start of the next clock hour.

(6) Boiler--Any combustion equipment �red with solid,
liquid, and/or gaseous fuel used to produce steam or to heat water.

(7) Btu--British thermal unit.

(8) Chemical processing gas turbine--A gas turbine that
vents its exhaust gases into the operating stream of a chemical process.

(9) Continuous emissions monitoring system (CEMS)--
The total equipment necessary for the continuous determination and
recordkeeping of process gas concentrations and emission rates in
units of the applicable emission limitation.

(10) Daily--A calendar day starting at midnight and con-
tinuing until midnight the following day.

(11) Diesel engine--A compression-ignited two- or four-
stroke engine that liquid fuel injected into the combustion chamber ig-
nites when the air charge has been compressed to a temperature suf�-
ciently high for auto-ignition.
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(12) Duct burner--A unit that combusts fuel and that is
placed in the exhaust duct from another unit (such as a stationary gas
turbine, stationary internal combustion engine, kiln, etc.) to allow the
�ring of additional fuel to heat the exhaust gases.

(13) Electric generating facility (EGF)--A unit that gener-
ates electric energy for compensation and is owned or operated by a
person doing business in this state, including a municipal corporation,
electric cooperative, or river authority.

(14) Electric power generating system--One electric power
generating system consists of either:

(A) for the purposes of Subchapter C of this chapter
(relating to Combustion Control at Major Utility Electric Generation
Sources in Ozone Nonattainment Areas), all boilers, auxiliary steam
boilers, and stationary gas turbines (including duct burners used in tur-
bine exhaust ducts) at electric generating facility (EGF) accounts that
generate electric energy for compensation; are owned or operated by
an electric cooperative, municipality, river authority, public utility, or a
Public Utility Commission of Texas regulated utility, or any of its suc-
cessors; and are entirely located in one of the following ozone nonat-
tainment areas:

(i) Beaumont-Port Arthur;

(ii) Dallas-Fort Worth;

(iii) Dallas-Fort Worth eight-hour; or

(iv) Houston-Galveston-Brazoria;

(B) for the purposes of Subchapter E, Division 1 of
this chapter (relating to Utility Electric Generation in East and Central
Texas), all boilers, auxiliary steam boilers, and stationary gas turbines
at EGF accounts that generate electric energy for compensation; are
owned or operated by an electric cooperative, independent power
producer, municipality, river authority, or public utility, or any of its
successors; and are located in Atascosa, Bastrop, Bexar, Brazos, Cal-
houn, Cherokee, Fannin, Fayette, Freestone, Goliad, Gregg, Grimes,
Harrison, Henderson, Hood, Hunt, Lamar, Limestone, Marion,
McLennan, Milam, Morris, Nueces, Parker, Red River, Robertson,
Rusk, Titus, Travis, Victoria, or Wharton County; or

(C) for the purposes of Subchapter B of this chapter (re-
lating to Combustion Control at Major Industrial, Commercial, and
Institutional Sources in Ozone Nonattainment Areas), all units in the
Houston-Galveston-Brazoria ozone nonattainment area that generate
electricity but do not meet the conditions speci�ed in subparagraph (A)
of this paragraph, including, but not limited to, cogeneration units and
units owned by independent power producers.

(15) Emergency situation--As follows.

(A) An emergency situation is any of the following:

(i) an unforeseen electrical power failure from the
serving electric power generating system;

(ii) the period of time that an emergency notice, as
de�ned in ERCOT Protocols, Section 2: De�nitions and Acronyms
(April 25, 2006), issued by the Electric Reliability Council of Texas,
Inc. (ERCOT) as speci�ed in ERCOT Protocols, Section 5: Dispatch
(April 26, 2006), is applicable to the serving electric power generating
system. The emergency situation is considered to end upon expiration
of the emergency notice issued by ERCOT;

(iii) an unforeseen failure of on-site electrical trans-
mission equipment (e.g., a transformer);

(iv) an unforeseen failure of natural gas service;

(v) an unforeseen �ood or �re, or a life-threatening
situation; or

(vi) operation of emergency generators for Federal
Aviation Administration licensed airports, military airports, or manned
space �ight control centers for the purposes of providing power in an-
ticipation of a power failure due to severe storm activity.

(B) An emergency situation does not include operation
for purposes of supplying power for distribution to the electric grid,
operation for training purposes, or other foreseeable events.

(16) Functionally identical replacement--A unit that per-
forms the same function as the existing unit that it replaces, with the
condition that the unit replaced must be physically removed or rendered
permanently inoperable before the unit replacing it is placed into ser-
vice.

(17) Heat input--The chemical heat released due to fuel
combustion in a unit, using the higher heating value of the fuel. This
does not include the sensible heat of the incoming combustion air. In
the case of carbon monoxide (CO) boilers, the heat input includes the
enthalpy of all regenerator off-gases and the heat of combustion of the
incoming CO and of the auxiliary fuel. The enthalpy change of the �uid
catalytic cracking unit regenerator off-gases refers to the total heat con-
tent of the gas at the temperature it enters the CO boiler, referring to
the heat content at 60 degrees Fahrenheit, as being zero.

(18) Heat treat furnace--A furnace that is used in the manu-
facturing, casting, or forging of metal to heat the metal so as to produce
speci�c physical properties in that metal.

(19) High heat release rate--A ratio of boiler design heat
input to �rebox volume (as bounded by the front �rebox wall where
the burner is located, the �rebox side waterwall, and extending to the
level just below or in front of the �rst row of convection pass tubes)
greater than or equal to 70,000 British thermal units per hour per cubic
foot.

(20) Horsepower rating--The engine manufacturer’s maxi-
mum continuous load rating at the lesser of the engine or driven equip-
ment’s maximum published continuous speed.

(21) Incinerator--As follows.

(A) For the purposes of this chapter, the term "inciner-
ator" includes both of the following:

(i) a control device that combusts or oxidizes gases
or vapors (e.g., thermal oxidizer, catalytic oxidizer, vapor combustor);
and

(ii) an incinerator as de�ned in §101.1 of this title
(relating to De�nitions).

(B) The term "incinerator" does not apply to boilers or
process heaters as de�ned in this section, or to �ares as de�ned in
§101.1 of this title.

(22) Industrial boiler--Any combustion equipment, not in-
cluding utility or auxiliary steam boilers as de�ned in this section, �red
with liquid, solid, or gaseous fuel, that is used to produce steam or to
heat water.

(23) International Standards Organization (ISO) con-
ditions--ISO standard conditions of 59 degrees Fahrenheit, 1.0
atmosphere, and 60% relative humidity.

(24) Large utility system--All boilers, auxiliary steam boil-
ers, and stationary gas turbines that are located in the Dallas-Fort Worth
or the Dallas-Fort Worth eight-hour ozone nonattainment area, and
were part of one electric power generating system on January 1, 2000,
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that had a combined electric generating capacity equal to or greater than
500 megawatts.

(25) Lean-burn engine--A spark-ignited or compression-
ignited, Otto cycle, diesel cycle, or two-stroke engine that is not ca-
pable of being operated with an exhaust stream oxygen concentration
equal to or less than 0.5% by volume, as originally designed by the
manufacturer.

(26) Low annual capacity factor boiler, process heater, or
gas turbine supplemental waste heat recovery unit--An industrial, com-
mercial, or institutional boiler; process heater; or gas turbine supple-
mental waste heat recovery unit with maximum rated capacity:

(A) greater than or equal to 40 million British thermal
units per hour (MMBtu/hr), but less than 100 MMBtu/hr and an annual
heat input less than or equal to 2.8 (1011 ) British thermal units per year
(Btu/yr), based on a rolling 12-month average; or

(B) greater than or equal to 100 MMBtu/hr and an an-
nual heat input less than or equal to 2.2 (1011 ) Btu/yr, based on a rolling
12-month average.

(27) Low annual capacity factor stationary gas turbine or
stationary internal combustion engine--A stationary gas turbine or sta-
tionary internal combustion engine that is demonstrated to operate less
than 850 hours per year, based on a rolling 12-month average.

(28) Low heat release rate--A ratio of boiler design heat
input to �rebox volume less than 70,000 British thermal units per hour
per cubic foot.

(29) Major source--Any stationary source or group of
sources located within a contiguous area and under common control
that emits or has the potential to emit:

(A) at least 50 tons per year (tpy) of nitrogen oxides
(NO

X
) and is located in the Beaumont-Port Arthur ozone nonattainment

area;

(B) at least 50 tpy of NO
X

and is located in the Dallas-
Fort Worth or Dallas-Fort Worth eight-hour ozone nonattainment area;

(C) at least 25 tpy of NO
X

and is located in the Houston-
Galveston-Brazoria ozone nonattainment area; or

(D) the amount speci�ed in the major source de�nition
contained in the Prevention of Signi�cant Deterioration of Air Quality
regulations promulgated by the United States Environmental Protec-
tion Agency in 40 Code of Federal Regulations §52.21 as amended
June 3, 1993 (effective June 3, 1994), and is located in Atascosa,
Bastrop, Bexar, Brazos, Calhoun, Cherokee, Comal, Fannin, Fayette,
Freestone, Goliad, Gregg, Grimes, Harrison, Hays, Henderson, Hood,
Hunt, Lamar, Limestone, Marion, McLennan, Milam, Morris, Nueces,
Red River, Robertson, Rusk, Titus, Travis, Victoria, or Wharton
County.

(30) Maximum rated capacity--The maximum design heat
input, expressed in million British thermal units per hour, unless:

(A) the unit is a boiler, utility boiler, or process heater
operated above the maximum design heat input (as averaged over any
one-hour period), in which case the maximum operated hourly rate
must be used as the maximum rated capacity; or

(B) the unit is limited by operating restriction or permit
condition to a lesser heat input, in which case the limiting condition
must be used as the maximum rated capacity; or

(C) the unit is a stationary gas turbine, in which case
the manufacturer’s rated heat consumption at the International Stan-
dards Organization (ISO) conditions must be used as the maximum

rated capacity, unless limited by permit condition to a lesser heat in-
put, in which case the limiting condition must be used as the maximum
rated capacity; or

(D) the unit is a stationary, internal combustion engine,
in which case the manufacturer’s rated heat consumption at Diesel
Equipment Manufacturer’s Association or ISO conditions must be used
as the maximum rated capacity, unless limited by permit condition to a
lesser heat input, in which case the limiting condition must be used as
the maximum rated capacity.

(31) Megawatt (MW) rating--The continuous MW output
rating or mechanical equivalent by a gas turbine manufacturer at In-
ternational Standards Organization conditions, without consideration
to the increase in gas turbine shaft output and/or the decrease in gas
turbine fuel consumption by the addition of energy recovered from ex-
haust heat.

(32) Nitric acid--Nitric acid that is 30% to 100% in
strength.

(33) Nitric acid production unit--Any source producing ni-
tric acid by either the pressure or atmospheric pressure process.

(34) Nitrogen oxides (NO
X
)--The sum of the nitric oxide

and nitrogen dioxide in the �ue gas or emission point, collectively ex-
pressed as nitrogen dioxide.

(35) Parts per million by volume (ppmv)--All ppmv emis-
sion speci�cations speci�ed in this chapter are referenced on a dry ba-
sis. When required to adjust pollutant concentrations to a speci�ed
oxygen (O

2
) correction basis, the following equation must be used.

Figure: 30 TAC §117.10(35)

(36) Peaking gas turbine or engine--A stationary gas tur-
bine or engine used intermittently to produce energy on a demand ba-
sis.

(37) Plant-wide emission rate--The ratio of the total actual
nitrogen oxides mass emissions rate discharged into the atmosphere
from affected units at a major source when �ring at their maximum
rated capacity to the total maximum rated capacities for those units.

(38) Plant-wide emission speci�cation--The ratio of the to-
tal allowable nitrogen oxides mass emissions rate dischargeable into
the atmosphere from affected units at a major source when �ring at
their maximum rated capacity to the total maximum rated capacities
for those units.

(39) Predictive emissions monitoring system (PEMS)--
The total equipment necessary for the continuous determination and
recordkeeping of process gas concentrations and emission rates using
process or control device operating parameter measurements and a
conversion equation or computer program to produce results in units
of the applicable emission limitation.

(40) Process heater--Any combustion equipment �red with
liquid and/or gaseous fuel that is used to transfer heat from combus-
tion gases to a process �uid, superheated steam, or water for the pur-
pose of heating the process �uid or causing a chemical reaction. The
term "process heater" does not apply to any un�red waste heat recov-
ery heater that is used to recover sensible heat from the exhaust of any
combustion equipment, or to boilers as de�ned in this section.

(41) Pyrolysis reactor--A unit that produces hydrocarbon
products from the endothermic cracking of feedstocks such as ethane,
propane, butane, and naphtha using combustion to provide indirect
heating for the cracking process.

(42) Reheat furnace--A furnace that is used in the manufac-
turing, casting, or forging of metal to raise the temperature of that metal
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in the course of processing to a temperature suitable for hot working or
shaping.

(43) Rich-burn engine--A spark-ignited, Otto cycle, four-
stroke, naturally aspirated or turbocharged engine that is capable of
being operated with an exhaust stream oxygen concentration equal to or
less than 0.5% by volume, as originally designed by the manufacturer.

(44) Small utility system--All boilers, auxiliary steam
boilers, and stationary gas turbines that are located in the Dallas-Fort
Worth or the Dallas-Fort Worth eight-hour ozone nonattainment area,
and were part of one electric power generating system on January 1,
2000, that had a combined electric generating capacity less than 500
megawatts.

(45) Stationary gas turbine--Any gas turbine system that is
gas and/or liquid fuel �red with or without power augmentation. This
unit is either attached to a foundation or is portable equipment oper-
ated at a speci�c minor or major source for more than 90 days in any
12-month period. Two or more gas turbines powering one shaft must
be treated as one unit.

(46) Stationary internal combustion engine--A reciprocat-
ing engine that remains or will remain at a location (a single site at a
building, structure, facility, or installation) for more than 12 consecu-
tive months. Included in this de�nition is any engine that, by itself or
in or on a piece of equipment, is portable, meaning designed to be and
capable of being carried or moved from one location to another. Indi-
cia of portability include, but are not limited to, wheels, skids, carrying
handles, dolly, trailer, or platform. Any engine (or engines) that re-
places an engine at a location and that is intended to perform the same
or similar function as the engine being replaced is included in calcu-
lating the consecutive residence time period. An engine is considered
stationary if it is removed from one location for a period and then re-
turned to the same location in an attempt to circumvent the consecutive
residence time requirement. Nonroad engines, as de�ned in 40 Code
of Federal Regulations §89.2, are not considered stationary for the pur-
poses of this chapter.

(47) System-wide emission rate--The ratio of the total ac-
tual nitrogen oxides mass emissions rate discharged into the atmos-
phere from affected units in an electric power generating system or
portion thereof located within a single ozone nonattainment area when
�ring at their maximum rated capacity to the total maximum rated ca-
pacities for those units. For fuel oil �ring, average activity levels must
be used in lieu of maximum rated capacities for the purpose of calcu-
lating the system-wide emission rate.

(48) System-wide emission speci�cation--The ratio of the
total allowable nitrogen oxides mass emissions rate dischargeable into
the atmosphere from affected units in an electric power generating sys-
tem or portion thereof located within a single ozone nonattainment area
when �ring at their maximum rated capacity to the total maximum rated
capacities for those units. For fuel oil �ring, average activity levels
must be used in lieu of maximum rated capacities for the purpose of
calculating the system-wide emission speci�cation.

(49) Thirty-day rolling average--An average, calculated
for each day that fuel is combusted in a unit, of all the hourly emissions
data for the preceding 30 days that fuel was combusted in the unit.

(50) Twenty-four hour rolling average--An average, calcu-
lated for each hour that fuel is combusted (or acid is produced, for a
nitric or adipic acid production unit), of all the hourly emissions data
for the preceding 24 hours that fuel was combusted in the unit.

(51) Unit--A unit consists of either:

(A) for the purposes of §§117.105, 117.205, 117.305,
117.1005, 117.1105, and 117.1205 of this title (relating to Emission
Speci�cations for Reasonably Available Control Technology (RACT))
and each requirement of this chapter associated with §§117.105,
117.205, 117.305, 117.1005, 117.1105, and 117.1205 of this title, any
boiler, process heater, stationary gas turbine, or stationary internal
combustion engine, as de�ned in this section;

(B) for the purposes of §§117.110, 117.210, 117.310,
117.1010, 117.1110, and 117.1210 of this title (relating to Emission
Speci�cations for Attainment Demonstration) and each requirement of
this chapter associated with §§117.110, 117.210, 117.310, 117.1010,
117.1110, and 117.1210 of this title, any boiler, process heater, station-
ary gas turbine, or stationary internal combustion engine, as de�ned in
this section, or any other stationary source of nitrogen oxides (NO

X
) at

a major source, as de�ned in this section;

(C) for the purposes of §117.2010 of this title (relating
to Emission Speci�cations) and each requirement of this chapter asso-
ciated with §117.2010 of this title, any boiler, process heater, stationary
gas turbine (including any duct burner in the turbine exhaust duct), or
stationary internal combustion engine, as de�ned in this section;

(D) for the purposes of §117.2110 of this title (relating
to Emission Speci�cations for Eight-Hour Attainment Demonstration)
and each requirement of this chapter associated with §117.2110 of this
title, any stationary internal combustion engine, as de�ned in this sec-
tion;

(E) for the purposes of §117.3310 of this title (relating
to Emission Speci�cations for Eight-Hour Attainment Demonstration)
and each requirement of this chapter associated with §117.3310 of this
title, any stationary internal combustion engine, as de�ned in this sec-
tion; or

(F) for the purposes of §117.410 and §117.1310 of this
title (relating to Emission Speci�cations for Eight-Hour Attainment
Demonstration) and each requirement of this chapter associated with
§117.410 and §117.1310 of this title, any boiler, process heater, station-
ary gas turbine, or stationary internal combustion engine, as de�ned in
this section, or any other stationary source of NO

X
at a major source, as

de�ned in this section.

(52) Utility boiler--Any combustion equipment owned or
operated by an electric cooperative, municipality, river authority, pub-
lic utility, or Public Utility Commission of Texas regulated utility, �red
with solid, liquid, and/or gaseous fuel, used to produce steam for the
purpose of generating electricity. Stationary gas turbines, including
any associated duct burners and un�red waste heat boilers, are not con-
sidered to be utility boilers.

(53) Wood--Wood, wood residue, bark, or any derivative
fuel or residue thereof in any form, including, but not limited to, saw-
dust, sander dust, wood chips, scraps, slabs, millings, shavings, and
processed pellets made from wood or other forest residues.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702049
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Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER B. COMBUSTION CONTROL
AT MAJOR INDUSTRIAL, COMMERCIAL,
AND INSTITUTIONAL SOURCES IN OZONE
NONATTAINMENT AREAS
DIVISION 1. BEAUMONT-PORT ARTHUR
OZONE NONATTAINMENT AREA MAJOR
SOURCES
30 TAC §§117.100, 117.103, 117.105, 117.110, 117.115,
117.123, 117.125, 117.130, 117.135, 117.140, 117.145,
117.150, 117.152, 117.154, 117.156

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.123. Source Cap.

(a) An owner or operator may achieve compliance with the
nitrogen oxides (NO

X
) emission speci�cations of §117.105 of this ti-

tle (relating to Emission Speci�cations for Reasonably Available Con-
trol Technology (RACT)) or §117.110 of this title (relating to Emission
Speci�cations for Attainment Demonstration), by achieving equivalent
NO

X
emission reductions obtained by compliance with a source cap

emission limitation in accordance with the requirements of this sec-
tion. Each equipment category at a source whose individual emission
units would otherwise be subject to the NO

X
emission speci�cations

of §117.105 or §117.110 of this title may be included in the source
cap. Any equipment category included in the source cap must include
all emission units belonging to that category. Equipment categories in-
clude, but are not limited to, the following: steam generation, electrical
generation, and units with the same product outputs, such as ethylene
cracking furnaces. All emission units not included in the source cap
must comply with the requirements of §117.105 or §117.110 of this
title, or §117.115 of this title (relating to Alternative Plant-Wide Emis-
sion Speci�cations).

(b) The source cap allowable mass emission rate must be cal-
culated as follows.

(1) A rolling 30-day average emission cap must be calcu-
lated for all emission units included in the source cap using the follow-
ing equation.
Figure: 30 TAC §117.123(b)(1)

(2) A maximum daily cap must be calculated for all emis-
sion units included in the source cap using the following equation.
Figure: 30 TAC §117.123(b)(2)

(3) Each emission unit included in the source cap is subject
to the requirements of both paragraphs (1) and (2) of this subsection at
all times.

(4) The owner or operator at its option may include any of
the entire classes of exempted units listed in §117.115(f) of this title in
a source cap. For compliance with §117.105(a)- (d) of this title, such
units are required to reduce emissions available for use in the cap by
an additional amount calculated in accordance with the United States
Environmental Protection Agency’s proposed Economic Incentive Pro-
gram rules for offset ratios for trades between RACT and non-RACT
sources, as published in the February 23, 1993, Federal Register (58
FR 11110).

(5) For stationary internal combustion engines, the source
cap allowable emission rate must be calculated in pounds per hour us-
ing the procedures speci�ed in §117.115(g)(2) of this title.

(6) For stationary gas turbines, the source cap allowable
emission rate must be calculated in pounds per hour using the proce-
dures speci�ed in §117.115(g)(3) of this title.

(c) The owner or operator who elects to comply with this sec-
tion shall:

(1) for each unit included in the source cap, either:

(A) install, calibrate, maintain, and operate a continu-
ous exhaust NO

X
monitor, carbon monoxide (CO) monitor, an oxygen

(O
2
) (or carbon dioxide (CO

2
)) diluent monitor, and a totalizing fuel

�ow meter in accordance with the requirements of §117.140 of this title
(relating to Continuous Demonstration of Compliance). The required
continuous emissions monitoring systems (CEMS) and fuel �ow me-
ters must be used to measure NO

X
, CO, and O

2
(or CO

2
) emissions and

fuel use for each affected unit and must be used to demonstrate contin-
uous compliance with the source cap;

(B) install, calibrate, maintain, and operate a predictive
emissions monitoring system (PEMS) and a totalizing fuel �ow meter
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in accordance with the requirements of §117.140 of this title. The re-
quired PEMS and fuel �ow meters must be used to measure NO

X
, CO,

and O
2
(or CO

2
) emissions and fuel �ow for each affected unit and must

be used to demonstrate continuous compliance with the source cap; or

(C) for units not subject to continuous monitoring
requirements and units belonging to the equipment classes listed in
§117.115(f) of this title, the owner or operator may use the maximum
emission rate as measured by hourly emission rate testing conducted
in accordance with §117.135(e) of this title (relating to Initial Demon-
stration of Compliance) in lieu of CEMS or PEMS. Emission rates for
these units are limited to the maximum emission rates obtained from
testing conducted under §117.135(e) of this title; and

(2) for each operating unit equipped with CEMS, either use
a PEMS in accordance with §117.140 of this title, or the maximum
emission rate as measured by hourly emission rate testing conducted
in accordance with §117.135(e) of this title, to provide emissions com-
pliance data during periods when the CEMS is off-line. The methods
speci�ed in 40 Code of Federal Regulations §75.46 must be used to
provide emissions substitution data for units equipped with PEMS.

(d) The owner or operator of any units subject to a source cap
shall maintain daily records indicating the NO

X
emissions from each

source and the total fuel usage for each unit and include a total NO
X

emissions summation and total fuel usage for all units under the source
cap on a daily basis. Records must also be retained in accordance with
§117.145 of this title (relating to Noti�cation, Recordkeeping, and Re-
porting Requirements).

(e) The owner or operator of any units operating under this
provision shall report any exceedance of the source cap emission limit
within 48 hours to the appropriate regional of�ce. The owner or op-
erator shall then follow up within 21 days of the exceedance with a
written report that includes an analysis of the cause for the exceedance
with appropriate data to demonstrate the amount of emissions in ex-
cess of the applicable limit and the necessary corrective actions taken
by the company to assure future compliance. Additionally, the owner
or operator shall submit semiannual reports for the monitoring systems
in accordance with §117.145 of this title.

(f) The owner or operator shall demonstrate initial compli-
ance with the source cap in accordance with the schedule speci�ed
in §117.9000 of this title (relating to Compliance Schedule for Beau-
mont-Port Arthur Ozone Nonattainment Area Major Sources).

(g) For compliance with §117.105(a)- (d) of this title by
November 15, 1999, a unit that has operated since November 15,
1990, and has since been permanently retired or decommissioned and
rendered inoperable prior to June 9, 1993, may be included in the
source cap emission limit under the following conditions.

(1) The unit must have actually operated since November
15, 1990.

(2) For purposes of calculating the source cap emission
limit, the applicable emission limit for retired units must be calculated
in accordance with subsection (b) of this section.

(3) The actual heat input must be calculated according to
subsection (b)(1) of this section. If the unit was not in service 24 con-
secutive months between January 1, 1990, and June 9, 1993, the actual
heat input must be the average daily heat input for the continuous time
period that the unit was in service, plus one standard deviation of the
average daily heat input for that period. The maximum heat input must
be the maximum heat input, as certi�ed to the executive director, al-
lowed or possible (whichever is lower) in a 24-hour period.

(4) The owner or operator shall certify the unit’s opera-
tional level and maximum rated capacity.

(5) Emission reductions from shutdowns or curtailments
that have not been used for netting or offset purposes under the re-
quirements of Chapter 116 of this title or have not resulted from any
other state or federal requirement may be included in the baseline for
establishing the cap.

(h) For compliance with §117.105(e) or §117.110 of this title,
a unit that has been permanently retired or decommissioned and ren-
dered inoperable may be included in the source cap under the following
conditions.

(1) Shutdowns must have occurred after September 10,
1993.

(2) The source cap emission limit for retired units is calcu-
lated in accordance with subsection (b) of this section.

(3) The actual heat input must be calculated according to
subsection (b)(1) of this section. If the unit was not in service 24 con-
secutive months between January 1, 1997, and December 31, 1999, the
actual heat input must be the average daily heat input for the continuous
time period that the unit was in service, consistent with the heat input
used to represent the unit’s emissions in the attainment demonstration
modeling inventory. The maximum heat input must be the maximum
heat input, as certi�ed to the executive director, allowed or possible
(whichever is lower) in a 24-hour period.

(4) The owner or operator shall certify the unit’s opera-
tional level and maximum rated capacity.

(5) Emission reductions from shutdowns or curtailments
that have been used for netting or offset purposes under the require-
ments of Chapter 116 of this title may not be included in the baseline
for establishing the cap.

(i) A unit that has been shut down and rendered inoperable
after June 9, 1993, but not permanently retired, should be identi�ed
in the initial control plan and may be included in the source cap to
comply with the NO

X
emission speci�cations of this division required

by November 15, 1999.

(j) An owner or operator who chooses to use the source cap
option shall include in the initial control plan, if required to be �led
under §117.150 of this title (relating to Initial Control Plan Procedures),
a plan for initial compliance. The owner or operator shall include in the
initial control plan the identi�cation of the election to use the source cap
procedure as speci�ed in this section to achieve compliance with this
section and shall speci�cally identify all sources that will be included in
the source cap. The owner or operator shall also include in the initial
control plan the method of calculating the actual heat input for each
unit included in the source cap, as speci�ed in subsection (b)(1) of this
section. An owner or operator who chooses to use the source cap option
shall include in the �nal control plan procedures of §117.152 of this title
(relating to Final Control Plan Procedures for Reasonably Available
Control Technology) the information necessary under this section to
demonstrate initial compliance with the source cap.

(k) For the purposes of determining compliance with the
source cap emission limit, the contribution of each affected unit that is
operating during a startup, shutdown, or emissions event, as de�ned in
§101.1 of this title (relating to De�nitions), must be calculated from
the NO

X
emission rate, as measured by the initial demonstration of

compliance, for that unit, unless the owner or operator provides data
demonstrating to the satisfaction of the executive director that actual
emissions were less than maximum emissions during such periods.
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This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702050
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 2. DALLAS-FORT WORTH OZONE
NONATTAINMENT AREA MAJOR SOURCES
30 TAC §§117.200, 117.203, 117.205, 117.210, 117.215,
117.223, 117.225, 1117.230, 117.235, 117.240, 117.245,
117.252, 117.254, 117.256

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.223. Source Cap.

(a) An owner or operator may achieve compliance with the ni-
trogen oxides (NO

X
) emission limits of §117.205 of this title (relating to

Emission Speci�cations for Reasonably Available Control Technology
(RACT)) or §117.210 of this title (relating to Emission Speci�cations
for Attainment Demonstration), by achieving equivalent NO

X
emission

reductions obtained by compliance with a source cap emission limita-
tion in accordance with the requirements of this section. Each equip-
ment category at a source whose individual emission units would oth-
erwise be subject to the NO

X
emission limits of §117.205 or §117.210

of this title may be included in the source cap. Any equipment category
included in the source cap must include all emission units belonging to
that category. Equipment categories include, but are not limited to, the
following: steam generation, electrical generation, and units with the
same product outputs, such as ethylene cracking furnaces. All emission
units not included in the source cap must comply with the requirements
of §§117.205, 117.210, or 117.215 of this title (relating to Emission
Speci�cations for Reasonably Available Control Technology (RACT);
Emission Speci�cations for Attainment Demonstration; and Alterna-
tive Plant-Wide Emission Speci�cations).

(b) The source cap allowable mass emission rate must be cal-
culated as follows.

(1) A rolling 30-day average emission cap must be calcu-
lated for all emission units included in the source cap using the follow-
ing equation.
Figure: 30 TAC §117.223(b)(1)

(2) A maximum daily cap must be calculated for all emis-
sion units included in the source cap using the following equation.
Figure: 30 TAC §117.223(b)(2)

(3) Each emission unit included in the source cap is subject
to the requirements of both paragraphs (1) and (2) of this subsection at
all times.

(4) The owner or operator at its option may include any of
the entire classes of exempted units listed in §117.215(f) of this title in
a source cap. For compliance with §117.205(a) - (d) of this title, such
units are required to reduce emissions available for use in the cap by
an additional amount calculated in accordance with the United States
Environmental Protection Agency’s proposed Economic Incentive Pro-
gram rules for offset ratios for trades between RACT and non-RACT
sources, as published in the February 23, 1993, Federal Register (58
FR 11110).

(5) For stationary internal combustion engines, the source
cap allowable emission rate must be calculated in pounds per hour us-
ing the procedures speci�ed in §117.215(g)(2) of this title.

(6) For stationary gas turbines, the source cap allowable
emission rate must be calculated in pounds per hour using the proce-
dures speci�ed in §117.215(g)(3) of this title.

(c) The owner or operator who elects to comply with this sec-
tion shall:

(1) for each unit included in the source cap, either:

(A) install, calibrate, maintain, and operate a continu-
ous exhaust NO

X
monitor, carbon monoxide (CO) monitor, an oxygen

(O
2
) (or carbon dioxide (CO

2
)) diluent monitor, and a totalizing fuel

�ow meter in accordance with the requirements of §117.240 of this title
(relating to Continuous Demonstration of Compliance). The required
continuous emissions monitoring systems (CEMS) and fuel �ow me-
ters must be used to measure NO

X
, CO, and O

2
(or CO

2
) emissions and

fuel use for each affected unit and must be used to demonstrate contin-
uous compliance with the source cap;

(B) install, calibrate, maintain, and operate a predictive
emissions monitoring system (PEMS) and a totalizing fuel �ow meter
in accordance with the requirements of §117.240 of this title. The re-
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quired PEMS and fuel �ow meters must be used to measure NO
X
, CO,

and O
2
(or CO

2
) emissions and fuel �ow for each affected unit and must

be used to demonstrate continuous compliance with the source cap; or

(C) for units not subject to continuous monitoring
requirements and units belonging to the equipment classes listed in
§117.215(f) of this title, the owner or operator may use the maximum
emission rate as measured by hourly emission rate testing conducted
in accordance with §117.235(e) of this title (relating to Initial Demon-
stration of Compliance) in lieu of CEMS or PEMS. Emission rates for
these units are limited to the maximum emission rates obtained from
testing conducted under §117.235(e) of this title; and

(2) for each operating unit equipped with CEMS, either use
a PEMS in accordance with §117.240 of this title, or the maximum
emission rate as measured by hourly emission rate testing conducted
in accordance with §117.235(e) of this title, to provide emissions com-
pliance data during periods when the CEMS is off-line. The methods
speci�ed in 40 CFR §75.46 must be used to provide emissions substi-
tution data for units equipped with PEMS.

(d) The owner or operator of any units subject to a source cap
shall maintain daily records indicating the NO

X
emissions from each

source and the total fuel usage for each unit and include a total NO
X

emissions summation and total fuel usage for all units under the source
cap on a daily basis. Records must also be retained in accordance with
§117.245 of this title (relating to Noti�cation, Recordkeeping, and Re-
porting Requirements).

(e) The owner or operator of any units operating under this
provision shall report any exceedance of the source cap emission limit
within 48 hours to the appropriate regional of�ce. The owner or op-
erator shall then follow up within 21 days of the exceedance with a
written report that includes an analysis of the cause for the exceedance
with appropriate data to demonstrate the amount of emissions in ex-
cess of the applicable limit and the necessary corrective actions taken
by the company to assure future compliance. Additionally, the owner
or operator shall submit semiannual reports for the monitoring systems
in accordance with §117.245 of this title.

(f) The owner or operator shall demonstrate initial compli-
ance with the source cap in accordance with the schedule speci�ed
in §117.9010 of this title (relating to Compliance Schedule for Dal-
las-Fort Worth Ozone Nonattainment Area Major Sources).

(g) For compliance with §117.205(a) - (d) of this title by
November 15, 1999, a unit that has operated since November 15,
1990, and has since been permanently retired or decommissioned and
rendered inoperable prior to June 9, 1993, may be included in the
source cap emission limit under the following conditions.

(1) The unit must have actually operated since November
15, 1990.

(2) For purposes of calculating the source cap emission
limit, the applicable emission limit for retired units must be calculated
in accordance with subsection (b) of this section.

(3) The actual heat input must be calculated according to
subsection (b)(1) of this section. If the unit was not in service 24 con-
secutive months between January 1, 1990, and June 9, 1993, the actual
heat input must be the average daily heat input for the continuous time
period that the unit was in service, plus one standard deviation of the
average daily heat input for that period. The maximum heat input must
be the maximum heat input, as certi�ed to the executive director, al-
lowed or possible (whichever is lower) in a 24-hour period.

(4) The owner or operator shall certify the unit’s opera-
tional level and maximum rated capacity.

(5) Emission reductions from shutdowns or curtailments
that have not been used for netting or offset purposes under the re-
quirements of Chapter 116 of this title or have not resulted from any
other state or federal requirement may be included in the baseline for
establishing the cap.

(h) For compliance with §117.210 of this title, a unit that has
been permanently retired or decommissioned and rendered inoperable
may be included in the source cap under the following conditions.

(1) Shutdowns must have occurred after September 1,
1997.

(2) The source cap emission limit for retired units is calcu-
lated in accordance with subsection (b) of this section.

(3) The actual heat input must be calculated according to
subsection (b)(1) of this section. If the unit was not in service 24 con-
secutive months between January 1, 1997, and December 31, 1999, the
actual heat input must be the average daily heat input for the continuous
time period that the unit was in service, consistent with the heat input
used to represent the unit’s emissions in the attainment demonstration
modeling inventory. The maximum heat input must be the maximum
heat input, as certi�ed to the executive director, allowed or possible
(whichever is lower) in a 24-hour period.

(4) The owner or operator shall certify the unit’s opera-
tional level and maximum rated capacity.

(5) Emission reductions from shutdowns or curtailments
that have been used for netting or offset purposes under the require-
ments of Chapter 116 of this title may not be included in the baseline
for establishing the cap.

(i) A unit that has been shut down and rendered inoperable
after June 9, 1993, but not permanently retired, should be identi�ed in
the �nal control plan and may be included in the source cap to comply
with the NO

X
emission speci�cations of this division applicable in the

Dallas-Fort Worth ozone nonattainment area, required by March 31,
2001.

(j) An owner or operator who chooses to use the source cap
option shall include in the �nal control plan, if required to be �led un-
der §117.252 of this title (relating to Final Control Plan Procedures for
Reasonably Available Control Technology), a plan for initial compli-
ance. The owner or operator shall include in the �nal control plan the
identi�cation of the election to use the source cap procedure as spec-
i�ed in this section to achieve compliance with this section and shall
speci�cally identify all sources that will be included in the source cap.
The owner or operator shall also include in the �nal control plan the
method of calculating the actual heat input for each unit included in
the source cap, as speci�ed in subsection (b)(1) of this section. An
owner or operator who chooses to use the source cap option shall in-
clude in the �nal control plan procedures of §117.252 of this title the
information necessary under this section to demonstrate initial compli-
ance with the source cap.

(k) For the purposes of determining compliance with the
source cap emission limit, the contribution of each affected unit that is
operating during a startup, shutdown, or emission events, as de�ned in
§101.1 of this title (relating to De�nitions), must be calculated from
the NO

X
emission rate, as measured by the initial demonstration of

compliance, for that unit, unless the owner or operator provides data
demonstrating to the satisfaction of the executive director that actual
emissions were less than maximum emissions during such periods.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702051
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 3. HOUSTON-GALVESTON-
BRAZORIA OZONE NONATTAINMENT AREA
MAJOR SOURCES
30 TAC §§117.300, 117.303, 117.305, 117.310, 117.315,
117.320, 117.323, 117.325, 117.330, 117.335, 117.340,
117.345, 117.350, 117.352, 117.354, 117.356

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.323. Source Cap.

(a) An owner or operator may achieve compliance with the ni-
trogen oxides (NO

X
) emission limits of §117.305 of this title (relating to

Emission Speci�cations for Reasonably Available Control Technology
(RACT)) by achieving equivalent NO

X
emission reductions obtained by

compliance with a source cap emission limitation in accordance with

the requirements of this section. Each equipment category at a source
whose individual emission units would otherwise be subject to the NO

X

emission limits of §117.305 of this title may be included in the source
cap. Any equipment category included in the source cap must include
all emission units belonging to that category. Equipment categories in-
clude, but are not limited to, the following: steam generation, electrical
generation, and units with the same product outputs, such as ethylene
cracking furnaces. All emission units not included in the source cap
must comply with the requirements of §117.305 or §117.315 of this title
(relating to Emission Speci�cations for Reasonably Available Control
Technology (RACT) and Alternative Plant-Wide Emission Speci�ca-
tions).

(b) The source cap allowable mass emission rate must be cal-
culated as follows.

(1) A rolling 30-day average emission cap must be calcu-
lated for all emission units included in the source cap using the follow-
ing equation.
Figure: 30 TAC §117.323(b)(1)

(2) A maximum daily cap must be calculated for all emis-
sion units included in the source cap using the following equation.
Figure: 30 TAC §117.323(b)(2)

(3) Each emission unit included in the source cap must be
subject to the requirements of both paragraphs (1) and (2) of this sub-
section at all times.

(4) The owner or operator at its option may include any of
the entire classes of exempted units listed in §117.315(f) of this title in
a source cap. For compliance with §117.305(a)- (d) of this title, such
units are required to reduce emissions available for use in the cap by
an additional amount calculated in accordance with the United States
Environmental Protection Agency’s proposed Economic Incentive Pro-
gram rules for offset ratios for trades between RACT and non-RACT
sources, as published in the February 23, 1993, Federal Register (58
FR 11110).

(5) For stationary internal combustion engines, the source
cap allowable emission rate must be calculated in pounds per hour us-
ing the procedures speci�ed in §117.315(g)(2) of this title.

(6) For stationary gas turbines, the source cap allowable
emission rate must be calculated in pounds per hour using the proce-
dures speci�ed in §117.315(g)(3) of this title.

(c) The owner or operator who elects to comply with this sec-
tion shall:

(1) for each unit included in the source cap, either:

(A) install, calibrate, maintain, and operate a continu-
ous exhaust NO

X
monitor, carbon monoxide (CO) monitor, an oxygen

(O
2
) (or carbon dioxide (CO

2
)) diluent monitor, and a totalizing fuel

�ow meter in accordance with the requirements of §117.340 of this title
(relating to Continuous Demonstration of Compliance). The required
continuous emissions monitoring systems (CEMS) and fuel �ow me-
ters must be used to measure NO

X
, CO, and O

2
(or CO

2
) emissions and

fuel use for each affected unit and must be used to demonstrate contin-
uous compliance with the source cap;

(B) install, calibrate, maintain, and operate a predictive
emissions monitoring system (PEMS) and a totalizing fuel �ow meter
in accordance with the requirements of §117.340 of this title. The re-
quired PEMS and fuel �ow meters must be used to measure NO

X
, CO,

and O
2
(or CO

2
) emissions and fuel �ow for each affected unit and must

be used to demonstrate continuous compliance with the source cap; or
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(C) for units not subject to continuous monitoring
requirements and units belonging to the equipment classes listed in
§117.315(f) of this title, the owner or operator may use the maximum
emission rate as measured by hourly emission rate testing conducted
in accordance with §117.335(e) of this title (relating to Initial Demon-
stration of Compliance) in lieu of CEMS or PEMS. Emission rates for
these units are limited to the maximum emission rates obtained from
testing conducted under §117.335(e) of this title; and

(2) for each operating unit equipped with CEMS, the owner
or operator shall either use a PEMS in accordance with §117.340 of this
title, or the maximum emission rate as measured by hourly emission
rate testing conducted in accordance with §117.335(e) of this title, to
provide emissions compliance data during periods when the CEMS is
off-line. The methods speci�ed in 40 CFR §75.46 must be used to
provide emissions substitution data for units equipped with PEMS.

(d) The owner or operator of any units subject to a source cap
shall maintain daily records indicating the NO

X
emissions from each

source and the total fuel usage for each unit and include a total NO
X

emissions summation and total fuel usage for all units under the source
cap on a daily basis. Records must also be retained in accordance with
§117.345 of this title (relating to Noti�cation, Recordkeeping, and Re-
porting Requirements).

(e) The owner or operator of any units operating under this
provision shall report any exceedance of the source cap emission limit
within 48 hours to the appropriate regional of�ce. The owner or op-
erator shall then follow up within 21 days of the exceedance with a
written report that includes an analysis of the cause for the exceedance
with appropriate data to demonstrate the amount of emissions in ex-
cess of the applicable limit and the necessary corrective actions taken
by the company to assure future compliance. Additionally, the owner
or operator shall submit semiannual reports for the monitoring systems
in accordance with §117.345 of this title.

(f) The owner or operator shall demonstrate initial compli-
ance with the source cap in accordance with the schedule speci�ed in
§117.9020(1) of this title (relating to Compliance Schedule for Hous-
ton-Galveston-Brazoria Ozone Nonattainment Area Major Sources).

(g) For compliance with §117.305(a)- (d) of this title by
November 15, 1999, a unit that has operated since November 15,
1990, and has since been permanently retired or decommissioned and
rendered inoperable prior to June 9, 1993, may be included in the
source cap emission limit under the following conditions.

(1) The unit must have actually operated since November
15, 1990.

(2) For purposes of calculating the source cap emission
limit, the applicable emission limit for retired units must be calculated
in accordance with subsection (b) of this section.

(3) The actual heat input must be calculated according to
subsection (b)(1) of this section. If the unit was not in service 24 con-
secutive months between January 1, 1990, and June 9, 1993, the actual
heat input must be the average daily heat input for the continuous time
period that the unit was in service, plus one standard deviation of the
average daily heat input for that period. The maximum heat input must
be the maximum heat input, as certi�ed to the executive director, al-
lowed or possible (whichever is lower) in a 24-hour period.

(4) The owner or operator shall certify the unit’s opera-
tional level and maximum rated capacity.

(5) Emission reductions from shutdowns or curtailments
that have not been used for netting or offset purposes under the re-
quirements of Chapter 116 of this title or have not resulted from any

other state or federal requirement may be included in the baseline for
establishing the cap.

(h) A unit that has been shut down and rendered inoperable
after June 9, 1993, but not permanently retired, should be identi�ed in
the initial control plan and may be included in the source cap to comply
with the NO

X
emission speci�cations of this division (relating to Hous-

ton-Galveston-Brazoria Ozone Nonattainment Area Major Sources) re-
quired by November 15, 1999.

(i) An owner or operator who chooses to use the source cap
option shall include in the initial control plan, if required to be �led
under §117.350 of this title (relating to Initial Control Plan Procedures),
a plan for initial compliance. The owner or operator shall include in the
initial control plan the identi�cation of the election to use the source cap
procedure as speci�ed in this section to achieve compliance with this
section and shall speci�cally identify all sources that will be included in
the source cap. The owner or operator shall also include in the initial
control plan the method of calculating the actual heat input for each
unit included in the source cap, as speci�ed in subsection (b)(1) of this
section. An owner or operator who chooses to use the source cap option
shall include in the �nal control plan procedures of §117.352 of this title
(relating to Final Control Plan Procedures for Reasonably Available
Control Technology) the information necessary under this section to
demonstrate initial compliance with the source cap.

(j) For the purposes of determining compliance with the source
cap emission limit, the contribution of each affected unit that is operat-
ing during a startup, shutdown, or emissions event as de�ned in §101.1
of this title (relating to De�nitions) must be calculated from the NO

X

emission rate, as measured by the initial demonstration of compliance,
for that unit, unless the owner or operator provides data demonstrating
to the satisfaction of the executive director that actual emissions were
less than maximum emissions during such periods.

(k) This section no longer applies after the appropriate com-
pliance date(s) for emission speci�cations for attainment demonstra-
tion given in §117.9020(2) of this title. For purposes of this paragraph,
this means that the source cap of this section remains in effect until the
emissions allocation for units under the Houston-Galveston-Brazoria
mass emissions cap are equal to or less than the allocation that would
be calculated using the source cap of this section.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702052
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 4. DALLAS-FORT WORTH
EIGHT-HOUR OZONE NONATTAINMENT
AREA MAJOR SOURCES
30 TAC §§117.400, 117.403, 117.410, 117.423, 117.425,
117.430, 117.435, 117.440, 117.445, 117.450, 117.454, 117.456

STATUTORY AUTHORITY
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The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.400. Applicability.

The provisions of this division (relating to Dallas-Fort Worth Eight-
Hour Ozone Nonattainment Area Major Sources), apply to the fol-
lowing units located at any major stationary source of nitrogen oxides
located within the Dallas-Fort Worth eight-hour ozone nonattainment
area:

(1) industrial, commercial, or institutional boilers and
process heaters;

(2) stationary gas turbines;

(3) stationary internal combustion engines;

(4) duct burners used in turbine exhaust ducts;

(5) lime kilns;

(6) metallurgical heat treating furnaces and reheat fur-
naces;

(7) incinerators;

(8) glass, �berglass, and mineral wool melting furnaces;

(9) �berglass and mineral wool curing ovens;

(10) natural gas-�red ovens and heaters;

(11) natural gas-�red dryers used in organic solvent, print-
ing ink, clay, brick, ceramic tile, calcining, and vitrifying processes;

(12) brick and ceramic kilns; and

(13) lead smelting reverberatory and blast (cupola) fur-
naces.

§117.403. Exemptions.

(a) Units exempted from the provisions of this division (relat-
ing to Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area Ma-
jor Sources), except as speci�ed in §§117.440(i), 117.445(f)(4) and (9),
117.450, and 117.454 of this title (relating to Continuous Demonstra-
tion of Compliance; Noti�cation, Recordkeeping, and Reporting Re-
quirements; Initial Control Plan Procedures; and Final Control Plan
Procedures for Attainment Demonstration Emission Speci�cations),
include the following:

(1) industrial, commercial, or institutional boilers or
process heaters with a maximum rated capacity equal to or less than:

(A) 2.0 million British thermal units per hour
(MMBtu/hr) for boilers; and

(B) 5.0 MMBtu/hr for process heaters;

(2) heat treating furnaces and reheat furnaces with a maxi-
mum rated capacity less than 20 MMBtu/hr;

(3) �ares, incinerators with a maximum rated capacity less
than 40 MMBtu/hr, pulping liquor recovery furnaces, sulfur recovery
units, sulfuric acid regeneration units, molten sulfur oxidation furnaces,
and sulfur plant reaction boilers;

(4) dryers, heaters, or ovens with a maximum capacity of
5.0 MMBtu/hr or less;

(5) any dryers, heaters, or ovens �red on fuels other than
natural gas. This exemption does not apply to gas-�red curing ovens
used for the production of mineral wool-type or textile-type �berglass;

(6) any glass, �berglass, and mineral wool melting fur-
naces with a maximum rated capacity of 2.0 MMBtu/hr or less;

(7) stationary gas turbines and stationary internal combus-
tion engines, that are used as follows:

(A) in research and testing;

(B) for purposes of performance veri�cation and test-
ing;

(C) solely to power other engines or gas turbines during
startups;

(D) exclusively in emergency situations, except that op-
eration for testing or maintenance purposes is allowed for up to 100
hours per year, based on a rolling 12-month average. Any new, mod-
i�ed, reconstructed, or relocated stationary diesel engine placed into
service on or after June 1, 2007, is ineligible for this exemption. For
the purposes of this subparagraph, the terms "modi�cation" and "recon-
struction" have the meanings de�ned in §116.10 of this title (relating to
General De�nitions) and 40 Code of Federal Regulations (CFR) §60.15
(December 16, 1975), respectively, and the term "relocated" means to
newly install at an account, as de�ned in §101.1 of this title (relating
to De�nitions), a used engine from anywhere outside that account;

(E) in response to and during the existence of any of�-
cially declared disaster or state of emergency;

(F) directly and exclusively by the owner or operator for
agricultural operations necessary for the growing of crops or raising of
fowl or animals; or

(G) as chemical processing gas turbines;

(8) any stationary diesel engine placed into service before
June 1, 2007, that:
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(A) operates less than 100 hours per year, based on a
rolling 12-month average; and

(B) has not been modi�ed, reconstructed, or relocated
on or after June 1, 2007. For the purposes of this subparagraph, the
terms "modi�cation" and "reconstruction" have the meanings de�ned
in §116.10 of this title and 40 CFR §60.15 (December 16, 1975), re-
spectively, and the term "relocated" means to newly install at an ac-
count, as de�ned in §101.1 of this title, a used engine from anywhere
outside that account;

(9) any new, modi�ed, reconstructed, or relocated station-
ary diesel engine placed into service on or after June 1, 2007, that:

(A) operates less than 100 hours per year, based on a
rolling 12-month average, in other than emergency situations; and

(B) meets the corresponding emission standard for non-
road engines listed in 40 CFR §89.112(a), Table 1 (October 23, 1998),
and in effect at the time of installation, modi�cation, reconstruction, or
relocation. For the purposes of this paragraph, the terms "modi�cation"
and "reconstruction" have the meanings de�ned in §116.10 of this title
and 40 CFR §60.15 (December 16, 1975), respectively, and the term
"relocated" means to newly install at an account, as de�ned in §101.1
of this title, a used engine from anywhere outside that account;

(10) boilers and industrial furnaces that were regulated as
existing facilities by 40 CFR Part 266, Subpart H, as was in effect on
June 9, 1993;

(11) brick or ceramic kilns with a maximum rated capacity
less than 5.0 MMBtu/hr;

(12) curing ovens used in mineral wool-type �berglass
manufacturing in which nitrogen-bound chemical additives are used;

(13) stationary, gas-�red, reciprocating internal combus-
tion engines with a horsepower (hp) rating less than 50 hp;

(14) electric arc melting furnaces used in steel production;

(15) forming ovens and forming processes used in mineral
wool-type �berglass manufacturing; and

(16) natural gas-�red heaters used exclusively for provid-
ing comfort heat to areas designed for human occupancy.

(b) Increment of progress exemptions.

(1) Stationary, reciprocating internal combustion engines
with a maximum rated capacity less than 300 horsepower are exempt
from the emission speci�cations in §117.410(a) of this title (relating to
Emission Speci�cations for Eight-Hour Attainment Demonstration).

(2) The emission speci�cations in §117.410(a) of this title
no longer apply to any stationary, reciprocating internal combustion en-
gine subject to the emission speci�cations of §117.410(b) of this title
after the compliance date speci�ed in §117.9030(b) of this title (relat-
ing to Compliance Schedule for Dallas-Fort Worth Eight-Hour Ozone
Nonattainment Area Major Sources).

(3) Stationary engines that are demonstrated to operate less
than 850 hours per year, based on a rolling 12-month average are ex-
empt from the emission speci�cations in §117.410(a) of this title.

(c) Emergency fuel oil �ring exemption for gas-�red boilers.
The emission speci�cations in §117.410(b)(1) and (d) of this title do
not apply to gas-�red boilers during periods that the owner or operator
is required to �re fuel oil on an emergency basis due to natural gas
curtailment or other emergency, provided:

(1) the fuel oil �ring occurs during the months of Novem-
ber, December, January, or February; and

(2) the fuel oil �ring does not exceed a total of 72 hours in
any calendar month speci�ed in paragraph (1) of this subsection.

§117.410. Emission Speci�cations for Eight-Hour Attainment
Demonstration.

(a) Emission speci�cations for increment of progress. The
owner or operator of any gas-�red stationary, reciprocating internal
combustion engine with a maximum rated horsepower (hp) of 300 hp
or greater shall comply with the following emission speci�cations, in
accordance with the applicable schedule in §117.9030(a) of this title
(relating to Compliance Schedule for Dallas-Fort Worth Eight-Hour
Ozone Nonattainment Area Major Sources), except as provided in sub-
section (e) of this section:

(1) nitrogen oxides (NO
X
), as follows:

(A) lean-burn engines, 2.0 grams per horsepower-hour
(g/hp-hr); and

(B) rich-burn engines:

(i) placed into service before January 1, 2000, that
have not been modi�ed, reconstructed, or relocated on or after January
1, 2000, 2.0 g/hp-hr. For the purposes of this clause, the terms "modi-
�cation" and "reconstruction" have the meanings de�ned in §116.10 of
this title (relating to General De�nitions) and 40 Code of Federal Reg-
ulations (CFR) §60.15 (December 16, 1975), respectively, and the term
"relocated" means to newly install at an account, as de�ned in §101.1
of this title (relating to De�nitions), a used engine from anywhere out-
side that account; and

(ii) installed, modi�ed, reconstructed, or relocated
on or after January 1, 2000, 0.50 g/hp-hr; and

(2) carbon monoxide (CO), 3.0 g/hp-hr.

(b) Emission speci�cations for eight-hour ozone attain-
ment demonstration. No person shall allow the discharge into the
atmosphere NO

X
emissions in excess of the following emission speci-

�cations, in accordance with the applicable schedule in §117.9030(b)
of this title, except as provided in subsection (e) of this section:

(1) gas-�red boilers:

(A) with a maximum rated capacity equal to or greater
than 100 million British thermal units per hour (MMBtu/hr), 0.020
pounds per million British thermal units (lb/MMBtu);

(B) with a maximum rated capacity equal to or greater
than 40 MMBtu/hr, but less than 100 MMBtu/hr, 0.030 lb/MMBtu; and

(C) with a maximum rated capacity less than 40
MMBtu/hr, 0.036 lb/MMBtu (or alternatively, 30 parts per million by
volume (ppmv) NO

X
, at 3.0% oxygen (O

2
), dry basis);

(2) liquid-�red boilers, 2.0 pounds per 1,000 gallons of liq-
uid burned;

(3) process heaters:

(A) with a maximum rated capacity equal to or greater
than 40 MMBtu/hr, 0.025 lb/MMBtu; and

(B) with a maximum rated capacity less than 40
MMBtu/hr, 0.036 lb/MMBtu (or alternatively, 30 ppmv, at 3.0% O

2
,

dry basis);

(4) stationary, reciprocating internal combustion engines:

(A) gas-�red rich-burn engines:

(i) �red on land�ll gas, 0.60 g/hp-hr; and

(ii) all others, 0.50 g/hp-hr;
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(B) gas-�red lean-burn engines:

(i) placed into service before June 1, 2007, that have
not been modi�ed, reconstructed, or relocated on or after June 1, 2007,
0.70 g/hp-hr; and

(ii) placed into service, modi�ed, reconstructed, or
relocated on or after June 1, 2007:

(I) �red on land�ll gas, 0.60 g/hp-hr; and

(II) all others, 0.50 g/hp-hr;

(C) dual-fuel engines, 0.50 g/hp-hr;

(D) diesel engines, excluding dual-fuel engines, placed
into service before March 1, 2009, that have not been modi�ed, re-
constructed, or relocated on or after March 1, 2009, the lower of 11.0
g/hp-hr or the emission rate established by testing, monitoring, manu-
facturer’s guarantee, or manufacturer’s other data;

(E) for diesel engines, excluding dual-fuel engines, not
subject to subparagraph (D) of this paragraph:

(i) with a hp rating of less than 50 hp that are in-
stalled, modi�ed, reconstructed, or relocated on or after March 1, 2009,
5.0 g/hp-hr;

(ii) with a hp rating of 50 hp or greater, but less than
100 hp, that are installed, modi�ed, reconstructed, or relocated on or
after March 1, 2009, 3.3 g/hp-hr;

(iii) with a hp rating of 100 hp or greater, but less
than 750 hp, that are installed, modi�ed, reconstructed, or relocated on
or after March 1, 2009, 2.8 g/hp-hr; and

(iv) with a hp rating of 750 hp or greater that are
installed, modi�ed, reconstructed, or relocated on or after March 1,
2009, 4.5 g/hp-hr; and

(F) for the purposes of this paragraph, the terms "modi-
�cation" and "reconstruction" have the meanings de�ned in §116.10 of
this title (relating to General De�nitions) and 40 CFR §60.15 (Decem-
ber 16, 1975), respectively, and the term "relocated" means to newly
install at an account, as de�ned in §101.1 of this title (relating to De�-
nitions), a used engine from anywhere outside that account;

(5) stationary gas turbines:

(A) rated at 10 megawatts (MW) or greater, 0.032
lb/MMBtu;

(B) rated at 1.0 MW or greater, but less than 10 MW,
0.15 lb/MMBtu; and

(C) rated at less than 1.0 MW, 0.26 lb/MMBtu;

(6) duct burners used in turbine exhaust ducts, the corre-
sponding gas turbine emission speci�cation of paragraph (5) of this
subsection;

(7) kilns:

(A) lime kilns, 3.7 pounds per ton (lb/ton) of calcium
oxide, demonstrated either:

(i) on an individual kiln basis; or

(ii) on a site-wide production rate weighted average
basis, using the following equation:
Figure: 30 TAC §117.410(b)(7)(A)(ii)

(B) brick and ceramic kilns, one of the following:

(i) a 40% reduction from the daily NO
X
emissions re-

ported to the Industrial Emissions Assessment Section for the calendar

year 2000 Emission Inventory. To ensure that this emission speci�ca-
tion will result in a real 40% reduction in actual emissions, a consistent
methodology must be used to calculate the 40% reduction;

(ii) 0.175 lb/ton of product for brick kilns; or

(iii) 0.27 lb/ton of product for ceramic kilns;

(8) metallurgical furnaces:

(A) heat treating furnaces, 0.087 lb/MMBtu. For heat
treating furnaces equipped with NO

X
CEMS or PEMS that comply with

§117.440 of this title (relating to Continuous Demonstration of Compli-
ance), this emission speci�cation only applies from March 1 to October
31 of any calendar year;

(B) reheat furnaces, 0.10 lb/MMBtu. For reheat fur-
naces equipped with NO

X
CEMS or PEMS that comply with §117.440

of this title, this emission speci�cation only applies from March 1 to
October 31 of any calendar year; and

(C) lead smelting blast (cupola) and reverberatory fur-
naces used in conjunction, the combined rate of 0.45 lb/ton product;

(9) incinerators, either of the following:

(A) an 80% reduction from the daily NO
X

emissions re-
ported to the Industrial Emissions Assessment Section for the calendar
year 2000 Emission Inventory. To ensure that this emission speci�ca-
tion will result in a real 80% reduction in actual emissions, a consistent
methodology must be used to calculate the 80% reduction; or

(B) 0.030 lb/MMBtu;

(10) glass and �berglass melting furnaces:

(A) container glass melting furnaces:

(i) 4.0 lb/ton of glass pulled during furnace opera-
tion equal to or greater than 25% of the permitted glass production ca-
pacity; and

(ii) the applicable maximum allowable pound per
hour NO

X
permit limit in a permit issued before June 1, 2007, during

furnace operation less than 25% of the permitted glass production
capacity;

(B) mineral wool-type cold-top electric �berglass melt-
ing furnaces, 4.0 lb/ton of product pulled;

(C) mineral wool-type �berglass regenerative furnaces,
1.45 lb/ton of product pulled; and

(D) mineral wool-type �berglass non-regenerative gas-
�red furnaces, 3.1 lb/ton product pulled;

(11) gas-�red curing ovens used for the production of min-
eral wool-type or textile-type �berglass, 0.036 lb/MMBtu;

(12) natural gas-�red ovens and heaters, 0.036 lb/MMBtu;

(13) natural gas-�red dryers:

(A) dryers used in organic solvent, printing ink,
clay, brick, ceramic tile, calcining, and vitrifying processes , 0.036
lb/MMBtu;

(B) spray dryers used in ceramic tile manufacturing
processes, 0.15 lb/MMBtu; and

(14) as an alternative to the emission speci�cations in para-
graphs (1) - (13) of this subsection for units with an annual capacity
factor of 0.0383 or less, 0.060 lb/MMBtu. The capacity factor as of
December 31, 2000, must be used to determine whether the unit is el-
igible for the emission speci�cation of this paragraph. A 12-month
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rolling average must be used to determine the annual capacity factor
for units placed into service after December 31, 2000.

(c) NO
X

averaging time. The emission speci�cations of sub-
sections (a) and (b) of this section apply:

(1) if the unit is operated with a NO
X

continuous emissions
monitoring system (CEMS) or predictive emissions monitoring system
(PEMS) under §117.440 of this title (relating to Continuous Demon-
stration of Compliance), either as:

(A) a rolling 30-day average period, in the units of the
applicable standard;

(B) a block one-hour average, in the units of the appli-
cable standard, or alternatively;

(C) a block one-hour average, in pounds per hour, for
boilers and process heaters, calculated as the product of the boiler’s or
process heater’s maximum rated capacity and its applicable speci�ca-
tion in lb/MMBtu; and

(2) if the unit is not operated with a NO
X

CEMS or PEMS
under §117.440 of this title, a block one-hour average, in the units of the
applicable standard. Alternatively for boilers and process heaters, the
emission speci�cation may be applied in pounds per hour, as speci�ed
in paragraph (1)(C) of this subsection.

(d) Related emissions. No person shall allow the discharge
into the atmosphere from any unit subject to NO

X
emission speci�ca-

tions in subsection (a) or (b) of this section, emissions in excess of the
following, except as provided in §117.425 of this title (relating to Al-
ternative Case Speci�c Speci�cations) or paragraph (3) or (4) of this
subsection.

(1) CO emissions must not exceed 400 ppmv at 3.0% O
2
,

dry basis (or alternatively, 3.0 g/hp-hr for stationary internal combus-
tion engines; or 775 ppmv at 7.0% O

2
, dry basis for wood fuel-�red

boilers or process heaters):

(A) on a rolling 24-hour averaging period, for units
equipped with CEMS or PEMS for CO; and

(B) on a one-hour average, for units not equipped with
CEMS or PEMS for CO.

(2) For units that inject urea or ammonia into the exhaust
stream for NO

X
control, ammonia emissions must not exceed 10 ppmv

at 3.0% O
2
, dry, for boilers and process heaters; 15% O

2
, dry, for sta-

tionary gas turbines (including duct burners used in turbine exhaust
ducts) and gas-�red lean-burn engines; 7.0% O

2
, dry, for incinerators;

and 3.0% O
2
, dry, for all other units, based on:

(A) a block one-hour averaging period for units not
equipped with a CEMS or PEMS for ammonia; or

(B) a rolling 24-hour averaging period for units
equipped with CEMS or PEMS for ammonia.

(3) The correction of CO emissions to 3.0% O
2
, dry basis,

in paragraph (1) of this subsection does not apply to boilers and process
heaters operating at less than 10% of maximum load and with stack O

2

in excess of 15% (i.e., hot-standby mode).

(4) The CO speci�cations in paragraph (1) of this subsec-
tion do not apply to:

(A) stationary internal combustion engines subject to
subsection (a) of this section; or

(B) incinerators subject to the CO limits of one of the
following:

(i) §111.121 of this title (relating to Single-, Dual-,
and Multiple-Chamber Incinerators);

(ii) §113.2072 of this title (relating to Emission Lim-
its) for hospital/medical/infectious waste incinerators; or

(iii) 40 CFR Part 264 or 265, Subpart O, for haz-
ardous waste incinerators.

(e) Compliance �exibility.

(1) An owner or operator may use any of the following al-
ternative methods to comply with the NO

X
emission speci�cations of

this section:

(A) §117.423 of this title (relating to Source Cap); or

(B) §117.9800 of this title (relating to Use of Emission
Credits for Compliance).

(2) Section 117.425 of this title is not an applicable method
of compliance with the NO

X
emission speci�cations of this section.

(3) An owner or operator may petition the executive direc-
tor for an alternative to the CO or ammonia speci�cations of this section
in accordance with §117.425 of this title.

(f) Prohibition of circumvention.

(1) The maximum rated capacity used to determine the ap-
plicability of the emission speci�cations in this section and the initial
compliance demonstration, monitoring, testing requirements, and �-
nal control plan in §§117.435, 117.440, and 117.454 of this title (relat-
ing to Initial Demonstration of Compliance; Continuous Demonstra-
tion of Compliance; and Final Control Plan Procedures for Attainment
Demonstration Emission Speci�cations) must be the greater of the fol-
lowing:

(A) the maximum rated capacity as of December 31,
2000;

(B) the maximum rated capacity after December 31,
2000; or

(C) the maximum rated capacity authorized by a permit
issued under Chapter 116 of this title (relating to Control of Air Pollu-
tion by Permits for New Construction or Modi�cation) after December
31, 2000.

(2) A unit’s classi�cation is determined by the most spe-
ci�c classi�cation applicable to the unit as of December 31, 2000. For
example, a unit that is classi�ed as a stationary gas-�red engine as
of December 31, 2000, but subsequently is authorized to operate as
a dual-fuel engine, is classi�ed as a stationary gas-�red engine for the
purposes of this chapter.

(3) Changes after December 31, 2000, to a unit subject to
an emission speci�cation in this section that result in increased NO

X

emissions from a unit not subject to an emission speci�cation of this
section, such as redirecting one or more fuel or waste streams contain-
ing chemical-bound nitrogen to an incinerator with a maximum rated
capacity of less than 40 MMBtu/hr, or a �are, is only allowed if:

(A) the increase in NO
X

emissions at the unit not sub-
ject to this section is determined using a CEMS or PEMS that meets
the requirements of §117.440 of this title, or through stack testing that
meets the requirements of §117.435 of this title; and

(B) emission credits equal to the increase in NO
X

emis-
sions at the unit not subject to this section are obtained and used in
accordance with §117.9800 of this title (relating to Use of Emission
Credits for Compliance).
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(4) A source that met the de�nition of major source on De-
cember 31, 2000, is always classi�ed as a major source for purposes of
this chapter. A source that did not meet the de�nition of major source
(i.e., was a minor source, or did not yet exist) on December 31, 2000,
but becomes a major source at any time after December 31, 2000, is
from that time forward always classi�ed as a major source for purposes
of this chapter.

(5) The availability under subsection (b)(14) of this section
of an emission speci�cation for units with an annual capacity factor
of 0.0383 or less is based on the unit’s status on December 31, 2000.
Reduced operation after December 31, 2000, cannot be used to qualify
for a more lenient emission speci�cation under subsection (b)(14) of
this section than would otherwise apply to the unit.

(6) This subsection does not apply to stationary, reciprocat-
ing internal combustion engines subject to subsection (a) of this section
until the compliance date speci�ed in §117.9030(b) of this title.

(g) Operating restrictions. No person may start or operate any
stationary diesel or dual-fuel engine for testing or maintenance between
the hours of 6:00 a.m. and noon, except:

(1) for speci�c manufacturer’s recommended testing
requiring a run of over 18 consecutive hours;

(2) to verify reliability of emergency equipment (e.g.,
emergency generators or pumps) immediately after unforeseen repairs.
Routine maintenance such as an oil change is not considered to be an
unforeseen repair; or

(3) �rewater pumps for emergency response training con-
ducted from April 1 through October 31.

§117.423. Source Cap.

(a) An owner or operator may achieve compliance with the
nitrogen oxides (NO

X
) emission speci�cations of §117.410 of this

title (relating to Emission Speci�cations for Eight-Hour Attainment
Demonstration), by achieving equivalent NO

X
emission reductions

obtained by compliance with a source cap emission limitation in
accordance with the requirements of this section. Each equipment
category at a source whose individual emission units would otherwise
be subject to the NO

X
emission speci�cations of §117.410 of this title

may be included in the source cap. Any equipment category included
in the source cap must include all emission units belonging to that
category. Equipment categories include, but are not limited to, the
following: steam generation, electrical generation, and units with
the same product outputs, such as ethylene cracking furnaces. All
emission units not included in the source cap must comply with the
requirements of §117.410 of this title.

(b) The source cap allowable mass emission rate must be cal-
culated as follows.

(1) A rolling 30-day average emission cap must be calcu-
lated for all emission units included in the source cap using the follow-
ing equation.
Figure: 30 TAC §117.423(b)(1)

(2) A maximum daily cap must be calculated for all emis-
sion units included in the source cap using the following equation.
Figure: 30 TAC §117.423(b)(2)

(3) Each emission unit included in the source cap is subject
to the requirements of both paragraphs (1) and (2) of this subsection at
all times.

(4) For stationary internal combustion engines, the source
cap allowable emission rate must be calculated in pounds per hour us-
ing the following equation.

Figure: 30 TAC §117.423(b)(4)

(5) For stationary gas turbines, the source cap allowable
emission rate must be calculated in pounds per hour using the following
equations.
Figure: 30 TAC §117.423(b)(5)

(c) The owner or operator who elects to comply with this sec-
tion shall:

(1) for each unit included in the source cap, either:

(A) install, calibrate, maintain, and operate a continu-
ous exhaust NO

X
monitor, carbon monoxide (CO) monitor, an oxygen

(O
2
) (or carbon dioxide (CO

2
)) diluent monitor, and a totalizing fuel

�ow meter in accordance with the requirements of §117.440 of this title
(relating to Continuous Demonstration of Compliance). The required
continuous emissions monitoring systems (CEMS) and fuel �ow me-
ters must be used to measure NO

X
, CO, and O

2
(or CO

2
) emissions and

fuel use for each affected unit and must be used to demonstrate contin-
uous compliance with the source cap;

(B) install, calibrate, maintain, and operate a predictive
emissions monitoring system (PEMS) and a totalizing fuel �ow meter
in accordance with the requirements of §117.440 of this title. The re-
quired PEMS and fuel �ow meters must be used to measure NO

X
, CO,

and O
2
(or CO

2
) emissions and fuel �ow for each affected unit and must

be used to demonstrate continuous compliance with the source cap; or

(C) for units not subject to continuous monitoring re-
quirements, use the maximum emission rate as measured by hourly
emission rate testing conducted in accordance with §117.435(d) of this
title (relating to Initial Demonstration of Compliance) in lieu of CEMS
or PEMS. Emission rates for these units are limited to the maximum
emission rates obtained from testing conducted under §117.435(d) of
this title; and

(2) for each operating unit equipped with CEMS, either use
a PEMS in accordance with §117.440 of this title, or the maximum
emission rate as measured by hourly emission rate testing conducted
in accordance with §117.435(d) of this title, to provide emissions com-
pliance data during periods when the CEMS is off-line. The methods
speci�ed in 40 Code of Federal Regulations §75.46 must be used to
provide emissions substitution data for units equipped with PEMS.

(d) The owner or operator of any units subject to a source cap
shall maintain daily records indicating the NO

X
emissions from each

source and the total fuel usage for each unit and include a total NO
X

emissions summation and total fuel usage for all units under the source
cap on a daily basis. Records must also be retained in accordance with
§117.445 of this title (relating to Noti�cation, Recordkeeping, and Re-
porting Requirements).

(e) The owner or operator of any units operating under this
provision shall report any exceedance of the source cap emission limit
within 48 hours to the appropriate regional of�ce. The owner or op-
erator shall then follow up within 21 days of the exceedance with a
written report that includes an analysis of the cause for the exceedance
with appropriate data to demonstrate the amount of emissions in ex-
cess of the applicable limit and the necessary corrective actions taken
by the company to assure future compliance. Additionally, the owner
or operator shall submit semiannual reports for the monitoring systems
in accordance with §117.445 of this title.

(f) The owner or operator shall demonstrate initial compli-
ance with the source cap in accordance with the schedule speci�ed
in §117.9030 of this title (relating to Compliance Schedule for Dal-
las-Fort Worth Eight-Hour Ozone Nonattainment Area Major Sources)
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(g) For compliance with §117.410 of this title, a unit that has
been permanently retired or decommissioned and rendered inoperable
may be included in the source cap under the following conditions.

(1) Permanent shutdowns must have occurred after De-
cember 31, 2000.

(2) The source cap emission limit for retired units is calcu-
lated in accordance with subsection (b) of this section.

(3) The actual heat input must be calculated according to
subsection (b)(1) of this section. If the unit was not in service 24 con-
secutive months between January 1, 2000, and December 31, 2001, the
actual heat input must be the average daily heat input for the continuous
time period that the unit was in service, consistent with the heat input
used to represent the unit’s emissions in the attainment demonstration
modeling inventory. The maximum heat input must be the maximum
heat input, as certi�ed to the executive director, allowed or possible
(whichever is lower) in a 24-hour period.

(4) The owner or operator shall certify the unit’s opera-
tional level and maximum rated capacity.

(5) Emission reductions from permanent shutdowns or cur-
tailments that have been used for netting or offset purposes under the
requirements of Chapter 116 of this title (relating to Control of Air
Pollution by Permits for New Construction or Modi�cation) may not
be included in the baseline for establishing the cap.

(h) An owner or operator who chooses to use the source cap
option shall include in the initial control plan, if required to be �led
under §117.450 of this title (relating to Initial Control Plan Procedures),
a plan for initial compliance. The owner or operator shall include in the
initial control plan the identi�cation of the election to use the source cap
procedure as speci�ed in this section to achieve compliance with this
section and shall speci�cally identify all sources that will be included in
the source cap. The owner or operator shall also include in the initial
control plan the method of calculating the actual heat input for each
unit included in the source cap, as speci�ed in subsection (b)(1) of this
section.

(i) For the purposes of determining compliance with the source
cap emission limit, the contribution of each affected unit that is operat-
ing during a startup, shutdown, or emissions event as de�ned in §101.1
of this title (relating to De�nitions) must be calculated from the NO

X

emission rate, as measured by the initial demonstration of compliance,
for that unit, unless the owner or operator provides data demonstrating
to the satisfaction of the executive director that actual emissions were
less than maximum emissions during such periods.

§117.440. Continuous Demonstration of Compliance.
(a) Totalizing fuel �ow meters. The owner or operator of units

listed in this subsection shall install, calibrate, maintain, and operate a
totalizing fuel �ow meter, with an accuracy of ± 5%, to individually
and continuously measure the gas and liquid fuel usage. A computer
that collects, sums, and stores electronic data from continuous fuel �ow
meters is an acceptable totalizer. The owner or operator must contin-
uously operate the totalizing fuel �ow meter at least 95% of the time
when the unit is operating, averaged over a calendar year. For the pur-
pose of compliance with this subsection for units having pilot fuel sup-
plied by a separate fuel system or from an unmonitored portion of the
same fuel system, the fuel �ow to pilots may be calculated using the
manufacturer’s design �ow rates rather than measured with a fuel �ow
meter. The calculated pilot fuel �ow rate must be added to the moni-
tored fuel �ow when fuel �ow is totaled.

(1) The units are the following units subject to §117.410
of this title (relating to Emission Speci�cations for Eight-Hour Attain-
ment Demonstrations):

(A) boilers;

(B) process heaters;

(C) duct burners used in turbine exhaust ducts;

(D) stationary, reciprocating internal combustion en-
gines;

(E) stationary gas turbines;

(F) lime kilns

(G) brick and ceramic kilns;

(H) heat treating furnaces;

(I) reheat furnaces;

(J) lead smelting blast (cupola) and reverberatory fur-
naces;

(K) glass and �berglass/mineral wool melting furnaces;

(L) incinerators (excluding vapor streams resulting
from vessel cleaning routed to an incinerator, provided that fuel usage
is quanti�ed using good engineering practices, including calculation
methods in general use and accepted in new source review permitting
in Texas. All other fuel and vapor streams must be monitored in
accordance with this subsection);

(M) gas-�red glass, �berglass, and mineral wool curing
ovens;

(N) natural gas-�red ovens and heaters; and

(O) natural gas-�red dryers used in organic solvent,
printing ink, clay, brick, ceramic, and calcining and vitrifying pro-
cesses.

(2) The following are alternatives to the fuel �ow monitor-
ing requirements of paragraph (1) of this subsection.

(A) Units operating with a nitrogen oxides (NO
X
) and

diluent continuous emissions monitoring system (CEMS) under sub-
section (f) of this section may monitor stack exhaust �ow using the �ow
monitoring speci�cations of 40 Code of Federal Regulations (CFR)
Part 60, Appendix B, Performance Speci�cation 6 or 40 CFR Part 75,
Appendix A.

(B) Units that vent to a common stack with a NO
X

and
diluent CEMS under subsection (f) of this section may use a single
totalizing fuel �ow meter.

(C) Diesel engines operating with run time meters may
meet the fuel �ow monitoring requirements of this subsection through
monthly fuel use records maintained for each engine.

(D) Stationary reciprocating internal combustion en-
gines and gas turbines equipped with a continuous monitoring system
that continuously monitors horsepower and hours of operation are
not required to install totalizing fuel �ow meters. The continuous
monitoring system must be installed, calibrated, maintained, and
operated according to manufacturers’ recommended procedures.

(b) Oxygen (O
2
) monitors.

(1) The owner or operator shall install, calibrate, maintain,
and operate an O

2
monitor to measure exhaust O

2
concentration on the

following units operated with an annual heat input greater than 2.2(1011)
British thermal units per year (Btu/yr):

(A) boilers with a rated heat input greater than or equal
to 100 million British thermal units per hour (MMBtu/hr); and
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(B) process heaters with a rated heat input greater than
or equal to 100 MMBtu/hr, except:

(i) as provided in subsection (g) of this section; and

(ii) for process heaters operating with a carbon diox-
ide (CO

2
) CEMS for diluent monitoring under subsection (f) of this sec-

tion.

(2) The O
2

monitors required by this subsection are for
process monitoring (predictive monitoring inputs, boiler trim, or
process control) and are only required to meet the location speci�ca-
tions and quality assurance procedures referenced in subsection (f)
of this section if O

2
is the monitored diluent under that subsection.

However, if new O
2
monitors are required as a result of this subsection,

the criteria in subsection (f) of this section should be considered the
appropriate guidance for the location and calibration of the monitors.

(c) NO
X

monitors.

(1) The owner or operator of units listed in this paragraph
shall install, calibrate, maintain, and operate a CEMS or predictive
emissions monitoring system (PEMS) to monitor exhaust NO

X
. The

units are:

(A) units with a rated heat input greater than or equal to
100 MMBtu/hr that are subject to §117.410(b) of this title;

(B) stationary gas turbines with a megawatt (MW) rat-
ing greater than or equal to 30 MW operated more than 850 hours per
year;

(C) units that use a chemical reagent for reduction of
NO

X
;

(D) units that the owner or operator elects to comply
with the NO

X
emission speci�cations of §117.410(b) of this title using

a pound per MMBtu (lb/MMBtu) limit on a 30-day rolling average;

(E) lime kilns; and

(F) brick kilns and ceramic kilns.

(2) Units subject to the NO
X

CEMS requirements of 40
CFR Part 75 are not required to install CEMS or PEMS under this sub-
section.

(3) The owner or operator shall use one of the following
methods to provide substitute emissions compliance data during peri-
ods when the NO

X
monitor is off-line:

(A) if the NO
X

monitor is a CEMS:

(i) subject to 40 CFR Part 75, use the missing data
procedures speci�ed in 40 CFR Part 75, Subpart D (Missing Data Sub-
stitution Procedures); or

(ii) subject to 40 CFR Part 75, Appendix E, use the
missing data procedures speci�ed in 40 CFR Part 75, Appendix E, §2.5
(Missing Data Procedures);

(B) use 40 CFR Part 75, Appendix E monitoring in
accordance with §117.1340(d) of this title (relating to Continuous
Demonstration of Compliance);

(C) if the NO
X

monitor is a PEMS:

(i) use the methods speci�ed in 40 CFR Part 75,
Subpart D; or

(ii) use calculations in accordance with
§117.8110(b) of this title (relating to Emission Monitoring System
Requirements for Utility Electric Generation Sources); or

(D) the maximum block one-hour emission rate as
measured during the initial demonstration of compliance required in
§117.435(e) of this title (relating to Initial Demonstration of Compli-
ance).

(d) Ammonia monitoring requirements. The owner or oper-
ator of any unit subject to §117.410(b) of this title and the ammo-
nia emission speci�cation of §117.410(c)(2) of this title shall moni-
tor ammonia emissions from the unit according to the requirements of
§117.8130 of this title (relating to Ammonia Monitoring).

(e) Carbon monoxide (CO) monitoring. The owner or operator
shall monitor CO exhaust emissions from each unit listed in subsection
(c)(1) of this section using one or more of the methods speci�ed in
§117.8120 of this title (relating to Carbon Monoxide (CO) Monitoring).

(f) CEMS requirements. The owner or operator of any CEMS
used to meet a pollutant monitoring requirement of this section shall
comply with the requirements of §117.8100(a) of this title (relating to
Emission Monitoring System Requirements for Industrial, Commer-
cial, and Institutional Sources).

(g) PEMS requirements. The owner or operator of any PEMS
used to meet a pollutant monitoring requirement of this section shall
comply with the following.

(1) The PEMS must predict the pollutant emissions in the
units of the applicable emission limitations of this division (relating
to Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area Major
Sources).

(2) The PEMS must meet the requirements of
§117.8100(b) of this title.

(h) Engine monitoring. The owner or operator of any sta-
tionary gas engine subject to the emission speci�cations of this di-
vision shall stack test engine NO

X
and CO emissions as speci�ed in

§117.8140(a) of this title (relating to Emission Monitoring for Engines)

(i) Run time meters. The owner or operator of any stationary
gas turbine or stationary internal combustion engine claimed exempt
using the exemption of §117.403(a)(7)(D), (8), or (9) of this title (re-
lating to Exemptions) shall record the operating time with a non-reset-
table elapsed run time meter.

(j) Data used for compliance. After the initial demonstration
of compliance required by §117.435 of this title, the methods required
in this section must be used to determine compliance with the emis-
sion speci�cations of §117.410(a) or (b) of this title. For enforcement
purposes, the executive director may also use other commission com-
pliance methods to determine whether the source is in compliance with
applicable emission speci�cations.

(k) Testing requirements.

(1) The owner or operator of units that are subject to the
emission speci�cations of §117.410(a) of this title shall test the units
as speci�ed in §117.435 of this title in accordance with the schedule
speci�ed in §117.9030(a) of this title.

(2) The owner or operator of units that are subject to the
emission speci�cations of §117.410(b) of this title shall test the units
as speci�ed in §117.435 of this title in accordance with the schedule
speci�ed in §117.9030(b) of this title.

(3) The owner or operator of any unit not equipped with
CEMS or PEMS that are subject to the emission speci�cations of
§117.410(b) of this title shall retest the unit as speci�ed in §117.435 of
this title within 60 days after any modi�cation that could reasonably
be expected to increase the NO

X
emission rate.
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§117.445. Noti�cation, Recordkeeping, and Reporting Require-
ments.

(a) Startup and shutdown records. For units subject to the
startup and/or shutdown provisions of §101.222 of this title (relating to
Demonstrations), hourly records must be made of startup and/or shut-
down events and maintained for a period of at least two years. Records
must be available for inspection by the executive director, the United
States Environmental Protection Agency, and any local air pollution
control agency having jurisdiction upon request. These records must
include, but are not limited to: type of fuel burned; quantity of each
type of fuel burned; and the date, time, and duration of the procedure.

(b) Noti�cation. The owner or operator of an affected source
shall submit noti�cation to the appropriate regional of�ce and any local
air pollution control agency having jurisdiction as follows:

(1) for units subject to the emission speci�cations of
§117.410(a) of this title (relating to Emission Speci�cations for
Eight-Hour Attainment Demonstration):

(A) verbal noti�cation of the date of any testing con-
ducted under §117.435 of this title (relating to Initial Demonstration
of Compliance) at least 15 days prior to such date followed by written
noti�cation within 15 days after testing is completed; and

(B) verbal noti�cation of the date of any continuous
emissions monitoring system (CEMS) or predictive emissions moni-
toring system (PEMS) relative accuracy test audit (RATA) conducted
under §117.440 of this title (relating to Continuous Demonstration of
Compliance) at least 15 days prior to such date followed by written no-
ti�cation within 15 days after testing is completed; and

(2) for units subject to the emission speci�cations of
§117.410(b) of this title, written noti�cation of any CEMS or PEMS
RATA conducted under §117.440 of this title or any testing conducted
under §117.435 of this title at least 15 days in advance of the date of
the RATA or testing.

(c) Reporting of test results. The owner or operator of an af-
fected unit shall furnish the Of�ce of Compliance and Enforcement, the
appropriate regional of�ce, and any local air pollution control agency
having jurisdiction a copy of any testing conducted under §117.435 of
this title and any CEMS or PEMS RATA conducted under §117.440 of
this title:

(1) within 60 days after completion of such testing or eval-
uation; and

(2) not later than the compliance schedule speci�ed in
§117.9030 of this title (relating to Compliance Schedule for Dallas-Fort
Worth Eight-Hour Ozone Nonattainment Area Major Sources).

(d) Semiannual reports. The owner or operator of a unit re-
quired to install a CEMS or PEMS under §117.440 of this title shall
report in writing to the executive director on a semiannual basis any
exceedance of the applicable emission speci�cations of this division
(relating to Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area
Major Sources) and the monitoring system performance. All reports
must be postmarked or received by the 30th day following the end of
each calendar semiannual period. Written reports must include the fol-
lowing information:

(1) the magnitude of excess emissions computed in accor-
dance with 40 Code of Federal Regulations §60.13(h), any conversion
factors used, the date and time of commencement and completion of
each time period of excess emissions, and the unit operating time dur-
ing the reporting period. For units complying with §117.423 of this title
(relating to Source Cap), excess emissions are each daily period that the

total nitrogen oxides (NO
X
) emissions exceed the rolling 30-day aver-

age or the maximum daily NO
X

cap;

(2) speci�c identi�cation of each period of excess emis-
sions that occurs during startups, shutdowns, and malfunctions of the
affected unit, the nature and cause of any malfunction (if known), and
the corrective action taken or preventative measures adopted;

(3) the date and time identifying each period when the con-
tinuous monitoring system was inoperative, except for zero and span
checks and the nature of the system repairs or adjustments;

(4) when no excess emissions have occurred or the contin-
uous monitoring system has not been inoperative, repaired, or adjusted,
such information must be stated in the report; and

(5) if the total duration of excess emissions for the report-
ing period is less than 1.0% of the total unit operating time for the re-
porting period and the CEMS or PEMS downtime for the reporting pe-
riod is less than 5.0% of the total unit operating time for the reporting
period, only a summary report form (as outlined in the latest edition of
the commission’s Guidance for Preparation of Summary, Excess Emis-
sion, and Continuous Monitoring System Reports) must be submitted,
unless otherwise requested by the executive director. If the total dura-
tion of excess emissions for the reporting period is greater than or equal
to 1.0% of the total operating time for the reporting period or the CEMS
or PEMS downtime for the reporting period is greater than or equal to
5.0% of the total operating time for the reporting period, a summary
report and an excess emission report must both be submitted.

(e) Reporting for engines. The owner or operator of any gas-
�red engine subject to the emission speci�cations in §117.410 of this
title shall report in writing to the executive director on a semiannual
basis any excess emissions and the air-fuel ratio monitoring system
performance. All reports must be postmarked or received by the 30th
day following the end of each calendar semiannual period. Written
reports must include the following information:

(1) the magnitude of excess emissions (based on the
quarterly emission checks of §117.430(b)(7) of this title (relating
to Operating Requirements) and the biennial emission testing re-
quired for demonstration of emissions compliance in accordance with
§117.440(h) of this title, computed in pounds per hour and grams
per horsepower-hour, any conversion factors used, the date and time
of commencement and completion of each time period of excess
emissions, and the engine operating time during the reporting period;
and

(2) speci�c identi�cation, to the extent feasible, of each pe-
riod of excess emissions that occurs during startups, shutdowns, and
malfunctions of the engine or emission control system, the nature and
cause of any malfunction (if known), and the corrective action taken or
preventative measures adopted.

(f) Recordkeeping. The owner or operator of a unit subject to
the requirements of this division (relating to Dallas-Fort Worth Eight-
Hour Ozone Nonattainment Area Major Sources) shall maintain writ-
ten or electronic records of the data speci�ed in this subsection. Such
records must be kept for a period of at least �ve years and must be made
available upon request by authorized representatives of the executive
director, the United States Environmental Protection Agency, or local
air pollution control agencies having jurisdiction. The records must in-
clude:

(1) for each unit subject to §117.440(a) of this title, records
of annual fuel usage;

(2) for each unit using a CEMS or PEMS in accordance
with §117.440 of this title, monitoring records of:
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(A) hourly emissions and fuel usage (or stack exhaust
�ow) for units complying with an emission speci�cation enforced on a
block one-hour average; or

(B) daily emissions and fuel usage (or stack exhaust
�ow) for units complying with an emission speci�cation enforced on
a daily or rolling 30-day average. Emissions must be recorded in units
of:

(i) pounds per million British thermal units
(lb/MMBtu) heat input; and

(ii) pounds or tons per day;

(3) for each stationary internal combustion engine subject
to the emission speci�cations of this division, records of:

(A) emissions measurements required by:

(i) §117.430(b)(7) of this title; and

(ii) §117.440(h) of this title;

(B) catalytic converter, air-fuel ratio controller, or other
emissions-related control system maintenance, including the date and
nature of corrective actions taken; and

(C) daily average horsepower and total daily hours of
operation for each engine that the owner or operator elects to use the
alternative monitoring system allowed under §117.440(a)(2)(D) of this
title;

(4) for units claimed exempt from emission speci�cations
using the exemption of §117.403(a)(7)(D), (8), or (9) of this title (relat-
ing to Exemptions), records of monthly hours of operation, for exemp-
tions based on hours per year of operation. In addition, for each engine
claimed exempt under §117.403(a)(7)(D) of this title, written records
must be maintained of the purpose of engine operation and, if operation
was for an emergency situation, identi�cation of the type of emergency
situation and the start and end times and date(s) of the emergency sit-
uation;

(5) records of ammonia measurements speci�ed in
§117.440(d) of this title;

(6) records of carbon monoxide measurements speci�ed in
§117.440(e) of this title;

(7) records of the results of initial certi�cation testing, eval-
uations, calibrations, checks, adjustments, and maintenance of CEMS
or PEMS;

(8) records of the results of performance testing, including
initial demonstration of compliance testing conducted in accordance
with §117.435 of this title;

(9) for each stationary diesel or dual-fuel engine, records of
each time the engine is operated for testing and maintenance, including:

(A) date(s) of operation;

(B) start and end times of operation;

(C) identi�cation of the engine; and

(D) total hours of operation for each month and for the
most recent 12 consecutive months; and

(10) for lime kilns that comply with the alternative
site-wide production rate weighted average emission speci�cation in
§117.410(b)(7)(A)(ii) of this title, daily records of:

(A) average NO
X

emission rates in pounds per ton
(lb/ton) of calcium oxide (CaO) for each kiln;

(B) production rate of CaO for each kiln in tons per day;
and

(C) site-wide production rate weighted average NO
X

emission rate in lb/ton of CaO.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702053
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER C. COMBUSTION CONTROL
AT MAJOR UTILITY ELECTRIC GENERATION
SOURCES IN OZONE NONATTAINMENT
AREAS
DIVISION 1. BEAUMONT-PORT ARTHUR
OZONE NONATTAINMENT AREA UTILITY
ELECTRIC GENERATION SOURCES
30 TAC §§117.1000, 117.1003, 117.1005, 117.1010, 117.1015,
117.1020, 117.1025, 117.1035, 117.1040, 117.1045, 117.1052,
117.1054, 117.1056

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
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382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.1000. Applicability.

(a) The provisions of this division (relating to Beaumont-Port
Arthur Ozone Nonattainment Area Utility Electric Generation Sources)
apply to utility boilers, auxiliary steam boilers, stationary gas turbines,
and duct burners in turbine exhaust ducts used in an electric power
generating system, as de�ned in §117.10 of this title (relating to De�-
nitions), that is located within the Beaumont-Port Arthur ozone nonat-
tainment area and is owned or operated by:

(1) a municipality or a Public Utility Commission of
Texas (PUC) regulated utility, or any of their successors, regardless of
whether the successor is a municipality or is regulated by the PUC; or

(2) an electric cooperative, municipality, river authority, or
public utility.

(b) The provisions of this division are applicable for the life of
each affected unit within an electric power generating system or until
this division or sections of this title that are applicable to an affected
unit are rescinded.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702054
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 2. DALLAS-FORT WORTH OZONE
NONATTAINMENT AREA UTILITY ELECTRIC
GENERATION SOURCES
30 TAC §§117.1100, 117.1103, 117.1105, 117.1110, 117.1115,
117.1120, 117.1125, 117.1135, 117.1140, 117.1145, 117.1152,
117.1154, 117.1156

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to

be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.1100. Applicability.
(a) The provisions of this division (relating to Dallas-Fort

Worth Ozone Nonattainment Area Utility Electric Generation Sources
apply to utility boilers, auxiliary steam boilers, stationary gas tur-
bines, and duct burners in turbine exhaust ducts used in an electric
power generating system, as de�ned in §117.10 of this title (relating
to De�nitions), that is located within the Dallas-Fort Worth ozone
nonattainment area and is owned or operated by:

(1) a municipality or a Public Utility Commission of
Texas (PUC) regulated utility, or any of their successors, regardless of
whether the successor is a municipality or is regulated by the PUC; or

(2) an electric cooperative, municipality, river authority, or
public utility.

(b) The provisions of this division are applicable for the life of
each affected unit within an electric power generating system or until
this division or sections of this title that are applicable to an affected
unit are rescinded.

(c) This division no longer applies to any electric generating
facility in Collin, Dallas, Denton, and Tarrant Counties that is sub-
ject to the emission speci�cations in §117.1310 of this title (relating to
Emission Speci�cations for Eight-Hour Attainment Demonstration) af-
ter the appropriate compliance date(s) speci�ed in §117.9130 of this ti-
tle (relating to Compliance Schedule for Dallas-Fort Worth Eight-Hour
Ozone Nonattainment Area Utility Electric Generation Sources).

§117.1125. Alternative Case Speci�c Speci�cations.
(a) Where a person can demonstrate that an affected unit can-

not attain the applicable requirements of §117.1105 of this title (relating
to Emission Speci�cations for Reasonably Available Control Technol-
ogy (RACT)), or the carbon monoxide (CO) or ammonia speci�cations
of §117.1110(b) of this title (relating to Emission Speci�cations for At-
tainment Demonstration), the executive director may approve emission
speci�cations different from §117.1105 of this title or the CO or am-
monia speci�cations in §117.1110(b) of this title for that unit. The ex-
ecutive director:
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(1) shall consider on a case-by-case basis the technological
and economic circumstances of the individual unit;

(2) shall determine that such speci�cations are the result of
the lowest emission limitation the unit is capable of meeting after the
application of controls to meet the nitrogen oxides emission speci�ca-
tions of §117.1105 or §117.1110 of this title, as applicable; and

(3) in determining whether to approve alternative emission
speci�cations, may take into consideration the ability of the plant where
the unit is located to meet emission speci�cations through system-wide
averaging at maximum capacity.

(b) Any owner or operator affected by the executive director’s
decision to deny an alternative case speci�c emission speci�cation may
�le a motion to overturn the executive director’s decision. The require-
ments of §50.139 of this title (relating to Motion to Overturn Executive
Director’s Decision) apply. Executive director approval does not nec-
essarily constitute satisfaction of all federal requirements nor eliminate
the need for approval by the United States Environmental Protection
Agency in cases where speci�ed criteria for determining equivalency
have not been clearly identi�ed in applicable sections of this division
(relating to Dallas-Fort Worth Ozone Nonattainment Area Utility Elec-
tric Generation Sources).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702055
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 3. HOUSTON-GALVESTON-
BRAZORIA OZONE NONATTAINMENT AREA
UTILITY ELECTRIC GENERATION SOURCES
30 TAC §§117.1200, 117.1203, 117.1205, 117.1210, 117.1215,
117.1220, 117.1225, 117.1235, 117.1240, 117.1245, 117.1252,
117.1254, 117.1256

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers; §5.103, concerning Rules;
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,

concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.1200. Applicability.

(a) The provisions of this division (relating to Houston-Galve-
ston-Brazoria Ozone Nonattainment Area Utility Electric Generation
Sources) apply to utility boilers, auxiliary steam boilers, stationary gas
turbines, and duct burners in turbine exhaust ducts used in an electric
power generating system, as de�ned in §117.10 of this title (relating
to De�nitions), that is located within the Houston-Galveston-Brazoria
ozone nonattainment area and is owned or operated by:

(1) a municipality or a Public Utility Commission of
Texas (PUC) regulated utility, or any of their successors, regardless of
whether the successor is a municipality or is regulated by the PUC; or

(2) an electric cooperative, municipality, river authority, or
public utility.

(b) The provisions of this division are applicable for the life of
each affected unit within an electric power generating system or until
this division or sections of this title that are applicable to an affected
unit are rescinded.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702056
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 4. DALLAS-FORT WORTH
EIGHT-HOUR OZONE NONATTAINMENT
AREA UTILITY ELECTRIC GENERATION
SOURCES
30 TAC §§117.1300, 117.1303, 117.1310, 117.1325, 117.1335,
117.1340, 117.1345, 117.1350, 117.1354, 117.1356
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STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers; §5.103, concerning Rules;
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.1300. Applicability.
(a) The provisions of this division (relating to Dallas-Fort

Worth Eight-Hour Ozone Nonattainment Area Utility Electric Genera-
tion Sources) apply to utility boilers, auxiliary steam boilers, stationary
gas turbines, and duct burners used in turbine exhaust ducts used in
an electric power generating system, as de�ned in §117.10 of this
title (relating to De�nitions) and that is located within the Dallas-Fort
Worth eight-hour ozone nonattainment area and is owned or operated
by:

(1) a municipality or a Public Utility Commission of
Texas (PUC) regulated utility, or any of their successors, regardless of
whether the successor is a municipality or is regulated by the PUC; or

(2) an electric cooperative, municipality, river authority, or
public utility.

(b) The provisions of this division are applicable for the life of
each affected unit within an electric power generating system or until
this division or sections of this title that are applicable to an affected
unit are rescinded.

§117.1310. Emission Speci�cations for Eight-Hour Attainment
Demonstration.

(a) Nitrogen oxides (NO
X
) emission speci�cations. The owner

or operator of any utility boiler, auxiliary steam boiler, or stationary gas
turbine subject to this division (relating to Dallas-Fort Worth Eight-

Hour Ozone Nonattainment Area Utility Electric Generation Sources)
shall not allow the discharge into the atmosphere, emissions of NO

X
in

excess of the following:

(1) utility boilers:

(A) 0.06 pounds per million British thermal units
(lb/MMBtu) heat input from utility boilers that are part of a small util-
ity system, as de�ned in §117.10 of this title (relating to De�nitions):

(i) on a rolling 24-hour average basis during the
months of March through October of each calendar year; and

(ii) on a rolling 30-day average basis during the
months of November, December, January, and February of each
calendar year;

(B) 0.033 lb/MMBtu heat input from utility boilers that
are part of a large utility system, as de�ned in §117.10 of this title:

(i) on a rolling 24-hour average basis during the
months of March through October of each calendar year; and

(ii) on a rolling 30-day average basis during the
months of November, December, January, and February of each
calendar year;

(C) 0.50 pounds per megawatt-hour output on an annual
average basis; or

(D) 0.033 lb/MMBtu heat input on a system-wide heat
input weighted average basis for utility boilers that are part of a large
utility system, as de�ned in §117.10 of this title:

(i) on a rolling 168-hour average basis for each hour
during which fuel was combusted in any unit in the system; and

(ii) determined according to the following equation:
Figure: 30 TAC §117.1310(a)(1)(D)(ii)

(2) auxiliary steam boilers:

(A) 0.26 lb/MMBtu heat input on a rolling 24-hour av-
erage and 0.20 lb/MMBtu heat input on a 30-day rolling average while
�ring natural gas or a combination of natural gas and waste oil;

(B) 0.30 lb/MMBtu heat input on a rolling 24-hour av-
eraging period while �ring fuel oil only;

(C) the heat input weighted average of the applicable
emission speci�cations speci�ed in subparagraphs (A) and (B) of this
paragraph on a rolling 24-hour averaging period while �ring a mixture
of natural gas and fuel oil, as follows:
Figure: 30 TAC §117.1310(a)(2)(C)

(D) for each auxiliary steam boiler that is an affected
facility as de�ned by New Source Performance Standards (NSPS) 40
Code of Federal Regulations Part 60, Subparts D, Db, or Dc, the appli-
cable NSPS NO

X
emission limit, unless the boiler is also subject to a

more stringent permit emission limit, in which case the more stringent
emission limit applies. Each auxiliary steam boiler subject to an emis-
sion speci�cation under this subparagraph is not subject to the emission
speci�cations of subparagraphs (A), (B), or (C) of this paragraph.

(3) stationary gas turbines:

(A) with a megawatt (MW) rating greater than or equal
to 30 MW and an annual electric output in megawatt-hr (MW-hr) of
greater than or equal to the product of 2,500 hours and the MW rating
of the unit, NO

X
emissions in excess of a block one-hour average of:

(i) 42 parts per million by volume (ppmv) at 15%
oxygen (O

2
), dry basis, while �ring natural gas; and
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(ii) 65 ppmv at 15% O
2
, dry basis, while �ring fuel

oil; and

(B) used for peaking service with an annual electric out-
put in MW-hr of less than the product of 2,500 hours and the MW rating
of the unit NO

X
emissions in excess of a block one-hour average of:

(i) 0.20 lb/MMBtu heat input while �ring natural
gas; and

(ii) 0.30 lb/MMBtu heat input while �ring fuel oil.

(b) Related emissions. The owner or operator of any unit sub-
ject to the emission speci�cations of subsection (a) of this section shall
not allow emission in excess of the following, except as provided in
§117.1325 of this title (relating to Alternative Case Speci�c Speci�ca-
tions):

(1) carbon monoxide (CO):

(A) for utility boilers or auxiliary steam boilers, 400
ppmv at 3.0% O

2
, dry (or alternatively, 0.30 lb/MMBtu heat input for

gas-�red units and 0.31 lb/MMBtu heat input for oil-�red units), based
on:

(i) a one-hour average for units not equipped with a
continuous emissions monitoring system (CEMS) or predictive emis-
sions monitoring system (PEMS) for CO; or

(ii) a rolling 24-hour averaging period for units
equipped with CEMS or PEMS for CO; and

(B) for any stationary gas turbine with a MW rating
greater than or equal to 10 MW, CO emissions in excess of a block
one-hour average of 132 ppmv at 15% O

2
, dry basis; and

(2) ammonia:

(A) for units that inject urea or ammonia into the ex-
haust stream for NO

X
control, 10 ppmv, at 3.0% O

2
, dry, for boilers and

15% O
2
, dry, for stationary gas turbines (including duct burners used in

turbine exhaust ducts), based on:

(i) a block one-hour averaging period for units not
equipped with a CEMS or PEMS for ammonia; or

(ii) a rolling 24-hour averaging period for units
equipped with CEMS or PEMS for ammonia; and

(B) for all other units, 20 ppmv based on a block one-
hour averaging period.

(c) Compliance �exibility.

(1) An owner or operator may use §117.9800 of this title
(relating to Use of Emission Credits for Compliance) to comply with
the NO

X
emission speci�cations of this section.

(2) Section 117.1325 of this title is not an applicable
method of compliance with the NO

X
emission speci�cations of this

section.

(3) An owner or operator may petition the executive direc-
tor for an alternative to the CO or ammonia speci�cations of this section
in accordance with §117.1325 of this title.

§117.1345. Noti�cation, Recordkeeping, and Reporting Require-
ments.

(a) Startup and shutdown records. For units subject to the
startup and/or shutdown provisions of §101.222 of this title (relating to
Demonstrations), hourly records must be made of startup and/or shut-
down events and maintained for a period of at least two years. Records
must be available for inspection by the executive director, United States
Environmental Protection Agency, and any local air pollution control

agency having jurisdiction upon request. These records must include,
but are not limited to: type of fuel burned; quantity of each type fuel
burned; gross and net energy production in megawatt-hours (MW-hr);
and the date, time, and duration of the event.

(b) Noti�cation. The owner or operator of a unit subject to the
emission speci�cations of this division (relating to Dallas-Fort Worth
Eight-Hour Ozone Nonattainment Area Utility Electric Generation
Sources) shall submit noti�cation to the appropriate regional of�ce and
any local air pollution control agency having jurisdiction as follows:

(1) written noti�cation of the date of any testing conducted
under §117.1335 of this title (relating to Initial Demonstration of Com-
pliance) at least 15 days prior to such date; and

(2) written noti�cation of the date of any continuous emis-
sions monitoring system (CEMS) or predictive emissions monitoring
system (PEMS) performance evaluation conducted under §117.1340 of
this title (relating to Continuous Demonstration of Compliance) at least
15 days prior to such date.

(c) Reporting of test results. The owner or operator of an af-
fected unit shall furnish the Of�ce of Compliance and Enforcement, the
appropriate regional of�ce, and any local air pollution control agency
having jurisdiction a copy of any testing conducted under §117.1335
of this title or any CEMS or PEMS performance evaluation conducted
under §117.1340 of this title:

(1) within 60 days after completion of such testing or eval-
uation; and

(2) not later than the appropriate compliance schedules
speci�ed in §117.9130 of this title (relating to Compliance Schedule
for Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area Utility
Electric Generation Sources).

(d) Semiannual reports. The owner or operator of a unit re-
quired to install a CEMS, PEMS, or steam-to-fuel or water-to-fuel ratio
monitoring system under §117.1340 of this title shall report in writing
to the executive director on a semiannual basis any exceedance of the
applicable emission limitations in this division and the monitoring sys-
tem performance. All reports must be postmarked or received by the
30th day following the end of each calendar semiannual period. Writ-
ten reports must include the following information:

(1) the magnitude of excess emissions computed in accor-
dance with 40 Code of Federal Regulations (CFR) §60.13(h), any con-
version factors used, the date and time of commencement and com-
pletion of each time period of excess emissions, and the unit operat-
ing time during the reporting period. For stationary gas turbines using
steam-to-fuel or water-to-fuel ratio monitoring to demonstrate compli-
ance in accordance with §117.1340 of this title, excess emissions are
computed as each one-hour period that the hourly steam-to-fuel or wa-
ter-to-fuel ratio is less than the ratio determined to result in compli-
ance during the initial demonstration of compliance test required by
§117.1335 of this title;

(2) speci�c identi�cation of each period of excess emis-
sions that occurs during startups, shutdowns, and malfunctions of the
affected unit. The nature and cause of any malfunction (if known) and
the corrective action taken or preventative measures adopted;

(3) the date and time identifying each period that the con-
tinuous monitoring system was inoperative, except for zero and span
checks and the nature of the system repairs or adjustments;

(4) when no excess emissions have occurred or the contin-
uous monitoring system has not been inoperative, repaired, or adjusted,
such information must be stated in the report; and
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(5) if the total duration of excess emissions for the report-
ing period is less than 1.0% of the total unit operating time for the re-
porting period and the CEMS, PEMS, or steam-to-fuel or water-to-fuel
ratio monitoring system downtime for the reporting period is less than
5.0% of the total unit operating time for the reporting period, only a
summary report form (as outlined in the latest edition of the commis-
sion’s Guidance for Preparation of Summary, Excess Emission, and
Continuous Monitoring System Reports) must be submitted, unless oth-
erwise requested by the executive director. If the total duration of ex-
cess emissions for the reporting period is greater than or equal to 1.0%
of the total operating time for the reporting period or the CEMS or
steam-to-fuel or water-to-fuel ratio monitoring system downtime for
the reporting period is greater than or equal to 5.0% of the total op-
erating time for the reporting period, a summary report and an excess
emission report must both be submitted.

(e) Recordkeeping. The owner or operator of a unit subject
to the requirements of this division shall maintain records of the data
speci�ed in this subsection. Records must be kept for a period of at least
�ve years and made available for inspection by the executive director,
United States Environmental Protection Agency, or local air pollution
control agencies having jurisdiction upon request. Operating records
for each unit must be recorded and maintained at a frequency equal
to the applicable emission speci�cation averaging period, or for units
claimed exempt from the emission speci�cations based on low annual
capacity factor, monthly. Records must include:

(1) emission rates in units of the applicable standards;

(2) gross energy production in MW-hr (not applicable to
auxiliary steam boilers), except as speci�ed in paragraph (8) of this
subsection;

(3) quantity and type of fuel burned;

(4) the injection rate of reactant chemicals (if applicable);
and

(5) emission monitoring data, in accordance with
§117.1340 of this title, including:

(A) the date, time, and duration of any malfunction
in the operation of the monitoring system, except for zero and span
checks, if applicable, and a description of system repairs and adjust-
ments undertaken during each period;

(B) the results of initial certi�cation testing, evalua-
tions, calibrations, checks, adjustments, and maintenance of CEMS,
PEMS, or operating parameter monitoring systems; and

(C) actual emissions or operating parameter measure-
ments, as applicable;

(6) the results of performance testing, including initial
demonstration of compliance testing conducted in accordance with
§117.1335 of this title;

(7) records of hours of operation;

(8) for any unit that the owner or operator elects to comply
with the output-based emission speci�cation in §117.1310(a)(1)(C) of
this title (relating to Emission Speci�cations for Eight-Hour Attain-
ment Demonstration):

(A) hourly records of the gross energy production in
MW-hr;

(B) records of hourly and annual average NO
X

emis-
sions in pounds per megawatt-hour (lb/MW-hr); and

(C) the averaging period for the annual average NO
X

emissions in lb/MW-hr, for demonstrating continuous compliance is

from January 1 through December 31 of each calendar year, beginning
on January 1, 2010; and

(9) for any unit that the owner or operator elects to comply
with the system-wide heat input weighted average emission speci�ca-
tion in §117.1310(a)(1)(D) of this title:

(A) hourly records of average NO
X

emissions in pounds
per million British thermal units (lb/MMBtu) for each utility boiler in
the system;

(B) hourly records of average heat input in million
British thermal units per hour (MMBtu/hr) for each utility boiler in
the system;

(C) hourly records of system-wide heat input weight av-
erage NO

X
emissions in lb/MMBtu; and

(D) hourly records of the rolling 168-hour average
of the system-wide heat input weighted average NO

X
emissions in

lb/MMBtu.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702057
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER D. COMBUSTION
CONTROL AT MINOR SOURCES IN
OZONE NONATTAINMENT AREAS
DIVISION 1. HOUSTON-GALVESTON-
BRAZORIA OZONE NONATTAINMENT AREA
MINOR SOURCES
30 TAC §§117.2000, 117.2003, 117.2010, 117.2025, 117.2030,
117.2035, 117.2045

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers; §5.103, concerning Rules;
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,

ADOPTED RULES June 8, 2007 32 TexReg 3339



concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.2035. Monitoring and Testing Requirements.
(a) Totalizing fuel �ow meters.

(1) The owner or operator of each unit subject to §117.2010
of this title (relating to Emission Speci�cations) and subject to Chap-
ter 101, Subchapter H, Division 3 of this title (relating to Mass Emis-
sions Cap and Trade Program), or of each unit claimed exempt under
§117.2003(b) of this title (relating to Exemptions) shall install, cali-
brate, maintain, and operate totalizing fuel �ow meters with an accu-
racy of ± 5%, to individually and continuously measure the gas and
liquid fuel usage. A computer that collects, sums, and stores electronic
data from continuous fuel �ow meters is an acceptable totalizer. The
owner or operator of units with totalizing fuel �ow meters installed
prior to March 31, 2005, that do not meet the accuracy requirements
of this subsection shall either recertify or replace existing meters to
meet the ± 5% accuracy required as soon as practicable, but no later
than March 31, 2007. For the purpose of compliance with this sub-
section for units having pilot fuel supplied by a separate fuel system
or from an unmonitored portion of the same fuel system, the fuel �ow
to pilots may be calculated using the manufacturer’s design �ow rates
rather than measured with a fuel �ow meter. The calculated pilot fuel
�ow rate must be added to the monitored fuel �ow when fuel �ow is
totaled.

(2) The following are alternatives to the fuel �ow monitor-
ing requirements of this subsection.

(A) Units operating with a nitrogen oxides (NO
X
) and

diluent continuous emissions monitoring system (CEMS) under sub-
section (c) of this section may monitor stack exhaust �ow using the �ow
monitoring speci�cations of 40 Code of Federal Regulations (CFR)
Part 60, Appendix B, Performance Speci�cation 6 or 40 CFR Part 75,
Appendix A.

(B) Units that vent to a common stack with a NO
X

and
diluent CEMS under subsection (c) of this section may use a single
totalizing fuel �ow meter.

(C) Diesel engines operating with run time meters may
meet the fuel �ow monitoring requirements of this subsection through
monthly fuel use records.

(D) Units of the same category of equipment subject to
Chapter 101, Subchapter H, Division 3 of this title may share a single
totalizing fuel �ow meter provided:

(i) the owner or operator performs a stack test in ac-
cordance with subsection (e) of this section for each unit sharing the
totalizing fuel �ow meter; and

(ii) the testing results from the unit with the highest
emission rate (in pounds per million British thermal units or grams per
horsepower-hour) are used for reporting purposes in §101.359 of this
title (relating to Reporting) for all units sharing the totalizing fuel �ow
meter.

(E) The owner or operator of a unit or units claimed ex-
empt under §117.2003(b) of this title, located at an independent school
district may demonstrate compliance with the exemption by the fol-
lowing:

(i) in addition to the records required by
§117.2045(a)(1) of this title (relating to Recordkeeping and Re-
porting Requirements), maintain the following monthly records in
either electronic or written format. These records must be kept for a
period of at least �ve years and must be made available upon request
by authorized representatives of the executive director, the United
States Environmental Protection Agency, or local air pollution control
agencies having jurisdiction;

(I) total fuel usage for the entire site;

(II) the estimated hours of operation for each
unit;

(III) the estimated average operating rate (e.g., a
percentage of maximum rated capacity) for each unit; and

(IV) the estimated fuel usage for each unit; and

(ii) within 60 days of written request by the execu-
tive director, submit for review and approval all methods, engineering
calculations, and process information used to estimate the hours of op-
eration, operating rates, and fuel usage for each unit.

(F) The owner or operator of units claimed exempt un-
der §117.2003(b) of this title may share a single totalizing fuel �ow
meter to demonstrate compliance with the exemption, provided that:

(i) all affected units at the site qualify for the exemp-
tion under §117.2003(b) of this title; and

(ii) the total fuel usage for all units at the site is less
than:

(I) the annual fuel usage limitation in
§117.2003(b)(1) of this title; or

(II) the annual fuel usage limitation in
§117.2003(b)(2) of this title when all affected units at the site
are equal to or greater than 5.0 million British thermal units per hour.

(b) Oxygen (O
2
) monitors. If the owner or operator installs an

O
2

monitor, the criteria in §117.8100(a) of this title (relating to Emis-
sion Monitoring System Requirements for Industrial, Commercial, and
Institutional Sources) should be considered the appropriate guidance
for the location and calibration of the monitor.

(c) NO
X

monitors. If the owner or operator installs a CEMS
or predictive emissions monitoring system (PEMS), it must meet the
requirements of §117.8100(a) or (b) of this title. If a PEMS is used, the
PEMS must predict the pollutant emissions in the units of the applicable
emission speci�cations of this division (relating to Houston-Galveston-
Brazoria Ozone Nonattainment Area Minor Sources).

(d) Monitor installation schedule. Installation of monitors
must be performed in accordance with the schedule speci�ed in
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§117.9200 of this title (relating to Compliance Schedule for Hous-
ton-Galveston-Brazoria Ozone Nonattainment Area Minor Sources).

(e) Testing requirements. The owner or operator of any unit
subject to §117.2010 of this title shall comply with the following testing
requirements.

(1) Each unit must be tested for NO
X
, carbon monoxide

(CO), and O
2

emissions.

(2) One of the ammonia monitoring procedures speci�ed in
§117.8130 of this title (relating to Ammonia Monitoring) must be used
to demonstrate compliance with the ammonia emission speci�cation of
§117.2010(i)(2) of this title for units that inject urea or ammonia into
the exhaust stream for NO

X
control.

(3) For units not equipped with CEMS or PEMS, all test-
ing must be conducted according to §117.8000 of this title (relating to
Stack Testing Requirements). In lieu of the test methods speci�ed in
§117.8000 of this title, the owner or operator may use American Soci-
ety for Testing and Materials (ASTM) D6522-00 to perform the NO

X
,

CO, and O
2
testing required by this subsection on natural gas-�red re-

ciprocating engines, combustion turbines, boilers, and process heaters.
If the owner or operator elects to use ASTM D6522-00 for the test-
ing requirements, the report must contain the information speci�ed in
§117.8010 of this title (relating to Compliance Stack Test Reports).

(4) Test results must be reported in the units of the applica-
ble emission speci�cations and averaging periods. If compliance test-
ing is based on 40 CFR Part 60, Appendix A reference methods, the
report must contain the information speci�ed in §117.8010 of this title.

(5) For units equipped with CEMS or PEMS, the CEMS or
PEMS must be installed and operational before testing under this sub-
section. Veri�cation of operational status must, at a minimum, include
completion of the initial monitor certi�cation and the manufacturer’s
written requirements or recommendations for installation, operation,
and calibration of the device.

(6) Initial compliance with §117.2010 of this title for units
operating with CEMS or PEMS must be demonstrated after monitor
certi�cation testing using the NO

X
CEMS or PEMS.

(7) For units not operating with CEMS or PEMS, the fol-
lowing apply.

(A) Retesting as speci�ed in paragraphs (1) - (4) of this
subsection is required within 60 days after any modi�cation that could
reasonably be expected to increase the NO

X
emission rate.

(B) Retesting as speci�ed in paragraphs (1) - (4) of this
subsection may be conducted at the discretion of the owner or oper-
ator after any modi�cation that could reasonably be expected to de-
crease the NO

X
emission rate, including, but not limited to, installation

of post-combustion controls, low-NO
X

burners, low excess air opera-
tion, staged combustion (for example, over�re air), �ue gas recircula-
tion, and fuel-lean and conventional (fuel-rich) reburn.

(C) The NO
X

emission rate determined by the retesting
must establish a new emission factor to be used to calculate actual emis-
sions from the date of the retesting forward. Until the date of the retest-
ing, the previously determined emission factor must be used to calcu-
late actual emissions for compliance with Chapter 101, Subchapter H,
Division 3 of this title.

(8) Testing must be performed in accordance with the
schedule speci�ed in §117.9200 of this title.

(9) All test reports must be submitted to the executive di-
rector for review and approval within 60 days after completion of the
testing.

(f) Emission allowances.

(1) For sources that are subject to Chapter 101, Subchapter
H, Division 3 of this title, the NO

X
testing and monitoring data of sub-

sections (a) - (e) of this section, together with the level of activity, as
de�ned in §101.350 of this title (relating to De�nitions), must be used
to establish the emission factor calculating actual emissions for com-
pliance with Chapter 101, Subchapter H, Division 3 of this title.

(2) The emission factor in subsection (e)(7) of this section
or paragraph (1) of this subsection is multiplied by the unit’s level of
activity to determine the unit’s actual emissions for compliance with
Chapter 101, Subchapter H, Division 3 of this title.

(g) Run time meters. The owner or operator of any sta-
tionary diesel engine claimed exempt using the exemption of
§117.2003(a)(2)(E), (H), or (I) of this title shall record the operating
time with an elapsed run time meter. Any run time meter installed on
or after October 1, 2001, must be non-resettable.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702058
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 2. DALLAS-FORT WORTH
EIGHT-HOUR OZONE NONATTAINMENT
AREA MINOR SOURCES
30 TAC §§117.2100, 117.2103, 117.2110, 117.2125, 117.2130,
117.2135, 117.2145

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
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Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.2100. Applicability.

This division (relating to Dallas-Fort Worth Eight-Hour Ozone
Nonattainment Area Minor Sources) applies in the Dallas-Fort Worth
eight-hour ozone nonattainment area to stationary, reciprocating in-
ternal combustion engines at any stationary source of nitrogen oxides
(NO

X
) that is not a major source of NO

X
.

§117.2103. Exemptions.

This division (relating to Dallas-Fort Worth Eight-Hour Ozone Nonat-
tainment Area Minor Sources) does not apply to the following station-
ary engines, except as speci�ed in §§117.2130(c), 117.2135(e), and
117.2145(b) and (c) of this title (relating to Operating Requirements;
Monitoring, Noti�cation, and Testing Requirements; and Recordkeep-
ing and Reporting Requirements):

(1) engines with a horsepower (hp) rating of less than 50
hp;

(2) engines used in research and testing;

(3) engines used for purposes of performance veri�cation
and testing;

(4) engines used solely to power other engines or gas tur-
bines during startups;

(5) engines operated exclusively in emergency situations,
except that operation for testing or maintenance purposes is allowed
for up to 100 hours per year, based on a rolling 12-month average.
Any new, modi�ed, reconstructed, or relocated stationary diesel en-
gine placed into service on or after June 1, 2007, is ineligible for this
exemption. For the purposes of this subparagraph, the terms "modi�-
cation” and "reconstruction” have the meanings de�ned in §116.10 of
this title (relating to General De�nitions) and 40 Code of Federal Reg-
ulations (CFR) §60.15 (December 16, 1975), respectively, and the term
"relocated” means to newly install at an account, as de�ned in §101.1
of this title (relating to De�nitions), a used engine from anywhere out-
side that account;

(6) engines used in response to and during the existence of
any of�cially declared disaster or state of emergency;

(7) engines used directly and exclusively by the owner or
operator for agricultural operations necessary for the growing of crops
or raising of fowl or animals;

(8) diesel engines placed into service before June 1, 2007,
that:

(A) operate less than 100 hours per year, based on a
rolling 12-month average; and

(B) have not been modi�ed, reconstructed, or relocated
on or after June 1, 2007. For the purposes of this clause, the terms

"modi�cation” and "reconstruction” have the meanings de�ned in
§116.10 of this title and 40 CFR §60.15 (December 16, 1975), respec-
tively, and the term "relocated” means to newly install at an account,
as de�ned in §101.1 of this title, a used engine from anywhere outside
that account; and

(9) new, modi�ed, reconstructed, or relocated stationary
diesel engines placed into service on or after June 1, 2007, that:

(A) operate less than 100 hours per year, based on a
rolling 12-month average, in other than emergency situations; and

(B) meet the corresponding emission standard for non-
road engines listed in 40 CFR §89.112(a), Table 1 (October 23, 1998)
and in effect at the time of installation, modi�cation, reconstruction, or
relocation. For the purposes of this subparagraph, the terms "modi�-
cation” and "reconstruction” have the meanings de�ned in §116.10 of
this title and 40 CFR §60.15 (December 16, 1975), respectively, and
the term "relocated” means to newly install at an account, as de�ned in
§101.1 of this title, a used engine from anywhere outside that account.

§117.2110. Emission Speci�cations for Eight-Hour Attainment
Demonstration.

(a) The owner or operator of any source subject to this divi-
sion (relating to Dallas-Fort Worth Eight-Hour Ozone Nonattainment
Area Minor Sources) shall not allow the discharge into the atmosphere
emissions of nitrogen oxides (NO

X
) in excess of the following emission

speci�cations.

(1) Emission speci�cations for stationary, gas-�red, recip-
rocating internal combustion engines are as follows:

(A) rich-burn engines:

(i) �red on land�ll gas, 0.60 grams per horsepower-
hour (g/hp-hr); and

(ii) all other rich-burn engines, 0.50 g/hp-hr; and

(B) lean-burn engines:

(i) placed into service before June 1, 2007, that have
not been modi�ed, reconstructed, or relocated on or after June 1, 2007,
0.70 g/hp-hr; and

(ii) placed into service, modi�ed, reconstructed, or
relocated on or after June 1, 2007:

(I) �red on land�ll gas, 0.60 g/hp-hr; and

(II) all other lean-burn engines, 0.50 g/hp-hr.

(2) The emission speci�cation for stationary, dual-fuel, re-
ciprocating internal combustion engines is 5.83 g/hp-hr.

(3) Emission speci�cations for stationary, diesel, recipro-
cating internal combustion engines are as follows:

(A) placed into service before March 1, 2009, that have
not been modi�ed, reconstructed, or relocated on or after March 1,
2009, the lower of 11.0 g/hp-hr or the emission rate established by
testing, monitoring, manufacturer’s guarantee, or manufacturer’s other
data; and

(B) for engines not subject to subparagraph (A) of this
paragraph:

(i) with a horsepower (hp) rating of 50 hp or greater,
but less than 100 hp, that are installed, modi�ed, reconstructed, or re-
located on or after March 1, 2009, 3.3 g/hp-hr;

(ii) with a horsepower rating of 100 hp or greater,
but less than or equal to 750 hp, that are installed, modi�ed, recon-
structed, or relocated on or after March 1, 2009, 2.8 g/hp-hr; and
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(iii) with a horsepower rating of 750 hp or greater
that are installed, modi�ed, reconstructed, or relocated on or after
March 1, 2009, 4.5 g/hp-hr.

(4) As an alternative to the emission speci�cations in para-
graphs (1) - (3) of this subsection for units with an annual capacity
factor of 0.0383 or less, 0.060 lb/MMBtu heat input. For units placed
into service on or before December 31, 2000, the annual capacity factor
as of December 31, 2000, must be used to determine eligibility for the
alternative emission speci�cation of this paragraph. For units placed
into service after December 31, 2000, a 12-month rolling average must
be used to determine the annual capacity factor.

(5) For the purposes of this subsection, the terms "modi-
�cation" and "reconstruction" have the meanings de�ned in §116.10
of this title (relating to General De�nitions) and 40 Code of Federal
Regulations §60.15 (December 16, 1975), respectively, and the term
"relocated" means to newly install at an account, as de�ned in §101.1
of this title (relating to De�nitions), a used engine from anywhere out-
side that account.

(b) The averaging time for the NO
X

emission speci�cations of
subsection (a) of this section is as follows:

(1) if the unit is operated with a NO
X

continuous emissions
monitoring system (CEMS) or predictive emissions monitoring system
(PEMS) under §117.2135(c) of this title (relating to Monitoring, Noti-
�cation, and Testing Requirements), either as:

(A) a rolling 30-day average period, in the units of the
applicable standard;

(B) a block one-hour average, in the units of the appli-
cable standard, or alternatively;

(C) a block one-hour average, in pounds per hour, for
boilers, calculated as the product of the boiler’s maximum rated capac-
ity and its applicable limit in lb/MMBtu; or

(2) if the unit is not operated with a NO
X

CEMS or PEMS
under §117.2135(c) of this title, a block one-hour average, in the units
of the applicable standard.

(c) The maximum rated capacity used to determine the appli-
cability of the emission speci�cations in subsection (a) of this section
must be the greater of the following:

(1) the maximum rated capacity as of December 31, 2000;
or

(2) the maximum rated capacity after December 31, 2000.

(d) A unit’s classi�cation is determined by the most speci�c
classi�cation applicable to the unit as of December 31, 2000. For ex-
ample, a unit that is classi�ed as a stationary gas-�red engine as of
December 31, 2000, but subsequently is authorized to operate as a
dual-fuel engine, must be classi�ed as a stationary gas-�red engine for
the purposes of this chapter.

(e) Changes after December 31, 2000, to a unit subject to an
emission speci�cation in subsection (a) of this section (ESAD unit) that
result in increased NO

X
emissions from a unit not subject to an emission

speci�cation in subsection (a) of this section (non-ESAD unit), such
as redirecting one or more fuel or waste streams containing chemical-
bound nitrogen to an incinerator or a �are, is only allowed if:

(1) the increase in NO
X

emissions at the non-ESAD unit
is determined using a CEMS or PEMS that meets the requirements
of §117.2135(c) of this title, or through stack testing that meets the
requirements of §117.2135(f) of this title; and

(2) emission credits equal to the increase in NO
X

emis-
sions at the non-ESAD unit are obtained and used in accordance
with §117.9800 of this title (relating to Use of Emission Credits for
Compliance).

(f) A source that met the de�nition of major source on Decem-
ber 31, 2000, is always classi�ed as a major source for purposes of this
chapter. A source that did not meet the de�nition of major source (i.e.,
was a minor source, or did not yet exist) on December 31, 2000, but
becomes a major source at any time after December 31, 2000, is from
that time forward always classi�ed as a major source for purposes of
this chapter.

(g) The availability under subsection (a)(4) of this section of
an emission speci�cation for units with an annual capacity factor of
0.0383 or less is based on the unit’s status on December 31, 2000. Re-
duced operation after December 31, 2000, cannot be used to qualify
for a more lenient emission speci�cation under subsection (a)(4) of this
section than would otherwise apply to the unit.

(h) No person shall allow the discharge into the atmosphere
from any unit subject to NO

X
emission speci�cations in subsection (a)

of this section, emissions in excess of the following, except as provided
in §117.2125 of this title (relating to Alternative Case Speci�c Speci�-
cations):

(1) carbon monoxide (CO), 400 ppmv at 3.0% O
2
, dry ba-

sis (or alternatively, 3.0 g/hp-hr for stationary internal combustion en-
gines):

(A) on a rolling 24-hour averaging period, for units
equipped with CEMS or PEMS for CO; and

(B) on a one-hour average, for units not equipped with
CEMS or PEMS for CO; and

(2) for units that inject urea or ammonia into the exhaust
stream for NO

X
control, ammonia emissions of 10 ppmv at 15% O

2
,

dry, for gas-�red lean-burn engines; and 3.0% O
2
, dry, for all other

units, based on:

(A) a block one-hour averaging period for units not
equipped with a CEMS or PEMS for ammonia; or

(B) a rolling 24-hour averaging period for units
equipped with CEMS or PEMS for ammonia.

(i) An owner or operator may use emission reduction credits
as speci�ed in §117.9800 of this title to comply with the NO

X
emission

speci�cations of this section.

§117.2130. Operating Requirements.

(a) The owner or operator shall operate any unit subject to the
emission speci�cations of §117.2110 of this title (relating to Emission
Speci�cations for Eight-Hour Attainment Demonstration) in compli-
ance with those speci�cations.

(b) All units subject to §117.2110 of this title must be operated
so as to minimize nitrogen oxides (NO

X
) emissions, consistent with

the emission control techniques selected, over the unit’s operating or
load range during normal operations. Such operational requirements
include the following.

(1) Each unit controlled with post-combustion control
techniques must be operated such that the reducing agent injection rate
is maintained to limit NO

X
concentrations to less than or equal to the

NO
X

concentrations achieved at maximum rated capacity.

(2) Each stationary internal combustion engine controlled
with nonselective catalytic reduction must be equipped with an auto-
matic air-fuel ratio (AFR) controller that operates on exhaust O

2
or CO
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control and maintains AFR in the range required to meet the engine’s
applicable emission speci�cations.

(3) Each stationary internal combustion engine must be
checked for proper operation according to §117.8140(b) of the title
(relating to Emission Monitoring for Engines).

(c) No person shall start or operate any stationary diesel or
dual-fuel engine for testing or maintenance between the hours of 6:00
a.m. and noon, except:

(1) for speci�c manufacturer’s recommended testing
requiring a run of over 18 consecutive hours;

(2) to verify reliability of emergency equipment (e.g.,
emergency generators or pumps) immediately after unforeseen repairs.
Routine maintenance such as an oil change is not considered to be an
unforeseen repair; or

(3) �rewater pumps for emergency response training con-
ducted in the months of April through October.

§117.2135. Monitoring, Noti�cation, and Testing Requirements.

(a) Oxygen (O
2
) monitors. If the owner or operator installs an

O
2

monitor, the criteria in §117.8100(a) of this title (relating to Emis-
sion Monitoring System Requirements for Industrial, Commercial, and
Institutional Sources) should be considered the appropriate guidance
for the location and calibration of the monitor.

(b) Nitrogen oxides (NO
X
) monitors. If the owner or operator

installs a continuous emissions monitoring system (CEMS) or predic-
tive emissions monitoring system (PEMS), the CEMS or PEMS must
meet the requirements of §117.8100(a) or (b) of this title. If a PEMS
is used, the PEMS must predict the pollution emissions in the units of
the applicable emission limitations of this division.

(c) Monitor installation schedule. Installation of moni-
tors must be performed in accordance with the schedule speci�ed
in §117.9210 of this title (relating to Compliance Schedule for
Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area Minor
Sources).

(d) Testing requirements. The owner or operator of any unit
subject to §117.2110 of this title (relating to Emission Speci�cations
for Eight-Hour Attainment Demonstration) shall comply with the fol-
lowing testing requirements.

(1) Each unit must be tested for NO
X
, carbon monoxide

(CO), and O
2

emissions.

(2) One of the ammonia monitoring procedures speci�ed in
§117.8130 of this title (relating to Ammonia Monitoring) must be used
to demonstrate compliance with the ammonia emission speci�cation of
§117.2110(h)(2) of this title for units that inject urea or ammonia into
the exhaust stream for NO

X
control.

(3) For units not equipped with CEMS or PEMS, all test-
ing must be conducted according to §117.8000 of this title (relating
to Stack Testing Requirements). In lieu of the test methods speci�ed
in §117.8000 of this title, the owner or operator may use American
Society for Testing and Materials (ASTM) D6522-00 to perform the
NO

X
, CO, and O

2
testing required by this subsection on natural gas-�red

reciprocating engines. If the owner or operator elects to use ASTM
D6522-00 for the testing requirements, the report must contain the in-
formation speci�ed in §117.8010 of this title (relating to Compliance
Stack Test Reports).

(4) Test results must be reported in the units of the applica-
ble emission speci�cations and averaging periods. If compliance test-
ing is based on 40 Code of Federal Regulations Part 60, Appendix A

reference methods, the report must contain the information speci�ed in
§117.8010 of this title.

(5) For units equipped with CEMS or PEMS, the CEMS or
PEMS must be installed and operational before testing under this sub-
section. Veri�cation of operational status must, at a minimum, include
completion of the initial monitor certi�cation and the manufacturer’s
written requirements or recommendations for installation, operation,
and calibration of the device.

(6) Initial compliance with the emission speci�cations of
§117.2110 of this title for units operating with CEMS or PEMS must be
demonstrated after monitor certi�cation testing using the NO

X
CEMS

or PEMS.

(7) For units not operating with CEMS or PEMS, the fol-
lowing apply.

(A) Retesting as speci�ed in paragraphs (1) - (4) of this
subsection is required within 60 days after any modi�cation that could
reasonably be expected to increase the NO

X
emission rate.

(B) Retesting as speci�ed in paragraphs (1) - (4) of this
subsection may be conducted at the discretion of the owner or oper-
ator after any modi�cation that could reasonably be expected to de-
crease the NO

X
emission rate, including, but not limited to, installation

of post-combustion controls, low-NO
X

burners, low excess air opera-
tion, staged combustion (for example, over�re air), �ue gas recircula-
tion, and fuel-lean and conventional (fuel-rich) reburn.

(C) Stationary, reciprocating internal combustion en-
gines not equipped with CEMS or PEMS must be periodically tested
for NO

X
and CO emissions as speci�ed in §117.8140(a) of this title

(relating to Emission Monitoring for Engines).

(8) Testing must be performed in accordance with the
schedule speci�ed in §117.9210 of this title.

(9) All test reports must be submitted to the executive di-
rector for review and approval within 60 days after completion of the
testing.

(10) The owner or operator of an affected unit in the Dallas-
Fort Worth eight-hour ozone nonattainment area must submit written
noti�cation of any CEMS or PEMS relative accuracy test audit (RATA)
or testing required under this section to the appropriate regional of�ce
and any local air pollution control agency having jurisdiction at least
15 days in advance of the date of RATA or testing.

(e) Run time meters. The owner or operator of any stationary
diesel engine claimed exempt using the exemption of §117.2103(5),
(8), or (9) of this title shall record the operating time with a non-reset-
table elapsed run time meter.

§117.2145. Recordkeeping and Reporting Requirements.
(a) Recordkeeping. The owner or operator of a unit subject to

§117.2110 of this title (relating to Emission Speci�cations for Eight-
Hour Attainment Demonstration) shall maintain written or electronic
records of the data speci�ed in this subsection. Such records must
be kept for a period of at least �ve years and must be made available
upon request by authorized representatives of the executive director,
the United States Environmental Protection Agency, or local air pollu-
tion control agencies having jurisdiction. The records must include:

(1) for each unit using a continuous emission monitoring
system (CEMS) or predictive emission monitoring system (PEMS) in
accordance with §117.2135(b) of this title (relating to Monitoring, No-
ti�cation, and Testing Requirements) monitoring records of:

(A) hourly emissions for units complying with an emis-
sion speci�cation enforced on a block one-hour average; and
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(B) daily emissions for units complying with an emis-
sion speci�cation enforced on a rolling 30-day average. Emissions
must be recorded in units of:

(i) pounds per million British thermal units
(MMBtu) heat input; and

(ii) pounds or tons per day;

(2) for each stationary internal combustion engine subject
to §117.2110 of this title, records of:

(A) emissions measurements required by
§117.2130(b)(3) of this title (relating to Operating Requirements); and

(B) catalytic converter, air-fuel ratio controller, or other
emissions-related control system maintenance, including the date and
nature of corrective actions taken;

(3) records of carbon monoxide (CO) measurements spec-
i�ed in §117.2130(b)(3) of this title;

(4) records of the results of initial certi�cation testing, eval-
uations, calibrations, checks, adjustments, and maintenance of CEMS,
PEMS, or steam-to-fuel or water-to-fuel ratio monitoring systems; and

(5) records of the results of performance testing, including
the testing conducted in accordance with §117.2135(d) of this title.

(b) Records for exempt engines. Written records of the num-
ber of hours of operation for each day’s operation must be made for
each engine claimed exempt under §117.2103(5), (8), or (9) of this ti-
tle or §117.2130(b)(3) of this title. In addition, for each engine claimed
exempt under §117.2103(5) of this title, written records must be main-
tained of the purpose of engine operation and, if operation was for an
emergency situation, identi�cation of the type of emergency situation
and the start and end times and date(s) of the emergency situation. The
records must be maintained for at least �ve years and must be made
available upon request to representatives of the executive director, the
United States Environmental Protection Agency, or any local air pol-
lution control agency having jurisdiction.

(c) Records of operation for testing and maintenance. The
owner or operator of each stationary diesel or dual-fuel engine shall
maintain the following records for at least �ve years and make them
available upon request by authorized representatives of the executive
director, the United States Environmental Protection Agency, or local
air pollution control agencies having jurisdiction:

(1) date(s) of operation;

(2) start and end times of operation;

(3) identi�cation of the engine; and

(4) total hours of operation for each month and for the most
recent 12 consecutive months.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702059
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER E. MULTI-REGION
COMBUSTION CONTROL
DIVISION 1. UTILITY ELECTRIC
GENERATION IN EAST AND CENTRAL
TEXAS
30 TAC §§117.3000, 117.3003, 117.3005, 117.3010, 117.3020,
117.3025, 117.3035, 117.3040, 117.3045, 117.3054, 117.3056

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.3020. System Cap.
(a) An owner or operator may achieve compliance with the

nitrogen oxides (NO
X
) emission speci�cations of §117.3010 of this ti-

tle (relating to Emission Speci�cations) by achieving equivalent NO
X

emission reductions obtained by compliance with a system cap emis-
sion limitation in accordance with the requirements of this section.

(b) Each unit within an electric power generating system, as
de�ned in §117.10 of this title (relating to De�nitions), that would oth-
erwise be subject to the NO

X
emission speci�cations of §117.3010 of

this title must be included in the system cap.

(c) The annual average emission cap must be calculated using
the following equation.
Figure: 30 TAC §117.3020(c)

ADOPTED RULES June 8, 2007 32 TexReg 3345



(d) The NO
X

emissions monitoring required by §117.3040 of
this title (relating to Continuous Demonstration of Compliance) for
each unit in the system cap must be used to demonstrate continuous
compliance with the system cap.

(e) For each operating unit, the owner or operator shall use one
of the following methods to provide substitute emissions compliance
data during periods when the NO

X
monitor is off-line:

(1) if the NO
X

monitor is a continuous emissions monitor-
ing system (CEMS):

(A) subject to 40 Code of Federal Regulations (CFR)
Part 75, use the missing data procedures speci�ed in 40 CFR Part 75,
Subpart D (Missing Data Substitution Procedures); or

(B) subject to 40 CFR Part 75, Appendix E, use the
missing data procedures speci�ed in 40 CFR Part 75, Appendix E, §2.5
(Missing Data Procedures);

(2) use Appendix E monitoring in accordance with
§117.3040(e) of this title;

(3) if the NO
X

monitor is a predictive emissions monitoring
system (PEMS):

(A) use the methods speci�ed in 40 CFR Part 75, Sub-
part D; or

(B) use calculations in accordance with §117.8110(b)
of this title (relating to Emission Monitoring System Requirements for
Utility Electric Generation Sources); or

(4) use the maximum emission rate as measured by the test-
ing conducted in accordance with §117.3035(d) of this title (relating to
Initial Demonstration of Compliance).

(f) The owner or operator of any unit subject to a system cap
shall maintain daily records indicating the NO

X
emissions and fuel us-

age from each unit and summations of total NO
X

emissions and fuel
usage for all units under the system cap on a daily basis. Records must
also be retained in accordance with §117.3045 of this title (relating to
Noti�cation, Recordkeeping, and Reporting Requirements).

(g) The owner or operator of any unit subject to a system cap
shall submit annual reports for the monitoring systems in accordance
with §117.3045 of this title. The owner or operator shall also report
any exceedance of the system cap emission limit in the annual report
and shall include an analysis of the cause for the exceedance with ap-
propriate data to demonstrate the amount of emissions in excess of the
applicable limit and the necessary corrective actions taken by the com-
pany to assure future compliance.

(h) The owner or operator of any unit subject to a system cap
shall demonstrate initial compliance with the system cap in accordance
with the schedule speci�ed in §117.9300 of this title (relating to Com-
pliance Schedule for Utility Electric Generation in East and Central
Texas).

(i) A unit that is permanently retired or decommissioned and
rendered inoperable may be included in the system cap emission limit,
provided that the permanent shutdown occurred on or after January 1,
1999. The system cap emission limit is calculated in accordance with
subsection (b) of this section.

(j) Emission reductions from shutdowns or curtailments that
have been used for netting or offset purposes under the requirements
of Chapter 116 of this title (relating to Control of Air Pollution by Per-
mits for New Construction or Modi�cation) may not be included in the
baseline for establishing the cap.

(k) For the purposes of determining compliance with the sys-
tem cap emission limit, the contribution of each affected unit that is
operating during a startup, shutdown, or emissions event as de�ned in
§101.1 of this title (relating to De�nitions) must be calculated from the
NO

X
emission rate measured by the NO

X
monitor, if operating prop-

erly. If the NO
X

monitor is not operating properly, the substitute data
procedures identi�ed in subsection (e) of this section must be used. If
neither the NO

X
monitor nor the substitute data procedure are operating

properly, the owner or operator shall use the maximum daily rate mea-
sured during the initial demonstration of compliance, unless the owner
or operator provides data demonstrating to the satisfaction of the ex-
ecutive director and United States Environmental Protection Agency
that actual emissions were less than maximum emissions during such
periods.

(l) An owner or operator of a source of NO
X

in any of the east
and central Texas attainment counties listed in §117.3000(a)(4) of this
title (relating to Applicability) who is participating in the system cap
under this section (relating to System Cap) may exceed their system
cap provided that the owner or operator is complying with the require-
ments of Chapter 101, Subchapter H, Division 1, 4, or 5 of this title
(relating to Emission Credit Banking and Trading; Discrete Emission
Credit Banking and Trading; and System Cap Trading).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702060
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 2. CEMENT KILNS
30 TAC §§117.3100, 117.3101, 117.3103, 117.3110, 117.3120,
117.3123, 117.3125, 117.3140, 117.3142, 117.3145

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
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which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.3103. Exemptions.

(a) Portland cement kilns exempted from the provisions of this
division (relating to Cement Kilns), include any portland cement kiln
placed into service on or after December 31, 1999, except as speci�ed
in §§117.3110, 117.3120, and 117.3123 of this title (relating to Emis-
sion Speci�cations; Source Cap; and Dallas-Fort Worth Eight-Hour
Ozone Attainment Demonstration Control Requirements).

(b) Any account in Ellis County with no portland cement kilns
in operation prior to January 1, 2001, is exempt from §117.3123 of this
title.

(c) After the compliance date speci�ed in §117.9320(c) of this
title (relating to Compliance Schedule for Cement Kilns), portland ce-
ment kilns that are subject to §117.3123 of this title are exempt from
§117.3110 and §117.3120 of this title between March 1 and October 31
of each calendar year.

§117.3123. Dallas-Fort Worth Eight-Hour Ozone Attainment
Demonstration Control Requirements.

(a) In accordance with the compliance schedule in
§117.9320(c) of this title (relating to Compliance Schedule for
Cement Kilns), the owner or operator of any portland cement kiln
located in Ellis County shall not allow the total nitrogen oxides (NO

X
)

emissions from all cement kilns located at the account to exceed the
source cap limitation determined according to subsection (b) of this
section. The source cap limitation of this section only applies from
March 1 through October 31 of each calendar year. Compliance with
the 30-day rolling average cap must be demonstrated beginning on
March 31 of each calendar year.

(b) The NO
X

source cap for an account subject to this section
must be calculated according to the following equation.
Figure: 30 TAC §117.3123(b)

(c) The monitoring required by §117.3142 of this title (relat-
ing to Emission Testing and Monitoring for Eight-Hour Attainment
Demonstration) for each cement kiln subject to this section must be
used to demonstrate continuous compliance with the source cap re-
quirements of this section. Compliance with the source cap must be
demonstrated on a 30-day rolling average basis, calculated according
to §117.3142 of this title.

(d) For any portland cement kiln not operational prior to cal-
endar year 2006 and that is located at an account subject to this section,
the following requirements apply.

(1) The cement kiln is subject to the source cap of this sec-
tion but must not be included in the source cap calculation in subsection
(b) of this section.

(2) The requirements of §117.3142 of this title and
§117.3145 of this title (relating to Noti�cation, Recordkeeping, and
Reporting Requirements) apply.

(3) The NO
X

emissions from the kiln must be included in
the calculation of 30-day rolling average NO

X
emissions according to

§117.3142 of this title for compliance with the source cap in subsection
(b) of this section.

(e) The owner or operator of each portland cement kiln located
in Ellis County shall submit a control plan to the Of�ce of Compliance
and Enforcement, the appropriate regional of�ce, and the Chief Engi-
neer’s Of�ce, for compliance with the source cap in subsection (b) of
this section. The plan must be submitted according to the compliance
schedule in §117.9320(c) of this title.

(1) At a minimum, the control plan must include:

(A) the emission point number for each kiln at the ac-
count;

(B) the facility identi�cation number for each kiln at the
account;

(C) the source cap for the account calculated according
to the equation in subsection (b) of this section; and

(D) a description of the control measures that have been
or will be implemented for each cement kiln for compliance with the
source cap.

(2) A revised control plan may be submitted by the owner
or operator, along with any required permit applications. Such a plan
must adhere to the requirements of this division (relating to Cement
Kilns).

(f) For any kiln that injects urea or ammonia for NO
X

control,
the owner or operator shall not allow ammonia emissions in excess of
10 parts per million by volume at 7.0% oxygen, dry basis, on a 24-hour
rolling average basis.

(g) An owner or operator may use §117.9800 of this title (re-
lating to Use of Emission Credits for Compliance) to meet the NO

X

emission control requirements of this section, in whole or in part.

§117.3142. Emission Testing and Monitoring for Eight-Hour Attain-
ment Demonstration.

(a) An owner or operator of any portland cement kiln that is
subject to the source cap of §117.3123 of this title (relating to Dal-
las-Fort Worth Eight-Hour Ozone Attainment Demonstration Control
Requirements) shall comply with the following monitoring require-
ments.

(1) The nitrogen oxides (NO
X
) monitoring requirements of

§117.3140 of this title (relating to Continuous Demonstration of Com-
pliance) apply. The following requirements also apply.

(A) For a single portland cement kiln with multiple ex-
haust stacks, each individual stack must be analyzed separately.

(B) One continuous emission monitoring system
(CEMS) may be shared among portland cement kilns or among
multiple exhaust stacks on a single portland cement kiln, provided:

(i) the exhaust stream of each stack is analyzed and
reported separately; and

(ii) the CEMS meets the certi�cation requirements
of §117.3140(b) of this title for each exhaust stream while the CEMS
is operating in the time-shared mode.
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(C) All bypass stacks must be monitored continuously,
in order to quantify emissions directed through the bypass stack. If the
CEMS is located upstream of the bypass stack then:

(i) no ef�uent streams from other potential sources
of NO

X
emissions may be introduced between the CEMS and the bypass

stack; and

(ii) the owner or operator shall install, operate, and
maintain a continuous monitoring system to record automatically the
date, time, and duration of each event when the bypass stack is open.

(2) Stack exhaust �ow rate must be monitored with a �ow
meter using the monitoring speci�cations of 40 Code of Federal Regu-
lations (CFR) Part 60, Appendix B, Performance Speci�cation 6 or 40
CFR Part 75, Appendix A.

(3) For portland cement kilns that inject ammonia or
urea for NO

X
control, fuel type notwithstanding, ammonia emis-

sions must be monitored according to one of the methods speci�ed in
§117.8130(1), (2), or (4) of this title (relating to Ammonia Monitoring)
to demonstrate compliance with the ammonia emission speci�cation
in §117.3123(f) of this title. The ammonia monitoring requirements
of this paragraph only apply from March 1 to October 31 of each
calendar year, or any other time the owner or operator injects ammonia
or urea for NO

X
control.

(4) Installation of monitors must be performed in accor-
dance with the schedule speci�ed in §117.9320(c) of this title (relating
to Compliance Schedule for Cement Kilns).

(b) The owner or operator of a portland cement kiln subject to
the source cap requirements of §117.3123 of this title shall calculate
NO

X
emissions for determining compliance with the source cap as fol-

lows. The calculation requirements of this subsection only apply from
March 1 to October 31 of each calendar year.

(1) Hourly NO
X

emissions. Hourly NO
X

emissions for each
kiln must be calculated according to the following equation.
Figure: 30 TAC §117.3142(b)(1)

(2) Daily NO
X

emissions. The daily total NO
X

emission for
each kiln must be calculated as the sum of the hourly NO

X
emissions

for each calendar day, reported in tons per day, and must be calculated
according to the following equation.
Figure: 30 TAC §117.3142(b)(2)

(3) Thirty-day rolling average. The 30-day rolling average
NO

X
emissions for the account must be calculated according to the fol-

lowing equation.
Figure: 30 TAC §117.3142(b)(3)

§117.3145. Noti�cation, Recordkeeping, and Reporting Require-
ments.

(a) Noti�cation. The owner or operator of each portland ce-
ment kiln shall submit verbal noti�cation to the executive director of
the date of any continuous emissions monitoring system (CEMS) or
predictive emissions monitoring system (PEMS) performance evalua-
tion conducted under §117.3140 or §117.3142 of this title (relating to
Continuous Demonstration of Compliance; and Emission Testing and
Monitoring for Eight-Hour Attainment Demonstration) at least 15 days
before such date followed by written noti�cation within 15 days after
testing is completed.

(b) Reporting of test results. The owner or operator of each
portland cement kiln shall furnish the executive director and any local
air pollution control agency having jurisdiction a copy of any CEMS
or PEMS relative accuracy test audit conducted under §117.3140 or
§117.3142 of this title:

(1) within 60 days after completion of such testing or eval-
uation; and

(2) not later than the appropriate compliance date in
§117.9320 of this title (relating to Compliance Schedule for Cement
Kilns).

(c) Recordkeeping. The owner or operator of a portland ce-
ment kiln subject to the requirements of this division (relating to Ce-
ment Kilns) shall maintain written or electronic records of the data
speci�ed in this subsection. Such records must be kept for a period of at
least �ve years and must be made available upon request by authorized
representatives of the executive director, United States Environmental
Protection Agency, or local air pollution control agencies having juris-
diction. The records must include:

(1) for each kiln subject to §117.3110 or 117.3120 of this
title (relating to Emission Speci�cations; and Source Cap), monitoring
records of:

(A) daily and rolling 30-day average (and, for each kiln
subject to the source cap in §117.3120 of this title, rolling 90-day av-
erage) nitrogen oxides (NO

X
) emissions (in pounds);

(B) daily and rolling 30-day average (and, for each kiln
subject to the source cap in §117.3120 of this title, rolling 90-day av-
erage) production of clinker (in United States short tons); and

(C) average NO
X

emission rate (in pounds per ton
(lb/ton) of clinker produced) on the basis of a rolling 30-day average
(and, for each kiln subject to the source cap in §117.3120 of this title,
a rolling 90-day average);

(2) records of the results of initial certi�cation testing, eval-
uations, calibrations, checks, adjustments, and maintenance of CEMS
and PEMS;

(3) records of the results of any stack testing conducted;
and

(4) for each kiln subject to the source cap in §117.3123 of
this title (relating to Dallas-Fort Worth Eight-Hour Ozone Attainment
Demonstration Control Requirements) and emission testing and mon-
itoring requirements in §117.3142 of this title:

(A) records of the control plan required under
§117.3123 of this title;

(B) hourly records of the average NO
X

concentration in
parts per million by volume;

(C) hourly records of the NO
X

emissions in pounds per
hour;

(D) daily records of the NO
X

emissions in tons per day;

(E) daily records of the NO
X

emissions in tons per day
expressed as a 30-day rolling average;

(F) hourly records of the average exhaust gas �ow rate
in dry standard cubic feet per minute; and

(G) records of ammonia monitoring required under
§117.3142(a)(3) of this title.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702061
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Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 3. WATER HEATERS, SMALL
BOILERS, AND PROCESS HEATERS
30 TAC §§117.3200, 117.3201, 117.3203, 117.3205, 117.3210,
117.3215

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code, §5.102,
concerning General Powers, §5.103, concerning Rules, and
§5.105, concerning General Policy, that authorize the commis-
sion to adopt rules necessary to carry out its powers and duties
under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality
to be maintained in the state’s air and the authority to control
the quality of the state’s air; §382.012, concerning State Air
Control Plan, which requires the commission to develop plans
for protection of the state’s air; §382.014, concerning Emission
Inventory, which authorizes the commission to require sub-
mission information relating to emissions of air contaminants;
§382.016, concerning Monitoring Requirements; Examination
of Records, which authorizes the commission to prescribe
requirements for owners or operators of sources to make and
maintain records of emissions measurements; §382.017, con-
cerning Rules, which provides the commission the authority to
adopt rules consistent with the policy and purposes of the Texas
Clean Air Act; §382.021, concerning Sampling Methods and
Procedures, which authorizes the commission to prescribe the
sampling methods and procedures; and §382.051(d), concern-
ing Permitting Authority of Commission Rules, which authorizes
the commission to adopt rules as necessary to comply with
changes in federal law or regulations applicable to permits
under Chapter 382. The new sections are adopted under
federal mandates contained in 42 United States Code, §§7401
et. seq., that require states to adopt pollution control measures
in order to reach speci�c air quality standards in particular
areas of the state. In addition, the new sections are adopted to
implement the legislative mandate under House Bill (HB) 965,
79th Legislature, 2005, which adds Texas Health and Safety
Code, §382.0275, concerning Commission Action Relating to
Residential Water Heaters, which requires certain actions of the
commission regarding residential water heaters.

The adopted sections implement Texas Health and Safety Code,
§§382.002, 382.011, 382.012, 382.016, 382.017, and 382.0275.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702062

Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 4. EAST TEXAS COMBUSTION
30 TAC §§117.3300, 117.3303, 117.3310, 117.3325, 117.3330,
117.3335, 117.3345

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.3300. Applicability.

This division (relating to East Texas Combustion) applies to station-
ary, gas-�red reciprocating internal combustion engines at any station-
ary source of nitrogen oxides in the following affected counties: An-
derson, Brazos, Burleson, Camp, Cass, Cherokee, Franklin, Freestone,
Gregg, Grimes, Harrison, Henderson, Hill, Hopkins, Hunt, Lee, Leon,
Limestone, Madison, Marion, Morris, Nacogdoches, Navarro, Panola,
Rains, Robertson, Rusk, Shelby, Smith, Titus, Upshur, Van Zandt, and
Wood Counties.

§117.3303. Exemptions.
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The following stationary engines are exempt from this division (relat-
ing to East Texas Combustion), except as speci�ed in §117.3345(b) of
this title (relating to Recordkeeping and Reporting Requirements):

(1) engines with a maximum rated horsepower (hp) capac-
ity of less than 240 hp;

(2) engines used in research and testing;

(3) engines used for purposes of performance veri�cation
and testing;

(4) engines used solely to power other engines or gas tur-
bines during startups;

(5) engines operated exclusively in emergency situations,
except that operation for testing or maintenance purposes is allowed
for up to 100 hours per year, based on a rolling 12-month average;

(6) engines used in response to and during the existence of
any of�cially declared disaster or state of emergency;

(7) engines used directly and exclusively by the owner or
operator for agricultural operations necessary for the growing of crops
or raising of fowl or animals;

(8) diesel engines;

(9) dual-fuel engines; and

(10) gas-�red lean-burn engines.

§117.3310. Emission Speci�cations for Eight-Hour Attainment
Demonstration.

(a) The owner or operator of any stationary, gas-�red recipro-
cating internal combustion engine subject to this division (relating to
East Texas Combustion) shall not allow the discharge into the atmos-
phere emissions of nitrogen oxides (NO

X
) in excess of the following

emission speci�cations:

(1) gas-�red rich-burn engines with a maximum rated ca-
pacity less than 500 horsepower (hp), 1.00 grams per horsepower-hour
(g/hp-hr); and

(2) gas-�red rich-burn engines with a maximum rated ca-
pacity equal to or greater than 500 hp:

(A) �red on land�ll gas, 0.60 g/hp-hr; and

(B) all other rich-burn engines, 0.50 g/hp-hr.

(b) The averaging time for determining compliance with the
emission speci�cations in subsection (a) of this section must be a block
one-hour average, in the units of the applicable standard.

(c) The maximum rated capacity used to determine the appli-
cability of the emission speci�cations of subsection (a) of this section
or the exemption status of an engine under §117.3303(1) of this title
(relating to Exemptions) must be the greater of the following:

(1) the maximum rated capacity as of December 31, 2000;
or

(2) the maximum rated capacity after December 31, 2000.

(d) An engine’s classi�cation is determined by the most spe-
ci�c classi�cation applicable to the unit as of December 31, 2000. For
example, an engine that is classi�ed as a stationary gas-�red engine as
of December 31, 2000, but subsequently is authorized to operate as a
dual-fuel engine, must be classi�ed as a stationary gas-�red engine for
the purposes of this chapter.

(e) The owner or operator of any engine subject to the NO
X

emission speci�cations of subsection (a) of this section that injects urea
or ammonia into the exhaust stream for NO

X
control, shall not allow the

discharge into the atmosphere ammonia emissions in excess of 10 parts
per million by volume at 3.0% O

2
, dry, except as provided in §117.3325

of this title (relating to Alternative Case Speci�c Speci�cations), based
on:

(1) a block one-hour averaging period for units not
equipped with a continuous emissions monitoring system (CEMS) or
predictive emissions monitoring system (PEMS) for ammonia; or

(2) a rolling 24-hour averaging period for units equipped
with CEMS or PEMS for ammonia.

(f) An owner or operator may use emission reduction credits as
speci�ed in §117.9800 of this title (relating to Use of Emission Credits
for Compliance) to comply with the NO

X
emission speci�cations of this

section.

§117.3325. Alternative Case Speci�c Speci�cations.
(a) Where a person can demonstrate that an affected engine

cannot attain the ammonia speci�cation of §117.3310(e) of this title (re-
lating to Emission Speci�cations for Eight-Hour Attainment Demon-
stration), the executive director may approve emission speci�cations
different from the ammonia speci�cation in §117.3310(e) of this title
for that engine. The executive director:

(1) shall consider on a case-by-case basis the technological
and economic circumstances of the individual engine;

(2) shall determine that such speci�cations are the result of
the lowest emission limitation the engine is capable of meeting after
the application of controls to meet the nitrogen oxides emission speci-
�cations of §117.3310 of this title; and

(3) in determining whether to approve alternative emission
speci�cations, may take into consideration the ability of the plant where
the engine is located to meet emission speci�cations through system-
wide averaging at maximum capacity.

(b) Any owner or operator affected by the executive director’s
decision to deny an alternative case speci�c emission speci�cation may
�le a motion to overturn the executive director’s decision. The require-
ments of §50.139 of this title (relating to Motion to Overturn Executive
Director’s Decision) apply.

§117.3330. Operating Requirements.
(a) The owner or operator shall operate any stationary, recip-

rocating combustion engine subject to §117.3310 of this title (relating
to Emission Speci�cations for Eight-Hour Attainment Demonstration)
in compliance with the emission speci�cations of §117.3310 of this ti-
tle.

(b) Each stationary, reciprocating combustion engine subject
to §117.3310 of this title must be operated so as to minimize nitro-
gen oxides (NO

X
) emissions, consistent with the emission control tech-

niques selected, over the engine’s operating or load range during nor-
mal operations. Such operational requirements include the following.

(1) Each engine controlled with post-combustion control
techniques must be operated such that the reducing agent injection rate
is maintained to limit NO

X
concentrations to less than or equal to the

NO
X

concentrations achieved at maximum rated capacity.

(2) Each engine controlled with nonselective catalytic re-
duction must be equipped with an automatic air-fuel ratio (AFR) con-
troller that operates on exhaust oxygen or carbon monoxide (CO) con-
trol basis and maintains the AFR in the range required to meet the en-
gine’s applicable emission speci�cations.

(3) Each engine must be checked for proper operation by
recorded NO

X
measurements according to §117.8140(b) of this title (re-

lating to Emission Monitoring for Engines). The owner or operator of
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an engine subject to this paragraph is not required to perform the CO
measurements under §117.8140(b) of this title. Engines equipped with
a continuous emissions monitoring system or a predictive emissions
monitoring system to monitor NO

X
are exempt from the requirements

of this paragraph.

§117.3335. Monitoring, Noti�cation, and Testing Requirements.

(a) Oxygen (O
2
) monitors. If the owner or operator installs a

continuous emissions monitoring system (CEMS) to monitor O
2
, the

CEMS must meet the requirements of §117.8100(a) of this title (relat-
ing to Emission Monitoring System Requirements for Industrial, Com-
mercial, and Institutional Sources).

(b) Nitrogen oxides (NO
X
) monitors. If the owner or operator

installs a CEMS or predictive emissions monitoring system (PEMS)
to monitor NO

X
, the CEMS or PEMS must meet the requirements of

§117.8100(a) or (b) of this title, as applicable.

(c) Monitor installation schedule. If the owner or operator
elects to installs CEMS or PEMS to monitor NO

X
or O

2
as provided in

subsections (a) and (b) of this section, installation and certi�cation of
monitoring systems must be performed in accordance with the sched-
ule speci�ed in §117.9340 of this title (relating to Compliance Schedule
for East Texas Combustion).

(d) Testing requirements. The owner or operator of any sta-
tionary, reciprocating combustion engine subject to §117.3310 of this
title (relating to Emission Speci�cations for Eight-Hour Attainment
Demonstration) shall comply with the following testing requirements.

(1) Each engine must be tested for NO
X

and O
2
emissions.

(2) Each engine that injects urea or ammonia into the ex-
haust stream for NO

X
control must be tested for ammonia emissions.

(3) For engines not equipped with CEMS or PEMS, all test-
ing must be conducted according to §117.8000 of this title (relating to
Stack Testing Requirements). In lieu of the test methods speci�ed in
§117.8000 of this title, the owner or operator may use American Soci-
ety for Testing and Materials (ASTM) D6522-00 to perform the NO

X

and O
2

testing required by this subsection on natural gas-�red recip-
rocating internal combustion engines. If the owner or operator elects
to use ASTM D6522-00 for the testing requirements, the report must
contain the information speci�ed in §117.8010 of this title (relating to
Compliance Stack Test Reports).

(4) Test results must be reported in the units of the applica-
ble emission speci�cations and averaging periods.

(5) For engines equipped with CEMS or PEMS, the CEMS
or PEMS must be installed and operational before conducting testing
under this subsection. Veri�cation of operational status must, at a min-
imum, include completion of the initial monitor certi�cation and the
manufacturer’s written requirements or recommendations for installa-
tion, operation, and calibration of the device.

(6) For engines operating with CEMS or PEMS, initial
compliance with the emission speci�cations of §117.3310 of this title
may be demonstrated by using the CEMS or PEMS, after monitor cer-
ti�cation testing, in lieu of the methods speci�ed in §117.3335(d)(3)
of this title (relating to Monitoring, Noti�cation, and Testing Require-
ments).

(7) For engines not operating with CEMS or PEMS,
periodic testing for NO

X
emissions must be conducted according

to §117.8140(a) of this title (relating to Emission Monitoring for
Engines).

(A) Retesting as speci�ed in paragraphs (1) - (4) of this
subsection is required within 60 days after any modi�cation that could
reasonably be expected to increase the NO

X
emission rate.

(B) Retesting as speci�ed in paragraphs (1) - (4) of this
subsection may be conducted at the discretion of the owner or oper-
ator after any modi�cation that could reasonably be expected to de-
crease the NO

X
emission rate, including, but not limited to, installation

of post-combustion controls or low-NO
X

burners, low excess air oper-
ation, staged combustion (for example, over�re air), �ue gas recircula-
tion, and fuel-lean and conventional (fuel-rich) reburn.

(8) Testing must be performed in accordance with the
schedule speci�ed in §117.9340 of this title.

(e) Ammonia monitoring. Each stationary, reciprocating com-
bustion engine that injects urea or ammonia into the exhaust stream
for NO

X
control must be monitored according to one of the ammonia

monitoring procedures speci�ed in §117.8130 of this title (relating to
Ammonia Monitoring).

(f) Noti�cation. The owner or operator of an affected station-
ary, reciprocating combustion engine must submit written noti�cation
of any CEMS or PEMS relative accuracy test audit (RATA) or test-
ing required under this section, except for testing related to ammonia
monitoring speci�ed in subsection (e) of this section, to the appropriate
regional of�ce and any local air pollution control agency having juris-
diction at least 15 days in advance of the date of RATA or testing.

§117.3345. Recordkeeping and Reporting Requirements.
(a) Recordkeeping. The owner or operator of a stationary, re-

ciprocating combustion engine subject to §117.3310 of this title (relat-
ing to Emission Speci�cations for Eight-Hour Attainment Demonstra-
tion) shall maintain written or electronic records of the data speci�ed
in this subsection. Such records must be kept for a period of at least
�ve years and must be made available upon request by authorized rep-
resentatives of the executive director, the United States Environmental
Protection Agency, or local air pollution control agencies having juris-
diction. The records must include:

(1) for each engine using a continuous emissions mon-
itoring system (CEMS) or predictive emissions monitoring systems
(PEMS) in accordance with §117.3335(a) or (b) of this title (relating
to Monitoring, Noti�cation, and Testing Requirements), monitoring
records of hourly emissions for engines complying with an emission
speci�cation enforced on a block one-hour average;

(2) for each engine subject to §117.3310 of this title,
records of:

(A) emissions measurements required by
§117.3330(b)(3) of this title (relating to Operating Requirements); and

(B) catalytic converter, air-fuel ratio controller, or other
emissions-related control system maintenance, including the date and
nature of corrective actions taken;

(3) records of the results of initial certi�cation testing, eval-
uations, calibrations, checks, adjustments, and maintenance of CEMS,
PEMS, or steam-to-fuel or water-to-fuel ratio monitoring systems;

(4) records of the results of performance testing, including
the testing conducted in accordance with §117.3335(d) of this title; and

(5) records of the ammonia monitoring required by
§117.3335(e) of this title, if applicable.

(b) Records for exempt engines. Written records of the num-
ber of hours of operation for each day’s operation must be made for
each engine claimed exempt under §117.3303(5) of this title (relating
to Exemptions) or §117.3330(b)(3) of this title. In addition, for each
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engine claimed exempt under §117.3303(5) of this title, written records
must be maintained that document the purpose of the engine operation,
and if operation was for an emergency situation, identify the type of
emergency situation and the start and end times and date(s) of the emer-
gency situation. The records must be maintained for at least �ve years
and must be made available upon request to representatives of the ex-
ecutive director, the United States Environmental Protection Agency,
or any local air pollution control agency having jurisdiction.

(c) Reporting. Except for the ammonia monitoring require-
ments of §117.3335(e) of this title, the owner or operator of an affected
stationary, reciprocating combustion engine shall furnish the appropri-
ate regional of�ce and the Of�ce of Compliance and Enforcement re-
ports of all testing and monitor certi�cations required under §117.3335
of this title. Reports must be submitted for review and approval within
60 days after completion of the testing and must contain the informa-
tion speci�ed in §117.8010 of this title (relating to Compliance Stack
Test Reports). Testing conducted under §117.3330(b)(3) of this title is
not subject to the reporting requirements of this subsection.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702063
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER F. ACID MANUFACTURING
DIVISION 1. ADIPIC ACID MANUFACTUR-
ING
30 TAC §§117.4000, 117.4005, 117.4025, 117.4035, 117.4040,
117.4045, 117.4050

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules

consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702064
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 2. NITRIC ACID MANUFACTUR-
ING--OZONE NONATTAINMENT AREAS
30 TAC §§117.4100, 117.4105, 117.4125, 117.4135, 117.4140,
117.4145, 117.4150

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
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mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702065
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 3. NITRIC ACID MANUFACTUR-
ING--GENERAL
30 TAC §§117.4200, 117.4205, 117.4210

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order

to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702066
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER G. GENERAL MONITORING
AND TESTING REQUIREMENTS
DIVISION 1. COMPLIANCE STACK TESTING
AND REPORT REQUIREMENTS
30 TAC §117.8000, §117.8010

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.
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The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702067
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 2. EMISSION MONITORING
30 TAC §§117.8100, 117.8110, 117.8120, 117.8130, 117.8140

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702068
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

SUBCHAPTER H. ADMINISTRATIVE
PROVISIONS
DIVISION 1. COMPLIANCE SCHEDULES
30 TAC §§117.9000, 117.9010, 117.9020, 117.9030, 117.9100,
117.9110, 117.9120, 117.9130, 117.9200, 117.9210, 117.9300,
117.9320, 117.9340, 117.9500

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

§117.9030. Compliance Schedule for Dallas-Fort Worth Eight-Hour
Ozone Nonattainment Area Major Sources.

(a) Increment of progress emission speci�cations. The owner
or operator of any stationary, reciprocating internal combustion engine
subject to §117.410(a) of this title (relating to Emission Speci�cations
for Eight-Hour Attainment Demonstration) shall comply with the re-

32 TexReg 3354 June 8, 2007 Texas Register



quirements of §117.410(a) of this title as soon as practicable, but no
later than June 15, 2007 (the �nal compliance date). The owner or op-
erator shall:

(1) install all nitrogen oxides (NO
X
) abatement equipment

and implement all NO
X

control techniques no later than June 15, 2007;
and

(2) submit to the executive director:

(A) for units operating without a continuous emissions
monitoring system (CEMS) or predictive emissions monitoring sys-
tem (PEMS), the results of applicable tests for initial demonstration
of compliance as speci�ed in §117.435 of this title (relating to Initial
Demonstration of Compliance) as early as practicable, but in no case
later than June 15, 2007;

(B) for units operating with a CEMS or PEMS in accor-
dance with §117.440 of this title (relating to Continuous Demonstration
of Compliance), the results of:

(i) the applicable CEMS or PEMS perfor-
mance evaluation and quality assurance procedures as speci�ed
in §117.8100(a)(1)(A) and (B) and (b)(2) - (4)(A) of this title (relating
to Emission Monitoring System Requirements for Industrial, Com-
mercial, and Institutional Sources);

(ii) the applicable tests for the initial demonstration
of compliance as speci�ed in §117.435 of this title; and

(iii) no later than:

(I) June 15, 2007, for units complying with the
NO

X
emission limit on an hourly average; and

(II) June 15, 2007, for units complying with the
NO

X
emission limit on a rolling 30-day average;

(C) a �nal control plan for compliance in accordance
with §117.454 of this title (relating to Final Control Plan Procedures
for Attainment Demonstration Emission Speci�cations), no later than
January 1, 2008; and

(D) the �rst semiannual report required by §117.445(d)
or (e) of this title (relating to Noti�cation, Recordkeeping, and Report-
ing Requirements), covering the period June 15, 2007, through Decem-
ber 31, 2007, no later than January 31, 2008.

(b) Eight-hour ozone attainment demonstration emission spec-
i�cations.

(1) The owner or operator of any stationary source of NO
X

in the Dallas-Fort Worth eight-hour ozone nonattainment area that is
a major source of NO

X
and is subject to §117.410(b) of this title shall

comply with the requirements of Subchapter B, Division 4 of this chap-
ter (relating to Dallas-Fort Worth Eight-Hour Ozone Nonattainment
Area Major Sources) as follows:

(A) submit the initial control plan required by §117.450
of this title (relating to Initial Control Plan Procedures) no later than
June 1, 2008; and

(B) for units subject to the emission speci�cations of
§117.410(b) of this title, comply with all other requirements of Sub-
chapter B, Division 4 of this chapter as soon as practicable, but no later
than:

(i) March 1, 2009, for units subject to
§117.410(b)(1), (2), (4), (5), (6), (7)(A), (8), (10), and (14) of this title;

(ii) March 1, 2010, for units subject to
§117.410(b)(3), (7)(B), (9), (11), (12), and (13) of this title;

(C) for diesel and dual-fuel engines, comply with
the restriction on hours of operation for maintenance or test-
ing in §117.410(g) of this title, and associated recordkeeping in
§117.445(f)(9) of this title, as soon as practicable, but no later than
March 1, 2009; and

(D) for any stationary gas turbine or stationary in-
ternal combustion engine claimed exempt using the exemption of
§117.403(a)(7)(D), (8), or (9) of this title (relating to Exemptions),
comply with the run time meter requirements of §117.440(i) of this
title, and recordkeeping requirements of §117.445(f)(4) of this title, as
soon as practicable, but no later than March 1, 2009.

(2) The owner or operator of any stationary source of NO
X

that becomes subject to the requirements of Subchapter B, Division 4
of this chapter on or after the applicable compliance date speci�ed in
paragraph (1) of this subsection, shall comply with the requirements of
Subchapter B, Division 4 of this chapter as soon as practicable, but no
later than 60 days after becoming subject.

§117.9210. Compliance Schedule for Dallas-Fort Worth Eight-Hour
Ozone Nonattainment Area Minor Sources.

(a) The owner or operator of any stationary source of nitrogen
oxides (NO

X
) in the Dallas-Fort Worth eight-hour ozone nonattainment

area that is not a major source of NO
X

and is subject to the require-
ments of Subchapter D, Division 2 of this chapter (relating to Dal-
las-Fort Worth Eight-Hour Ozone Nonattainment Area Minor Sources)
shall comply with the requirements of Subchapter D, Division 2 of this
chapter as soon as practicable, but no later than:

(1) March 1, 2009, for rich-burn stationary gas-�red recip-
rocating internal combustion engines;

(2) March 1, 2010, for lean-burn stationary gas-�red recip-
rocating internal combustion engines; and

(3) March 1, 2009, for diesel-�red and dual-fuel stationary,
reciprocating internal combustion engines.

(b) The owner or operator of any stationary source of NO
X

that
becomes subject to the requirements of Subchapter D, Division 2 of this
chapter on or after the applicable compliance date speci�ed in subsec-
tion (a) of this section shall comply with the requirements of Subchap-
ter D, Division 2 of this chapter as soon as practicable, but no later than
60 days after becoming subject.

§117.9320. Compliance Schedule for Cement Kilns.
(a) Except as speci�ed in subsection (c) of this section, the

owner or operator of each portland cement kiln placed into service be-
fore December 31, 1999, in Bexar, Comal, Ellis, Hays, and McLennan
Counties shall be in compliance with the requirements of Subchapter
E, Division 2 of this chapter (relating to Cement Kilns) as soon as prac-
ticable, but no later than the following dates:

(1) May 1, 2003, for cement kilns in Ellis County; and

(2) May 1, 2005, for cement kilns in Bexar, Comal, Hays,
and McLennan Counties.

(b) Notwithstanding subsection (a)(1) of this section, for a ce-
ment kiln in Ellis County that the owner or operator has �led an appli-
cation for modi�cation of its facility to meet the requirements of Sub-
chapter E, Division 2 of this chapter on or before May 30, 2003, the
compliance schedule is extended until six months after the issuance of
the permit for operation of a low-NO

X
burner and 12 months after is-

suance of the permit for operation of a secondary combustion system.
Such application(s) must relate only to those modi�cations required to
comply with Subchapter E, Division 2 of this chapter, and any issues
incident thereto.
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(c) The owner or operator of each portland cement kiln in
Ellis County shall comply with the requirements of §117.3123 and
§117.3142 of this title (relating to Dallas-Fort Worth Eight-Hour Ozone
Attainment Demonstration Control Requirements; and Emission Test-
ing and Monitoring for Eight-Hour Attainment Demonstration), and
the applicable requirements of §117.3145 of this title (relating to
Noti�cation, Recordkeeping, and Reporting Requirements) that are
associated with §117.3123 and §117.3142 of this title, as soon as
practicable, but no later than March 1, 2009.

(1) The provisions regarding extension of compliance
schedules in subsection (b) of this section do not apply to this subsec-
tion or the requirements of §117.3123, §117.3142, or the applicable
requirements of §117.3145 of this title.

(2) If a contested case hearing is granted as a direct result
of a permit application necessary to comply with the requirements of
§117.3123 of this title, the compliance date of this subsection for the
site affected by the contested case hearing is extended until no later
than March 1, 2010. The compliance date for the affected site remains
March 1, 2009, if:

(A) a contested case hearing is granted as a result of
a permit application that includes modi�cations necessary to comply
with §117.3123 of this title, but the contested case hearing is the result
of modi�cations included in the permit that are unrelated to compliance
with §117.3123 of this title, then the compliance date for the affected
site remains March 1, 2009; or

(B) a contested case hearing is granted at the request of
the owner or operator of the affected portland cement kiln or any third
party af�liated with the owner or operator.

§117.9340. Compliance Schedule for East Texas Combustion.

(a) The owner or operator of each stationary, reciprocating in-
ternal combustion engine subject to the requirements of Subchapter E,
Division 4 of this chapter (relating to East Texas Combustion) shall
comply with the requirements of Subchapter E, Division 4 of this chap-
ter as soon as practicable, but no later than March 1, 2010.

(b) The owner or operator of a stationary, reciprocating inter-
nal combustion engine that becomes subject to the requirements of Sub-
chapter E, Division 4 of this chapter on or after March 1, 2010, shall
comply with the requirements of Subchapter E, Division 4 of this chap-
ter as soon as practicable, but no later than 60 days after becoming sub-
ject.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702069
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

DIVISION 2. COMPLIANCE FLEXIBILITY
30 TAC §117.9800, §117.9810

STATUTORY AUTHORITY

The new sections are adopted under Texas Water Code,
§5.102, concerning General Powers, §5.103, concerning Rules,
and §5.105, concerning General Policy, which authorize the
commission to adopt rules necessary to carry out its powers and
duties under the Texas Water Code. In addition, the sections are
adopted under Texas Health and Safety Code, §382.002, con-
cerning Policy and Purpose, which states the policy and purpose
of the State of Texas and the Texas Clean Air Act; §382.011,
concerning General Powers and Duties, which provides the
commission with the authority to establish the level of quality to
be maintained in the state’s air and the authority to control the
quality of the state’s air; §382.012, concerning State Air Control
Plan, which requires the commission to develop plans for
protection of the state’s air; §382.014, concerning Emission In-
ventory, which authorizes the commission to require submission
information relating to emissions of air contaminants; §382.016,
concerning Monitoring Requirements; Examination of Records,
which authorizes the commission to prescribe requirements for
owners or operators of sources to make and maintain records
of emissions measurements; §382.017, concerning Rules,
which provides the commission the authority to adopt rules
consistent with the policy and purposes of the Texas Clean Air
Act; §382.021, concerning Sampling Methods and Procedures,
which authorizes the commission to prescribe the sampling
methods and procedures; and §382.051(d), concerning Per-
mitting Authority of Commission Rules, which authorizes the
commission to adopt rules as necessary to comply with changes
in federal law or regulations applicable to permits under Chapter
382. In addition, the new sections are adopted under federal
mandates contained in 42 United States Code, §§7401 et seq.,
which require states to adopt pollution control measures in order
to reach speci�c air quality standards in particular areas of the
state.

The adopted sections implement Texas Health and Safety
Code, §§382.002, 382.011, 382.012, 382.014, 382.016,
382.017, 382.021, and 382.051(d).

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702070
Robert Martinez
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: June 14, 2007
Proposal publication date: December 29, 2006
For further information, please call: (512) 239-6087

TITLE 34. PUBLIC FINANCE

PART 4. EMPLOYEES RETIREMENT
SYSTEM OF TEXAS

CHAPTER 85. FLEXIBLE BENEFITS
34 TAC §85.7, §85.17

The Employees Retirement System of Texas (ERS) adopts
amendments to 34 Texas Administrative Code §85.7 (Enroll-
ment) and §85.17 (Grievance Procedure), without changes to
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the proposed text as published in the April 20, 2007, issue of the
Texas Register (32 TexReg 2266) and will not be republished.

Section 85.7(a) is amended to add new paragraph (6) that pro-
vides for automatic re-enrollment in a reimbursement account(s)
with the same elections during the annual enrollment period, and
speci�es the timeframe and method to change or decline bene-
�ts during this period. Section 85.7(b)(1) is amended to add new
subparagraphs (A) and (B) to clarify that employees who are au-
tomatically re-enrolled in a reimbursement account(s) and fail to
change or decline bene�ts within the annual enrollment period
shall be deemed an express election and informed consent to
continue with the same elections for the new plan year.

Section 85.17 is amended to conform the rule to recent changes
made in the appeal process under Chapter 67, delegating re-
sponsibility for �nal decision making from the Board of Trustees
to the executive director. Section 85.17(a) and (c) are amended
to make clear that appeals are made under Chapter 67 to the ex-
ecutive director. Section 85.17(d) is deleted because the Board
of Trustees has delegated appeals to the executive director.

No comments were received regarding the amended sections.

The amendments to §85.7 are adopted under §§1551.051,
1551.052, 1551.055, and 1551.206, Texas Insurance Code,
which authorize the board of trustees to adopt rules and provide
for the administration of the GBP. The amendments to §85.17
are adopted under Texas Government Code §815.511(d) and
Insurance Code §1551.360 which provide the Board with au-
thority to delegate its authority to decide contested case matters,
and Insurance Code §1551.357(c) which authorizes the Board
to adopt rules pertaining to the sanctions and adjudication
process.

No other statutes are affected by these adopted amendments.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702071
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: June 14, 2007
Proposal publication date: April 20, 2007
For further information, please call: (512) 867-7421

CHAPTER 87. DEFERRED COMPENSATION
34 TAC §§87.1, 87.3, 87.5, 87.7, 87.13, 87.17, 87.33

The Employees Retirement System of Texas (ERS) adopts
amendments to 34 Texas Administrative Code Chapter 87, con-
cerning the Deferred Compensation 457 Plan (Plan). Section
87.7, 87.13, and 87.33 are adopted without changes to the
proposed text as published in the April 20, 2007, issue of the
Texas Register (32 TexReg 2268). These sections will not be
republished. Sections 87.1, 87.3, 87.5, and 87.17 are adopted
with changes to the proposed text as published in the April 20,
2007, issue of the Texas Register (32 TexReg 2268). These
sections will be republished.

These amendments are needed in order to update the Plan rules
due to the Pension Protection Act of 2006 (PPA), to clarify Plan
requirements, and to comport with federal law, regulations, and
administrative requirements.

Section 87.1, containing the Plan’s De�nitions, is amended to
add certain de�nitions (quali�ed military service and public safety
employee) due to changes in law and regulations.

Sections 87.3, 87.5 and 87.33, concerning Administrative and
Miscellaneous Provisions, Participation by Employees, and The
Economic Growth and Tax Relief and Reconciliation Act, are
amended to adjust the annual deferral limit to $15,500 for 2007,
per federal law.

Section 87.7 and §87.13, concerning Prior Plan Vendor Partici-
pation and Disclosure, modify certain requirements for prior plan
vendors.

Section 87.17, concerning Distributions, includes changes due
to PPA regulations on unforeseeable emergency provisions
(payback option) for quali�ed military; rollovers by non-spouse
bene�ciaries to an inherited IRA; and other emergency with-
drawals by bene�ciaries.

ERS received four (4) comments from ING concerning the pro-
posed amendments to Chapter 87:

1. One comment was received on §87.3(b)(3)(E) and
§87.5(g)(2) in reference to the maximum deferral limit set
by the Internal Revenue Service (IRS) in §415. The commenter
suggested the 2007 elective deferral of $15,500 should be left
open-ended to allow for IRS §415 cost of living increases. ERS
responds that at this time, it prefers to reference the speci�c
maximum deferral limit and make adjustments as the IRS
publishes the cost of living increases.

2. One comment was received on §87.3(b)(3)(E) in reference
to the wording "gross income." The commenter suggested the
wording "gross income" be clari�ed in Chapter 87. To add clarity,
ERS responds by modifying the wording from "gross income" to
"includible income" where referenced in Chapter 87.

3. One comment suggests Chapter 87 include IRS §415 lan-
guage adopted on April, 5, 2007, regarding post-termination em-
ployment deferrals. ERS responds by saying speci�c post-ter-
mination employment deferral language as it is written in §415 is
not necessary because Chapter 87 already allows for post-ter-
mination employment deferrals.

4. One comment was received on §87.17(e)(8) regarding al-
lowing a spouse or non-spouse bene�ciary(s) to make eligible
rollover distributions, including an "Inherited IRA" distribution for
non-spouse bene�ciary(s). ERS responds by saying it will fur-
ther clarify the language in §87.17(e)(8) to include the word "ben-
e�ciary(s)" as a permitted recipient of an eligible rollover distri-
bution.

These amendments are adopted under Government Code,
§609.508, which provides authorization for the ERS Board of
Trustees to adopt rules necessary to administer the deferred
compensation plan.

No other statutes are affected by these adopted amendments.

§87.1. De�nitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Account--A record that a prior plan vendor or revised
plan vendor uses to record the value of the deferred compensation ac-
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tivity credited to the participant, including annual deferrals, earnings or
investment losses, transfers and any distributions made to a participant
or on behalf of the participant’s bene�ciary.

(2) Agency coordinator--An employee of a state agency
who has been designated by the agency to perform certain adminis-
trative functions with respect to the plan.

(3) Basic pension plan--The retirement program in which
an employee must participate.

(4) Bene�ciary--The designated person (or if none, the par-
ticipant’s estate) who is entitled to receive bene�ts under the plan after
the death of a participant.

(5) Bene�ciary designation form--A form authorized and
approved by the plan administrator to designate a participant’s bene�-
ciary.

(6) Board of Trustees--The Board of Trustees of the Em-
ployees Retirement System of Texas.

(7) Call-in day--The �rst �ve working days of the month.

(8) Change agreement--A contract signed by a participant
to request certain changes concerning the participant’s deferrals, in-
vestment income, and participation in the plan.

(9) Code--The Internal Revenue Code of 1986, as now in
effect or as hereafter amended. All citations to sections of the Code are
to such sections as they may from time to time be amended or renum-
bered.

(10) Data collection center--A private entity used by the
State Treasury Department to collect information from state deposito-
ries regarding deposits of state funds.

(11) Day--A calendar day.

(12) DCP--Deferred compensation plan.

(13) Deferral--The amount of compensation a participant
has agreed to defer under the plan.

(14) Distribution agreement--A contract signed by a partic-
ipant or bene�ciary indicating the disposition of the participant’s defer-
rals and investment income.

(15) Disclosure form--A document completed by a prior
plan vendor’s representative and signed by the vendor representative
disclosing the rate of return, fees, withdrawal penalties, and payout
options for the quali�ed investment product selected.

(16) Eligible rollover distribution--Any distribution of all
or any portion of a participant’s account balance, including an individ-
ual retirement account described in §408(a) of the Code, an individual
retirement annuity described in §408(b) of the Code, a quali�ed trust
described in §401(a) of the Code, an annuity plan described in §403(a)
or §403(b) of the Code, that accepts the rollover distribution, except
that an eligible distribution does not include:

(A) any installment payment for a period of 10 years or
more;

(B) any distribution as a result of an unforeseeable
emergency; or

(C) for any other distribution, the portion, if any, of the
distribution that is required under §401(a)(9).

(17) Enrollment form--formerly known as participation
agreement. A contract signed by an employee agreeing to defer the
receipt of part of the employee’s compensation in accordance with the

plan and containing certain information regarding prior plan vendors,
investment products, and other matters.

(18) Emergency withdrawal application--A form com-
pleted by a participant requesting the full or partial distribution of
the participant’s deferrals and investment income because of an
unforeseeable emergency.

(19) Employee--A person who provides services as an of-
�cer or employee to a state agency.

(20) Executive director--The executive director of the Em-
ployees Retirement System of Texas.

(21) FDIC--The Federal Deposit Insurance Corporation or
its successor in function. The FDIC consists of two funds, the Sav-
ings Association Insurance Fund (SAIF), which insured savings asso-
ciations and savings banks, and the Bank Insurance Fund (BIF), which
insures commercial banks.

(22) Fee--The term includes a fee, penalty, charge, assess-
ment, market value adjustment, forfeiture, or service charge.

(23) Includible income--The total of:

(A) the value of salary or wages;

(B) plus the value of longevity pay, hazardous duty pay,
imputed income, special duty pay, sick, vacation, back pay and bene�t
replacement pay; and

(C) minus the present value of contributions to the Em-
ployees Retirement System, the Teacher Retirement System, the Op-
tional Retirement Program, and the TexFlex program administered by
the Employees Retirement System.

(24) Home of�ce--The primary location at which a prior
plan vendor maintains its �les and other records concerning the ven-
dor’s participation in the plan and the participants whose deferrals and
investment income have been invested in the vendor’s quali�ed invest-
ment products. The term is usually equivalent to the vendor’s head-
quarters.

(25) Inactive prior plan vendor--A prior plan vendor is an
inactive prior plan vendor if no new deferrals have been invested in
any of the vendor’s quali�ed investment products for 12 consecutive
months.

(26) Includible compensation--An employee’s actual
wages in box 1 of Form W-2 for a year for services and compensation
from a state agency that is includible in a participant’s includible
income under §401(a)(17) of the Code and increased (up to the dollar
maximum) by any compensation reduction election under §125,
§132(f), §401(k), §403(b) or §457(b) of the Code.

(27) Investment income--The interest, capital gains, and
other income earned through the investment of deferrals in quali�ed
investment products.

(28) Investment product--The term includes a life insur-
ance product, �xed or variable rate annuity, stable value account, mu-
tual fund, certi�cate of deposit, money market account, self-directed
brokerage account, or passbook savings account. An investment prod-
uct that is in any respect different from another investment product of
the same vendor is a different investment product.

(29) Investment provider--a prior plan vendor or revised
plan vendor that offers an investment product in the plan.

(30) Quali�ed military service--a uniformed service while
on active or inactive duty, including training periods. Uniformed ser-
vices include the Army, Navy, Marine Corps, Air Force, Coast Guard,
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and Public Health Service Commission Corps, the reserve components
of those services as well as training or service in the National Guard
or Air National Guard and any other category of persons designated by
the President in a time of war or emergency.

(31) NCUA--National Credit Union Administration, a
United States Government Agency, which regulates charters and
insures deposits of the nation’s federal credit unions. Shares and
deposits in credit unions are insured by the NCUSIF as detailed in this
section.

(32) NCUSIF--National Credit Union Share Insurance
Fund, is administered by the NCUA as detailed in this section and
insures members’ share and deposit accounts at federally insured
credit unions.

(33) Non-�ler--A prior plan vendor which does not ensure
that the plan administrator receives a quarterly report by the due date
speci�ed in §87.19(d)(1) of this title (relating to Reporting and Record-
keeping by Prior Plan Vendors).

(34) Non-spousal bene�ciary--Any bene�ciary other than
a spouse or ex-spouse.

(35) Normal retirement age--A range of ages beginning
with the earliest age at which a person is eligible to retire under the
participant’s basic pension plan as referenced in §87.5(g) of this title
(relating to Participation by Employees).

(36) One-time election form--A form completed by a par-
ticipant requesting the full distribution of deferred compensation funds
with a total balance that does not exceed the dollar limit under the
Code §457(e)(9), EGTRRA, or the dollar limit under §411(a)(11) of
the Code, if greater, as of the date that payments commence. Also
known as the de minimis distribution election.

(37) Participant--A current, retired, or former employee
who either has elected to defer a portion of the employee’s current
compensation, previously deferred compensation or has a balance in
the plan.

(38) Participation agreement--A contract signed by an em-
ployee agreeing to defer the receipt of part of the employee’s compen-
sation in accordance with the plan and containing certain information
regarding prior plan vendors, investment products, and other matters.

(39) Plan--The deferred compensation program of the state
of Texas that is governed by the Code §457 and authorized by Chapter
609, Government Code. This plan is a continuation of the plan previ-
ously administered by the Comptroller of Public Accounts.

(40) Plan administrator--The Board of Trustees of the Em-
ployees Retirement System of Texas or its designee.

(41) Prior plan--Refers to the State of Texas 457 Deferred
Compensation Plan, the vendors and products approved by the Board
of Trustees of the Employees Retirement System of Texas prior to
September 1, 2000.

(42) Prior plan vendor--A vendor in the prior plan with
whom the plan administrator has signed a vendor contract. The term
includes a prior plan vendor’s of�cers and employees. The prior plan
vendor may be an insurance company, bank, savings and loan, credit
union, or mutual fund. The term applies only to vendors approved and
implemented by the Board of Trustees before January 1, 2000.

(43) Product approval notice--A written notice from the
plan administrator to a prior plan vendor informing the vendor that a
particular investment product has been approved for participation in
the plan.

(44) Product contract--A contract between an investment
provider and the plan administrator concerning the participation of one
of the vendor’s investment products in the plan.

(45) Product type--A categorization of an investment prod-
uct according to its relevant characteristics. Examples of product types
are life insurance products, mutual funds, certi�cates of deposit, sav-
ings accounts, share accounts, stable value account, self-directed bro-
kerage account, and annuities.

(46) Public safety employee--Any employee of a state or
political subdivision who provides police protection, �re�ghting ser-
vices, or emergency medical services for any area within the jurisdic-
tion of such state or political subdivision. It may also include a chaplain
or a member of an ambulance or rescue crew. This does not include
judges, Texas Department of Criminal Justice guards, probation, pa-
role, juvenile delinquency or similar of�cers.

(47) Quali�ed investment product--An investment product
concerning which the plan administrator and the sponsoring prior plan
or revised plan vendor have signed a product contract.

(48) Revised plan--Refers to the State of Texas 457 De-
ferred Compensation Plan and the vendors and products approved by
the Board of Trustees of the Employees Retirement System of Texas af-
ter August 31, 2000 for the Texa$aver program. The term "Texa$aver
program" is used as it is de�ned in Texas Government Code §609.502.

(49) Revised plan vendor--An insurance company, broker-
age �rm, or mutual fund distributor that sells investment products in
the revised plan. The term includes a vendor’s of�cers and/or employ-
ees. This applies only to vendors approved and implemented by the
Board of Trustees subsequent to December 31, 1999.

(50) Separation from service--A termination of the
employment relationship between a participant and the participant’s
employing state agency, as determined in accordance with the agency’s
established practice. The term excludes a paid or unpaid leave of
absence.

(51) Spousal bene�ciary--The current or ex-spouse of
a participant who is designated to receive a participant’s account
balance.

(52) State agency--A board, commission, of�ce, depart-
ment, or agency in the executive, judicial, or legislative branch of state
government. The term includes an institution of higher education as
de�ned by the Education Code, §61.003.

(53) Third Party Administrator (TPA)--An entity under the
direction of the plan administrator that operates independently of both
the employer and investment providers to perform agreed upon admin-
istrative services to a tax-deferred de�ned contribution plan. These
tasks may include recordkeeping, preparation of participant statements,
monitoring deferral limits, and other speci�ed services.

(54) Transfer--The redemption of deferrals and investment
income from a quali�ed investment product for investment in another
quali�ed investment product.

(55) Trust--The deferred compensation trust fund estab-
lished to hold and invest deferrals and investment income under the
plan for the exclusive bene�t of participants and their bene�ciaries.

(56) Trustee--The Board of Trustees of the Employees Re-
tirement System of Texas.

(57) Unforeseeable emergency distribution--A severe
�nancial hardship of the participant resulting from: an illness or
accident, loss of property due to casualty, funeral expenses or other
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extraordinary and unforeseeable circumstances arising as a result of
events beyond the control of the participant.

(58) Valuation date--A point in time in which an asset is
assigned a dollar value. It may be the designated time of closing (daily,
last day of the calendar month, the last day of the calendar quarter,
each December 31) for determination of account balances in a de�ned
contribution plan.

(59) Vendor contract--A contract between the plan admin-
istrator and an investment provider concerning the vendor’s participa-
tion in the plan.

(60) Vendor representative--An agent, independent agent,
independent contractor, or other representative of a prior plan who is
not an employee or of�cer of the vendor.

(61) 401(a)(9), §401(a)(9) and Section 401(a)(9)--These
terms refer to Internal Revenue Code §401(a)(9).

(62) 457, §457 and Section 457--These terms refer to In-
ternal Revenue Code §457.

§87.3. Administrative and Miscellaneous Provisions.

(a) Plan administrator.

(1) The plan administrator shall administer all aspects of
the plan.

(2) The plan administrator shall:

(A) act for the state in all administrative matters con-
cerning the plan;

(B) adopt and amend rules that are consistent with state
and federal law;

(C) enter into necessary contracts; and

(D) take whatever action is necessary to ensure compli-
ance with state and federal law and the sections in this chapter.

(b) Participation by state agencies in the plan.

(1) Commencing participation in the plan.

(A) A state agency may commence participation in the
plan by:

(i) sending a written notice from its head of agency
to the plan administrator; and

(ii) complying with the plan administrator’s docu-
mentary, training, and other requirements for participation in the plan.

(B) The plan administrator may determine the effective
date of a state agency’s participation in the plan.

(C) If the plan administrator does not determine the ef-
fective date in accordance with subparagraph (B) of this paragraph, this
subparagraph applies.

(i) If the plan administrator receives the written no-
tice on the �rst day of a month, then the state agency’s participation in
the plan is effective on the �rst pay date of the following month.

(ii) Otherwise, the state agency’s participation in the
plan is effective on the �rst pay date of the second month following the
month in which the plan administrator receives the notice.

(2) Terminating participation in the plan.

(A) Voluntary termination.

(i) A state agency may terminate its participation in
the plan by sending a written notice from its head of agency to the plan
administrator.

(ii) If the plan administrator receives the notice on
the �rst day of a month, then the state agency’s participation in the plan
terminates on the �rst pay date of the third month following the month
in which the plan administrator receives the notice. Otherwise, the state
agency’s participation in the plan terminates on the �rst pay date of
the fourth month following the month in which the plan administrator
receives the notice.

(iii) A state agency’s termination of its participation
in the plan does not entitle the agency’s participants to a distribution of
their deferrals and investment income.

(iv) A participant who is employed by a state agency
that has terminated its participation in the plan may not make additional
deferrals until either the agency resumes participating in the plan or the
participant becomes employed by a state agency participating in the
plan.

(v) The agency coordinator of a state agency that has
terminated its participation in the plan is not relieved from the respon-
sibilities set forth in the sections in this chapter, except to the extent
that the agency’s participants will not be making additional deferrals to
the plan.

(B) Involuntary termination or suspension.

(i) The plan administrator may terminate or suspend
a state agency’s participation in the plan if the agency or the agency’s
coordinator violates the sections in this chapter.

(ii) The plan administrator may determine the length
of a suspension after considering all relevant circumstances.

(iii) The plan administrator may reinstate a state
agency that has been terminated from participation in the plan if the
plan administrator determines that the best interests of the plan would
be served.

(iv) If the plan administrator terminates or suspends
a state agency’s participation in the plan, the agency’s participants are
not entitled to a distribution of their deferrals and investment income
by virtue of the termination or suspension.

(v) The participant of a state agency that the plan ad-
ministrator has terminated or suspended from participation in the plan
may not make additional deferrals until the plan administrator rein-
states the agency, the suspension ends, or the participant becomes em-
ployed by a state agency participating in the plan.

(vi) The agency administrator of a terminated or sus-
pended state agency is not relieved from the responsibilities set forth
in the sections in this chapter, except to the extent that the agency’s
participants will not be making additional deferrals to the plan.

(3) Agency coordinators. An agency coordinator’s respon-
sibilities may include:

(A) maintaining records concerning each participant as
required by the plan administrator;

(B) keeping participation agreements on �le;

(C) retaining the original copies of insurance policies
and annuity contracts;

(D) ensuring that deferrals are properly deducted from
a participant’s salary and sent to the appropriate entity as directed by
the plan administrator;
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(E) monitoring the annual deferral limits for each plan
participant to ensure the maximum annual deferral limit of the lesser of
$15,500 (as adjusted) or 100% of the participant’s includible income is
not exceeded;

(F) calculating and monitoring catch-up limits and fur-
nishing the plan administrator with the applicable catch-up forms;

(G) ensuring that all forms and other paperwork are
properly completed and forwarded to the appropriate party;

(H) balancing participant records and reconciling those
records with the data provided by the prior plan vendors and the plan
administrator;

(I) informing employees and participants about the
plan, including the necessity to �le distribution agreements in accor-
dance with §87.17 of this title (relating to Distributions);

(J) acting as a buffer between employees and partici-
pants on the one hand and prior plan vendors on the other, although an
agency coordinator is prohibited from providing investment advice;

(K) attempting to locate missing participants and bene-
�ciaries in accordance with §87.17(q) of this title;

(L) assisting a participant who has retired or left state
employment if the participant’s last position in state government was
with that particular agency that employs the agency coordinator;

(M) continuing to assist a participant with all deferred
compensation matters if a participant transfers from a participating
state agency to a non-participating state agency until the participant
returns to a different participating agency;

(N) assisting the bene�ciary of a participant whose last
position in state government was with that particular state agency that
employs the agency coordinator;

(O) notifying the plan administrator when a participant
dies or separates from service; and

(P) performing any other duties speci�ed in the sections
in this chapter.

(c) Miscellaneous provisions.

(1) The participation in the plan of an investment provider
or TPA, quali�ed investment product, state employee, vendor repre-
sentative, or employee of a prior or revised plan vendor is subject to
changes in federal law, federal regulations, state law, and the sections
in this chapter.

(2) The �scal year of the plan begins on January 1 of each
year.

(3) The mailing address of the plan administrator is: Plan
Administrator, Deferred Compensation §457 Plan, Employees Retire-
ment System of Texas, P.O. Box 13207, Austin, Texas 78711-3207.

(4) If a provision in the sections in this chapter con�icts
with a federal law, rule, or regulation governing the plan, then the law,
rule, or regulation prevails over the provision.

(5) The participation of an employee in the plan does not
give the employee a legal or equitable right against the participant’s
employing state agency, the plan administrator, or the state of Texas
except as provided in the sections in this chapter. The plan does not
affect the terms of employment between a participant and the partici-
pant’s employing state agency.

(6) If a time limit is expressed in terms of a number of days
and the last day of the time limit falls on a weekend or holiday recog-
nized by the state of Texas for observance by state employees, the last
day of the time period is the �rst business day after the weekend or
holiday.

(7) The sections in this chapter prevail over any document
used in the administration of the plan that has provisions or require-
ments which con�ict with the sections.

(8) The interests of each participant or bene�ciary under
the plan are not subject to the claims of the participant’s or bene�-
ciary’s creditors; and neither the participant nor any bene�ciary shall
have any right to sell, assign, transfer, or otherwise convey the right to
receive any payments hereunder or any interest under the plan, which
payments and interest are expressly declared to be non-assignable and
non-transferable. This rule is applicable as referenced in §87.17(e)(7)
of this title (relating to Distributions by Employees) for quali�ed do-
mestic relations orders.

§87.5. Participation by Employees.

(a) Bene�ts of participation. The plan administrator shall
cease to accept deferrals to investment products approved under
the prior plan, with exception of life insurance products on or after
September 1, 2000. Subject to any changes in federal law:

(1) a participant’s deferrals are not subject to federal in-
come taxation until the deferrals are paid or otherwise made available
to the participant; and

(2) investment income is not subject to federal income tax-
ation until it is paid or otherwise made available to the participant.

(b) Enrollment of participants in the plan.

(1) An employee may complete an enrollment form, enroll
online or enroll through customer service representative at the TPA in
the revised plan.

(2) If a participant has not selected an investment product
to receive deferrals, the deferrals shall be invested in a product selected
by the plan administrator at its sole discretion.

(c) Effective date of enrollment. A participant’s enrollment in
the Plan is effective for compensation earned beginning with the month
following the month in which the participant enrolls.

(d) Eligibility. Employees are eligible to participate in the plan
and defer compensation immediately upon becoming employed by a
state agency. Employees of community colleges and junior colleges
are eligible only if such community college or junior college has opted
to participate in the Texa$aver 457 plan.

(e) Contents of a participation agreement used in the prior
plan. A participation agreement must contain but shall not be limited
to:

(1) the participant’s consent for payroll deductions equal to
the amount of deferrals during each pay period;

(2) the amount that will be deducted from the participant’s
compensation during each pay period;

(3) the prior plan vendor and quali�ed investment product
in which the participant’s deferrals will be invested;

(4) the date on which the payroll deductions will begin or
end, as appropriate;

(5) the signature of an individual with authority to bind the
prior plan vendor;
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(6) the signature of an individual with authority to bind the
participant; and

(7) an incorporation by reference of the requirements of
state law and the sections in this chapter.

(f) Participants with existing life insurance products.

(1) This paragraph is effective until December 31, 1998.
When a participant has deferrals and investment income in a life insur-
ance product, the state of Texas:

(A) retains all of the incidents of ownership of the life
insurance product;

(B) is the sole bene�ciary of the life insurance product;

(C) is not required to transfer the life insurance product
to the participant or the participant’s bene�ciary; and

(D) is not required to pass through the proceeds of the
product to the participant or the participant’s bene�ciary.

(2) This paragraph is effective January 1, 1999, and there-
after. When a participant has deferrals and investment income in a life
insurance product, the life insurance product shall be held in trust for
the exclusive bene�t of the participant and bene�ciaries.

(g) Normal maximum amount of deferrals.

(1) The amount a participant defers during each tax year
may not exceed the normal maximum amount of deferrals.

(2) The normal maximum amount of deferrals is equal to
the lesser of $15,500 (as periodically adjusted for cost-of-living in
accordance with Code §457(e)(15)), §415(d), the Job Creation and
Worker Assistance Act of 2002 and the Pension Protection Act of
2006, or 100% of a participant’s includible compensation.

(3) The participant’s employing agency will monitor the
annual deferral limits for each plan participant to ensure the maximum
annual deferral limit of the lesser of $15,500 (as adjusted) or 100%
of a participant’s includible income is not exceeded. Each participant
enrolling in the plan must provide the employing state agency any in-
formation necessary to ensure compliance with plan requirements, in-
cluding, without limitation, whether the employee is a participant in
any other eligible plan. If a participant makes deferrals in excess of the
normal maximum annual deferral limit and is not participating under
the catch-up provision, the following actions will be taken:

(A) Upon noti�cation by the participant’s agency, the
prior plan vendor or TPA will return to the participant’s agency the
amount of deferrals in excess of the normal plan limits, that is, the
lesser of $15,500 (as adjusted) or 100% of the participant’s includible
income without any reduction for fees or other charges.

(B) Upon receipt of the funds, the participant’s agency
will reimburse the participant through its payroll system.

(4) If any deferral (or any portion of a deferral) is made
to the plan by a good faith mistake of fact, then within one year af-
ter the payment of the deferral, and upon receipt in good order of a
proper request approved by the plan administrator, the amount of the
mistaken deferral (adjusted for any income or loss in value, if any, al-
locable thereto) shall be returned directly to the participant or, to the
extent required or permitted by the plan administrator, to the partici-
pant’s employing state agency.

(5) Disregard excess deferral. A participant is treated as
not having deferred compensation under a plan for a prior taxable year
to the extent excess deferrals under the plan are distributed, as de-
scribed in paragraph (4) of this subsection. To the extent that the com-

bined deferrals for pre-2002 years exceeded the maximum deferral lim-
itations, the amount is treated as an excess deferral for those prior years.

(h) Three-year catch-up exception to the normal maximum
amount of deferrals.

(1) This subsection provides a limited exception to the nor-
mal maximum amount of deferrals.

(2) In the event that a participant chooses to begin the three-
year catch-up option, the participant is required to complete and pro-
vide the plan administrator with a copy of the three-year catch-up pro-
vision agreement form.

(3) In this subsection, the term "normal retirement age" for
any participant means a range of ages:

(A) beginning with the earliest age at which a person
may retire under the participant’s basic pension plan:

(i) without an actuarial or similar reduction in retire-
ment bene�ts; and

(ii) without the state’s consent for the retirement;
and

(B) ending at age 70.5.

(C) A participant who is a police of�cer or �re�ghter
(de�ned in Code §415(b)), may designate a normal retirement age that
is earlier than that described above, but in any event may not be earlier
than age 40.

(4) If a participant works beyond age 70.5, the normal re-
tirement age for the participant is the age designated by the participant,
which, in this instance, may not be later than the participant’s separa-
tion from service.

(5) For any or all of the last three full taxable years ending
before the taxable year in which a participant attains normal retirement
age, the maximum amount that the participant may defer for each tax
year is the lesser of:

(A) twice the annual §457(g) deferral limit as adjusted,
or

(B) the sum of:

(i) the normal maximum amount of deferrals for the
current year plus each prior calendar year beginning after December
31, 2001, during which the participant was an employee under the plan,
minus the aggregate amount of compensation that the participant de-
ferred under the plan during such years, plus

(ii) the normal maximum amount of deferrals that
the participant did not use in prior tax years commencing December 31,
1978 and before January 1, 2002, provided the participant was eligible
to participate in the plan, minus the aggregate contributions to pre-2002
coordination plans during those years.

(6) The participant’s employing agency will calculate and
monitor all three-year catch-up limits and furnish the plan administrator
with the applicable three-year catch-up forms. If a participant makes
deferrals in excess of the participant’s three-year catch-up limit, the
following actions will be taken.

(A) Upon noti�cation by the participant’s agency, the
prior plan vendor or TPA will return to the participant’s agency, the
amount of deferrals in excess of the three-year catch-up limit without
any reduction for fees or other charges.

(B) Upon receipt of the funds, the participant’s agency
will reimburse the participant through its payroll system.

32 TexReg 3362 June 8, 2007 Texas Register



(7) This subsection applies only if the participant has not
previously used the three-year catch-up exception with respect to a dif-
ferent normal retirement age under the plan or another deferred com-
pensation plan governed by the Code §457.

(8) If a participant makes deferrals in excess of the normal
plan limits under the three-year catch-up provision during or after the
calendar year in which the participant reaches normal retirement age,
the following actions will be taken.

(A) Upon noti�cation by the participant’s state agency,
the prior plan vendor or TPA will return to the participant’s state
agency, the amount of deferrals in excess of the normal plan limits,
that is, the lesser of $15,500 (as adjusted in accordance with Code
§457(e)(15) or 100% of a participant’s includible compensation)
without any reduction for fees or other charges.

(B) Upon receipt of the funds, the participant’s state
agency will reimburse the participant through its payroll system.

(9) Over age 50 catch-up. A participant age 50 or older
during any calendar year shall be eligible to make additional pre-tax
contributions in accordance with Code §414(v) applicable to 457 plans,
in excess of normal deferral amounts. A participant may make an ad-
ditional contribution over and above the applicable deferral limit. The
additional contribution is $5,000 for 2006. After 2006, the amount of
the "Over age 50 and over catch-up" will be indexed in $500 incre-
ments based upon cost-of-living adjustments. A participant who elects
to defer contributions under the normal three-year catch-up provisions
may not also defer under the special Over age 50 catch-up and Code
§414(v) and §457.

(10) Special post severance compensation under Code
§415 effective January 1, 2007. A participant may elect to defer com-
pensation paid within 2 1/2 months following separation from service
in accordance with Code §415. Types of compensation include:

(A) accumulated bona �de sick pay, vacation pay, back
pay or other leave, but only if the participant would have been able to
use the leave if employment had continued;

(B) payments for commissions, bonuses, overtime and
shift differential pay, but only if these would have been paid and are
regular compensation for services rendered;

(C) compensation paid to participants who are perma-
nently and totally disabled; and

(D) compensation relating to quali�ed military or other
service (Reg. 1.457-4(d)(1), Uniformed Services Employment and
Reemployment Rights Act of 1994 (USERRA), Code §414(u) and the
Pension Protection Act of 2006).

(i) Changes before a participant becomes entitled to a distri-
bution.

(1) A participant may change the amount of deferral at any
time.

(2) A participant must execute a change agreement for
the prior 457 Plan funds and �le the agreement with the participant’s
agency coordinator when the participant:

(A) initiates a transfer;

(B) changes the participant’s primary or secondary ben-
e�ciary, or both; or

(C) performs a combination of the items speci�ed in
subparagraph (A) or (B) of this paragraph.

(3) Upon receipt of a participation agreement or change
agreement, an agency coordinator shall review the agreement to de-
termine whether it complies with the sections in this chapter.

(A) With a participant’s enrollment, the agency coordi-
nator shall take the action necessary for payroll initiation.

(B) If a change agreement complies, the agency coordi-
nator shall send the agreement to the plan administrator.

(4) This paragraph applies to changes of bene�ciaries,
changes of the prior plan vendor or quali�ed investment product
that receives a participant’s deferrals, and changes to the amount a
participant defers per pay period. An executed change agreement
or participation agreement is effective beginning with the month
following the month in which the agency coordinator receives the
agreement from the participant.

(5) This paragraph applies to transfers. An executed
change agreement is effective on the date that the transfer procedures
speci�ed in §87.15 of this title (relating to Transfers) have been
completed.

(j) Con�ict in bene�ciary designations. The designation of a
primary or secondary bene�ciary, or both, in a bene�ciary designa-
tion form, participation agreement, change agreement, or distribution
agreement prevails over a con�icting designation in any other docu-
ment.

(k) A bene�ciary designation that names a former spouse is
invalid unless the designation is completed after the date of divorce
and received by the plan administrator.

(l) Paid leave of absence. Deferrals may continue during a par-
ticipant’s paid leave of absence, to the extent that compensation con-
tinues.

(m) Unpaid leave of absence. If a participant separates from
service or takes a leave of absence from the state because of service
in the military and does not receive a distribution of his or her account
balances, the Plans will allow suspension of loan repayments until after
the conclusion of the period of military service.

(n) Military service. Participants on a leave of absence due to
quali�ed military service under Code §414(u) may elect to make addi-
tional annual deferrals upon resumption of employment with the state
equal to the maximum annual deferrals that the participant could have
elected during that period if employment had continued (at the same
level of compensation) without the interruption or leave, reduced by
the annual deferrals, if any. This right applies for �ve years following
the resumption of employment (or if sooner, for a period equal to three
times the period of the interruption or leave). To qualify for USERRA,
�nal USERRA regulations (January 18, 2006) bene�ts and the Pension
Protection Act of 2006, the employee must return to employment with
the original employer within certain speci�ed timelines based on the
length of his or her service. If less than 31 days, the employee must
report to work no later than the beginning of the �rst full work period
on the �rst full calendar day following discharge, allowing reasonable
time required to return home safely and an eight (8) hour rest period.
If more than 30 days but less than 181 days, the employee must return
to employment no later than 14 days following discharge. If more than
180 days, the employee must return to employment no later than 90
days following discharge. A serviceman called up for action between
September 11, 2001 and December 31, 2007 for more than 179 days
may take the later of two years after the end of active service to make
up annual contributions, distributions or payback loans. A tax refund
or credit may be allowed if �led before the close of such period.
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(o) Disability. A disabled participant may elect to defer com-
pensation during any portion of the period of his or her disability to the
extent that he or she has actual compensation (not imputed compensa-
tion and not disability bene�ts) from which to make contributions to
the plan and has not had a separation from employment.

(p) Termination and resumption of deferrals.

(1) An employee may voluntarily terminate additional de-
ferrals to the prior plan by completing a participation agreement or by
contacting his or her agency coordinator.

(2) An employee who returns to active service after a sepa-
ration from service must enroll in the revised plan before deferrals may
resume.

(q) Ownership of deferrals and investment income.

(1) Until December 31, 1998, a participant’s deferrals and
investment income are the property of the state of Texas until the de-
ferrals and investment income are actually distributed to the employee.

(2) Effective January 1, 1999, in accordance with Chapter
609, Texas Government Code and Code §457(g), all amounts currently
and hereafter held under the plan, including deferrals and investment
income, shall be held in trust by the Board of Trustees for the exclusive
bene�t of participants and their bene�ciaries and may not be used for or
diverted to any other purpose, except to defray the reasonable expenses
of administering the plan. In its sole discretion, the Board of Trustees
may cause plan assets to be held in one or more custodial accounts
or annuity contracts that meet the requirements of Code §457(g), and
§401(f). In addition, effective January 1, 1999, the Board of Trustees
does hereby irrevocably renounce, on behalf of the state of Texas and
participating state agencies, any claim or right which it may have re-
tained to use amounts held under the plan for its own bene�t or for the
bene�t of its creditors and does hereby irrevocably transfer and assign
all plan assets under its control to the Board of Trustees in its capacity
as the trustee of the trust created hereunder. It shall be impossible, prior
to the satisfaction of all liabilities with respect to participants and their
bene�ciaries, for any part of the assets and income of the trust fund to
be used for, or diverted to, purposes other than for the exclusive ben-
e�t of participants and their bene�ciaries. Adoption of this rule shall
constitute notice to prior plan vendors holding assets under the plan to
change their records effective January 1, 1999, to re�ect that assets are
held in trust by the Board of Trustees for the exclusive bene�t of the
participants and bene�ciaries. Failure of a vendor to change its records
on a timely basis may result in the expulsion of the vendor from the
plan.

(r) Market risk and related matters.

(1) The plan administrator, the trustee, an employing state
agency, or an employee of the preceding are not liable to a participant
if all or part of the participant’s deferrals and investment income are
diminished in value or lost because of:

(A) market conditions;

(B) the failure, insolvency, or bankruptcy of an invest-
ment provider; or

(C) the plan administrator’s initiation of a transfer or
investment of deferrals in accordance with the sections in this chapter.

(2) A participant is solely responsible for monitoring his or
her own investments and being knowledgeable about:

(A) the �nancial status and stability of the investment
provider in which the participant’s deferrals and investment income
are invested;

(B) market conditions;

(C) the resulting cost of making a transfer or distribu-
tion from a quali�ed investment product;

(D) the amount of the participant’s deferrals and invest-
ment income that are invested in an investment provider’s quali�ed in-
vestment products;

(E) the riskiness of a quali�ed investment product; and

(F) the federal tax advantages and consequences of par-
ticipating in the plan and receiving distributions of deferrals and invest-
ment income.

(s) Alienation of deferrals and investment income. A partici-
pant’s deferrals and investment income may not be:

(1) assigned or conveyed;

(2) pledged as collateral or other security for a loan;

(3) attached, garnished, or subjected to execution; or

(4) conveyed by operation of law in the event of the partic-
ipant’s bankruptcy, or insolvency.

§87.17. Distributions.

(a) In general. Upon request, the plan administrator or TPA
shall authorize the distribution of a participant’s deferrals and invest-
ment income in accordance with the applicable distribution agreement
so long as:

(1) the participant has attained age 70.5;

(2) the participant has died;

(3) the participant’s employment with the state of Texas has
terminated other than through death;

(4) the participant has complied with subsection (l) of this
section relating to the one-time election of distribution that does not
exceed the dollar limit under Code §457(e)(9);

(5) the participant elects to have any portion of his or her
account balance transferred to a tax-quali�ed governmental de�ned
bene�t plan (as de�ned in §414(d) of the Code) in the same state or
another state that provides for the acceptance of plan-to-plan transfers
with respect to the participant; or

(6) the participant elects a transfer to be made if the transfer
is either for the purchase of permissible service credit (as de�ned in
§415(n)(3) of the Code and as amended by the Pension Protection Act
of 2006) under the receiving governmental de�ned bene�t plan, or if
the transfer is for a repayment to which §415 of the Code does not apply
by reason of §415(k)(3) of the Code.

(b) De�nitions.

(1) In subsections (m) - (o) of this section, the term "par-
ticipant’s deferrals and investment income" means the cash value of
the participant’s deferrals and investment income after considering all
surrender charges, costs of insurance, forfeitures, and other similar
charges.

(2) In this section, a bene�ciary or secondary bene�ciary
"survives" another person only if the bene�ciary or secondary bene�-
ciary is alive on the day after the person’s death.

(c) Content of a distribution agreement.

(1) A distribution agreement must contain but shall not be
limited to:
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(A) identifying information concerning the participant,
including the date of birth and social security number of the participant;

(B) the name of the prior plan vendor or revised plan
vendor covered by the agreement;

(C) the type of quali�ed investment product from which
distributions will be made, including policy/certi�cate/or account num-
ber;

(D) the date on which the participant separated from
service, attained age 70.5, or died, whichever is applicable;

(E) the beginning date of the distributions;

(F) the type of distribution;

(G) the amount to be distributed during each time pe-
riod or the method for calculating the amount to be distributed during
each time period; and

(H) bene�ciary information, including date of birth(s)
and social security number(s).

(2) The person �ling the distribution agreement must attach
a properly executed Form W-4P to the agreement.

(3) A distribution agreement must be consistent with the
distribution options available for the quali�ed investment product cov-
ered by the agreement. The prior plan vendor agent/representative sig-
nature on the distribution agreement signi�es that the distribution op-
tion is available and can be implemented as requested.

(d) Commencement of distributions. Notwithstanding any-
thing in a distribution agreement:

(1) the earliest a participant or bene�ciary may begin re-
ceiving a distribution is the 51st day after the occurrence that entitles
the participant or bene�ciary to the distribution, except this paragraph
does not apply to an emergency withdrawal or a one-time election dis-
tribution; and

(2) A participant must begin receiving a distribution by the
later of:

(A) April 1st of the year following the calendar year in
which the participant attains age 70.5; or

(B) April 1st of the year following the year in which the
participant retires or otherwise has a separation from employment.

(e) Filing of distribution agreements by participants.

(1) This subsection applies when a participant becomes en-
titled to a distribution because:

(A) the participant has attained age 70.5; or

(B) the participant’s employment with the state of Texas
has terminated other than through death.

(2) A participant must �le a single distribution agreement
for all quali�ed investment products in which the participant’s deferrals
are invested.

(3) Notwithstanding anything to the contrary in this sub-
section, a participant who has not separated from service and who has
reached age 70.5 may �le a distribution agreement if the participant
wants to begin distributions. If distributions commence in the calendar
year following the later of the calendar year in which the participant
attains age 70.5 or the calendar year in which the separation from em-
ployment occurs, the distribution must be equal to the annual install-
ment payment for the year, determined under the Uniform Lifetime
Table of the Income Tax Regulations for the participant’s age regard-

ing types of distributions. This must also be paid before the end of the
calendar year of commencement of distributions.

(4) Notwithstanding any other plan provision, amounts de-
ferred by a former participant of the plan not yet payable or made avail-
able to such participant may be transferred to another eligible plan of
which the former participant has become a participant, if:

(A) the plan receiving such amounts provides for its ac-
ceptance; and

(B) a participant separates from service with the partici-
pant’s agency and accepts employment with another entity maintaining
an eligible deferred compensation plan.

(5) A participant or a bene�ciary of a participant who pre-
viously �led an irrevocable distribution election under the prior plan
or under the revised plan may change that distribution election or can-
cel that distribution election by notifying the plan administrator. Such
noti�cation must be in writing on a distribution agreement form and re-
ceived by the plan administrator at least 30 days prior to the scheduled
distribution date.

(6) A participant may request a trustee-to-trustee transfer
of assets from the prior plan or the revised plan to a governmental de-
�ned bene�t plan in the same state or another state for the purchase
of permissible service credit (as de�ned in the Code §414(d) and (p)
and Code §415(n)(3)(A), as amended by the Pension Protection Act of
2006) under such plan or a repayment to which Code §415 does not
apply by reason of subsection (k)(3) of this section thereof. The partic-
ipant may elect to have any portion of the account balance transferred
to a governmental de�ned bene�t plan.

(7) Upon receipt of a certi�ed copy of a quali�ed domes-
tic relations order, a certi�ed copy of a judgment, decree or order (in-
cluding approval of a property settlement agreement) that relates to the
provision of child support, alimony payments, or the marital property
rights of a spouse or former spouse, child, alternate payee, or other de-
pendent of a participant, and same is made pursuant to the domestic
relations law of any state, then the amount of the participant’s account
balance shall be paid in the manner and to the person or persons so
directed in the domestic relations order. Such payment shall be made
without regard to whether the participant is eligible for a distribution of
bene�ts under the plan. The plan administrator or TPA shall establish
reasonable procedures for determining the status of any such decree or
order and for effectuating distribution pursuant to the domestic rela-
tions order. (§414(p) of the Code and §1.457-10(c) of the Income Tax
Regulations)

(8) At a participant’s, surviving spouse’s, or bene�ciary(s)
request, the plan administrator may process a trustee-to-trustee trans-
fer of an eligible rollover distribution upon receipt of appropriate in-
structions from the receiving plan. If a bene�ciary is a non-spouse, the
non-spouse may request a rollover to an inherited IRA.

(f) Minimum distributions during the life of a participant.

(1) This subsection applies to distributions to a participant
during the life of the participant, notwithstanding anything to the con-
trary in the participant’s distribution agreement.

(2) The amount distributed to the participant must be cal-
culated so that the distributions:

(A) will be distributed over a period not exceeding the
life expectancy of the participant as set forth in the Uniform Lifetime
Table of the Income Tax Regulations for the participant’s age on the
participant’s birthday for that year or the life expectancy of the partic-
ipant and the participant’s named bene�ciary;
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(B) will satisfy the minimum distribution requirements
of the Code §457(d)(2), §401(a)(9), and associated statutes and regu-
lations; and

(C) For the purpose of paragraph (2) of this subsection,
life expectancies may not be recalculated annually. For any year, the
participant can elect distribution of a greater amount not to exceed the
amount of the remaining account balance in lieu of the amount calcu-
lated using this formula.

(3) The plan administrator shall reject a proposed distribu-
tion agreement that does not comply with paragraph (2) of this subsec-
tion. The plan administrator shall require the amendment of an existing
distribution agreement that does not comply with paragraph (2) of this
subsection.

(g) Review of distribution agreements by the plan administra-
tor. The plan administrator shall review each distribution agreement
received to ensure that:

(1) a distribution would be in compliance with the sections
in this chapter; and

(2) the minimum distribution requirements of this section
have been satis�ed.

(h) Amendments of distribution agreements.

(1) Beginning date for a distribution. The beginning date
for a distribution may be deferred or cancelled, and the amended dis-
tribution agreement must be received by the plan administrator no later
than the 30th day before the original distribution begin date.

(2) Frequency of distribution. The frequency of a distri-
bution may be amended if the plan administrator receives an amended
distribution agreement no later than the 30th day before the next sched-
uled distribution.

(3) Amount of distribution. The amount to be distributed
during each time period may be amended only if the plan administrator
receives an amended distribution agreement no later than the 30th day
before the next scheduled distribution.

(4) Bene�ciaries.

(A) The primary and secondary bene�ciaries named in
a distribution agreement may be changed at anytime by �ling a change
agreement with the agency coordinator of the state agency at which the
participant was employed or by submitting a bene�ciary designation
form directly with the TPA, for the revised plan.

(B) Upon receipt of the change agreement, the agency
coordinator shall send a copy of the agreement to the plan administra-
tor.

(C) The change agreement is effective upon receipt by
the plan administrator.

(5) Unforeseeable emergency distribution. Notwithstand-
ing anything to the contrary in this subsection, a distribution agreement
may be amended to relieve a severe �nancial hardship caused by an un-
foreseeable emergency.

(6) Procedures for amending a distribution agreement.

(A) A participant or bene�ciary who wants to amend
the participant’s distribution agreement must �le an amended distribu-
tion agreement with the plan administrator.

(B) Upon receipt of the amended distribution agree-
ment, the plan administrator; shall promptly review the agreement for
compliance with the sections in this chapter.

(C) If the amended distribution agreement does not
comply with the sections in this chapter, the agreement will be returned
to the participant or bene�ciary for corrections.

(D) After the plan administrator receives a signed dis-
tribution agreement, the plan administrator and the prior plan vendor
or TPA covered by the agreement shall take the steps speci�ed in sub-
sections (h) and (j) of this section.

(7) Effective date of amended distribution agreements is no
later than 30 days after the plan administrator receives the form. An
amended distribution agreement is effective with the next distribution.

(i) Procedure for making distributions.

(1) Upon receiving a letter of authorization, the prior plan
vendor or TPA shall issue checks payable to the participant or bene�-
ciary and mail the checks as instructed in the letter of authorization.

(2) The plan administrator may not complete any forms
provided by a prior plan vendor in connection with a distribution. A
prior plan vendor may not require the plan administrator to submit pe-
riodic letters of authorization beyond the initial letter of authorization
unless the plan administrator has agreed in writing. A prior plan ven-
dor may not impose any requirements as a prerequisite to a distribution
that are not speci�cally mentioned in the sections in this chapter.

(3) The plan administrator shall provide each prior plan
vendor with the names and signatures of the individuals who are au-
thorized to sign letters of authorization.

(4) A prior plan vendor shall con�rm each letter of autho-
rization as instructed in the letter.

(j) Unforeseeable emergency distribution.

(1) The participant must request the unforeseeable emer-
gency withdrawal by �ling a completed emergency hardship with-
drawal application with the plan administrator or TPA. An emergency
hardship withdrawal application must show that the prerequisites for
making an unforeseeable emergency withdrawal have been ful�lled.

(2) The plan administrator shall approve the unforeseeable
emergency withdrawal if the plan administrator determines, based on
a representation from the participant in a form prescribed by the plan
administrator or TPA, that:

(A) an unforeseeable emergency has occurred;

(B) the severe �nancial hardship cannot be relieved:

(i) through reimbursement or compensation by in-
surance or otherwise;

(ii) by liquidating the assets of the participant to the
extent the liquidation of the assets would not itself cause severe �nan-
cial hardship;

(iii) by cessation of deferrals under the plan;

(iv) by other distributions or nontaxable loans from
the Plan or any other quali�ed retirement plan, or by borrowing from
commercial sources on reasonable commercial terms; or

(v) through a combination of the actions speci�ed in
clauses (i) - (iii) of this subparagraph; and

(C) the unforeseeable emergency withdrawal would
satisfy the federal regulations for unforeseeable emergency with-
drawals under the Code §457.

(3) If the plan administrator or TPA approves an unfore-
seeable emergency withdrawal, the plan administrator shall determine
the amount of the withdrawal. The amount may not exceed the amount
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reasonably needed to overcome the severe �nancial hardship, after con-
sidering the federal income tax liability resulting from the withdrawal.

(4) The term "unforeseeable emergency" means a severe
�nancial hardship to a participant or participant’s bene�ciary caused
by:

(A) a sudden and unexpected illness or accident of a
participant or of a participant’s dependent (as de�ned in the Code §457,
§152(a), and the Working Families Tax Relief Act of 2004;

(B) the loss of the property of a participant or partici-
pant’s bene�ciary because of a casualty (including the need to rebuild
a home following damage to a home not otherwise covered by home-
owner’s insurance, as a result of a natural disaster); or

(C) a similar extraordinary and unforeseeable circum-
stance arising from events beyond the control of a participant, which
includes the prevention of imminent foreclosure or eviction from a
participant’s or bene�ciary’s primary residence, funeral expenses of
participant’s dependents (as de�ned in §152(a) of the Code and the
Working Families Tax Relief Act of 2004), and payment of non-reim-
bursed medically necessary expenses, which includes non-refundable
deductibles, as well as the cost of prescription drug medications.

(5) The term "unforeseeable emergency" excludes:

(A) the necessity to send a child to college;

(B) the purchase of a home;

(C) such emergency that is or may be relieved through:

(i) reimbursement or compensation from insurance
or otherwise;

(ii) liquidation of the participant’s assets, to the ex-
tent the liquidation would not itself cause severe �nancial hardship;

(iii) cessation of deferrals under the plan;

(iv) other distributions or nontaxable loans from the
Plan or any other quali�ed retirement plan, or by borrowing from com-
mercial sources on reasonable commercial terms; or

(v) through a combination of the actions speci�ed in
clauses (i) - (iv) of this subparagraph.

(D) other similar circumstances.

(6) The plan administrator may rely on the information and
certi�cation provided by a participant in connection with the partici-
pant’s request for an emergency withdrawal. The participant is solely
responsible for the suf�ciency, accuracy, and veracity of the informa-
tion.

(7) If the plan administrator denies a participant’s request
for an emergency withdrawal or if the participant disagrees with the
amount of the approved emergency withdrawal, the participant may
appeal to the Employees Retirement System of Texas in accordance
with §87.23 of this title (relating to the Grievance Procedure).

(8) When submitting a request for an emergency with-
drawal, the participant must certify, in a form prescribed by the plan
administrator, that the severe �nancial hardship cannot be relieved by
cessation of deferrals under the plan, as well as other means set forth
in paragraph (2)(B)(i) - (v) of this subsection.

(9) The plan administrator may approve an emergency
withdrawal request from a primary or secondary bene�ciary.

(10) The plan administrator may not exceed the amount
reasonably necessary to satisfy the emergency need (which may in-
clude any amounts necessary to pay any federal, state or local income

taxes or penalties reasonably anticipated to result from the distribu-
tion).

(k) A participant may elect to receive a one-time distribution
of the total account balance if:

(1) such amount does not exceed the $5000 dollar limit un-
der Code §457, §457(e)(9), or the dollar limit under Code §411(a)(11)
if greater as of the date that payments commence or on the date of the
participant’s death. In such event, payment shall be made to the par-
ticipant (or to the bene�ciary if the participant is deceased) in a lump
sum equal to the participant’s account balance;

(2) no amount has been deferred under the plan with re-
spect to such participant during the two-year period ending on the date
of the distribution;

(3) there has been no prior distribution under the plan to
such participant to which this subsection applied; and

(4) a one-time election form is completed and submitted to
the plan administrator through the participant’s state agency coordina-
tor.

(l) Naming of bene�ciaries. When a participant or bene�ciary
�les a distribution agreement, the participant or bene�ciary may name
one or more primary and secondary bene�ciaries. The naming of ben-
e�ciaries in a distribution agreement supersedes any previous naming
of bene�ciaries in a participation agreement or change agreement.

(m) Death of a participant when the participant has named a
bene�ciary.

(1) This subsection applies only if a participant has named
a bene�ciary in a participation agreement, change agreement, bene�-
ciary designation form or distribution agreement.

(2) The plan administrator shall order a distribution to a
primary bene�ciary if the bene�ciary:

(A) survives the participant; and

(B) is alive on the date of the order.

(3) The plan administrator shall order a distribution to a
secondary bene�ciary if:

(A) the secondary bene�ciary survives the participant;

(B) the secondary bene�ciary is alive on the date of the
order; and

(C) no primary bene�ciaries survive the participant.

(4) The plan administrator shall order a distribution in ac-
cordance with subsection (p) of this section if a primary or secondary
bene�ciary survives the participant but is not alive on the date of the
order.

(5) This paragraph applies if a participant designates more
than one primary bene�ciary and more than one primary bene�ciary
survives the participant. The plan administrator shall order the dis-
tribution of the participant’s deferrals and investment income to the
surviving primary bene�ciaries in equal shares unless the distribution
agreement provides otherwise. The estates and heirs of the primary
bene�ciaries who did not survive the participant and the surviving sec-
ondary bene�ciaries, if any, may not receive any bene�ts.

(6) This paragraph applies if a participant designates more
than one secondary bene�ciary, more than one secondary bene�ciary
survives the participant, and no primary bene�ciary survives the par-
ticipant. The plan administrator shall order the distribution of the par-
ticipant’s deferrals and investment income to the surviving secondary
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bene�ciaries in equal shares unless the distribution agreement provides
otherwise. The estates and heirs of the primary and secondary bene�-
ciaries who did not survive the participant may not receive any bene�ts.

(7) The plan administrator shall order the lump-sum pay-
ment to the participant’s estate of the balance of the participant’s defer-
rals and investment income if:

(A) the participant named a primary and a secondary
bene�ciary but neither survived the participant; or

(B) the participant named a primary bene�ciary but did
not name a secondary bene�ciary and the primary bene�ciary did not
survive the participant.

(8) The plan administrator shall order the lump-sum distri-
bution of a participant’s deferrals and investment income to the per-
son entitled to receive the distribution if the person is alive on the date
of the order and the person �les a distribution agreement requesting a
lump-sum distribution.

(9) When the plan administrator orders a distribution to a
primary or secondary bene�ciary, the plan administrator’s order must
be in accordance with the bene�ciary’s distribution agreement so long
as the agreement complies with the sections in this chapter.

(10) This paragraph applies when the plan administrator
orders other than a lump-sum distribution to a primary or secondary
bene�ciary and distributions to the participant did not begin before the
participant’s death. For distributions to a surviving spouse, any distri-
bution made before the calendar year in which the participant would
have attained age 70.5 is not a required minimum distribution. For the
calendar year in which the participant would have attained age 70.5
or any later year, the amount of the minimum annual distribution pay-
ment may be treated as the amount of the required minimum distribu-
tion. Notwithstanding a primary or secondary bene�ciary’s distribution
agreement, the amount distributed must be calculated so that the dis-
tributions:

(A) will begin no later than December 31 in the year
that the participant would have attained age 70.5 or December 31 of the
year following the participant’s death, whichever is later for a spousal
bene�ciary; or

(B) December 31 of the year following the participant’s
death and entire amount must be distributed by the end of the �fth year
following the year of participant’s death for non-spousal bene�ciary.

(C) will be made over the life of the person receiving the
distributions or over a period not extending beyond the life expectancy
of the person (using the single life table from the Income Tax Regula-
tions);

(D) will be made in substantially non-increasing
amounts;

(E) will be made annually or more frequently than an-
nually after the �rst distribution; and

(F) will satisfy the minimum distribution requirements
of the Code §457(d)(2), §401(a)(9), and associated statutes and regu-
lations.

(11) This paragraph applies when the plan administrator
orders other than a lump-sum distribution to a primary or secondary
bene�ciary and distributions to the participant began before the partic-
ipant’s death. Notwithstanding a primary or secondary bene�ciary’s
distribution agreement, the amount distributed to the primary or sec-
ondary bene�ciary must be calculated so that the distributions:

(A) will be made at least as rapidly as under the method
of distribution selected by the participant; and

(B) will satisfy the minimum distribution requirements
of the Code §457(d)(2), and §401(a)(9).

(12) If a participant dies before distributions to him began
and the bene�ciary or secondary bene�ciary entitled to receive the par-
ticipant’s deferrals and investment income is the participant’s surviving
spouse, this paragraph applies.

(A) Paragraph (10) of this subsection applies to the dis-
tributions to the surviving spouse except as speci�ed in this paragraph.

(B) Notwithstanding paragraph (10) of this subsection,
the surviving spouse may delay the start of the receipt of the deferrals
and investment income until a date not later than the date when the
participant would have attained age 70.5.

(C) Notwithstanding paragraph (10) of this subsection,
after a distribution to the surviving spouse begins, the entire amount
must be paid over a period not exceeding the spouse’s life expectancy
using the single life table from the Income Tax Regulations for the ben-
e�ciary’s age on the bene�ciary’s birthday for the year that the distri-
bution begins, reduced by one for each year that has elapsed after that
year.

(D) If the surviving spouse dies before distributions to
the spouse begin, then the surviving spouse is a participant for the pur-
pose of paragraph (10) of this subsection.

(13) For the purpose of paragraphs (10) - (12) of this sub-
section, life expectancies may not be recalculated annually.

(n) Death of a participant when the participant has not named
a bene�ciary.

(1) This subsection applies only when a participant has not
named a bene�ciary in a participation agreement, change agreement,
bene�ciary designation form, or distribution agreement.

(2) The plan administrator shall order the distribution to
the participant’s estate of the balance of the participant’s deferrals and
investment income.

(o) Death of a bene�ciary.

(1) This subsection applies if:

(A) a participant named a bene�ciary in a participation
agreement, change agreement, or distribution agreement or a bene�-
ciary designation form;

(B) the participant died;

(C) the bene�ciary survived the participant but has
since died;

(D) the plan administrator has ordered, in accordance
with subsection (m) of this section, a distribution to the bene�ciary or
would have ordered a distribution to the bene�ciary if the bene�ciary
had not died; and

(E) the bene�ciary did not receive all the participant’s
deferrals and investment income before the bene�ciary’s death.

(2) If the deceased bene�ciary �led a distribution agree-
ment and the agreement names a primary bene�ciary, the plan admin-
istrator shall:

(A) allow the primary bene�ciary to have a distribution
which will be made at least as rapidly as under the method of distribu-
tion selected by the participant, and which will also satisfy the mini-
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mum distribution requirements of the Code §457(d)(2), and §401(a)(9);
or

(B) order a lump sum payment to the primary bene�-
ciary’s estate if the primary bene�ciary survived the bene�ciary who
�led the distribution agreement but is not alive on the date of the order.

(3) If the deceased bene�ciary �led a distribution agree-
ment and the agreement names a secondary bene�ciary, the plan ad-
ministrator shall order a lump-sum payment to:

(A) the secondary bene�ciary if:

(i) the secondary bene�ciary is alive on the date of
the order; and

(ii) no primary bene�ciary survived the deceased
bene�ciary;

(B) the secondary bene�ciary’s estate if:

(i) the secondary bene�ciary survived the deceased
bene�ciary;

(ii) the secondary bene�ciary is not alive on the date
of the plan administrator’s order; and

(iii) no primary bene�ciary survived the deceased
bene�ciary.

(4) The lump-sum payment must be made to the estate of
the deceased bene�ciary if:

(A) the deceased bene�ciary’s distribution agreement
does not name a bene�ciary;

(B) the deceased bene�ciary did not �le a distribution
agreement; or

(C) no bene�ciary named in the deceased bene�ciary’s
distribution agreement survived the deceased bene�ciary.

(5) When more than one primary or secondary bene�ciary
of a deceased bene�ciary is entitled to a lump-sum distribution, the
distributions must be made in equal shares unless the deceased bene�-
ciary’s distribution agreement provides otherwise.

(p) Distributions to minors and incompetents.

(1) The plan administrator may authorize the payment of a
distribution to a person or entity other than the participant or bene�ciary
otherwise entitled to receive the distribution if satisfactory evidence is
presented to the plan administrator that the participant or bene�ciary
is:

(A) a minor; or

(B) has been adjudicated by a court of law as mentally
incompetent and unable to provide a valid release, receipt and discharge
for the payment or is deemed so by the plan administrator.

(2) If the conditions of the preceding paragraph are satis-
�ed, the plan administrator shall make the distribution payable to the
guardian of the participant or bene�ciary. Such payments shall be con-
sidered a payment to such participant or bene�ciary, and shall, to the
extent made, be deemed a complete discharge of any liability of the
Plan, state of Texas, plan administrator and TPA for all payments re-
quired under the plan.

(3) If no guardian has been appointed and after having ob-
tained a proper release, the plan administrator shall make the distribu-
tion payable to:

(A) the person or entity maintaining custody of the par-
ticipant or bene�ciary;

(B) the custodian of the participant or bene�ciary
under the Texas Uniform Gifts to Minors Act (Texas Property Code,
§§141.002 et seq.) if the participant or bene�ciary resides in the state
of Texas;

(C) the custodian of the participant or bene�ciary under
a law similar to the Texas Uniform Gifts to Minors Act if the participant
or bene�ciary resides outside the state of Texas; or

(D) the court of law with jurisdiction over the partici-
pant or bene�ciary.

(q) Distributions to missing persons.

(1) This subsection applies when the plan administrator is
unable to determine the location of a participant or bene�ciary who is
entitled to a distribution.

(2) When the plan administrator does not know the location
of a participant or bene�ciary, the agency coordinator for the partici-
pant or bene�ciary must send a certi�ed letter to the last known address
of the participant or bene�ciary.

(3) If the certi�ed letter does not result in the discovery of
the location of the participant or bene�ciary, the agency coordinator
shall inform the plan administrator and provide proof to the plan ad-
ministrator that the certi�ed letter was sent.

(4) When the plan administrator does not know the location
of a participant or bene�ciary, the agency coordinator, TPA or plan ad-
ministrator shall make a reasonable attempt to locate the participant or
bene�ciary through certi�ed mail at the last known address, through
noti�cation to the Social Security Administration, the Pension Bene�t
Guaranty Corporation, or other appropriate source. If the participant
has not responded within six (6) months, upon receiving the noti�ca-
tion and proof of mailing, the plan administrator may direct that all
bene�ts due the participant or bene�ciary be deposited in a quali�ed
investment product or trust fund that the plan administrator has speci�-
cally designated for this purpose and shall continue to hold the bene�ts
due such person.

(r) Processing of distributions and emergency withdrawals. A
prior plan vendor or TPA shall process distributions and emergency
withdrawals and resolve administrative problems with the plan admin-
istrator within a reasonable length of time, not to exceed the 30th day
after receiving a letter of authorization for distributions and not to ex-
ceed the 15th day after receiving a letter of authorization for emergency
withdrawals.

(s) Loans to participants. The plan administrator is authorized
to implement procedures to establish a loan program for the revised
plan in compliance with Code §72(p)(2). Plan loans shall be permit-
ted only from assets deposited in the revised plan. Participants with
account balances in the prior plan must transfer those balances to the
revised plan in order to qualify for a plan loan. The security of the loan
is a pledge. There is a non-refundable application fee for each loan.
General loans are processed without any pre-loan paperwork. A par-
ticipant’s execution on the loan check authorizes the plan administrator
to make payroll deductions from the participant’s compensation (Code
§1.401(a)-21(d)). The loan balance may be prepaid at any time without
penalty. The maximum number of active loans available to any partic-
ipant at any given time is two (2) per plan.

(1) Loans made pursuant to this section (when added to the
outstanding balance of all other loans made by the plan to the partici-
pant) shall be limited to the lesser of:

(A) $50,000 reduced by the excess (if any) of the high-
est outstanding balance of loans from all plans to the participant during
the one year period ending on the day before the date on which such
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loan is made, over the outstanding balance of loans from all plans to
the participant on the date on which such loan was made; or

(B) the greater of one half (1/2) of the present value of
the non-forfeitable accrued bene�t of the participant under the plan or
$10,000.

(2) Any loan may not be for an amount less than $1,000.

(3) The terms of the loan shall:

(A) require level amortization with payments not less
frequently than monthly throughout the repayment period, except that
alternative arrangements for repayment may apply in the event that the
participant is on a bona �de unpaid leave of absence for military leave
within the meaning of §414(u) of the Code or for the duration of a leave
which is due to quali�ed military service;

(B) require that the loan be repaid within �ve years un-
less the participant certi�es in writing to the plan administrator that the
loan is to be used to acquire a principal residence; and

(C) provide for either a general purpose loan or a prin-
cipal residence loan with rates and terms �xed for the life of the loan.
Subject to change from time to time, the interest rate for repayment is
one percent (1%) over the prime rate published in the Wall Street Jour-
nal on the last business day of the prior month.

(4) Any loan to a participant under the plan shall be secured
by the pledge of the portion of the participant’s interest in the plan
invested in such loan.

(5) In accordance with the federal Soldiers’ & Sailors’
Civil Relief Act of 1940, interest will accrue during the period of
suspended payments at the original loan rate or at the rate of six
percent (6%), whichever is less. In no event will interest on any loan
exceed the maximum rate permitted by applicable law.

(6) In the event that a participant fails to make any loan
payment by the last day of the calendar quarter following the calendar
quarter such payment is due, a default on the loan shall occur. In the
event of such default, all remaining payments on the loan shall be im-
mediately due and payable the day following the date on which such
payment was due. In the case of any loan default, the plan administra-
tor shall apply the portion of the participant’s interest in the plan held
as security for the loan in satisfaction of the loan on the date of sever-
ance from employment. In addition, the plan administrator shall take
any legal action it shall consider necessary or appropriate to enforce
collection of the unpaid loan, and the costs of any legal proceeding
or collection including, but not limited to the plan administrator’s and
TPA’s reasonable attorneys fees, costs and prejudgment and postjudg-
ment interest, shall be charged to the account balance of the participant.
Any defaulted loans incurred will continue to accrue interest and will
reduce the number of available loans. Amounts borrowed through the
loan program are not taxable distributions and are not subject to federal
income taxes, unless the participant defaults on the loan. If a partici-
pant retires or separates from employment, payroll deductions will stop
and the loan is immediately due and payable in full. If the loan is not
paid prior to the last day of the calendar quarter following the calendar
quarter in which the payment was due, then the entire outstanding bal-
ance, pursuant to IRS regulations, will be considered a distribution, and
the plan administrator shall report the loan to the IRS as a taxable dis-
tribution for the year that the loan defaults. Effective January 1, 2006,
participants may make manual payments to pay off the loan after sepa-
rating from employment. In the event a loan is outstanding or in default
or both hereunder on the date of a participant’s death, the participant’s
estate shall be the bene�ciary as to the portion of participant’s interest
in the plan invested in such loan.

(7) In accordance with Code §72 (p) and associated Trea-
sury Regulations at §1.72(p)-1, the Plans will suspend payments for up
to twelve (12) months for non-military leaves of absence if the partic-
ipant is on a bona �de leave of absence and the leave is either without
pay, or the participant’s after-tax pay is less than the payment amount
under the terms of the loan. When payments resume, payments may not
be less than the amount required under the terms of the original loan. In
no event may the term of the loan be extended beyond its original due
date without approval of the plan administrator. Therefore, the partici-
pant must seek a revised amortization schedule and pay higher monthly
payments or continue the original payment schedule and make one or
more additional payments before the end of the loan term in suf�cient
amounts to pay the loan in full when due.

(8) As a condition of the loan, a participant shall be re-
quired to enter into an irrevocable agreement authorizing the employer
to make payroll deductions from his or her compensation as long as the
participant is an employee and to transfer such payroll deduction to the
Trustee or TPA in payment of such loan plus interest. Repayments of a
loan shall be made by payroll deduction of equal amounts (comprised
of both principal and interest) from pay, with the �rst such deduction
to be made as soon as practicable after the loan funds are disbursed;
provided, however:

(A) that a participant may prepay the entire outstanding
balance of his or her loan at any time without penalty (but may not
make a partial prepayment); and

(B) that if any payroll deductions cannot be made in full
because a participant is on an unpaid leave of absence or is no longer
employed by a participating employer (that has consented to make pay-
roll deductions for this purpose) or the participant’s paycheck is insuf-
�cient for any other reason, the participant shall pay directly to the plan
the full amount that would have been deducted from the participant’s
paycheck, with such payment to be made by the last business day of
the calendar month in which the amount would have been deducted.
Such participants will repay themselves with interest through payroll
deductions in equal installments over the duration of the loan. Loan
repayments are deducted each pay period and posted along with con-
tributions. Loan re�nancing is not available.

(t) Federal withholding and reporting requirements.

(1) A prior plan vendor or TPA shall �le all reports required
by the Internal Revenue Service (IRS) when any deferrals and invest-
ment income are distributed or otherwise made available to a partic-
ipant or bene�ciary. Payments made to a participant during the par-
ticipant’s life must be reported as taxable wages on a Form 1099-R or
another appropriate form which may be hereafter promulgated by the
IRS. Pursuant to the provisions of Internal Revenue Service Revenue
Ruling 86-109 (1986-2 CB 196), payments to the bene�ciary of a de-
ceased participant must be reported on IRS Form 1099-R (or another
appropriate form which may be hereafter promulgated by the IRS) as
taxable income of the bene�ciary.

(2) A prior plan vendor or TPA shall �le an application for
authorization to act as agent of the state of Texas, or effective January 1,
1999, the plan, with the District Director of the Internal Revenue Ser-
vice Center where the prior plan vendor or TPA �les its returns. The
application shall include Form 2678 - Employer Appointment of Agent
under §3504 of the Code, which shall be supplied by the plan adminis-
trator, and shall be completed and �led in accordance with the instruc-
tions set forth in Internal Revenue Service Publication 1271. The prior
plan vendor shall promptly furnish to the plan administrator a copy of
such vendor’s letter of authorization from the Internal Revenue Service
approving the appointment of the prior plan vendor as agent.
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(3) When reporting to the Internal Revenue Service, the
prior plan vendor and TPA shall use the vendor’s Federal Employer
Identi�cation Number and shall comply with all requirements of Rev-
enue Procedure 70-6 as set out in Internal Revenue Service Publica-
tion 1271 and as subsequently ampli�ed or superseded by subsequent
Revenue Procedures. A prior plan vendor may not use the federal em-
ployer identi�cation number of the plan, plan administrator, TPA, or
the state of Texas. Regardless of how many quali�ed investment prod-
ucts a prior plan vendor sponsors, the vendor must use the same federal
employer identi�cation number for all reports to the Internal Revenue
Service.

(4) Federal tax withholding is mandatory for certain distri-
butions to participants or bene�ciaries. Distributions with a periodic
payout of less than 10 years and lump sum distributions, other than re-
quired minimum distributions, are "eligible rollover distributions" sub-
ject to a mandatory 20 percent federal income tax withholding unless
distributed in a direct rollover to an eligible retirement plan. Vendors
who maintain participant account balances in the prior plan shall pro-
vide the required IRC §402(f) safe harbor notice to all 457 plan partic-
ipants or their bene�ciaries prior to the payment of an eligible rollover
distribution. Tax notices may be provided electronically or in writing
to the participant. For all distributions other than eligible rollover dis-
tributions, a prior plan vendor or TPA shall accurately determine any
amounts to be withheld for federal taxes based on a Form W-4P sub-
mitted by the participant at the time of a distribution. If no Form W-4P
is provided, the participant shall be taxed as "single with no depen-
dents." The Tax Equity and Fiscal Responsibility Act does not apply to
a deferred compensation plan governed by the Code §457.

(5) Total death bene�ts, including life insurance proceeds,
are taxable as ordinary income to the bene�ciary and must be reported
on a Form 1099-R in accordance with subsection (m) of this section.

(6) A prior plan vendor or TPA shall mail a copy of all
reports �led with the Internal Revenue Service about a participant or
bene�ciary to the participant’s or bene�ciary’s home address.

(u) Notwithstanding any provisions to the contrary, the option
to receive periodic distributions from a product in the "prior plan" by
a terminated participant or bene�ciary whose original distribution be-
gins on or after October 1, 2004 is removed. Effective October 1, 2004,
terminating participants and bene�ciaries must transfer all funds to the
revised plan, receive a lump sum distribution of their entire plan bal-
ance, or roll their entire account balance into an account outside of the
prior plan.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702072
Paula A. Jones
General Counsel
Employees Retirement System of Texas
Effective date: June 14, 2007
Proposal publication date: April 20, 2007
For further information, please call: (512) 867-7421

TITLE 43. TRANSPORTATION

PART 1. TEXAS DEPARTMENT OF
TRANSPORTATION

CHAPTER 5. FINANCE
SUBCHAPTER G. PRIVATE ACTIVITY
BONDS
43 TAC §§5.81 - 5.88

The Texas Department of Transportation (department) adopts Ti-
tle 43, Chapter 5, new Subchapter G, §§5.81 - 5.88, concerning
private activity bonds. Sections 5.81, 5.87, and 5.88 are adopted
with changes to the proposed text as published in the February
9, 2007, issue of the Texas Register (32 TexReg 514). Sections
5.82 - 5.86 are adopted without changes to the proposed text as
published in the February 9, 2007, issue of the Texas Register
(32 TexReg 514) and will not be republished.

EXPLANATION OF ADOPTED SECTIONS

Transportation Code, §222.035, requires the department to es-
tablish and administer a program for private activity bonds is-
sued for highway facilities or surface freight transfer facilities in
this state. The program is required to include a process by which
the department and the Texas Bond Review Board receive and
evaluate applications for issuance of private activity bonds for
highway facilities or surface freight transfer facilities prior to sub-
mission of a request for private activity bond allocation autho-
rization to the United States Department of Transportation (US
DOT).

Section 5.81 describes the purpose of the new subchapter,
which is to establish a process and procedures governing ap-
plications for the issuance of private activity bonds for highway
or surface freight transfer facility projects by any eligible entity
authorized to submit an application to the Texas Transportation
Commission (commission).

Section 5.81 provides that, pursuant to Transportation Code,
§222.035, the program established in the new subchapter pro-
vides a method for processing applications submitted by eligi-
ble entities other than the department. The department has es-
tablished a separate method for processing department appli-
cations, which will be given priority due to department projects
being priority projects with statewide signi�cance. Applications
for the issuance of private activity bonds for highway or sur-
face freight transfer facility projects of the department are ex-
empt from the requirements of new Subchapter G, and shall be
submitted to US DOT pursuant to procedures established by the
department in accordance with applicable law. Transportation
Code, §222.035(e) requires the establishment of a program to
"receive and evaluate" applications. The department cannot "re-
ceive and evaluate" its own applications. Legislative history re-
lated to Transportation Code, §222.035 indicates that, as there is
a limited amount of allocation authority, the Legislature intended
to create a mechanism for review of local projects to ensure that
only the most worthwhile applications are considered by the US
DOT.

Section 5.81 further provides that for eligible entities authorized
to submit an application for the issuance of private activity bonds
to the commission, the process and procedures established un-
der the proposed rules identify submission requirements and cri-
teria by which the commission will receive and evaluate such ap-
plications.

Section 5.82 de�nes words and terms used in new Subchapter
G.

Section 5.83 establishes general policies regarding the consid-
eration of applications, limitations on the obligations of federal
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and state government, and access to records by governmental
entities. Section 5.83 clari�es that the act of approving an ap-
plication does not create a �nancial obligation on the part of the
federal government, the State of Texas, the commission, or the
department. In order to ensure compliance with applicable legal
requirements relating to the use of private activity bonds for an
eligible project, §5.83 provides a right of access to any books,
documents, papers, or other records of an applicant approved
for an allocation.

In order to assist an eligible entity in the submission of applica-
tions, §5.84 provides that the executive director of the depart-
ment will designate a department contact for the purpose of pro-
viding advice and assistance to potential applicants.

Section 5.85 prescribes application procedures and information
required to be submitted in an application. The submittal require-
ments include the information the US DOT has requested to be
included in an application for an allocation submitted to US DOT.
Section 5.85 also requires an application to the department to
include a description of the need for the project and its antici-
pated bene�ts, such as reducing congestion and enhancing air
quality. This information is required in order for the commission
to approve the most worthwhile projects for purposes of apply-
ing for an allocation, as federal law caps the available allocation
amount.

Section 5.86 authorizes the commission to suspend the appli-
cation process if the cap on the available allocation amount is
reached or uncertainties exist warranting suspension, such as
uncertainties relating to the implementation of the program.

Section 5.87 provides that the department will notify the Texas
Bond Review Board of all department applications to the US
DOT and when applications are received from other eligible enti-
ties. The noti�cations will include copies of the applications. The
noti�cation of a department application will be provided concur-
rently with the submission of the application to the US DOT. Sec-
tion 5.87 also prescribes the process for the joint review and as-
sessment of applications by the Texas Bond Review Board and
the department, as required by Transportation Code, §222.035.
In order to develop the information and recommendations con-
sidered by the commission in determining whether to approve
an application, §5.87 speci�es what provisions in an application
will be assessed by the department and the Texas Bond Review
Board, and provides that department staff will provide a mem-
orandum to the commission on the �ndings of the application
review, including the results of the Texas Bond Review Board’s
evaluation.

Section 5.88 provides that the commission may consider the ad-
vice of department staff and their consultants that the commis-
sion may choose regarding the suf�ciency of the information,
the probable accuracy of projections, the anticipated �nancial
condition of the application and the project, and any other in-
formation the commission determines appropriate. Section 5.88
prescribes other information and criteria that will be considered
by the commission in determining whether to approve an ap-
plication. Those criteria are intended to allow the commission
to approve the most worthwhile projects for purposes of apply-
ing for an allocation, as federal law caps the available allocation
amount.

COMMENTS

Comments on the proposed new sections were received from
the Texas Bond Review Board (Board).

Comment:

The Board commented that §5.81(b) states that department ap-
plications will be exempt from Board review. The Board stated
that while not directly addressed in the proposed rules, it ap-
pears that the department’s program considers department ap-
plications to have �rst priority and considers those applications
to be exempt from the process set forth in the rules. The Board
stated that Transportation Code, §222.035 contemplates a pro-
gram that governs all applications. The proposed rules do not
provide for the processing of all applications under the program
or for the priority system that appears to exist. The Board �nally
indicated that the proposed rules do not provide legal justi�cation
for exempting the department’s applications from the Board’s
evaluation as required under Transportation Code, §222.035(e).

Response:

Section 5.81 has been revised to provide that, pursuant to Trans-
portation Code, §222.035, the program established in the new
subchapter provides a method for processing applications sub-
mitted by eligible entities other than the department. The depart-
ment has established a separate method for processing depart-
ment applications, which will be given priority due to department
projects being priority projects with statewide signi�cance. Ap-
plications for the issuance of private activity bonds for highway
or surface freight transfer facility projects of the department are
exempt from the requirements of new Subchapter G, and shall
be submitted to US DOT pursuant to procedures established by
the department in accordance with applicable law. Transporta-
tion Code, §222.035(e) requires the establishment of a program
to "receive and evaluate" applications. The department can-
not "receive and evaluate" its own applications. Legislative his-
tory related to Transportation Code, §222.035 indicates that, as
there is a limited amount of allocation authority, the Legislature
intended to create a mechanism for review of local projects to
ensure only the most worthwhile applications are considered by
US DOT. Section 5.87(a)(1) has been revised to provide that the
noti�cation to the Board of a department application will include
a copy of the application and will be provided concurrently with
the submission of an application to the US DOT.

Comment:

The Board stated that §5.87(b) as drafted indicates a coordi-
nated review of applications, and the rules should provide that
the Board receives and evaluates the entire application, not a
portion thereof. The Board stated that the current Board statute
and Transportation Code, §222.035 do not allow the Board to
delegate the evaluation to staff. The rules should provide that a
letter would be provided to the department indicating the results
of the Board’s evaluation and stating any Board comments. The
Board also stated that the proposed rules do not specify the time
period the Board will have for its evaluation.

Response:

Section 5.87(b) has been revised to provide that the department
and the Board will each review the entire application, and that
after Board action on an application, the department shall be
provided with a letter from the Board or Board staff indicating the
results of the Board’s evaluation of the application, including any
comments on the application. The letter shall be submitted to the
department no later than 60 days after the executive director of
the Board receives a copy of the application.

Comment:
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The Board stated that §5.87(c) directs department staff to pro-
vide a summary recommendation to the commission, and that
the summary should include the Board’s evaluation, including
any comments.

Response:

Section 5.87(c) has been revised to provide that the summary
memorandum shall include a copy of the letter indicating the re-
sults of the Board’s evaluation.

Comment:

The Board stated that it should receive a copy of any documen-
tation regarding the commission’s and the US DOT’s disposition
of any application under the new statute.

Response:

Section 5.87(a)(1) has been revised to provide that the noti�ca-
tion to the Board of a department application will include a copy
of the application and will be provided concurrently with the sub-
mission of an application to the US DOT. Section 5.88(c) has
been revised to provide that the executive director of the depart-
ment will notify the executive director of the Board, in writing,
upon completion of the review and analysis of an application and
whether an application has been approved or disapproved by the
commission. The department shall also provide the executive di-
rector of the Board with a copy of the US DOT disposition of an
application.

STATUTORY AUTHORITY

The new sections are adopted under Transportation Code,
§201.101, which provides the commission with the authority to
establish rules for the conduct of the work of the department,
and more speci�cally, Transportation Code, §222.035, which
provides the commission with the authority to establish rules to
administer the private activity bond program established under
that section.

CROSS REFERENCE TO STATUTE

Transportation Code, §222.035.

§5.81. Purpose.

(a) Transportation Code, §222.035, requires the Texas Depart-
ment of Transportation to establish and administer a program for pri-
vate activity bonds issued for highway facilities or surface freight trans-
fer facilities in this state that includes a process by which the depart-
ment and the Texas Bond Review Board receive and evaluate appli-
cations for issuance of private activity bonds for highway facilities or
surface freight transfer facilities prior to submission of a request for
private activity bond allocation authorization to the US Department of
Transportation (US DOT). This subchapter establishes a process and
procedures governing applications for the issuance of private activity
bonds for highway or surface freight transfer facility projects by any
eligible entity authorized to submit an application to the Texas Trans-
portation Commission.

(b) Pursuant to Transportation Code, §222.035, the program
established in this subchapter provides a method for processing
applications submitted by eligible entities other than the department.
The department has established a separate method for processing
department applications, which will be given priority due to depart-
ment projects being priority projects with statewide signi�cance.
Applications for the issuance of private activity bonds for highway or
surface freight transfer facility projects of the department are exempt
from the requirements of this subchapter, and shall be submitted to
the US DOT pursuant to procedures established by the department

in accordance with applicable law. The department shall provide the
Texas Bond Review Board with a copy of an application submitted by
the department pursuant to §5.87(a)(1) of this subchapter (relating to
Department Action).

(c) For other eligible entities authorized to submit an applica-
tion for the issuance of private activity bonds to the commission, the
process and procedures established in this subchapter identify submis-
sion requirements and criteria by which the commission will receive
and evaluate such applications.

§5.87. Department Action.
(a) Noti�cation to Texas Bond Review Board.

(1) The department will notify the executive director of the
Board of all department applications to the US DOT for the issuance
of private activity bonds for highway or surface freight transfer facility
projects. The noti�cation will include a copy of the application. The
noti�cation will be provided concurrently with the submission of an
application to the US DOT.

(2) The department will notify the executive director of the
Board once an application submitted by an eligible entity under this
subchapter is received. Two copies of the application will be forwarded
to the executive director of the Board.

(b) Review of applications. The department will coordinate its
review of applications with the review carried out by the Board. The
department and the Board will each review the entire application. Af-
ter Board action on an application, the department shall be provided
with a letter indicating the results of the Board’s evaluation of the ap-
plication. The letter with any Board comments shall be submitted to
the department no later than 60 days after the executive director of the
Board receives a copy of an application. Applications will be reviewed
to assess if:

(1) the application submitted is from an eligible entity;

(2) the application submitted is for an eligible project and
is otherwise eligible under federal law; and

(3) the overall �nancial plan submitted in the application is
reasonable and supports the project’s �nancing (including the issuance
of the private activity bonds), including an assessment of:

(A) whether the proposed project funding sources are
suf�cient to cover estimated project costs;

(B) whether projected revenues are suf�cient to make
required debt service payments;

(C) the suf�ciency of projected debt service coverage
ratios; and

(D) the capability of the proposed �nancing and devel-
opment team.

(c) Report to commission. Department staff will provide a
summary memorandum to the commission on the �ndings of the appli-
cation review by the department and the Board. The summary mem-
orandum shall include a copy of the letter indicating the results of the
Board’s evaluation.

§5.88. Commission Action.
(a) Commission analysis. The commission may consider the

advice of department staff and their consultants regarding the suf�-
ciency of the information, the probable accuracy of projections, the
anticipated �nancial condition of the application and the project, and
any other information the commission determines appropriate.

(b) Criteria. In determining whether to approve an application,
the commission will consider:
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(1) the reasonableness of the �nancial plan submitted in the
application;

(2) the transportation need for and anticipated public ben-
e�t of the project, including the impact of the project on reducing con-
gestion, enhancing economic opportunity, enhancing safety, improving
air quality, and increasing the value of transportation assets;

(3) the analysis of the application by the Board; and

(4) the ability of the department to construct any improve-
ments to the state highway system required by the project.

(c) Noti�cation to applicant, the Board, and the US DOT. The
executive director will notify the applicant and the executive director
of the Board, in writing, upon completion of the review and analysis
and of the determination on whether the application is approved for
consideration by the US DOT or disapproved. For approved applica-
tions, the executive director will notify the US DOT and forward the
application for US DOT consideration. The department shall provide
the executive director of the Board with a copy of the US DOT dispo-
sition of any application forwarded to the US DOT under this section.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702036
Bob Jackson
General Counsel
Texas Department of Transportation
Effective date: June 14, 2007
Proposal publication date: February 9, 2007
For further information, please call: (512) 463-8683

CHAPTER 17. VEHICLE TITLES AND
REGISTRATION
SUBCHAPTER A. MOTOR VEHICLE
CERTIFICATES OF TITLE
43 TAC §17.3

The Texas Department of Transportation (department) adopts
amendments to §17.3 concerning motor vehicle certi�cates of
title. The amendments to §17.3 are adopted without changes to
the proposed text as published in the March 16, 2007, issue of
the Texas Register (32 TexReg 1489) and will not be republished.

EXPLANATION OF ADOPTED AMENDMENTS

Transportation Code, §520.023, provides that when a vehicle is
sold, the seller may submit a vehicle transfer noti�cation form
notifying the department of the sale. Upon receipt, the depart-
ment updates the motor vehicle record to advise users of the
record that the vehicle has been sold and the date of sale. Once
the record is marked, state law creates a rebuttable presump-
tion that the transferee is the current owner of the vehicle, and is
subject to civil and criminal liability arising out of use, operation,
or abandonment of the vehicle.

Until a new vehicle title changing ownership is applied for
through a county tax of�ce, the department’s motor vehicle
records remain in the name of the last recorded owner. If the
vehicle is sold to a licensed motor vehicle dealer, the dealer is

not required to title the vehicle until it is sold to a retail purchaser.
In addition, the vehicle may be sold to other dealers through
reassignment of the title. In some cases, the vehicle may be
operated under the prior owner’s name for months or even
years. Each of these scenarios creates a problem when the
vehicle noti�cation transfer has not been completed because
it is the prior owner who is noti�ed when parking tickets or
toll violations are issued against the vehicle, if the vehicle is
abandoned, or is used in criminal activity, rather than the current
owner of the vehicle.

An increasing number of sellers are receiving noti�cation of viola-
tions for vehicles they have sold resulting in an increased volume
of inquiries and complaints to the department. In part because of
the $5 noti�cation fee charged by the department, many sellers
of vehicles do not notify the department of the vehicle transfer
and therefore are not afforded the protection provided under the
law.

Subsection §17.3(f), Department noti�cation of second hand ve-
hicle transfers, is amended to eliminate payment of the $5 fee
for submission of a vehicle transfer noti�cation. When the $5
fee was adopted in 1996, the costs associated with implementa-
tion of the legislation and processing the noti�cations was signif-
icantly higher than it is today. In 1996, the implementation costs
included development, printing, and distribution costs for a new
transfer noti�cation form, revisions to the certi�cate of title record
to include a transfer notice, and revision of department publica-
tions. Other costs included manual processing, personnel costs
and postage for incomplete forms, �ling, photocopy, and storage
costs, and processing and collection of fees.

Since 1996, the cost to process transfer noti�cations has sig-
ni�cantly decreased. The department contracts with a private
vendor for data extraction and validation of transfer forms, data
entry, some rejection functions for incomplete or incorrect forms
submitted, and scanning or imaging the transfer noti�cations.
The electronic capture of the form eliminates the need to main-
tain and �le hard copies of the forms, storage space, and the
time involved to retrieve copies on request.

Elimination of the fee may encourage more sellers to notify the
department, and a motor vehicle dealer to provide or submit no-
ti�cations to the department for their customers, thus improving
the integrity of the motor vehicle ownership records. Elimination
of the fee will also reduce staff processing times for collection of
the fee or rejection of the form when the fee is not submitted.

COMMENTS

No comments on the proposed amendments were received.

STATUTORY AUTHORITY

The amendments are adopted under Transportation Code,
§201.101, which provides the Texas Transportation Commis-
sion with the authority to establish rules for the conduct of the
work of the department, and more speci�cally, Transportation
Code, §501.131, which governs the titling of motor vehicles, and
Transportation Code, §520.023 which allows the department to
adopt a fee for �ling a notice of transfer.

CROSS REFERENCE TO STATUTE

Transportation Code, Chapter 501, and Transportation Code,
Chapter 520.

This agency hereby certi�es that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Of�ce of the Secretary of State on May 25, 2007.

TRD-200702037
Bob Jackson
General Counsel
Texas Department of Transportation
Effective date: June 14, 2007
Proposal publication date: March 16, 2007
For further information, please call: (512) 463-8683
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Proposed Rule Reviews
Texas Department of Criminal Justice

Title 37, Part 6

The Texas Board of Criminal Justice (TBCJ) �les this notice of intent
to review §151.4, Public Testimony and Comments to the Texas Board
of Criminal Justice. This proposed review is conducted pursuant to
Texas Government Code, §2001.039, which requires rule review every
four (4) years.

Comments should be directed to Melinda Hoyle Bozarth, General
Counsel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. Written
comments from the general public should be received within 30 days
of the publication of this rule in the Texas Register.

Cross Reference to Statutes: Texas Government Code, §492.007 and
§492.013 and Chapter 551.

TRD-200702091
Melinda Hoyle Bozarth
General Counsel
Texas Department of Criminal Justice
Filed: May 25, 2007

The Texas Board of Criminal Justice (TBCJ) �les this notice of intent
to review §163.35, Supervision. This proposed review is conducted
pursuant to Texas Government Code, §2001.039, which requires rule
review every four (4) years.

Comments should be directed to Melinda Hoyle Bozarth, General
Counsel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. Written
comments from the general public should be received within 30 days
of the publication of this rule in the Texas Register.

Cross Reference to Statutes: Texas Government Code, §509.003.

TRD-200702089
Melinda Hoyle Bozarth
General Counsel
Texas Department of Criminal Justice
Filed: May 25, 2007

The Texas Board of Criminal Justice (TBCJ) �les this notice of intent
to review §163.42, Substantial Noncompliance. This proposed review
is conducted pursuant to Texas Government Code, §2001.039, which
requires rule review every four (4) years.

Comments should be directed to Melinda Hoyle Bozarth, General
Counsel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711, Melinda.Bozarth@tdcj.state.tx.us. Written
comments from the general public should be received within 30 days
of the publication of this rule in the Texas Register.

Cross Reference to Statutes: Texas Government Code, §§509.003
through 509.006; Texas Government Code, Chapter 551; and Texas
Local Government Code, §140.004.

TRD-200702090
Melinda Hoyle Bozarth
General Counsel
Texas Department of Criminal Justice
Filed: May 25, 2007

Texas Department of Insurance, Division of Workers’
Compensation

Title 28, Part 2

The Texas Department of Insurance, Division of Workers’ Compensa-
tion (Division)�les this notice of intention to review the rules contained
in Chapter 112, concerning Scope of Liability for Compensation. This
review is pursuant to the General Appropriations Act, Article IX, §167,
75th Legislature, the General Appropriations Act, Section 9-10, 76th
Legislature, and Texas Government Code §2001.039 as added by Sen-
ate Bill 178, 76th Legislature.

The Division’s reason for adopting the rules contained in this chapter
continues to exist and it proposes to readopt this chapter.

Comments regarding whether the reason for adopting these rules con-
tinues to exist must be received by 5:00 p.m. on July 9, 2007 and
submitted to Victoria Ortega, Legal Services, MS 4-D, Texas Work-
ers’ Compensation Commission, 7551 Metro Center Drive, Suite 100,
MS-4D, Austin, Texas 78744-1609.

TRD-200702102
Norma Garcia
Deputy Commissioner Assistant
Texas Department of Insurance, Division of Workers’ Compensation
Filed: May 29, 2007

The Texas Department of Insurance, Division of Workers’ Compensa-
tion (Division)�les this notice of intention to review the rules contained
in Chapter 133, concerning General Medical Provisions. This review
is pursuant to the General Appropriations Act, Article IX, §167, 75th
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Legislature, the General Appropriations Act, Section 9-10, 76th Leg-
islature, and Texas Government Code §2001.039 as added by Senate
Bill 178, 76th Legislature.

The Division’s reason for adopting the rules contained in this chapter
continues to exist and it proposes to readopt this chapter.

Comments regarding whether the reason for adopting these rules con-
tinues to exist must be received by 5:00 p.m. on July 9, 2007 and
submitted to Victoria Ortega, Legal Services, MS 4-D, Texas Work-
ers’ Compensation Commission, 7551 Metro Center Drive, Suite 100,
MS-4D, Austin, Texas 78744-1609.

TRD-200702103
Norma Garcia
Deputy Commissioner Assistant
Texas Department of Insurance, Division of Workers’ Compensation
Filed: May 29, 2007

The Texas Department of Insurance, Division of Workers’ Compen-
sation �les this notice of intention to review the rules contained in
Chapter 134 concerning Bene�ts--Guidelines for Medial Services,
Charges, and Payments. This review is pursuant to the General
Appropriations Act, Article IX, §167, 75th Legislature, the General
Appropriations Act, Section 9-10, 76th Legislature, and Texas Gov-
ernment Code §2001.039 as added by SB-178, 76th Legislature.

The Division’s reason for adopting the rules contained in this chapter
continues to exist and it proposes to readopt the rules in this chapter
with the exception §134.650 Prospective Review of Medical Care not
Requiring Preauthorization.

Comments regarding whether the reason for adopting these rules con-
tinues to exist must be received by 5:00 p.m. on July 9, 2007 and
submitted to Victoria Ortega, Legal Services, MS 4-D, Texas Work-
ers’ Compensation Commission, 7551 Metro Center Drive, Suite 100,
MS-4D, Austin, Texas 78744-1609.

TRD-200702104
Norma Garcia
Deputy Commissioner Assistant
Texas Department of Insurance, Division of Workers’ Compensation
Filed: May 29, 2007

The Texas Department of Insurance, Division of Workers’ Compensa-
tion (Division) �les this notice of intention to review the rules contained

in Chapter 141 concerning Dispute Resolution--Bene�t Review Con-
ference. This review is pursuant to the General Appropriations Act, Ar-
ticle IX, §167, 75th Legislature; the General Appropriations Act, Sec-
tion 9-10, 76th Legislature; and Texas Government Code, §2001.039
as added by SB 178, 76th Legislature.

The Division’s reason for adopting the rules contained in this chapter
continues to exist, and it proposes to readopt this chapter.

Comments regarding whether the reason for adopting these rules con-
tinues to exist must be received by 5:00 p.m. on July 9, 2007 and sub-
mitted to Victoria Ortega, Legal Services, MS 4-D, Texas Department
of Insurance, Division of Workers’ Compensation , 7551 Metro Center
Drive, Suite 100, MS-4D, Austin, Texas 78744-1609.

TRD-200702105
Norma Garcia
Deputy Commissioner Assistant
Texas Department of Insurance, Division of Workers’ Compensation
Filed: May 29, 2007

Windham School District

Title 19, Part 8

The Windham School District (WSD) Board of Trustees (Board) �les
this notice of intent to review §300.1, Public Testimony and Com-
ments, to the Windham School District Board of Trustees. This review
is conducted pursuant to Texas Government Code, §2001.039, which
requires rule review every four (4) years.

Comments should be directed to Michael P. Mondville, General Coun-
sel, Windham School District, P.O. Box 40, Huntsville, Texas 77342,
Michael.Mondville@wsdtx.org. Written comments from the general
public should be received within 30 days of the publication of this rule
in the Texas Register.

Cross Reference to Statutes: Texas Government Code, Chapter 551.

TRD-200702084
Melinda Hoyle Bozarth
General Counsel, Texas Department of Criminal Justice
Windham School District
Filed: May 25, 2007

32 TexReg 3378 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3379



32 TexReg 3380 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3381



32 TexReg 3382 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3383



32 TexReg 3384 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3385



32 TexReg 3386 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3387



32 TexReg 3388 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3389



32 TexReg 3390 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3391



32 TexReg 3392 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3393



32 TexReg 3394 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3395



32 TexReg 3396 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3397



32 TexReg 3398 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3399



32 TexReg 3400 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3401



32 TexReg 3402 June 8, 2007 Texas Register



TABLES AND GRAPHICS June 8, 2007 32 TexReg 3403



32 TexReg 3404 June 8, 2007 Texas Register



Texas Building and Procurement Commission
Request for Proposal

The Texas Building and Procurement Commission (TBPC), on behalf
of the Texas State Library and Archives Commission (TSLAC), an-
nounces the issuance of Request for Proposals (RFP) #303-7-11835.
TBPC seeks a three (3) year lease of approximately 25,000 SF of con-
ditioned warehouse space in Austin or vicinity, Travis County, Texas.

The deadline for questions is June 6, 2007 and the deadline for pro-
posals is June 14, 2007 at 3:00 p.m. The award date is July 1, 2007.
TBPC reserves the right to accept or reject any or all proposals submit-
ted. TBPC is under no legal or other obligation to execute a lease on
the basis of this notice or the distribution of a RFP. Neither this notice
nor the RFP commits TBPC to pay for any costs incurred prior to the
award of a grant.

Parties interested in submitting a proposal may obtain information by
contacting TBPC Purchaser Myra Beer at (512) 463-5773. A copy of
the RFP may be downloaded from the Electronic State Business Daily
at http://esbd.tbpc.state.tx.us/bid_show.cfm?bidid=70837.

TRD-200702025
Susan Maldonado
Acting General Counsel
Texas Building and Procurement Commission
Filed: May 24, 2007

Comptroller of Public Accounts
Notice of Contract Award

Pursuant to §1201.027, Texas Government Code; Chapter 2254,
Subchapter A, Texas Government Code; and Chapter 404, Subchapter
H, Texas Government Code, the Comptroller of Public Accounts
(Comptroller) announces under its Request for Proposals (RFP 178b)
the award of the following contract:

A contract is awarded to Vinson & Elkins, L.L.P., The Terrace 7, 2801
Via Fortuna, Suite 100, Austin, Texas 78746-7568. The total contract
amount is a maximum of $180,000. The term of the contract is May
17, 2007 through August 31, 2009.

The Comptroller’s Request for Proposals 178b (RFP) related to this
contract award was published in the March 9, 2007, issue of the Texas
Register (32 TexReg 1385).

TRD-200702019
Pamela G. Smith
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: May 23, 2007

Concho Valley Workforce Development Board
Request for Proposal

The Concho Valley Workforce Development Board (CVWDB) is seek-
ing quali�ed parties to submit proposals for Electronic Document Man-
agement System (EDMS).

Interested parties may obtain a copy of the RFP via our website at
http://www.cvworkforce.org/rfp.asp or by sending email to rfp@cv-
workforce.org with the subject line "RFP for EDMS request".

Proposals will be accepted until 3:00 p.m. CDST, July 20, 2007, at
the of�ce of CVWDB, 36 East Twohig, Suite 805, San Angelo, Texas
76903. CVWDB reserves the right to accept or reject any or all pro-
posals.

The Concho Valley Workforce Development Board is an equal oppor-
tunity employer/program. Auxiliary aids and services are available
upon request to individuals with disabilities.

TRD-200702113
Johnny Grif¿n
Executive Director
Concho Valley Workforce Development Board
Filed: May 30, 2007

Of�ce of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§§303.003, 303.005, 303.008, 303.009, 304.003, and 346.101, Texas
Finance Code.

The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 06/04/07 - 06/10/07 is 18% for Con-
sumer1/Agricultural/Commercial2 credit through $250,000.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 06/04/07 - 06/10/07 is 18% for Commercial over $250,000.

The monthly ceiling as prescribed by §303.005 and §303.0093 for the
period of 06/01/07 - 06/30/07 is 18% for Consumer/Agricultural/Com-
mercial credit through $250,000.

The monthly ceiling as prescribed by §303.005 and §303.009 for the
period of 06/01/07 - 06/30/07 is 18% for Commercial over $250,000.

The standard quarterly rate as prescribed by §303.008 and §303.009
for the period of 07/01/07 - 09/30/07 is 18% for Consumer/Agricul-
tural/Commercial credit through $250,000.

The standard quarterly rate as prescribed by §303.008 and §303.009
for the period of 07/01/07 - 09/30/07 is 18% for Commercial over
$250,000.

The retail credit card quarterly rate as prescribed by §303.0091 for the
period of 07/01/07 - 09/30/07 is 18% for Consumer/Agricultural/Com-
mercial credit through $250,000.

The lender credit card quarterly rate as prescribed by §346.101, Texas
Finance Code,1 for the period of 07/01/07 - 09/30/07 is 18% for Con-
sumer/Agricultural/Commercial credit through $250,000.
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The standard annual rate as prescribed by §303.008 and §303.0094

for the period of 07/01/07 - 09/30/07 is 18% for Consumer/Agricul-
tural/Commercial credit through $250,000.

The standard annual rate as prescribed by §303.008 and §303.009
for the period of 07/01/07 - 09/30/07 is 18% for Commercial over
$250,000.

The retail credit card annual rate as prescribed by §303.0091 for the
period of 07/01/07 - 09/30/07 is 18% for Consumer/Agricultural/Com-
mercial credit through $250,000.

The judgment ceiling as prescribed by §304.003 for the period of
06/01/07 - 06/30/07 is 8.25% for Consumer/Agricultural/Commercial
credit through $250,000.

The judgment ceiling as prescribed §304.003 for the period of 06/01/07
- 06/30/07 is 8.25% for Commercial over $250,000.

1 Credit for personal, family, or household use.

2 Credit for business, commercial, investment, or other similar purpose.

3 For variable rate commercial transactions only.

4 Only for open-end credit as de�ned in §301.002(14), Texas Finance
Code.

TRD-200702107
Leslie L. Pettijohn
Commissioner
Of¿ce of Consumer Credit Commissioner
Filed: May 30, 2007

Texas Commission on Environmental Quality
Agreed Orders

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the proposed orders and the opportunity
to comment must be published in the Texas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is July 9, 2007. Section 7.075 also requires that
the commission promptly consider any written comments received and
that the commission may withdraw or withhold approval of an AO if a
comment discloses facts or considerations that indicate that consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission’s jurisdiction
or the commission’s orders and permits issued in accordance with the
commission’s regulatory authority. Additional notice of changes to a
proposed AO is not required to be published if those changes are made
in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission’s central of�ce, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the ap-
plicable regional of�ce listed as follows. Written comments about an
AO should be sent to the enforcement coordinator designated for each
AO at the commission’s central of�ce at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on July 9, 2007. Writ-
ten comments may also be sent by facsimile machine to the enforce-
ment coordinator at (512) 239-2550. The commission enforcement co-
ordinators are available to discuss the AOs and/or the comment proce-

dure at the listed phone numbers; however, §7.075 provides that com-
ments on the AOs shall be submitted to the commission in writing.

(1) COMPANY: Alcoa World Alumina LLC; DOCKET NUMBER:
2007-0138-AIR-E; IDENTIFIER: RN100242577; LOCATION: Point
Comfort, Calhoun County, Texas; TYPE OF FACILITY: alumina
re�ning; RULE VIOLATED: 30 Texas Administrative Code (TAC)
§101.20(1) and §116.115(c), Air Permit Number 8166, Special
Conditions (SC) 1, 5, and 6, 40 Code of Federal Regulations (CFR)
§60.382(a), and Texas Health & Safety Code (THSC), §382.085(b),
by failing to maintain compliance with the emission limits of Permit
Number 8166; PENALTY: $5,075; ENFORCEMENT COORDINA-
TOR: Audra Ruble, (361) 825-3100; REGIONAL OFFICE: 6300
Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5503, (361)
825-3100.

(2) COMPANY: Amarillo Road Company, L.P.; DOCKET NUM-
BER: 2007-0136-AIR-E; IDENTIFIER: RN102568516; LOCATION:
Randall and Hartley Counties, Texas; TYPE OF FACILITY: road
construction company; RULE VIOLATED: 30 TAC §101.20(1) and
§116.115(c), Permit Number 45063, SC 1 and 15A, 40 CFR §60.8(a),
and THSC, §382.085(b), by failing to conduct performance tests;
30 TAC §116.115(c), Permit Number 45063, SC 3A, and THSC,
§382.085(b), by failing to comply with the generator fuel sulfur
content limit of 0.3% by weight; 30 TAC §116.115(c), Permit Number
45063, SC 3B, and THSC, §382.085(b), by failing to use either
pipeline sweet natural gas or �rst run Number 2 or Number 4 fuel oil in
the dryer and failed to obtain written approval from the TCEQ before
using Number 6 fuel oil in the dryer; 30 TAC §116.115(b)(2)(E) and
(c), Permit Number 45063, SC 4, and THSC, §382.085(b), by failing
to submit records containing the information and data suf�cient to
demonstrate compliance with the permitted emission rates; 30 TAC
§116.115(c), Permit Number 45063, SC 7A, and THSC, §382.085(b),
by failing to maintain the maximum mix temperature of the asphalt
concrete at or below 325 degrees Fahrenheit; 30 TAC §116.115(c),
Permit Number 45063, SC 10, and THSC, §382.085(b), by failing
to mark all stationary equipment authorized by the permit with the
assigned account identi�cation number; 30 TAC §116.115(c), Per-
mit Number 45063, SC 17, and THSC, §382.085(b), by failing to
perform stack sampling analysis for particulate matter and volatile
organic compounds and other testing as required when the asphalt
concrete mix temperature exceeded 325 degrees Fahrenheit; and 30
TAC §116.115(b)(2)(E) and (c), Permit Number 45063, SC 21, and
THSC, §382.085(b), by failing to keep records for a rolling two-year
period and provide records containing the information and data
suf�cient to demonstrate compliance with the permit; PENALTY:
$15,750; ENFORCEMENT COORDINATOR: Miriam Hall, (512)
239-1044; REGIONAL OFFICE: 3918 Canyon Drive, Amarillo,
Texas 79109-4933, (806) 353-9251.

(3) COMPANY: Vickie Atkins dba Bon Ton Cleaners; DOCKET
NUMBER: 2006-1407-DCL-E; IDENTIFIER: RN104992029; LO-
CATION: Houston, Harris County, Texas; TYPE OF FACILITY:
dry cleaning drop station; RULE VIOLATED: 30 TAC §337.10(a)
and THSC, §374.102, by failing to complete and submit the required
registration form; PENALTY: $1,185; ENFORCEMENT COORDI-
NATOR: Libby Hogue, (512) 239-1165; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500;

(4) COMPANY: Mohammed Abdel-Hadi dba Danny’s Auto Ser-
vice; DOCKET NUMBER: 2006-1957-PST-E; IDENTIFIER:
RN102180817; LOCATION: Houston, Harris County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC §334.48(c), by failing to conduct effective
manual or automatic inventory control procedures for all underground
storage tanks (USTs); 30 TAC §334.50(b)(2) and (d)(4)(A)(ii)(II) and
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the Code, §26.3475(a) and (c), by failing to provide proper release
detection for the UST system; and 30 TAC §334.10(b), by failing to
have the required UST records maintained, readily accessible, and
available for inspection; PENALTY: $10,302; ENFORCEMENT
COORDINATOR: Alison Echlin, (512) 239-3308; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(5) COMPANY: City of Edgewood; DOCKET NUMBER:
2007-0258-MWD-E; IDENTIFIER: RN101916302; LOCATION:
Van Zandt County, Texas; TYPE OF FACILITY: wastewater treat-
ment; RULE VIOLATED: 30 TAC §305.125(1), Texas Pollutant
Discharge Elimination System Permit Number WQ0014648001,
Ef�uent Limitations and Monitoring Requirement Number 1, and the
Code, §26.121(a), by failing to comply with the permitted ef�uent
limits; PENALTY: $1,170; ENFORCEMENT COORDINATOR:
Samuel Short, (512) 239-5363; REGIONAL OFFICE: 2916 Teague
Drive, Tyler, Texas 75701-3756, (903) 535-5100.

(6) COMPANY: El Paso Press/Box, Inc.; DOCKET NUMBER:
2007-0249-MSW-E; IDENTIFIER: RN105116933; LOCATION: El
Paso, El Paso County, Texas; TYPE OF FACILITY: commercial print-
ing business; RULE VIOLATED: 30 TAC §330.15(a)(1) and (c), by
failing to prevent the unauthorized discharge of municipal solid waste;
PENALTY: $7,500; ENFORCEMENT COORDINATOR: Michael
Meyer, (512) 239-4492; REGIONAL OFFICE: 401 East Franklin
Avenue, Suite 560, El Paso, Texas 79901-1206, (915) 834-4949.

(7) COMPANY: JTB Recycling Facility, Inc.; DOCKET NUMBER:
2007-0063-MSW-E; IDENTIFIER: RN102214806; LOCATION:
Beaumont, Jefferson County, Texas; TYPE OF FACILITY: recycling
and septage transfer station; RULE VIOLATED: 30 TAC §330.73(a)
and §330.121 (formerly §330.111) and Municipal Solid Waste
Registration Number 43000, Sections Drying Bed Procedures and
Processing Grease Trap Waste, by failing to amend the site operating
plan (SOP) prior to deviating from the operational requirements of the
SOP; 30 TAC §330.125(h), by failing to maintain accurate records
documenting the annual waste acceptance rate for the facility; 30
TAC §37.8021, by failing to provide �nancial assurance; and 30 TAC
§330.203(c)(2), by failing to annually sample and analyze grit trap
waste received; PENALTY: $3,255; ENFORCEMENT COORDINA-
TOR: Marlin Bullard, (254) 751-0335; REGIONAL OFFICE: 3870
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(8) COMPANY: Katy Crystal Cleaners, Inc. dba Gap Clean-
ers; DOCKET NUMBER: 2006-1587-DCL-E; IDENTIFIER:
RN105024178, RN104994819, and RN103960852; LOCATION:
Katy and Sugar Land; Harris and Fort Bend Counties, Texas; TYPE
OF FACILITY: drop station and/or dry cleaning; RULE VIOLATED:
30 TAC §337.10(a) and THSC, §374.102, by failing to complete and
submit the required registration form for the facilities; PENALTY:
$3,555; ENFORCEMENT COORDINATOR: Cari-Michel LaCaille,
(512) 239-1387; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(9) COMPANY: Jaime R. Kypuros, Jr.; DOCKET NUMBER:
2007-0368-LII-E; IDENTIFIER: RN103268645; LOCATION: Eagle
Pass, Maverick County, Texas; TYPE OF FACILITY: landscape irri-
gation business; RULE VIOLATED: 30 TAC §30.5(a) and §344.4(a),
Texas Occupations Code, §1903.251, and the Code, §37.003, by
failing to possess a landscape irrigator license; PENALTY: $188; EN-
FORCEMENT COORDINATOR: Thomas Greimel, (512) 239-5690;
REGIONAL OFFICE: 14250 Judson Road, San Antonio, Texas
78233-4480, (210) 490-3096.

(10) COMPANY: Motiva Enterprises LLC; DOCKET NUMBER:
2007-0203-AIR-E; IDENTIFIER: RN100209451; LOCATION: Port

Arthur, Jefferson County, Texas; TYPE OF FACILITY: petroleum
re�nery; RULE VIOLATED: 30 TAC §101.201(a)(1)(A) and (B),
(b)(1)(G) and (H), and §122.143(4), Air Permit Number O-1386,
General Terms and Conditions and Special Condition 2F, and THSC,
§382.085(b), by failing to properly notify the TCEQ Regional Of-
�ce of a reportable emissions event; and 30 TAC §116.715(a) and
(c)(7) and §122.143(4), Air Permit Number O-1386, General Terms
and Conditions and Special Condition 2F, Air Permit Number 8404
Special Condition 9, and THSC, §382.085(b), by failing to prevent
unauthorized emissions of sulfur dioxide; PENALTY: $13,860;
Supplemental Environmental Project (SEP) offset amount of $5,544
applied to Jefferson County-Southeast Texas Regional Air Monitoring
Network; ENFORCEMENT COORDINATOR: Daniel Siringi, (409)
898-3838; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont,
Texas 77703-1892, (409) 898-3838.

TRD-200702101
Mary R. Risner
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: May 29, 2007

Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance; and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP or
requests a hearing and fails to participate at the hearing. Similar to the
procedure followed with respect to Agreed Orders entered into by the
executive director of the commission, in accordance with Texas Water
Code (TWC), §7.075 this notice of the proposed order and the opportu-
nity to comment is published in the Texas Register no later than the 30th
day before the date on which the public comment period closes, which
in this case is July 9, 2007. The commission will consider any writ-
ten comments received and the commission may withdraw or withhold
approval of a DO if a comment discloses facts or considerations that
indicate that consent to the proposed DO is inappropriate, improper, in-
adequate, or inconsistent with the requirements of the statutes and rules
within the commission’s jurisdiction, or the commission’s orders and
permits issued in accordance with the commission’s regulatory author-
ity. Additional notice of changes to a proposed DO is not required to be
published if those changes are made in response to written comments.

A copy of each proposed DO is available for public inspection at both
the commission’s central of�ce, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional of�ce listed as follows. Written comments about the
DO should be sent to the attorney designated for the DO at the com-
mission’s central of�ce at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on July 9, 2007. Com-
ments may also be sent by facsimile machine to the attorney at (512)
239-3434. The commission’s attorneys are available to discuss the DOs
and/or the comment procedure at the listed phone numbers; however,
§7.075 provides that comments on the DOs shall be submitted to the
commission in writing.

(1) COMPANY: Bruce Paek dba Little Star Cleaners; DOCKET
NUMBER: 2006-1154-DCL-E; TCEQ ID NUMBER: RN103962320;
LOCATION: 112 Richardson Heights Center, Richardson, Dallas
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County, Texas; TYPE OF FACILITY: dry cleaning drop station;
RULES VIOLATED: 30 TAC §337.11(e) and Texas Health and Safety
Code (THSC), §374.102, by failing to renew the Facility’s registration
by failing to complete and submit to TCEQ the required registration
form for a dry cleaning drop station; PENALTY: $1,185; STAFF
ATTORNEY: Lena Roberts, Litigation Division, MC 175, (512)
239-0019; REGIONAL OFFICE: Dallas-Fort Worth Regional Of�ce,
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(2) COMPANY: Dark Angel Investments, Inc. dba Bet Cleaners
and dba Deluxe Cleaners; DOCKET NUMBER: 2006-1247-DCL-E;
TCEQ ID NUMBER: RN104492129 and RN104061486; LOCA-
TION: 11711 Shadow Creek Parkway, Suite 101, Pearland, Brazoria
County (Facility 1), and 11750 South Highway 6, Sugarland, Fort
Bend County (Facility 2), Texas; TYPE OF FACILITY: dry cleaning
drop stations; RULES VIOLATED: 30 TAC §337.10(a) and THSC,
§374.102, by failing to complete and submit the required registration
form to the TCEQ for Facility 1; and 30 TAC §337.10(a); and THSC,
§374.102, by failing to complete and submit the required registration
form to the TCEQ for Facility 2; PENALTY: $1,980; STAFF ATTOR-
NEY: Ben Thompson, Litigation Division, MC 175, (512) 239-1297;
REGIONAL OFFICE: Houston Regional Of�ce, 5425 Polk Street,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(3) COMPANY: Eunhoe Kim; DOCKET NUMBER: 2006-1678-
DCL-E; TCEQ ID NUMBER: RN105020143; LOCATION: 1221
East Highway 190, Copperas Cove, Coryell County, Texas; TYPE OF
FACILITY: dry cleaning drop station facility; RULES VIOLATED:
30 TAC §337.10(a) and THSC, §374.102, by failing to complete and
submit the required registration form to the TCEQ for a dry cleaning
and/or drop station facility; PENALTY: $1,185; STAFF ATTORNEY:
Tracy Chandler, Litigation Division, MC 175, (512) 239-0629; RE-
GIONAL OFFICE: Waco Regional Of�ce, 6801 Sanger Avenue, Suite
2500, Waco, Texas 76710-7826, (254) 751-0335.

TRD-200702100
Mary R. Risner
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: May 29, 2007

Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date
on which the public comment period closes, which in this case is July
9, 2007. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that indicate that consent is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction or the commission’s orders
and permits issued in accordance with the commission’s regulatory au-
thority. Additional notice of changes to a proposed AO is not required
to be published if those changes are made in response to written com-
ments.

A copy of each proposed AO is available for public inspection at both
the commission’s central of�ce, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the ap-
plicable regional of�ce listed as follows. Written comments about an
AO should be sent to the attorney designated for the AO at the com-
mission’s central of�ce at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on July 9, 2007.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The designated attorney is available to discuss the
AO and/or the comment procedure at the listed phone number; how-
ever, §7.075 provides that comments on an AO shall be submitted to
the commission in writing.

(1) COMPANY: 4A Investments, LTD. dba 4A Food Mart Citgo;
DOCKET NUMBER: 2005-1852-PST-E; TCEQ ID NUMBERS:
RN103995916; LOCATION: 2881 Farm-to-Market 157 North, Mans-
�eld, Tarrant County, Texas; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§334.50(a)(1)(A) and Texas Water Code (TWC), §26.3475(c)(1), by
failing to provide a release detection method capable of detecting a
release from any portion of the underground storage tank (UST) sys-
tem which contained regulated substances including the tanks, piping,
and other underground ancillary equipment; 30 TAC §334.50(b)(2)
and TWC, §26.3475(c)(1), by failing to monitor the piping associated
with the UST system in a manner designed to detect releases from
any portion of the piping system; 30 TAC §334.50(b)(2)(A)(i)(III) and
TWC, §26.3475(c)(1), by failing to have the line leak detectors tested
at least once per year for performance and operational reliability; 30
TAC §334.50(d)(1)(B)(ii) and TWC, §26.3475(a), by failing to recon-
cile inventory control records on a monthly basis, suf�ciently accurate
to detect a release as small as the sum of 1.0% of the total substance
�ow-through for the month plus 130 gallons; 30 TAC §334.8(c)(5)(C),
by failing to ensure that a legible tag, label, or marking with the UST
identi�cation number is permanently applied upon or af�xed to either
the top of the �ll tube or to a non-removable point in the immediate
area of the �ll tube according to the UST registration and self-certi�-
cation form; 30 TAC §115.246(1) and Texas Health and Safety Code
(THSC), §382.085(b), by failing to maintain a copy of the applicable
California Air Resource Board Executive Order (CARB) for the Stage
II vapor recovery system and any related components installed at the
station; 30 TAC §115.245(2) and THSC, §382.085(b), by failing to
verify proper operation of the Stage II equipment at least once every
12 months; 30 TAC §115.244(3) and THSC, §382.085(b), by failing to
conduct monthly inspections of the Stage II vapor recovery system; 30
TAC §115.242(3)(J) and THSC, §382.085(b), by failing to maintain
the Stage II vapor recovery system in proper operating condition and
free of defects; and 30 TAC §115.242(9) and THSC, §382.085(b),
by failing to post operating instructions conspicuously on the front
of each gasoline dispensing pump equipped with a Stage II vapor
recovery system; PENALTY: $20,250; STAFF ATTORNEY: Kathleen
Decker, Litigation Division, MC 175, (512) 239-6500; REGIONAL
OFFICE: Dallas-Fort Worth Regional Of�ce, 2309 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.

(2) COMPANY: Aesthetic Developers, Inc. dba Fabric Care Cleaners;
DOCKET NUMBER: 2006-1469-DCL-E; TCEQ ID NUMBERS:
RN104096649, RN104096730, and RN104096797; LOCATION:
3239 Wilkes Street, Bryan (Facility 1), 3505 Longmire Drive, Suite C,
College Station (Facility 2), and 2205 Longmire Drive, College Station
(Facility 3), Brazos County, Texas; TYPE OF FACILITY: dry cleaner
drop stations; RULES VIOLATED: 30 TAC § 337.11(e), and THSC,
§374.102, by failing to renew Facility 1’s registration by completing
and submitting the required form to the TCEQ for a dry cleaning
and/or drop station facility; 30 TAC §337.14(c) and TWC, §5.702,
by failing to pay outstanding dry cleaning fees and associated late
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fees for TCEQ Financial Account No. 24003850; 30 TAC §337.11(e)
and THSC, §374.102, by failing to renew Facility 2’s registration
by completing and submitting the required form to the TCEQ for
a dry cleaning and/or drop station facility; and 30 TAC §337.11(e)
and THSC, §374.102, by failing to renew Facility 3’s registration
by completing and submitting the required form to the TCEQ for a
dry cleaning and/or drop station facility; PENALTY: $3,555; STAFF
ATTORNEY: Ben Thompson, Litigation Division, MC 175, (512)
239-1297; REGIONAL OFFICE: Waco Regional Of�ce, 6801 Sanger
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.

(3) COMPANY: Cedar Park E & J, LTD.; DOCKET NUMBER:
2005-0133-PST-E; TCEQ ID NUMBERS: RN101495539; LOCA-
TION: 430 North Bell Boulevard, Cedar Park, Williamson County,
Texas; TYPE OF FACILITY: convenience store with retail sales
of gasoline; RULES VIOLATED: 30 TAC §334.51(b)(2)(C), and
TWC, §26.3475(c)(2), by failing to install over�ll prevention equip-
ment on each UST; 30 TAC §334.50(b)(2)(A)(i)(III) and TWC,
§26.3475(a), by failing to conduct the annual line leak detector test
on each UST to determine performance and operational reliability; 30
TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to make
available, to a common carrier, a valid and current TCEQ delivery
certi�cate before accepting delivery of a regulated substance in the
USTs; 30 TAC §334.8(c)(5)(B)(ii), by failing to ensure that a delivery
certi�cate is renewed by timely and proper submission of a new
UST Registration and self-certi�cation form to the commission; 30
TAC §334.72 and §334.74, by failing to investigate within 30 days
suspected releases from three USTs and to report within 24 hours
based on statistical inventory reconciliation (SIR) results; and 30
TAC §334.22(a) and TWC, §5.702, by failing to pay the underground
storage tank fee for �scal year 2005; PENALTY: $23,625; STAFF
ATTORNEY: Kari Gilbreth, Litigation Division, MC 175, (512)
239-1320; REGIONAL OFFICE: Austin Regional Of�ce, 1921 Cedar
Bend Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.

(4) COMPANY: City of Kerens; DOCKET NUMBER: 2004-0623-
MWD-E; TCEQ ID NUMBERS: RN101919553; LOCATION: ap-
proximately 0.5 miles southwest of the City of Kerens adjacent to
Farm-to-Market Road 633, Kerens, Navarro County, Texas; TYPE
OF FACILITY: wastewater treatment plant; RULES VIOLATED:
30 TAC §305.125(1), Texas Pollutant Discharge Elimination System
(TPDES) Permit No. 10745-001, Permit Condition No. 2(g), and
TWC, §26.121(a), by failing to maintain the collection system to
prevent repeat over�ows from storm-water in�ltration and in�ow;
and 30 TAC §305.125(9), TPDES Permit No. 10745-001, Monitor-
ing and Reporting Requirements No. 7(a), and TWC, §26.039(b),
by failing to report the sewer over�ow that occurred on February
6, 2004; PENALTY: $5,520; STAFF ATTORNEY: Mark Curnutt,
Litigation Division, MC 175, (512) 239-0624; REGIONAL OFFICE:
Dallas-Fort Worth Regional Of�ce, 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(5) COMPANY: Dung Thanh Nguyen dba VIP Cleaners;
DOCKET NUMBER: 2006-1083-DCL-E; TCEQ ID NUMBERS:
RN104098157; LOCATION: 6464 West Little York Road, Suite B,
Houston, Harris County, Texas; TYPE OF FACILITY: dry cleaning
drop station; RULES VIOLATED: 30 TAC §337.11(e), and THSC,
§374.102, by failing to renew the Facility’s registration by completing
and submitting the required registration form to the TCEQ for a dry
cleaning and/or drop station facility; and 30 TAC §337.14(c) and
TWC, §5.702, by failing to pay dry cleaner registration fees for TCEQ
Financial Administration Account No. 24004248 and associated late
fees for �scal year 2005; PENALTY: $656; STAFF ATTORNEY:
Mary Hammer, Litigation Division, MC 175, (512) 239-2496;
REGIONAL OFFICE: Houston Regional Of�ce, 5425 Polk Street,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(6) COMPANY: Duval County; DOCKET NUMBER: 2005-1785-
MSW-E; TCEQ ID NUMBERS: RN101921286; LOCATION: ap-
proximately 2.25 miles northwest of the junction of State Highway
359 with State Highway 44, and 3,700 feet north of State Highway
44, Duval County, Texas; TYPE OF FACILITY: type IV municipal
solid waste facility; RULES VIOLATED: 30 TAC §30.201, by failing
to have a licensed supervisor for the Facility; 30 TAC §330.115, by
failing to maintain a source of earthen material available to extinguish
�res; 30 TAC §330.117(b), by failing to prevent the unloading of
waste in an unauthorized area; 30 TAC §330.124(a), by failing to
have large, heavy, or bulky items which cannot be incorporated in the
regular spreading, compaction, and covering operation placed in the
large-item salvage area; and 30 TAC §330.133, by failing to maintain
the cover application record on site and readily available to TCEQ
personnel; PENALTY: $9,095; STAFF ATTORNEY: Robert Mosley,
Litigation Division, MC 175, (512) 239-0627; REGIONAL OFFICE:
Laredo Regional Of�ce, 707 East Calton Road, Suite 304, Laredo,
Texas 78041-3638, (956) 791-6611.

(7) COMPANY: Gita K. Samadi dba Joe’s Country Store; DOCKET
NUMBER: 2005-0825-PST-E; TCEQ ID NUMBERS: RN101549178;
LOCATION: 7616 North Main Street, The Colony, Denton County,
Texas; TYPE OF FACILITY: convenience store; RULES VIOLATED:
30 TAC §37.815(a) and (b), by failing to demonstrate acceptable �-
nancial assurance for taking corrective action and for compensating
third parties for bodily injury and property damage caused by acciden-
tal releases arising from the operation of petroleum USTs; PENALTY:
$2,975; STAFF ATTORNEY: Kari Gilbreth, Litigation Division, MC
175, (512) 239-1320; REGIONAL OFFICE: Dallas-Fort Worth Re-
gional Of�ce, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(8) COMPANY: Ivory Cleaners II, Inc., dba Ivory Cleaners & Alter-
ations; DOCKET NUMBER: 2006-0676-DCL-E; TCEQ ID NUM-
BERS: RN102018033; LOCATION: 1901 Rio Grande Street, Austin,
Travis County, Texas; TYPE OF FACILITY: dry cleaners drop station;
RULES VIOLATED: 30 TAC §337.10(a) and THSC, §374.102(a), by
failing to complete and submit the required registration form to the
TCEQ for a dry cleaning and/or drop station facility; and 30 TAC
§337.14(c) and TWC, §5.702, by failing to pay outstanding dry cleaner
registration fees for TCEQ Financial Account No. 24001637 for �scal
year 2005; PENALTY: $280; STAFF ATTORNEY: Rachael Gaines,
Litigation Division, MC 175, (512) 239-0078; REGIONAL OFFICE:
Austin Regional Of�ce, 1921 Cedar Bend Drive, Suite 150, Austin,
Texas 78758-5336, (512) 339-2929.

(9) COMPANY: Jerrico General Contractor, Inc.; DOCKET NUM-
BER: 2006-1345-WQ-E; TCEQ ID NUMBERS: RN104987219;
LOCATION: corner of Huffsmith Road and Ulrich Road, Tomball,
Montgomery County, Texas; TYPE OF FACILITY: construction site;
RULES VIOLATED: 30 TAC §281.25(a)(4) and 40 Code of Federal
Regulations (CFR) §122.26(c), by failing to obtain authorization to
discharge storm water associated with construction activities to water
in the state; PENALTY: $750; STAFF ATTORNEY: Dinniah Chahin,
Litigation Division, MC 175, (512) 239-0617; REGIONAL OFFICE:
Houston Regional Of�ce, 5425 Polk Street, Suite H, Houston, Texas
77023-1452, (713) 767-3500.

(10) COMPANY: Lonestar Prestress Mfg., Inc.; DOCKET NUMBER:
2005-2083-AIR-E; TCEQ ID NUMBERS: RN103887824; LOCA-
TION: 9316 Reid Lake Drive, Houston, Harris County, Texas; TYPE
OF FACILITY: concrete batch plant; RULES VIOLATED: 30 TAC
§116.110(a)(2)(A), and THSC, §382.085(b) and §382.0518(a), by
failing to obtain proper authorization prior to commencing operation
of an existing concrete batch plant; PENALTY: $10,000; STAFF
ATTORNEY: Justin Lannen, Litigation Division, MC R-4, (817)
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588-5927; REGIONAL OFFICE: Houston Regional Of�ce, 5425 Polk
Street, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(11) COMPANY: Mohinder Singh dba Lovely Food Mart; DOCKET
NUMBER: 2005-1478-PST; TCEQ ID NUMBERS: RN102240769;
LOCATION: 704 East Byron Nelson Boulevard, Roanoke, Denton
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULES VIOLATED: 30 TAC §334.50(b)(1)(A)
and (d)(1)(B)(ii), and TWC, §26.3475(c)(1), by failing to provide
proper release detection for the USTs; 30 TAC §334.8(c)(4)(A)(vii)
and (c)(5)(B)(ii), by failing to timely renew a previously issued UST
delivery certi�cate by submitting a properly completed UST registra-
tion and self-certi�cation form at least 30 days before the expiration
date of the delivery certi�cate; 30 TAC §334.8(c)(5)(A)(i) and TWC,
§26.3467(a), by failing to make available to a common carrier a valid,
current TCEQ delivery certi�cate before accepting a delivery of a
regulated substance into a UST; and 30 TAC §334.8(c)(5)(C), by
failing to ensure that a legible tag, label, or marking with the tank
number is permanently applied upon or af�xed to either the top of
the �ll tube or to a non-removable point in the immediate area of
the �ll tube according to the UST registration and self-certi�cation
form; PENALTY: $8,320; STAFF ATTORNEY: Rachael Gaines,
Litigation Division, MC 175, (512) 239-0078; REGIONAL OFFICE:
Dallas-Fort Worth Regional Of�ce, 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(12) COMPANY: New SM, Inc., dba Dry Clean Super Center;
DOCKET NUMBER: 2006-1313-DCL; TCEQ ID NUMBERS:
RN102918992; LOCATION: 836 Keller Parkway, Keller, Tarrant
County, Texas; TYPE OF FACILITY: dry cleaning facility; RULES
VIOLATED: 30 TAC §337.11(e) and THSC, §374.102, by failing to
renew the Facility’s registration by completing and submitting the
required registration form to the TCEQ for a dry cleaning and/or
drop station facility; and 30 TAC §337.14(c) and TWC, §5.702,
by failing to pay Dry Cleaner registration fees for TCEQ Financial
Administration Account No. 24003002 and associated late fees for
�scal year 2006; PENALTY: $1,067; STAFF ATTORNEY: Mary
Hammer, Litigation Division, MC 175, (512) 239-2496; REGIONAL
OFFICE: Dallas-Fort Worth Regional Of�ce, 2309 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.

(13) COMPANY: Positive Impact Waste Solutions, LLC dba Positive
Impact Waste Solutions; DOCKET NUMBER: 2005-0329-MSW-E;
TCEQ ID NUMBERS: RN102947280; LOCATION: 601 South
Pagewood, Odessa, Ector County, Texas; TYPE OF FACILITY:
medical waste transportation and an on-site medical waste treatment
operation; RULES VIOLATED: 30 TAC §§330.4(a) and (b), 330.5(a),
330.1005(n), and 330.1010(a), by failing to deposit shipments of
untreated special waste only at a facility which has been permitted
by the Commission to accept untreated special waste from health
care facilities; and by failing to obtain authorization to treat special
waste off the site of generation; 30 TAC §330.1005(l)(5), by failing
to include in the waste shipping document, the date and place where
the untreated special waste from health care related facilities was
deposited and unloaded; 30 TAC §330.1005(o), by failing to prevent
the acceptance of untreated medical waste which is not properly
labeled; 30 TAC §330.1005(k), by failing to furnish the generator
with a signed receipt for each shipment at the time of collection of
the waste; 30 TAC §330.1005(g)(2) by failing to have the �oor and
the sides of the cargo compartment of the transportation vehicle made
of an impervious, non-porous material; 30 TAC §330.1005(g)(1)(C),
by failing to carry the required spill clean-up equipment and personal
protective equipment including, but not limited to, disinfectant,
absorbent materials, gloves, coveralls, eye protection, and leak-proof
containers or packaging materials; and 30 TAC §330.1005(g)(1)(D),
by failing to have the required identi�cation on the two sides and back

of the cargo-carrying compartment in letters at least three inches high;
PENALTY: $14,100; STAFF ATTORNEY: Shawn Slack, Litigation
Division, MC 175, (512) 239-0063; REGIONAL OFFICE: Midland
Regional Of�ce, 3300 North A Street, Building 4, Suite 107, Midland,
Texas 79705-5404, (915) 570-1359.

(14) COMPANY: Ramming Land, LLC; DOCKET NUMBER:
2005-0521-PWS-E; TCEQ ID NUMBERS: RN101197101; LOCA-
TION: Hillbrook Subdivision off of Farm-to-Market Road 1518 at
Schaefer Road and Hillbrook Road, Cibolo, Bexar County, Texas;
TYPE OF FACILITY: public water supply system; RULES VIO-
LATED: 30 TAC §290.109(c)(2)(A), by failing to collect routine
bacteriological samples at a frequency, based on the population served
by the Facility, of at least one time per month, for the months of
September 2003 - December 2004; and 30 TAC §290.122(c)(2)(A),
by failing to notify persons served by the Facility of the failure to
comply with applicable testing procedures through its failure to collect
bacteriological samples in the months of September 2003 - December
2004; PENALTY: $7,280; STAFF ATTORNEY: Lena Roberts, Liti-
gation Division, MC 175, (512) 239-0019; REGIONAL OFFICE: San
Antonio Regional Of�ce, 14250 Judson Road, San Antonio, Texas
78233-4480, (210) 490-3096.

(15) COMPANY: Robert C. Nichols; DOCKET NUMBER:
2003-0287-MSW-E; TCEQ ID NUMBERS: RN455100029 and
RN455100036; LOCATION: approximately 160 acres located at
the end of Walker Road off of Highway 105 near Cut-N-Shoot, San
Jacinto County, Texas; TYPE OF FACILITY: unauthorized disposal
site; RULES VIOLATED: 30 TAC §330.7(a), formerly §330.5(c), by
causing, suffering, allowing, and permitting the unauthorized disposal
of municipal solid waste; and 30 TAC §330.7(a), formerly §330.5(c),
by causing, suffering, allowing, and permitting the unauthorized
disposal of municipal solid waste as documented during an inspection
conducted on June 11, 2003; PENALTY: $6,650; STAFF ATTOR-
NEY: Shawn Slack, Litigation Division, MC 175, (512) 239-0063;
REGIONAL OFFICE: Houston Regional Of�ce, 5425 Polk Street,
Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(16) COMPANY: Seven Bluff Cabins, Inc.; DOCKET NUMBER:
2005-1798-PWS-E; TCEQ ID NUMBER: RN102819810; LOCA-
TION: North of Concan off United States Highway 83 on River Road,
Uvalde County, Texas; TYPE OF FACILITY: camp ground and RV
park with a public water supply system; RULES VIOLATED: 30 TAC
§290.109(c)(2)(A)(i) and THSC, §341.033(d), by failing to conduct
routine bacteriological monitoring of the public water supply at the
facility during the months of March and April 2003, April 2004, and
March 2005; 30 TAC §290.122(c)(2)(B), by failing to provide public
noti�cation that routine bacteriological monitoring of the public water
supply at the Facility was not conducted during the months of March
and April 2003, April 2004, and March 2005; 30 TAC §290.109(f)(3)
and THSC, §341.0315(c), by exceeding the Facility’s maximum
contaminant level (MCL) for total coliform during the month of May
2004 when one routine sample and three repeat samples all tested
positive for total coliform; 30 TAC §290.122(b)(2)(B), by failing to
provide public noti�cation of the MCL exceedance for total coliform
during the month of May 2004; 30 TAC §290.109(c)(3)(A)(ii), by
failing to collect at least four repeat samples following positive total
coliform results that occurred during the month of May 2004, and
April and July 2005; 30 TAC § 290.122(c)(2)(B), by failing to provide
public noti�cation that all repeat sampling was not properly preformed
during the months of May 2004, and April and July 2005; 30 TAC
§290.109(c)(2)(F), by failing to collect �ve routine samples that are
required following a month in which a positive total coliform result
occurred; and 30 TAC §290.122(c)(2)(B), by failing to provide public
noti�cation that the �ve routine monitoring samples that are required
following a month in which a positive total coliform result occurred
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were not collected in May 2005; PENALTY: $2,925; STAFF ATTOR-
NEY: Becky Combs, Litigation Division, MC 175, (512) 239-6939;
REGIONAL OFFICE: San Antonio Regional Of�ce, 14250 Judson
Road, San Antonio, Texas 78233-4480, (210) 490-3096.

(17) COMPANY: Shintech Incorporated; DOCKET NUMBER:
2003-1544-AIR-E; TCEQ ID NUMBER: RN100637909; LOCA-
TION: 5618 East Highway 332, Freeport, Brazoria County, Texas;
TYPE OF FACILITY: synthetic resin plant; RULES VIOLATED: 30
TAC §101.20(2) and §116.115(c), and THSC, §382.085(b); Permit No.
9347, Special Condition No. 3; Permit No. 9628, Special Condition
No. 3; Permit No. 20014, Special Condition No. 3; and 40 CFR
61.247(b), by failing to prepare and submit the semiannual reports
required by 40 CFR 61, Subpart B for fugitive emissions monitoring
for 2001 - 2002; 30 TAC §116.115(c); THSC, §382.085(b); and Permit
No. 9347, Special Condition No. 5.g.; Permit No. 9628 Special
Condition No. 27.g.; and permit No. 20014, Special Condition No.
1.g., by failing to perform the quarterly fugitive emissions monitoring
for the transfer pumps servicing the methanol, ethanol, and isobutanol
storage tanks for 2002; 30 TAC §116.115(c); THSC, §382.085(b);
Permit No. 9347, Special Condition No. 25; Permit No. 9628, Special
Condition No. 24; and Permit No. 20014, Special Condition No.
31, by failing to keep and maintain records of monthly natural gas
analysis from March 2001 to February 2003; 30 TAC §101.20(2) and
§116.115(c); THSC, §382.085(b); Permit No. 9347, Special Condition
No. 3; Permit No. 9628, Special Condition No. 3; Permit No. 20014,
Special Condition No. 3; and 40 CFR §61.246(c)(5), (6), (7), (8), and
(9), by failing to maintain complete records for equipment leaks for
fugitive emissions monitoring for 2002; and 30 TAC §116.115(b)(2)
and (c), THSC, §382.085(b), and Permit No. 9628, Special Condition
No. 1, by failing to meet the exemption criteria for an emissions event
which exceeded the maximum allowed emissions rate of 0.33 pounds
per hour (lbs/hr) for vinyl chloride monomer; PENALTY: $25,000;
STAFF ATTORNEY: Justin Lannen, Litigation Division, MC R-4,
Dallas, Fort Worth ; REGIONAL OFFICE: Houston Regional Of�ce .

(18) COMPANY: Tariq Shahzad Enterprises, Inc., dba Pakco 4;
DOCKET NUMBER: 2005-1342-PST-E; TCEQ ID NUMBER:
RN102650645; LOCATION: 2560 Lutcher Drive, Orange, Orange
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULES VIOLATED: 30 TAC §115.246(7)(A), and
THSC, §382.085(b), by failing to maintain Stage II vapor recovery
records on-site at facilities ordinarily manned during business hours;
PENALTY: $1,100; STAFF ATTORNEY: Mark Curnutt, Litigation
Division, MC 175, (512) 239-0624; REGIONAL OFFICE: Beaumont
Regional Of�ce, 3870 Eastex Freeway, Beaumont, Texas 77703-1892,
(409) 898-3838.

(19) COMPANY: Trinh Thuy Lam dba Almeda Cleaners; DOCKET
NUMBER: 2006-1671-DCL-E; TCEQ ID NUMBER: RN104966999;
LOCATION: 8403 Almeda Road, Suite D, Houston, Harris County,
Texas; TYPE OF FACILITY: dry cleaning drop station; RULES VI-
OLATED: 30 TAC §337.100(a) and THSC, §374.102, by failing to
complete and submit the required registration form to the TCEQ for
the Facility; PENALTY: $1,067; STAFF ATTORNEY: Ben Thompson,
Litigation Division, MC 175, (512) 239-1297; REGIONAL OFFICE:
Houston Regional Of�ce, 5425 Polk Street, Suite H, Houston, Texas
77023, (713) 767-3500.

(20) COMPANY: Virginia Enterprises, Inc. dba Super Food Store;
DOCKET NUMBER: 2004-0407-PST-E; TCEQ ID NUMBER:
RN102404985; LOCATION: 1410 W. Virginia Street, Beaumont, Jef-
ferson County, Texas; TYPE OF FACILITY: retail gas station; RULES
VIOLATED: 30 TAC §§334.50(b)(2)(A)(i)(III), (b)(2)(A)(ii)(I), and
(b)(1)(A), and TWC, §26.3475(a) and (c)(1) by failing to test the
line leak detectors at least once per year for performance and oper-

ational reliability, by failing to perform a piping tightness test for
the pressurized line at least once per year on the UST system and by
failing to monitor the USTs for releases at a frequency of at least once
every month (not to exceed 35 days between each monitoring); 30
TAC §334.50(d)(1)(B)(ii), (d)(1)(B)(iii)(I), and §334.8(c), by failing
to reconcile inventory control records on a monthly basis which are
suf�ciently accurate to detect a release which equals or exceeds the
sum 1% of �ow through plus 130 gallons and by failing to conduct
inventory volume measurements for regulated substance inputs, with-
drawals, and amount still remaining in the tanks on a daily or monthly
basis; 30 TAC §115.246(1), (3), and (6) and THSC, §382.085(b), by
failing to maintain a copy of the CARB executive order for the Stage
II recovery system, and by failing to maintain a record of maintenance
conducted on any parts of the Stage II equipment, and by failing to
maintain a record of daily inspections conducted at the Station; and 30
TAC §115.245(2) and THSC, §382.085(b), by failing to successfully
perform annual Stage II testing within the preceding 12 months and
triennial Stage II testing within the preceding 36 months; PENALTY:
$7,650; STAFF ATTORNEY: Rachael Gaines, Litigation Division,
MC 175, (512) 239-0078; REGIONAL OFFICE: Beaumont Regional
Of�ce, 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409)
898-3838.

TRD-200702099
Mary R. Risner
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: May 29, 2007

Golden Crescent Workforce Development Board
Public Notice

The Golden Crescent Workforce Development Board d.b.a Texas
Workforce Solutions of the Golden Crescent announces the availabil-
ity of their Draft Strategic Plan Modi�cation for Fiscal Year 2007 -
2008 for public comment beginning May 30 through June 28, 2007.
The plan can be viewed at Texas Workforce Solutions at one of the
following locations:

http://www.gcworkforce.org

120 S. Main #501, Victoria, TX

1800 S. Highway 35 #H, Pt. Lavaca, TX

1137 N. Esplanade, Cuero, TX

329 W. Franklin, Goliad, TX

427 St. George #101, Gonzales, TX

903 S. Wells, Edna, TX

727 S. Promenade, Hallettsville, TX

307 Crittenden St, Yoakum, TX

Programs provided by the Texas Workforce Solutions are Career Center
services for the general public, including at a minimum Wagner-Peyser
Employment Services; Workforce Investment Act services for adults,
dislocated workers, and youth; Temporary Assistance for Needy Fam-
ilies Choices Program; Food Stamp Employment & Training; Project
Reintegration of Offenders; TAA/NAFTA/TAA; Child Care Services;
Child Care Training, and Communities In Schools programs. Eligible
program bene�ciaries who reside in Calhoun, DeWitt, Goliad, Gonza-
les, Jackson, Lavaca, and Victoria Counties may be provided appropri-
ate employment and educational services through these programs.
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All persons wishing to comment on the Plan may do so by fax to (361)
573-0225 no later than June 28, 2007. Corrections and changes to this
notice and/or the Plan may be found on our website at http://www.gc-
workforce.org.

The Texas Workforce Solutions is an equal opportunity organization.
Auxiliary aides or services are available upon request to those individ-
uals with disabilities.

TRD-200702020
Laura Sanders
Executive Director
Golden Crescent Workforce Development Board
Filed: May 23, 2007

Houston-Galveston Area Council
Request for Proposals

The Houston-Galveston Area Council solicits quali�ed training
providers to assist The WorkSource in teaching short-term NC-
CER (National Center for Construction Education and Research)
construction overview training for specialty industrial crafts trades.
The WorkSource and industry partners are addressing the critical
workforce shortage facing construction in the Gulf Coast area.
A proposal package is available for download at http://thework-
source.org/about/rfp.html and http://h-gac.com. Hard copies of the
proposal package are also available. There is not a bidder’s conference
for this procurement. Proposals are due at H-GAC of�ces on or
before 5:00 p.m. Central Daylight Time on Monday, June 18, 2007.
H-GAC will not accept late proposals; we will make no exceptions.
Prospective bidders may contact Carol Kimmick at (713) 627-3200
or ckimmick@theworksource.org or visit the web site to request a
proposal package.

TRD-200702098
Jack Steele
Executive Director
Houston-Galveston Area Council
Filed: May 25, 2007

Texas Department of Insurance
Company Licensing

Application to change the name of GENWORTH LIFE AND
HEALTH INSURANCE COMPANY to SUN LIFE AND HEALTH
INSURANCE COMPANY (U.S.) a foreign life, accident and/or health
company. The home of�ce is in Windsor, Connecticut.

Any objections must be �led with the Texas Department of Insurance,
within 20 calendar days from the date of the Texas Register publication,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200702115
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: May 30, 2007

Third Party Administrator Applications

The following third party administrator (TPA) applications have been
�led with the Texas Department of Insurance and are under considera-
tion.

Application of EVANS CLAIMS SERVICE, INC., a DOMESTIC third
party administrator. The home of�ce is HUNTSVILLE, TEXAS.

Application to change the name and home of�ce of JNT GROUP, INC.
(Doing Business As JEM RESOURCE PARTNERS), WEBSTER,
TEXAS to JNT RESOURCE PARTNERS, LP (Doing Business As
JEM RESOURCE PARTNERS), a DOMESTIC third party adminis-
trator. The home of�ce is AUSTIN, TEXAS.

Any objections must be �led within 20 days after this notice is pub-
lished in the Texas Register, addressed to the attention of Matt Ray,
MC 107-1A, 333 Guadalupe, Austin, Texas 78701.

TRD-200702116
Gene C. Jarmon
Chief Clerk and General Counsel
Texas Department of Insurance
Filed: May 30, 2007

Texas Lottery Commission
Instant Game Number 785 "10 Times Lucky"

1.0 Name and Style of Game.

A. The name of Instant Game No. 785 is "10 TIMES LUCKY". The
play style is "key number match with doubler".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 785 shall be $10.00 per ticket.

1.2 De�nitions in Instant Game No. 785.

A. Display Printing--That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint--The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol--The printed data under the latex on the front of the
instant ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black play symbols are: 1, 2, 3, 4, 5,
6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,
26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43,
44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61,
62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79,
80, PYRAMID SYMBOL, $10.00, $20.00, $50.00, $100, $200, $500,
$1,000, $2,500, and $100,000.

D. Play Symbol Caption--The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
veri�es each Play Symbol is as follows:
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E. Retailer Validation Code--Three (3) letters found under the remov-
able scratch-off covering in the play area, which retailers use to verify
and validate instant winners. These three (3) small letters are for val-

idation purposes and cannot be used to play the game. The possible
validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of ∅ , which will
only appear on low-tier winners and will always have a slash through
it.

F. Serial Number--A unique 13 (thirteen) digit number appearing un-
der the latex scratch-off covering on the front of the ticket. There is a
boxed four (4) digit Security Number placed randomly within the Se-
rial Number. The remaining nine (9) digits of the Serial Number are the
Validation Number. The Serial Number is positioned beneath the bot-
tom row of play data in the scratched-off play area. The Serial Number
is for validation purposes and cannot be used to play the game. The
format will be: 0000000000000.

G. Low-Tier Prize--A prize of $10.00 or $20.00.

H. Mid-Tier Prize--A prize of $50.00, $100, $200, or $500.

I. High-Tier Prize--A prize of $1,000, $2,500, or $100,000.

J. Bar Code--A 22 (twenty-two) character interleaved two (2) of �ve
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number, and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number--A 13 (thirteen) digit number consisting of the
three (3) digit game number (785), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 001 and end
with 050 within each pack. The format will be: 785-0000001-001.

L. Pack--A pack of "10 TIMES LUCKY" Instant Game tickets contains
50 tickets, packed in plastic shrink-wrapping. and fanfolded in pages
of one (1). Ticket back 050 will be exposed on one side of the pack and
ticket 001 on the other side.

M. Non-Winning Ticket--A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures; the State Lottery Act (Texas Government
Code, Chapter 466); and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket--A Texas Lottery
"10 TIMES LUCKY" Instant Game No. 785 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule §401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "10 TIMES LUCKY" Instant Game is determined
once the latex on the ticket is scratched off to expose 66 (sixty-six) Play
Symbols. The player scratches the entire play area. If a player matches
the LUCKY NUMBER play symbol to any of the YOUR NUMBERS

play symbols in a GAME, the player wins the PRIZE shown for that
GAME. If a player reveals a "pyramid" play symbol, the player wins
DOUBLE the PRIZE shown for that GAME. Each game is played sep-
arately No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 66 (sixty-six) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless speci�ed; and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code, and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted, or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on �le at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code, and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut and have exactly 66
(sixty-six) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective, or printed or produced in error;
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16. Each of the 66 (sixty-six) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;

17. Each of the 66 (sixty-six) Play Symbols on the ticket must be
printed in the Symbol font and must correspond precisely to the artwork
on �le at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on �le
at the Texas Lottery; and the Pack-Ticket Number must be printed in
the Pack-Ticket Number font and must correspond precisely to the art-
work on �le at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on �le at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any con�dential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No duplicate non-winning YOUR NUMBERS play symbols on a
ticket.

C. No more than three matching non-winning prize symbols on a ticket.

D. A non-winning prize symbol will never be the same as a winning
prize symbol.

E. The $100,000 prize symbol will appear on every ticket unless oth-
erwise restricted.

F. The "pyramid" (doubler) play symbol will only appear on intended
winning tickets as dictated by the prize structure.

G. No duplicate YOUR NUMBERS play symbols in a game.

H. A ticket may win up to 10 (ten) times.

I. No game will win more than once.

2.3 Procedure for Claiming Prizes.

A. To claim a "10 TIMES LUCKY" Instant Game prize of $10.00,
$20.00, $50.00, $100, $200, and $500, a claimant shall sign the back of
the ticket in the space designated on the ticket and present the winning
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall
verify the claim and, if valid and upon presentation of proper identi�-
cation, make payment of the amount due the claimant and physically
void the ticket; provided that the Texas Lottery Retailer may, but is not,
in some cases, required to pay a $50.00, $100, $200, or $500 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to �le a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to

the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be noti�ed promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and Section 2.3.C of these Game Procedures.

B. To claim a "10 TIMES LUCKY" Instant Game prize of $1,000,
$2,500, or $100,000, the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identi�cation. When paying a prize of $600 or more, the Texas Lottery
shall �le the appropriate income reporting form with the Internal Rev-
enue Service (IRS) and shall withhold federal income tax at a rate set
by the IRS, if required. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
noti�ed promptly.

C. As an alternative method of claiming a "10 TIMES LUCKY" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Of�ce Box 16600, Austin, Texas 78561-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be noti�ed promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a suf�cient amount from the winnings of a person who has
been �nally determined to be:

1. delinquent in the payment of a tax or other money collected by the
Comptroller of Public Accounts, the Texas Workforce Commission, or
Texas Alcoholic Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Of�ce of the Attorney General;

3. delinquent in reimbursing the Texas Health and Human Services
Commission for a bene�t granted in error under the food stamp pro-
gram or the program of �nancial assistance under Chapter 31, Human
Resources Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code.

E. If a person is indebted or owes delinquent taxes to the State, other
than those speci�ed in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a �nal determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the bene�t of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "10
TIMES LUCKY" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.
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2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "10 TIMES LUCKY" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game or
within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code, §466.408. Any prize not
claimed within that period and in the manner speci�ed in these Game
Procedures and on the back of each ticket, shall be forfeited.

2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of tickets ordered. The number of actual prizes available
in a game may vary based on number of tickets manufactured, testing,
distribution, sales, and number of prizes claimed. An Instant Game
ticket may continue to be sold even when all the top prizes have been
claimed.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of an
Instant Game ticket in the space designated, a ticket shall be owned by
the physical possessor of said ticket. When a signature is placed on the
back of the ticket in the space designated, the player whose signature
appears in that area shall be the owner of the ticket and shall be entitled
to any prize attributable thereto. Notwithstanding any name or names
submitted on a claim form, the Executive Director shall make payment
to the player whose signature appears on the back of the ticket in the
space designated. If more than one name appears on the back of the
ticket, the Executive Director will require that one of those players
whose name appears thereon be designated by such players to receive
payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
3,000,000 tickets in the Instant Game No. 785. The approximate num-
ber and value of prizes in the game are as follows:

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 785 with-
out advance notice; at which point, no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 785; the State Lottery Act (Texas Government Code,
Chapter 466); applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC Chapter 401; and all
�nal decisions of the Executive Director.

TRD-200702023

Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: May 24, 2007

Permian Basin Workforce Development Board
Public Notice

The Permian Basin Workforce Development Board Fiscal Years
2007 - 2008 Strategic and Operational Plan Modi�cations Under
the Workforce Investment Act (WIA)

The Permian Basin Workforce Development Board (PBWDB) is is-
suing this public notice for the modi�cations to its two-year Strategic
and Operational Plan, which covers a two-year period from October
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1, 2006 to September 30, 2008. The Plan Modi�cations address the
second year of the two-year planning cycle and covers the period from
October 1, 2007, to September 30, 2008.

PBWDB is responsible for the implementation of workforce develop-
ment programs throughout the Permian Basin workforce development
area, which includes the following Texas counties: Andrews, Borden,
Crane, Dawson, Ector, Gaines, Glasscock, Howard, Loving, Martin,
Midland, Pecos, Reeves, Terrell, Upton, Ward, and Winkler.

The PBWDB Plan Modi�cations are available for public comment.
The public comment period begins Wednesday, May 30, 2007 and ends
Monday, July 2, 2007. The public may attend the PBWDB open meet-
ing, Wednesday, June 13, 2007, at 10:00 a.m. at the University of Texas
of the Permian Basin Center for Energy and Economic Diversi�cation
located at 1400 North Farm Road 1788, Midland, Texas, to voice any
public comments regarding the Plan.

The public may access the proposed plan Monday - Friday, 8:00 a.m.
- 12:00 p.m. and 1:00 p.m. to 5:00 p.m., at the PBWDB of�ce lo-
cated at 2911 La Force Boulevard, Midland, Texas or via the Internet
at www.PBWDB.org. Written public comments may be delivered to
the above physical address, e-mailed to Willie.Taylor@twc.state.tx.us,
mailed to Fiscal Years 2007 - 2008 Plan--Public Comment, PBWDB,
P.O. Box 61947, Midland, Texas 79711, or faxed to: (432) 561-8785.

The deadline to receive comments is 5:00 p.m. on Monday, July 2,
2007. All public comments will be included in the PBWDB Fiscal
Years 2007 - 2008 Strategic and Operational Plan Modi�cations.

PBWDB is an equal opportunity organization with Equal Opportunity
programs. Auxiliary aids and services are available upon request with
individuals with disabilities. TDD 1-800-735-2989 and TYY 1-800-
735-2988.

TRD-200702106
Gail Dickenson
Chief Operating Of¿cer
Permian Basin Workforce Development Board
Filed: May 29, 2007

Public Utility Commission of Texas
Announcement of Application for an Amendment to a
State-Issued Certi�cate of Franchise Authority

The Public Utility Commission of Texas received an application on
May 24, 2007, for an amendment to a state-issued certi�cate of fran-
chise authority (CFA), pursuant to §§66.001 - 66.016 of the Public Util-
ity Regulatory Act (PURA).

Project Title and Number: Application of Time Warner Cable for
an Amendment to its State-Issued Certi�cate of Franchise Authority,
Project Number 34341 before the Public Utility Commission of Texas.

Information on the application may be obtained by contacting the Pub-
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or toll
free at 1-800-735-2989. All inquiries should reference Project Num-
ber 34341.

TRD-200702110
Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 30, 2007

Notice of Application for Amendment to Certi�cated Service
Area Boundary

Notice is given to the public of an application �led on May 23, 2007,
with the Public Utility Commission of Texas (commission) for an
amendment to a certi�cated service area boundary.

Docket Style and Number: Application of Verizon Southwest for a
Certi�cate of Convenience and Necessity for an Amendment to Ser-
vice Area Boundaries between the Highlands and Baytown Exchanges.
Docket Number 34333.

The Application: The minor boundary change is being �led to amend
the serving area between the Highlands and Baytown exchanges of Ver-
izon. The proposed boundary amendment will transfer a portion of ter-
ritory from the Highlands exchange to the Baytown exchange so that
a new subdivision, West Meadows, is served out of the Baytown ex-
change.

Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas by June 15, 2007, by
mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-
2989. All comments should reference Docket Number 34333.

TRD-200702111
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 30, 2007

Notice of Application for Amendment to Certi�cated Service
Area Boundary

Notice is given to the public of an application �led on May 24, 2007,
with the Public Utility Commission of Texas (commission) for an
amendment to a certi�cated service area boundary.

Docket Style and Number: Application of AT&T Texas for a Certi�-
cate of Convenience and Necessity for an Amendment to Service Area
Boundaries between the Snyder and Rotan Exchanges. Docket Num-
ber 34338.

The Application: The minor boundary amendment is being �led to
amend the common service area boundary between the Snyder and
Rotan exchanges of AT&T. The proposed boundary amendment will
transfer a small portion of the serving area with a customer from the
Snyder exchange to the Rotan exchange of AT&T.

Persons wishing to comment on the action sought or intervene should
contact the Public Utility Commission of Texas by June 15, 2007, by
mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or use Relay Texas (toll-free) 1-800-735-
2989. All comments should reference Docket Number 34338.

TRD-200702112
Adriana Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 30, 2007
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Notice of Application for Amendments to Service Provider
Certi�cates of Operating Authority

On May 21, 2007, Time Warner Telecom of Texas, L.P., and Xspedius
Communications, LLC �led an application with the Public Utility
Commission of Texas (commission) to amend their service provider
certi�cates of operating authority (SPCOA) granted in SPCOA Certi�-
cate Numbers 60124 and 60105. The Applicants intend to consolidate
Xspedius Communications, LLC’s SPCOA into Time Warner Telecom
of Texas, L.P.’s SPCOA, and expand the service area of Time Warner
Telecom of Texas, L.P. to include the entire State of Texas.

The Application: Application of Time Warner Telecom of Texas, L.P.
and Xspedius Communications, LLC for Amendments to their Service
Provider Certi�cates of Operating Authority, Docket Number 34329.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than June 13, 2007. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 34329.

TRD-200702031
Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 24, 2007

Notice of Application for Relinquishment of a Service Provider
Certi�cate of Operating Authority

On May 21, 2007, Alltel Communications, Inc. �led an application
with the Public Utility Commission of Texas (commission) to relin-
quish its certi�cate of operating authority (COA) granted in COA Cer-
ti�cate Number 50011. Applicant intends to relinquish its certi�cate.

The Application: Application of Alltel Communications, Inc. to Re-
linquish its Certi�cate of Operating Authority, Docket Number 34323.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than June 13, 2007. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 34323.

TRD-200702029
Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 24, 2007

Notice of Application for Relinquishment of a Service Provider
Certi�cate of Operating Authority

On May 21, 2007, Western CLEC Corporation �led an application with
the Public Utility Commission of Texas (commission) to relinquish its
service provider certi�cate of operating authority (SPCOA) granted in
SPCOA Certi�cate Number 60162. Applicant intends to relinquish its
certi�cate.

The Application: Application of Western CLEC Corporation to Relin-
quish its Service Provider Certi�cate of Operating Authority, Docket
Number 34324.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than June 13, 2007. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 34324.

TRD-200702030
Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 24, 2007

Notice of Petition for Rulemaking

Notice is given to the public of the �ling with the Public Utility Com-
mission of Texas petition for rulemaking �led on May 25, 2007.

Docket Style and Number: Petition of Level 3 Communications, LLC
for Rulemaking to Amend P.U.C. Substantive Rule §26.113, Relating
to Transfer of Control Applications; Project Number 34344.

Summary: Level 3 Communications, LLC (Level 3) petitioned the
commission to amend P.U.C. Substantive Rule §26.113 relating to
Amendments to Certi�cate of Operating Authority (COA) and Service
Provider Certi�cate of Operating Authority (SPCOA). Speci�cally,
Level 3 proposes to amend §26.113 by adding a new subsection (f)
and renumbering subsections (f), (g), (h) and (i) to (g), (h), (i), and (j)
respectively. The new subsection (f) provides that in certain instances,
the timing of commission approval processes shall be aligned with
those of the FCC and the Department of Justice (DOJ). Speci�cally,
the amendment applies to parties �ling applications with the FCC
for domestic Section 214 license transfers pursuant to 47 C.F.R.
§63.03 and if necessary, any Hart-Scott Rodino applications with
the DOJ. The amendment provides that, upon receipt of FCC and, if
necessary, DOJ approval, the parties will be free to close their transfer
transactions.

Pursuant to Administrative Procedure Act §2001.021, the commission
shall either deny the petition in writing, stating its reasons for denial,
or initiate a rulemaking proceeding not later than the 60th day after the
date the petition is �led.

Comments on the petition may be �led no later than Friday, June 29,
2007. Sixteen copies shall be delivered to the Filing Clerk, Public
Utility Commission of Texas, 1701 North Congress Avenue, P.O. Box
13326, Austin, Texas 78711-3326. All comments should reference
Project Number 34344. Persons wishing to contact the Public Util-
ity Commission of Texas by phone may call (512) 936-7120 or (toll
free) 1-888-782-8477. Hearing and speech-impaired individuals with
text telephone (TTY) may contact the commission at (512) 936-7136
or use Relay Texas (toll-free) 1-800-735-2989.

TRD-200702117
Adriana A. Gonzales
Rules Coordinator
Public Utility Commission of Texas
Filed: May 30, 2007

Texas Residential Construction Commission
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Notice of Applications for Designation as a "Texas Star
Builder"

The Texas Residential Construction Commission (commission)
adopted rules regarding the procedures for designation as a ”Texas
Star Builder” at 10 TAC §303.300. The rules were adopted pursuant
to §416.011, Property Code (Act effective Sept. 1, 2003), which
provides that the commission shall establish rules and procedures
through which a builder can be designated as a ”Texas Star Builder.”
The commission’s rules for application for designation can be found
on the commission’s website at www.trcc.state.tx.us.

10 TAC §303.300(i)(2) requires the commission to publish in the Texas
Register notice of the application of each person seeking to become
designated as a ”Texas Star Builder” registered under this subchapter.
The commission will accept public comment on each application for
twenty-one (21) days after the date of publication of the notice. In-
formation provided in response to this notice will be utilized in evalu-
ating the applicants for approval. The Texas Star Builder designation
requires that a builder or remodeler demonstrate that its education, ex-
perience and commitment to professionalism sets the builder or remod-
eler apart from its peers and offers some assurance to its customers that
its quality of service and construction will be above average.

Pursuant to 10 TAC §303.300(i)(2) the commission hereby notices the
application for designation as a ”Texas Star Builder” of:

S & T Custom Homes, Inc., 7125 Hunnington Drive, Sanger, TX
76266; TRCC builder registration certi�cate #9139; and the registered
agent is Stephen L. Koch.

Interested persons may send written comments regarding this applica-
tion to Susan K. Durso, General Counsel, The Texas Residential Con-
struction Commission, P.O. Box 13144, Austin, Texas 78711-3144.
Comments regarding this application will be accepted for twenty-one
days following the date of publication of this notice in the Texas Reg-
ister. Thereafter, the comments will not be considered as timely �led.

TRD-200702027
Susan K. Durso
General Counsel
Texas Residential Construction Commission
Filed: May 24, 2007

Texas A&M University System Board of Regents
Public Notice Issued May 25, 2007 (Announcement of
Finalist for the Position of Director of the Texas Agricultural
Experiment Station)

Pursuant to Section 552.123, Texas Government Code, the following
candidate is the �nalist for the position of Director of the Texas Agri-
cultural Experiment Station. Upon the expiration of twenty-one days,
�nal action is to be taken by the Board of Regents of The Texas A&M
University System.

Mark A. Hussey

TRD-200702097
Vickie Burt Spillers
Executive Secretary to the Board
Texas A&M University System, Board of Regents
Filed: May 25, 2007

Public Notice Issued May 25, 2007 (Announcement of
Finalist for the Position of Director of the Texas Engineering
Experiment Station)

Pursuant to Section 552.123, Texas Government Code, the following
candidate is the �nalist for the position of Director of the Texas Engi-
neering Experiment Station. Upon the expiration of twenty-one days,
�nal action is to be taken by the Board of Regents of The Texas A&M
University System.

Kenneth Lee Peddicord

TRD-200702096
Vickie Burt Spillers
Executive Secretary to the Board
Texas A&M University System, Board of Regents
Filed: May 25, 2007

Texas Water Development Board
Notice of Public Hearing

An attorney with the Texas Water Development Board will conduct
a public hearing on the draft Fiscal Year 2008 Drinking Water State
Revolving Fund (DWSRF) Intended Use Plan. The hearing will begin
at 1:30 p.m. on Friday, July 13, 2007, in Room 170 of the Stephen
F. Austin Building at 1700 N. Congress Avenue, Austin, Texas 78701.
Public access to the Stephen F. Austin Building is located on the east
side of the building.

The Intended Use Plan (IUP) contains a list of water projects in
prioritized order which will be considered for funding in Fiscal Year
2008 through the DWSRF loan program. The draft Fiscal Year 2008
DWSRF IUP has been prepared pursuant to rules adopted by the Texas
Water Development Board in Title 31, Texas Administrative Code
(TAC), Chapter 371.

Interested persons are encouraged to attend the hearing and to present
relevant and material comments concerning the draft IUP. In addition,
persons may submit written comments no later than Monday, August
13, 2007 to George R. Jones, Of�ce of Project Finance and Construc-
tion Assistance, Texas Water Development Board, P.O. Box 13231,
Austin, Texas 78711. Copies of the draft Fiscal Year 2007 DWSRF
IUP will be available in Room 580 on the 5th �oor of the Stephen F.
Austin Building or may be obtained from the Of�ce of Project Finance
and Construction Assistance, Texas Water Development Board, P.O.
Box 13231, Austin, Texas 78711.

The hearing is conducted pursuant to 31 TAC §371.11 and 40 Code of
Federal Regulations, Part 25.

TRD-200702108
J. Kevin Ward
Executive Administrator
Texas Water Development Board
Filed: May 30, 2007

Notice of Public Hearing

An attorney with the Texas Water Development Board will conduct a
public hearing on the draft Fiscal Year 2008 Clean Water State Revolv-
ing Fund (CWSRF) Intended Use Plan. The hearing will begin at 1:30
p.m. on Friday, July 13, 2007, in Room 170 of the Stephen F. Austin
Building at 1700 N. Congress Avenue, Austin, Texas 78701. Public
access to the Stephen F. Austin Building is located on the east side of
the building.
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The Intended Use Plan (IUP) contains a list of wastewater projects in
prioritized order which will be considered for funding in Fiscal Year
2008 through the CWSRF loan program. The draft Fiscal Year 2008
CWSRF IUP has been prepared pursuant to rules adopted by the Texas
Water Development Board in 31 Texas Administrative Code, Chapter
375.

Interested persons are encouraged to attend the hearing and to present
relevant and material comments concerning the draft IUP. In addi-
tion, persons may submit written comments no later than Monday,
August 13, 2007 to Suzanne Lucignani, Of�ce of Project Finance and
Construction Assistance, Texas Water Development Board, P.O. Box
13231, Austin, Texas 78711. Copies of the draft Fiscal Year 2007
CWSRF IUP will be available in Room 580 on the 5th �oor of the
Stephen F. Austin Building or may be obtained from the Of�ce of
Project Finance and Construction Assistance, Texas Water Develop-
ment Board, P.O. Box 13231, Austin, Texas 78711.

The hearing is conducted pursuant to 31 Texas Administrative Code,
§375.11 and 40 Code of Federal Regulations Part 25.

TRD-200702109
J. Kevin Ward
Executive Administrator
Texas Water Development Board
Filed: May 30, 2007

Workforce Solutions Brazos Valley Board
Public Notice - Request for Quotes

Workforce Solutions Brazos Valley Board (WSBVB) is soliciting
quotes for an independent Planner to solicit workforce services
through competitive Request for Proposal (RFP) process in the fol-
lowing counties: Brazos, Grimes, Washington, Burleson, Robertson,
Madison, and Leon. The Request for Quotes (RFQ) can be down-
loaded at: www.bvjobs.org or by request to Pegi Wolbrueck, (979)
595-2800, ext 2011, by email at pwolbrueck@bvcog.org, or by fax at
(979) 595-2810, or in writing to P.O. Box 4128, Bryan, TX 77805,
Attention: Request for Planner RFQ.

The purpose of the RFQ is to solicit proposals for an independent Plan-
ner to manage the competitive procurement of Workforce Investment

Act Youth Services, as well as, any potential procurement for Work-
force programs including, but not limited to, Workforce Investment
Act Adult and Dislocated Services, Choices, Food Stamp and Employ-
ment and Training (FSE&T) services, Workforce Center Management
and Child Care Services.

The Planner will be responsible for the design, development, release,
and review of RFP, as well as, the contract negotiations, as assigned by
Board Staff. The primary consideration in selecting a Planner within a
workforce development area shall be the effectiveness of the individ-
ual or organization in delivering comparable or related procurement
services based on demonstrated past performance.

The Planner, in executing this procurement, will use the Brazos Valley
Council of Government (BVCOG) and WSBVB developed procure-
ment policies and procedures, as well as, adhere to the Texas Workforce
Commission’s (TWC) Contract Administration Manual, the TWC’s Fi-
nancial Management Manual for Grants and Contracts, the Texas Ad-
ministrative Code Title 40, Part 20 Chapter 809, the �nal regulations
(9-294), and regulations pertaining to programs under H.B. 1863.

The deadline for proposals is 4:00 p.m. CST on Monday, June 25,
2007. Please direct questions in writing to:

Brazos Valley Workforce Development Board

Attn: Pegi Wolbrueck

P.O. Box 4128

Bryan, TX 77802

or by email to: pwolbrueck@bvcog.org

Deadline for questions is Wednesday, June 6, 2007, 4:00 p.m. CST.

TRD-200702028
Tom Wilkinson
Executive Director
Workforce Solutions Brazos Valley Board
Filed: May 24, 2007
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How to Use the Texas Register
Information Available: The 14 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following public
comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Transferred Rules- notice that the Legislature has
transferred rules within the Texas Administrative Code from
one state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Review of Agency Rules - notices of state agency rules
review.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 30 (2005) is cited
as follows: 30 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “30
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 30
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html

version as well as a .pdf (portable document format) version
through the Internet. For website subscription information, call
the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience.
Each Part represents an individual state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15: 1 indicates the title under which the agency
appears in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number of
the rule (27 indicates that the section is under Chapter 27 of
Title 1; 15 represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 21, April 15,
July 8, and October 7, 2005). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).
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