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TuE

qOVERNOR

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for October 30, 2007

Appointed to the Texas Southern University Board of Regents for a
term to expire February 1, 2009, Tracye McDaniel of Houston (unfilled
position).

Appointed to the Texas Southern University Board of Regents for a
term to expire February 1, 2009, Curtistene McCowan of DeSoto (un-
filled position).

Appointed to the Texas Southern University Board of Regents for a
term to expire February 1, 2011, Samuel Bryant of Austin (unfilled
position).

Appointments for October 31, 2007

Appointed to the State Community Development Review Committee
for a term to expire February 1, 2009, John Firth of Copperas Cove
(replacing Eddie Janek of Galveston whose term expired).

Appointed to the San Jacinto Historical Advisory Board for aterm to
expire September 1, 2013, George W. Strake, |11 of Houston (replacing
Jeffrey Dunn of Dallas whose term expired).

Appointed to the Texas Commission on Law Enforcement Officer Stan-
dards and Education for aterm to expire August 30, 2013, Sheriff Joel
Richardson of Canyon (replacing Sheriff Dan Smith of Belton whose
term expired).

Appointed to the Texas Commission on Law Enforcement Officer Stan-
dards and Education for aterm to expire August 30, 2013, Stephen M.
Griffith of Sugar Land (replacing Steven Byrd of Dallas whose term
expired).

Appointed to the Texas Commission on Law Enforcement Officer Stan-
dards and Education for aterm to expire August 30, 2013, Ada Brown
of Dallas (replacing Joe Stivers of Huntsville whose term expired).

Appointed to the Texas Commission on Law Enforcement Officer Stan-
dards and Education for a term to expire August 30, 2011, Patricia
Hollingsworth of Arlington (replacing Cathy Ellison of Austin whose
term expired).

Appointed to the Texas Commission on Law Enforcement Officer Stan-
dards and Education for a term to expire August 30, 2011, Constable
Charles Hall of Midland. Constable Hall will serve as Presiding Offi-
cer of the board.

Appointed to the Select Interim Committee to Study the Practice of
Breeding White-Tailed and Mule Deer, pursuant to SB 573, 80th Leg-
idature, Regular Session, for a term to expire at the pleasure of the
Governor, William H. Eikenhorst of Brenham.

Appointed to the Select Interim Committee to Study the Practice of
Breeding White-Tailed and Mule Deer, pursuant to SB 573, 80th Leg-
islature, Regular Session, for a term to expire at the pleasure of the
Governor, Scott W. Bugai of Seguin.

Appointed to the Select Interim Committee to Study the Practice of
Breeding White-Tailed and Mule Deer, pursuant to SB 573, 80th Leg-
islature, Regular Session, for a term to expire at the pleasure of the
Governor, Joseph Warren Bluntzer of Lometa.

Rick Perry, Governor
TRD-200705270

¢ ¢ L 4
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The Texas Register publishes summaries of the following:
Requests for Opinions, Opinions, Open Records Decisions.

‘IaE c ATTORNEY
gE NE RAL An index to the full text of these documents is available from
the Attorney General's Internet site hitp./www.oag. state.tx.us.

Telephone: 512-936-1730. For information about pending requests for opinions, telephone 512-463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of his
responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state officials. The
Texas Government Code indicates to whom the Attorney General may provide a legal opinion. He may not write legal opinions
for private individuals or for any officials other than those specified by statute. (Listing of authorized requestors:

http://www.oag.state.tx. us/opinopen/opinhome.shtml.)

Request for Opinion
RQ-0642-GA

Requestor:

The Honorable Jon C. Fultz
Grimes County Attorney
Grimes County Law Enforcement Center
382 FM 149 West
Anderson, Texas 77830
Requestor:

Mr. Sidney "Buck" LaQuey
Grimes County Auditor
Post Office Box 510
Anderson, Texas 77830

Re: Whether acommissioners court is required to notify in advance of
abudget hearing on a proposed salary reduction (RQ-0642-GA)
Briefsrequested by December 3, 2007

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.

TRD-200705407

Stacey Napier

Deputy Attorney General
Office of the Attorney General
Filed: November 7, 2007

* * *
Opinion

Opinion No. GA-0578
The Honorable Rick Perry
Governor of Texas

Post Office Box 12428
Austin, Texas 78711

Re: Whether a vacancy exists in the newly-created 444th and 445th
Judicia Districts, and if so, whether those positions are required to be
funded (RQ-0629-GA)

SUMMARY

The courts for the 444th and 445th Judicial Districts were created on
September 1, 2007, and a vacancy currently exists in each court such
that the Governor is required to make an appointment to each court.
By virtue of article V, section 7 of the Texas Constitution, persons ap-
pointed as judges of the 444th and 445th Judicial Districts are entitled
to an annual state salary. The degree to which the judges are at this
time entitled to supplemental salary payments, office space, staffing,
and other perquisites of office depends upon a showing of essential-
ity, which requires factual determinations not amenable to the opinion
process.

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.

TRD-200705408

Stacey Napier

Deputy Attorney General
Office of the Attorney General
Filed: November 7, 2007

¢ ¢ L 4
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EMERGENCY.

‘RULE

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency
finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034). An emergency rule may be
effective for not longer than 120 days and may be renewed once for not longer than 60 days. (Government Code, §2001.034).

TITLE 13. CULTURAL RESOURCES

PART 3. TEXAS COMMISSION ON
THE ARTS

CHAPTER 31. AGENCY PROCEDURES
13TAC 8314

The Texas Commission on the Arts adopts on an emergency ba-
sis an amendment to 831.4, concerning Committees. Elsewhere
in this issue of the Texas Register, the Texas Commission on the
Arts contemporaneously proposes an amendment to §31.4 for
permanent adoption.

The purpose of the amendment is to modify committee structure
to reflect the current goals and strategies of the commission.

The amendment is adopted on an emergency basis to reflect
agency restructuring and its goals and strategies.

The amendment is adopted on an emergency basis under the
Government Code, 8§444.009, which provides the Texas Com-
mission on the Arts with the authority to make rules and regula-
tions for its government and that of its officers and committees.

No other statutes, articles or codes are affected by the amend-
ment.

831.4. Committees.

(@ All committee chairmen, with the exception of the chair-
men [ehairman] of the Grants and Services Committee and the Finance
Committee, [Assistance Review Committee,] and committee members
shall be appointed by the commission chair [chairman at the first regu-
lar meeting of the commission after the chairman is elected].

(b) Theterm of al committee memberships shall be until the
next commission meeting following the termination of the term of the
chair [chairman] who appointed them, or such earlier date as the chair
[chairman] may designate, or until their replacement has been named.

(¢) All vacancies on any committee shal be filled by the chair
[chairman].

(d) Thechair [chairman] shall be an ex officio member of each
committee.

() A guorum at each committee meeting shall consist of one-
half of its members.

(f) Summary minutes will be kept of al standing committee
meetings, copies of which shall be distributed to all commission mem-
bers within 30 days after the meeting.

(g) The standing committees shall be the following.

(1) the Executive Committee is made up of the chair, vice
chair, secretary, treasurer, parliamentarian, and two members at large
appointed at the pleasure of the chair. The committee may recommend

to the commission policies and guidelines and may work with the ex-
ecutive director in developing and implementing such policies .

(2) the Finance Committee shall consist of at least three
members, and be chaired by the treasurer. The committee may rec-
ommend to the commission financial policies and guidelines and may
work with the executive director in devel oping and implementing such
policiesand shall conduct an annual review and evaluation of commis-
sion activity and develop and control internal operating budgets.

[(2) The Executive Committee shall consist of the officers
of the commission and no more than two members of the commission
appointed at the pleasure of the chairman.]

[(2) TheAdministrative Committee shall consist of at least
three members, one to be the treasurer. The committee may recom-
the executive director in develepmg and implementing such pel+et€5
and shall conduct an annual review and evaluation of commission ac-
tivity and develop and control internal operating budgets.]

(3) the Grants and Services Committee [The Assistance
Review Committee] shall consist of at least three members and shall
review, with assistance from the staff and advisory panels, applica
tions [for assistance] submitted to the commission and then make
recommendations to the commission. The vice chair [chairman] of the
commission shall serve as the chairman of this committee. The com-
mittee shall recommend to the commission grant submission criteria.
Funding is approved contingent upon the submission of appropriate
documentation and final approval by the Executive Director or his
designee(s). Funding will occur on or after September 1 of every year.

[(4) The Enterprise and Development Committee shall
eensstefatleest%hreemembersandshal%bemﬁpensblefereeep
dinating activities of the commission and the business community.
Additional noncommissioner members may be appointed. Reports
and recommendations will be presented to the commission.]

[(5) TheLiaison tothe Governor's Office Committee shall
consist of at least three members and shall be responsible for maintain-
ing direct communication with the governor’s office on matters con-
cerning the commission. Reports and recommendations will be pre-
sented to the commission.]

(4) [(6)] the[The] Legislative Committeeisacommittee of
the whole of the commission with a designated chair. This committee
shall be responsible for the development and initial approval of leg-
isative approaches and strategies of the commission [shall consist of
at least three membersand shall be responsiblefor the development and
initial approval of legidlative approaches and strategies of the commis-
sion. ]. Reports and recommendations will be presented to the com-
mission.

consist of at least three members and shall be responsible for coor-
dinating activities of the commission and minority arts organizations.
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Additional noncommissioner members may be appointed. Reportsand
recommendations will be presented to the commission.]

[(8) TheEducation Committee shall consist of at least three
members and shall be responsible for development and initial approval
of all matters dealing with the commission’s arts education initiatives.
Reports and recommendations will be presented to the commission.]

(5) [€9)] The Officer Nominating Committee shall consist
of three members, the committee chairman to be appointed by the com-
mission chair [chairman] and the other two members to be selected at
large by the commission. The committee shall select a date of nomi-
nees to serve as officers of the commission and shall recommend this
date of nominees to the commission at its quarterly meeting in June.

(h)  Special committees may be appointed from timeto time by
the chair [chairman] who shall designate the duties and term of such
committees.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency'’s legal authority to adopt.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705247

Gary Gibbs

Executive Director

Texas Commission on the Arts

Effective Date: October 30, 2007

Expiration Date: February 26, 2008

For further information, please call: (512) 935-6564

¢ ¢ ¢

CHAPTER 35. A GUIDE TO OPERATIONS,
PROGRAMS AND SERVICES

The Texas Commission on the Arts (commission) adopts on
an emergency basis the repeal and replacement of §35.1
and 8§35.2, concerning a guide to operations, programs, and
services. Elsewhere in this issue of the Texas Register, the
Texas Commission on the Arts contemporaneously proposes
the repeal and replacement of §35.1 and §35.2 for permanent
adoption.

The purpose of the repeal and replacement is to be consistent
with changes to programs and services of the commission as
outlined in the Texas Arts Plan as amended October 2007.

These sections are adopted on an emergency basis to enable
the Texas Commission on the Arts to get the word out to the arts
field about our programs in a timely manner in anticipation of our
upcoming annual grants deadline.

13 TAC 8351, 835.2

(Editor’s note: The text of the following sections adopted for repeal
on an emergency basis will not be published. The sections may be
examined in the offices of the Texas Commission on the Arts or in the
Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The repeals are adopted on an emergency basis under the Gov-
ernment Code, §444.009, which provides the Texas Commission

on the Arts with the authority to make rules and regulations for
its government and that of its officers and committees.

No other statutes, articles, or codes are affected by the emer-
gency repeals.

835.1. A Guide to Operations.
§35.2. A Guideto Programs and Services.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency'’s legal authority to adopt.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705243

Gary Gibbs

Executive Director

Texas Commission on the Arts

Effective Date: October 30, 2007

Expiration Date: February 26, 2008

For further information, please call: (512) 936-6564

¢ ¢ 1 4
13 TAC 835.1, §835.2

The new sections are adopted on an emergency basis under the
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PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it

adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 17. MARKETING AND
PROMOTION

SUBCHAPTER C. GO TEXAN AND DESIGN
MARK

4 TAC §817.51 - 17.58, 17.60

The Texas Department of Agriculture (the department) proposes
amendments to Title 4, Chapter 17, Subchapter C, §817.51 -
17.58, concerning the departments GO TEXAN promotional
marketing program, and new §17.60, concerning the addition
of the GO TEXAN Restaurant Program. The amendments to
8817.51 - 17.58 are proposed to delete all references to pro-
grams that no longer exist as part of the GO TEXAN program,
such as TAP, Taste of Texas, Vintage Texas, Texas Grown and
Naturally Texas, and to insert references to the GO TEXAN
Restaurant Program into 817.51, Definitions, 817.52, Applica-
tion for Registration to Use the GO TEXAN and Design Mark,
817.55, Registration of Those Entitled to Use the GO TEXAN
and Design Mark, and §17.56, Termination of Registration to
Use the GO TEXAN and Design Mark.

Gene Richards, Assistant Commissioner for Marketing and Pro-
motion, has determined that for the first five years the proposed
amendments and new section are in effect, there will be an in-
crease in state revenue due to the fees required to be paid to
become a member of the GO TEXAN Restaurant Program. At
this time, it is not possible to determine the amount of fees that
will be collected. The revenue will be based on a $25 annual
membership fee and the number of applicants to the program.
There will be no fiscal implications for local government.

Mr. Richards has also determined that for the first five-year pe-
riod the proposed amendments and new section are in effect, the
public benefit anticipated as a result of administering and enforc-
ing the amended and new sections will be the establishment of a
GO TEXAN Restaurant Program, which will allow restaurants in
Texas to become GO TEXAN members and provide consumers
a way to identify restaurants in Texas that are using Texas agri-
cultural products as part of their menus. There will be a fiscal
impact on microbusinesses, and small businesses wishing to be-
come a member of the GO TEXAN Restaurant Program in the
form of a $25 annual membership fee.

Comments on the proposal may be submitted to Gene Richards,
Assistant Commissioner for Marketing and Promotion, Texas
Department of Agriculture, P.O. Box 12847, Austin, Texas

78711. Comments must be received no later than 30 days from
the date of publication of the proposal in the Texas Register.

The amendments to §817.51 - 17.58 and new §17.60 are pro-
posed under Texas Agriculture Code, 812.0175 which provides
that the department by rule may establish programs to promote
and market agricultural products and other products grown, pro-
cessed, or produced in the state and may adopt rules neces-
sary to administer such a program and that the department may
charge a membership fee, as provided by department rule, for
each participant in a program established under 812.075 of the
Texas Agriculture Code.

The code affected by this proposal is the Texas Agriculture Code,
Chapters 12 and 46.

817.51. Definitions.

Thefollowing words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) - (5) (Nochange)

(6) GO TEXAN and Design mark--The GO TEXAN and
Design mark is a [following mark being a] certification mark that is
registered [pending fina registration approval] with the United States
Patent and Trademark Office and [also with] the Texas Secretary of
State's office by the department. [GO TEXAN and Design is a certifi-
cation mark of the Texas of Agriculture].
Figure: 4 TAC §17.51(6) (No change.)

(7) GO TEXAN Restaurant Program--
(A) Permitted restaurant establishments that:
(i) provide restaurant service;
(ii) arelocated in Texas;

(iii) are permitted in accordance with all state and
local laws and regulations; and

(iv) areusing and/or serving Texas agriculture prod-

ucts.

(B) Persons who apply are granted use of the mark for
the promotion and assistance of the GO TEXAN program.

(8) [€A] Horticulture products--Nursery, floral and green-
house plants or plant products produced in Texas from seeds, root-
ings, cuttings, tissue cultures, seedlings or other propagation materi-
als. Non-Texas plants being produced for such a period during which
they aretransplanted or increased in plant size and volume of container.
Texas and non-Texas produced plant-based horticulture products pro-
cessed in Texas.

(9) [(8)] Livestock feed, feed supplements and pet food--
Agricultural products produced or processed in Texas for animal con-
sumption.
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(10) [(9)] Natural fibers--Fiberswhich have been produced
from Texas crops or shorn from Texas livestock, and which are used
in textiles, apparel, and other goods. The term "natural fibers' aso
includes leather made from the hides of animals and reptiles.

(11) [€16)] Natural woods-Forestry products produced
from Texas hardwood and softwood timber and may include, but
not be limited to, furniture, home furnishings, building construction
materials, pulp and paper.

[(11) Naturaly Texas mark--A mark bearing the icons (or
symbols) representative of leather, wool, mohair, and cotton and bear-
ing the words "Naturally TEXAS," such mark being a certification
and also being registered with the Secretary of State’s office by the de-

partment.]
[Figure: 4 TAC 817.51(11)]
(12) Other Products--

(A) Any product producedin Texaswhichisnot a Texas
agricultural product, as defined in paragraph (19) [(21)] of this section,
but is:

(i) produced, manufactured, constructed or created
within the state; or

(ii) isprocessed within the state such that it has been
atered by amechanical or physical value-added procedure in Texasto
change or add to its physical characteristics; and

(iii) such product enhances the GO TEXAN pro-
gram;

(B) - (C) (No change.)
(13) (No change.)

(14) Processed food product--Non-Texas agricultural food
product which has undergone a vaue-added procedure in Texas to
change or add to its physical characteristics, including, but not limited
to, cooking, baking, heating, drying, mixing, grinding, churning,
separating, extracting, cutting, fermenting, distilling, eviscerating,
preserving, or [packaging;] dehydrating [; washing, culling or freez-
ing]. For purposes of this subchapter, the department shall have the
sole discretion to determine whether a product qualifies as being a
processed food product. One hundred percent fresh beef and processed
100% beef products must comply with the requirements of 17.58 of
thistitle (relating to GO TEXAN Beef Program).

(15) - (18) (No change.)

[(19) TAPmark--Theterm "Texas Agricultural Product” or
with the Secretary of State’s office by the department.]

[Figure: 4 TAC 817.51(19)]

[(20) Taste of Texas mark--A flag-shaped mark bearing the
words "Taste of Texas," so colored as to model closely the flag of the
State of Texas, such mark being registered with the Secretary of State's
office by the department.]

[Figure: 4 TAC 817.51(20)]

(19) [(21)] Texas agricultural product--An agricultural,
apicultural horticultural, silvicultural, viticultural, or vegetable prod-
uct, either in its natural or processed state, that has been produced,

processed, or otherwise had value added to the product in this state,
including:

(A) equine species;
(B) feed for use by livestock or poultry;

(C) fish or other aguatic species;

(D) livestock, a livestock product, or a livestock by-
product;

(E) planting seed;

(F) poultry, a poultry product, or a poultry by-product;
or

(G) wildlife processed for food or by-products.

[(22) Texas Grown mark--A vertical and rectangular mark
which features a native Texas mountain laurel branch in bloom over an
outline of the state of Texas with the word "Texas" at the top and the
word "Grown" at the bottom of the rectangle, such mark being regis-
tered with the Secretary of State’s office by the department.]

[Figure: 4 TAC §17.51(22)]

§17.52. Application for Registration to Use the [ TAR, Taste of Texas;

Vintage Texas, Texas Grown, Naturally Texas, or] GO TEXAN and De-
sign Mark.

(@ No person shall use, employ, adopt, or utilize the [TAR,
Taste of Texas, Vintage Texas, Texas Grown, Naturally Texas, or] GO
TEXAN and Design mark, unless prior application for registration or
licensing has been madeto the department and permission to make such
use, employment, adoption, or utilization has been granted.

(b) Unless permission is otherwise granted by the department,
the GO TEXAN and Design mark may only be used by registrants
and licensees to certify and promote the following Texas agricultural
products:

(1) agricultura products produced in Texas;

(2) agricultura food products processed in Texas, regard-
less of origin, and unprocessed agricultural food products grown in
Texas. A food service company, excluding restaurants [including a
restaurant], is not eligible for membership unless it processes a pack-
aged product for resale, in which case, the mark may only be used to
promote the specific program-eligible products. Food service compa-
nies [or restaurants] may not use the mark in any genera fashion to
promote the business or its services,

(3) winewhichis:

(A) atleast 75% by volume, derived from grapesgrown
and fermented in the State of Texas; and

(B) fully produced and finished within the State of
Texas;

(4) Texas-grown nursery, floral, and forestry products;

(5) leather, textile, or apparel products approved by the
commissioner as being:

(A) composed of 50% or greater natural fibers derived
from crops or livestock grown or raised within the State of Texas, the
identity of the fibers having been preserved throughout processing so
as to be verifiable by satisfactory documentation as having originated
in Texas; or

(B) composed of 50% or greater natural fibers, regard-
less of where grown or raised, which have been processed into |eather,
textile, or apparel products within the State of Texasin amanner which
substantially changestheir form, and, if composed of natural fibers de-
rived from cropsor livestock grown or raised outside the State of Texas,
the natural fibers must be of a type commercially produced within the
State of Texas;

(6) horticulture product(s);
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(7) lamb or goat meat(s). In order to be certified as "GO
TEXAN" lamb or goat meat(s), lamb or goat meat(s) must be from a
lamb or goat that has been fed in Texas for at least 30 days and:

(A) befromalamb or goat that has been slaughtered in
Texas; or

(B) befrom alamb or goat slaughtered and fabricated
in Texas,

(C) for purposes of this paragraph, "fabricated" shall be
defined as the process of taking a carcass and cutting the carcass into
wholesale or retail cuts of meat;

(8) livestock or poultry feed(s), feed supplement(s) and pet
food(s);

(9) fish, shellfish, or other aquatic speciesin their raw form
or processed form;

(10) naturd fiber(s);

(12) natural wood(s);

(12) processed food product(s);

(13) processed natura fiber and natural wood product(s);

(14) wildlife processed for food or by-products;

(15) equine species; [and)]

(16) Texas processed agricultural product(s); and []

(17) Texasrestaurantsasprovided forin §17.60 of thistitle
(relating to GO TEXAN Restaurant Program).

[(c) The Texas Agricultural Product, Taste of Texas, Vintage
program members to identify products meeting the requirements for
membership for those programs prior to May 23, 1999 as follows:]

[(1) forthe TAPmark, for productsidentified in subsection
(b)(2) of this section;]

[(2) for the Taste of Texas mark, for products identified in
subsection (b)(2) of this section;]

[(3) for the Vintage Texas mark; for products identified in
subsection (b)(3) of this section;]

[(4) for the Texas Grown mark, for products identified in
subsection (b)(4) of this section; or]

[(5) fortheNaturally Texas mark, for productsidentified in
subsection (b)(5) of this section.]

(©) [(d)] Applications submitted under this section shall be
made in writing on a form prescribed by the department. Application
forms may be obtained by contacting the Texas Department of Agri-

culture Marketing and Promotion Division at PO. Box 12847, Austin,
Texas 78711, phone (512) 463-7624.

(d) [(e)] Applications shall be submitted to the assistant com-
missioner for Marketing and Promotion, Texas Department of Agricul-
ture, PO. Box 12847, Austin, Texas 78711.

(e) [(H] If approved, applicants shall remit the required regis-
tration fee with the application.

(f) [(9)] Upon receipt of the registration fee, the department
shall mail to theregistrant or licensee acertificate of registration, which
isvalid for one year and shall expire on the last day of the month cor-
responding to the license anniversary date. The department shall also
provide copies of the mark, suitable for reproduction.

(@) [(h)] Other than the use of the mark, no registrant or li-
censee shall use any statement of affiliation or endorsement by the State
of Texas or the department in the selling, advertising, marketing, pack-
aging, or other commercial handling of [TAP, Taste of Texas, Vintage
TFexas; Texas Grown, Naturally Texas; of] GO TEXAN products or op-
erating GO TEXAN restaurants.

(h) [()] Registrants and licensees shall indemnify and hold
harmless the commissioner, the State of Texas, and the department for
any claims, losses, or damages arising out of or in connection with
that person’s advertising, marketing, packaging, manufacture, or other
commercia handling of [TAR, Taste of Texas, Vintage Texas, Texas
Grown, Naturally Texas; or] GO TEXAN products or the operation of
restaurants.

() [()] Any permission under the certificate of registration
granted to aregistrant to use the mark shall be nonexclusive and non-
transferable for the products listed in the application.

(1) [(K)] Registrants shall do nothing inconsistent with the
ownership of the mark in the department, and all use of the mark by
any registrant shall inure to the benefit of and be on behalf of the
department. Further the registrants shall not have any right, title, or
interest in the mark, other than the right to use the mark in accordance
with the certificate of registration. Registrants must agree not to attack
the title of the department to the mark, or attack the validity of the
certificate of registration or the permission granted by the department.

(k) [(H] The nature and quality of the goods sold by registrants
in connection with the mark shall conform to any standards which may
be set from time to time by the department. Registrants shall cooper-
ate with the commissioner by permitting reasonable inspection of the
registrant’s operation and supplying the commissioner with specimens
of use of the mark upon request. Registrants shall not use the mark on
goods sold or marketed as products from another country or state, or
as products from acity or region outside of Texas, unless prior written
authorization is received from the department.

() [(m)] Registrants and licensees shall comply with al ap-
plicable laws and regulations and obtain all appropriate governmental
approval pertaining to the selling, advertising, marketing, packaging,
manufacturing, or other commercial handling of the products or oper-
ation of restaurants covered by the certification of registration.

(m) [(n)] Registrants shall use the mark only in the form and
manner, and with appropriate legends, as prescribed from time to time
by the commissioner. [Registrants shall affix on all product(s) bearing
the mark the following legal notice: GO TEXAN and Design is a cer-
tification mark of the Texas Department of Agriculture.]

(n) [(0)] The department shall have the sole right and discre-
tion to bring infringement or unfair competition proceedings involv-
ing the [TAP, Taste of Texas, Vintage Texas, Texas Grown, Naturaly
Texas; or] GO TEXAN and Design mark [marks].

(0) [(p)] The department may consider in its evaluation of an
applicant or registrant any information regarding an applicant or mem-
ber that could impair the department’s efforts to promote the devel op-
ment of markets for Texas agriculture and other products.

(p) [(g)] The consideration of information as provided in sub-
section (0) [(p)] of this section may include consideration of any in-
formation that may not enhance the integrity and positive image of the
program, including, but not limited to, a review of criminal informa-
tion, as allowed by applicable laws and regulations.

817.53. Action on Application.

(@ The assistant commissioner for Marketing and Promotion,
Texas Department of Agriculture, within 30 days of receipt of an ap-
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plication for registration or license to use the [TAP, Taste of Texas,
Vintage Texas, Texas Grown, Naturally Texas, orf] GO TEXAN and
Design mark, shall make an initial determination of whether such reg-
istration permission shall be granted or denied, and [forthwith] notify
the applicant in writing of his decision [setting forth in detail the rea-
sons for such grant or denia]. If the applicant is denied registration,
then the applicant shall be provided areason for such denial.

(b) - (¢) (No change.)

§17.54. Denial of Application to Use the [ TAR, Taste of Texas; Vin-
tage Texas, Texas Grown, Naturally Texas, or] GO TEXAN and Design
Mark.

An application for registration or license to use the [TAR, Taste of
Texas, Vintage Texas, Texas Grown, Naturally Texas, or] GO TEXAN
and Design mark may be denied if:

(1) application is not made in compliance with §17.52
of this title (relating to Application for Permission To Use [the TAR,
Taste of Texas, Vintage Texas, Texas Grown, Naturally Texas, or] GO
TEXAN and Design mark);

(2) the applicant cannot provide adequate assurances that
the product or restaurant for which application is made qualifies and
will continue to qualify for the program(s) in which it is enrolled;

(3) theproduct isof aquality markedly inferior to that rep-
resentative of similar products produced in Texas;

(4) theapplicant has misused the[TAP, Taste of Texas, Vin-
tage Texas, Texas Grown, Naturally Texas, or] GO TEXAN and Design
mark prior to the date of application; or

(5) applicant’s use of the [TAR, Taste of Texas, Vintage
Texas, Texas Grown, Naturally Texas; or] GO TEXAN and Design
mark would either:

(A) impair or frustrate the department’s efforts to ex-
pand or encourage development of the markets for Texas agricultural
and other products; or

(B) fail to enhance the integrity and image of the pro-
gram, as determined by the department; or

(6) it has been determined not to bein accordance with de-

partment policy [for reasons of policy, as determined by the depart-
ment].

§17.55. Registration of Those Entitled to Use the [TAR Taste of
Texas, Vintage Texas, Texas Grown, Naturally Texas; or] GO TEXAN
and Design Mark.

(@ The commissioner shall enroll in a register the names of
al persons granted permission under these sections to use the [TAR,
Taste of Texas, Vintage Texas, Texas Grown, Texas, or] GO
TEXAN and Design mark. The register shall be available for pub-
lic inspection during normal business hours in the offices of the Texas
Department of Agriculture, 1700 North Congress Avenue, in Austin,
Texas.

(b) The procedure [Procedure] for annual renewal of registra-
tion of persons authorized to use the [TAPR, Taste of Texas; Vintage
Texas, Texas Grown, Naturally Texas; or] GO TEXAN and Design
mark is as follows:. [.]

(1) Forty-five days before the expiration date of the regis-
tration, the department shall mail to each person previously registered
or licensed to use the GO TEXAN and Design mark a statement setting
forth the amount due as an annual registration fee.

(2) All payments are due by the expiration date of the reg-
istration.

(3) Within 30 days of receipt by the department of the re-
newa statement, together with the annual registration fee, the depart-
ment will mail to the registrant arenewal certificate of registration.

(4) Failure to remit the annual registration fee by the due
date shall result in the registrant being designated as inactive. Failure
to remit the annual registration fee within 366 days of the due date
shall result in the expiration of the registration and a new application
for membership will be required for re-instatement to the program.

(c) Anannual registration fee of $25 for registrationin the GO
TEXAN, [and] GO TEXAN Associate and/or GO TEXAN Restaurant
program shall be paid to the department.

[(d) Annua registration fees paid to the department for mem-
bership in the GO TEXAN program shall include the use of the TAR
Taste of Texas, Vintage Texas, Texas Grown or Naturaly Texas marks
for members enrolled in those programs prior to May 23, 1999.]

(d) [(e)] Annual GO TEXAN, [and] GO TEXAN Associate
registration, and the GO TEXAN Restaurant Program registration fees
charged by the department shall not exceed $50.

§17.56. Termination of Registration To Use the [ TAP, Taste of Texas,
Vintage Texas, Texas Grown, Naturally Texas, or] GO TEXAN and De-
sign Mark [marks].

(@ Registrationto usethe[TAPR, Tasteof Texas, Vintage Texas,
Texas Grown, Naturally Texas; or] GO TEXAN and Design mark may
be revoked at any time if the mark is misused.

(b) Misuse of the [TAPR, Taste of Texas, Vintage Texas, Texas
Grown, Naturally Texas; or] GO TEXAN and Design mark includes,
but is not limited to:

(1) use of the mark in the selling, advertising, marketing,
packaging, or other commercial handling of aproduct or restaurant for
which registration to use the mark has not been granted by the depart-
ment;

(2) use of the mark in the selling, advertising, marketing,
packaging, or other commercial handling of a product which is of a
quality markedly inferior to that representative of similar products pro-
duced in Texas; or

(3) use of the mark would either:

(A) impair or frustrate the department’s efforts to ex-
pand or encourage development of the markets for Texas agricultural
and other products; or

(B) fail to enhance the integrity and image of the pro-
gram, as determined by the department

(4) useof the mark in amanner violating any rule promul-
gated by the commissioner.

(c) Proceedings for the revocation of registration to use the
[TAP, Taste of Texas, Texas, Texas Grown, Naturally Texas,
or] GO TEXAN and Design mark shall be conducted inthe manner pro-
vided for contested cases by the Administrative Procedure Act, Texas
Government Code, Chapter 2001, and Chapter 1 of thistitle (relating
to General Practice and Procedure).

(d) A proceeding for revocation of registrationto usethe[ TAR,
Taste of Texas, Vintage Texas, Texas Grown, Naturally Texas, or] GO
TEXAN and Design mark shall not preclude the commissioner from
pursuing any other remedies, including, where applicable, the pena
and injunctive remedies provided for by law.

§17.57. Associate GO TEXAN Members.
(@ (No change)

32 TexReg 8238 November 16, 2007 Texas Register



(b) Application process.

(1) Applicationto usethe GO TEXAN and Design mark in
accordance with this section, shall be made in the same manner as pro-
vided in 817.52 of thistitle (relating to Application for Registration To
Use the [TAR Taste of Texas, Vintage Texas, Texas Grown, Naturally
Texas, or] GO TEXAN and Design Mark).

(2) (No change.)
(c) Eligibility Requirements and Membership Categories.
(1) - (3) (Nochange)

(4) Retailer. A licensee's use of the mark is limited to
general promotion of GO TEXAN products as defined in §17.51 and
§17.52 of thistitle (relating to Definitions and Application for Regis-
tration To Use the [TAP, Taste of Texas, Vintage Texas, Texas Grown,
Naturally Texas, or] GO TEXAN and Design Mark) in its retail loca
tions;

(5) - (7) (No change)
(d) - (¢) (Nochange.)
§17.58. GO TEXAN Beef Program.
(@ - (c) (Nochange)
(d) Application Process.

(1) Application to use the GO TEXAN and Design mark
in accordance with this section, shall be made in the same manner as
provided in §17.52 of thistitle (relating to Application to Use the [TAR
Taste of Texas, Vintage Texas, Texas Grown, Naturally Texas, or] GO
TEXAN and Design Mark).

(2) - (4 (Nochange)

(e) - (f) (No change.)
§17.60. GO TEXAN Restaurant Program.

(a) Statement of Purpose: The GO TEXAN Restaurant Pro-
gram is established to provide a marketing program that adds value
to Texas restaurants and encourages these establishments to purchase
products produced or processed in Texas.

(b) Restaurant Requirements. To be eligible for the GO
TEXAN Restaurant Program, members shall meet and agree to the
following requirements:

(1) Restaurant members shall purchase and use product(s)
made, grown, processed or value added in Texas, as well as products
produced by GO TEXAN members.

(2) Restaurant members must complete and submit the an-
nua GO TEXAN survey.

(3) Restaurant must be apermitted food establishment pro-
viding restaurant service located in Texas that is permitted in accor-
dance with all state and local laws and restaurant regulations.

(c) Restaurants headquartered out of state must have aplace of
businesswith aTexasaddressto be considered dligiblefor GO TEXAN
Restaurant Program membership.

(d) Display of GO TEXAN Restaurant Program |tems:

(1) Restaurant members may post their membership certifi-
cate to give notice that their establishment is an officidl GO TEXAN
Restaurant member.

(2) Restaurant members shall, whenever possible, display,
advertise and promote product(s) made, grown, processed or value
added in Texas to consumers within the restaurant. Texas Department

of Agriculture will provide a copy of the GO TEXAN logo for usein
promotion of the Texas restaurant establishment.

(e) Application Process:

(1) Application to use the GO TEXAN and Design mark
in accordance with this section shall be made in the same manner as
provided in §17.52 of thistitle (relating to Application to Use the GO
TEXAN and Design Mark).

(2) Applicants must certify on the application that all ap-
plicable GO TEXAN Restaurant Program requirements are met.

(3) Except asotherwiseprovidedinthissection, al require-
ments for membership in the general GO TEXAN program shall apply
to restaurants certified under this section.

(4) Restaurants must submit the GO TEXAN Restaurant
Program Member applicationin addition to the $25 annual GO TEXAN
membership fee. Restaurants will be billed the annual registration fee
of $25 each membership year thereafter.

(5) Restaurants must submit a copy of the Texas Depart-
ment of State Health Services Food Permit with membership applica-
tion. If a restaurant establishment loses its permit or if the permit is
revoked by the Texas Department of State Health Services, the estab-
lishment's GO TEXAN membership is void.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705320

Dolores Alvarado Hibbs

General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 463-4075

¢ ¢ L 4
TITLE 13. CULTURAL RESOURCES

PART 3. TEXAS COMMISSION ON
THE ARTS

CHAPTER 31. AGENCY PROCEDURES
13 TAC §31.4

The Texas Commission on the Arts proposes an amendment to
831.4, concerning Committees. Elsewhere in this issue of the
Texas Register, the Texas Commission on the Arts contempora-
neously adopts an amendment to 831.4 on an emergency basis.

The purpose of the amendment is to reflect agency restructuring
and its goals and strategies.

Gary Gibbs, Executive Director, Texas Commission on the Arts,
has determined that, for the first five-year period the amendment
is in effect, there will be no fiscal implications for state or local
government as a result of enforcing the amendment.

Mr. Gibbs also has determined that, for each year of the first five
years the amendment is in effect, the public benefit anticipated
as a result of enforcing the amendment will be streamlined gov-
ernance. There is no anticipated economic cost to persons who
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are required to comply with the repeal and new sections as pro-
posed. There will be no effect to small or micro businesses.

Comments on the proposal may be submitted to Jim Bob McMil-
lan, Texas Commission on the Arts, P.O. Box 13406, Austin,
Texas 78711-3406. Comments will be accepted for 30 days after
publication in the Texas Register.

The amendment is proposed under the Government Code,
8444.009, which provides the Texas Commission on the Arts
with the authority to make rules and regulations for its govern-
ment and that of its officers and committees.

No other statutes, articles or codes are affected by this proposal.

§31.4. Committees.

(@ All committee chairmen, with the exception of the chair-
men [ehairman] of the Grants and Services Committee and the Finance
Committee, [Assistance Review Committee,] and committee members
shall be appointed by the commission chair [chairman at the first regu-
lar meeting of the commission after the chairman is elected].

(b) Theterm of all committee memberships shall be until the
next commission meeting following the termination of the term of the
chair [chairman] who appointed them, or such earlier date as the chair
[chairman] may designate, or until their replacement has been named.

(c) All vacancies on any committee shall befilled by the chair
[chairman].

(d) Thechair [chairman] shall be an ex officio member of each
committee.

(e) A quorum at each committee meeting shall consist of one-
half of its members.

(f) Summary minutes will be kept of all standing committee
meetings, copies of which shall be distributed to all commission mem-
bers within 30 days after the meeting.

(@) The standing committees shall be the following.

(1) the Executive Committee is made up of the chair, vice
chair, secretary, treasurer, parliamentarian, and two members at large
appointed at the pleasure of the chair. The committee may recommend
to the commission policies and guidelines and may work with the ex-
ecutive director in developing and implementing such policies.

(2) the Finance Committee shall consist of at least three
members, and be chaired by the treasurer. The committee may rec-
ommend to the commission financial policies and guidelines and may
work with the executive director in devel oping and implementing such
policies and shall conduct an annual review and evaluation of commis-
sion activity and develop and control internal operating budgets.

[(1) The Executive Committee shall consist of the officers
of the commission and no more than two members of the commission
appointed at the pleasure of the chairman.]

[(2) TheAdministrative Committee shall consist of at least
three members, one to be the treasurer. The committee may recom-
and shall conduct an annual review and evaluation of commission ac-

(3) the Grants and Services Committee [The Assistance
Review Committee] shall consist of at least three members and shall
review, with assistance from the staff and advisory panels, applica-
tions [for assistanee] submitted to the commission and then make
recommendations to the commission. The vice chair [chairman] of the
commission shall serve as the chairman of this committee. The com-

mittee shall recommend to the commission grant submission criteria.
Funding is approved contingent upon the submission of appropriate
documentation and final approva by the Executive Director or his
designee(s). Funding will occur on or after September 1 of every year.

The Enterprise and Committee shall
consist of at least three members and shall be responsible for coor-
dinating activities of the commission and the business community.
Additional noncommissioner members may be appointed. Reports
and recommendations will be presented to the commission.]

[(5) TheLiaison to the Governor’s Office Committee shall
consist of at least three members and shall be responsible for maintain-
ing direct communication with the governor’s office on matters con-
cerning the commission. Reports and recommendations will be pre-

sented to the commission.]

(4) [(6)] the [The] Legislative Committee is a committee
of the whole of the commission with a designated chair. This com-
mittee shall be responsible for the development and initial approva of
legislative approaches and strategies of the commission [shall consist
of at least three members and shall be responsible for the development
and initial approval of legislative approaches and strategies of the com-
mission.]. Reports and recommendationswill be presented to the com-
mission.

consist of at least three members and shall be responsible for coor-
dinating activities of the commission and minority arts organizations.
Additional honcommissioner members may be appointed. Reports and
recommendations will be presented to the commission.]

[(8) TheEducation Committeeshall consist of at least three
members and shall be responsible for development and initial approval
of al matters dealing with the commission’s arts education initiatives.
Reports and recommendations will be presented to the commission.]

(5) [€9)] The Officer Nominating Committee shall consist
of three members, the committee chairman to be appointed by the com-
mission chair [chairman] and the other two members to be selected at
large by the commission. The committee shall select a date of nomi-
nees to serve as officers of the commission and shall recommend this
date of nominees to the commission at its quarterly meeting in June.

(h) Specia committees may be appointed from timeto time by
the chair [chairman] who shall designate the duties and term of such
committees.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 31,

2007.

TRD-200705249

Gary Gibbs

Executive Director

Texas Commission on the Arts

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 936-6564
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CHAPTER 35. A GUIDE TO OPERATIONS,
PROGRAMS AND SERVICES
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The Texas Commission on the Arts (commission) proposes the
repeal and replacement of §35.1 and §35.2, concerning a guide
to operations, programs, and services. Elsewhere in this issue
of the Texas Register, the Texas Commission on the Arts con-
temporaneously adopts the repeal and replacement of §35.1 and
§35.2 on an emergency basis.

The purpose of the proposed repeal and replacement is to be
consistent with changes to programs and services of the com-
mission as outlined in the Texas Arts Plan as amended October
2007.

Gary Gibbs, Executive Director, Texas Commission on the Arts,
has determined that, for the first five-year period the repeal and
new sections are in effect, there will be no fiscal implications for
state or local government as a result of enforcing the repeal and
new sections as proposed.

Mr. Gibbs also has determined that, for each year of the first
five years the proposed repeal and new sections are in effect,
the public benefit anticipated as a result of enforcing the repeal
and new sections will be the ability to utilize federal and state
financial assistance funds in a more effective manner, thereby
allowing more Texas organizations, communities, and citizens
to participate in agency programs. There is no anticipated eco-
nomic cost to persons who are required to comply with the repeal
and new sections as proposed. There will be no effect to small
or micro businesses.

Comments on the proposal may be submitted to Jim Bob McMil-
lan, Texas Commission on the Arts, P.O. Box 13406, Austin,
Texas 78711-3406. Comments will be accepted for 30 days after
publication in the Texas Register.

13 TAC 8351, §835.2

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Commission on the Artsor in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Government Code,
8444.009, which provides the Texas Commission on the Arts
with the authority to make rules and regulations for its govern-
ment and that of its officers and committees.

No other statutes, articles, or codes are affected by this proposal.
835.1. A Guide to Operations.
§35.2. A Guideto Programs and Services.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 30,

2007.

TRD-200705245

Gary Gibbs

Executive Director

Texas Commission on the Arts

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 936-6564
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13 TAC 8351, §835.2

The new sections are proposed under the Government Code,
8444.009, which provides the Texas Commission on the Arts
with the authority to make rules and regulations for its govern-
ment and that of its officers and committees.

No other statutes, articles, or codes are affected by this proposal.

§35.1. A Guide to Operations.

The commission adopts by reference A Guide to Operations (revised
October 2007). This document is published by and available from the
Texas Commission on the Arts, PO. Box 13406, Austin, Texas 78711.
This document is also available online at www.arts.state.tx.us.

§35.2. A Guide to Programs and Services.

The commission adoptsby reference A Guideto Programsand Services
(revised October 2007). This document is published by and available
from the Texas Commission onthe Arts, P.O. Box 13406, Austin, Texas
78711. This document is aso available online at www.arts.state.tx.us.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705246

Gary Gibbs

Executive Director

Texas Commission on the Arts

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 936-6564
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TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS

CHAPTER 22. PROCEDURAL RULES
SUBCHAPTERJ. SUMMARY PROCEEDINGS

The Public Utility Commission of Texas (commission) proposes
the repeal of §22.183 and new §22.183, relating to Failure to At-
tend Hearing and Disposition by Default. The proposed new rule
will remove the restrictions on the types of proceedings that may
proceed on a default basis and will clarify the procedures that
will be used to process contested proceedings if a party fails to
appear for hearing, including more specific criteria for what types
of notice must be provided to defaulting parties. The current
§22.183 allows disposition by default for proceedings initiated
by the commission staff where allegations are made in a Notice
of Violation, but the rule does not apply to the assessment of ad-
ministrative penalties. Because the State Office of Administra-
tive Hearings (SOAH) has adopted the commission’s procedural
rules, current §22.183 has had the effect of prohibiting the pro-
cessing of Notices of Violation that seek administrative penalties
when the party fails to appear for hearing, even though more
severe actions such as license revocation are permitted. The
proposed new rule would remove the current restriction that pro-
hibits default orders from assessing administrative penalties and
would permit the assessment of penalties through a default or-
der if a party fails to appear, consistent with the manner in which
other regulatory agencies address such matters. The proposed
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new rule is also intended to generally conform the rule to the
procedures used by the SOAH for other state agencies and pro-
vides clarity as to the forms of notice that must be given to an
affected party prior to the issuance of a default order. Project
Number 33864 is assigned to this proceeding.

Nathan Barrow, Legal Division, has determined that, for each
year of the first five-year period the proposed repeal and new
section are in effect, there will be no fiscal implications for state
or local government as a result of enforcing or administering the
section.

Mr. Barrow has determined that, for each year of the first five
years the proposed repeal and new section are in effect the pub-
lic benefit anticipated as a result of enforcing the section will
be more efficient processing of contested proceedings where a
party fails to appear for hearing, while preserving a party’s right
to notice of hearing and an opportunity to contest allegations.

There will be no adverse economic effect on small businesses
or micro-businesses as a result of enforcing this section. There
is no anticipated economic cost to persons who are required to
comply with the section as proposed.

Mr. Barrow has also determined that, for each year of the first
five years the proposed section is in effect, there should be no
effect on a local economy and, therefore, no local employment
impact statement is required under the Administrative Procedure
Act (APA), Texas Government Code, §2001.022.

The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to APA, Texas Government Code,
§2001.029, at the commission’s offices located in the William
B. Travis Building, 1701 North Congress Avenue, Austin, Texas
78701 on Thursday, December 20, 2007 at 10:00 a.m. The re-
quest for a public hearing must be received within 30 days after
publication in the Texas Register.

Comments on the proposed repeal of the current §22.183 and
the proposed new 822.183 may be submitted to the Filing Clerk,
Public Utility Commission of Texas, 1701 North Congress Av-
enue, P.O. Box 13326, Austin, Texas 78711-3326, within 30 days
after publication in the Texas Register. Sixteen copies of com-
ments to the proposed repeal of the current §22.183 and the pro-
posed new §22.183 are required to be filed pursuant to §22.71(c)
of this title. Comments should be organized in a manner consis-
tent with the organization of the proposed rule. The commis-
sion invites specific comments regarding the costs associated
with, and benefits that will be gained by, implementation of the
proposed section. The commission will consider the costs and
benefits in deciding whether to adopt the section. All comments
should refer to Project Number 33864.

16 TAC §22.183

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Public Utility Commission of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of the current §22.183 is proposed under the Public
Utility Regulatory Act (PURA), Texas Utilities Code Annotated,
§14.002 and §14.052 (Vernon 2007), which provides the Public
Utility Commission with the authority to make and enforce rules
reasonably required in the exercise of its powers and jurisdiction,
including rules of practice and procedure; and PURA, §15.024,
which provides the commission with the authority to assess a

penalty against a person who fails to timely respond to a writ-
ten notice summarizing an alleged violation and a corresponding
recommended penalty.

Cross Reference to Statutes:
8§814.002, 14.052, and 15.024.

§22.183. Failureto Attend Hearing and Disposition by Default.

Public Utility Regulatory Act,

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705293

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 936-7223
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16 TAC §22.183

New 822.183 is proposed under the Public Utility Regulatory Act
(PURA), Texas Utilities Code Annotated §14.002 and §14.052
(Vernon 2007), which provides the Public Utility Commission with
the authority to make and enforce rules reasonably required in
the exercise of its powers and jurisdiction, including rules of prac-
tice and procedure; and PURA, §15.024, which provides the
commission with the authority to assess a penalty against a per-
son who fails to timely respond to a written notice summarizing
an alleged violation and a corresponding recommended penalty.

Cross Reference to Statutes:
8§814.002, 14.052, and 15.024.

§22.183. Failureto Attend Hearing and Disposition by Default.

Public Utility Regulatory Act

(&) Disposition by default. If a party who does not have the
burden of proof fails to appear for hearing, the presiding officer may
proceed in that party’s absence on a default basis. In the proposal for
decision or final order, the factual alegations listed in the notice of
hearing will be deemed admitted.

(b) Notice of default proceeding. Any default proceeding un-
der this section requires adequate proof of the following:

(1) Proof that proper notice of hearing was provided to the
defaulting party pursuant to Tex. Gov't Code, Chapter 2001. Such no-
tice must have included adisclosurein at least twelve-point, bold-face
type, that the factual allegations listed in the notice could be deemed
admitted, and therelief sought inthe notice of hearing might be granted
by default if the defaulting party fails to appear at the hearing; or

(2) Ifitisnot possible to prove actual receipt of notice, a
hearing may proceed on a default basis if there is credible evidence
that:

(A) the notice of hearing was sent by certified mail, re-
turn receipt requested to the last known address in the commission’s
records, if the party has alicense, certificate, or registration approved
by the commission; and

(B) the notice of hearing was sent by certified mail, re-
turn receipt requested to the registered agent for process for the party
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on file with the Secretary of State, if the party is registered with the
Secretary of State.

(c) Admission of evidence. The party with the burden of proof
shall submit evidence to the presiding officer in accordance with the
requirements of this section.

(d) Motion to set aside adefault. Not later than 10 days after
the hearing has concluded, if a dismissal, proposal for decision, or a
proposed final order has not been issued, a party may file a motion to
set aside a default and reopen the record. The presiding officer may
grant the motion, set aside the default and reopen the record for good
cause shown.

(e) Default proposal for decision or order. Upon the failure of
the defaulting party to appear at the hearing, the presiding officer may
issue a default proposal for decision or final order, as applicable. Par-
ties may file exceptions and replies to exceptions to a default proposal
for decision pursuant to §22.261 of thistitle (relating to Proposals for
Decision) and may file a motion for rehearing to a default final order
pursuant to §22.264 of thistitle (relating to Rehearing).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705294

Adriana A. Gonzales

Rules Coordinator

Public Utility Commission of Texas

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 936-7223
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PART 3. TEXAS ALCOHOLIC
BEVERAGE COMMISSION

CHAPTER 31. ADMINISTRATION

16 TAC §31.4

The Texas Alcoholic Beverage Commission proposes an
amendment to 831.4, governing the required placement of
certain signs on the premises of alcoholic beverage license and
permit holders. The proposed amendment would add subsec-
tion (b) to the rule mandating that the holder of a license or
permit authorizing the on-premises sale of alcoholic beverages
post signs of certain language, size, and materials, providing
public warnings about the ill health effects of consuming alco-
holic beverages during pregnancy. The amendment is proposed
in response to the addition of new §11.042 and §61.111 to the
Alcoholic Beverage Code.

Lou Bright, General Counsel, has also determined that for each
year of the first five years the rule is in effect there will be a cost
of $18,000 to state government. This is the estimated cost for
the commission to print and mail the signs to retailers required to
display the signs. There is no fiscal impact on local government
as a result of implementing and enforcing this rule. There is no
anticipated fiscal impact to small businesses or persons required
to comply with the section.

Lou Bright, General Counsel, has determined that for the first five
years the rule is in effect the public will benefit from this amend-
ment because of the propagation of information about fetal alco-
hol syndrome.

Comments may be addressed to Lou Bright, General Counsel,
Texas Alcoholic Beverage Commission, P.O. Box 13127, Austin,
Texas 78711.

This amendment is proposed under the authority of §5.31 of the
Alcoholic Beverage Code, which gives the commission the au-
thority to prescribe and publish rules necessary to carry out the
provisions of the Texas Alcoholic Beverage Code and §11.042
and §61.111 of the Alcoholic Beverage Code, which require the
commission to adopt the rule.

Cross Reference: Section 11.042 and §61.111 of the Alcoholic
Beverage Code are affected by this amendment.

§31.4. Public Information Sgns.

(& Any licensed business location in the state which sells or
serves alcoholic beverages to the ultimate consumer shall display at
his place of business in a prominent place easily seen by the pub-
lic, i.e. near the door or by the cash register, a sign that provides
the following information: "If you have a complaint about the sale
or service of alcoholic beverages in this establishment, please contact
the Texas Alcoholic Beverage Commission, P.O. Box 13127, Austin,
Texas 78711-3127, or phone (512) 206-3333 [{512) 458-2500]."

(b) The holder of a permit authorizing the sale of acoholic
beverages for on-premises consumption shall display a warning sign
on the egress to each public restroom on the permitted premises that
provides the following information: "WARNING: According to the
surgeon general, women should not drink alcoholic beverages, includ-
ing distilled spirits, beer, coolers, and wine during pregnancy because
of the risk of birth defects.”

(c) [{b)] This sign shal be no smaller than 6 inches by 3-1/2
inches and shall be in lettering or type of a size sufficient to render it
both conspicuous and readily legible.

(d) [(c)] Thesign shal be made of sturdy material; if made of
paper, the [paper] weight shall be no less than 65# stock.

(e) [{d)] The responsibility of furnishing the required sign is
the sole responsibility of the licensee or permittee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705224

Alan Steen

Administrator

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 206-3204
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CHAPTER 33. LICENSING
SUBCHAPTER A. APPLICATION
PROCEDURES

16 TAC §33.10

PROPOSED RULES November 16, 2007 32 TexReg 8243



The Texas Alcoholic Beverage Commission proposes a new rule
§33.10, regulating the citizenship and status of applicants for al-
coholic beverage licenses and permits. The new rule mandates
that applicants must be lawfully authorized to work in the United
States and that business entities must be organized under the
laws of the state.

Lou Bright, General Counsel, has determined that for the first
five years the rule is in effect there will be no fiscal impact on
units of state or local government or small businesses or persons
required to comply with the section as a result of enforcing the
new rule.

Lou Bright, General Counsel, has determined that for the first five
years the rule is in effect the public will benefit from the adoption
of the proposed rule because it ensures that persons regulated
by the commission are in compliance with federal immigration
laws and are subject to the laws of the state.

Comments may be addressed to Lou Bright, General Counsel,
Texas Alcoholic Beverage Commission, P.O. Box 13127, Austin,
Texas 78711.

This new rule is proposed under the authority of §5.31 of the
Alcoholic Beverage Code, which gives the commission the au-
thority to prescribe and publish rules necessary to carry out the
provisions of the Texas Alcoholic Beverage Code.

Cross Reference: Section 1.07 and 8109.53 of the Alcoholic
Beverage Code are affected by this new rule.

§33.10. Citizenship and Status.

(@ Anindividua who applies for alicense or permit shall, at
the time of filing the application, be a United States citizen or legally
authorized to work in the United States. The commission will not is-
sue a permit or license to a person that will cause the person to be in
violation of the person’simmigration status and/or result in them being

SUBCHAPTER C. LICENSE AND PERMIT
ACTION
16 TAC 8§33.33

The Texas Alcoholic Beverage Commission proposes a new rule
§33.33, requiring licensees and permittees to maintain a current,
valid address on file with the commission and would allow no-
tices required under the code and rules to be served by mail to
that address.

Lou Bright, General Counsel, has determined that for the first
five years the rule is in effect there will be no fiscal impact on
units of state or local government as a result of enforcing the new
rule. There is no anticipated fiscal impact on small businesses
or persons required to comply with the section

Lou Bright, General Counsel, has determined that for the first
five years the rule is in effect the public will benefit from the
adoption of the proposed rule because it ensures that persons
regulated by the commission may be delivered notices and cor-
respondence affecting a permit or license issued by the com-
mission. It also provides notice to persons of the address at the
commission to which change notices shall be submitted.

Comments may be addressed to Lou Bright, General Counsel,
Texas Alcoholic Beverage Commission, P.O. Box 13127, Austin,
Texas 78711.

This new rule is proposed under the authority of 85.31 of the
Alcoholic Beverage Code, which gives the commission the au-
thority to prescribe and publish rules necessary to carry out the
provisions of the Texas Alcoholic Beverage Code.

Cross Reference: Section 11.65 of the Alcoholic Beverage Code
is affected by this new rule.

§33.33. Notification Requirements.

illegally in the United States.

(b) No permit shall be issued to a corporation, partnership,
firm, association, or other legal entity, other than an individual, unless
the entity is incorporated or organized under the laws of the State of
Texas.

(1) Thisrequirement does not apply to an entity holding a
brewer’s permit, and other licenses and permits as are necessary to the
operation of the brewer’s permit.

(2) This requirement does not apply to a foreign corpora-
tion that was engaged in the legal alcoholic beverages businessin this
state under charter or permit prior to August 24, 1935.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705227

Alan Steen

Administrator

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 206-3204
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(@ A person who holds alicense, permit or certificate issued
by the Alcoholic Beverage Commission shall maintain a current mail-
ing address and telephone number on file with the division that has
issued the license, permit or certificate.

(b) A person who holds alicense, permit, or certificate issued
by the Alcoholic Beverage Commission shall send a written notice of
change of mailing addressto the Commission within seven (7) business

days of the change.

(1) A person who holds a license or permit issued by the
Commission shall file achange of addresswith the Licensing Division
at TABC, PO. Box 13127, Austin, Texas 78711.

(2) A person who holds a certificate issued by the Com-
mission shall file a change of address with the Seller/Server Training
Division at TABC, PO. Box 13127, Austin, Texas 78711.

(c) A notice sent to a person by the Alcoholic Beverage Com-
mission shall be sent by first class mail to the last known mailing ad-

dress of a person.
(1) A person notified by mail under this subsection is pre-

sumed notified on the third day after the date on which the notice is
mailed.

(2) This subsection does not apply to a notice required by
Government Code §2001.054.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705225

Alan Steen

Administrator

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 206-3204
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CHAPTER 37. LEGAL
SUBCHAPTER A. RULESOF PRACTICE

The Texas Alcoholic Beverage Commission proposes the repeal
of 837.2, relating to the rules governing contested cases before
county courts; §37.3, relating to the service of pleadings and
notice of hearing; 8§37.4, relating to notice of hearing; and the
adoption of new 837.2, relating to procedure in contested cases.

Government Code, §2001.39 requires that each state agency
review and consider for readoption every four years each rule
adopted by the agency under Government Code, Chapter 2001.
Sections 37.2 - 37.4 have been reviewed and the commission
has determined that they can be simplified because the same
rules and procedures apply to contested cases before county
courts and the State Office of Administrative Hearings. New
837.2 replaces the repealed sections and adopts the provisions
of Government Code, Chapter 2001, and the rules adopted by
the State Office of Administrative Hearings for all contested
cases for which notice and hearing are required.

Lou Bright, General Counsel, has determined that for the first
five years that the proposed new rule is in effect there will be no
fiscal impact on units of state or local government as a result of
enforcing and administering the section as proposed.

Lou Bright has also determined that for the first five years that
the proposed new rule is in effect there will be no fiscal impact
on small or micro-businesses. There is no anticipated impact on
persons who are required to comply with the section.

Lou Bright has also determined that for each of the first five years
that new §37.2 is in effect it is anticipated that the public will ben-
efit by the simplification and consistency of procedural rules in
all commission contested cases that require notice and hearing.

Comments on the proposed repeal and new rule may be ad-
dressed to Lou Bright, General Counsel, Texas Alcoholic Bever-
age Commission, P.O. Box 13127, Austin, Texas 78711. Com-
ments will be accepted for 30 days following publication of the
repeal and proposed new rule in the Texas Register.

16 TAC 8§837.2

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Alcoholic Beverage Commission or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of the existing rules and adoption of the new rule are
authorized by §85.31, 5.43, and 11.65 of the Alcoholic Beverage
Code (Code). Section 5.31 give the commission authority to pre-
scribe and publish rules necessary to carry out the provisions of
Code. Section 5.43 provides the commission with authority to
prescribe rules of procedure for cases not heard by the State

Office of Administrative Hearings. Section 11.65 adopts the pro-
visions of Government Code, Chapter 2001, and the rules of pro-
cedure adopted by the State Office of Administrative Hearings.

Cross Reference: Section 5.43 and §11.65 of the Alcoholic Bev-
erage Code are affected by these repeals and the proposed new
rule.

837.2. Rules Governing Contested Cases Before County Courts.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705231

Alan Steen

Administrator

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 206-3204

1 4 1 4 ¢

16 TAC 8§837.2

The repeal of the existing rules and adoption of the new rule are
authorized by §85.31, 5.43, and 11.65 of the Alcoholic Beverage
Code (Code). Section 5.31 give the commission authority to pre-
scribe and publish rules necessary to carry out the provisions of
Code. Section 5.43 provides the commission with authority to
prescribe rules of procedure for cases not heard by the State
Office of Administrative Hearings. Section 11.65 adopts the pro-
visions of Government Code, Chapter 2001, and the rules of pro-
cedure adopted by the State Office of Administrative Hearings.

Cross Reference: Section 5.43 and §11.65 of the Alcoholic Bev-
erage Code are affected by these repeals and the proposed new
rule.

§37.2. Contested Case.

(8 Thisrulerelatesto any contested case under the Alcoholic
Beverage Code (Code) where notice and hearing are required, or an
opportunity for public participation is provided under the Code.

(b) All notices and pleadingsin a contested case shall comply
with the provisions of Texas Government Code, Chapter 2001, Sub-
chapters C, D, and F and the rules of procedure adopted by the State Of -
fice of Administrative Hearingsin Title 1, Texas Administrative Code,

Chapter 155.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705234

Alan Steen

Administrator

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 206-3204

1 4 1 4 ¢

PROPOSED RULES November 16, 2007 32 TexReg 8245



16 TAC 837.3

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Al coholic Beverage Commission or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal of the existing rules and adoption of the new rule are
authorized by 885.31, 5.43, and 11.65 of the Alcoholic Beverage
Code (Code). Section 5.31 give the commission authority to pre-
scribe and publish rules necessary to carry out the provisions of
Code. Section 5.43 provides the commission with authority to
prescribe rules of procedure for cases not heard by the State
Office of Administrative Hearings. Section 11.65 adopts the pro-
visions of Government Code, Chapter 2001, and the rules of pro-
cedure adopted by the State Office of Administrative Hearings.

Cross Reference: Section 5.43 and §11.65 of the Alcoholic Bev-
erage Code are affected by these repeals and the proposed new
rule.

§37.3. Service of Pleadings and Notice of Hearing.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705232

Alan Steen

Administrator

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 206-3204

¢ ¢ ¢
16 TAC 8374

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Al coholic Beverage Commission or in the Texas Register office,
Room 245, James Ear| Rudder Building, 1019 Brazos Street, Austin.)

The repeal of the existing rules and adoption of the new rule are
authorized by §885.31, 5.43, and 11.65 of the Alcoholic Beverage
Code (Code). Section 5.31 give the commission authority to pre-
scribe and publish rules necessary to carry out the provisions of
Code. Section 5.43 provides the commission with authority to
prescribe rules of procedure for cases not heard by the State
Office of Administrative Hearings. Section 11.65 adopts the pro-
visions of Government Code, Chapter 2001, and the rules of pro-
cedure adopted by the State Office of Administrative Hearings.

Cross Reference: Section 5.43 and 811.65 of the Alcoholic Bev-
erage Code are affected by these repeals and the proposed new
rule.

837.4. Notice of Hearing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705233

Alan Steen

Administrator

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 206-3204

¢ ¢ 14

CHAPTER 41. AUDITING

SUBCHAPTER C. RECORDS AND REPORTS
BY LICENSEES AND PERMITTEES

16 TAC 841.56

The Texas Alcoholic Beverage Commission proposes an
amendment to 841.56, concerning out-of-state winery direct
shipper’'s permits. Holders of Direct Shipper’'s permits are
required to report their regulated activities to the commission
and pay relevant taxes based on those activities. This amend-
ment would change the reporting requirement from monthly to
quarterly.

Lou Bright, General Counsel, has determined that for the first
five years the rule is in effect there will be no fiscal impact on
state or local government as a result of enforcing the amended
rule. There is no anticipated fiscal impact on small businesses
or persons required to comply with the section.

Lou Bright, General Counsel, has determined that for the first
five years the rule is in effect the public will benefit from the adop-
tion of the amendments. The public benefit that will result is in-
creased efficiency in the administration and enforcement duties
of the agency and a reduction in the reporting requirements by
permittees and licensees to the commission without any reduc-
tion in permittee/licensee accountability and payment of taxes to
the state.

Comments may be addressed to Lou Bright, General Counsel,
Texas Alcoholic Beverage Commission, P.O. Box 13127, Austin,
Texas 78711.

This amendment is proposed under the authority of §5.31 of the
Alcoholic Beverage Code, which gives the commission the au-
thority to prescribe and publish rules necessary to carry out the
provisions of the Texas Alcoholic Beverage Code and §54.06 of
the Alcoholic Beverage Code, which provides the commission
with authority to establish rules for periodic reports by out-of-
state winery direct shipper’s permit holders.

Cross Reference: 85.32 and §54.06 of the Alcoholic Beverage
Code are affected by this amendment.

§41.56. Out-Of-Sate Winery Direct Shipper’s Permits.

(& Thisrulerelates to Chapter 54 of the Alcoholic Beverage
Code.

(b) Each holder of an out-of-state winery direct shipper’s per-
mit shall make fiscal year quarterly reports [a menthly repert] (Direct
Shipper’s Report) to the commission on forms prescribed by the ad-
ministrator.

() Thereport shall bemade and filed by the permittee with the
commission at its officesin Austin, Texas, on or before the 15th day of
the month following the end of the quarterly reporting period [calendar
month] for which the report is made and shall show:

(1) thefiscal quarter and year [month] for which the report
is made, the permit number and the name and address of the winery;

32 TexReg 8246 November 16, 2007 Texas Register



(2) invoice date, invoice number, customer name, city, to-
tal wine gallons per invoice, carrier making delivery, and freight bill
number for each sale and delivery.

(d) Holders of out-of-state winery direct shipper’s permits
must pay the excise tax on the total galons of wine shipped into
the state, not later than the 15th day of the month following the
quarterly reporting period [month] the wine was shipped into the state.
Remittance of the tax due on wine, less 2.0% of the amount due when
submitted within the required time, shall accompany the quarterly
[monthly] report hereinbefore provided and shall be made by check,
United States money order, or other acceptable methods of payment
payable to the Texas [State] Comptroller of Public Accounts [Texas].

(e) Aslong as an out-of-state winery direct shipper’s permit
remains active, the [monthly] report required herein must be filed [each
month] even though no sales or shipments have been made.

(f) Quarterly Reporting Periods.  September 1, through
November 30; December 1, through February 28 or 29; March 1,
through May 31; and June 1, through August 31.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705228

Alan Steen

Administrator

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 206-3204

1 4 1 4 1 4

CHAPTER 45. MARKETING PRACTICES
SUBCHAPTER C. STANDARDS OF IDENTITY
FOR MALT BEVERAGES

16 TAC 845.71, 845.85

The Texas Alcoholic Beverage Commission proposes the
amendment of 845.71, relating to definitions under Chapter
45, Subchapter C, relating to standards of identity for malt
beverages, and 845.85, relating to approval of labels of malt
beverages. These amendments implement changes to §101.67
of the Texas Alcoholic Beverage Code, as amended by SB 904,
8§20, 80th Legislature, Regular Session, 2007.

The proposed amendment to 845.71 adds definitions for "in-
dependent laboratory" and "independent, reputable laboratory".
These terms are used in the amendments made to §101.67, but
were not defined.

Amended 845.85 implements the changes made to §101.67 of
the Texas Alcoholic Beverage Code, by SB 904, §20, 80th Legis-
lature, Regular Session, 2007, regarding the procedure for sub-
mitting samples and the fee assessed for submitting an applica-
tion for label approval to the commission. Section 101.67 previ-
ously prescribed a fee of $25. When §101.67 was amended the
fee set forth in the statute was changed from the specific amount
of $25 to "an amount sufficient to cover the cost of administer-
ing" the section. The fee proposed in the amended rule remains
at $25.

Lou Bright, General Counsel, has determined that for the first
five years that the proposed rules are in effect there will be no
fiscal impact on units of state or local government as a result of
enforcing and administering the section as proposed.

Lou Bright, General Counsel, has determined that for the first five
years that the proposed rules are in effect, small businesses,
micro-businesses or persons who chose to have the alcoholic
content of a beverage tested by an independent laboratory will
be required to pay any charges assessed by the laboratory for
conducting the test. A person required to submit an application
for label approval will also be required to pay a fee sufficient
to cover the cost of administering this section. The proposed
fee is the same as the fee currently paid with the application, so
there will be no change in the amount small businesses, micro-
businesses or persons required to comply with the section will
pay.

Lou Bright, General Counsel, has determined that for each of
the first five years that the proposed rules are in effect the public
will benefit by the simplification of the label approval process, as
well as the opportunity to submit test results in lieu of shipping
the actual product to the commission for testing.

Comments on the proposed rule amendments may be ad-
dressed to Lou Bright, General Counsel, Texas Alcoholic
Beverage Commission, P.O. Box 13127, Austin, Texas 78711.
Comments will be accepted for 30 days following publication of
the proposed amended rules in the Texas Register.

These proposed rule amendments are authorized by §5.31 and
8101.67 of the Alcoholic Beverage Code (Code). Section 5.31
gives the commission authority to prescribe and publish rules
necessary to carry out the provisions of Code. Section 101.67
provides the commission with authority to prescribe rules of pro-
cedure for accepting analysis of beer, ale, or malt liquor by an
independent laboratory and establishing a reasonable fee.

Cross Reference: Section 5.31 and §101.67 of the Alcoholic
Beverage Code are affected by these amendments.

8§45.71. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Beer--A malt beverage containing one half of one per-
cent or more of acohol by volume and not more than 4.0% of alcohol
by weight, and shall not be inclusive of any beverage designated by
label or otherwise by any other name than beer.

(2) Bottler--Any person who places malt beveragesin con-
tainers.

(3) Brandlabel--Thelabel carrying, inthe usua distinctive
design, the brand names of the malt beverage.

(4) Container--Any can, bottle, barrel, keg, or other closed
receptacle, irrespective of size or of the material from which made, for
use for the sale of malt beverages at retail. This provision does not
in any way relax or modify §101.44 and §1.04(18) of the Alcoholic
Beverage Code.

(5) Domestic malt beverages--A malt beverage manufac-
tured in the United States.

(6) Gallon--United States gallon of 231 cubic inches of
malt beverages at 39.2 degrees Fahrenheit (4 degrees Celsius). All
other liquid measures used are subdivisions or multiples of the gallon
as so defined.
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(7) Independent |aboratory--A laboratory which hasagood
reputation in theindustry and is not affiliated with the Texas Alcoholic
Beverage Commission or with any entity regulated by the Texas Alco-
holic Beverage Commission.

(8) Independent, reputable laboratory--A |aboratory which
has agood reputation in the industry and is not affiliated with the Texas
Alcoholic Beverage Commission or with any entity regulated by the
Texas Alcoholic Beverage Commission.

(9) [(D] Malt beverage--A beverage made by the al coholic
fermentation of an infusion or decoction, or combination of both, in
potable brewing water, of malted barley with hops, or their parts, or
their products, and with or without other malted cereals, and with or
without the addition of unmalted or prepared cereds, other carbohy-
drates or products prepared therefrom, and with or without the addition
of carbon dioxide, and with or without other whol esome products suit-
able for human consumption.

(10) [(8)] Malt liquor--Any malt beverage containing more
than 4.0% of alcohol by weight.

(11) [(9)] Territory--Puerto Rico.

(12) [(20)] United States--The several states and territories
and the District of Columbia; the term "state" includes a territory and
the District of Columbig; and the term "territory" meansthe Common-
wealth of Puerto Rico.

845.85. Approval of Labels.

(@ Application for label approval shall be made to the admin-
istrator at Austin, Texas, and shall be accompanied by a legible copy
of the Federal Label Approval issued by the Department of Treasury.
[three labels for which approval is sought. In all such instances where
the label has been approved by the Federal Bureau of Alcohol, Tobacco
and Firearms, a photostatic copy of the certificate of approval must be
furnished to the commission upon demand.]

(b) A sample of the beverage must be submitted to the com-
mission for analysis to verify alcohol content. A product analysis pro-
vided by an independent laboratory may be submitted in lieu of the
actual samples.

(c) A feein the amount of $25.00 is required for each size
requested on the application.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705242

Alan Steen

Administrator

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 206-3204

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 11. TEXASBOARD OF NURSING

CHAPTER 216. CONTINUING EDUCATION
22 TAC 8§8216.1 - 216.7

The Texas Board of Nursing (BON) proposes amendments to 22
TAC 8§8216.1 - 216.7, relating to Continuing Education. Senate
Bill 993 (SB 993) was passed in the 80th Legislative Session and
addressed Nursing Peer Review. It also specifically addressed
continuing education (CE) for nurses in that, effective Septem-
ber 1, 2007, the Board has the discretion to accept only Type |
CE courses for license renewal. Senate Bill 993 amended the
Nursing Practice Act (Tex. Occ. Code 8301.303) by deleting the
portion of the section that required the Board to allow Type Il CE.

Prior to February 1, 2004, the Board of Vocational Examiners re-
quired LVNs to have Type | CE only. When the boards combined
in 2004, LVNs were allowed to have up to 10 hours of Type Il CE
because the Nursing Practice Act allowed it.

The current types of CE are divided into Type | and Type Il CE.
The proposed rule amendments would allow only Type |, so,
therefore, the distinction would be eliminated. The proposed
amendments would distinguish between acceptable and unac-
ceptable types of CE.

Type | CE are courses that are approved and reviewed by or-
ganizations recognized by the Board to approve CE programs
and the entities that provide such programs. Some of the or-
ganizations recognized by the Board are: American Academy
of Nurse Practitioners; American Nurses Credentialing Center;
American Association of Critical-Care Nurses; American Asso-
ciation of Nurse Anesthetists; American College of Nurse Mid-
wives; Texas League of Vocational Nurses; Licensed Vocational
Nurses Association of Texas; National Association for Practi-
cal Nurse Education and Service (NAPNES); National Federa-
tion of Licensed Vocational Nurses (NFLVN); Continuing Medi-
cal Education (for APNs only); National Association of Pediatric
Nurse Associates and Practitioners; Colleges and Universities;
and Other State Boards of Nursing.

A Type |l program is one which meets the criteria in the Board's
rules, but has not been approved by one of the credentialing or-
ganizations. A Type |l may be a program approved for another
healthcare professional, such as a physician or pharmacist, or
a program offered by one’s employer or other organization. The
program, however, must address nursing practice or the provi-
sion of health care, include nurses in the target audience, and
meet the definition of nursing continuing education. Other ac-
tivities accepted for Type |l credit include program development
and presentation, and authorship. The proposed amendments
will eliminate this type of CE.

Academic courses in nursing can be taken for credit and meet
Type | requirements if a grade of C or better or pass on a pass/fail
system is achieved. One academic semester hour is equal to
15 contact hours. The courses must be within the framework
of a curriculum that leads to an academic degree in nursing or
any academic course relevant to nursing practice/health care. If
academic courses are taken for credit but are related generally
to health care but not specifically to nursing care, or if a course
was audited, then the course would qualify as Type Il credit. The
proposed amendments will distinguish between what academic
courses are acceptable for CE (courses taken for a grade or
pass/fail) and unacceptable (audited or not specific to nursing).

Chapter 216 of the Board’s rules outlines the CE requirements
for nurses. The proposed amendments would limit acceptable
CE to Type |, as explained above, and would eliminate Type
Il CE. Because no outside process exists to review Type Il
courses, the Board Staff has to review each Type Il CE submit-
ted to ensure that it meets the requirements of the Board'’s rules.
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These courses have historically been difficult to audit for license
renewal due to the wide array of courses that exist and the lack
of information available to review the course curriculum.

Due to the elimination of any distinction in types of CE, the pro-
posed amendments will only refer to and distinguish between
"acceptable CE" and "unacceptable CE." In addition, non-sub-
stantive grammatical and consistency edits were included.

Katherine Thomas, Executive Director, has determined that for
the first five-year period the proposed amendments are in effect
there will be no fiscal implications for state or local government
as a result of implementing the proposed amendments.

Ms. Thomas has also determined that for each year of the first
five years the proposal is in effect the public benefit will be that
all acceptable continuing education courses will be approved by
an entity approved by the Board in order to assure quality CE.
There will be no additional cost to small businesses or affected
individuals as a result of these proposed amendments.

Written comments on the proposal may be submitted to Joy
Sparks, Assistant General Counsel, Texas Board of Nursing,
333 Guadalupe, Suite 3-460, Austin, Texas, 78701; by email to
joy.sparks@bon.state.tx.us; or by facsimile to (512) 305-8101.

The proposed amendments are pursuant to the authority of
Texas Occupations Code 8301.151 and 8301.152 which autho-
rizes the BON to adopt, enforce, and repeal rules consistent
with its legislative authority under the Nursing Practice Act.

Texas Occupations Code, §301.303, is affected by the proposed
amendments.

§216.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) (No change.)

(2) Advanced Practice Nurse (APN)--A nurse anesthetist,
nurse practitioner, nurse midwife, or clinical nurse specialist approved
by the board to practice as an advanced practice nurse based on com-
pletion of an advanced educational program acceptable to the board.
[A registered nurse approved by the board to practice as an advanced
practice nurse based on completion of an advanced educational pro-

gram acceptable to the board. The term includes a nurse practitioner,
nurse-midwife, nurse anesthetist, and a clinical nurse specialist.]

(3)- (4 (Nochange)
(5) Authorship--Development and publication of a manu-
script related to nursing and health care.

[(5) Bioterrorism: The overt or covert dispensing of dis-
ease pathogens or toxins by individuals, groups, or governments for
the purpose of causing harm for either ideological, political, or finan-

©)-(

(8) Contact hour--Sixty consecutive minutes of participa-
tion in alearning activity.

(No change.)

(9) Continuing Education (CE)--Programs beyond the ba-
sic preparation which are designed to promote and enrich knowledge,
improve skills and develop attitudes for the enhancement of nursing
practice, thus improving health care to the public. [Nurse refresher
courses are not accepted for continuing education credit.]

(10) Continuing education program--An organized educa-
tional activity, e.g, self-paced (online), classroom, approved through an

external review process based on a predetermined set of criteria. The
review is conducted by an organization(s) recognized by the board to
approve programs and provi iders. [designed and evaluated to meet a
set of behavioral which may be presented in one session or
a series of sessions.]

(11) (No change.)
sored by the employing agency to provide specific information about
the work setting. Orientation or other programs which address the
institution’s philosophy, policies and procedures, on-the-jaob training;
basic cardiopulmonary resuscitation; and equipment demonstration
are not acceptable for continuing education credit.]

_— . . |

conducted by the employing agency for the development of its nursing
staff’s knowledge and improvement of skills. Institutional-based in-
struction which qualifies under §216.3(1) of thistitle (relating to Type
1) is acceptable for Type | credit. Type Il credit may be obtained for
programs which comply with §216.4 of this title (relating to Criteria
for Acceptable Continuing Education Activity).]

(12) [(14)] [Limited] Prescriptive Authority--Authoriza-
tion granted to an advanced practice nurse who meets the requirements

to carry out or sign a prescription drug order.

[(15) Orientation--A program designed to introduce em-
ployeesto the philosophy, goals, policies, procedures, role expectations
and physical facilities of a specific work place. This does not meet the
continuing education criteria as intended by these rules]

(13) [(26)] Program number--A unique number assigned to
aprogram upon approval which shall identify it regardless of the num-
ber of times it is presented.

(14) [(27)] Provider--Anindividual, partnership, organiza-
tion, agency or ingtitution approved by an organization recognized by
the board which offers continuing education programs.

(15) [(28)] Provider number--A unique number assigned to
the provider upon approval by the credentialing agency or organization.
the learner takestheinitiative and the responsibility for assessing, plan-
ning, implementing and evaluating the activity. Self-directed study
may include program development, auditing of academic course, ini-
thorship.]

[(20) Typel--Programs(s) approved through an external re-
view process based on a predetermined set of criteria. The review is
conducted by an organization(s) recognized by the board to approve
programs and providers].
an externa review process.]

§216.2. Purpose.

The purpose of continuing education is to ensure that nurses stay
abreast of current industry practices, enhance their professional
competence, learn about new technology and treatment regimens,
and update their clinical skills. Continuing education in nursing
includes programs beyond the basic preparation which are designed to
promote and enrich knowledge, improve skills and develop attitudes
for the enhancement of nursing practice, thus improving health care
to the public. Pursuant to authority set forth in Texas Occupations

Code §301.303, the board requires [is establishing rules requiring]
participation in continuing education activities for license renewal.
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The procedures set forth in these rules provide guidance to fulfilling
the continuing education requirement. The board encourages nursesto
choose continuing education courses that relate to their work setting
and practice area, which benefits the public welfare. [ a variety of
means for licensees to comply with this requirement. The board
assumes licensed nurses will maintain the high standards of thepret%—

pLanandmpLementqu%%yedHeanenalpregramswhlehmeetthe
criteria of the board.]

§216.3. Requirements.

(@) Twenty contact hours of continuing education within the
two yearsimmediately preceding renewal of registration are required.

[(1)] These [Type |. Ten contact] hours shall be obtained
by participation in programs approved by acredentialing agency recog-
nized by the board. [The program shall meet all criterialisted in §216.4
of this title (relating to Criteria for Acceptable Continuing Education
Activity). In addition, there shall be a nurse on the planning commit-
tee and target audience shall include nurses. For RN or LVN/RN target
groups, aRN shall be on the planning committeeto ensure that program
objectivesand content are commensurate with recognized standardsfor
RN eennnamg education courses. The board recognizes agencies/or-

to approve providers and/or programsfor Typel credit.] A
list of these agencies/organizations may be obtained from the board’s
office or web site.

[(2) Type ll. The remaining 10 contact hours shall be ob-
tained by participation in additional Typel programsor by participation
in activities listed in §216.4 of thistitle]

(b) [€3)] Requirements for the Advanced Practice Nurse. The
licensee authorized by the Board as an advanced practice nurse (APN)
is required to obtain 20 contact hours of continuing education within
the previous two years of licensure.

(1) [(A)] The required hours are not in addition to the re-
quirements of subsection (a) [paragraphs (1); (2); (4); and (5)] of this

section.

(2) [(B)] The 20 contact hours of continuing education
must be appropriate to the advanced specialty areaand role recognized
by the Board.

(3) [(€)] The APN who holdslimited ]prescriptive author-
ity must complete, in addition to the required contact hours in para-
graph (2) [subparagraph (B)] of this subsection [paragraph], at least
five (5) [5] contact hours of continuing education in pharmacothera-
peutics.

(4) [(D)] Category | Continuing Medical Education (CME)
contact hours will meet requirements [for Type | contact hours] as de-
scribed in this chapter.

[(4) For either two year renewal cycle preceding Septem-
ber 1, 2007, alicense holder who renews alicenseto practiceasaNurse
or Advanced Practice Nurse shall have completed not less than two
contact hours of continuing education in bioterrorism as part of the to-
tal hours of continuing education required to be completed under (1)
and (2).]
uing education in bioterrorism shall include information relevant to
preparing for, reporting medical events resulting from, and respond-
ing to the consequences of an incident of bioterrorism.]

The bioterrorism continuing education program
will be acceptable to the board for Type | or Type Il credit if it meets
the following criteria’]

clues to bioterrorism attack and the signs, symptoms, and modes of
i<son of hi o of bi ism]
tion relating to the reporting of an incidence of bioterrorism including

the ways in which to contact the proper authorities and correctly docu-
ment the incidence of bioterrorism;]

sition of treatment-related supplies, the awareness of any facility-orga
nized response plans, and the development of a patient care plan to

[(iv) the bioterrorism courseis designed for and tar-
geted to Registered Nurses and Licensed Vocational Nurses.]

[(C) A license holder who does not comply with the
continuing education requirement imposed under this paragraphis sub-
ject only to required completion of the continuing education require-
ment in aperiod set by the board of 30 days or less or an administrative
penalty imposed under Subchapter K of the Nursing Practice Act, or
beth.}

[(D) A license holder who does not comply with the
sanctions imposed under subparagraph (C) of this paragraph is subject
to any sanction imposed under §301.453 of the Nursing Practice Act.]

(c) [5)] Forensic Evidence Collection.

(1) [(A)] Each nurse licensed in Texas and employed in an
emergency room setting on or after September 1, 2006 shall complete
a minimum of two hours of continuing education relating to forensic
evidence collection, as required by Texas Occupations Code §301.306
and this rule by:

(A) [()] September 1, 2008 for nurses to whom this re-
quirement applies who are employed in an ER setting on or before
September 1, 2006, or

(B) [(i)] within two years of theinitial date of employ-
ment in an emergency room setting. This requirement may be met
through completion of [either Type | or Type H] approved continuing
education activities, as set forth in §216.4 of thistitle.

(2) [B)] Thisrequirement shall apply to nurses who work
in an emergency room (ER) setting that is:

(A)  [{)] the nurse's home unit;

(B) [(i)] an ER unit to which the nurse "floats" or
schedules shifts; or

(C) [(ii)] anurse employed under contractual, tempo-
rary, per diem, agency, traveling, or other employment relationship
whose duties include working in an ER.

(3) [(©)] A licensed nurse in Texas who would otherwise
be exempt from CE requirements during the nurse'sinitial licensure or
first renewal periods under §216.8(b) or (c) of this title shall comply
with the requirements of this section. Thisis a one-time requirement
for each nurse employed in an emergency room setting. In compliance
with §216.7(b) of thistitle, each licenseeisresponsible for maintaining
records of CE attendance. Validation of course completion in Forensic
Evidence Collection should be retained by the nurse indefinitely, even
if a nurse changes employment.
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(4) [(D)] The minimum 2 hours of continuing education re-
quirement shall include information relevant to forensic evidence col-
lection and age or population-specific nursing interventions that may
be required by other laws and/or are necessary in order to assure ev-
idence collection that meets requirements under Texas Government
Code §420.031 regarding use of a service-approved evidence collec-
tion kit and protocol. Content may also include but is not limited to
documentation, history-taking skills, use of sexual assault kit, survivor
symptoms, and emotional and psychological support interventions for
victims.

(5) [€B)] The required hours are included in the [reguire-
ments of paragraphs (1) - (3) of this section relating to] continuing ed-
ucation requirements for nurses.

In compliance with Texas Occupations Code

§112.051, the Board shall adopt rules providing for reduced fees and

continuing education requirements for retired health care practitioners

(d) [(B)] A nursewho is 65 yearsold or older and who holds

or isseeking to hold avalid volunteer retired (VR) nurse authorization

in compliance with Texas Occupations Code §112.051 and Board rule
(22 TAC 8217.9(d)):

(1) [(] Must have completed at least 10 hours of [either
Type 1 or Type 2] continuing education as defined in this chapter dur-
ing the previous biennium, unless the nurse also holds valid recogni-
tion as an advanced practice nurse or is a Volunteer Retired Registered
Nurse (VR-RN) with advanced practice authorization in a given role
and specialty in the State of Texas.

(2) [(i)] Must have completed at least 20 hours of [either
Type | or Type 2] CE as defined in this chapter if authorized by the
Board in a specific advanced practice role and specialty. The 20 hours
of CE must meet the same criteria as APN CE defined under sub-
section (b) [paragraph (3)] of this section. An APN authorized as a
VR-RN with APN authorization may NOT hold prescriptive authority.
Thisdoes not preclude aregistered nurse from placing his’her APN au-
thorization on inactive status and applying for authorization only as a
VR-RN.

(3) [(ii)] Is exempt from fulfilling targeted CE require-
ments except as required for volunteer retired advanced practice
nurses.

§216.4. Criteriafor Acceptable Continuing Education Activity.
Continuing Education programs must be approved by a credentialing
agency or an affiliated entity of one of these agencies. Proof of suc-
cessful completion shall contain the name of the provider; the program
title, date, and location; number of contact hours; provider number; and
credentialing agency. [iFheieIJre\Mﬂg criteria have been established to
guide approved the licensed nurse in selecting appropri-
ate programs and providers to guide the provider in planning and pre-
senting continuing education programs. Activities which may meet
these criteria include: classroom instruction, individualized instruc-
tion, and academic courses., self-directed study, and institutional-based
instruction.]

[(1) Length. The program shall be at least one contact hour
(60 consecutive minutes) in length.]

[ Learner objectives]

[(A) Objectives shall be written and shall be the basis

for determining content, learning experience, teaching methodologies,
and evaluation.]

[(B) Objectives shall be specific, attainable, measur-
able, and describe expected outcomes of the learner.]
[(3) Target audience. The target audience for the program
is identified.]
[(4) Planned program. There shall be evidence of program
planning based on needs of potential target audience.]
[(5) Content.]
[(A) The content shall be relevant to nursing practice
and/or health care and provide for the professiona growth of the li-
censee]

[(B) Content is related to and consistent with the pro-
gram objectives]

[(A) There shal be documentation of the instructor’s
expertise in the content area. The instructor should apply principles
of adult learning.]

[(B) If the program includes a clinical nursing compo-
nent, a licensed nurse with expertise in that specific component shall
provide supervision with aratio of no more than 12 participants to one

{ee) #theppegﬁammelﬂd&sammealeempenmtetha

[(A) Learning experiences and teaching methods shall
be appropriate to achieve the abjectives of the program.]

[(B) Principles of adult education shall be used in the
design of the program.]

{C) Time alotted for each activity shall be sufficient
for the learner to meet the objectives of the program.]

[(D) A scheduleof the program shall be provided which

[(E) Facilities and educational resources shall be ade-
quate to implement the program.]

[(8) Evauation]

[(A) Participants shall complete awritten evaluation of

thet}

[(i) teaching expertise of each instructor;]

[(i) learner’s achievement of objectives;}

[(iii) relevance of objectivesto overal purpose/goal
of activity;]

[(iv) effectiveness of teaching strategies; and]

[(v) appropriateness of physical facilities and edu-
cational resources.]

[(B) If participation is in an academic course or other
program inwhich gradesare granted, agrade equivalent to "C" or better
shall be required, or "Pass" on a Pass/Fail grading system.]

[(9) Records]

[(A) Records of programs shall be kept by the provider
for aminimum period of four years from the date of completion.]
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Theprovider shall furnish each participant arecord
of successful completion specifying the provider; title, date and loca-
tion of program; number of contact hours; and provider number, grades
kept by the nurse for a minimum period of four years from the date of
completion.]

§216.5. Additional Criteria for Specific Continuing Education Pro-
grams.

In addition to those programs reviewed by a Board-approved entity, a
licensee may attend an academic course that meets the following cri-
teria: [listed in §216.4 of this title (relating to Criteria for Acceptable
Continuing Education Activity), thefollowing guidelines shall apply to
the selection and/or planning and implementation of specific CE pro-
grams]

[(1) Academic course]
(1) [(A)] The course shall be within the framework of a

curriculum that leads to an academic degreein nursing or any academic
course relevant to nursing practice[/health care].

(2) [(B)] Participants, upon audit by theboard, shall beable
to present an official transcript indicating completion of the coursewith
agrade of "C" or better, or a"Pass' on a Pass/Fail grading system.

[(C) Academic courses in this category are acceptable
for Type | CE credit.]

RZ% ividuali . ion (1

A bedevelepedbyapreﬁ&esenalgreupsaehasan
educational institution, corporation, professional association, or other
provider of continuing education;]

[(B) follow alogical sequence;]

[(C) involvethelearner by requiring an active response
to the educational materials presented;]

[(D) contain ameans to measure achievement of learn-
ing objectives of the program; and]

[(E) provide a record of attendance which complies
tion of the program.]

P  Up to 20 contact hours of Type | or five contact
hours of Type I credit for onerenewal period may be obtained through
individualized instruction.]

[(3) Self-directed study.]

[(A) Program development and presentation.]

[() The program er presentation must net be a part
of the licensee's primary employment responsibilities]

[(i1) Credit shall be awarded only once regardless of
the number of times the program/work was presented.]

[(i{#) Uponauditby theboard; thelicensee must sub-
mit program objectivesand an outlineincluding date and location of the
presentation not to exceed one page.]

Two hours of Type H credit per program topic
up to five hours per renewa period may be obtained through this
means.]

[(B) Auditing of academic courses}
1) Academic courses in nursing or heath care may
be audited. Audited courses meet Type |l requirements.]

[(ii) Upon audit by the board, the licensee must sub-
mit aletter from the course instructor on the academic ingtitution’s let-

[@ii) Two hours of Type H credit per course may be
obtained through this means.]

[(®) A licensee who completes the requirements for
certification in anursing specialty by anational credentialing body may
receive Type Il continuing education credit.]

[(ii)y Thisisaonetime approval for initial certifica-
tion onhy]

[(iii) Upon audit by the board, the licensee must fur-
nish aletter from the national specialty organization indicating initial

Five hours of Type l credit for initia certifica-
tion may be obtained through this means]
[(D) Authorship.]

[y A licensee may receive CE credit for develop-
ment and publication of a manuscript related to nursing and health
care]

[(ii) Credit for publication shall be awarded only
once per renewal period.]

[@ii)  Upon audit by the board, the licensee must sub-
mit aletter from the publisher indicating acceptance of manuscript for
publication or a copy of the published work.]

[Giv) Fweeentaetheupseflypeueredi{maybeeb-

[(4) Out-of-state programs. A continuing education pro-
gram attended or undertaken in a jurisdiction outside of Texas may be
accepted:]

[(A) for Type | credit if al criteria are met and if it is
approved by one of the board's recognized credentialing agencies/or-
ganizations; and]

[(B) for Type Il credit if it meets the criteria listed in
§216.4 of this title and §216.5 of this section concerning criteria for
acceptable continuing education activity and additional criteriafor spe-
cific continuing education programs.]

§216.6. Activities Which are not Acceptable as Continuing Educa-
tion.

Thefollowing activitiesdo not meet continuing education requirements
for licensure renewal .

(1) BasicLifeSupport (BLS) or cardiopulmonary resusci-
tation (CPR) courses.

(2) (Nochange)

(3) Nursing refresher [Refresher] courses. Programs de-
signed to update knowledge or current nursing theory and clinical prac-
tice, which consist of adidactic and clinical component to ensure entry
level competencies into professional practice are not accepted for CE
credit.

(4) - (9) (Nochange)
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(10) Self-directed study--An educational activity wherein
thelearner takestheinitiative and the responsibility for assessing, plan-
ning, implementing and evaluating the activity including, but not lim-
ited to:

(A) Academic courses that are audited, or that are
healthcare-rel ated courses but not part of a nursing degree program, or
that are prerequisite courses such as mathemati cs, physiology, biology,
government, or other similar courses are not acceptable;

(B) Authorship; and
(C) Program development and presentation.

§216.7. Responsibilities of Individual Licensee.

(@) Itshal bethelicensee's responsibility to select and partic-
ipate in continuing education activitiesthat will meet the criterialisted
in this chapter. [8216:4 of thistitle (relating to Criteriafor Acceptable
Continuing Education Activity).]

(b) - (c)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

(No change.)

Filed with the Office of the Secretary of State on October 29,
2007.

TRD-200705202

Katherine Thomas

Executive Director

Texas Board of Nursing

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 305-6823

¢ ¢ ¢

CHAPTER 219. ADVANCED PRACTICE
NURSE EDUCATION
22 TAC 8§8219.1 - 219.13

The Texas Board of Nursing (BON or Board) proposes amend-
ments to Title 22, Texas Administrative Code (TAC), §8219.1 -
219.13 relating to Advanced Nurse Practitioner Program. The
Texas Government Code requires the Board to review all rules
every four years for the purpose of determining whether the
rule should continue to exist. Chapter 219 has been under its
required review. Additionally, as a result of recommendations
made by the Sunset Advisory Commission (Sunset) and sub-
sequent changes to the Nursing Practice Act during the 2007
legislative session, the Board’s role has changed with regard to
approval of nursing education programs. Although the Board
will continue to play a role in approval of pre-licensure programs,
it will not approve post-licensure programs that are nationally
accredited by a nursing education accrediting body approved
by the U.S. Department of Education.

The Sunset changes present a unique dilemma for new ad-
vanced practice nursing education programs that are not
nationally accredited and are not eligible for such accreditation
until after the first class graduates. Advanced practice nurse
education programs are post-licensure programs that are re-
quired to be at the master’s degree level or beyond in order for
graduates to be authorized to practice in Texas (8§221.3(c)(4)).
As such, they would not be approved by the Board. How-
ever, national nursing education accrediting bodies for nurse

practitioner and clinical nurse specialist programs do not offer
accreditation prior to graduation of the first class. This means
that nursing programs that begin a new graduate program with
a focus on education in an advanced practice role and specialty
will have at least one graduating class that is not eligible for
authorization to practice in the advanced role and specialty
because the students completed a non-accredited program.

The issue as it relates to advanced practice nursing education
was brought to the attention of the Sunset staff. Sunset staff clar-
ified that their intent was not to require the Board to stop approv-
ing new advanced practice nursing education programs since
there is presently no other mechanism for approval or accred-
itation of new programs. The proposed amendments to Chap-
ter 219 were reviewed by the Advanced Practice Nursing Ad-
visory Committee and presented for the Board's consideration.
The proposed amendments seek to address the Board'’s role re-
lated to approval of advanced practice nursing education. The
key change would make Board approval of advanced practice
nursing education programs time-limited. It will allow programs
sufficient time to seek national nursing education accreditation.
Additionally, Board approval will automatically be withdrawn if a
program fails to obtain such accreditation within a reasonable
time.

Katherine Thomas, Executive Director, has determined that, for
the first five-year period the proposed amendments are adopted,
there will be no fiscal implications for state or local government
as a result of implementing the amendments.

Katherine Thomas, Executive Director, has determined that, for
each year of the first five years the proposal is adopted, the pub-
lic benefit is that the affected statutes will be implemented and
the Board's role in regard to new advanced practice nursing edu-
cation programs will be clarified. There will be no additional cost
to small businesses or affected individuals as a result of these
proposed amendments.

Written comments on the proposal may be submitted to Joy
Sparks, Assistant General Counsel, Texas Board of Nursing,
333 Guadalupe, Suite 3-460, Austin, Texas 78701; by e-mail to
joy.sparks@bon.state.tx.us; or by facsimile to (512) 305-8101.

The proposal is pursuant to the authority of Texas Occupations
Code, §301.151 and 8§301.152, which authorizes the BON to
adopt, enforce, and repeal rules consistent with its legislative
authority under the Nursing Practice Act.

This proposal will affect Texas Occupations Code, §301.157.
§219.1. General Requirements and Purpose.

(@) Genera Requirements. Advanced practice nursing educa-
tional programsin the State of Texas shall be approved [accredited] by
the Board until the program is accredited or approved [or] by anational
advanced practice nursing education accrediting body recognized by
the Board.

(1) An educational institution located in Texas may apply
for Board approva [accreditation] for advanced practice nursing ed-
ucational programs that prepare either nurse practitioners or clinica
nurse specialists. Only that portion of the program of study that quali-
fies registered nurses for authorization to practice in an advanced role
and specialty recognized by the Board is eligible for approval. Board
approval shall be limited to only those programs seeking initial ap-
proval that do not otherwise hold national accreditation or approval
from anational nursing education accrediting body for master’s or doc-
toral level nursing education [accreditation].
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(2) Tobeeligibletoapply for Board approval [state accred-
itation], the new advanced practice nursing educationa program must
be at or beyond the master’s level of [a post-basic] nursing education
[level].

[(3) All new advanced educational programs must be at the
graduate or post-graduate level.]

(b) The director and faculty are accountable for complying

(6) [(5)] Board--The [Board of Nurse Examiners for the
State of] Texas Board of Nursing.

(7) [(6)] Clinical learning experiences--Planned, faculty-
guided learning experiences that involve direct contact with patients
or simulation [under guidance of faculty].

(8) Course--Organized subject content and related activi-
ties, that may include didactic, laboratory and/or clinical experiences,

with the Nursing Practice Act and Board rules and regulations.

(c) Advanced practice nursing educational programsshall pro-
vide reasonable and uniform standards based upon sound educational
principles.

(d) [(b)] Purpose. This rule has [These standards have] been
developed for use by nurse practitioner and clinical nurse specialist
programs [accredited by or] seeking approval [accreditation] by the
Board in order to:[. The purpose of these standards is:]

(1) Promote [To promote] safe and effective advanced
[nursing] practice nursing,

(2) Serve[To serve] asaguidefor development of new ad-
vanced practice nursing educational programs that prepare nurse prac-
titioners and clinical nurse specialists, and

(3) Provide [To provide] criteriafor the evaluation of new
[and established] advanced practice nursing educational programs that
prepare nurse practitioners and clinical nurse specialists.[, and]

[(4) To foster continued improvement of established ad-
vanced educational programs.]
§219.2. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise:

(1) Accredited program--A program that has been deter-
mined to have met the standards set by [the Board or by] a national
advanced practice nursing education accrediting body recognized by
the Board.

[(2) Advanced educational program--A post-basic ad-
vanced practice nurse program at the certificate or master’'s degree
level. Beginning January 1, 2003, a minimum of a graduate degree
in the advanced practice role and specialty will be required for autho-
rization as an advanced practice nurse.]

(2) [(3)] Advanced practice nurse--A registered nurse au-
thorized [approved] by the Board to practice as an advanced practice
nurse based on completing an advanced practice nursing educational
program acceptable to the Board. The term includes a nurse practi-
tioner, nurse-midwife, nurse anesthetist, and aclinical nurse specialist.
The advanced practice nurse is prepared to practice in an expanded
role to provide health care to individuals, families, and/or groupsin a
variety of settings including, but not limited to homes, hospitals, in-
stitutions, offices, industry, schools, community agencies, public and
private clinics, and private practice. The advanced practice nurse acts
independently and/or in collaboration with other health care profes-
sionalsin the delivery of health care services.

(3) Advanced practice nursing educational program--A

planned to achieve specific objectives within a given time period.

(9) Curriculum--Course offerings that, in aggregate, com-
pose the total learning activities in a program of study.

(10) [(A] Diagnosisand management course--A course of -
fering both didactic and clinical contentin clinical decision-making and
aspects of medical diagnosis and medica management of diseases and
conditions. Supervised clinical practice must include the opportunity
to provide pharmacological and non-pharmacol ogical management of
diseases and conditions [problems] considered within the full scope of
practice of the advanced practice nurse’s authorized specialty and role.

(11) [(8)] Didactic learning experiences-Any fac-
ulty-guided [planned] learning activities that take place in the
classroom, learning resource center, skills laboratory, or similar
settings, or by distance education [under the guidance of faculty].

(12) [(9)] Director--A registered nurse responsible for the
administration of the advanced practice nursing educational program
[and] who meets the requirements as stated in §219.6(f) of this chapter
(relating to Administration and Organization).

[(10) Distance education--Instruction delivered by an ac-
credited program by any means to any location(s) other than the main
campus. Distance education may range from offering a single course
or multiple courses to offering the entire program of study.]

(13) Faculty member--An individual employed or ap-
pointed to teach in the advanced practice nursing educational program
who meets the requirements as stated in §219.7 of this chapter (related
to Faculty Qualification and Faculty Organization).

(14) [(11)] Governing institution--A college or university
responsible for the administration and operation of the program.

[(12) Party state Any state that has entered into the Nurse
Licensure Compact.]

(15) Objectives/Outcomes--Clear statements of expected
behaviors that are attainable and measurable.

(A) Program Objectives/Outcomes--Broad statements
used to direct the overall student learning toward the achievement of
expected program outcomes.

(B) Clinical Objectives/Outcomes--Statements  de-
scribing expected student behaviors throughout the curriculum that
represent progression of students' cognitive, affective and psychomo-
tor achievement in clinical practice across the curriculum.

(C) Course Objectives/Outcomes--Statements describ-
ing expected behavioral changes in the learner upon successful com-
pletion of specific curriculum content that serve as the mechanism for
evaluation of student progression.

post-basic advanced practi ce nursing educational program at or beyond
the master’s level.

(4) (No change))

(5) Approved advanced practice nursing educationa pro-
gram--An advanced practice nursing educational program approved by
the Texas Board of Nursing.

(16) Philosophy/Mission--Statement of concepts express-
ing fundamental values and beliefs regarding human nature as they
apply to advanced practice nursing education and practice and upon
which the curriculum is based.

(17) [(13)] Practicum--That [The practicum isthat] portion
of the program consisting of clinical experiences for the purpose of
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integrating theory with practice, including,[- The term includes;] but
[is] not limited to, preceptorship and/or[,] residency and integration.

(18) Program of study--The courses and learning experi-
ences that constitute the requirements for completion of an advanced
practice nursing educational program.

(19) [(14)] Qualified preceptor--An advanced practice
nurse, physician or other heath care professiona acceptable to the
Board who meets the following requirements:

(A) Holdsan active, unencumbered license; [(where Hi-
censure is required),]

(B) Is in current practice in the advanced speciaty
area)[ ]

(C) Iscommitted to the concept of the advanced prac-
tice nurse;[;] and

(D) Functions asasupervisor and teacher and evaluates
the student’s performance in the clinica setting.

(20) Recommendation--A suggestion based upon program
assessment indirectly related to the rules to which the program must
respond in a method of their choosing.

(21) Requirement--mandatory criterion based upon pro-
gram assessment that is specified in rule and must be addressed in the

manner prescribed.

(22) [(15)] shall [and must]--Denotes mandatory [Manda-
tory] requirements.

[(16) Should--A recommendation]
(23) Texas Higher Education Coordinating Board

[(ii) Isauthorized to practice as an advanced prac-
tieenupsemanadvaneedreleandspeeianyapprepﬁatetethetypeef
jprogram being proposed, and]

[(iii) Hasteaching and administrative experiencere-
lated to the type of program being proposed.]

(D) Sufficient nursing faculty with appropriate exper-
tise shall be in place for development of the curriculum component of
the program.

(E) [(€)] The proposa shall include information out-
lined in Board guidelines.

Theproposal shall include documentation of Texas
Higher Education Coordinating Board approval, as applicable]

(F) After the proposal issubmitted and reviewed, apre-
liminary survey visit shall be conducted by Board staff prior to presen-
tation to the Board.

(G) [(E)] The proposal shall [will] be considered by the
Board following a public hearing at a regularly scheduled meeting of
the Board. The Board may approve the proposal and grant approval
to the new program, may defer action on the proposal, or may deny
further consideration of the proposal.

(H) The program shall not admit students until the
Board approves the proposal and grants initial approval.

(1) Prior to presentation of the proposal to the Board,
evidence of approval from the appropriate regulatory/funding agencies

shall be provided.

When the proposal is submitted, an initial non-re-
fundable approval fee shall be assessed per §223.1 (related to Fees) of

(THECB)--A state agency created by the Legidature to provide

this title.

coordination for the Texas higher education system, institutions and
governing boards, through the efficient and effective utilization and
concentration of all available resources and the elimination of costly
duplication in program offerings, facilities and physical plants (Texas
Education Code, Title 3, Subchapter B, chapter 61).

(24) [(17)] Unencumbered license--A professional license
that does not have stipulations against it.

§219.3.  Program Development, Closure, and Transfer of Adminis-
trative Control.

(@ New Programs.

(1) Proposa to develop an advanced practice nursing edu-
cational program

(A) A college or university regionally accredited by an
agency recoghized by the THECB [a Board-recognized approval/ac-
erediting bedy] is eligible to submit a proposal to develop a new [an]
advanced practice nursing educational program. [Noticeof intent to es-
tablish an advanced educational program shall be submitted in writing
well in advance of the anticipated start of the program. This process
may take 12 to 18 months to complete.]

(B) The process to establish a new advanced practice
nursing educationa program shall be initiated with the Board office
one year prior to the anticipated start of the program.

(C) [(B)] Theproposal shall be completed under the di-
rection/consultation of aregistered nurse who meetsthe approved qual-
ificationsfor aprogram director according to §219.6 of this chapter.[: ]

[() Holds a minimum of a master’s degree in nurs-
ing or the equivalent thereof as determined by the Board,]

(K) A proposal without action for one calendar year
shall be inactivated.

@ ication for Initial itation]
[(A) Initial accreditation must be granted prior to ad-
mission of students]

[(B) Following approval to develop an advanced edu-
cational program; the director and faculty shall develop the application
for initia accreditation.]

[(C) The director and faculty shall plan the program of

learning.]

in board guidelines.]

porting evidence at a regularly scheduled meeting. If the program is

based upon educational principles acceptable to the Board and is in

compliance with the board's requirements as specified in this subsec-
(2) [(F)] Survey visits shall be conducted, as necessary, by

Board staff until full accreditation by aBoard recognized national nurs-
ing education accrediting body is granted.

(b) Transfer of Administrative Control by Governing Institu-
tions. A governing institution that wishes to transfer administrative
control of the advanced practice nursing educational program to
another governing institution shall follow the procedures specified in

Board guidelines.
[(1) A governing ingtitution of an advanced educational
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the board to transfer administrative control of the program or any

[(A) A governing ingtitution that proposes to transfer
administrative control of an advanced educational program or any por-
tion thereof to another governing institution accredited by a board rec-
ognized approval/accrediting body shall submit:]

[} Notice of intent to transfer administrative con-
trol in writing to the board 12 months prior to the anticipated date of
transfer, and]

[@ii) A written plan for closure of the nursing pro-
gram as required by subsection (c) of this section if the entire program
is to be transferred.]
sibility for the program shall submit a Proposal to Assume Adminis-
trative Control to the board six months prior to a regularly scheduled
board meeting.]

[(|) The proposal shall be completed under the di-

of aregistered nurse who holds a minimum of a
master’s degree in nursing, is authorized to practice as an advanced
practice nurse in a related advanced role and specialty of the type of
perience related to the type of program being proposed.]

[(ii) Theproposal shall includeinformation outlined
in board approved guidelines.]

[@iii) The proposa shall include documentation of

[(@iv) The proposa will be considered by the Board
at aregularly scheduled mesting.]

[(v) The Board may approve, may defer action, or
may deny further consideration of the proposal.]

[(2) Accreditation Status of Transferred Program(s)]

[(A) If thegoverning institution that isassuming admin-
istrative control previously has been responsible for an accredited pro-
gram and does not intend to change the program of study, then the pro-
gram shall maintain its accreditation status.]

[(B) If thegoverninginstitutionthat isassuming admin-
istrative control previously has been responsible for an accredited pro-
gram and intends to alter the program of study, then that governing
institution shall submit a proposal to change the program of study in
accordance with subsection § 219:9 of this chapter}

[[{(®)] #thegevemmgmsmu%nthansessammgadmm—

mmalaeeredﬁanenmaeeepdaneew{héa)@eﬂhissub%enen}
(c) Closing a Program or Portion Thereof.

(1) Whenthedecisionto closeaprogram or portion thereof
has been made, the director shall [must] notify the Board and submit a
written plan for closure that includes the following:

(A) Reason for closing the program or portion thereof;
(B) Date of intended closing;
(C) Academic provisions for students;

(D) Provisions made for access to and safe storage of
vital school records, including transcripts of all graduates; and

(E) Methods to be used to maintain requirements and
standards until the program or portion thereof closes.

(2) The program or portion thereof shall continue within
standards until all classes that are enrolled at the time of the decision
to close have graduated. In the event thisis not possible, a plan must
be devel oped whereby students may transfer to other accredited or ap-

proved programs.
§219.4. Approval [Accreditiation].

(& Approva [The progressive designation of accreditation
status is not implied by the order of the following listing. Ac-
creditation] status is based upon each program’'s performance and
demonstrated compliance to the Board's requirements and responses
to the Board's recommendations. Change from one statusto ancther is
based on [annual reports or] survey visits or other factors listed under
this subsection. Types of approval [aeereditation] include:

(1) Approval. Approva initialy provides [Initial accredi-
tation. Initial accreditation is] written authorization to admit students
and isgranted if the program meetsthe requirements of the Board. On-
going approval is contingent upon the program continuing to meet the
Board's legal and educational requirements.

[(2) Full accreditation. Full accreditation is granted to an
advanced educational program after one class has completed the pro-
gram and is based upon evidence that the program is continuing to meet
the board's legal and educational

(2 [(3)] Approval [Accreditation {I—HH—Ial or Full)] With
Warning.

(A) Issuance of warning. When the Board determines
that a program is not meeting the Board's legal and/or education re-
quirements, the program is issued awarning, is provided a list of the
deficiencies, and is given a specified time in which to correct the defi-
ciencies.

(B) Failureto correct deficiencies. If the program fails
to correct the deficiencies within the prescribed period, the Board may:

(i) Restrict admissions or other program activities
until the deficiencies are corrected,

(ii) Place the program on conditional approval [ac-
creditation], or

(iii) Deny approval [accreditation].

(3) [(4)] Conditiona Approva [Accreditation]. Condi-
tional approval [accreditation] is granted for a time specified by the
Board in order to provide additional time to correct the deficiencies.

(A) Theprogram shall not admit studentswhile on con-
ditional approval [acereditation].

(B) The Board may establish specific criteriato be met
in order for the program’s conditional approval [accreditation] status
to be removed.

(C) Depending upon the degree to which the Board’s
legal and/or [and] educational requirements are met, the Board may
change the approval [acereditation] status to approved [full], approval
with warning, or deny approval [accreditation].

(4) [(b)] Denial of Approval [Acereditation]. The Board
may deny initial or ongoing approval of a program that fails to meet
legal and/or educational requirements within the specified time. The
program shall be removed from the list of Board-approved advanced
practice nursing educational programs. [A program that fails to meet
legal and educational requirements of the board within the specified
time shall be removed from the list of state accredited nursing pro-

32 TexReg 8256 November 16, 2007 Texas Register



grams. Reasonsfor denia of initial or continuing accreditation include
but are not limited to:]

[(1) Failure to meet specific criteria set out by the Board
[(2) Continued lack of compliance with minimum require-
ments as set out in this chapter.]

(b) Factors Jeopardizing Program Approval Status. Approval
may be changed or denied for any of the following reasons:

(1) Deficienciesin compliance with therule;

(2) Noncompliance with the school’s stated philoso-
phy/mission, program design, objectives/outcomes, and/or palicies;

(3) Failureto submit records and reportsto the Board office
within designated time frames;

(4) Failureto provide sufficient variety and number of clin-
icd learning opportunitiesfor studentsto achieve stated objectives/out-
comes;

(5) Failure to comply with Board requirements or to re-
spond to recommendations within the specified time;

(6) Student enrollmentswithout sufficient faculty, facilities
and/or preceptor sites;

(7) Failureto recruit qualified faculty and preceptors with
appropriate role preparation for program type;

(8) Failure to obtain national accreditation or approval

(1) Board approval of an advanced practice nursing educa-
tional program shall automatically be withdrawn with the first occur-
rence of any of the following:

(A) Theprogram obtains accreditation by anational ad-
vanced practice nursing education accrediting agency recognized by
the Board;

(B) Fiveyearsfromthedatethefirst classcompletesthe

rogram; or
(C) The program is denied national accreditation.

(2) [(2)] An advanced practice nursing educational pro-
gram approved [accredited] by the Board may elect to withdraw from
the Board approval [acereditation] process by notifying the Board of
its intention to withdraw in writing.

(3) [(2] After withdrawal from the Board approva
process, the [The] advanced practice nursing educational program
shall be removed from the list of Board approved [accredited] nursing
educationa programs.

(4) [(3)] Withdrawal of approva [accreditation] statuswill
become effective on a date agreed upon by the Board and the program
unless otherwise indicated in this subsection [at the end of the yearly

(5) [4)] Programsmay reapply for initial approval [accred-
itation] at any time. Programsthat have had Board approval withdrawn
for failure to obtain accreditation by a national nursing education ac-
crediting agency recognized by the Board must reapply for initial ap-

within five years from the date the first class compl etes the program; or

proval by submitting anew proposal as described in this chapter andin

(9) Other activities or situations that demonstrate to the
Board that a program is not meeting legal and/or educational require-
ments and standards.

(c) Determination of Approval Status. [Accreditation Proce-
dures. The continuing accreditation status of each program shall be
determined annually by the board based upon:]

[(1) Review of annua report. Each board-accredited ad-
vanced educational program shall submit an annual report regarding its
compliance with the board’s legal and educational requirements. Ac-
creditation status is determined on the basis of the program'’s annual
report and other pertinent data when a program is not visited by staff.]

(1) [€2)] Survey visit. Each advanced practice nursing ed-
ucational program will be visited as necessary once approval [at least
every six years after full accreditation] has been granted. A written
report of the survey visit will be reviewed by the Board at aregularly
scheduled meeting. [The Board may authorize staff to conduct a sur-
vey visit at any time based upon established criteria]

(2) Ongoing approva may be continued on the basis of per-
tinent data as determined by the Board when a program is not visited
by staff.

[(3) A written report of the survey visit or annual report
will be reviewed by the board at a regularly scheduled meeting].

(3) [4)] Noticeof aprogram’sapproval [acereditation] sta-
tus will be sent to the director, chief administrative officer of the gov-
erning institution, and others as determined by the Board.

(d) [Voluntary] Withdrawal fromthe Approval [Accreditation]
Process.

Board guidelines.
§219.5. l_vlissiorVPhi losophy and Objectives/Outcomes [ Mission and
Goals (Philosophy and Outcomes)] .

@ The phil osophy/mission and objectives/outcomes [mlssen

and goals and eutcomes)] of the advanced practice nursing
educational program shall be developed by the faculty.

(b) The philosophy/mission and objectives/outcomes[mission
and goals (philosophy and outcomes)] shall be consistent with:
(1) The philosophy/mission [mission] of the governing in-
stitution;
(2) The scope of practice of the advanced specialty and

role;

(3) The targeted population or setting for delivery of ad-
vanced practice nursing care; and

(4) Professional, educational, and ethical standardsof nurs-
ing.

() The program objectiv&s/outcomes [goals or outcomes]
shall be consistent with the program’s phil osophy/mission [mission or
philosophy] and shall describe the capabilities of the graduates of the
program. Objectives/Outcomes shall be stated in behaviora termsand
shall serve as amechanism for evaluating student progression.

(d) The written philosophy/mission and objectives/outcomes
[mission and goals (philosophy and outcomes)] shall be used asabasis
for planning, organizing, implementing and evaluating the program and
shall be shared with the students.

(e) The faculty shall periodically review the philosophy/mis-
sion and obj ectives/outcomes [mission and goals (philosophy and out-
comes)], consider student input as appropriate, and make necessary re-
visions.
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§219.6. Administration and Organization.

(@ The advanced practice nursing educationa program shall
operate within or be affiliated with a college or university[. New pro-
gramsshall operate or be affiliated with colleges or universities] autho-
rized to award graduate degrees.

(b) Thegoverning institution shall be regionally accredited by
an [aboard recognized acerediting/ approval] agency recognized by the
Texas Higher Education Coordinating Board.

(c) There shall be an organizational chart that demonstrates
the relationship of the advanced practice nursing educational program
to the governing ingtitution and indicates lines of responsibility and

authority.

(d) The governing institution shall provide financial support
and resources needed to operate a program that meets the legal and
educational requirements of the Board and fosters achievement of pro-
gram goals. Thefinancial resources shall support adequate educational
facilities, equipment and qualified administrative and instructional per-
sonnel.

[(c) There shall be adequate financia support commensurate
with the financial resources of the ingtitution and appropriate to the
needs of the program.]

[(d) Thestructural relationship between the governing institu-

tion and advanced educational program specifieslines of responsibility
and authority and channels of communication.]

(e) In colleges and universities, the program shall have com-
parable status with other academic unitsin order to adequately recruit,

(1) A new director qualiﬁcation form shall be submitted to
the Board office by the governing institution for approval prior to ap-
pointment in a Board-approved [appointing anew director for an exist-
ing program or anew] advanced practice nursing educational program.

(2) A vitee and dl officia transcripts shall be submitted
with the new director qualification form.

[(3) In afully accredited program, if the individua to be
appointed as director does not meet the requirements for director as
specified in subsection (f) of this section, the administration is permit-
ted to petition for a waiver of the board’s requirements prior to the
appointment of said individual.]

[(4) An acting director may be appointed for a period of
time not to exceed one year.]

§219.7. Faculty Qualifications and Faculty Organization.

(@ There shall be written personnel policies for nursing fac-
ulty that are in keeping with accepted educational standards and are
consistent with those of the governing ingtitution to the extent possible.
Variations of these policies may be necessary because of the nature of
the curriculum for which the faculty must have authority and respon-
sibility.

(1) Policiesconcerning workload for faculty and the direc-
tor shall be in writing.

(2) sufficient time shall be provided faculty to accomplish
those activities rel ated to the teaching-learning process as well as meet
other responsibilities/expectations such asscholarly activities, practice,
and research.

employ, and retain sufficient qualified faculty members with graduate
preparation and expertise necessary for studentsto meet program goals.
[and in areas affecting faculty such as salary, rank, promotion, tenure,
leave, benefits, academic rights, and professional development.]

(f) Program faculty shall have comparable status with other

academic unitsin areas such asrank, promotion, tenure, leave, benefits,
academic rights, and professional devel opment.

(9) [H] Each advanced practice nursing educational program
shall be administered by aqualified individual [nurse faculty member]
who is accountabl e for the planning, implementation and eval uation of
the advanced practice nursing educational program. The director shall:

(1) Hold acurrent, valid, unencumbered license or privi-
lege to practice as a registered nurse in the State of Texas [or reside
in any party state and hold a current, valid, unencumbered registered
nurse license in that statey;

(2) Hold aminimum of amaster’s degreein nursing or the
equivalent thereof as determined by the Board;

(3) Beauthorized to practice as an advanced practice nurse
in arole and specialty appropriate to the type of program;

(4) Haveaminimum of three years teaching experiencein
aprogram appropriately related to the type of program being adminis-
tered; and

(5) Have demonstrated knowledge, skills, and abilities in
administration within graduate level advanced practice nursing educa-
tional programs.

(h) Sufficient time shall be provided for the director to admin-
ister the program. The teaching load shall not negatively impact pro-
gram administration responsibilities.

(@) [(@)] If [When] the director of the program changes, the
director shall submit to the Board written notification of the change
indicating the final date in the position.

[(® Faculty Qualifications]

[(1) Documentation of faculty qualifications shall be in-
cluded in the officia files of the program. Each nurse faculty member
shal:]

[(A) Holdacurrent, valid licenseto practice asaregis-
tered nurse in the State of Texas or reside in any party state and hold a
current, valid registered nurse license in that state;]

[(B) Hold a minimum of a master’s degree in nursing
or the equivalent thereof as determined by the Board; and]

[(©) Bequalified through academic preparation toteach
the subject assigned and shall meet the standards for faculty appoint-
ment by the governing ingtitution.]

[(2) Faculty responsible for clinical management courses
or involved in clinical teaching and supervision shall also:]

[(A) Be authorized to practice as advanced practice
nurses in the state in which they practice;]

[(B) Haveclinical practice experience at the advanced
practice nursing level of at least two years. If a faculty member has
member must be responsible to a qualified faculty member; and]
and specialty.]

(b) An advanced practice nursing educational program shall
employ sufficient faculty members with appropriate graduate prepara-

tion and expertise necessary to enable students to meet the program
goas. The number of faculty members shall:

(1) Providestudentswithalevel of instruction and supervi-
sion that is compatible with safe practice including [and that includes]
educational experiences necessary to meet students' learning needs;
and
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(2) Bedetermined by such factors as:
(A) Thenumber and level of students enrolled;
(B) The curriculum plan;
(C) Activitiesand responsibilities required of faculty;

(D) The number and geographic locations of precep-
tors, affiliate agencies, and clinical practice settings; and

(E) Thecomplexity of care and acuity of patients.
() Faculty Qualifications and Responsihilities.

(1) Documentation of faculty qualifications shall be in-
cluded in the official files of the program. Each nurse faculty member
shall:

(A) Holdacurrent, valid license or privilegeto practice
as aregistered nurse in the state of Texas;

(B) Hold aminimum of amaster’s degreein nursing or
the equivalent thereof as determined by the Board;

(C) Bequalified through academic preparation to teach
the subject assigned; and

(D) Shall meet the standardsfor faculty appointment by
the governing ingtitution.

(2) There shall be written personnel policies for non-nurs-
ing faculty who teach nursing coursesthat are in keeping with accepted
educational standards and are consistent with those of the governing
institution to the extent possible. Variations of these policies may be
necessary because of the nature of the curriculum for which the fac-
ulty must have authority and responsibility. Non-nursing faculty shall
have graduate level educational preparation verified by the director as
appropriate to the subject area.

(3) Teaching assignments shall be commensurate with the
faculty member’s education and experience as an advanced practice
nurse.

(4) Faculty responsiblefor clinical management courses or
involved in clinical teaching and supervision shall also:

(A) Be authorized to practice as an advanced practice

nurse;

(B) Have clinical practice experience at the advanced
practice nursing level of at least two years. If a faculty member has
less than two years advanced practice nursing experience, that faculty
member must be responsible to a qualified faculty member; and

(C) Maintainclinical practicewithin the advanced prac-
tice role and specialty.

affect other faculty members in the ingtitution; however, variations of
these policies may be necessary because of the nature of the curriculum
for which the faculty must have authority and responsibility.]

[(1) Policies concerning workload for faculty and the di-
rector shall be in writing.]

[(2) Timeshall be provided faculty to accomplish those ac-
tivities related to the teaching-learning process as well as meet other
institutional duties such as scholarly activities, practice, or research.]

[(3) The teaching load of the director shall not negatively
(d) The faculty shall be organized with written policies and
procedures and/or bylaws to guide the faculty and program’s [its] ac-

tivities. The policies, procedures, and/or bylaws shall be consistent
with the governing institution.

() [(1)] Thefaculty shall meet regularly and function in such
amanner that all members participate in planning, implementing, and
evaluating the program. Such participation includes, but is not limited
to, theinitiation and/or change of academic policies, personnel policies,
curriculum, utilization of affiliate agencies, and program evaluation.

(1) Committees necessary to carry out the functions of the
program shall be established with duties and membership of each com-
mittee clearly defined in writing.

(2) Minutes of faculty organization and/or committee
meetings shall document the reasons for actions and the decisions of
the faculty and shall be available for reference.

(f) [(e)] There shall be written plans for faculty orientation,
development, and evaluation.

(1) Orientation of new faculty members shall be initiated
at the onset of employment.

(2) A program of faculty development shall be offered to
encourage and assist faculty members to meet the program’s needs as
well asindividual faculty member’s professional development needs.

(3) A variety of means shall be used to evaluate faculty
performance such as self, student, peer and administrative evaluations
[as well as program outcomes].

§219.8. Sudents.

(@ - (b) (No change.)

(c) Written policies regarding student admission and progres-
sion shall be developed and implemented in accordance with the re-
quirements that the governing institution must meet to maintain ac-
creditation. Student policies that differ from those of the governing
institution shall be in writing and shall be made available to faculty
and students.

(d) Students shal hold a current, valid license or [multi-state]
privilege to practice as a registered nurse in the state(s) in which they
participatein any clinical learning experiences, including, but not lim-
ited to, laboratory or observational experiences involving patient con-
tact or having the potential to involve patient contact, including contact
via telehealth.

(e) - (f) (No change)

§219.9. Program of Sudy.
(@ The program of study shall be:

(1) - (2 (Nochange)

(3) Based on the philosophy/mission and objectives/out-
comes [mission and goals (phitosophy and outcomes)];

(4) Organizedlogically and sequenced appropriately; [and]

(5) Based on educationa principles acceptable to the
Board; and[-]

(6) At or beyond the master’s degree level.

(b) For clinica nurse specialist programs, the program of
study must also qualify the graduate for a minimum of a master’'s
degree in nursing.

(c) The curriculum content shall include:

(1) Didactic and clinical learning experiences necessary to
meet the objectives/outcomes [goals or outcomes);

(2) - (4) (Nochange)
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(5) Evidence of inclusion of the following curricular re-
quirements: [Clinical nurse specialist and nurse practitioner course
requirements published by the Texas Higher Education Coordinating
Board in collaboration with the Board of Nurse Examinersthat became
effective in January 1997:]

(A) Separate courses in pharmacotherapeutics, ad-
vanced assessment and pathophysiology and/or [or] psychopathology
(psychopathology accepted for advanced practice nurses prepared in
the psychiatric/mental health speciaty only). These courses must be
graduate [advanced] level academic courses [with a minimum of 45
clock hours per course];

(B) Evidence of theoretical and clinical role prepara-

tion;
(C) Evidence of clinical major courses in the speciaty
areq

(D) Evidence of a practicum/preceptorship/internship
to integrate clinical experiences as reflected in essential content and
the clinical major courses.

(E) Inthissubsection, the following terms have the fol-

(d) For clinical nurse speciaist programs, the curriculum must
aso contain aminimum of nine (9) semester credit hours or the equiv-
aent in a specific clinical major. Clinical major courses must include
didactic content and offer clinical experiencesin aspecific clinical spe-
cialty/practice area recognized by the Board.

(e) If aclinical nurse specialist program has as a goa or out-
come the preparation of graduates for approval for [limited] prescrip-
tive authority, then the program must also include at aminimum a sep-
arate course in diagnosis and management of diseases and conditions
[problems] within the clinical specialty arearecognized by the Board.
This course(s) must be an advanced level academic course(s) with a
minimum of 45 clock hours.

(f) Individuas prepared in more than one advanced practice
role and/or specialty (including blended role or dua specialty pro-
grams) shall be considered to have completed separate advanced prac-
tice nursing educational programs of study for each role and/or spe-

cialty area
(9) [(H] Theprogram of study shall include a minimum of 500

separate, non-duplicated clinical hoursfor each advanced role and spe-
cialty within the advanced practice nursing education program.

lowing definitions:

(i) Advanced Assessment Course means a course
that offers content supported by related clinical experience such that
students gain the knowledge and skills needed to perform comprehen-
sive assessments to acquire data, make diagnoses of health status and
formulate effective clinical management plans.

(ii) Pharmacotherapeutics meansacoursethat offers
content in pharmacokinetics and pharmacodynamics, pharmacol ogy of
current/commonly used medications, and the application of drug ther-

(h) [{g)] Post-master’s preparation may be offered as graduate
level course work through [certificate or] master’s or higher level ad-
vanced practice nursing educational programs that include the desired
role and specialty and otherwise meet the standards in this chapter.

(1) Post-master’s students are required to complete a min-
imum of 500 clinical hours in addition to [and the equivalent of all of]
theentirerole, clinical mgjor, and [ Texas Higher Education Coordinat-
ing Board] curricular requirements, or the equivalent set forth in this
chapter. Courses may be waived if an individual’s transcript indicates

apy to the treatment of disease and/or the promotion of health.

(iii) Pathophysiology means a course that offers
content that provides a comprehensive, system-focused pathology
course that provides students with the knowledge and skills to an-
alyze the relationship between normal physiology and pathological
phenomena produced by altered states across the life span.

(iv) Role preparation means formal didactic and
clinical experiences/content that prepare nurses to function in an
advanced nursing role.

(v) Clinicd maor courses means courses that
include didactic content and offer clinical experiences in a specific
clinical specialty/practice area.

(vi) Clinical speciaty area means specidty area of

that an equivalent course has been successfully completed or if the stu-
dent demonstrates proficiency, validating program outcomes according
to written program policies. Clinical hours shall not be waived.

(2) Only registered nurses who hold master’s degrees in
nursing shall be eligible for post-master’s preparation as clinical nurse
specialists.

(i) [(h)] Board staff approva is required prior to implemen-
tation of major curriculum changes. Proposed changes shall include
information outlined in Board guidelines and shall be reviewed using
Board standards. Changes that require approval include:

[(1) Changes that require approval include:]
(1) [(A)] Changesin program philosophy/mission and ob-
jectives/outcomes [mission and goals (philosophy and outcomes)] that

clinical practice based upon formal didactic preparation and clinical
experiences.

(vii) Essentia content means didactic and clinical
content essential for the educational preparation of individualsto func-
tion within the scope of advanced nursing practice. The essential con-
tentincludesbut isnot limited to: advanced assessment, pharmacother-
apeutics, role preparation, nursing specialty practice theory, physiol-
ogy/pathology, diagnosisand clinical management of health status, and
research.

(viii)  Practicum/Preceptorship/Internship means a
designated portion of a formal educationa program that is offered in
a hedlth care setting and affords students the opportunity to integrate
theory and role in both the clinical specialty/practice area and ad-
vanced nursing practice through direct patient care/client management.
Practicums/Preceptorships/Internships are planned and monitored by
either adesignated faculty member or qualified preceptor.

result in a reorganization or reconceptualization of the entire curricu-
lum, and/or

(2) [(B)] An increase or decrease in program length by
more than nine semester credit hours or 25%.

[(2) Al other revisions such as editorial updates of mission
and goals or redistribution of course content or course hours shall be
reported to the Board in the Annual Report.]

§219.10. Management of Clinical Learning Experiences and Re-
SOUrces.

(@ (No change)

(b) Faculty shall develop criteria for the selection of affiliat-
ing agencies/clinical facilities [affiliate agencies] or clinica practice
settingsthat address safety and the need for studentsto achieve the pro-
gram outcomes (goal s) through advanced practice nursing [the need for
students to observe and practice safe, effective hedth care].
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() Faculty shall select and evaluate affiliating agencies/clini-
cal facilities[affiliate agencies] or clinical practice settingsthat provide
students with opportunities to achieve the goals of the program.

(d) Written agreements between the program and the affiliat-
ing agencies shall specify the responsibilities [responsibility] of the
program to the agency and the responsibilities [responsibility] of the
agency to the program. Such agreements shall be developed jointly
with the affiliating agency, reviewed periodically according to the poli-
cies of the program and the &ffiliating agency, and include provisions
for adequate notice of termination.

(e) Whenclinical preceptorshipsare usedin an advanced prac-
tice nursing educationa program, the following conditions shall be
met:

(1) Written agreements between the program, clinica pre-
ceptor and the affiliating agency/clinical facility [agency], when appli-
cable, shal delineate the functions and responsibilities of the parties
involved.

(2) Criteriafor selecting clinical preceptors shall be devel-
oped in writing. Competent clinicians can be considered qualified to
be preceptors if they are:

(A) Authorized to practice as advanced practice nurses
[in the state in which they practice], or

(B) Currently [A eurrently] licensed health care pro-
fessionals [professional] who can provide supervision and teaching in
clinical settings appropriate for advanced practice nursing.

(3) Written clinical objectives shall be specified and shared
with the clinical preceptor prior to the experience.

(4) Thedesignated faculty member shall be responsible for
the student’s learning experiences and shall communicate regularly
with the clinical preceptor and student for the purpose of monitoring
and evaluating learning experiences. If sitevisitsarenot feasible, com-
munication and evaluation are managed by aternatives such as tele-
phone, written communications, or clinical simulations.

(f) The maximum number of students that one advanced prac-
tice nursing educational program faculty member supervisesin aclin-
ical course should not exceed six students.

(1) If faculty are providing on-site clinical supervision of
students, the ratio should not exceed two students to one faculty mem-
ber during the clinical day.

(2) If faculty are providing on-site clinical supervision of
students [supervising students] while managing their own caseload of
patients, the ratio should not exceed one student per faculty during the
clinical day.

§219.11. Facilities, Resources, and Services.
(8 The governing institution shall be responsible for provid-

(1) Educationa facilities;
(2) Resources; and

(3) Servicesthat support the effective devel opment and im-
plementation of the advanced practice nursing education program.

(b) [{&)] The physical facilities shall be adequate to meet the
needs of the program in relation to the size of the faculty and the student
body.

(1) [(b)] Thedirector shall have a private office.

(2) [(c)] Faculty offices shall be conveniently located and
adequate in number and size to provide faculty with [the opportunity
for uninterrupted work and] privacy for conferences with students and
uninterrupted work.

(3) [(d)] Space for clerical staff, records, files, and equip-
ment shall be adequate.

(4) Thereshal be mechanismsthat providefor the security
of sensitive materials, such as examinations and health records.

(5) [(e)] Classrooms, laboratories, and technology [confer-
ence rooms] shall be conducive to learning and adequate in number,
size, and type for the number of students and the educational purposes
[for which the rooms are used].

(¢) [(H] The director and faculty shall have appropriate tech-
nology and support services, including but not limited to secretarial and
clerical assistance, appropriate to [adequate in preparation and suffi-
cient in numbers to meet] the needs of the program.

(d) [{g)] Thelearning resources, library, and program holdings
shall be current, use contemporary technology appropriate for the level
of the curriculum, and be sufficient for the size of the student body and
the needs of the faculty.

(1) Provisions shall be made for reasonable accessibility,
[and] availability, and timely delivery of information resources.

(2) Facilitiesand policiesshall promote effective use of re-
sources, e.g., environment, accessibility, and hours of operation.

§219.12. Records and Reports.

(@ Accurate and current [appropriate] records shall be main-
tained in aconfidential manner and be accessibleto appropriate parties.
Records shall [that] include, but are not limited to:

(1) Records [Current records] of current students;

(2) Transcripts/permanent record cards [Transcripts] of
graduates;

(3) Faculty records;

(4) Administrative records that include[, including] min-
utes of faculty meetings for the past three years, annual reports of the
program, and school catalogs [bulleting];

(5) Thecurrent program of study and curriculum, including
philosophy/mission and objectives/outcomes [mission and goals (phi-
losophy and outcomes)] and course outlines;

(6) Agreements with affiliating agencies; and

(7) Master plan of evaluation with most recent data collec-
tion.

(b) Recordsshall be safely stored to prevent loss, destruction,
or unauthorized use.

[(c) An annua report shal be submitted to the board by the
director on forms provided.]

§219.13. Total Program Evaluation.

(@) Thereshal be awritten plan for the systematic evaluation
of thetota program. The plan shall include evaluative criteria, method-
ology, frequency of evaluation, assignment of responsibility, [evalua-
tive criterig,] and indicators (benchmarks) of program and instructional
effectiveness[and program outcomes]. Thefollowing broad areas shall
be periodically evaluated:

(1) Organization and administration of the program;
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(2) Philosophy/mission and objectives/outcomes [Mission
and goals (philosophy and outcomes)] ;

(3) Program of study, curriculum, and instructional tech-
niques;

(4) Education facilities, resources, and services,

(5) Affiliating agencies and clinical learning activities
[Clinical resources];

(6) Student achievement, e.g., attrition rates, completion
rates, length of time for program completion;

(7) Graduate outcomes, e.g., certification examination pass
rates, graduate surveys, employer surveys; and

(8) Faculty’s performance.

(b) All methods and instruments used for eval uative purposes
shall be periodically reviewed and revised as necessary.

(c) Implementation of the plan for total program evaluation
shall be documented in the minutes.

(d) There shall be documentation that the data obtained from
thetotal program evaluation isreviewed and used for ongoing program
improvement.

(e) Major changes in the nursing program shall be evidence-
based and supported by rationale.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 2,
2007.

TRD-200705277

Katherine Thomas

Executive Director

Texas Board of Nursing

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 305-6823

¢ ¢ ¢

PART 24. TEXAS BOARD OF
VETERINARY MEDICAL EXAMINERS

CHAPTER 571. LICENSING
SUBCHAPTER A. EXAMINATION

22 TAC 8571.3

The Texas Board of Veterinary Medical Examiners proposes an
amendment to §571.3, regarding the ability to sit for the national
veterinary examination by foreign graduates from non-accred-
ited colleges of veterinary medicine.

The proposed amendment to §571.3 would require that the for-
eign graduate of a non-accredited college of veterinary medicine
complete the requirements set out by the Board recognized for-
eign graduate programs to be eligible to apply for the national
veterinary examination.

Dewey E. Helmcamp Ill, Executive Director, has determined that
for each year of the first five years that the rule is in effect there
will be no fiscal implication for the state and no fiscal implication
for local government as a result of enforcing or administering the

rule as proposed. Mr. Helmcamp has also determined that the
rule will have no local employment impact.

Mr. Helmcamp has also determined that for each year of the
first five years the rule is in effect, the anticipated public benefit
will ensure that only qualified applicants are eligible to sit for the
national veterinary examination.

Mr. Helmcamp has also determined there will be no direct ad-
verse effect on small businesses or micro-businesses because
the rule does not apply to single businesses.

Mr. Helmcamp has further determined that there are no eco-
nomic costs to persons required to comply with the rule.

The Texas Board of Veterinary Medical Examiners invites
comments on the proposed amendment from any member of
the public. A written statement should be mailed or delivered
to Loris Jones, Texas Board of Veterinary Medical Examiners,
333 Guadalupe, Suite 3-810, Austin, Texas 78701-3942, by
facsimile (FAX) to (512) 305-7556, or by e-mail to vet.board@tb-
vme.state.tx.us. Comments will be accepted for 30 days
following publication in the Texas Register.

The amendment is proposed under the authority of the Veteri-
nary Licensing Act, Texas Occupations Code, §801.151(a) which
states that the Board may adopt rules necessary to administer
the chapter.

The proposed amendment affects the Veterinary Licensing Act,
Title 4 of the Texas Occupations Code, Chapter 801, §801.252.

§571.3. Eligibility for Examination and Licensure.

(@) Definitions. The following words and terms, when used in
this chapter, have the following meaning:

(1) Board--the Texas Board of Veterinary Medical Exam-
iners.

(2) Localy derived scaled score--the equivaent of the
criterion referenced passing point for the national examination or the
NAVLE.

(3) National Board of Veterinary Medical Examiners
(NBVME)--the organization responsible for producing, administering
and scoring the NAVLE.

(4 National examination--the examination in existence
and effective prior to the inauguration date of the NAVLE and which
consists of the national board examination (NBE) and the clinical
competency test (CCT).

(5) North American Veterinary Licensing Examination
(NAVLE)--the examination which replaced the national examination
in the year 2000.

(6) Passing score--an examination score of at least 75 per-
cent on the national examination and NAVLE which is based on alo-
cally derived scaled score, and an examination score of at least 85 per-
cent on the SBE.

(7) Testing window--a period of consecutive days of the
year specified by NBVME when qualified candidates can sit for the
NAVLE.

(8) Texas State Board Licensing Examination (SBE)--the
state examination devel oped and administered by the Board.

(b) Quadlifications of Licensees.

(1) To be¢digiblefor licensure, an applicant must present
satisfactory proof to the Board that the applicant:
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(A) isatleast 18 years of age;
(B) hasobtained at least a passing score on:

(i) theNAVLE if an applicant sits for that examina-
tion subsequent to its inauguration date; or

(if) the national examination if an applicant sat for
that examination prior to the inauguration date of the NAVLE; and

(iif) the SBE; and.

(C) isagraduate of a school or college of veterinary
medicine that is approved by the Board and accredited by the Coun-
cil on Education of the American Veterinary Medical Association
(AVMA). Applicants who are graduates of a school or college of
veterinary medicine not accredited by the Council on Education of the
AVMA are €eligible provided that the applicant presents satisfactory
proof to the Board that the applicant isagraduate of aschool or college
of veterinary medicine and possesses an Educational Commission for
Foreign Veterinary Graduates (ECFVG) Certificate or a Program for
Assessment of Veterinary Education Equivalence (PAVE) Certificate.
The Board may refuse to issue a license to an applicant who meets the
qualification criteria but is otherwise disqualified as provided in the
Texas Occupations Code, §801.401.

(2) An applicant may petition the Board in writing for an
exception to paragraph (1)(B)(i) or (ii) of this subsection [subsections
(b)(2)(B)(i) or (ii) of this section]. In deciding whether to grant the
petition, the Board may consider:

(A) the availability of the nationa examination or
NAVLE at the time the petitioner originally applied for licensure;

(B) thenumber of yearsthe petitioner hasbeenin active
practice;

(C) petitioner’s license status and standing in other ju-
risdictions;

(D) petitioner’s status as a diplomate in an AVMA rec-
ognized veterinary specialty; and

(E) any other factorsthat may be related to petitioner’s
request for an exception.

(3) As a condition of granting an exception under para-

graph [subsection] (2) of this subsection [section], the Board may
impose additional requirements that are reasonably necessary to assure

that the petitioner is competent to practice veterinary medicine in
Texas.

(c) Application for the SBE and NAVLE.

(1) The applicant for the SBE and/or NAVLE shall apply
on the appropriate form furnished by the Board.

(2) The completed application, including payment of ap-
propriate fees, must be received at the Board offices no later than:

(A) 45 days prior to the date of the SBE examination
for which the applicant desires to sit; or

(B) 10 days prior to the NBVME's mandated deadline
for the Board to submit the NAVLE dligibility list to the NBVME.

(d) Licensing Examination
(1) Eligibility

(A) Anapplicant may sit for the SBE provided that the
requirements of subsection (c) of this section have been met and the
applicant is a graduate of:

(i) an approved and accredited veterinary medical
school or college, as defined in subsection (b)(1)(C) of this section;
or

(ii) a veterinary medical school or college not ap-
proved and accredited, but who has obtained an ECFV G Certificate or
a PAVE Certificate.

(B) An applicant may sit for the NAVLE provided that
the requirements of subsection (c) of this section have been met and
the applicant is a graduate of:

(i) an approved and accredited veterinary medical
school or college, as defined in subsection (b)(1)(C) of this section;
or

(ii) aveterinary medical school or college not ap-
proved and accredited, but who is enrolled in the ECFVG or PAVE
certification program, and meets the requirements of subparagraph (C)
of this paragraph [subsection (d)(1)(C) of this section], if applicable.

(C) When applying [Prior to sitting] for the NAVLE, an
applicant who is a graduate of a veterinary medical school or college
not approved and accredited, and is enrolled in the ECFVG or PAVE
certification program, shall submit proof that the applicant passed all
English language proficiency testsrequired by the certification program
of choice and must have completed all other requirements of each pro-
gram to be considered eligible to apply for the NAVLE [must take and
pass all English language proficiency tests required by the applicant’'s
selected program].

(D) A person must first take and pass the national ex-
amination or the NAVLE in order to sit for the SBE.

(2) Eligibility Prior to Graduation. Except as provided in
subparagraph [(2)](C)(ii) of this paragraph [below], an applicant who
has not graduated from veterinary medical school may sit for examina-
tions provided the following conditions have been met:

(A) To sit for the SBE, an applicant must be enrolled
in an approved and accredited veterinary medical school or college as
defined in subsection (b)(1)(C) of this section and must obtain a docu-
ment from the dean of the school or college from which the applicant
expects to graduate certifying that the applicant is within 60 days of
completion of a veterinary college program and is expected to gradu-
ate.

(B) Anapplicant enrolledin ajoint or combined degree
program who has completed the applicant’s veterinary medical educa
tion but has not received a diploma or transcript certifying award of
the applicant's DVM degree, must obtain aletter from the dean of the
school or college of veterinary medicine stating the applicant did in
fact graduate before the applicant is eligible to sit for the SBE or the
NAVLE.

(C) To apply [sit] for the NAVLE, a candidate shall
[must], at the time an application is submitted, demonstrate that the
candidate is:

(i) astudent enrolled in an approved and accredited
school or college of veterinary medicine as defined in subsection
(b)(1)(C) of this section, and who has submitted a document from
the dean of the school or college from which the student expects
to graduate, certifying that the applicant is within six months of
the student’s expected graduation date and is expected to graduate,
and has demonstrated compliance with al of the NBVME's testing
requirements for the NAVLE; or

(ii) agraduate of a school or college of veterinary
medicine not approved and accredited, who is enrolled in the ECFVG
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or PAVE certification program, and shall submit proof that the applicant
passed all English language proficiency tests required by the certifica-

(C) For purposesof subparagraph [section (d)] (B)(ii) of
this paragraph, an "emergency"” shall be defined as any immediate, un-

tion program of choiceand mush have completed all other requirements

foreseen [unforseen] event that would render a person unable or unfit to

of each program [hastaken all English proficiency testsrequired by the
applicant’s selected program].

(3) Results of Examinations. The Board will accept certi-
fied scores issued by the:

(A) American Association of Veterinary State Boards
(AAVSB), or its successor, for the national examination; and

(B) theofficial reporting service for the NAVLE.

(4) Scorelnformation. All requests for information on ex-
amination scores shall be processed as follows:

(A) All requestsfrom other statelicensing boardsfor an
applicant’s raw scores on the national examination or NAVLE will be
referred to the official reporting service for those examinations.

(B) All requests from other state licensing boards for
an applicant’slocally derived scale scores on the national examination
or NAVLE will be based upon national data submitted by the official
reporting service for those examinations.

(C) Uponwritten request of an applicant, the Board will
certify the score of the SBE to another statelicensing board. Upon writ-
ten request of an applicant, the Board will make national examination
or NAVLE scores available for informational purposes only to another
state licensing board but will not certify the scores.

(5) Release of Examination Grades. The Board will pro-
vide examination grades only to an applicant or another state licensing
board upon the written request of an applicant.

(6) Request for Analysis of Failed Examination. Any ap-
plicant who has failed the SBE may submit a written request, within
30 days of the release of the examination results, for an analysis of the
applicant’s examination. The Board will not provide an analysisto an
applicant who has not submitted to the Board proof of graduation from
an approved and accredited school or college of veterinary medicine.
An applicant who submits proof of graduation from an approved and
accredited school or college of veterinary medicine after release of the
examination results may request an analysis of the applicant’s examina-
tion within 30 days of the date the Board receives proof of graduation.
An analysis provided by the Board under this provision will bein writ-
ing. The Board will not disclose any actual examination documents or
materials.

(7) Appearance for Examinations

(A) Anapplicant for the SBE must submit anew appli-
cation and the current fees prior to admission for examination if the
applicant:

(i) does not appear for the scheduled examination;
or

(ii) failsto attain a passing score on the scheduled
examination.

(B) The Board shall refund the examination fee for the
SBE if the applicant:

(i) providesnoticeof notlessthan fourteen (14) days
before the date of the examination, that the applicant is unable to take
the examination; or

(ii) isunable to take the examination because of an
emergency.

take an examination, and may include adeath in the family or aninjury
or other event that could be reasonably considered to be an emergency.
Matters of inconvenience or failure to satisfy an examination prerequi-
site, shall not be considered an emergency.

(D) A candidate for the NAVLE must take the exami-
nation within the testing window in which the candidate is authorized
for testing.

(i) A candidate who fails to take the examination
within the appropriate testing window shall forfeit the candidate' sfees.

(ii) A candidate who fails to take the examination
within the appropriate testing window and desires to take the exami-
nation during a subsequent testing window must have the candidate’s
digibility reconfirmed by the Board and the candidate must pay new
fees.

(iii) If acandidate fails to attain a passing score on
the NAVLE, the candidate must submit a new application and the cur-
rent feesin accordance with this section, except that, if acandidatefails
to passthefall NAVLE, the Board will consider the candidate approved
to retake the NAVLE during the following spring testing window. In
that case, the candidate must submit a new NAVLE application to the
NBVME and pay the NBVME's examination fee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705304

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 305-7563

¢ ¢ ¢

CHAPTER 573. RULES OF PROFESSIONAL
CONDUCT

SUBCHAPTERF. RECORDS KEEPING

22 TAC 8573.50

The Texas Board of Veterinary Medical Examiners proposes an
amendment to §573.50, regarding the records keeping for con-
trolled substances kept on hand.

The proposed amendment to 8573.50 would delete the require-
ment to record the diagnosis on the patient receiving the con-
trolled drug recorded. The requirement for diagnosis is not nec-
essary to accurately reflect the controlled substances used by
the veterinarian in the course of his or her practice.

Dewey E. Helmcamp IIl, Executive Director, has determined that
for each year of the first five years that the rule is in effect there
will be no fiscal implication for the state and no fiscal implication
for local government as a result of enforcing or administering the
rule as proposed. Mr. Helmcamp has also determined that the
rule will have no local employment impact.
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Mr. Helmcamp has also determined that for each year of the first
five years the rule is in effect, the anticipated public benefit is to
ensure efficiency and accuracy in controlled substance record
keeping.

Mr. Helmcamp has also determined there will be no direct ad-
verse effect on small businesses or micro-businesses because
the rule does not apply to single businesses.

Mr. Helmcamp has further determined that there are no eco-
nomic costs to persons required to comply with the rule.

The Texas Board of Veterinary Medical Examiners invites
comments on the proposed amendment from any member of
the public. A written statement should be mailed or delivered
to Loris Jones, Texas Board of Veterinary Medical Examiners,
333 Guadalupe, Suite 3-810, Austin, Texas 78701-3942, by
facsimile (FAX) to (512) 305-7556, or by e-mail to vet.board @tb-
vme.state.tx.us. Comments will be accepted for 30 days
following publication in the Texas Register.

The amendment is proposed under the authority of the Veteri-
nary Licensing Act, Texas Occupations Code, §801.151(a) which
states that the Board may adopt rules necessary to administer
the chapter.

The amendment affects the Veterinary Licensing Act, Title 4 of
the Texas Occupations Code, Chapter 801, §801.359.

§573.50. Controlled Substances Records Keeping for Drugs on
Hand.

Texas veterinarians shall maintain at their place of business records of
all scheduled drugs listed in the Texas Controlled Substances Act in
their possession. These records shall be maintained for a minimum of
five years. The form for keeping records of those drugs shall contain
the following information in addition to the name of the drug:

(1) dateof acquisition;

(2) quantity purchased;

(3) date administered or dispensed;

(4) quantity administered or dispensed;

(5) name of client and patient receiving the drug(s); and
(6) [€A] balance on hand.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,

2007.

TRD-200705305

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 305-7563

1 4 1 4 1 4

PART 34. TEXAS STATE BOARD OF
SOCIAL WORKER EXAMINERS

CHAPTER 781. SOCIAL WORKER
LICENSURE

The Texas State Board of Social Worker Examiners (board) pro-
poses amendments to §§781.101, 781.102, 781.209, 781.215,
781.217, 781.301 - 781.304, 781.311, 781.314, 781.402
- 781.405, 781.409, 781.414, 781.502, 781.505, 781.509,
781.511, 781.512, 781.517 and 781.603; new §781.419; and
the repeal of §781.609, concerning the licensure and regulation
of social workers.

BACKGROUND AND PURPOSE

The board proposes amendments and a new rule to correct mi-
nor errors, improve the rules readability, and ensure that the
rules reflect current legal, policy, and operational considerations.
Additionally, the board proposes the repeal of §781.609 to elim-
inate duplication of language.

SECTION-BY-SECTION SUMMARY

Amendments to §781.101 are proposed to accurately reflect the
restriction on the use of the social worker title in the Social Work
Practice Act.

Amendments to §781.102 are proposed to improve the def-
initions of accredited university, Association of Social Work
Boards, clinical social work, confidential information, detrimental
to the client, direct practice, direct practice, dual relationship, ex-
ploitation, family systems, flagrant, fraud, full-time experience,
group supervision, indirect practice, individual supervision, in-
vestigator, licensee, part-time experience, psychotherapy, social
work practice, supportive counseling, supervision, telepractice,
and termination; to delete the definitions of exploitive behavior,
pleading, reciprocity, sexual contact, and sexual exploitation;
and, to renumber the definitions accordingly.

Amendments to §781.209 are proposed to clarify the types of
committees that may be established by the board.

Amendments to §781.215 are proposed to clarify what is dis-
played on the license certificate, to add the requirements of a
provisional license certificate, and, to reorder and renumber the
section accordingly.

The amendments to §781.217 are proposed to change the
penalty fee for late renewal to one fourth of the biennial license
renewal fee for late renewals from 1-90 days late; change the
penalty fee for late renewal to one half of the biennial license
renewal fee for late renewals from 91-365 days late; eliminate
the student loan default reinstatement fee; and renumber the
section accordingly.

The amendments to §781.301 are proposed to change the aca-
demic requirements for licensure as a Licensed Clinical Social
Worker to be consistent with the Occupations Code, Chapter
505; to improve language, to establish a one time window be-
tween April 1, 2008, and March 31, 2010, during which LMSW
licensees of the board may use clinical supervision which was on
file with the board before the board established by rule change
effective August 24, 2005, that clinical and non-clinical super-
vision expired after five years and that after 2010, supervision
toward clinical or non-clinical licensure or specialty recognition
must have occurred within the previous five calendar years from
the date of application; to remove the requirements of the ad-
vanced practice specialty recognition from subsection (a) and re-
store the requirements in subsection (b); to add the requirements
for independent non-clinical specialty recognition into subsec-
tion (b); to remove language regarding the scope of practice in
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subsection (b) for placement in §781.402; to remove language
regarding the scope of practice in subsections (c), (d), and (e)
for modification and placement in §781.402; and to reorder and
renumber the section accordingly.

The amendments to §781.302 are proposed to delete provisions
allowing licensees to obtain supervision toward licensure without
a supervision plan; to improve language, to allow for a social
worker to be under more than one supervision plan at the same
time; and to reorder and renumber the section accordingly.

The amendments to §781.303 are proposed to improve
language; to remove language related to qualifications for in-
dependent practice recognition that is proposed to be added to
§781.301; to delete language in subsection (a) related to the ap-
plication process for independent practice recognition since it is
duplicated in 8781.302; to delete language in subsection (b) re-
lated to the initial one-time waiver of the supervised experience
requirement that expired August 31, 2007; to remove language
in subsection (f) that allowed for an LMSW or LBSW to practice
independently until August 31, 2007; to provide that an LMSW
or LBSW may practice independently when the LMSW or LBSW
holds the independent practice specialty recognition, is under
application for the specialty recognition under the waiver of the
supervised experience requirement, or when a supervision plan
for independent practice has been approved by the board; and
to reorder and renumber the section accordingly.

Amendments to §781.304 are proposed to improve language;
to specify that supervisors may supervise only supervisees pro-
viding professional services within the supervisor’'s own compe-
tency; to establish the supervisor status renewal period as two
years, to be renewed in conjunction with license renewal; to pro-
vide a process for surrender of supervisory status; to specify
that any month of supervision under a supervision plan is not
creditable unless the conditions of supervision specified in this
section are met; to forbid supervisors from providing supervision
to a social worker who is practicing outside of the scope of the
license; to require a supervisor who believes a supervisee is
practicing outside the scope of the license to make a report to
the board; to remove language that allows for supervision com-
pleted before the effective date of the chapter to be evaluated
based on the rules that were in effect at the time the supervision
plan or verification was submitted to the board; and to reorder
and renumber the section accordingly.

The amendment to §781.311 is proposed to allow a temporarily
licensed social worker who passes the licensing examination to
be considered temporarily licensed until a regular license is is-
sued by the board or the temporary license expires, whichever
is first.

The amendments to §781.314 are proposed to improve lan-
guage and to use updated terminology.

The amendments to §781.402 are proposed to add language
regarding the scope of practice removed from §781.301; to
improve language; to include Current Procedural Terminology
(CPT) Codes among identified diagnostic classification systems
that may be used by Licensed Clinical Social Workers in as-
sessment, diagnosis, treatment and other social work practice
activities; to specify that a LMSW may provide clinical social
work services under a contract with an agency when under a
board approved clinical supervision plan; to allow for Licensed
Masters Social Workers to diagnose; to remove definitions
of independent non-clinical practice and independent clinical

practice since the definitions already appear in §781.102; and
to reorder and renumber the section accordingly.

The amendments to 8781.403 are proposed to improve lan-
guage; and to add a general standard of practice that social
workers ensure that the client or a legally authorized person
representing the client has signed a consent for services, when
appropriate.

The amendment to 8781.404 is proposed to add to the list of
items that a social worker shall make known to a prospective
client the services that are to be provided.

The amendments to §781.405 are proposed to add a definition
of sexual exploitation; and to improve language.

The amendments to §781.409 are proposed to improve lan-
guage; to clarify the requirement that a social worker provide a
written explanation of types of treatment and charges on a bill
or statement to a client even if the bill is paid by a third party;
and to delete language that indicated that a social worker is
responsible for services rendered when providing approval by
signature for services rendered by another individual who may
or may not be licensed.

The amendments to §781.414 are proposed to improve lan-
guage and specify that the board will provide consumer
information on its web site or upon request.

The new section §781.419 is proposed to provide that a social
worker who is licensed as a sex offender treatment provider by
the Council on Sex Offender Treatment is not subject to disci-
plinary action by the board in relation to the social worker’s pro-
vision of sex offender treatment; to specify that a social worker
who is a sex offender treatment provider and who acts in con-
formance with the rules, policies, and procedures of the council
is not subject to any administrative sanction by the board; and
to specify that if the Council on Sex Offender Treatment takes
disciplinary action against a social worker who is a sex offender
treatment provider, the board may consider the final order im-
posing such disciplinary action as grounds for disciplinary action
by the board.

The amendments to §781.502 are proposed to rename the sec-
tion; to reflect that licenses are renewed for a two-year term;
and to delete language that provided for prorated fees during
the transition from renewal terms of one-year to two-years.

The amendments to §781.505 are proposed to improve lan-
guage; to use the current terms of expire and expiration as
opposed to the terms lapse and lapsed; to specify the current
process for placing a license on inactive status; and to reactive
a license that was placed on inactive status.

The amendment to §781.509 is proposed to improve language.

The amendments to §781.511 are proposed to add the expira-
tion date of a continuing education providers approved status to
certificates of completion issued by the provider and to specify
that a program offered for continuing education in ethics shall
meet the minimum course requirements for an ethics course ap-
proved by the board.

The amendments to §781.512 are proposed to improve lan-
guage.

The amendment to §781.517 is proposed to require that super-
visory training courses approved by the board before September
8, 2007 must meet the requirements in §781.511 by August 31,
2008.
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The amendments to 8781.603 are proposed to clarify which
functions in the complaint procedure are performed by de-
partment staff; to remove the requirement that the executive
director make a sworn statement in order to open an anony-
mous complaint; to accurately describe the review process and
decisions to be made by the executive director regarding referral
for investigation and notification of the respondent; to update
the complaint procedure; to update the range of information
provided to the boards ethics committee regarding the status
of open complaints; to update references to timelines; and to
reorder and renumber the section accordingly.

Section §781.609 is proposed for repeal because language in
current board rule §781.703 provides for appropriate default pro-
cedures.

FISCAL NOTE

Charles Horton, Executive Director, has determined that for each
year of the first five years the sections are in effect, there will be
no fiscal implications to state or local governments as a result of
enforcing and administering the sections as proposed.

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS

Mr. Horton has also determined that there are no anticipated
economic costs to small businesses or micro-businesses re-
quired to comply with the sections as proposed. This was
determined by interpretation of the rules that these entities
will not be required to alter their business practices in order to
comply with the sections as proposed. There are no anticipated
economic costs to persons required to comply with the sections
as proposed. There is no anticipated negative impact on local
employment.

PUBLIC BENEFIT

Mr. Horton has also determined that for each year of the first five
years the sections are in effect, the public will benefit from adop-
tion of the sections. The public benefit anticipated as a result of
enforcing or administering the sections is to effectively regulate
the practice of social work in Texas, all of which will protect and
promote public health, safety, and welfare.

REGULATORY ANALYSIS

The board has determined that this proposal is not a "major en-
vironmental rule" as defined by Government Code, §2001.0225.
"Major environmental rule" is defined to mean a rule the spe-
cific intent of which is to protect the environment or reduce risk
to human health from environmental exposure and that may ad-
versely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
nor reduce risks to human health from environmental exposure.

TAKINGS IMPACT ASSESSMENT

The board has determined that the proposal does not restrict or
limit an owner’s right to his or her property that would otherwise
exist in the absence of government action and, therefore, do not
constitute a taking under Government Code, §2007.043.

PUBLIC COMMENT

Comments on the proposal may be submitted to Charles Hor-
ton, Executive Director, Texas State Board of Social Worker Ex-
aminers, Department of State Health Services, 1100 West 49th
Street, Austin, Texas 78756 or by email to Isw@dshs.state.tx.us.

When emailing comments, please indicate "Comments on Pro-
posed Rules" in the email subject line. Comments will be ac-
cepted for 30 days following publication of the proposal in the
Texas Register.

SUBCHAPTER A. GENERAL PROVISIONS
22 TAC §781.101, §781.102
STATUTORY AUTHORITY

The proposed amendments are authorized by Occupations
Code, 8505.155, which requires the board to develop policies
that clearly separate the policy-making responsibilities of the
board and the management responsibilities of the executive
director and staff of the department; by Occupations Code,
§505.201, which authorizes the board to adopt rules necessary
to perform the board’s duties, to establish standards of conduct
and ethics for license holders, to establish requirements for
each type of license issued by the board, and to establish
procedures for recognition of independent practice; by Occupa-
tions Code, §505.203, which authorizes the board to set fees;
by Occupations Code, 8505.254, which requires the board to
adopt rules concerning an investigation of a complaint filed with
the board; by Occupations Code, §505.303, which requires the
board to establish a specialty area of clinical social work that is
only available to a licensed master social worker who satisfies
minimum supervised experience requirements and clinical
examination as set by the board; and by Occupations Code,
8§505.404, which requires the board to establish mandatory
continuing education requirements for license holders.

The proposed amendments affect Occupations Code, Chapter
505.

§781.101. Purpose and Scope.
(@ (No change)

(b) The Act restricts the use of the titles "social worker," "li-
censed master social worker," "licensed social worker," "licensed bac-
calaureate social worker," "licensed clinical socia worker" or "social
work associate” or any other title that implies licensure or certification
in [professional] social work [services)].

(©) - (60 (No change)

§781.102. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Accredited collegesor universities--An educational in-
stitution that is accredited by an accrediting agency recognized by the
Council on Higher Education Accreditation [Texas Higher Education

(2) - (6) (No change)

(7) Associgtion of Socia Work Boards (ASWB)--The
international [National] organization which represents [representing]
regulatory boards of social work and administers. Administers] the
national examinations utilized in the assessment for licensure.

(8) - (10) (No change)

(11) Clinical social work--A specialty within the practice
of master social work that requires the application of social work the-
ory, knowledge, methods, ethics, and the professional use of self to
restore or enhance social, psychosocial, or biopsychosocial function-
ing of individuals, couples, families, groups, and/or persons who are
adversely affected by social or psychosocia stress or health impair-
ment. The practice of Clinical Social Work requires the application of
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specialized clinical knowledge and advanced clinical skillsin the areas
of assessment, diagnosis, and treatment of mental, emotional, and be-
havioral disorders, conditions and addictions, including severe mental
illness in adults and serious emotiona disturbances in adults, adoles-
cents, and children. Treatment methods include, but are not limited to,
the provision of individual, marital, couple, family, and group [ther-
apy and] psychotherapy. Clinical social workers are qualified to use
the Diagnostic and Statistical Manual of Mental Disorders (DSM), the
International Classification of Diseases (ICD), Current Procedural Ter-

(20) [(21)] Department--Department of State Health Ser-
vices.

(21) [(22)] Detrimenta to the client--An act or omission
by asocia worker that damages [of aprofessional responsibility that is
damaging to] the physical, mental, [or] financial, or societal status of a
[the] client.

(22) [{23)] Direct practice--The provision of social work
servicesto clientsin which goals are reached through personal contact

minology (CPT) codes, and other diagnostic classification systemsin
assessment, diagnosis, and other practice activities.

[(12) Clinical supervision--An interactional professional
relationship between a supervisor and a social worker that provides
cial work and promotes continued development of the social worker’'s
knowledge, skills, and abilities to engage in the practice of clinical
socia work in an ethical and competent manner.]

(12) [(33)] Confidential information--Individually identi-
fiableinformation [obtained from aclient or records] relatingtoaclient,
including the client’sidentity, and demographic information [collected
from an individual,] that relates to the past, present, or future physical
or mental health or condition of a client [an individual]; the provision
of social work services to a client [an individual]; the past, present,
or future payment for the provision of social work servicesto a client
[an individual]; and identifies the client [individual] or with respect
to which there is a reasonable basis to believe the information can be
used to identify the client [individual] which is not discloseable under
applicable law or court rules of evidence. Client information is "con-
fidential" if it isintended to be disclosed to third persons to further the
interest of the client in the diagnosis, examination, assessment, evalu-
ation, or treatment, or those reasonably necessary for the transmission
of the communication, or those who are participating in the diagnosis,
examination, assessment, evaluation, or treatment under the direction
of the socia worker [professional], including members of the client’s
[patient’s] family.

(13) [(24)] Completed application--The official socia
work application form, fees and all supporting documentation which
meets the criteria set out in thistitle (relating to Required Application
Materias).

(14) [(15)] Conditions of exchange--The setting of rates of
reimbursement or fee structure and businessrules or policiesinvolving
issues such as cancellation of appointments, office hours, and manage-
ment of insurance claims.

(15) [(26)] Contested case--A proceeding in accordance
with the APA and this chapter, including, but not limited to, rule en-
forcement and licensing, in which the legal rights, duties, or privileges
of aparty areto be determined by the board after an opportunity for an
adjudicative hearing.

(16) [(2D)] Counsding--A method used by social work-
ersto assist individuals, couples, families or groupsin learning how to

solve problems and make decisions about personal, health, social, ed-
ucational, vocational, financial, and other interpersonal concerns.

(17) [(18)] Consultation--To provide advice, opinions and
to confer with other professionals regarding socia work practice.

(18) [(29)] Continuing education--Formal or informal edu-
cation or trainings, which are oriented to maintain, improve or enhance
social work practice.

(19) [(20)] Council on Social Work Education (CSWE)--
The national organization that accredits social work education schools
and programs.

and immediate influence. [services; research, system linkage, system
; maintenance and enhancement of social and psychoso-

(23) [(24)] Dua relationship--Dual or multiple relation-
ships occur when socia workersinteract with [relateto] clientsin more
than one capacity, whether it be before, during or after the professional,
social, or business relationship. Dua [or multiple] relationships can
occur simultaneously or consecutively.

(24) [(25)] Endorsement--The process whereby the board
reviews requirements for licensure completed while under the jurisdic-
tion of adifferent regulatory board from another state. The board may
accept, deny or grant partial credit for requirements completed in a dif-
ferent jurisdiction.

(25) [(26)] Examination--A standardized test or examina-
tion of social work knowledge, skills and abilities, which has been ap-
proved by the board.

(26) [(27)] Exploitation--The use of a pattern, practice or
scheme of conduct that can reasonably be construed as being primar-
ily for the purposes of meeting the needs or being to the benefit of
the licensee rather than in the best interest of the client or at the ex-
pense of another practitioner. An unegua balance is inherent in the
client/social worker [professional] relationship [and may be present in
the professional/professional relationship]. The [To] use of this power
imbalance for the personal benefit of the social worker [professional]
at the expense of the client or another practitioner [professional] is ex-
ploitation. Exploitation may take financial, business, emotional, sex-
ud, verbal, religious and/or relational forms.

[(28) Exploitive behavior--A pattern, practice or scheme of
conduct that can reasonably be construed asbeing primarily for the pur-
poses of meeting the needs or being to the benefit of the social worker
rather than in the best interest of the client or at the expense of an-

(27)  [(29)] Family systems--An [open;] on-going [; goal-
seeking,] self-regulating[,] socia system. [Certain features such as
shaped by its own particular structural features (size, complexity, com-
its larger environment.]

(28) [(30)] Formal hearing--A hearing or proceeding in ac-
cordance with this chapter, including a contested case as defined in this
section to address the issues of a contested case.

(29) [{31)] Flagrant--Conspicuously [Obvieusly] incon-
sistent with what is right or proper as to appear to be a flouting of law

or morality.

(30) [(32)] Fraud--Any misrepresentation or omission by
asocial worker related to [professional] qualifications, services, or re-
lated activities or information [that benefits the social worker].
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(3D [(33)] Full-timeexperience--Providing social [Social]
work services thirty [tetaling 30] or more hours per week.

(32) [(34)] Group supervision for licensure--Supervision
provided to [that invelves] a minimum of two and no more than six
supervisees in a designated supervision session [supervision hour].

(33) [(35)] Health care professiona--A licensee or any
other person licensed, certified, or registered by the State of Texasin
a health related profession.

(34) [(36)] Home study--A formal written evauation or
social study to determine what is the best interest of a minor child or
other dependent person.

(35) [(37)] Independent clinical practice--The provision of
clinical social work inindependent practicein which the social worker
assumes responsibility and accountability for the nature and quality
of the services provided to clients, pro bono or in exchange for direct
payment or third party reimbursement.

(36) [(38)] Independent non-clinical practice--The prac-
tice of non-clinical socia work outside the jurisdiction of an organi-
zational setting, after completion of all applicable supervision require-
ments, in which the social worker assumes responsibility and account-
ability for the nature and quality of the services provided to clients, pro
bono or in exchange for direct payment or third party reimbursement.

(37)  [€39)] Independent practice--The practice of social
work services outside the jurisdiction of an organizational setting, af-
ter completion of all applicable supervision requirements, in which the
social worker assumes responsibility and accountability for the nature
and quality of the services provided to clients, pro bono or in exchange
for direct payment or third party reimbursement.

(38) [(40)] Indirect practice--Providing social work ser-
vices [Work on behalf of the client] utilizing negotiation, education,
advocacy, administration, research, policy development and resource
location that does not have [involve] immediate or face-to-face [per-
sonal] contact with the clients being served.

(39) [(4D)] Individua supervision for licensure--Supervi-
sion provided to [of] one supervisee during the designated supervision
session.

(40) [(42)] Investigator--An employee or contractor of the
department [A professional] utilized by the board in the investigation
of allegations of professional misconduct.

(41 [(43)] LBSW--Licensed Baccalaureate Social
Worker.

(42) [(44)] LCSW--Licensed Clinical Socia Worker.

(43) [(45)] License--A regular, provisional, or temporary
license or recognition issued by the board unless the content of therule
indicates otherwise.

(44) [(46)] Licensee--A person licensed [er recognized] by
the board to practice [perform professional] social work [practice].
(45) [(4D] LMSW--Licensed Master Socia Worker.

(46) [(48)] LMSW-AP--Licensed master social worker-
advanced practitioner.

(47)  [{49)] Non-clinical social work--The areas of social
work practice that include community organization, planning, admin-
istration, teaching, research, administrative supervision, non-clinical
consultation and other related social work activities.

(48) [(50)] Part-time experience--Social work services
provided for fewer [totaling tess] than thirty [30] hours per week.

(49) [(51)] Party--Each person, governmental agency, or
officer or employee of a governmental agency named by the ALJ as
having ajusticiableinterest in the matter being considered, or any per-
son, governmental agency, or officer or employee of a governmental
agency meeting the requirements of aparty as prescribed by applicable
law.

(50) [{52)] Persistently--Existing for along or longer than
usua time or continuously.

(51) [(53)] Person--An individual, corporation, partner-
ship, or other lega entity.

[(54) Pleading--Any written allegation filed by aparty con-
cerning its claim or position.]

(52) [(55)] Psychotherapy--Treatment [The use of treat-
ment methods] utilizing aspecialized, formal interaction with [between
aclinical social worker and] an individual, couple, family, or group by
asocial worker inwhich atherapeutic relationship is established, main-
tained and sustained to understand intrapersonal , interpersonal and psy-
chosocia dynamics, and with a[the] diagnosisand treatment of mental,
emotional, and behaviora disorders, conditions and addictions.

[(56) Reewmeﬁ*—ihegranﬁageﬁaneﬁﬁeﬂh—eensebased
on the current status of licensurein adifferent j . Reciprocity
isgranted based on the formal written agreement between the board and

regulatory body in the other jurisdiction.]

(53) [(57)] Recognition--Authorization from the board to
engage in the independent or specialty practice of social work services.

(54) [(58)] Rules--Provisionsinthischapter specifyingthe
implementation of statute and operations of the board and individuals
affected by the Act.

[(59) Sexual contact--Any touching or behavior that can be
construed as sexual in nature.]

[(60) Sexual exploitation--A pattern, practice or scheme of
(55) [(61)] Sociad Work Case Management--The use of a
biopsychosocia perspective to assess, evaluate, implement, monitor

and advocate for services on behalf of and in collaboration with the
identified client.

(56) [(62)] Social worker--A person licensed under the

Act.

(57) [(63)] Socia work practice--Services provided [and
actions performed] as an employee, independent practitioner, consul-
tant, or volunteer for compensation or pro bono to effect changes in
human behavior, a person’s emotional responses, interpersonal rela
tionships, and the social conditions of individuals, families, groups, or-
ganizations, and communities. The [For the purpose of this definition,
the] practice of social work is guided by specialized [special] knowl-
edge, acquired through formal social work education devel opment and
behavior within the context of the social environment, and methods
to enhance the functioning of individuals, families, groups, communi-
ties, and socia welfare organizations. Social work practice involves
the disciplined application of socia work values, principles, and meth-
ods, including, but not limited to, psychotherapy, marriage and family
theraoy, coupleﬁtherapy, group therapy, mediation, case management,
supervision of social work services and programs, counseling, assess-
ment, diagnosis, treatment, and evaluation. Social work practice may
also be referred to as social work services, [of] social welfare poli-
cies and services, social welfare systems and resources, and human
services.
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(58) [(64)] Supportive counsealing--The methods used [by
social worker] to help individuals create and maintain adaptive pat-
terns. Such methods may include, but are not limited to, building
community resources and networks, linking clients with services and
resources, educating clients and informing the public, helping clients
identify and build strengths, leading community groups, and providing
reassurance and support. Supportive counseling [This type of social
work] is not considered clinical social work.

(59) [(65)] Supervisor, board approved--A person meeting
the reguirements set out in §781.302 of this title (relating to Clinical
Supervision for LCSW and Non-Clinical Supervision for LMSW-AP
and Independent Practice Recognition), to supervise alicensee towards
the LCSW, LMSW-AP or Independent Practice recognition.

(60) [(66)] Supervision--Supervision includes: [The pro-
fessional interaction between a supervisor and asocial worker inwhich
the supervisor evaluates and directs the services provided by the social
worker and promotes continued development of the social worker’s
knowledge, skills and ahilities to provide social work services in an
ethical and competent manner.]

(A) administrative or work related supervision of an
employee, contractor or volunteer that is not related to qualification
for licensure, practice recognition, a disciplinary order or a condition
to new or continued licensure;

(B) clinical supervision of a Licensed Masters Social
Worker providing clinical services by a Licensed Professional Coun-
selor, Licensed Psychologist, Licensed Marriage and Family Therapist,
Licensed Clinical Social Worker or Psychiatrist that is not related to
qualification for licensure, practice recognition, a disciplinary order or
acondition to new or continued licensure;

(C) clinical supervision of a Licensed Masters Social
Worker providing clinical services by a Licensed Clinical Social
Worker who is recognized by the board as a supervisor toward qualifi-
cation for practice recognition;

(D) non-clinical supervision of aLicensed Masters So-
cial Worker or Licensed Baccalaureate Social Worker providing non-
clinical social work services by a licensed social worker who is rec-
ognized by the board as a supervisor toward qualification for practice
recognition;

(E) non-clinical supervision of aprobationary Licensed
Masters Social Worker or Licensed Baccal aureate Social Worker pro-
viding clinical services by alicensed social worker who is recognized
by the board as a supervisor toward licensure under the AMEC pro-
gram; or

(F) supervision by an approved supervisor pursuant to
adisciplinary order or as a condition of new or continued licensure.

(61) [(67)] Supervision hour--A supervision hour isamin-
imum of 60 minutesin length.

(62) [(68)] Telepractice--Providing social work services
wherein the client and the practitioner are not in the same physical
location [Interactive service delivery where the client resides in one
location and the professional in ancther].

(63) [(69)] Termination--Ending social work serviceswith
aclient [The end of professiona services, meetings, and billing for
services).

(64) [(70)] Texas Open Meetings Act--Government Code,
Chapter 551.

(65) [(71)] Texas Public Information Act--Government
Code, Chapter 552.

(66) [(72)] Waiver--The suspension of educational, pro-
fessional, and/or examination requirements for applicants who meet
the criteria for licensure under special conditions based on appeal to
the board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705310

Jeannie McGuire, LBSW

Chair

Texas State Board of Social Worker Examiners

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 458-7111 x6972
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SUBCHAPTER B. THE BOARD

22 TAC 88781.209, 781.215, 781.217
STATUTORY AUTHORITY

The proposed amendments are authorized by Occupations
Code, 8505.155, which requires the board to develop policies
that clearly separate the policy-making responsibilities of the
board and the management responsibilities of the executive
director and staff of the department; by Occupations Code,
§505.201, which authorizes the board to adopt rules necessary
to perform the board’s duties, to establish standards of conduct
and ethics for license holders, to establish requirements for
each type of license issued by the board, and to establish
procedures for recognition of independent practice; by Occupa-
tions Code, §505.203, which authorizes the board to set fees;
by Occupations Code, 8505.254, which requires the board to
adopt rules concerning an investigation of a complaint filed with
the board; by Occupations Code, §505.303, which requires the
board to establish a specialty area of clinical social work that is
only available to a licensed master social worker who satisfies
minimum supervised experience requirements and clinical
examination as set by the board; and by Occupations Code,
§505.404, which requires the board to establish mandatory
continuing education requirements for license holders.

The proposed amendments affect Occupations Code, Chapter
505.

§781.209. Committees of the Board.

(@ The board and/or the chair may establish board commit-
tees, advisory committees and task forces [deemed necessary to carry

(b) The board chair shall appoint members of the board to
serve on board committees and shall appoint the board committee
chairs. The board chair shall assign board members and/or the exec-
utive director to serve on advisory committees and task forces. The
board chair may invite others to serve on advisory committees and
task forces.

(©-(g (Nochange)
§781.215. The License.

(@ The board shall prepare and provide to each licensee a li-
cense certificate, which contains the licensee’s name, license granted
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and license number. The license certificate will include any specialty
recognition or supervisory status granted by the board to the licensee.
[License certificates will indicate the professional social work title,
whether LBSW, LMSW, LMSW-AP or LCSW, granted to applicants
who have met all of the qualifications established by the board. The
license certificate will also indicate the date that the license expires,
unless it JrSFeneweeH The board shall have a method to indicate the
[new] expiration date of a new license and a license which has been
renewed. [Thelicense certificate will also include any specialty recog-

nition or supervisory status, if applicable.]

(b) Regular licenses shall be signed by the board chairperson
and [executive director and] be affixed with the seal of the State of
Texas [board].

(c) Temporary license certificates shall include an expiration
date. A temporary license expires on the expiration date, the date that
the first licensing examination is failed, or, if the first licensing exami-
nation is passed, the date that the board issues a regular license certifi-
cate, whichever is first. [Temporary and provisiona licenses shall be
printed on board letterhead and signed by the executive director.]

(d) Provisiona license certificates shall include an expiration
date. A provisiona license expires on the expiration date or the date
that the board issues aregular license certificate, whichever isfirst.

() [(d)] All licensesissued by the board remain the property
of the board and must be surrendered to the board on demand. The
board maintainsjurisdiction over alicensee until the licenseis returned
to the board.

§781.217. Fees.
(@ Thefollowing are the board’s fees:

(1) - (7) (Nochange)
(8) feefor late renewal:

(A) 1-90 days-—-renewal fee plusfee equal to one-fourth
of the renewal fee for an unexpired license (LMSW or LBSW fee =
$20; LCSW or LM SW-AP fee = $25) [one-half the current contracted
examination fee rounded to the nearest dollar amount]; or

(B) 91days, butlessthan oneyear--renewal fee plusfee
equal to one-half of the renewal fee for an unexpired license (LMSW
or LBSW fee=$40; LCSW or LMSW-AP fee = $50) [the current con-
tracted examination fee rounded to the nearest dollar amount];

(9) - (14) (No change)

(15) [(26)] continuing education provider application fee-
-$50 annually;

(16) [(27)] delinquent child support administrative fee--

$35;

(17) [(18)] legislatively mandated fees per licensee for the
operation of the Office of Patient Protection per application and re-
newal as legidatively established;

(18) [(19)] legislatively mandated fees per licensee for the
boards participation in the Texas On-line per application and renewal
as legidatively established;

(19) [(20)] board approved supervisor fee--$25 annually;

(200  [(21)] AMEC participant administrative fee--Fee
equal to the current contract examination fee;

(21) [(22)] Petition for re-examination fee--$20 per peti-
tion; and

(22) [(23)] Temporary license fee--$30.
(b) - (d) (Nochange)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705311

Jeannie McGuire, LBSW

Chair

Texas State Board of Social Worker Examiners

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 458-7111 x6972

¢ ¢ L 4

SUBCHAPTER C. LICENSES AND
LICENSING PROCESS

22 TAC 88781.301 - 781.304, 781.311, 781.314
STATUTORY AUTHORITY

The proposed amendments are authorized by Occupations
Code, 8505.155, which requires the board to develop policies
that clearly separate the policy-making responsibilities of the
board and the management responsibilities of the executive
director and staff of the department; by Occupations Code,
§505.201, which authorizes the board to adopt rules necessary
to perform the board’s duties, to establish standards of conduct
and ethics for license holders, to establish requirements for
each type of license issued by the board, and to establish
procedures for recognition of independent practice; by Occupa-
tions Code, 8505.203, which authorizes the board to set fees;
by Occupations Code, 8505.254, which requires the board to
adopt rules concerning an investigation of a complaint filed with
the board; by Occupations Code, §505.303, which requires the
board to establish a specialty area of clinical social work that is
only available to a licensed master social worker who satisfies
minimum supervised experience requirements and clinical
examination as set by the board; and by Occupations Code,
8§505.404, which requires the board to establish mandatory
continuing education requirements for license holders.

The proposed amendments affect Occupations Code, Chapter
505.

§781.301. Qualifications for Licensure.

(@ Licensure. The following education and experience is re-
quired for licensure as designated. [the specified licenses and specialty

recognitions:]
(1) Licensed Clinica Socia Worker (LCSW).

(A) Hasbeen conferred adoctoral degreein social work
from an accredited university acceptable to the board or master’s de-
gree in social work from a CSWE accredited social work program
[Must be licensed as an LMSW].

(B) Has had [Obtain] 3000 hours of board-approved
[Board approved] supervised professional full-time clinical employ-
ment experience over a minimum two-year period, but within a
maximum four-year period or its equivaent if the experience was
completed in another state.
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(C) Has had [Complete] a minimum of 100 hours of
face-to-face supervision, over the course of the 3000 hours of full-time
experience, with a board-approved supervisor. Supervised experience
must have occurred within the five previous calendar years occurring
from the date of application. If supervision was completed in another
state, the social worker must have the supervision verified by the li-
censing board in the other state.

(D) Has made a passing [Passing] score on the clinical
exam administered nationally by ASWB.

(E) From April 1, 2008 until March 31, 2010, aLMSW
licensed by the board who has 24 months of verified clinical super-

socia worker must have the supervision verified by thelicensing board
in the other state.

(D) Has made a passing score on the advanced or ad-
vanced generalist examination administered nationally by ASWB.

(2) Independent Non-clinical Practice.

(A) Is currently licensed in the State of Texas as a
LBSW or LMSW or meets the current requirements for licensure as a
LBSW or LMSW.

(B) Whilefully licensed asasocia worker hashad 3000
hours of board-approved supervised full-time social work experience

vision on file before the effective date of this rule with the board is
considered to have met the requirements of subparagraphs (B) and (C)

over aminimum two-year period, but within a maximum four-year pe-
riod or its equivalent if the experience was completed in another state.

of this paragraph.
(2) Licensed Master Social Worker (LMSW).
(A) Hasbeen conferred a[A] doctoral degreein social

work from an accredited university acceptable to the board or master’s
degreein social work from a CSWE accredited social work program.

(B) Hasmade apassing [Passing] score on theinterme-
diate or master’s exam administered nationally by ASWB.
tioner (LMSW-AP).]

[(A)  Must be licensed as an LMSW.]

[(B) Obtain 3000 hours of Board approved supervised
professiona full-time non-clinical employment experience over amin-
imum two-year period, but within a maximum four-year period or its
equivalent if the experience was completed in another state]

[(C) Complete aminimum of 100 hours of face-to-face
supervision, over the course of the 3000 hours of full-time experience,
with a board-approved supervisor. Supervised experience must have
date of application.]

(D) Passing score on the advanced or advanced gener-

(3) [{4)] Licensed Baccalaureate Social Worker (LBSW).

(A) Has been conferred a [A] baccalaureate degree in
social work from a CSWE accredited social work program.

(B) Has made apassing [Passing] score on the basic or
Bachelors exam administered nationally by ASWB.

(b) Speciaty Recognition. Thefollowing education and expe-
rienceisrequired for specialty recognitions as designated.

(1) Licensed Master Social Worker-Advanced Practitioner
LMSW-AP).

(A) Iscurrently licensed in the State of Texas or meets
the current requirements for licensure asa LM SW.

(B) While fully licensed as a socia worker, has had
3000 hours of board-approved supervised professiona full-time non-
clinical social work experience over a minimum two-year period, but
within a maximum four-year period or its equivalent if the experience
was completed in another state.

(C) Has had a minimum of 100 hours of face-to-face
supervision, over the course of the 3000 hours of full-time experience,
with a board-approved supervisor. Supervised experience must have
occurred within the five previous calendar years occurring from the
date of application. If supervision was completed in another state, the

(C) Has had a minimum of 100 hours of face-to-face
supervision, over the course of the 3000 hours of full-time experience,
with a board-approved supervisor. Supervised experience must have
occurred within the five previous calendar years occurring from the
date of application. If supervision was completed in another state, the
social worker must have the supervision verified by thelicensing board
in the other state.

[(b) Only a person who is licensed and has been recognized
by the board as follows is qualified to provide clinical and non-clinical

socia work services in employment or independent practice settings.]
[(1) A LCSW may provide any clinical or non-clinical so-
cial work servicesin either an employment or independent practice set-
[(2 A LMSW-AP may provide any non-clinical socia
work services in either an employment or an independent practice
setting. A LMSW-AP may work under contract, bill directly for
[(3) A LBSW or LMSW recognized for independent prac-
tice may provide any non-clinical socia work servicesin either an em-
ployment or an independent practice setting. A LBSW or LMSW rec-
ognized for independent practice may work under contract, bill directly
for services, and bill third parties for reimbursements for services.]

[(4) A LBSW or LMSW recognized for independent prac-
tice and a LMSW-AP must restrict his or her independent practice to
the provision of non-clinical social work services]

{(e) AﬁtaAugast%%Q@Qlahem%ethgthadnetwbm{_{ed

within the definition of social work practice in §781.102 of this title
(relating to Definitions) without being licensed and recognized by the
board unless the person is licensed in another profession and acting
solely within the scope of that license. If engaged in professional prac-
tice under another license, the person may not use the titles "licensed
associate”" or any other title or initials that states or implieslicensure or
certification in social work unless one holds the appropriate license or

[(d) After August 31, 2007, a LBSW or LMSW who is not
services to clients from a location that she or he owns or leases and
that is not owned or leased by an employer or other legal entity with
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such asin home health care or the use of telephones or other electronic
mediato provide services in an emergency.]

[(e) After August 31, 2007, aLBSW or LMSW who isnot rec-
ognized for independent practice or is not exempt under subsection (c)
of this section, may only practice for remuneration in a direct employ-
ment or agency setting and can not work under contract, bill directly to
patients or to third party payers, unless the LBSW or LMSW is under
aformal supervision plan approved by the board.]

(©) [(H)] Applicantsfor alicense must completethe board’sju-
risprudence examination and submit proof of completion at the time of
application. The jurisprudence examination must have been completed
no more than six months prior to the date of application.

§781.302. Clinical Supervision for LCSWand Non-Clinical Supervi-
sion for LMSW-AP and Independent Practice Recognition.

(@ (No change)

(b) AnLMSW who plansto apply for the LCSW [or LMSW-
AP] must:

(1) submit aclinical supervisory plan to the board for ap-
proval by the appropriate committee of the board or executive direc-
tor/designee within 30 days of initiating supervision [. If the LMSW
fails to submit a supervisory plan, then the LM SW’s supervisor must
prevrdete%hesapewmwhemt&m%needtes&bmﬁtethebeard
documentation dates, times and summary of all supervisory
sessions &t the time the LM SW submits a clinical/non-clinical supervi-
sion verification form];

(2) submit a current job description from the agency in
which the social worker is employed with averification of authenticity
from the agency director or their designee on agency letterhead. In
order for a plan to be approved, the position description or other rel-
evant documentation must demonstrate that the duties of the position
are clinical as defined in this chapter;

(3) submit a supervision verification form to the board for
approva within 30 days of the end of each supervisory plan with each
supervisor. If the supervisor does not recommend the supervisee for
eligibility to examine for [recognition as an AP or] LCSW, the super-
visor must indicate such on the clinical supervision verification form
and provide specific reasonsfor not recommending the supervisee. The
board may consider the supervisor’s reservations in its evaluation of
acceptance of supervision verification submitted by [qualifications of]
the supervisee; [and]

(4) submitanew supervisory planwithin 30 days of chang-
ing supervisors; and [- Only ene supervisory plan may be in place at
any time]

(5) submit an application for upgrade of their licensure to
Licensed Clinical Social Worker.

(¢) An LMSW who plans to apply for the advanced practice
recognition must:
(1) submit anon-clinical supervisory plan to the board for

approval by the appropriate committee of the board or executive direc-
tor/designee within 30 days of initiating supervision;

(2) submit a current job description from the agency in
which the social worker is employed with averification of authenticity
from the agency director or their designee on agency letterhead.
In order for a plan to be approved, the position description must
demonstrate that the duties of the position are socia work;

(3) submit asupervision verification form to the board for
approval within 30 days of the end of each supervisory plan with each
supervisor. If the supervisor does not recommend the supervisee for

digibility to examine for advanced practice recognition, the supervisor
must i ndi cate such on the non-clinical supervision verificationform and
provide specific reasons for not recommending the supervisee. The
board may consider the supervisor’s reservations in its evaluation of
acceptance of supervision verification submitted by the supervisee;

(4) submit anew supervisory planwithin 30 daysof chang-
ing supervisors; and

(5) upon completion and submission of documentation of
the required non-clinical supervision the LMSW must apply for up-
grade of their licensure to advanced practice recognition.

(d) [(e)] A LBSW or an LMSW who plans to apply for the
Independent Practice Recognition must:

(1) submit asupervisory plan to the board for approval by
the appropriate committee of the board or executive director/designee
within 30 days of initiating supervision [. |f the LBSW or LMSW
failsto submit a supervisory plan, then the supervisor for the LBSW or
LMSW must provide to the supervisee who in turn will need to submit
to the board documentation regarding dates, times and summary of all
supervisory sessions at the time the LM SW submits a hon-clinical su-
pervision verification form];

(2) submit a current job description from the agency in
which the socia worker is employed with a verification of authenticity
from the agency director or their designee on agency letterhead or
submit a copy of the contract or appointment under which the LBSW
or LMSW intends to work, along with a statement from their potential
supervisor that he or she has reviewed the contract and is qualified to
supervise the LBSW or LMSW in the setting;

(3) submit a supervision verification form to the board
within 30 days of the end of each supervisory plan with each su-
pervisor. If the supervisor does not recommend the supervisee for
independent practi ce recognition, the supervisor must provide specific
reasonsfor not recommending the supervisee. The board may consider
the supervisor’'s reservations in its evaluation of qualifications of the
supervisee; and

(4) submit anew supervisory planwithin 30 daysof chang-
ing supervisors. Only one supervisory plan may bein placeat any time.

(e) [{eh] A licenseewho isrequired to be supervised as acon-
dition of initial or continued licensure must:

(1) submit asupervisory plan to the board for approval by
the appropriate committee of the board or executive director/designee
within 30 days of initiating supervision;

(2) submit a current job description from the agency in
which the socia worker is employed with a verification of authenticity
from the agency director or their designee on agency letterhead or
submit a copy of the contract or appointment under which the licensee
intends to work, along with a statement from their potential supervisor
that he or she has reviewed the contract and is qualified to supervise
the licensee in the setting;

(3) ensurethat their supervisor submitsreportsto the board
at the schedul e determined by the board. In each report, the supervisor
must report on the status of the supervisee's performance, adherenceto
statutes and rules, address any special circumstancesthat led to theim-
position of supervision, and recommend whether the supervisee should
continue licensure. If the supervisor does not recommend the super-
viseefor continued licensure, the supervisor must provide specific rea-
sons for not recommending the supervisee. The board may consider
the supervisor’'s reservations in its evaluation of qualifications of the
supervisee; and
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(4) notify the board immediately if there is a break in the
supervisory relationship and submit a new supervisory plan within 30
days of the break. Only one supervisory plan may be in place at any
time.

(f) [€e)] A licenseewho isrequired to be supervised asaresult
of disciplinary action must:

(1) submit asupervisory plan to the board for approva by
the appropriate committee of the board or executive director/designee
within 30 days of initiating supervision;

(2) submit a current job description from the agency in
which the social worker is employed with a verification of authenticity
from the agency director or their designee on agency letterhead or
submit a copy of the contract or appointment under which the licensee
intends to work, along with a statement from their potentia supervisor
that he or she has reviewed the contract and is qualified to supervise
the licensee in the setting;

(3) ensurethat their supervisor submitsreportsto the board
at the schedul e determined by the board. In each report, the supervisor
must report on the status of the supervisee's performance, adherenceto
statutes and rules, address any special circumstancesthat led to theim-
position of supervision, and recommend whether the supervisee should
continue licensure. If the supervisor does not recommend the super-
visee for continued licensure, the supervisor must provide specific rea-
sons for not recommending the supervisee. The board may consider
the supervisor’s reservations in its evaluation of qualifications of the
supervisee; and

(4) notify the board immediately if there is a break in the
supervisory relationship and submit a new supervisory plan within 30
days of the break. Only one supervisory plan may be in place at any
time.

(@) [(H] A LBSW or an LMSW who has been approved
for a probationary license under supervision while participating in
the AMEC program must follow the application and supervision
requirements in 8781.313 of thistitle (relating to Alternate Method of
Examining Competency).

§781.303. Independent Practice Recognition (Non-Clinical).

(@ A LBSW or LMSW who seeks to obtain board approval
for the recognition of independent non-clinical practice shall meet re-
quirements and parameters set by the board in §781.301 of this title
(relating to Qualifications for Licensure).

[(1) Toqualify for the recognition of independent practice,
as a LBSW,; an individual; after licensure, shall obtain 3000 hours of
board approved supervised full-time experience over a minimum two-
year period, but within a maximum four-year period or itsequivalent if
muszhaveeeeuﬁedw%hmtheﬁveppwmusealendaryearseeeumng
from the date of application.]

[(2) Toqualify for the recognition of independent practice,
as a LMSW, an individual, after Heensure, shall obtain 3000 hours of
board approved supervised full-time experience over a minimum two-
year period, but within a maximum four-year period or itsequivalent if
the experience was completed in ancther state. Supervised experience
must have occurred within the five previous calendar years occurring
from the date of application.]

[(3) To qudify for independent practice the licensee must
complete aminimum of 100 hours of face-to-face supervision, over the
course of the 3000 hours of full-time experience, with aboard approved
supervisor. A licensee who plans to apply for independent practice
recognition shall:]

[(A) submit asupervisory planto the board for approval
by the appropriate committee of the board or executive director within
30 days of initiating supervision. If the licensee fails to submit a su-
pervisory plan, then the licensee will need to submit documentation
regarding dates, times and summary of al supervisory sessions at the

[(B) submit a current job description from the agency
thesocia worker isemployed in with averification of authenticity from
the agency director or their designee on agency letterhead.]

[(C) submit asupervision verification form to the board
within 30 daysof theend of each supervisory plan with each supervisor.
1f the supervisor does not recommend the supervisee for recognition as
an independent practice, the supervisor must provide specific reasons
pervisor's reservations in its evaluation of qualifications of the super-
visee]

[(D) submit a new supervisory plan within 30 days of
changing supervisors]

(b)  [(E)] An individual providing supervision to a LBSW
shall be a LBSW recognized for independent non-clinical practice,
LMSW recognized for independent non-clinical practice, LMSW-AP
or LCSW. An individual providing supervision to aLMSW shall be a
LMSW recognized for independent non-clinical practice, LMSW-AP
or LCSW. In addition to the required licensure, the supervisor shall
be board-approved and have attained the recognition of independent
practice.

(©) [(4)] A person who has obtained only the temporary li-
cense may not begin the supervision process until the issuance of the
regular license.

(d) [(5)] The board may use the twenty common law factors
developed by the Internal Revenue Service (IRS) as part of their deter-
mination process regarding whether a worker is an independent con-
tractor or an employee.

(1) [€A)] Noinstructions to accomplish ajob.
(2) [(B)] No training by the hiring company.

(3) [£S)] Otherscan behired by theindependent contractor
(sub-contracting).

(4) [(D)] Independent contractor’swork is not essential to
the company’s success or continuation.

(5) [(B)] No time clock.

(6) [(F)] Nopermanent relationship between the contractor
and company.

(7) [€G)] Independent contractors control their own work-
ers.

(8) [(H)] Independent contractor should have enough time
available to pursue other jobs.

(9) [(D] Independent contractor determines location of
work.

(10)  [(J] Independent contractor determines order of
work.

(11) [(K)] No interim reports.

(12) [(L)] No hourly pay.

(13) [(M)] Independent contractor often works for multi-
ple firms.
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(14) [(N)] Independent contractor is often responsible for
own business expenses.

(15 [(O)] Own tools.
(16) [(P)] Significant investment.

(A7) [(Q)] Services available to the public by having an
office and assistants; having business signs; having a business license;
listing their services in a business directory; or advertising their ser-
vices.

(18) [(R)] Profit or loss possihilities.
(19) [(9)] Can't be fired.
(20) [(P)] No compensation if the job isn’t done.

[(b) A LBSW or LMSW who seeks to obtain a waiver of
the supervision and experience requirement for independent practice
recognition as set forth by the board in subsection (a)(1) - (3) of this
section must submit an application for licensure/upgrade/specialty
recognition and the Special Application For Waiver of Supervision
and Experience Requirements, along with required documentation
and the application fees no later than August 31, 2007. An application
ﬁerwawarmnbewamatedandel{herapprevedwdemed Nepamal
credit will be given toward the supervised
if an application for the waiver is denied. In order to be granted
the waiver, the LBSW or LMSW must fully meet the following
requirements and parameters set by the board:]

[(1) twoyearsfull time (paid or voluntary) social work ex-
perience while fully licensed as a social worker under the supervision
of alicensed social worker (LCSW, LMSW-AP, LMSW, LBSW);]

[(2) threeyearsfull time(paid or voluntary) socia work ex-
perience while fully licensed as a social worker under the supervision
of alicensed mental health professional (LCSW, LMSW-AP, LMSW,
LBSW, LMFT, LPC, LCDC, Psychologist, Psychiatrist, Psychiatric
Nurse or other mental health professional accepted by the board);]

[(3) four years full time (paid or voluntary) social work
experience while fully licensed as a social worker in an agency set-
ting with or without the supervision of alicensed mental health profes-
sional; or}

[(4) four yearsfull time (paid or voluntary) social work ex-
perience while fully licensed as a social worker without supervision in
a setting that meets the criteriain subsection (a)(5) of this section.]

[(c) An applicant may appeal staff decision regarding their
qualifications toward the waiver to the appropriate board committee
within 30 days of receipt of staff decision. The decision of the board
committee is final.]

() A LBSW or LMSW who plans to apply for the recogni-
tion of non-clinical independent practice shall follow procedures set
outin §781.302 of thistitle (relating to Clinical Supervision for LCSW
and Non-Clinical Supervision for LMSW-AP and Independent Prac-

tice Recognition).

() [(d)] ALBSWorLMSW [Wheapph&sfermemdependmt
practice recognition and the waiver of experience requirements before
31, 2007, must cease and desist independent practice immedi-
ately if his or her application for the waiver of the supervised experi-
ence requirement is finally denied. An LBSW or LMSW whose appli-
cation has been denied] may practice independently when the LMSW
or LBSW holds the independent practice specialty recognition, is un-
der application for the speciaty recognition under the waiver of the
supervised experience requirement, or when under a supervision plan
for independent practice that has been approved by the board.

§781.304. Recognition as a board-approved] Board Approved] Su-
pervisor and the Supervision Process.

A person who wishes to be a board-approved [board approved] super-
visor must file an application, and pay the applicable fee.

(1) A board-approved [beard appreved] supervisor must:

(A) belicensed asal BSW, LM SW, LCSW or berecog-
nized as an Advanced Practitioner, (LMSW-AP) [LMSW-AP] in good
standing or hold the equivalent social work license [or certification] in
another state;

(B) supervise only supervisees providing professiona
services within the supervisor’s own competency;

(C) [(B)] take professiona responsibility for the social
work services provided within the supervisory plan;

(D) [(CS)] have completed a supervisor’s training pro-
gram acceptable to the board;

(E) [(D)] currently be engaged in the practice of social
work and self-identified as a social worker;

(F) [(B)] submit the required documentation and feeto
the board for approval;

(G) [(F)] pay the annual board-approved [Board Ap-
proved] Supervisor fee as listed in §781.217 of this title (relating to

Fees); and

(H) [(G)] when approved as a supervisor by the board,
the licensees may perform supervisory functions indicated:

(i) aLCSW may supervise clinical experience to-
ward the LCSW license, non-clinical [Non-clinical] experiencetoward
the Advanced Practitioner specialty recognition [Practice], non-clini-
cal experiencetoward the Independent Practice Recognition (non-clini-
cal), alicensee under probationary initial or continued licensure, board
ordered probated suspension, probationary license holders under the
AMEC program;

(i) an LMSW-AP may supervise non-clinical expe-
rience toward the Advanced Practitioner speciaty recognition [Prac-
tice], non-clinical experience toward the Independent Practice Recog-
nition (non-clinical), a licensee under probationary initial or contin-
ued licensure, board ordered probated suspension, probationary license
holders under the AMEC program,

(iii) an LMSW with the Independent Practice
Recognition (non-clinical) may supervise non-clinical experience
toward the Independent Practice Recognition (non-clinical), alicensee
under probationary initial or continued licensure, board ordered
probated suspension, probationary license holders under the AMEC
program;

(iv)y an LMSW who does not hold the independent
practice recognition may only supervise probationary license holders
under the AMEC program;

(v) aLBSW with the Independent Practice Recogni-
tion may superviseaLBSW'’snon-clinical experience toward the Inde-
pendent Practice Recognition (non-clinical), aL BSW under probation-
ary initial or continued licensure, board ordered probated suspension,
probationary LBSW license holders under the AMEC program; or

(vi) aLBSW who does not hold the independent
practice recognition may only supervise probationary LBSW license
holders under the AMEC program.
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(2) On receipt of the application to be a board approved
supervisor, fee and verification of qualifications, the board will issue a
letter notifying thelicensee of approval asaboard approved supervisor.

(3) On receipt of the approved supervisor fee, the board
will issue aletter certifying that the individual is an approved supervi-
sor. [A licensee who is approved as a supervisor remains approved as
asupervisor until the licensee requests to be removed as a supervisor.]

(4) The [An] approved supervisor must renew the [their]
approved supervisor status in conjunction with the biennial license re-
newa [annually]. The [An] approved supervisor may surrender su-
pervisory status by documenting the choice on the appropriate board
renewal form and subtracting the supervisory renewal fee from the re-
newa payment. If alicensee who has surrendered supervisory status
desires to regain supervisory status, the licensee [who fails to renew
their approved supervisor status| must reapply and meet the current re-
quirements for approved supervisor status.

(5) A supervisor must maintain the qualifications described
in paragraph (1) of thissection while he or sheisproviding supervision.

(6) Supervisory sessions may bein one-on-one sessions or
in a combination of individual and group sessions.

(A) There can be no more than six individualsin a su-
pervision group.

(B) There may be:

(i) no fewer than four hours of supervision shall oc-
cur each calendar month;

(ii)  nofewer than two supervisory sessions shall oc-
cur each month;

(iii) each supervisory session shall be at least one
hour in duration;

(iv)  nomorethan 10 hours of supervisionisallowed
during any calendar month.

(7) A calendar month is creditable only if the supervision
began no later than the first work day of the month and ended no sooner
than thelast calendar day of themonth. Any month of supervisionisnot
creditable unless the conditions listed in paragraph (6) of this section
have been met.

(8) Supervision must be face-to-face meetings between the
supervisor and supervisee unlessthe executivedirector of theboard or a
committee of the board has granted an exception alowing an alternate
form of supervision [due to geographical difficulties or physical dis-
abilities]. If an alternate form of supervision is approved, limits may
be set on the amount of alternate supervision to assure sufficient inter-
action between the supervisor and supervisee.

(9) Supervision must extend over afull 3000 hours.

(10) A socia worker may contract for supervision with
written approval of the employing agency. A copy of the approval
must accompany the supervisory plan submitted to the board.

(11) A board-approved supervisor may not charge or col-
lect a fee or anything of value from his or her employee or contract
employeefor the supervision services provided to the employee or con-
tract employee.

(12) Before entering into a supervisory agreement, the
[The] supervisor must be aware of [responsible for establishing] all
conditions of exchange with the clients served by her or his supervisee.
The supervisor must not provide supervision if the social worker is
practicing outside the authorized scope of the license. If the supervisor

believes that a social worker is practicing outside the scope of the
license, the supervisor shall make a report to the board.

[(13) Supervision completed before the effective date of
this chapter will be evaluated on the basis of the rules in effect at the
time the supervision plan or verification is submitted to the board.]

(13) [(24)] A supervisor may not be [*]employed by["] or
[*]under the employment supervision of["] the person whom he or she
is supervising.

(14) [(15)] A supervisor may not be related within the sec-
ond degree by affinity (marriage) or within the third degree by consan-
guinity (blood or adoption) to the person whom he or sheissupervising.

(15) [(16)] During the period of supervised experience, a
supervisee may be employed on a salary basis or volunteer within an
established supervisory setting. The established settings must be struc-
tured with clearly defined job descriptions and areas of responsibility.
The board may require that the applicant provide documentation of all
work experience.

(16) [(27)] All supervision submitted in fulfillment of the
board’s requirements must have been on aformal basis arranged prior
to the period of supervision. Supervisory arrangements must include
all specific conditions agreed to by the supervisor and supervisee.

(17) [(28)] No payment for services will be made directly
by aclient to the supervisee.

(18) [(29)] Client records are the responsibility of the
agency and shall remain the property of the agency and not the
property of the supervisee.

(19) [(20)] A supervisor shall submit billing reflective of
the services provided and the provider of that service. All billing doc-
uments for services provided by the supervisee shall reflect the license
held by the supervisee and that the licensee is under supervision.

(20) [(21)] Supervision received during time when either
the supervisor or supervisee has an expired license will be accepted
only on approval by the board of an appeal.

§781.311. Temporary License.

(@) Prior to examination, an applicant for licensure may obtain
atemporary license as a social worker as long as the applicant meets
all the requirements, with the exception of the licensing examination,
for the level of license sought.

®-@4

(5) Should the applicant pass the exam the board will issue
the license or specialty recognition in accordance with §781.305(g) of
this title (relating to Application for Licensure). A temporary license
holder who has passed the licensing examination is considered tem-
porarily licensed until aregular license is issued by the board or until
the temporary license expires.

(b) - (¢) (No change.)
§781.314. Issuance of License Certificates.

(@ The board issues license certificates indicating the [pro-
fessional] socia work title, whether LBSW, LMSW[, LMSW-AP] or
LCSW, granted to applicants who have met al of the qualifications es-
tablished by the board. The license certificate will indicate the date
that the license expires, unlessit is renewed. The board shall have a
method to indicate the new expiration date of alicense which has been
renewed. The license certificate will also include any specialty recog-
nition or supervisory status, if applicable.

(b) - (0

(No change.)

(No change.)
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(d) A copy of the Code of Conduct listed in §781.401 of this
title (relating to Code of Conduct) isissued with the license certificate.
The copy of the Code of Conduct also includes information regarding
the client complaint process. The copy of the Code of Conduct must
be displayed in all locations of practice.

(e (No change.)

(f) A licensee who offers social work services on the Internet
must include a statement that the licensee is licensed by the State of
Texas and provide a copy of the Code of Conduct [code of ethics] with
the information on how to contact this board by mail or telephone.

(@) (Nochange)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705312

Jeannie McGuire, LBSW

Chair

Texas State Board of Social Worker Examiners

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 458-7111 x6972

¢ ¢ ¢

SUBCHAPTER D. CODE OF CONDUCT AND
PROFESSIONAL STANDARDS OF PRACTICE
22 TAC 88781.402 - 781.405, 781.409, 781.414, 781.419
STATUTORY AUTHORITY

The proposed amendments and new section are authorized by
Occupations Code, 8§505.155, which requires the board to de-
velop policies that clearly separate the policy-making responsi-
bilities of the board and the management responsibilities of the
executive director and staff of the department; by Occupations
Code, §505.201, which authorizes the board to adopt rules nec-
essary to perform the board’s duties, to establish standards of
conduct and ethics for license holders, to establish requirements
for each type of license issued by the board, and to establish
procedures for recognition of independent practice; by Occupa-
tions Code, 8505.203, which authorizes the board to set fees;
by Occupations Code, §505.254, which requires the board to
adopt rules concerning an investigation of a complaint filed with
the board; by Occupations Code, §505.303, which requires the
board to establish a specialty area of clinical social work that
is only available to a licensed master social worker who satis-
fies minimum supervised experience requirements and clinical
examination as set by the board; and by Occupations Code,
§505.404, which requires the board to establish mandatory con-
tinuing education requirements for license holders.

The proposed amendments and new section affect Occupations
Code, Chapter 505.

§781.402. The Practice of [Prefessional] Social Work.

(a) Practice of Baccalaureate Social Work--The application of
social work theory, knowledge, methods, ethics and the professional
use of self to restore or enhance social, psychosocial, or biopsychoso-
cia functioning of individuas, couples, families, groups, organiza-
tions and communities. Baccalaureate Social Work is basic general-

ist practice that includes interviewing, assessment, planning, interven-
tion, evaluation, case management, mediation, counseling, supportive
counseling, direct practice, information and referral, problem solving,
supervision, consultation, education, advocacy, community organiza-
tion and the development, implementation, and administration of poli-
cies, programs and activities. A LBSW recognized for independent
practice may provide any non-clinical baccalaureate social work ser-
vices in either an employment or an independent practice setting. A
LBSW recognized for independent practice may work under contract,
bill directly for services, and bill third parties for reimbursements for
services. A LBSW recognized for independent practice must restrict
his or her independent practice to the provision of non-clinical social
work services.

(b) Practice of Clinica Social Work--The [A specialty within
the] practice of social work that requires the application of social work
theory, knowledge, methods, ethics, and the professional use of self to
restore or enhance social, psychosocial, or biopsychosocia functioning
of individuals, couples, families, groups, and/or persons who are ad-
versely affected by socia or psychosocia stress or health impairment.
The practice of Clinical Social Work requires applying [the applica-
tion of] specialized clinical knowledge and advanced clinical skillsin
[the areas of] assessment, diagnosis, and treatment of mental, emo-
tional, and behavioral disorders, conditions and addictions, including
severe mental illness in adults and serious emotional disturbances in
children. The practice of Clinical Social Work acknowledges the prac-
titioners ability to engage in Baccalaureate Social Work practice and
Master’s Socia Work Practice. Treatment methodsinclude but are not
limited to providing [the provision of] individual, marital, couple, fam-
ily, and group therapy mediation, counseling, supportive counseling,
direct practice, and psychotherapy. Clinical socia workers are quali-
fied to use the Diagnostic and Statistical Manual of Mental Disorders
(DSM), thelnternational Classification of Diseases (ICD), Current Pro-
cedural Terminology (CPT) Codes, and other diagnostic classification
systems in assessment, diagnosis, treatment, and other practice activ-
ities. The practice of Clinica Social Work may include independent
clinical practice and the provision of clinical supervision. A LCSW
may provide any clinical or non-clinical social work servicesin either
an employment or independent practice setting. A LCSW may work
under contract, bill directly for services, and hill third parties for reim-
bursements for services.

(c) Practice of Master's Social Work--The [is the] applica-
tion of social work theory, knowledge, methods and ethics and the
professional use of self to restore or enhance social, psychosocial,
or biopsychosocial functioning of individuas, couples, families,
groups, organizations and communities. The Practice of Master’'s
Social Work may include the Practice of Clinical Social Work in an
agency employment setting under clinical supervision. A LMSW may
practice clinical social work under contract with an agency when under
a board-approved clinical supervision plan. Master's Social Work
practice includes applying [requires the application of] specialized
knowledge and advanced practice skills in [the areas of] assessment,
diagnosis, treatment, planning, implementation and evaluation, case
management, mediation, counseling, supportive counseling, direct
practice, information and referral, supervision, consultation, educa
tion, research, advocacy, community organization and developing,
implementing and administering [the development, implementation,
and administration of] policies, programs and activities. [The Practice
of Master’s Socia Work may include the Practice of Clinical Socia
Work under clinical supervision.] The practice of Master’s Socia
Work acknowledges the practitioners ability to engage in Baccalau-
reate Social Work practice. A LMSW recognized as an Advanced
Practitioner (LMSW-AP) may provide any non-clinical socia work
services in either an employment or an independent practice setting.
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A LMSW-AP may work under contract, bill directly for services,
and hill third parties for reimbursements for servicess. A LMSW

clude but is not limited to office procedures, after-hours coverage, ser-
vices to be provided, fees and arrangements for payment that might

recognized for independent practice may provide any non-clinical
social work services in either an employment or an independent
practice setting. A LMSW recognized for independent practice may
work under contract, bill directly for services, and bill third parties for
reimbursements for services. A LMSW recognized for independent
practice and aLMSW-AP must restrict his or her independent practice
to the provision of non-clinical social work services.

(d) A licenseewho is not recognized for independent practice
or working under supervision under the authority of a board approved
non-clinical supervision plan must not engage in any independent prac-
tice that falls within the definition of social work practice in §781.102
of thistitle (relating to Definitions) without being licensed and recog-
nized by the board unless the person is licensed in another profession
and acting solely within the scope of that license. If engaged in profes-
sional practice under ancther license, the person may not use the titles
"licensed clinical social worker," "licensed master social worker," "li-
censed social worker," "licensed baccalaureate socia worker," or "so-
cial work associate" or any other title or initials that states or implies
licensure or certification in social work unless one holds the appropri-
ate license or independent practice recognition.

() AnLBSW or LMSW who is nhot recognized for indepen-
dent practicemay not providedirect social work servicesto clientsfrom
alocation that she or he owns or leases and that is not owned or leased
by an employer or other legal entity with responsibility for the client.
This does not preclude in home services such asin home health care or
the use of telephones or other electronic media to provide servicesin

(f) AnLBSW or LMSW who is not recognized for indepen-
dent practice may practice for remuneration in adirect employment or
agency setting and can not work independently, bill directly to patients
or to third party payers, unlessthe LBSW or LMSW isunder aformal
supervision plan approved by the board.

ture and quality of the services provided to clients, pro bono or in ex-
change for direct payment or third party reimbursement.]

) \ Sini . ision of clini
social work in independent practice wherein the in which the social
quality of the services provided to clients, pro bono or in exchange for
direct payment or third party reimbursement.]

§781.403. General Sandards of Practice.

The scope of this section establishes standards of professional conduct
required of asocial worker. Thelicensee, following applicable statutes.
(1) - (8) (Nochange)

(9) If bartering for services, shall [hasthe responsibility to]
assurethat the market val ue of the barter does not exceed the customary
charge for the service.

(10) Shall ensurethat the client or alegally authorized per-
son representing the client has signed a consent for services, when ap-

propriate.
§781.404. Relationships with Clients.

(@ A socia worker shall make known to a prospective client
the important aspects of the professional relationship, which can in-

affect the client’s decision to enter into the relationship.
(b) - (59 (No change)
§781.405. Sexual Misconduct.

(@ For the purpose of this section, the following terms shall
have the following meanings.

(1) -(2) (Nochange)

(3) Sexud exploitation--A pattern, practice or scheme of
exploitation, which may include, but is not limited to, sexual contact
with a client.

(b) A licensee shall not engage in sexual contact or sexual ex-
ploitation with a person who is:

(1) (Nochange)

(2) asupervisee of [being supervised by] the licensee; or
(3) (Nochange)
(©) - (h) (No change.)

§781.409. Client Records and Record Keeping.
Following applicable statutes, the licensee shall:

(D -(2 (Nochange)

(3) inindependent practice, establish aplanfor the custody
and control of the licensee’s client [mental health] records in the event

of thelicensee’sdeath or incapacity, or thetermination of thelicensee's
professional services;

(4) (Nochange)

(5) [at the request of a client, a client’s guardian, or a
vator) if the client is a minor,] providel, in plain language;] a written
explanation of the types of treatment and charges [for counseling
treatment intervention previously made] on abill or statement to [for]
the client (this [requirement] applies even if the charges are to be paid
by athird party); and

(6) comply with the requirements of Texas Health and
Safety Code, Chapters 161 and 611; Texas Family Code, Chapter 261;
and other applicable state law concerning confidentiality of protected
health information and the release of mental health records. [; and]

[(7) be responsible for services rendered when providing
approval by signature for services rendered by another individual who
may or may not be licensed.]

8781.414. Consumer |nformation.

(@ A licensee shadl inform each client of the name, address,
and telephone number of the board for the purpose of reporting viola-
tions of the Act or this chapter in one of the following:

(1) [on] each registration form;
(2) [on] each application;
(3) each[on a] written contract for services;

(4) [on] asign prominently displayed in each place of busi-
ness, or

(5) [in] abill for services provided.

(b) The board shall make consumer information available to
the public on the board’s web site or upon request.
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§781.419. Licensed Sex Offender Treatment.

A social worker who is licensed as a sex offender treatment provider
by the Council on Sex Offender Treatment is not subject to disciplinary
action by the board in relation to the social worker’s provision of sex
offender treatment. A social worker who is a sex offender treatment
provider and who actsin conformance with therules, palicies, and pro-
cedures of the council is not subject to any administrative sanction by
the board. If the Council on Sex Offender Treatment takes disciplinary
action against asocial worker who isasex offender treatment provider,
the board may consider the final order imposing such disciplinary ac-
tion as grounds for disciplinary action by the board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705313

Jeannie McGuire, LBSW

Chair

Texas State Board of Social Worker Examiners

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 458-7111 x6972
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SUBCHAPTER E. LICENSE RENEWAL AND
CONTINUING EDUCATION

22 TAC §8781.502, 781.505, 781.509, 781.511, 781.512,
781.517

STATUTORY AUTHORITY

The proposed amendments are authorized by Occupations
Code, 8505.155, which requires the board to develop policies
that clearly separate the policy-making responsibilities of the
board and the management responsibilities of the executive
director and staff of the department; by Occupations Code,
§505.201, which authorizes the board to adopt rules necessary
to perform the board’s duties, to establish standards of conduct
and ethics for license holders, to establish requirements for
each type of license issued by the board, and to establish
procedures for recognition of independent practice; by Occupa-
tions Code, §505.203, which authorizes the board to set fees;
by Occupations Code, 8505.254, which requires the board to
adopt rules concerning an investigation of a complaint filed with
the board; by Occupations Code, §505.303, which requires the
board to establish a specialty area of clinical social work that is
only available to a licensed master social worker who satisfies
minimum supervised experience requirements and clinical
examination as set by the board; and by Occupations Code,
§505.404, which requires the board to establish mandatory
continuing education requirements for license holders.

The proposed amendments affect Occupations Code, Chapter
505.

§781.502. License Renewal [Saggered Renewals|.
[The board shall use a staggered system for license renewals
(@ Licensesshall be renewed for atwo-year period.

(b) [(D)] Therenewal date of alicense shall be the last day of
the licensee’s birth month.

renewal date, as determined by the board, occurs less than 12 months
after the original date of licensure]
[(3) Proratedfeesshall berounded off to the nearest dollar.]

§781.505. Inactive Satus.

(@ A licensee who does not wish to practice social work in
the State of Texas and whose license has not expired [lapsed, but who
is not employed to provide social work services in Texas]] is eligible
for inactive status. The request for inactive status may be made to the
board at any time prior to the expiration [lapse] of the license.

(b) (No change.)

(c) Theinactive status fee and any applicable renewal fee and
penalty fee for late renewal must be paid prior to the date the license
expires [lapses].

(d) A licensee who has been granted inactive status [person]
must notify the board in writing to reactivate the license [person’s sta-
tus]. The reactivated license [Reactivation] status shall begin within
seven days[on the first day of the month] following receipt of verifica-
tion of payment of the reactivation [license] fee. [The license fee shall
be prorated to the next renewal date in accordance with §781.502 of
this title (relating to Staggered Renewals).]

§781.509. Types of Acceptable Continuing Education.

Continuing education undertaken by a licensee shall be acceptable to
the board as credit hours if the education falls in one or more of the
following categories:

(1) - (5) (Nochange)

(6) completing [completion of] the board's jurisprudence
training course no more than once per renewal period, unlessthe board

directs otherwise.

§781.511. Requirements for Continuing Education Providers.
(@ - (j)) (Nochange)

(k) It shall be the responsibility of a provider to provide each
participant in a program with a legible certificate of attendance fol-
lowing the completion of a course. The certificate of attendance shall
contain:

(1) the name of the provider, the [and] approval number,
and the expiration date of the provider’s approved status;

(2) - (7) (Nochange)

() - (P) (Nochange)

(g) A program offered by a provider for credit hoursin ethics
shall meet the minimum course requirements for an ethics course ap-
proved by the board.

§781.512. Evaluation of Continuing Education Providers.
(@ -(e) (Nochange)

(f) Complaints regarding continuing education programs of-
fered by approved continuing education providers may be submittedin
writing to the executive director. Complaints may result in an audit of a
continuing education provider and may be referred to the [appropriate
committee of the] board for appropriate action.

(9) A provider whose approval status has been rescinded by
the board may reapply for approval on or after the 91st day following
the board action. The provider must provide documentation that cor-
rective action has been taken and that the provider’s programs will be
presented in compliance with §781.511 of thistitle. The [An appropri-
ate committee of the] board shall review reapplication by a formerly
denied continuing education provider.
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) -G)
§781.517. Evaluation of Supervisor Training Course Providers.

(@ - (i) (Nochange)

() Supervisory training courses approved by the board before

September 8, 2007 must meet the requirements in §781.511 of this ti-
tle (relating to Requirements for Continuing Education Providers) by

August 31, 2008.
This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

(No change.)

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705314

Jeannie McGuire, LBSW

Chair

Texas State Board of Social Worker Examiners

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 458-7111 x6972
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SUBCHAPTER F. COMPLAINTS AND
VIOLATIONS

22 TAC §781.603

STATUTORY AUTHORITY

The proposed amendment is authorized by Occupations Code,
§505.155, which requires the board to develop policies that
clearly separate the policy-making responsibilities of the board
and the management responsibilities of the executive director
and staff of the department; by Occupations Code, §505.201,
which authorizes the board to adopt rules necessary to perform
the board’s duties, to establish standards of conduct and ethics
for license holders, to establish requirements for each type of
license issued by the board, and to establish procedures for
recognition of independent practice; by Occupations Code,
8505.203, which authorizes the board to set fees; by Occupa-
tions Code, 8505.254, which requires the board to adopt rules
concerning an investigation of a complaint filed with the board;
by Occupations Code, §505.303, which requires the board to
establish a specialty area of clinical social work that is only avail-
able to a licensed master social worker who satisfies minimum
supervised experience requirements and clinical examination
as set by the board; and by Occupations Code, §505.404, which
requires the board to establish mandatory continuing education
requirements for license holders.

The proposed amendment affects Occupations Code, Chapter
505.

§781.603. Complaint Procedures.

(@) A person wishing to report an alleged violation of the Act
or this chapter by alicensee or other person may [shalt] notify the de-
partment staff [executive director]. The initial notification may bein
writing, by telephone, or by personal visit to the board office.

(b) Thedepartment staff [executive director] will be responsi-
ble for the receipt and processing of complaints. The department staff
[executive director] will maintain alog of the receipt, investigation and

disposition of al complaints. The board chairperson will appoint an
ethics committee to work with the department staff [exeeutive direc-
tor].

(©) - (d) (No change.)

(&) On receipt of acomplaint, department staff [the executive
director] shall send an acknowledgment letter. [If the complaint is not
in the form of a sworn statement, a copy of applicable rules, and an
official form will be included with the letter of acknowledgment and
further action on the complaint may, at the discretion of the executive
director, be delayed until a sworn statement isreceived. The executive
director may accept an anonymous complaint or acomplaint that is not
asworn statement if thereis sufficient information for theinvestigation;
however, the executive director shall then complete a complaint form
under oath.]

(f) Department staff shall forward complaintsto the executive
director for an initial review. The [Within 15 days of the receipt of a
complaint, the] executive director shall review the complaint for ju-
risdiction. If a complaint appears to be within the jurisdiction of the
board, the executive director shall decide whether to authorize depart-
ment staff to send acopy of the complaint to the respondent and request
aresponse. If the executive director does not authorize notification of
the respondent by letter, the complaint will bereferred for aninvestiga
tion and the assigned investigator will determine the manner in which
the respondent will be notified of the complaint (by letter, by phone
call, by asitevisit, or by some other appropriate means. [to assure that
there is sufficient information to initiate an investigation and that the
allegations contained in the complaint fall within the board's jurisdic-
tion.] If the complaint is against a person licensed by another board,
the department staff [executive director] will forward the complaint to
that board not later than the 15th day after the date the agency deter-
mines that the information should be referred to the appropriate agency
as provided in Government Code, Chapter 774.

(g) Iftheallegationsdo not fall withinthe board'sjurisdiction,
the executive director shall refer the complaint to the Ethics Commit-
tee. Based on its review of the complaint, the Ethics Committee may
[instruct the executive director to]:

(1) closethe complaint with aletter to the complainant ex-
plaining that [why] the complaint is not within the board’sjurisdiction;
or

(2) refer the complaint for further investigation [advise the
eemplamant of the additional information necessary to initiate an in-
vestigation].

(h) If the allegations in the complaint are within the board’s
jurisdiction and sufficient for investigation, the executivedirector shall:

(D - (2 (Nochange)

(3) instruct agency staff to send anotice to the complainant
acknowledging that the complaint was received, unless the complaint
was anonymous [netify all parties; as appropriate, to the cireumstances
of the complaint, that an investigation has been initiated, and provide a
copy of the board’s policy regarding the time frame for conducting an
investigation]; and

(4) (Nochange)

(i) The department staff [executive director] will initiate the
investigation of a complaint by requesting statements and evidence
from al parties; by requesting that the complaint investigation be con-
ducted by adepartment investigator; or may enlist the service of apri-
vate investigator.
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[() If aninvestigation is assigned to an investigator, the exec-
utive director will request awritten report of the progress of the inves-
tigation at least two weeks before each meeting of the ethics committee
until the investigation is complete and will provide acopy of the report
to the committee]

() [(] If an investigation uncovers evidence of a criminal
act, the appropriate law enforcement officialswill be notified only with
approval of theexecutivedirector or the Ethics Committee. Inany case,
the complaint process will continue to its completion unless a written
request is received from alaw enforcement agency requesting that ac-
tion on the complaint be delayed, stating the reason for requesting the
delay, and stating an anticipated date by which that agency plansto take
action on the case.

(k) [(D] If alaw enforcement agency has requested a delay
in the complaint process in writing, the executive director will request
timely updates on that agency’s progress in bringing the matter to a
close.

() [(m)] The department staff [executive director] will inform
the board if the services of a private investigator are needed for the
timely completion of acomplaint investigation or for any other reason.

(m)  [(n)] The subject of the complaint will be notified of the
allegations either in writing, by phone or in person by the executive
director or the investigator assigned to the case and will be required
to provide a sworn response to the allegations within fifteen days [twe
weeks)] of that notice. Failure to respond to the allegations within the
fifteen days [two-week period] is evidence of failure to cooperate with
the investigation and subject to disciplinary action.

(n) [(o)] The ethics committee will review the complaint log
to ensure that:

(1) complaint investigations are being handled in atimely
manner;

(2) complaints are not dismissed without appropriate con-
sideration;

(3) aperson who files a complaint has an opportunity to
explain the allegations made in the complaint; and

(4) any issues related to complaints which arise under the
Act, or this chapter, are resolved.

(0) [(p)] The ethics committee shall determine whether a vi-
olation exists and whether to dismiss the complaint as unsubstantiated
or to consider appropriate disciplinary action.

(p) [€e)] If aviolationisfound but it does not seriously affect
the health and safety of clients or other persons, the committee may
resolve the complaint by informal methods such as a cease and desist
order or aninformal agreement with theviolator to correct theviolation.

(@) [(n] If thecomplaint is not resolved by the committee, the
committee may recommend that disciplinary action be taken or that
other appropriate action as authorized by law be taken, including in-
junctive relief or civil penalties. Action may be taken based on the
allegations in the complaint or any violations found during investiga-
tion.

() [(9)] If noviolation exists or the complaint is dismissed as
unsubstantiated, the complainant and the licensee or applicant shall be
notified in writing of the finding. The committee may include in that
notice a statement of issues and recommendations that the committee
wishes to bring to the attention of the subject of the complaint.

(s) [(B)] If the executive director receives credible evidence
that a licensee is engaging in acts that pose an immediate and signifi-

cant threat of physical or emotional harm to the public, the executive
director shall consult with the members of the ethics committee for au-
thorization for an emergency suspension of the license.

() Once acomplaint has been dismissed by the committee, it
cannot be reopened. If new information that appears to be significant
is received regarding circumstances surrounding a complaint that has
been dismissed, a new complaint may be opened.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705315

Jeannie McGuire, LBSW

Chair

Texas State Board of Social Worker Examiners

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 458-7111 x6972

14 1 4 ¢
22 TAC §781.609

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Sate Board of Social Worker Examiners or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin.)

STATUTORY AUTHORITY

The proposed repeal is authorized by Occupations Code,
§505.155, which requires the board to develop policies that
clearly separate the policy-making responsibilities of the board
and the management responsibilities of the executive director
and staff of the department; by Occupations Code, §505.201,
which authorizes the board to adopt rules necessary to perform
the board’s duties, to establish standards of conduct and ethics
for license holders, to establish requirements for each type of
license issued by the board, and to establish procedures for
recognition of independent practice; by Occupations Code,
8505.203, which authorizes the board to set fees; by Occupa-
tions Code, 8505.254, which requires the board to adopt rules
concerning an investigation of a complaint filed with the board;
by Occupations Code, 8505.303, which requires the board to
establish a specialty area of clinical social work that is only avail-
able to a licensed master social worker who satisfies minimum
supervised experience requirements and clinical examination
as set by the board; and by Occupations Code, §505.404, which
requires the board to establish mandatory continuing education
requirements for license holders.

The proposed repeal affects Occupations Code, Chapter 505.
8781.609. Default Orders.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705316
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Jeannie McGuire, LBSW

Chair

Texas State Board of Social Worker Examiners

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 458-7111 x6972

14 14 14
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 9. TITLE INSURANCE
SUBCHAPTER D. PERSONAL PROPERTY
TITLE INSURANCE

28 TAC §9.501

The Texas Department of Insurance (Department) proposes
new Subchapter D, §9.501, concerning the adoption by refer-
ence of amendments to the Basic Manual of Rules, Rates and
Forms for the Writing of Title Insurance in the State of Texas
(Basic Manual). The amendments are proposed to adopt forms,
endorsements, and rules for the writing of personal property title
insurance. The proposal is necessary to implement S.B. 1153,
enacted by the 80th Legislature, Regular Session, effective
September 1, 2007, which adds Chapter 2751 to Title 11, of
the Insurance Code. Senate Bill 1153 authorizes the writing
of title insurance when personal property is used as collateral
on a loan. It will ensure attachment, perfection, or priority of a
security interest in the property sufficient to protect a security
interest in the property.

The Insurance Code, §2751.051, requires the Department to
prescribe forms for the writing of personal property title insurance
in the State of Texas. In addition, Insurance Code, §2751.004,
requires the Commissioner to adopt rules as necessary to im-
plement and enforce Insurance Code, Chapter 2751, which reg-
ulates title for certain personal property interests. The amend-
ments to the Basic Manual, which the proposed new section will
adopt by reference, were considered at a hearing on October
18, 2007, Docket Number 2672, in accordance with the Insur-
ance Code, 82751.051 and §2751.053. All forms and rules have
been proposed for use in commercial transactions. Adopting the
new forms and rules to the Basic Manual will result in consistent
administration of the marketing of the new product and will facil-
itate efficient, industry-wide regulation of the new product.

The proposed amendments to the Basic Manual are identified
by the item number used at the October 18, 2007 hearing. The
proposal consists of 57 items. Publication of this proposal is nec-
essary to incorporate these items into the Basic Manual, to give
public notice of the proposed items to be adopted, and to give
notice of the proposal to deny approval of Items 2007-11 - 19.
The Department proposes to deny approval of Items 2007-11
- 19 to ensure uniform application of the rules across all form
types. The Department also proposes to change the names of
forms submitted with ltems 2007-1 - 2, 20 - 26, and 44 - 45 to
clarify form types and to provide a generic naming scheme for all
forms. In addition, the Department proposes to add a statement
on each endorsement to indicate with which form each endorse-
ment may be issued. Further, all forms have been assigned a
form number; and all endorsements have been assigned an en-
dorsement number that includes the form number to which the

endorsement may be issued. Forms have also been re-format-
ted to provide uniformity and to reduce page volume. The De-
partment proposes to delete the consumer notice language from
Items 2007-23 - 26 in conformity with Commissioner’s Bulletin
No. B-0023-07, issued May 22, 2007, relating to consumer no-
tice of toll-free telephone numbers and procedures for obtaining
information and filing complaints. The Department proposes to
change the organizational structure of the Basic Manual to pro-
vide a new section for personal property title insurance and to
provide new subsection tabs for Insurance Code, Chapter 2751,
insuring forms and endorsements, procedural rules, and rates
rules. Finally, the Department proposes to change Items 54 and
55 to procedural rules to be included in the new section for per-
sonal property title insurance.

The following items are proposed for approval:

Item 2007-1 provides a new form, entitled Personal Property Title
Insurance Owner’s Policy (PPT-1), to provide coverage to own-
ers for filed financing statements and other liens.

Item 2007-2 provides a new form, entitled Personal Property Ti-
tle Insurance Lender’s Policy (PPT-2), to provide coverage to
lenders for attachment, perfection, and priority of the security in-
terest.

Item 2007-3 provides a new endorsement for issuance with the
proposed Personal Property Title Insurance Lender’'s Policy
(PPT-2), entitled Aggregation Endorsement (PPT-2.1), to allow
aggregation of liability under separate polices when multiple
policies are issued in connection with one loan.

Item 2007-4 provides a new endorsement for issuance with the
proposed Personal Property Title Insurance Lender’'s Policy
(PPT-2), entitled Gap Coverage Endorsement (PPT-2.2), to
provide coverage between the Date of the Policy and the date
of the filing of the financing statement.

Item 2007-5 provides a new endorsement for issuance with the
proposed Personal Property Title Insurance Lender’s Policy
(PPT-2), entitled Increase in Liability Endorsement (PPT-2.3),
to provide an increase in liability in the amount of insurance.

Item 2007-6 provides a new endorsement for issuance with the
proposed Personal Property Title Insurance Lender’'s Policy
(PPT-2), entitled Datedown Endorsement (PPT-2.4), to allow
the Date of the Policy to be extended.

Item 2007-7 provides a new endorsement for issuance with the
proposed Personal Property Title Insurance Lender’s Policy
(PPT-2), entitled Change in Location of Debtor Endorsement
(PPT-2.5), to reflect a change in the State of Location of the
Debtor.

Item 2007-8 provides a new endorsement for issuance with the
proposed Personal Property Title Insurance Lender’s Policy
(PPT-2), entitled Mezzanine Endorsement (PPT-2.6), to provide
coverage for a lender on a loan transaction involving Mezzanine
financing.

Item 2007-9 provides a new endorsement for issuance with the
proposed Personal Property Title Insurance Lender’s Policy
(PPT-2), entitled Assignment Endorsement (PPT-2.7), to pro-
vide coverage to the assignee if the security interest is assigned.

Item 2007-10 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Owner’s Policy
(PPT-1) or the proposed Personal Property Title Insurance
Lender’s Policy (PPT-2), entitled Co-Insurance Endorsement
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(PPT-1.8/2.8), to provide for multiple insurer liability on a single
insurance policy and allocate liability amount among insurers.

Item 2007-20 provides a new form, entitled Personal Property
Title Reinsurance Agreement (PPT-3), to allow reinsurance of
personal property title insurance liability.

Item 2007-21 provides a new form, entitled Commitment Letter
for Personal Property Title Insurance (PPT-4), to allow a title in-
surance company to issue a commitment letter in contemplation
of a policy for personal property title insurance.

Item 2007-22 provides a new form, entitled Personal Property
Title Insurance Search Policy (PPT-5), to provide coverage for
the accuracy of the search of the relevant UCC filing office and
to provide coverage for filing office indexing error.

Item 2007-23 provides a new form, entitled Personal Property
Title Insurance Filing Policy (PPT-6), to provide coverage for the
filing of a UCC financing statement, including correct location of
filing, completeness of the financing statement, and perfection
of the security interest.

Item 2007-24 provides a new form, entitled Personal Property Ti-
tle Insurance Combined Search Policy (PPT-7), to provide cov-
erage in one policy for the accuracy of combined searches, such
as searching the relevant UCC filing office, searching relevant
courts for judgments, searching relevant state records for en-
cumbrances against vehicles, and searching federal court bank-
ruptcy filings.

Item 2007-25 provides a new form, entitled Personal Property
Title Insurance Lender’s Policy (PPT-8), to provide coverage for
the attachment, perfection, and priority of a lender’s security in-
terest in the pledged collateral of a debtor.

Item 2007-26 provides a new form, entitled Personal Property
Title Insurance Owner’s Policy (PPT-9), to provide coverage for
owners regarding the lien status of acquired assets.

Item 2007-27 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Policy
(PPT-8), entitled Seller’'s Lien Endorsement (PPT-8.1), to pro-
vide coverage for liens that have followed the collateral rather
than the seller, such as the sale of equipment not in the ordinary
course of the seller’s business.

Item 2007-28 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Policy
(PPT-8), entitled Tax Lien Endorsement (PPT-8.2), to provide
coverage for federal and state priming tax liens on collateral in
which the insured has a UCC security interest.

Item 2007-29 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Policy
(PPT-8), entitled Mezzanine Endorsement (PPT-8.3), to provide
coverage for a lender on a loan transaction involving Mezzanine
financing when the equity pledgor is a primary obligor.

Item 2007-30 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Pol-
icy (PPT-8), entitled Pledged Equity Endorsement (PPT-8.4), to
provide coverage for a lender on aloan transaction when the eg-
uity pledgor is a secondary obligor.

Item 2007-31 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Pol-
icy (PPT-8), entitled Change of Name of Insured Endorsement
(PPT-8.5), to allow the name and address of the insured on the
policy to be changed by endorsement.

Item 2007-32 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Policy
(PPT-8), entitled Lender’s Aggregation Endorsement (PPT-8.6),
to allow aggregation of liability under separate polices where
multiple policies are issued in connection with one loan.

Item 2007-33 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Policy
(PPT-8), entitled Renewal Endorsement (PPT-8.7), to provide
coverage for advances made subsequent to the issuance of the
policy by the insured to the debtor pursuant to a security agree-
ment.

Item 2007-34 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Pol-
icy (PPT-8), entitled Waiver of Attorney Subrogation Rights
Endorsement (PPT-8.8), to allow a title insurance company to
waive its subrogation rights of the insured against the insured’s
or debtor’s counsel for malpractice or other causes of actions.

Item 2007-35 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Pol-
icy (PPT-8), entitled Springing Control Endorsement (PPT-8.9),
to provide coverage regarding the protected purchaser status of
the lender under UCC Article 8 in the event that the pledgor of
the equity being used to secure the loan has not, prior to the is-
suance of the policy, opted-in to Article 8 governance over the
security interest.

Item 2007-36 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Policy
(PPT-8), entitled Post Policy Tax Lien Endorsement (PPT-8.10),
to provide coverage for federal and state priming tax liens on
collateral in which the insured has a UCC security interest and
future advances on the collateral are anticipated.

Item 2007-37 provides a new endorsement for issuance with
the proposed UCC Personal Property Title Insurance Lender’s
Policy (PPT-8), entitled Borrower’s Status Endorsement (PPT-
8.11), to provide coverage for a lack of attachment, perfection,
priority, or enforcement of the security interest as a result of the
legal status of the debtor corporation or corporate officer failure
to obtain legal consent or authorization for his or her actions in
connection with the loan.

Item 2007-38 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Policy
(PPT-8), entitled Post Policy Date Judgment Lien Endorsements
Endorsement (PPT-8.12), to provide for future lien searches of
the relevant records to inform the lender of any subsequent liens
filed against the debtor.

Item 2007-39 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Owner’s Policy
(PPT-9), entitled Owner’s Aggregation Endorsement (PPT-9.1),
to allow a buyer to aggregate a personal property title insurance
policy with a real property title insurance policy in a mixed collat-
eral acquisition.

Item 2007-40 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Owner’s Pol-
icy (PPT-9), entitled Pending Suits and Judgments Endorsement
(PPT-9.2), to provide coverage for the accuracy of the search of
relevant court records for pending law suits and judgments.

Item 2007-41 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Owner’s Policy
(PPT-9), entitled Increase in Tax Lien Coverage Endorsement
(PPT-9.3), to provide increased coverage limits above the de-
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fault amount listed in the insuring clause regarding tax lien cover-
age of the proposed Personal Property Title Insurance Owner’s
Policy (PPT-9).

Item 2007-42 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Owner’s Policy
(PPT-9), entitled Owner’s Equity Ownership Endorsement (PPT-
9.4), to provide coverage regarding the protected purchaser sta-
tus of the owner under UCC Atrticle 8.

Item 2007-43 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Owner’s Policy
(PPT-9), entitled Owner’s Policy Insuring Clauses Endorsement
(PPT-9.5), to provide increased coverage limits above the de-
fault amount listed in the insuring clauses regarding any security
interest, lien, or tax lien on the collateral on the proposed Per-
sonal Property Title Insurance Owner’s Policy (PPT-9).

Item 2007-44 provides a new form, entitled Personal Property
Title Insurance Owner’s Policy (PPT-10), to provide coverage
to owners regarding ownership and lien status of the insured
interest.

Item 2007-45 provides a new form, entitled Personal Property Ti-
tle Insurance Owner’s Vacation Interest Policy (PPT-11), to pro-
vide coverage to owners regarding ownership status, lien status,
and tax lien status of the insured interest in a vacation interest
(time share).

Item 2007-46 provides a new form, entitled Personal Property
Title Insurance Lender’s Policy (PPT-12), to provide coverage
for the attachment, perfection, and priority of a lender’s security
interest.

Item 2007-47 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Pol-
icy (PPT-12), entitled Landlord’s Lien Endorsement (PPT-12.1),
to provide coverage for claims by a landlord that may have ob-
tained a priority interest in the lender’s collateral.

Item 2007-48 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Policy
(PPT-12), entitled Lapse Endorsement (PPT-12.2), to provide
coverage for a loss of interest in the collateral due to failure to
file a continuation of the UCC financing statement.

Item 2007-49 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Pol-
icy (PPT-12), entitled Prior Owner Endorsement (PPT-12.3), to
provide coverage for a UCC financing statement filing against a
prior owner of the collateral.

Item 2007-50 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Policy
(PPT-12), entitled Federal Tax Lien Endorsement (PPT-12.4), to
provide coverage for federal tax liens against the debtor, seller,
or a prior owner of the collateral.

Iltem 2007-51 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Pol-
icy (PPT-12), entitled Mezzanine Financing Endorsement (PPT-
12.5), to provide flexible coverage options for a lender on a loan
transaction involving Mezzanine financing.

Item 2007-52 provides a new endorsement for issuance with
the proposed Personal Property Title Insurance Lender’s Pol-
icy (PPT-12), entitled Tie-In Endorsement (PPT-12.6), to provide
aggregate coverage under multiple personal property title insur-
ance policies such that any loss under one policy is deducted
from the aggregate liability of all policies.

Item 2007-53 provides a new procedural rule (PPT P-1) to clarify
that all procedural rules in the Basic Manual will apply to personal
property title insurance.

Item 2007-54 provides a new procedural rule (PPT P-2) to clar-
ify that all administrative rules in the Basic Manual will apply to
personal property title insurance.

Item 2007-55 provides a new procedural rule (PPT P-3) to clarify
that all claims handling principles and procedures in the Basic
Manual will apply to personal property title insurance.

Item 2007-56 updates the organizational structure of the Basic
Manual by inserting a new section tab for personal property title
insurance with subsection tabs for Texas Insurance Code, Chap-
ter 2751, insuring forms and endorsements, procedural rules,
and rates rules.

Item 2007-57 provides a new procedural rule (PPT P-4) to pro-
vide a manner for application to the Department for approval
of a new or revised personal property title insurance form or a
change in rate associated with such a form by requiring that all
such applications be made in accordance with Insurance Code
§§2703.203 - 2703.205.

The following items are proposed for disapproval:

Item 2007-11 provides a new Procedural Rule, entitled Ex-
panded Coverage Article 9 Policy of Personal Property Title
Insurance, to restrict the proposed Personal Property Title
Insurance Lender’s Policy (PPT-2) and the proposed Personal
Property Title Insurance Owner’s Policy (PPT-1) from being
issued in consumer transactions and to allow a title insurance
company to delete provisions of the policies, add exceptions to
a schedule, and add additional provisions to a schedule without
seeking promulgation of the new version of the form.

Item 2007-12 provides a new Procedural Rule, regarding the
proposed Aggregation Endorsement (PPT-2.1), to require pay-
ment of the promulgated premium prior to issuance, to require
underwriting requirements be met prior to issuance, to require
that multiple personal property title insurance polices be issued
in connection with the same indebtedness or loan in conjunction
with issuance, and to require the issuing title insurance company
to charge the applicable premium for each policy.

Item 2007-13 provides a new Procedural Rule, regarding the
proposed Gap Coverage Endorsement (PPT-2.2), to require
payment of the promulgated premium prior to issuance, to
require underwriting requirements be met prior to issuance, and
to require the issuing title insurance company to charge the
applicable premium for each policy.

Item 2007-14 provides a new Procedural Rule, regarding the
proposed Increase in Liability Endorsement (PPT-2.3), to require
payment of the promulgated premium prior to issuance, to re-
quire underwriting requirements be met prior to issuance, and to
require the issuing title insurance company to charge the appli-
cable premium for each policy.

Item 2007-15 provides a new Procedural Rule, regarding
the proposed Datedown Endorsement (PPT-2.4), to require
payment of the promulgated premium prior to issuance, to
require underwriting requirements be met prior to issuance, and
to require the issuing title insurance company to charge the
applicable premium for each policy.

Item 2007-16 provides a new Procedural Rule, regarding
the proposed Change in Location of Debtor Endorsement
(PPT-2.5), to require payment of the promulgated premium prior
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to issuance, to require underwriting requirements be met prior
to issuance, and to require the issuing title insurance company
to charge the applicable premium for each policy.

Item 2007-17 provides a new Procedural Rule, regarding the
proposed Mezzanine Endorsement (PPT-2.6), to require pay-
ment of the promulgated premium prior to issuance, to require
underwriting requirements be met prior to issuance, and to re-
quire the issuing title insurance company to charge the applica-
ble premium for each policy.

Item 2007-18 provides a new Procedural Rule, regarding the
proposed Assignment Endorsement (PPT-2.7), to require pay-
ment of the promulgated premium prior to issuance, to require
underwriting requirements be met prior to issuance, and to re-
quire the issuing title insurance company to charge the applica-
ble premium for each policy.

Item 2007-19 provides a new Procedural Rule, regarding the
proposed Co-Insurance Endorsement (PPT-1.8/2.8), to require
payment of the promulgated premium prior to issuance, to re-
quire underwriting requirements be met prior to issuance, and to
require the issuing title insurance company to charge the appli-
cable premium for each policy.

The Department has filed a copy of each of the proposed items
with the Secretary of State’s Texas Register Section. Persons
desiring copies of the proposed items can obtain them from
the Office of the Chief Clerk, Texas Department of Insurance,
333 Guadalupe Street, Austin, Texas, 78714-9104. To request
copies, please contact Sylvia Gutierrez at (512) 463-6327.

FISCAL NOTE. Robert R. Carter, Jr., Deputy Commissioner for
the Title Division, has determined that, for each year of the first
five years the proposals are in effect, there will be no fiscal impact
on state or local government as a result of enforcing or admin-
istering the proposed amendments. Mr. Carter has also deter-
mined that there will be no measurable effect on local employ-
ment or the local economy.

PUBLIC BENEFIT/COST NOTE. Mr. Carter has also deter-
mined that, for each year of the first five years the proposed
amendments to the Basic Manual are in effect, there are a
number of public benefits anticipated. The adoption of forms,
endorsements, and rules for the writing of personal property title
insurance will enable the writing of title insurance for personal
property, such as business inventory or pledged equity, in Texas
when the personal property is used as collateral on a loan.
It will ensure attachment, perfection, or priority of a security
interest in the property sufficient to protect a security interest
in the property. The proposed amendments will also adapt the
Basic Manual to implement S.B. 1153 by enabling the writing of
a title insurance product that has not previously been marketed
in Texas, but is currently marketed in a majority of the fifty
states. The proposal will result in consistent administration
of the marketing of the new product and will facilitate efficient
industrywide regulation of the new product. No person or
entity is required to write the new product or to comply with the
proposed amendments. Title companies and agents have the
option to write or not write personal property title insurance. For
those who opt to write personal property title insurance, the De-
partment has developed estimated costs for compliance based
on costs that have been previously used by the Department for
similar compliance requirements. The Department estimates
that the costs of reproducing the forms will be no more than
$.15 per page per form for the cost of a photocopy. Entities and
persons will be fully compensated for the reproduction costs

by the premiums to be collected under the premium schedule
that will be adopted at a later date. Such costs are the result of
the enactment of S.B. 1153, and not the result of the adoption,
enforcement, or administration of the proposed amendments.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL AND MICRO BUSINESSES.
As required by the Government Code, §2006.002(c), the De-
partment has determined that the proposed amendments will not
have an adverse economic effect on small or micro businesses
that opt to write personal property title insurance. No small or
micro business is required to write the new product or to com-
ply with the proposed amendments. The Department’s analy-
sis of any possible costs for compliance with the proposal that
are detailed in the Public Benefit/Cost Note section of this pro-
posal are also applicable for small and micro businesses that
opt to write personal property title insurance. Additionally, the
proposed rules and forms provide an economic opportunity for
the businesses that opt to write personal property title insurance,
and businesses will be profitably compensated by a fee sched-
ule. Further, such costs are the result of the enactment of S.B.
1153, and not the result of the adoption, enforcement, or admin-
istration of the proposed amendments. In accordance with the
Government Code, §2006.002(c), the Department has, there-
fore, determined that a regulatory flexibility analysis is not re-
quired because the proposal will not have an adverse impact on
small or micro businesses.

TAKINGS IMPACT ASSESSMENT. The Department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner’s right to property that would otherwise exist in the
absence of government action and, therefore, does not consti-
tute a taking or require a takings impact assessment under the
Government Code, §2007.043.

REQUEST FOR COMMENTS. To be considered, written com-
ments on the proposal must be submitted no later than 5:00
p.m. on December 17, 2007, to Gene C. Jarmon, General Coun-
sel and Chief Clerk, Mail Code 113-2A, Texas Department of
Insurance, P.O. Box 149104, Austin, Texas, 78714-9104. An
additional copy of the comments must be submitted simultane-
ously to Robert R. Carter, Jr., Deputy Commissioner, Title Di-
vision, Mail Code 106-2T, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104. Any request for a public
hearing should be submitted separately to the Office of the Chief
Clerk before the close of the public comment period. If a hearing
is held, written and oral comments presented at the hearing will
be considered. Also, any comments received during the hearing
held on October 18, 2007, Docket Number 2672, are part of the
record and have already been considered for purposes of this
proposal.

STATUTORY AUTHORITY. The new subchapter is proposed
pursuant to the Insurance Code §2751.051 and §2751.053,
as enacted by S.B. 1153, and the Insurance Code, §2551.003
and 836.001. Section 2751.051 requires the Commissioner
to prescribe policy forms. Section 2551.003 authorizes the
Commissioner to promulgate and enforce rules prescribing
underwriting standards and practices and to promulgate and
enforce all other rules necessary to accomplish the purposes
of Title 11, which regulates title insurance. Section 36.001 pro-
vides that the Commissioner of Insurance may adopt any rules
necessary and appropriate to implement the powers and duties
of the Texas Department of Insurance under the Insurance
Code and other laws of this state.
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CROSS REFERENCE TO STATUTES. The following statutes
are affected by this proposal: Insurance Code Chapters 2551
and 2751.

§9.501. Amendmentsto the Basic Manual of Rules, Rates and Forms
for the Wkiting of Title Insurance in the State of Texas.

In addition to the materia adopted by reference under §9.1 of this
title (relating to the Basic Manual of Rules, Rates, and Forms for the
Writing of Title Insurance in the State of Texas), the Commissioner
of Insurance adopts by reference, as part of the manual, forms, en-
dorsements, and rules approved as a result of a public hearing on
October 18, 2007, and submitted as Agenda Items 2007-1, 2007-2,
2007-3, 2007-4, 2007-5, 2007-6, 2007-7, 2007-8, 2007-9, 2007-10,
2007-20, 2007-21, 2007-22, 2007-23, 2007-24, 2007-25, 2007-26,
2007-27, 2007-28, 2007-29, 2007-30, 2007-31, 2007-32, 2007-33,
2007-34, 2007-35, 2007-36, 2007-37, 2007-38, 2007-39, 2007-40,
2007-41, 2007-42, 2007-43, 2007-44, 2007-45, 2007-46, 2007-47,
2007-48, 2007-49, 2007-50, 2007-51, 2007-52, 2007-53, 2007-54,
2007-55, 2007-56, and 2007-57. The document is available from the
Texas Department of Insurance, Title Division, Mail Code 106-2T,
333 Guadalupe Street, Austin, Texas 78701-1998.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705300

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 463-6327

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 355. RESEARCH AND PLANNING
FUND

The Texas Water Development Board (the board) proposes
changes to Chapter 355, including amendments to 8§355.3,
relating to Legal and Fiscal Information; §8355.5, relating to Cri-
teria; 8355.10, relating to Funding Limitations; §355.11, relating
to Availability of Reports and Planning Documents; §355.71,
relating to Purpose and Policy; §355.72, concerning Criteria for
Eligibility; 8355.77, relating to Procurement of Facility Planning
Services; 8355.92, relating to Notice of Funds, Submission of
Applications; §355.93, relating to Eligibility; §355.97, relating to
Notice Requirements; §355.100, relating to Availability of Re-
ports and Planning Documents; and proposes new Subchapter
D, Environmental Flows Grants, including new 8355.110, relat-
ing to Scope, Applicability and Definitions; 8355.111, relating
to Notice of Eligibility and Applications for Funds; §355.112,
relating to Prioritization of Funding; §355.113, relating to Appli-
cations for Environmental Flows Funding; §355.114, relating to
Contents of Applications for Funding; and §355.115, relating to
Board Actions, Funding and Resulting Contracts.

Subchapter A. General Research and Planning

The board proposes amending §355.3 by deleting the reference
to grants "in one or more of the three categories." Presently, the
board is authorized to award grants in more than three cate-
gories. Deletion of the reference to the number of categories
does not affect the substance of the rule and minimizes the need
for future changes.

The board proposes to delete paragraphs (1)(D) and (2)(D) of
§355.5 to eliminate the sections requiring applications for re-
search grants to provide detailed estimate of cost. Paragraphs
(1)(D) and (2)(D) of §355.5 are proposed for deletion because
detailed estimates are generally not available at the time of sub-
mission of the applications. Further, the costs for required pro-
fessional services are usually not known at the time of the appli-
cation.

The board proposes to delete paragraph (4)(H) of 8355.5 be-
cause the board has determined that grants for regional facility
planning encourage cooperative regional efforts and the recip-
ients of the grants should not be penalized if the project is not
ultimately constructed. Therefore, the proposed deletion of para-
graph (4)(H) of §355.5 requiring recipients of funds to repay the
board if the project is not constructed, enhances the likelihood of
cooperative regional planning without the unnecessarily punitive
effect on a recipient who may not have had control over whether
the project is built. The proposed deletion also recognizes that
as the result of unforeseen events, plans may require change.
The recipient of planning funds may have completed all the work
under the terms of the grant and should not have to make repay-
ment due to circumstances beyond his control.

The board also proposes to delete subsections (f) - (i) of §355.10
for the reasons stated in the previous paragraph. Subsections
(f) - (i) of 8355.10 all relate to repayments of grant monies if the
project is not constructed.

The board proposes amending §355.11, relating to availability of
reports and planning documents. The amendment deletes the
statement that the board must have access to all reports, plan-
ning documents, and other work product because the board al-
ways has access to all information submitted to the board and
thus the statement is redundant. The amendment also modifies
§355.11 by adding language that states the reports and plans are
available as required by the executive administrator or as agreed
to by contracting parties. This amendment is necessary because
certain information contained in such documents is exempt from
disclosure under the Public Information Act, Government Code,
Chapter 552. For example, Texas Water Code §16.053(e)(3)(D)
specifically excepts information about existing major infrastruc-
ture facilities from public disclosure. The amendment to this sec-
tion assists the board in ensuring that certain information is not
inadvertently disclosed.

Subchapter B. Economically Distressed Areas Facility Engineer-
ing

The Texas Water Development Board (board) proposes amend-
ments to 31 TAC §8355.71, 355.72, and 355.77, concerning the
Research and Planning Fund, of Subchapter B, Economically
Distressed Areas Facility Engineering. The amendments are
proposed to be consistent with recent statutory amendments and
other board rules affecting the Economically Distressed Areas
Program (EDAP). Specifically, the board proposes to align the
requirements of Chapter 355, Subchapter B with Chapter 363,
Subchapter E, concerning the EDAP.
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Proposed amendment to §355.71 adds new subsection (d) that
permits the board to provide financial assistance for the pre-
liminary planning of water or sewer services to economically
distressed areas to determine project feasibility. The proposed
amendment includes a provision for contingencies and provides
for the board to retain a minimum of 15% of the progress pay-
ments until the funded deliverable is substantially complete and
approved by the executive administrator.

Proposed amendment to §355.72(a)(3) deletes the reference to
required certificates of public convenience and necessity and in-
serts a requirement that the political subdivision provide the le-
gal authority under which it may provide the service for which
funding is requested. In addition, the board proposes to delete
subsection (a)(4)(E), which requires the county to prepare a map
that shows where in the county different types of septic systems
may be appropriately located. These maps are prepared cus-
tomarily during the facility planning and not by the county com-
missioners.

Proposed amendment to 8355.77 deletes the detailed procure-
ment provisions, which did not reflect state procurement require-
ments, and inserts language that makes the provision consistent
with Government Code Chapter 2254 and the procurement lan-
guage in 31 TAC Chapter 363, relating to other financial assis-
tance programs.

Subchapter C. Regional Water Planning Grants

Proposed amendment to §355.92 relating to notice of funds, sub-
missions of applications deletes the reference to state fiscal year
1998 and deletes the term "initial" when that term describes the
scope of work. The language relating to 1998 in §355.92 is out-
dated and irrelevant. The deletion of this sentence has no sub-
stantive effect on the section. The deletion of the word "initial"
is necessary because the board requires a statement of the full
scope of proposed work to properly evaluate the request for a
grant.

The board proposed deleting the word "initial" from subsection
(a) of 8355.93 for the reason noted in the preceding paragraph.
Additionally the board proposes amending subsection (b)(1) of
§355.93 to add an activity for which the board will not provide
funding. Proposed new subsection (b)(1)(B) provides that eval-
uations of groundwater resources for which a desired future con-
dition has been submitted to the board by December 1, 2007 will
not be eligible for funds for the obvious reason that if the desired
future condition has already been submitted, then a grant for de-
velopment of that condition is not required.

The board proposes deleting the word "initial" from subsection
(a) of 8355.97 relating to scope of work grant applications for
the reasons stated in the preceding paragraphs.

The board proposed an amendment to §355.100, relating to the
availability of planning documents, reports and work products re-
sulting from grants. The amendment deletes the language stat-
ing such documents shall be available to the board because that
language is redundant. Further, the amendment adds language
stating that recipients of the information are required to ensure
compliance with the Texas Water Code exceptions to the Public
Information Act.

Subchapter D. Environmental Flows Grants

This proposed new subchapter governs the board’s expenditure
of research and planning fund money to compensate members
of the environmental flows science advisory committee for at-
tendance at meetings including transportation, meals, lodging

or other travel expenses in accordance with the General Appro-
priations Act.

Proposed new 8355.110 relating to scope, applicability and def-
initions explains purpose, scope and meanings of words used in
the subchapter. Proposed subsection (a) of §355.110 explains
that the subchapter governs disbursement of funds relating to
environmental flows.

Proposed subsection (b) of §355.110 lists the entities authorized
to receive financial support as the environmental flows science
advisory committee, the political subdivisions that are part of
basin and bays stakeholder committees, the basin and bay ex-
pert science team, and for technical advisors from cooperating
federal and state agencies and universities and private persons.

Proposed subsection (c) of §355.110 defines the terms: envi-
ronmental flows science committee, basin and bay stakeholder
committee, basin and bay expert science team, and eligible ap-
plicants.

Proposed new §355.111 relating to notice of eligibility and ap-
plications for funds provides in subsection (a) that the executive
administrator of the board shall publish notice of available funds
for environmental flows issues. Proposed new subsection (b)
of 8355.111 provides that the executive administrator shall pro-
vide application forms and may request additional information
after submission of the forms. Proposed new subsection (c) of
§355.111 provides that incomplete applications may be rejected.

Proposed new §355.112 relating to prioritization of funding con-
tains subsection (a) which sets forth the board'’s priority in fund-
ing. Primarily the board is interested in ensuring that the persons
serving on committees and teams are compensated for their
travel and ancillary expenses under new proposed subsection
(@)(1)(A). These persons serve without remuneration and it is
important for the board to assist them in the performance of their
important responsibilities. The second priority group for funding
in proposed new subsection (a)(2)(A) of §355.112 is paying the
administrative expenses political subdivisions for their work on
basin and bay area stakeholder committees. Lastly, the board
will expend available funds for contracts for technical assistance
under new proposed subsection (a)(2)(B) of §355.112.

Proposed new §355.113 relating to applications for environmen-
tal flows funding provides that an applicant for funds under Sub-
chapter D of Chapter 355 shall submit his application for funding
first to the environmental flows advisory group for review, com-
ment and recommendations prior to submission to the board.
Proposed new subsection (b) of §355.113 provides that the ex-
ecutive administrator shall prioritize applications based on avail-
ability of funds and the recommendations of the group.

Proposed new §355.114 relating to contents of applications for
funding contains proposed new subsection (a) which lists the in-
formation required in the applications for compensation for per-
sons who serve on committees and teams. Proposed new sub-
section (b) of §355.114 sets forth the information required for ap-
plications from political subdivisions seeking administrative ex-
penses. Proposed new subsection (c) of §355.114 states what
information is needed from entities and persons who apply for a
contract to provide technical assistance.

Proposed new §355.115, relating to board actions, funding and
resulting contracts provides in proposed new subsection (a) of
§355.115 that the board may take any one of a range of actions
on an application for funds. Proposed new subsection (b) of
8355.115 provides the upon board’s approval of the application,

PROPOSED RULES November 16, 2007 32 TexReg 8287



the executive administrator shall negotiate with and enter into a
contract with certain required terms.

Bill Mullican, Deputy Executive Administrator for Planning,
has determined that for the first five-year period the proposed
amendments and new sections are in effect, there will not be
fiscal implications on state and local government as a result of
administration of the amended and new sections. No local gov-
ernment is required to apply for assistance under this program.
If a local government does apply, any additional information
requested is not anticipated to have a fiscal impact on the
applicant.

Mr. Mullican also determined that for the first five years the pro-
posed amendments and new sections are in effect, the public
benefit anticipated as a result of the amendments and new sec-
tions will be greater consistency in the rules for EDAP program
applicants resulting in greater efficiency in administering the pro-
gram.

Mr. Mullican has determined that there will not be economic
costs to small businesses or individuals required to comply with
the amendments and new sections as proposed because the
provisions apply only to political subdivisions that apply for fund-
ing assistance.

Comments on the proposal will be accepted for 30 days fol-
lowing publication in the Texas Register and may be submit-
ted to Legal Services, Texas Water Development Board, P.O.
Box 13231, Austin, Texas 78711-3231, or by e-mail to rulescom-
ments@twdb.state.tx.us, or by fax to (512) 463-5580.

SUBCHAPTER A. GENERAL RESEARCH
AND PLANNING
31 TAC 88355.3, 355.5, 355.10, 355.11

The amendments to §8355.3, 355.5, 355.10 and 355.11 are pro-
posed under the authority of Texas Water Code §15.403 which
requires the board to adopt rules to carry out Texas Water Code
Chapter 15.

The Code affected by this proposed rulemaking is Texas Water
Code, Chapter 15, Subchapter F, relating to Research and Plan-
ning; and Chapter 16, Subchapter C, relating to Planning.

8355.3. Legal and Fiscal Information.

Asfunds become available, and needs are identified, the executive ad-
ministrator will publish notice in the Texas Register requesting appli-
cations from eligible applicants for grants [in one or more of the three
categories]. Applicants shall submit application(s) in the form and in
the manner prescribed by the executive administrator. The executive
administrator may request additiona information needed to evaluate
the application, and may return any incomplete applications. Appli-
cants may also submit and the executive administrator may also con-
sider applications at any time, depending on availability of funds and
demonstrated need.

8355.5. Criteria.

Applications will be evaluated by the executive administrator, consid-
ering, a a minimum, the following criteria:

(1) Research project evaluation criteria for unsolicited ap-
plications:

(A) - (C) (Nochange)

[(D) detailed estimate of the cost of the proposed re-

(D) [(B)] estimated time required to complete the re-
search project;

(E) [(F)] ability to perform the research and complete
the project;

(F) [(G)] potentia economic impact; and

(G) [(H)] environmental enhancement and conserva
tion impact.

(2) Research project evaluation criteria for solicited appli-
cations:

(A) - (C) (No change.)
[(D) detailed estimate of the cost of the proposed re-

(D) [(E)] estimated time required to complete the re-
search project; and

(E) [(F)] ability to perform the research and complete
the project.

(3) (Nochange)
(4) Regiona facility planning project criteria
(A) - (G) (Nochange))

[(H) ahility of arecipient of funds to repay the assis-
tance if aproject is not constructed according to §355.10(f) of thistitle
relating to ; imitations) ]

§355.10. Funding Limitations.
(@ - (e) (No change)

ning to require that the recipients agree in the contract for assistance,
and by the execution of any other documents necessary to secure such
agreement, to pay back to the board thefollowing specified percentages
of the grant if construction on a project described by the regional facil-
has closed the account for the grant, the recipient shall repay to the
board 25% of the amount of the grant;]

(@) if construction is not begun within seven years of the
agency has closed the account for the grant, the recipient shall repay to
the board an additional 25% of the amount of the grant;]

[(3) if construction is not begun within eight years of the
agency has closed the account for the grant, the recipient shall repay to
the board an additional 25% of the amount of the grant; and]

[(4) if construction is not begun within nine years of the
agency has closed the account for the grant, the recipient shall repay to
the board an additional 25% of the amount of the grant.]

Hg) Repayment under subsection (f) of this section shall occur
no later than within the entity’s first fiscal year following the date on

[(h) For the purposes of subsection (f) of thissection, construc-
tion will be considered to have begun when:]

1) anentity closes adebt issuance that will fund a project
that the executive administrator verifiesis substantially the same asthe
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[(2) theeffective date of acontract for the construction of a
if the project costs are not funded by a debt issuance]
[(i) If the regiona plan determines that a regiona project is
not feasible, repayment will not be required under the provisions of
subsection (f) of this section.]

§355.11. Availability of Reports and Planning Documents.

All reports, planning documents, and any other work productsresulting
from projects receiving board funding assistance must be made avail-
able [to the board and all] state agencies and political subdivisions as
required by the executive administrator or as agreed to by the contract-
ing parties.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705306

Ingrid K. Hansen

Acting General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 463-4946
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SUBCHAPTER B. ECONOMICALLY
DISTRESSED AREASFACILITY ENGINEERING
31 TAC 88355.71, 355.72, 355.77

The amendments to §§355.71, 355.72, and 355.77 are proposed
under the authority of the Texas Water Code §15.407(d) relating
to rules governing the procurement of facility engineering ser-
vices by a political subdivision and other rules as necessary to
carry out Subchapter F of Chapter 15 of the Texas Water Code.

The Code affected by this proposed rulemaking is Texas Water
Code, Chapter 15, Subchapter F, relating to Research and Plan-
ning; and Chapter 16, Subchapter C, relating to Planning.

§355.71. Purpose and Policy.
(@ - () (Nochange)

(d) Theboard may providefinancial assistancefor costs neces-
sary to providewater or sewer servicesto economically distressed areas
for the preliminary planning, including contingencies as determined by
the board, to determine the feasibility of a water supply project, treat-
ment works, or flood control measures. The grant agreement shall pro-
videfor the board to retain aminimum of 15% of the progress payments
otherwise due to the applicant until the funded deliverable, as defined
in the grant agreement, is substantially complete and is authorized by
the executive administrator.

§355.72. Criteria for Eligibility.

(@) Political subdivisions must meet the appropriate require-
ments of this section before the board may consider an application for
financial assistance for facility planning.

(1) - (2 (Nochange)

(3) A palitical subdivision applying for facility planning
assistance must provide a citation to the specific legal authority in the

Texas Constitution and statutes pursuant to which the applicant is au-
thorized to provide the service for which the applicant is receiving fi-
nancial assistance as well as citation to the laws under which the po-
litical subdivision was created and is operating [have any required cer-
tificate of public convenience and necessity (CCN) that includes the
project area and that is for the same type of service to be addressed in
the proposed facility planning study; or, as an alternative, the applicant
may submit an executed interlocal agreement with the holder of the ap-
plicable CCN which authorizes the applicant to provide the applicable

(4) A palitical subdivision shall have submitted for review:

(A) - (D) (No change.)

prepared amap showing the part of the county, outside the limits of the
municipalities, in which the different types of on-site sewage disposal

systems may be appropriately located and the parts of the county in
which the different types of systems may not be appropriately located.]

(b) (No change.)
§355.77. Procurement of Facility Planning Services.

[(@)] Professional engineering services necessary for prepar-
ing a facility plan for economically distressed areas shall be procured
according to the Texas Government Code, Chapter 2254 (Professional
Services Procurement Act), other applicable state and local laws, and
the requirements of this section. The service provider shall be selected
pursuant to written procedures, subject to review by the executive ad-
ministrator, that assure the selection process is open to all qualified
providers and that each step of the selection processis sufficiently doc-
umented. [The objective of this section is to establish basic parame-
ters from which it can be determined that applicants receiving facility
planning funds obtain the necessary professional engineering services
through aprocessthat isopen to all interested qualified providers. Writ-
ten procedures and documentation are recommended in order to insure
receipt of servicesof qualified professionals at aresponsible cost within
the reasonable constraints of location and time for performance.]

[(b) Applicants shall procure the services of a consultant to

ﬁ the faili A . to Wi
adopted by the applicant. The applicant shall maintain documentation
of compliance with each step. The procedures and documentation sub-
mitted in the selection of the consultant will generally comply with the
following requirements:]
[(1) contents of an acceptable statement of qualifications
(SOQ)}

iteriafor ing SOOs]
solicitation of SOQs;]
review of SOQs according to criteria; and]
negotiation of a consulting services contract.]
cant’s compliance with the procedures shall be reviewed and approved
by the executive administrator prior to consideration by the board of
an application for financial assistance for such services; provided how-
quirements of this subsection based on a written finding that the appli-
cant has substantially met the objectives of this section. The executive
administrator shall review the procedures and documentation to ascer-
tain compliance with these requirements.]

[(1) The applicant shall establish the contents of the state-
ment of qudlifications, or SOQ, for persons seeking to provide the fa-
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cility planning services which will be reviewed by the applicant. The
S0OQ shall include at a minimum:]

[(A) the key personnel (including subconsultants or
subcontracted personnel) who will be performing tasks within the
scope of services identifying such personnel by name, professional
license or registration number, areas of expertise, years of experience
in that area, and the elements of the scope of services for which
each such personnel will be responsible and describe specific project

experience that would demonstrate expertise for that element;]

tification, location, project reference contact person and telephone
number, and dates of engagement and completion of assignment;]

[(C) insurance coverage held by the respondent relative
to the project identifying the carrier by name, address, telephone num-
ber, and type and extent of coverage;]

[(D) asigned and notarized statement that the respon-
dent has no interest in the project that would conflict with the perfor-
mance of the responsibilities of an engineer; and]

[E) alist of any litiga bitrati N
action related to past or current project performance or the subject of

any professional censure or licensure suspension involving any identi-

ﬁedkeypersennekand#s&abnefd&eeﬂpnenefeaehandmelﬂmng
abrief explanation if the respondent has ever been terminated from an

assignment for nonperformance or unsatisfactory work.]

[(2) Criteriafor evauating the SOQ will include:]

[(A) educational and experiential background of key
consultant personnel who will perform work on the project;]

[(B) record of success by the consultant and its key per-
sonnel, demonstrated by similar work previously performed;]

[(C) adequacy of staff and equipment to perform the
work within the time needed;]

[(D) demonstrated ability of consultant to work effec-

[(E) demonstrated continuing interest by the consultant
in the success, efficiency, and effective performance of facilities and
plans on which the consultant has previously worked;]
- [(F) record of timely completion of previous projects;

[(G) demonstrated capacity to carry out thekind and ex-
tent of work required.]

[(8) Theapplicant shall insure a sufficient number of qual-
ified respondents by publicizing a request for quaifications, or RFQ,
once at least 21 days and once at least seven days before selection of a
consultant, in alocal newspaper within the geographical areain which
the work will be performed and in a newspaper of the nearest major
municipality. The RFQ shall contain at a minimum:]

[(A) agenera description of the project planning area
and the facility planning services sought specifically including a refer-
ence to the work required pursuant to §355.73 of this title;]

[(B) astatement that documentation of the minimumre-
quirements for consideration which are to be submitted in the SOQ
shall be available upon request;]

[(C) astatement that criteria for evaluating the qualifi-
cations is available from the applicant;]

[(D) a deadline by which respondents must submit
S0OQs to the requesting applicant; and]

[(E) therequesting applicant’s contact person.]

[(4) The applicant shall select the most qualified respon-
dent by order of highest qualification based on the published criteria]
[(A) Evaluation of the SOQs shall be performed by at
least three persons: at least one resident within the applicant’s customer
base who will be affected by the proposed project, at least one with a
technical expertise in the field for which the services are sought, and
at least one from the management of the applicant. Each member of
the ranking team will independently rank each SOQ based on the pub-
lished criteria. The scores assigned to each SOQ will be accumulated
to achieve a single ranking for each SOQ.]

Based on the rankings, the applicant shall identify

the three consultants with the highest rankings, or short list]

[(C) Uponcompletion of ranking and preparation of the
short list, if the applicant deemsit necessary to interview firmsin order
to determine the most qualified respondent, the applicant shall issue an
invitation to appear for an interview to each respondent on the approved
short list.

[(D) Upon theissuance of invitations to appear, the ap-
plicant shall form an interview panel to interview each respondent on
the short list for the purpose of ascertaining qualifications of each in-
terviewee and ultimately selecting the most qualified respondent. At
the conclusion of the interviews or upon completion of the short list if
interviews are deemed unnecessary by the applicant, the applicant shall
identify the most qualified respondent, the second most qualified, and
the third most qualified.]

[(5) In order to complete the procurement process, the ap-
plicant shall negotiate the terms of a consulting services contract, in-
cluding atask budget, with the consultant receiving the highest ranking.
The contract shall be acceptable in form and substance to the execu-
tive administrator. In the event that the applicant cannot conclude an
shall negotiate the terms of a consulting services contract, including a
In the event that the applicant cannot conclude an acceptable contract
atethe terms of a consulting services contract, including atask budget,
cannot conclude an acceptable contract with the third highest ranked
consultant, the applicant shall be required to commence the process
over from the start.]

This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705307

Ingrid K. Hansen

Acting General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 463-4946
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SUBCHAPTER C. REGIONAL WATER
PLANNING GRANTS
31 TAC 88355.92, 355.93, 355.97, 355.100

The amendments to §8355.92, 355.93, 355.97, and 355.100
are proposed under the authority of Texas Water Code §15.403,
which directs the board to adopt rules to carry out Texas Water
Code, Chapter 15, under which the board provides the funding
for regional water plans; and Texas Water Code §15.4061, which
requires the board to adopt rules establishing criteria for eligibil-
ity for regional water planning money.

The Code affected by this proposed rulemaking is Texas Water
Code, Chapter 15, Subchapter F, relating to Research and Plan-
ning; and Chapter 16, Subchapter C, relating to Planning.

§355.92. Notice of Funds, Submission of Applications.

Asfunds become available, and needs are identified, the executive ad-
ministrator will publish noticein the Texas Register requesting applica
tions from eligible applicants for grants to develop a [an initial] scope
of work or to develop or reviseregional water plans. [For fundsin state
fiscal year 1998, initial scopes of work shall be provided to the execu-
tiveadministrator no later than August 1, 1998, for determination of the
board’s alocation of existing grant funds for development of regional
water plans.] Eligible applicantsshall submit application(s) intheform
and manner prescribed by the executive administrator. The executive
administrator may request additional information needed to evaluate
the application, and may return any incomplete applications. Eligible
applicants may also submit and the executive administrator may also
consider applications at any time, depending on availability of funds
and demonstrated need.

§355.93. Eligibility.

(@ Applicants. Eligible applicants may apply for grantsto de-
velop a[aninitial] scope of work or to develop or reviseregiona water
plans.

(b) Adctivities. Those activities directly related and necessary
to the development or revision of regional water plans are digible for
funding within the limits established in 8355.99 of thistitle (relating to
Funding Limitations), with the exception of:

(1) activitiesfor which the board determinesexisting infor-
mation or data is sufficient for the planning effort including:

(A) (No change)

(B) evaluations of groundwater resources for which a
desired future condition has been submitted to the board pursuant to
Texas Water Code §36.108(d) by December 1, 2007;

(C) [(B)] evaluations of groundwater resources for
which current information is available from the board or other entity
sufficient for evaluation of the resource;

(D) [€)] determination of water savings resulting from
standard conservation practices for which current information is avail-
able from the board;

(E) [(B)] revision of the state population and demand
projections;

(F) [{B)] revision of state environmental planning crite-
riafor new surface water supply projects; and

(G) [(F)] collection of data describing groundwater or
surface water resources where information for evaluation of the re-
source is currently available;

(2) - (5) (No change)

(c) - (e) (No change)

§355.97. Notice Requirements.

(& Scope [tnitial scope] of work for grant applications. El-
igible applicants requesting funds to develop [initial] scope of work
must, not |ess than 30 days before board consideration of the applica
tion, provide notice that an application for planning assistanceis being
filed with the executive administrator by:

(1) - (2 (Nochange)
(b) - (d) (No change.)

§355.100. Availability of Reports and Planning Documents.

All reports, planning documents and any other work products resulting
from projects receiving board funding assistance must be made avail-
ableto [theboard,] the Texas Parksand Wildlife Department, TexasDe-
partment of Agriculture, and the Texas Commission on Environmental
Quality and one copy of the regional water plans placed in at least one
public library in each county and either the county courthouse's law
library, the county clerk’s office, or some other accessible place within
the county courthouse of each county having land in the regional water
planning area. The recipient of such documents shall ensure that infor-
mation contained therein which is excepted from disclosure under the
Public Information Act shall be protected from public disclosure pur-
suant to Texas Water Code §16.053.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705308

Ingrid K. Hansen

Acting General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 463-4946
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SUBCHAPTER D. ENVIRONMENTAL FLOWS
GRANTS
31 TAC §8355.110 - 355.115

The new 88355.110 - 355.115 are proposed pursuant to Texas
Water Code §15.403 which authorizes the board to adopt rules
for Texas Water Code Chapter 15, relating to the Texas Water
Assistance Program for research and planning and §15.4063
which authorizes the board to provide funds relating to activities
for studying environmental flows.

The Code affected by this proposed rulemaking is Texas Water
Code, Chapter 15, Subchapter F, relating to Research and Plan-
ning; and Chapter 16, Subchapter C, relating to Planning.

§355.110. Scope, Applicability and Definitions.

(8 Thissubchapter governsthe board’s disbursement of funds
for research and planning grantsrel ating to environmental flows. Texas
Water Code §15.403 authorizesthe board to adopt rulesfor Texas Water
Code Chapter 15 relating to the Texas Water Assistance Program for
research and planning and §15.4063 authorizes the board to provide
funds relating to activities for studying environmental flows.

(b) This subchapter applies to the board’s use of funds for fi-
nancial support for the environmental flows science advisory commit-
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tee pursuant to Texas Water Code 815.4063(8)(1), the basin and bay

§355.113. Review of Applications for Funding by Environmental

expert science teams pursuant to Texas Water Code §15.4063(3)(3),

Flows Advisory Group.

for contracts with political subdivisions designated as representatives
of the basin and bay stakeholder committees pursuant to Texas Water
Code 815.4063(a)(4) and for contracts with federal or state agencies,
universities and private persons for the provision of technical assis-
tance to the environmental flows science advisory committee pursuant
to Texas Water Code §15.4063(a)(2).

(c) Thewordsused in this subchapter are defined in Subchap-
ter C of this chapter unless otherwise defined herein.

(1) Environmental flows advisory group means the group
established pursuant to Texas Water Code §11.0236.

(2) Environmental flows science advisory committee
means the committee established pursuant to Texas Water Code
§11.02361.

(3) Basin and bay stakeholder committee means the com-
mittee appointed by the environmental flows science advisory commit-
tee pursuant to Texas Water Code §11.02362(c).

(4) Basin and bay expert science teams means the teams
established under Texas Water Code §11.02362.

(5) Eligible applicants means members of the environmen-
tal flows science advisory committee, members of the basin and bay ex-
pert science teams, including political subdivisions designated as rep-
resentatives of basin and bay area stakeholders committees pursuant to
Texas Water Code §11.02362, and cooperating state and federal agen-
cies, universities and private persons who provide technical assistance
for the works of the environmental flows committees and teams.

§355.111. Notice of Eligibility and Applications for Funds.

(8 Theexecutive administrator shall publish notice, as appro-
priate, to advise eligible applicants of the availability of funds under
this subchapter.

(b) The executive administrator shall provide application

forms to interested eligible applicants and may request any additional
information required after areview of the application.

(c) Incomplete applications may be rejected by the executive
administrator.

§355.112. Prioritization of Funding.
(@ Applicationsfor funding shall be prioritized as follows:

(1) compensation for attendance and participation at meet-
ings and for transportation, meals, lodging or other travel expenses as-
sociated with attendance at the meetings for:

(A) members of the environmental flows science advi-
sory committee; and

(B) members of basin and bay expert science teams;

(2) 4l or part of the administrative expenses incurred in
conducting meetings for:

(A) contractswith political subdivisionswhich are rep-

(& Anapplicant for funding under this subchapter shall submit
his application for funding to the environmental flows advisory group
for review, comment and a recommendation for funding.

(b) Theexecutive administrator shall evaluate the applications
based on the reviews, comments and recommendations received from
the group.

§355.114. Contents of Applications for Funding.

(8 Applications received under §355.112(a)(1) of this title
shall provide the following information:

(1) name, address, mailing address, telephone number of
the applicant;

(2) the name of the committee or team of which the person
is a member;

(3) legible copies of receiptsfor all expendituresfor which
reimbursement is requested; and

(4) certification that all expenditures were incurred pur-
suant to the course and scope of the person’s membership on the
committee or team.

(b) Applications received under 8355.112(a)(2)(A) of thistitle
shall provide the following information:

(1) name, address, mailing address, telephone number of
the person who represents the political subdivision on the basin and
bay area stakeholders committes;

(2) aletter from the chief financial officer or an equivalent
person authorizing the person to seek compensation on behalf of the
political subdivision;

(3) adetailed statement of thetypes and estimated amounts
of administrative expensesfor which compensation isrequested includ-
ing the following categories:

(A) travel expenses;

(B) meeting place and associated fees or rental of the
place or necessary audio-visua equipment;

(C) staffing for meetings,

(D) public notices of meetings;

(E) any other expenses reasonably anticipated in con-
ducting meetings of the bay and basin stakeholders committee or the
related bay and basin expert science team.

(c) Applicationsfor funding received under §355.113(2)(B) of
thistitle relating to technical assistance shall include the following in-
formation:

(1) name, address, mailing address, telephone number of
the person representing the agency, university or private entity seeking
funds;

resentatives of basin and bay area stakeholder committees and related
basin and bay expert science teams; and

(B) contracts with cooperating federal and state agen-

(2) adetailed statement of the work for which funding is
requested and its relationship to the work of the of the environmental
flows science advisory committee and the basin and bay expert science

cies, universities, and private persons for technical assistance to the

team;

environmental flows science advisory committee and the basin and bay
expert science teams.

(b) Funding for compensation pursuant to subsection (a)(1) of

(3) commentsand recommendationsfrom the environmen-
tal flows science advisory committee and the related basin and bay ex-
pert science team;

this section shall not bein excess of amountsallowed under the General
Appropriations Act.

(4) expected duration of the work;
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(5) detailed statement of the deliverablesresulting from the
work and their usefulness to the committee and science team;

(6) the expertise, experience and resources available to the
applicant that will ensure the quality of the work; and

(7) any other scientific or technical information necessary
to explain the work.

§355.115. Board Actions, Funding and Resulting Contracts.

(@ The board may approve, disapprove, amend, provide a
greater or lesser amount of funds than recommended, request further
information or continue consideration of any application for funding
under this subchapter. The board shall determine the amount of funds.

(b) Theboard, upon approval of an application, shall authorize
the executive administrator to negotiate with and enter into a contract
with the eligible applicant. Such contract shall include:

(1) altermsand conditionsrequired by state or federal law;
(2) the application;
(3) the amount of funds provided by the board; and

(4) any other terms and conditions agreed to by the board
and the eligible applicant that are in accordance with state law.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705309

Ingrid K. Hansen

Acting General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 463-4946
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CHAPTER 357. REGIONAL WATER
PLANNING GUIDELINES
31 TAC 88357.5, 357.7, 357.10, 357.12, 357.16

The Texas Water Development Board (board) proposes amend-
ments to §357.5, concerning Guidelines for Development of Re-
gional Water Plans; 8357.7, concerning Regional Water Plan
Development; 8357.10, concerning Format of Information to be
Presented in Regional Water Plans; §357.12, concerning Notice
and Public Participation; and new §357.16, concerning Minor
Amendments and Clean Coal Project Amendments to Regional
Water Plans and State Water Plan. These amendments are pro-
posed to provide consistency with recent statutory changes and
provide greater clarity in the organization and language of cer-
tain sections as discussed herein.

The proposed amendment of 8357.5(b) adds new paragraphs
(1), (2), and (3) relating to the dates that the regional water plan
is due after initial planning and after adoption. Proposed new
§357.5(b)(2) allows for an extension of time after the September
1, 2010 due date upon written request from the regional planning
group. The board has full discretion in deciding whether to grant
an extension.

The board proposes amending §357.7(a)(3) by clarifying the lan-
guage to ensure that evaluation of existing water supplies, needs
and strategies will be based on firm yield. Additionally, the sub-
paragraphs within §357.7(a)(3) are relettered and rewritten to
provide better readability and improved organization such as
placing applicable definitions near the beginning of the para-
graph.

The proposed amendment of 8357.7(a)(3) also provides that the
planning group may conduct an evaluation based on other than
firm yield only upon written approval of the executive adminis-
trator. Another proposed language change replaces the word
"current” with the word "existing" to provide uniformity with the
language used by the board. Finally, new language directs the
planning group to perform evaluations of existing surface water
supplies by using the TCEQ water availability models.

The board proposes amendments to §357.7(a)(7) and (8) relat-
ing to evaluation of all water management strategies the regional
water planning group determines to be potentially feasible. The
proposed amendment of 8357.7(a)(7) adds subparagraph (H)
which provides that a regional water planning group may sub-
stitute one water management strategy for another. The pro-
posed amendment of §357.7(a)(8) adds new subparagraph (1)
which provides the same ability for substitution of one manage-
ment strategy for another in the same manner as the proposed
amendment to §357.7(a)(7). Presently there is no mechanism to
substitute water management strategies if one strategy becomes
physically or legally impossible. This proposed amendment pro-
vides needed flexibility to regional water planning groups by al-
lowing them to adapt to changing circumstances through substi-
tution of an already fully evaluated feasible management strat-
egy for the strategy that is no longer feasible.

The proposed amendments to §375.7(a)(7) and (8) will allow the
regional water planning groups to substitute one water manage-
ment strategy for the strategy that is no longer feasible without
the necessity for plan amendment. It is important to note that
both subsections (a)(7) and (a)(8) require evaluation of all water
management strategies in a full and detailed manner, thus al-
lowing substitution of one strategy for another will not affect the
quality of the review of the strategy. In an abundance of caution,
the proposed amendments to §357.7(a)(7) and (8) also provide
that the substitution of one water management strategy for an-
other must be approved by the executive administrator prior to
substitution by the regional water planning group. Additionally,
the proposed amendment provides that the executive adminis-
trator will not approve a substitution that results in supply devel-
opment in excess of 125% of the recognized need for a water
user group in the regional planning area. These safeguards en-
sure that the substitutions are consistent with current regional
water plans and the state water plan and further ensure that the
substitution is appropriate through review by the executive ad-
ministrator.

The board proposes amending §357.10 relating to format of in-
formation to be presented in regional water plans by renaming
the section as format and content of regional water plan informa-
tion submitted to the board.

The board proposes amending §357.10 by adding new subsec-
tion (b) and relettering the following subsection sequentially. Pro-
posed new subsection (b) requires date entry of data, metadata
and all other relevant digital information supporting the plan prior
to submission of the initially prepared plan and the submission
of any changes or corrections thereto prior to submission of the
adopted plan.

PROPOSED RULES November 16, 2007 32 TexReg 8293



The board proposes an amendment to §357.12(a)(6)(D) to pro-
vide consistency for public notice requirements by changing the
language in the last sentence that requires a sixty day period
for public comment to a thirty day period for public comment.
Presently the sixty day comment period is inconsistent with the
thirty day comment period in §357.11(f) relating to comments on
proposed amendments to an adopted regional water plan. The
board believes that consistency in the length of the comment pe-
riod aids the regional water planning groups in performing their
duties under the Open Meetings Act, Government Code, Chap-
ter 551.

The board proposes new §357.16 relating to minor amendments
and clean coal project amendment to a regional water plan are
added pursuant to Texas Water Code §16.053(e)(11) and (r)
which require the board to provide for reasonable flexibility for
a timely amendment to a plan.

Proposed 8357.16(a) provides that minor amendments to a re-
gional water plan shall be provided to the executive administrator
prior to adoption by the regional water planning group.

Proposed new §357.16(b) provides the factors the executive ad-
ministrator shall use in determining whether a proposed amend-
ment is a minor amendment.

Proposed new §357.16(c) provides that when the executive ad-
ministrator determines the amendment is minor, he will notify the
group as soon as practicable. This requirement facilitates the
timeliness of amending the plan.

Proposed new §357.16(d) sets forth the public meeting require-
ments for adoption of a minor amendment and requires the group
to address any public comments. The subsection provides an
expedited comment period of two weeks.

Proposed new §357.16(e) provides for board approval at the
next regularly scheduled board meeting.

Proposed new 8357.16(f) provides that the board may make an
amendment to the state water plan if needed to reflect the ap-
proved minor amendment. The board does not anticipate that
an amendment to the state plan will be needed after of approval
of a minor amendment to a regional plan.

Proposed new §357.16(g) sets forth the process for amending a
regional plan to facilitate planning for water supplies for a clean
coal project. Pursuant to the requirements of Texas Water Code
816.053(r) a public hearing is not required if the parameters of
proposed subsection (g) of 8357.16 are met.

Bill Mullican, Deputy Executive Administrator for Planning, has
determined that there is no expected additional cost to state or
local governments as a result of administering these proposed
rules. The local governmental entities involved in the regional
water planning process are not required to perform additional
any tasks arising from these proposed rules in addition to the
tasks already required. The proposed rules provide clarifica-
tion and a simplified process for amending a regional water plan.
There is no expected increase in costs to state government be-
cause the administration of these proposed amendments will not
result in the need for additional staff or funds for state govern-
mental entities.

Mr. Mullican has also determined that there may be a reduc-
tion in costs to local governments who may, in compliance with
the proposed rules, expedite the adoption of minor amendments
to their regional plan. Similarly, there may be a cost reduction to

state government due to the expedited approval of minor amend-
ments to regional water plans.

Mr. Mullican has also determined that there will not be any im-
pact to state or local government revenue as a result of admin-
istering these proposed rules.

Mr. Mullican has also determined that for the first five years these
proposed rules will be in effect, there is a public benefit derived
from improved clarity and readability of the proposed rules and
from the expedited amendment process for regional water plans.
The expedited amendment process will reduce costs for the re-
gional water planning groups when a minor amendment to their
plan is needed. The persons required to comply with these pro-
posed rules are the regional water planning groups and there is
no foreseeable increase in economic cost to small businesses
or individuals for compliance with these proposed rules.

The board requests comments on the proposal and will
accept comments for a period of thirty (30) days after pub-
lication of these rules in the Texas Register. Please send
your comments by mail addressed to Legal Services, Texas
Water Development Board, P.O. Box 13231, Austin, Texas
78711-3231; by fax to (512) 463-5580; or by e-mail to rulescom-
ments@twdb.state.tx.us.

The amendments and new section are proposed pursuant to the
board’s authority under Texas Water Code §6.101 relating to the
board’s authority to adopt rules and Texas Water Code §16.053
relating to regional water plans.

Texas Water Code §16.053 is affected by this proposal.

§357.5. Guidelinesfor Development of Regional Water Plans.
(@ (No change)

(b) Submittal of plan. Theregiona water planning group shall
prepare, adopt, and submit their [a] regional water plan to the executive
administrator according to the following schedule: [on or before Jan-
uary 5, 2001, and at least as frequently as every five years thereafter,
for board approval and inclusion in the state water plan.]

(1) thefina planis due on or before January 5, 2011 and
every five years thereafter;

(2) the plan, as adopted by the regional water planning
group, by September 1, 2010 and every five years thereafter; and the
board, inits sole discretion, may provide for extensions of this date by
approval of awritten request from the regiona water planning group;
and

(3) theplan, asinitialy prepared by the regional planning
group, by March 1, 2010 and every five years thereafter.

(©) - () (Nochange)

8357.7. Regional Water Plan Development.
(@ Regiond water plan development shall include the follow-

ing:
D-3

(3) evaluation of adequacy of existing [eurrent] water sup-
plies legaly and physically available to the regiona water planning
area for use during drought of record. The evaluation shall consider
surface water and groundwater data from the state water plan, existing
water rights, contracts and option agreements, other planning and water
supply studies, and analysis of water supplies existing in and available
to the regional water planning area.

(A) For purposes of this subsection: "existing" [The
term current] means water supply available at the beginning of this

(No change.)
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task; and "firm yield" means the supply the reservoir can provide each
year including during a drought of record using reasonable sedimenta
tion rates and the assumption that all senior water rights will betotally
utilized. [This evaluation shall consider surface water and groundwa-
sis of water supplies currently available to the regional water planning
area. Firm yields for reservoirs shall be presented.]

(B) Analysisof surface water available during drought
of record shall be based on firm yield and may be based on operational
procedures other than firm yield from reservoirs upon the written ap-
proval from the executive administrator who shall consider a written
request from [documented decision of ] the regional water planning
group to use other than firm yield. However, [as long as] the amount of
water available using [due to] the operationa procedure analysis may
not [does not] exceed the amount of water that would be available us-
ing system firmyield. [Firm yield is defined as the supply the reservoir
can provide during adrought of record using reasonable sedimentation
rates and the assumption that all senior water rights will be totally uti-
lized.]

(C) The planning group shall use available Texas Com-
mission on Environmental Quality water availability modelsfor evalu-
ating the adequacy of surface water supplies. Until information is pro-
vided by the Texas Commission on Environmental Quality, regional
water planning groups may use estimates of the projected amount of
surface water that would be available from existing water rights dur-
ing a drought of record. Once this information is available from the
Texas Commission on Environmental Quality, the regiona water plan-
ning group shall incorporate it in its next planning cycle unless better
site-specific information is available.

(D) Until information is available from the board re-
garding groundwater availability from modeling, the regional water
planning groups may use estimates of the projected amounts as long
as they describe the method used to arrive at those estimates. Once the
groundwater availability modeling information is available for an area
within aregion, that regional water planning group shall incorporate
such information in its next planning cycle unless better site-specific
information is available.

(E) The executive administrator, after coordination
with staff of the Texas Commission on Environmental Quality and the
Texas Parks and Wildlife Department, shall identify the methodol ogy,
in consultation with representatives of regional water planning groups,
to be used by regional water planning groups to caculate water
availability during drought of record. The executive administrator
shall provide available technical assistance to the regional water
planning groups upon request to assist them in selecting appropriate
methods and data to be used to determine water supply availability.
Water supplies based on contracted agreements shall be based on the
terms of the contract, which may be assumed to renew at the contract
termination date if the contract contemplates renewa or extensions.
[Results of evauations shall be reported:]

(F) [(A)] Results of evaluations shall be reported by:
(i) city for cities with populations greater than 500

people,

(ii) retail public utility for counties that have less
than five retail public utilities which provide more than 280 acre-feet
per year for municipal use,

(iii) individual utility or collective data for all such
retail public utilities that form alogical reporting unit, such as being
served by a common wholesale water provider or having a common

source or other association appropriate for the area, in the judgment
of the regional water planning group, for counties with more than five
retail public utilities which provide more than 280 acre-feet per year
for municipal use, and

(iv) categories of water use (including municipal
not otherwise reported, manufacturing, irrigation, steam electric power
generation, mining, and livestock watering) for each county or portion
of acounty in the regional water planning area. |f a county or portion
of a county isin more than one river basin, data shall be reported for
each river basin;

(G) [(B)] for each wholesale water provider by cate-
gory of water use (municipal, manufacturing, irrigation, steam electric
power generation, mining, and livestock) for each county or portion of
acounty in the regional water planning area. If a county or portion of
acounty isin more than oneriver basin, data shall be reported for each
river basin. The wholesale water provider’s current contractual obli-
gations to supply water must be reported in addition to any demands
projected for the wholesale water provider;

(4) - (6) (Nochange)

(7) evauation of al water management strategies the re-
gional water planning group determines to be potentialy feasible, in-
cluding:

(A) - (E) (No change))
(F) interbasin transfers; [and]
(G) other measures; and

(H) the regional water planning group may substitute
one evaluated alternative water management strategy for another if the
strategy originally recommended under subsection (8)(9) of this sec-
tion is no longer feasible. The proposed substitution may not result in
a water supply development that is in excess of 125% of recognized
needs of the water user group for which the substituted strategy isrec-
ommended. Any proposed substitution must be submitted for approval
to the executive administrator. If the regional water planning group can
demonstrate to the executive administrator that thereis good cause for
the requested strategy substitution and for exceeding the 125% limit,
then the executive administrator may issue a written approval of the
substitution.

(8) evauations of al water management strategies the re-
gional water planning group determines to be potentially feasible by
including:

(A) - (G) (Nochange.)

(H) consideration of water pipelines and other facili-
ties that can be used for water conveyance as described in subsection
(&(1)(M) of this section; and

(1) the regional water planning group may substitute
one evaluated alternative water management strategy for another if
the strategy originally recommended under subsection (a)(9) of this
section is no longer feasible. The proposed substitution may not result
in awater supply development that isin excess of 125% of recognized
needs of the water user group for which the substituted strategy is
recommended. Any proposed substitution must be submitted for
approval to the executive administrator. |f the regional water planning
group can demonstrate to the executive administrator that there is
good cause for the requested strategy substitution and for exceeding
the 125% limit, then the executive administrator may issue a written
approval of the substitution.

(9) - (14) (No change)
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(b) - (e)

§357.10. Format and Content of Regional Water Plan Information
Submitted to the Board [be Presented in Regional Water Plans].

(@) Initialy prepared and adopted regional water plans or
amendments to approved regional water plans shall be submitted to
the board in conformance with this section. [include the following:]

(D) - (3) (Nochange)

(b) Prior to submission of the initially prepared plan, the re-
giona water planning groups shall upload the data, metadata and all
other relevant digital information supporting the plan to the board’s
database system. All changes and correctionsto this information must
be entered into the board’s database prior to submittal of an adopted

plan.

(c) [(b)] Theregiona water planning group will transfer copies
of all dataand reportsgenerated by the planning processand used in de-
veloping the regional water plan to the executive administrator. To the
maximum extent possible, data shall be transferred in digital form ac-
cording to specifications provided by the executive administrator. One
copy of al reports prepared by the regiona water planning group shall
be provided in digital format according to specifications provided by
the executive administrator. All digital mapping shall use ageographic
information system according to specifications provided by the exec-
utive administrator. The executive administrator shall seek the input
from the Texas Geographic Information Council regarding specifica-
tions mentioned in this subsection.

8357.12. Notice and Public Participation.

(No change.)

(@) Regiona water planning groups and any subregional wa-
ter planning groups shall provide for public participation which shall
include the following:

@-0G

(6) notice of the public meetings and public hearings shall
include:

(No change.)

(A) - (C) (Nochange)

(D) information that the regional water planning group
will accept written and oral comments at the hearings required by para-
graphs (3) and (4) of this subsection, and information on how the pub-
lic may submit written comments separate from such hearings. The
regional water planning group shall specify a deadline for submission
of public written comments of not earlier than 30 [60] days &fter the
hearings required by paragraphs (3) and (4) of this subsection.

(b) - (8) (No change.)

§357.16. Minor Amendments and Clean Coal Project Amendments
to Regional Water Plans and State Water Plan.

(@ Minor Amendment to Regional Water Plan. A regional wa-
ter planning group may amend its regional water plan by providing
copy of the proposed amendment to the executive administrator.

(b) Executive Administrator Pre-Adoption Review. The exec-
utive administrator shall eval uate the proposed minor amendment prior
to the regiona water planning group’s vote to adopt the amendment.
An amendment is minor if it meets the following criteria

(1) does not result in overallocation of an existing or
planned source of water;

(2) doesnot relate to a new reservoir;

(3) doesnot have asignificant effect on instream flows, en-
vironmental flows or freshwater flows to bays and estuaries,

(4) doesnot have asignificant substantive impact on water
planning or previously adopted management strategies; and

(5) does not delete or change any legal requirements of the
plan.

(c) Determination by Executive Administrator. If the execu-
tive administrator determines that the proposed amendment is minor,
he shall natify, in writing, the regional water planning group as soon as

practicable.

(d) Regiona Water Planning Group Public Meeting. After re-
ceipt of the written determination from the executive administrator, the
regional planning group shall conduct a public meeting subject to the
Texas Open Meetings Act, Government Code, Chapter 551. Thenotice
of the meeting shall include an agendaitem for adoption of the minor
amendment and shall be published for at |east two (2) weeksprior to the
proposed meeting date. The public shall have an opportunity to com-
ment and the regional water planning group shall amend the proposed
minor amendment based on public comments, if necessary, to comply
with existing statutes and rules related to regional water planning.

(e) Board Approval of Minor Amendment. After adoption of
the minor amendment, the regional water planning group shall submit
the amendment to the board which shall approve the amendment at
its next regularly scheduled meeting unless the amendment contradicts
or isin substantial conflict with statutes and rules relating to regional

water planning.

(f) Board Amendmentstothe State Water Plan. The board may
amend the state water plan, if necessary, to reflect the regional water
planning group’s approved amendment under the schedule delineated
in subsection (d) of this section. The board may approve any minor
amendment to the state water plan upon the executive administrator’s
determination under subsection (c) of this section.

() Amendment for Water Planning for A Clean Coal Project.
An amendment to aregiona water plan or the state water plan to facil-
itate planning for water supplies reasonably required for a clean coa
project, as defined by Texas Water Code 85.001, shall be adopted by
the process described in subsections (a) - (f) of this section. However,
aregional planning group may amend the regional water plan to ac-
commodate planning for a clean coal project without a public meeting
or hearing as described in subsection (d) of this section if the executive
administrator determines that:

(1) the amendment does not significantly change the re-
giona water plan; or

(2) the amendment does not adversely affect other water
management strategies in the regional water plan.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 2,

2007.

TRD-200705292

Ingrid K. Hansen

Acting General Counsel

Texas Water Development Board

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 463-4946

L4 ¢ ¢
TITLE 34. PUBLIC FINANCE
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PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 19. STATE ENERGY
CONSERVATION OFFICE
SUBCHAPTER E. TEXAS BUILDING
ENERGY PERFORMANCE STANDARDS
34 TAC 8§19.51, §19.52

The Comptroller of Public Accounts proposes new §19.51 and
819.52, concerning establishing a procedure for soliciting public
comment on energy codes. The new sections will be under new
Subchapter E, Texas Building Energy Performance Standards
which implements Senate Bill 12 and House Bill 3693, 80th Leg-
islature, 2007. Senate Bill 12, §3.01, and HB 3693, §11, amend
Health and Safety Code, §388.003, to direct the State Energy
Conservation Office (SECO) to establish procedures for persons
who have an interest in the adoption of energy codes to have
an opportunity to comment on newly published editions of the
International Energy Conservation Code and the International
Residential Code. The new law directs SECO to gather pub-
lic comments and forward the comments to the Energy Systems
Laboratory ("Laboratory") at the Texas Engineering Experiment
Station of Texas A&M University System for development of rec-
ommendations on the adoption of these energy codes for use in
this state.

New 819.51 provides definitions, including definitions of the
International Energy Conservation Code and the International
Residential Code. New 8§19.52 outlines a process that SECO
will use to solicit comments from the public after publication of
new editions of the energy codes. Pursuant to Health and Safety
Code, §388.003, following publication of a new edition of the
International Energy Conservation Code, or a new edition of the
International Residential Code, SECO will publish notice in the
Texas Register and on the SECO website informing interested
persons that they may provide written comments to SECO on
the new editions of the codes. Comments are encouraged from
any interested persons, including without limitation: commercial
and residential builders; architects and engineers; municipal,
county, and other local government authorities; and environ-
mental groups. SECO will accept comments for a minimum of
30 days after publication of the notice in the Texas Register or
for a longer period as specified in the request for comments.
SECO will forward any written comments received on the codes
to the Laboratory for the Laboratory to consider in developing
their written recommendations.

John Heleman, Chief Revenue Estimator, has determined that
for the first five-year period the rule will be in effect, there will
be no significant revenue impact on the state or units of local
government.

Mr. Heleman also has determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be in establishing the criteria and
procedures by which the public could comment on energy codes
considered for adoption. The proposed new rules would have
no fiscal impact on small business. There is no significant antic-
ipated economic cost to individuals who are required to comply
with the proposed rule.

Comments on the proposal may be submitted to Dub Taylor, Di-
rector, State Energy Conservation Office, Comptroller of Public

Accounts, Post Office Box 13528, Capitol Station, Austin, Texas
78711-3528.

These rules are proposed under Senate Bill 12, 83.06 and House
Bill 3693, 829, 80th Legislature, 2007, which require SECO to
adopt rules implementing a procedure for stakeholder participa-
tion in the review of energy codes.

The new sections implement Health and Safety Code, §388.003.
819.51. Definitions.

Thefollowing words and terms, when used in this subchapter shall have
the following meanings, unless the context clearly indicates otherwise.

(1) "Codes' means the International Energy Conservation
Code and the International Residential Code.

(2) "International Energy Conservation Code" means the
International Energy Conservation Code as devel oped, maintained and
promulgated by the International Code Council.

(3) "International Residential Code" means the Inter-
national Residential Code for One- and Two-Family Dwellings as
developed, maintained and promulgated by the International Code
Council.

(4) "Laboratory" meansthe Energy Systems Laboratory at
the Texas Engineering Experiment Station of The TexasA&M Univer-
sity System.

§19.52. Public Comment on Building Energy Efficiency Performance
Sandards.

(@) Pursuant to Health and Safety Code, §388.003, following
publication of a new edition of the International Energy Conservation
Code, or anew edition of the International Residential Code, the State
Energy Conservation Office (SECO) will publish notice in the Texas
Register and on the SECO website informing interested persons that
they may provide written comments to SECO on the new editions of
the Codes.

(b) Commentsare encouraged from any interested persons, in-
cluding without limitation: commercial and residential builders; archi-
tects and engineers; municipal, county, and other local government au-
thorities; and environmental groups.

() Commentswill be accepted for aminimum of 30 daysafter
publication of the noticein the Texas Register or for alonger period as
specified in the request for comments.

(d) Written comments should be submitted to SECO's busi-
ness or mailing address specified in 819.2 of thistitle (relating to State
Energy Conservation Office Business Location and Mailing Address),
or the comments may be submitted electronically to SECO’s electronic
mail address specified on SECO’s web site.

(e) SECO will forward any written comments received on the
Codes pursuant to this section to the Laboratory for the Laboratory to
consider in developing their written recommendations.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 2,
2007.

TRD-200705290
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Martin Cherry

General Counsel

Comptroller of Public Accounts

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 475-0387

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 35. PRIVATE SECURITY
SUBCHAPTERD. SUMMARY SUSPENSION
37 TAC §35.52

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Department of Public Safety or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Public Safety proposes the repeal of
§35.52, concerning Summary Suspension. The repeal of the
section is necessary due to it having been rendered redundant
by Texas House Bill 2833, Acts 2007, 80th Legislature, Regu-
lar Session (amending Chapter 1702 of the Texas Occupations
Code).

Oscar Ybarra, Chief of Finance, has determined that for each
year of the first five-year period the repeal is in effect, there will
be no fiscal implications for state or local government, or local
economies.

Mr. Ybarra has also determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with the repeal. There are no anticipated eco-
nomic costs to persons who are required to comply with the re-
peal as proposed. There is no anticipated negative impact on
local employment.

In addition, Mr. Ybarra has also determined that for each year of
the first five-year period the repeal is in effect, the public benefit
anticipated as a result of enforcing the repeal will be greater clar-
ity and simplicity in the Bureau’s enforcement of Chapter 1702
of the Texas Occupations Code.

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this repeal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this repeal.

Comments on the repeal are requested and may be sent to
Steve Moninger, Legal Staff, Regulatory Licensing Service-Pri-

vate Security Bureau, P.O. Box 4143, MSC-0242, Austin, Texas
78765-0242, (512) 424-5842.

The repeal is proposed pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment’s work; and Texas Occupations Code, §1702.061(b), which
authorizes the department to adopt rules to administer this chap-
ter.

Texas Government Code, 8411.004(3) and Texas Occupations
Code, §1702.061 are affected by this proposal.

§35.52. Summary Action Following Convictions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 2,

2007.

TRD-200705287

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 424-2135

¢ L 4 14

SUBCHAPTER E. GENERAL ADMINISTRA-
TION AND EXAMINATIONS
37 TAC §35.70

The Texas Department of Public Safety proposes to amend
§35.70, concerning General Administration and Examination.
The amendment adds language to subsection (c) and is neces-
sary in order to address the problem of fee payment checks that
are returned for "insufficient funds."

Oscar Ybarra, Chief of Finance, has determined that for each
year of the first five-year period the rule is in effect, there will
be no fiscal implications for state or local government, or local
economies.

Mr. Ybarra has also determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with the section as proposed. There are no
anticipated economic costs to persons who are required to com-
ply with the section as proposed. There is no anticipated nega-
tive impact on local employment.

In addition, Mr. Ybarra has also determined that for each year
of the first five-year period the rule is in effect, the public ben-
efit anticipated as a result of enforcing the rule will be greater
administrative efficiency and a concomitant reduction in costs
associated with the Bureau'’s administration of Chapter 1702.

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule” is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
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protect the environment or reduce risks to human health from
environmental exposure.

The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to this rule. Accordingly, the de-
partment is not required to complete a takings impact assess-
ment regarding this rule.

Comments on the proposal are requested and may be sent to
Steve Moninger, Legal Staff, Regulatory Licensing Service-Pri-
vate Security Bureau, P.O. Box 4143, MSC-0242, Austin, Texas
78765-0242, (512) 424-5842.

The amendment is proposed pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department’s work; and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.

Texas Government Code, §411.004(3) and Texas Occupations
Code, §1702.061 are affected by this proposal.

§35.70. Fees.

(@ The fees submitted to the board shall be the same as pro-
vided in 81702.062 of the Texas Occupations Code unless otherwise
specified in Article V of the General Appropriations Act in accordance
with §316.043 of the Texas Government Code, whether for an original
application, renewal, reciprocal or provisional license, registration or
security officer commission.

(b) Feescollected by the board are not refundable or transfer-
able.

() Payment of fees shall be made by licensed company check,
cashier’scheck, or money order or by an attorney on behalf of hisclient
paid on the attorney’ strust fund account. Should the company check be
returned for insufficient funds, the applicant must promptly make pay-
ment by cashier’scheck or money order. |f prompt payment isnot made
in this manner, the application will be abandoned as "incomplete." If
thelicense wasissued prior to natification of the insufficiency of funds,
and proper payment is not promptly made, revocation proceedings will
be initiated under §1702.361 of the Texas Occupations Code.

(d) Original fees shal not be prorated. The full license fee
shall accompany all applications for original license.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 2,
2007.

TRD-200705286

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER F. ADMINISTRATIVE
HEARINGS

37 TAC §35.92

The Texas Department of Public Safety proposes to amend
§35.92, concerning Administrative Hearings. Amendments to
the section are necessary in order to redact language rendered
redundant by Texas House Bill 2833, Acts 2007, 80th Legisla-
ture, Regular Session (amending Chapter 1702 of the Texas
Occupations Code).

Oscar Ybarra, Chief of Finance, has determined that for each
year of the first five-year period the rule is in effect, there will
be no fiscal implications for state or local government, or local
economies.

Mr. Ybarra has also determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with the section as proposed. There are no
anticipated economic costs to persons who are required to com-
ply with the section as proposed. There is no anticipated nega-
tive impact on local employment.

In addition, Mr. Ybarra has also determined that for each year
of the first five-year period the rule is in effect, the public benefit
anticipated as a result of enforcing the rule will be a clearer and
simplified set of administrative rules governing the Bureau’s ad-
ministration of Chapter 1702 of the Texas Occupations Code.

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to this rule. Accordingly, the de-
partment is not required to complete a takings impact assess-
ment regarding this rule.

Comments on the proposal are requested and may be sent to
Steve Moninger, Legal Staff, Regulatory Licensing Service-Pri-
vate Security Bureau, P.O. Box 4143, MSC-0242, Austin, Texas
78765-0242, (512) 424-5842.

The amendment is proposed pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department’s work; and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.

Texas Government Code, §411.004(3) and Texas Occupations
Code, 81702.061 are affected by this proposal.

§35.92. Service of Notice in Non-Rulemaking Proceedings.

[(@ Chapter 2001 of the Texas Government Code, Chapter
1702 of the Texas Occupations Code, and these rules govern notice
of any summary suspension, summary denial, imposition of penalty,
notice of a contested case hearing before the State Office of Adminis-
trative Hearings (SOAH) or orders of the board.]

(@ [(b)] All licensees, letters of authority, schools, permit
holders, letters of approval, letters of authorization, branch office
licenses, or similar entity including any applicants for any of the above
shall at al times maintain on file with the board their current mailing
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and principal place of business address. Notification to the board shall
be made in writing and received in the Austin office of the board
within 14 days of the date of the change of address.

(b) [{e)] All registrants, commissioned security officers, alarm
response runners, alarm salespersons, security officers, or any appli-
cants for any of the above shall at all times maintain on file with the
board their current residence address. Notification to the board shall be
made in writing and received in the Austin office of the board within
14 days of the date of the change of address.

© [H [Ihebea;dmaysewetheneneeefanysummarysus—
pension, summary denial, hearing, pre-hearing conference,
hearing before the beareL notice of a contested case hearing before
SOAH or orders of the board, by mailing the notice by certified or reg-
istered mail to the last known address on file with the board at the time
of the notice of those persons shown in subsection (b), by mailing the
notice by certified or registered mail to the last known residence ad-
dress on file with the board of those persons listed in subsection (c), or
otherwise delivering the notice to such person. Additionally, the board
will mail a copy of the notice of hearing by regular mail to any person
that was mailed a notice by certified or registered mail.] Service by
mail is complete upon deposit of the document enclosed in a postage
paid, properly addressed envelopein a U.S. Post Office or official de-
pository under the care and control of the U.S. Postal Service.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 2,
2007.

TRD-200705285

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 424-2135

L 4 L 4 L 4
37 TAC §35.94

The Texas Department of Public Safety proposes to amend
§35.94, concerning Administrative Hearings. Amendment to the
section is necessary in order to provide the authority for default
judgments required under the State Office of Administrative
Hearings’ administrative rule 1 TAC §155.55(d)(2).

Oscar Ybarra, Chief of Finance, has determined that for each
year of the first five-year period the rule is in effect, there will
be no fiscal implications for state or local government, or local
economies.

Mr. Ybarra has also determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with the section as proposed. There are no
anticipated economic costs to persons who are required to com-
ply with the section as proposed. There is no anticipated nega-
tive impact on local employment.

In addition, Mr. Ybarra has also determined that for each year
of the first five-year period the rule is in effect, the public benefit
anticipated as a result of enforcing the rule will be greater effi-
ciency and less cost associated with the Bureau’s administrative
hearings at the State Office of Administrative Hearings.

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to this rule. Accordingly, the de-
partment is not required to complete a takings impact assess-
ment regarding this rule.

Comments on the proposal are requested and may be sent to
Steve Moninger, Legal Staff, Regulatory Licensing Service-Pri-
vate Security Bureau, P.O. Box 4143, MSC-0242, Austin, Texas
78765-0242, (512) 424-5842.

The amendment is proposed pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department’s work; and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.

Texas Government Code, 8411.004(3) and Texas Occupations
Code, §1702.061 are affected by this proposal.

§35.94. Default Judgments.

Following adequate notice of a hearing on a contested case before the
State Office of Administrative Hearings, failure of the respondent to
appear at the time of hearing shall entitle the Bureau's staff to request
issuance of a default proposal for decision by the administrative law
judge. [In cases brought before SOAH, in the event that the respondent
is adjudged to be in violation of the Private Security Act or these rules,
the board hasthe authority to assess, in addition to the penalty imposed,
costs of the administrative hearing.]

This agency hereby certifies that the proposal has been reviewed

by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 2,
2007.

TRD-200705284

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 424-2135

¢ L 4 14

SUBCHAPTERK. LETTERSOFAUTHORITY
37 TAC §35.171

The Texas Department of Public Safety proposes to amend
§35.171, concerning Letters of Authority. Amendments to the
section are necessary in order to clarify the scope of its regula-
tions governing security departments of private businesses.

Oscar Ybarra, Chief of Finance, has determined that for each
year of the first five-year period the rule is in effect, there will
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be no fiscal implications for state or local government, or local
economies.

Mr. Ybarra has also determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with the section as proposed. There are no
anticipated economic costs to persons who are required to com-
ply with the section as proposed. There is no anticipated nega-
tive impact on local employment.

In addition, Mr. Ybarra has also determined that for each year
of the first five-year period the rule is in effect, the public benefit
anticipated as a result of enforcing the rule will be greater clarity
and less confusion related to the Bureau’s regulation of security
departments of private businesses.

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to this rule. Accordingly, the de-
partment is not required to complete a takings impact assess-
ment regarding this rule.

Comments on the proposal are requested and may be sent to
Steve Moninger, Legal Staff, Regulatory Licensing Service-Pri-
vate Security Bureau, P.O. Box 4143, MSC-0242, Austin, Texas
78765-0242, (512) 424-5842.

The amendment is proposed pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department's work; and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.

Texas Government Code, §411.004(3) and Texas Occupations
Code, §1702.061 are affected by this proposal.

§35.171. Requirements for Issuance of a Private Business Letter of
Authority.

(@ The security department of a private business, as defined
in §1702.182 of the Act, must obtain [that protects only the property
eﬂhatpmfatebusm@smayapplyferandapenappmvakreeehfe] a
letter of authority in order to employ a commissioned security officer
[for purposes of complying with §1702.223 of the Act].

(b) A security department of a private business shall not pro-
vide guard company servicesto athird party for contracted compensa
tion.

(c) A private business letter of authority shall:

[(1) be obtained by a private business entity that employs
commissioned or noncommissioned security officersto protect only its
own property;]
contact with the public while protecting only the property of the private
businessin compliance with the provisions of the Act and these rules;]

(1) [(3)] beissued anumber with each private business let-
ter of authority approved by the board and this number shall be used
on al applications submitted to the board;

(2) [(4)] bevaid for one year and shall be renewed upon
receipt of a board approved renewal application and the renewal fee;

(3) [(5)] be renewed during the calendar month preceding
the month of expiration;

(4) [(6)] qualify amanager who meets the requirements set
forthin 81702.113 and §1702.117 of the Act asthey pertain to asecurity
services contractor; and

(5) [(A] maintain on file with the board a certificate of
proof of insurance as prescribed in §1702.124 of the Act.

(d) Holdersof aletter of authority shall be subject to all rules
established under the Act unless specifically exempted by the director.

(e) A security department of a private business that employs
non-commissioned guards who satisfy the conditions of §1702.323(d)
of the Act must obtain aguard company license.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 2,
2007.

TRD-200705283

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 424-2135

1 4 1 4 ¢

SUBCHAPTER L. GENERAL REGISTRATION
REQUIREMENTS
37 TAC §35.181

The Texas Department of Public Safety proposes to amend
§35.181, concerning General Registration Requirements.
Amendments to the section are necessary in order to clarify
the limitations of registration with the Bureau, and to redact
language rendered redundant by Tex. H.B. 2833, Acts 2007,
80th Tex Leg., R.S. (amending Chapter 1702 of the Occupations
Code).

Oscar Ybarra, Chief of Finance, has determined that for each
year of the first five-year period the rule is in effect, there will
be no fiscal implications for state or local government, or local
economies.

Mr. Ybarra has also determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with the section as proposed. There are no
anticipated economic costs to persons who are required to com-
ply with the section as proposed. There is no anticipated nega-
tive impact on local employment.

In addition, Mr. Ybarra has also determined that for each year
of the first five-year period the rule is in effect, the public benefit
anticipated as a result of enforcing the rule will be greater clarity
and less confusion related to the Bureau’s registration of secu-
rity-related employees.
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The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to this rule. Accordingly, the de-
partment is not required to complete a takings impact assess-
ment regarding this rule.

Comments on the proposal are requested and may be sent to
Steve Moninger, Legal Staff, Regulatory Licensing Service-Pri-
vate Security Bureau, P.O. Box 4143, MSC-0242, Austin, Texas
78765-0242, (512) 424-5842.

The amendment is proposed pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department’s work; and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.

Texas Government Code, 8411.004(3) and Texas Occupations
Code, §1702.061 are affected by this proposal.

§35.181. Employment Requirements.

(@) A registrant or commissioned security officer of alicensed
company must meet the specifications defined by the Internal Revenue
Service as an "employee" or "contract laborer."

(b) A licenseeshall not make application for any person know-
ing that the conditions of that person’s employment do not conform to
subsection (&) of this section.

(c) Registrants may only perform regulated services for the
employer with whom they are registered. Registrants may not contract
to perform aregulated service without being licensed as acompany [In
the public interest and to ensure the good conduct of applicants for a
registration or a security officer commission, they shall meet the re-
quirements of §1702.113 of the Act].

(d) No licensee shall place on duty any employee who tests
positivefor any drug(s) or substance(s) until asuccessivetest indicates
no trace of the drug(s) or substance(s) for which thetestsare performed,
unless such medication is being taken under the direction of alicensed
physician.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 2,
2007.

TRD-200705281

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 424-2135

¢ ¢ ¢

37 TAC §35.182

The Texas Department of Public Safety proposes to amend
§35.182, concerning General Registration Requirements.
Amendment to the section is necessary in order to render con-
sistent the deadline related to the submission of new fingerprints
with the twelve (12) month grace period currently permitted for
renewals.

Oscar Ybarra, Chief of Finance, has determined that for each
year of the first five-year period the rule is in effect, there will
be no fiscal implications for state or local government, or local
economies.

Mr. Ybarra has also determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with the section as proposed. There are no
anticipated economic costs to persons who are required to com-
ply with the section as proposed. There is no anticipated nega-
tive impact on local employment.

In addition, Mr. Ybarra has also determined that for each year
of the first five-year period the rule is in effect, the public benefit
anticipated as a result of enforcing the rule will be greater unifor-
mity and consistency related to the requirements for renewal of
licenses.

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule” is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to this rule. Accordingly, the de-
partment is not required to complete a takings impact assess-
ment regarding this rule.

Comments on the proposal are requested and may be sent to
Steve Moninger, Legal Staff, Regulatory Licensing Service-Pri-
vate Security Bureau, P.O. Box 4143, MSC-0242, Austin, Texas
78765-0242, (512) 424-5842.

The amendment is proposed pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department’s work; and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.

Texas Government Code, 8411.004(3) and Texas Occupations
Code, §1702.061 are affected by this proposal.

§35.182. Fingerprints.

(@ Anapplicant for aregistration, security officer commission
or license under the provisions of this Act whose registration or board
license has been expired for a period of time less than twelve [six]
months is not required to submit new fingerprint cards when making
application.

(b) Notwithstanding 835.61 of this chapter (relating to Regis-
tration Deadline) alicensee shall obtain the fingerprints of an applicant
for aregistration or security officer commission prior to assigning the
applicant to duty.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 2,
2007.

TRD-200705282

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 424-2135

¢ ¢ ¢

SUBCHAPTER T. DELEGATION OF
AUTHORITY
37 TAC §35.301

The Texas Department of Public Safety proposes to amend
§35.301, concerning Delegation Of Authority. Amendment to
the section is necessary in order to add new paragraph (6) to
subsection (a) to clarify that the Bureau manager is authorized
to issue the investigative subpoenas described in §1702.367 of
the Occupations Code. In addition, the title of the rule is also
changed in order to clarify the purpose of the rule.

Oscar Ybarra, Chief of Finance, has determined that for each
year of the first five-year period the rule is in effect, there will
be no fiscal implications for state or local government, or local
economies.

Mr. Ybarra has also determined that there will be no adverse
economic effect on small businesses or micro-businesses re-
quired to comply with the section as proposed. There are no
anticipated economic costs to persons who are required to com-
ply with the section as proposed. There is no anticipated nega-
tive impact on local employment.

In addition, Mr. Ybarra has also determined that for each year
of the first five-year period the rule is in effect, the public benefit
anticipated as a result of enforcing the rule will be greater ad-
ministrative efficiency in the enforcement of Chapter 1702.

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

The department has determined that Chapter 2007 of the Gov-
ernment Code does not apply to this rule. Accordingly, the de-

partment is not required to complete a takings impact assess-
ment regarding this rule.

Comments on the proposal are requested and may be sent to
Steve Moninger, Legal Staff, Regulatory Licensing Service-Pri-
vate Security Bureau, P.O. Box 4143, MSC-0242, Austin, Texas
78765-0242, (512) 424-5842.

The amendment is proposed pursuant to Texas Government
Code, 8411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying
out the department’s work; and Texas Occupations Code,
§1702.061(b), which authorizes the department to adopt rules
to administer this chapter.

Texas Government Code, §411.004(3) and Texas Occupations
Code, 81702.061 are affected by this proposal.

§35.301. Delegation of Board Authority to Bureau Manager.

(@ The board has determined that good cause exists to dele-
gate to the manager:

(1) the authority to add new courses;

(2) the authority to change the curriculum of existing
COUrses,

(3) theauthority to add new examinations or to update ex-
isting examinations;

(4) theauthority to waive any rulein this Chapter if autho-
rized by statute;

(5) theauthority to conduct special projects; []
(6) theauthority to issue subpoenas pursuant to §1702.367.

(b) The manager may delegate the authority to, under his gen-
eral supervision, havethisprovision exercised by other bureau employ-
€es as appropriate.

(c) Any temporary waiver or change outlined above will be
reported to the board in a timely fashion.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 2,
2007.

TRD-200705280

Thomas A. Davis, Jr.

Director

Texas Department of Public Safety

Earliest possible date of adoption: December 16, 2007
For further information, please call: (512) 424-2135

1 4 1 4 ¢
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION
PART 2. TEXASETHICS COMMISSION

CHAPTER 18. GENERAL RULES
CONCERNING REPORTS
1TAC 8187

The Texas Ethics Commission adopts an amendment to §18.7,
regarding the deadline for reports filed electronically with the
commission. The amendment is adopted without changes to the
proposed text as published in the September 21, 2007, issue of
the Texas Register (32 TexReg 6461) and will not be republished.

Section 18.7 would require that the deadline for any report filed
electronically with the commission is midnight on the last day for
filing the report under the law requiring the filing of the report.
House Bill 2195, 80th Legislature, Regular Session.

No comments were received regarding the proposed rule during
the comment period.

The amendment to §18.7 is adopted under Government Code,
Chapter 571, 8571.062, which authorizes the commission to
adopt rules concerning the laws administered and enforced by
the commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,
2007.

TRD-200705208

Natalia Luna Ashley

General Counsel

Texas Ethics Commission

Effective date: November 18, 2007

Proposal publication date: September 21, 2007
For further information, please call: (512) 463-5800

¢ ¢ ¢

CHAPTER 20. REPORTING POLITICAL
CONTRIBUTIONS AND EXPENDITURES

The Texas Ethics Commission adopts the repeal of §820.25,
20.27, and 20.31, the amendments to §820.1, 20.19, 20.21,
20.62, 20.65, 20.211, 20.213, 20.215, 20.217, 20.221, 20.223,
20.305, 20.307, 20.317, 20.323, 20.325, 20.327, 20.329,
20.333, 20.335, 20.417, 20.423, 20.425, 20.427, 20.429,
20.431, and 20.437, and new 820.20. The rules are adopted
without changes to the proposed text as published in the

September 21, 2007, issue of the Texas Register (32 TexReg
6461) and will not be republished.

The amendment to §20.1(17) provides "special pre-election re-
port" as a shorthand term for "special report near election" which
are required to be filed under Title 15 of the Election Code and
this chapter. House Bill 350, 79th Legislature, Regular Session,
changed the name of "telegram report" to "special report near
election.”

The amendments to §20.19 and §20.21 changes the name of
the report from "telegram report” to "special pre-election report.”
House Bill 350, 79th Legislature, Regular Session, changed the
name of "telegram report" to "special report near election" and
would also make clean-up changes to these rules.

The repeal of §20.25 and §20.27 repeals rules relating to filing
requirements. Section 20.25 is unnecessary because it provides
no guidance or clarification. Section 20.27 is unnecessary be-
cause it was superceded by §254.038 and §254.039 of the Elec-
tion Code.

The repeal of §20.31 repeals a rule relating to the use of political
contributions for contributions to speaker candidates. This rule
is unnecessary because it was superceded by §302.0191 of the
Government Code.

The amendment to §20.62(a) increases the reporting threshold
from $500 to $5,000. The increase would allow for more filers
to qualify for the simplified reporting method while still limiting its
application. The simplified method for reporting reimbursements
is under subsection (a). Currently, a filer may report pursuant to
that subsection if (1) the amount of the reimbursements in a re-
porting period to a staff member do not exceed $500, and (2) the
entire amount is reimbursed in the reporting period. The amend-
ment to §20.62(b) clarifies that a filer may report as a loan the
aggregate amount of the expenditures made by a staff member
instead of itemizing each expenditure as a loan.

The amendments to 8820.65, 20.211, 20.217, 20.317, 20.323,
20.329, 20.417, 20.423, and 20.429 changes the name of the
report from "telegram report" to "special pre-election report.”
House Bill 350, 79th Legislature, Regular Session, changed
the name of "telegram report" to "special report near election.”
By rule, the commission has adopted as a shorthand name for
this report the term "special pre-election report." See Ethics
Commission Rule §20.1(17).

The amendments to §§20.213, 20.215, 20.325, 20.327, 20.425,
and 20.427 changes the name of the report from "telegram re-
port" to "special pre-election report." House Bill 350, 79th Legis-
lature, Regular Session, changed the name of "telegram report"
to "special report near election." By rule, the commission has
adopted as a shorthand name for this report the term "special
pre-election report." See Ethics Commission Rule §20.1(17).
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The amendments also require that reports due 30-days and 8-
days before an election, including a report due 8 days before
a runoff election, be received by the filing authority by the due
date. This reflects the statutory changes made by House Bill
1381, 80th Legislature, Regular Session.

The amendments to §820.221, 20.223, 20.333, and 20.335
changes the name of the report from "telegram report" to "special
pre-election report." House Bill 350, 79th Legislature, Regular
Session, changed the name of "telegram report" to "special
report near election." By rule, the commission has adopted as
a shorthand name for this report the term "special pre-election
report.” See Ethics Commission Rule §20.1(17). The amend-
ments also reflect statutory changes made to §254.038 of the
Election Code.

The amendments to §20.305 and §20.307 reflect statutory
changes made to §252.0031 of the Election Code.

The amendment to §20.431 requires that certain reports filed by
a general-purpose committee filing monthly must be received by
the filing authority by the due date. This reflects the statutory
changes made by House Bill 1381, 80th Legislature, Regular
Session.

The amendment to §20.437 changes the name of the report
from "telegram report" to "special pre-election report.” House Bill
350, 79th Legislature, Regular Session, changed the name of
"telegram report" to "special report near election.” By rule, the
commission has adopted as a shorthand name for this report
the term "special pre-election report." See Ethics Commission
Rule §20.1(17). The amendment also reflects statutory changes
made to §254.039 of the Election Code.

The new §20.20 provides the filing deadline for any report filed
electronically with the Ethics Commission. House Bill 2195, 80th
Legislature, Regular Session, requires the commission to adopt
such a rule. The rule clarifies Senate Bill 64, 80th Legislature,
Regular Session, which provides a different filing deadline for
certain reports filed electronically.

No comments were received regarding the rules during the com-
ment period.

SUBCHAPTER A. GENERAL RULES
1 TAC 8§820.1, 20.19 - 20.21

The amendments to §§20.1, 20.19, 20.21, and new §20.20
are adopted under Government Code, Chapter 571, §571.062,
which authorizes the commission to adopt rules concerning the
laws administered and enforced by the commission.

Filed with the Office of the Secretary of State on October 29,
2007.

TRD-200705210

Natalia Luna Ashley

General Counsel

Texas Ethics Commission

Effective date: November 18, 2007

Proposal publication date: September 21, 2007
For further information, please call: (512) 463-5800

¢ ¢ ¢
1 TAC §820.25, 20.27, 20.31

The repeal of §820.25, 20.27, and 20.31 is adopted under Gov-
ernment Code, Chapter 571, §571.062, which authorizes the
commission to adopt rules concerning the laws administered and
enforced by the commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,
2007.

TRD-200705209

Natalia Luna Ashley

General Counsel

Texas Ethics Commission

Effective date: November 18, 2007

Proposal publication date: September 21, 2007
For further information, please call: (512) 463-5800

¢ ¢ ¢

SUBCHAPTER B. GENERAL REPORTING
RULES
1 TAC §20.62, §20.65

The amendments to §20.62 and §20.65 are adopted under Gov-
ernment Code, Chapter 571, §571.062, which authorizes the
commission to adopt rules concerning the laws administered and
enforced by the commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,
2007.

TRD-200705212

Natalia Luna Ashley

General Counsel

Texas Ethics Commission

Effective date: November 18, 2007

Proposal publication date: September 21, 2007
For further information, please call: (512) 463-5800

¢ L 4 14

SUBCHAPTER C. REPORTING REQUIRE-
MENTS FOR A CANDIDATE

1 TAC §820.211, 20.213, 20.215, 20.217, 20.221, 20.223

The amendments to §820.211, 20.213, 20.215, 20.217, 20.221,
and 20.223 are adopted under Government Code, Chapter 571,
8§571.062, which authorizes the commission to adopt rules con-
cerning the laws administered and enforced by the commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,
2007.

TRD-200705213
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Natalia Luna Ashley

General Counsel

Texas Ethics Commission

Effective date: November 18, 2007

Proposal publication date: September 21, 2007
For further information, please call: (512) 463-5800

1 4 1 4 1 4

SUBCHAPTER E. REPORTS BY A
SPECIFIC-PURPOSE COMMITTEE

1 TAC 8820.305, 20.307, 20.317, 20.323, 20.325, 20.327,
20.329, 20.333, 20.335

The amendments to §§20.305, 20.307, 20.317, 20.323, 20.325,
20.327, 20.329, 20.333, and 20.335 are adopted under Govern-
ment Code, Chapter 571, §571.062, which authorizes the com-
mission to adopt rules concerning the laws administered and en-
forced by the commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,
2007.

TRD-200705214

Natalia Luna Ashley

General Counsel

Texas Ethics Commission

Effective date: November 18, 2007

Proposal publication date: September 21, 2007
For further information, please call: (512) 463-5800

1 4 1 4 1 4

SUBCHAPTER F. REPORTING RE-
QUIREMENT FOR A GENERAL-PURPOSE
COMMITTEE

1 TAC 8820.417, 20.423, 20.425, 20.427, 20.429, 20.431,
20.437

The amendments to §820.417, 20.423, 20.425, 20.427, 20.429,
20.431, and 20.437 are adopted under Government Code,
Chapter 571, 8571.062, which authorizes the commission to
adopt rules concerning the laws administered and enforced by
the commission.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 29,
2007.

TRD-200705215

Natalia Luna Ashley

General Counsel

Texas Ethics Commission

Effective date: November 18, 2007

Proposal publication date: September 21, 2007
For further information, please call: (512) 463-5800

¢ ¢ ¢
TITLE 4. AGRICULTURE

PART 3. TEXASFEED AND FERTIL-
IZER CONTROL SERVICE/OFFICE OF
THE TEXAS STATE CHEMIST

CHAPTER 61. COMMERCIAL FEED RULES
SUBCHAPTER C. LABELING

4 TAC 8§61.22

The Texas Feed and Fertilizer Control Service/Office of the
Texas State Chemist adopts amendments to 4 TAC 861.22(5),
concerning feed ingredients without changes to the proposed
text as published in the September 28, 2007, issue of the Texas
Register (32 TexReg 6707) and will not be republished.

The adopted amendments delete 861.22(5)(E), because it
conflicts with 861.22(5)(A) which states that all ingredients shall
be listed. The remaining subparagraphs have been relettered.
Also, a reference in paragraph (5)(A) has been changed from
subparagraph (I) to subparagraph (H).

The adoption also deletes §61.22(9)(F)(iii), because the Code of
Federal Regulations (CFRs) has changed the indications for use
to "increased rate of gain." The current rule is outdated.

Due to the adopted amendments, the Office of the Texas State
Chemist actions will not change and inconsistencies to the rule
have been removed.

No comments on the proposed amendments were received.

The amendments are adopted under the Texas Agriculture
Code Chapter 141, Subchapter A, 8141.004 and Subchapter
C, 8141.051, which provides Texas Feed and Fertilizer Control
Service with the authority to promulgate rules relating to the
distribution of commercial feeds.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705238
Dr. Tim Herrman
State Chemist and Director

Texas Feed and Fertilizer Control Service/Office of the Texas State
Chemist

Effective date: November 19, 2007
Proposal publication date: September 28, 2007
For further information, please call: (979) 845-1121

1 4 1 4 ¢

SUBCHAPTER H. ADULTERANTS
4 TAC 861.61

The Texas Feed and Fertilizer Control Service/Office of the
Texas State Chemist adopts amendments to 4 TAC 861.61(b),
concerning poisonous or deleterious substances without
changes to the proposed text as published in the September
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28, 2007, issue of the Texas Register (32 TexReg 6708) and
will not be republished.

The adoption is to delete subsection (b) because it conflicts with
§61.22(9)(C)(ii) and also with AAFCO (Association of American
Feed Control Officials). The remaining subsections will be relet-
tered.

Due to the adopted amendments, the Office of the Texas State
Chemist action will not change and inconsistencies in the rule
have been removed.

No comments on the proposed amendments were received.

The amendments are adopted under the Texas Agriculture Code
§141.004 which provides Texas Feed and Fertilizer Control Ser-
vice/Office of the Texas State Chemist with the authority to pro-
mulgate rules relating to the distribution of commercial feeds.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 30,
2007.

TRD-200705239

Dr. Tim Herrman

State Chemist and Director

Texas Feed and Fertilizer Control Service/Office of the Texas State
Chemist

Effective date: November 19, 2007

Proposal publication date: September 28, 2007

For further information, please call: (979) 845-1121

14 14 14
TITLE 10. COMMUNITY DEVELOPMENT

PART 7. TEXAS RESIDENTIAL
CONSTRUCTION COMMISSION

CHAPTER 303. REGISTRATION
SUBCHAPTER A. REGISTRATION OF
BUILDERS

10 TAC §8303.1, 303.5, 303.9, 303.13

The Texas Residential Construction Commission (the "commis-
sion") adopts amendments to Title 10, Part 7, Chapter 303, Sub-
chapter A, §8303.1, 303.5, 303.9, and 303.13, relating to the
registration of builders in the State of Texas as provided for in
Title 16, Property Code with changes to the proposed text as
published in August 24, 2007, issue of the Texas Register (32
TexReg 5255). The amendments are adopted to clarify the rules
and incorporate recent legislative amendments to the agency
statute into its rules. In addition, the amendments are adopted
as part of an agency rule review plan pursuant to Government
Code §2001.039.

Section 303.1, relating to the registration process, expands the
information needed on an application due to the amended def-
inition of a builder or remodeler. Section 303.5, relating to reg-
istration of builders and remodelers, expands reporting require-
ments and adds subsidiaries to the information which must be
reported on an application. Section 303.9, relating to registration

eligibility requirements, requires an individual registration appli-
cant who is a lawfully admitted alien to demonstrate that his or
her admission status permits the individual to work in the United
States; requires business entities to report judgments, liens and
payment plans in default; and requires a change of agent to be
reported with in 30 days of disqualification of a designated agent.
Section 303.13, relating to a designated address, permits a reg-
istrant to use a post office box for receipt of mail only.

The commission received comments from Ned Munoz, on behalf
of the Texas Association of Builders (hereinafter "TAB"), on the
proposed amendments to §303.5 and §303.9. TAB expressed
concern that use of the term "financial" without further description
as it relates to a background check may be interpreted to include
inspection of private financial books and records, which TAB as-
serts is beyond the scope and purpose of the commission. With-
outaddressing whether access to a registered builder’s non-pub-
lic financial records are within the scope and purpose of the com-
mission, the commission agrees that TAB’s suggestion of modi-
fying the term "financial" with the term "public" because it better
expresses the commission’s intent with regard to this amend-
ment. Therefore, throughout the adopted section on builder reg-
istration, the commission has made clear that it will conduct a
review of public financial information when evaluating an appli-
cation for registration or renewal of registration.

TAB also commented on the amendment to §303.9 as it relates
to proof that a lawfully admitted alien is permitted to work in
the United States. TAB correctly noted that all lawfully admit-
ted aliens who are permitted to work in the United States may
not also hold a "work visa." Accordingly, the commission has
revised the section to refer to lawfully admitted aliens "whose
status of admission permits them to work in the United States."
In addition, TAB observed that all general partnerships are not
created with documentary formalities; thus, such partnerships,
while legitimate, will not have documentary evidence filed with
the Secretary of State. The point is well-taken. The commission
adopted TAB’s suggestion and modified 8§303.9 accordingly.

All comments regarding these rules, including any not specifi-
cally referenced herein, were fully considered by the commis-
sion. The commission has made other minor modifications to
the rule texts for the purpose of clarifying its intent and improv-
ing style and readability.

The amended rules are adopted to implement new legislation
enacted during the 80th Legislative Session, Regular Session,
House Bill 1038, effective September 1, 2007, including Title 16,
Property Code. Section 408.001 of the Property Code provides
general authority for the commission to adopt rules necessary
for the implementation of Title 16, Property Code. Property Code
Chapter 416 provides for the registration of builders and remod-
elers who operate in the state of Texas.

The statutory provisions affected by this adoption are those set
forth in the Title 16, Property Code Chapter 416, and House Bill
1038, 80th Legislature, Regular Session. No other statutes, ar-
ticles, or codes are affected by this adoption.

§303.1. Registration Process.

(@ In order to conduct business as a builder in the state of
Texas, al persons must register with the commission before acting asa
builder or remodeler by submitting a Builder/Remodeler Registration
Form. A person must submit a completed registration form and filing
feefor issuance of acertificate of registration in the name of each entity
under which the applicant intendsto operate asabuilder or remodeler in
this state. The commission shall issue a certificate of registration to an
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applicant who meetstheeligibility requirementsfor builder registration
within fifteen (15) days of receipt of the completed application and
required fee.

(b) A person who submits aregistration form as anew builder
must also submit a Builder/Remodeler Affidavit form attesting to
whether or not the person has operated as a builder or remodeler in the
state of Texas since March 31, 2004.

(c) If aperson submits a registration form as a new builder,
and operated as a builder without proper registration, the commission
may undertake one or more of the following actions asit determinesis
appropriate:

(1) requirethe payment of alate fee in addition to the reg-
istration fee;

(2) undertake adisciplinary action and impose an adminis-
trative penalty;

(3) deny the application; or

(4) institute proceedingsseekinginjunctiverelief or acease
and desist order.

(d) If anincomplete application is submitted, the commission
will provide the applicant an opportunity to submit complete informa-
tion. If the applicant fails to submit a completed application within
fifteen (15) days of the date of notice of a deficiency, the application
will be denied and all fees paid will be forfeited.

() A denia under this section is final within 30 days unless
the applicant files a request for a hearing before the expiration of the
30th day.

§303.5. Registration of Builders/Remodelers.

(@ A builder or remodeler must identify on the application the
legal name and form of business under which the applicant operates,
any assumed names under which it is doing business (dba), and the
physical address of the primary office location for each entity.

(b) If the applicant has registered assumed names or other
business entities with the Secretary of State's office, the applicant
must also submit documentation verifying each name registered with
Secretary of State and a copy of the Certificate of Assumed Business
Name.

() The applicant must identify and provide ownership infor-
mation on any affiliates and subsidiaries:

(1) that have applied previously for registration with the
commission;

(2) that have had an application submitted to the commis-
sion withdrawn; denied, revoked, suspended; or

(3) that have alowed a certificate of registration with the
commission to expire for non-payment of renewal fees.

(d) A completed application for registration must include a
request for sufficient information from the applicant for the commis-
sion to conduct apublic financial information and criminal background
check to determine the applicant’s eligibility for registration under the
Act.

(e) Theapplicant must disclose on the application for registra-
tion:

(1) whether the applicant has entered a plea of guilty, in-
cluding accepting deferred adjudication, or nolo contendere (no con-
test) to any felony charge, or to any misdemeanor charge when the
charge was for a crime involving moral turpitude; or

(2) whether the applicant has been convicted of any felony
charge or of any misdemeanor chargefor acrimeinvolving moral turpi-
tude and that the time for appeal of the conviction has elapsed or that
the conviction was affirmed on appeal .

(f) Inreviewing an application to determine if an applicant is
eligible for registration under this subchapter, the commission shall
consider, among cther things, whether the applicant hasacriminal his-
tory and if so:

(1) the nature and seriousness of any crimes to which the
applicant has pled guilty or pled no contest, or for which the applicant
has a prior conviction or convictions, including whether such a crime
involves moral turpitude;

(2) theextent to which acting as aregistered builder might
offer the applicant an opportunity to engage in further criminal activity
of asame or similar nature as that for which the applicant has a prior
conviction;

(3) the extent and nature of the applicant’s past criminal
activity;

(4) the age of the gpplicant when any criminal activity dis-
covered occurred;

(5) the remoteness in time between the submission of the
application and the date of the applicant’s last criminal conviction;

(6) the applicant’s overall work history in relation to the
dates of any criminal convictions;

(7) evidence of the applicant’s successful rehabilitation ef-
forts while incarcerated or after release, including but not limited to,
restitution to the victim, completion of probationary requirements and
completion of community service; and

(8) other evidence of the applicant’s eigibility to serve as
aregistered builder, as requested by the commission.

(9) Thecommissionwill conduct a background check of pub-
lic financial information and a criminal background check of each des-
ignated agent and may conduct a public financia and criminal back-
ground check on any other person responsiblefor the registration if the
commission determines it necessary to further the purposes of the Act.

(h) Any information obtained from an applicant as aresult of
the criminal background check that is not a public record at the time
the commission obtains the information is deemed confidential. The
commission may not release or otherwise disclose the confidential in-
formation except pursuant to acourt order, subpoenaor with thewritten
consent of the applicant.

(i) For purposes of this section, an applicant who has received
a deferred adjudication for any felony charge or for any misdemeanor
charge for a crime involving moral turpitude shall disclose that charge
on the application for registration, regardless of whether the applicant
has completed the conditions of the order of deferred adjudication.

() Anindividua must respond completely and truthfully re-
garding criminal history and public financial information, and disclo-
sure of ownership information on all business entities registered with
the commission. Failure to respond completely and truthfully will be
considered evidence that the applicant is not honest and trustworthy
and does not have integrity, which may result in denia of the applica-
tion.

(k) An applicant must respond timely to any commission re-
quest for information in reviewing the completed application in order
to complete the application process.
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(I) Failureto respond truthfully and completely to requests for
information to process a completed application may result in the denial
of the application.

8303.9. Eligibility Requirements.
(@) Atthetimethe application for registration is filed with the
commission:

(1) Individua applicants must be at least 18 years of age
and acitizen of the United States or alawfully admitted alien on atem-
porary visawhose status of admission permitstheindividual towork in
the United States and must demonstrate to the satisfaction of the com-
mission that the applicant is honest, trustworthy and has integrity.

(2) Individuaswho apply asthe designated agents of acor-
poration, limited liability company, partnership, limited partnership,
limited liability partnership or other entity must be at least 18 years
age and citizen of the United States or a lawfully admitted alien on
atemporary visa whose status of admission permits the individua to
work in the United States and must demonstrate to the satisfaction of
the commission that the individual is honest, trustworthy and has in-
tegrity.

(3) A corporation, limited liability company, partnership,
limited partnership, limited liability partnership or other entity must,
if applicable, file documentation verifying that it is properly registered
and in good standing with the Secretary of State and must demonstrate
to the satisfaction of the commission that the entity has acted honestly,
with trustworthiness and with integrity in its business dealings.

(b) The commission may consider aregistered builder’s com-
plaint history, history of homeowner-filed requests for participation in
the SIRP, compliance with state and federa law, compliance with the
commission rules and requests for information, history of unsatisfied
judgmentsand unpaid arbitration awards, history of bankruptcies, com-
pliance history with the Secretary of State regulations and payment of
taxes, and history of use of corporate and partnership structures as a
meansto avoid liability, and outstanding judgments, liens and payment
plansin default in evaluating whether an applicant is honest, trustwor-
thy and has integrity.

(c) If theindividual applicant is alawfully admitted alien on
atemporary visa whose status of admission permits the individua to
work in the United States, the applicant must also submit a copy of
documentation that verifies that status.

(d) Throughout the period of active registration, a designated
agent must remain eligibleto represent the company. Within 30 days of
any change to the material information provided on the original appli-
cation for builder registration, the designated agent must submit acom-
mission aninformation update using acommission prescribed formand
pay any fees required. If a designated agent becomes indligible, an
application to replace the designated agent with an eligible individual
must be provided.

(e) Failure to comply with this section may result in disci-
plinary action, including the revocation or suspension of a certificate
of registration.

§303.13. Designated Address.

(@) Eachhbuilder or remodeler shall designatein the application
for registration a fixed physical addresslocated in this state to serve as
its principa place of business, which will be printed on the certificate
of registration.

(b) Each designated agent shall provide in the application for
registration afixed physical addressin Texas.

() The commission will use the fixed physical address pro-
vided asthe mailing address for the registered builder unless the regis-

trant elects to utilize a Post Office Box address in lieu of the physical
address for the receipt of mail only. A designated agent may submit a
Post Office Box asamailing addressin addition to the physical address
provided pursuant to subsection (b) of this section.

(d) If the builder or remodeler moves from the physical ad-
dress designated on its certificate of registration or changes its Post
Office mailing address, the registrant shall submit a change of infor-
mation form and the required fee not later than thirty (30) days from
the date of the address change.

(e) Eachdesignated agent shall submit achange of information
form and any required fee not later than thirty (30) days from the date
the designated agent moves from the physical address provided on its
application or changes its mailing address.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705321

Susan K. Durso

General Counsel

Texas Residential Construction Commission
Effective date: November 25, 2007

Proposal publication date: August 24, 2007

For further information, please call: (512) 463-2886

14 14 ¢
TITLE 22. EXAMINING BOARDS

PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 295. PHARMACISTS
22 TAC §295.8

The Texas State Board of Pharmacy adopts amendments to
§295.8, concerning Continuing Education Requirements. The
amendments are adopted, without changes, to the proposed
text as published in the September 14, 2007, issue of the Texas
Register (32 TexReg 6242).

The amendments allow a pharmacist to obtain continuing educa-
tion credit for taking and successfully passing the initial Geriatric
Pharmacy Practice certification examination administered by the
Commission for Certification in Geriatric Pharmacy.

No comments were received regarding the proposal.

The amendments are adopted under §8551.002, 554.051, and
559.052 of the Texas Pharmacy Act (Chapters 551 - 566 and 568
- 569, Texas Occupations Code). The Board interprets §551.002
as authorizing the agency to protect the public through the ef-
fective control and regulation of the practice of pharmacy. The
Board interprets §554.051(a) as authorizing the agency to adopt
rules for the proper administration and enforcement of the Act.
The Board interprets §559.052 as authorizing the Board to adopt
rules regarding the approval of providers of continuing educa-
tion.

The statutes affected by the amendments: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 1,
2007.

TRD-200705274

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: November 21, 2007

Proposal publication date: September 14, 2007
For further information, please call: (512) 305-8028

¢ ¢ ¢

PART 24. TEXAS BOARD OF
VETERINARY MEDICAL EXAMINERS

CHAPTER 573. RULES OF PROFESSIONAL
CONDUCT

SUBCHAPTER G. OTHER PROVISIONS

22 TAC 8§573.72

The Texas Board of Veterinary Medical Examiners ("Board")
adopts amendments to §573.72, concerning Animal Reproduc-
tion, without changes to the proposed text as published in the
July 13, 2007, issue of the Texas Register (32 TexReg 4326)
and will not be republished.

The Board, through its rules and policies, interprets many
activities to constitute the "practice of veterinary medicine" as
the phrase is generally defined in the Veterinary Licensing Act,
Texas Occupations Code, §801.002, in order to protect the
public. Section 573.72 currently interprets the practice of vet-
erinary medicine as it applies to animal reproduction, especially
the practice of embryo transplantation. The Board is aware
that in certain circumstances "breeding soundness examina-
tions" or elements of such examinations may have been done
by non-veterinarians. The Board, through the amendments,
seeks to clarify that the assessment of an animal’s potential
for reproduction involves many traditional activities of veteri-
nary medicine, including palpation, examination of blood and
semen samples, ultrasonography, and related activities. When
breeding soundness is a condition of a sale of an animal, only
a veterinarian may issue a certificate of veterinary inspection
attesting to the physical condition and/or soundness of an
animal. Thus, a breeding soundness examination should be
considered within the scope and function of veterinary medicine
and must be conducted only by a veterinarian.

The Board received several written comments regarding the
amended section, all of which were in support of the amend-
ments, as published.

The amendments are adopted under the authority of
8§801.151(a) of the Texas Occupations Code that gives the
Board authority to adopt rules necessary to administer the
Veterinary Licensing Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705301

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Effective date: November 25, 2007

Proposal publication date: July 13, 2007

For further information, please call: (512) 305-7563

1 4 1 4 ¢

CHAPTER 575. PRACTICE AND PROCEDURE
22 TAC 8575.27

The Texas Board of Veterinary Medical Examiners ("Board")
adopts amendments to 8575.27, concerning Complaints--Re-
ceipt, Investigation and Disposition, with changes to the
proposed text as published in the July 13, 2007, issue of the
Texas Register (32 TexReg 4326). The text of the rule will
be republished. In subsection (h) a minor change has been
made. The reference to the "Texas Building and Procurement
Commission" has been changed to the "Comptroller of Public
Accounts."

The amendments spell out Board procedures in investigating
complaints that are currently being followed. For example,
one amendment specifies that a licensee must respond to a
complaint within 21 days of receipt of the complaint from the
Board. Another amendment states that in addition to contacting
the complainant during an investigation, the investigator may
contact other persons that may be involved in the case, such
as second opinion veterinarians. Other changes are for clari-
fication of current procedures. The name of a committee that
hears complaints at an informal conference is changed from
a "conference committee" to an "enforcement committee," to
reflect the Board’s common designation of that committee.

The Board received written comments regarding the amended
section.

Comment 1. Two commenters commented that instead of a
twenty-one (21) day deadline for a licensee to respond to a com-
plaint, it should be a thirty (30) day deadline.

Agency Response: The Board appreciates the comment, but re-
spectfully disagrees with the statement. The Board selected the
proposed response time after a review of other agency response
times and selected the average time used by those agencies.
The Board selected the shorter time to more efficiently handle
complaints filed with the Board and meet internal performance
measures for resolving complaints.

Comment 2. One commenter commented that it is the respon-
sibility of the board to make rulings in regards to disciplinary ac-
tions and that they do not believe that third party opinions or de-
cisions should be necessary as part of disciplinary actions.

Agency Response: The Board appreciates the comment, but
respectfully disagrees. The Board has concluded that in some
circumstances it is often necessary to have the input of third party
opinions to further expand the knowledge of the Board or bring
special expertise to a particular disciplinary action.

The Board received several comments in support of the amend-
ments, as published.
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The amendments are adopted under the authority of
§801.151(a) of the Texas Occupations Code which gives the
Board authority to adopt rules necessary to administer the
Veterinary Licensing Act.

§575.27. Complaints--Receipt, Investigation and Disposition.
(@ Complaints against licensees.

(1) All complaints filed by the public against board li-
censees must be in writing on a complaint form provided by the board
and signed by the complainant. If a complaint is transmitted to the
board orally or by means other than in writing and the complaint
aleges facts showing a continuing or imminent threat to the public
welfare, the requirement of a written complaint may be waived until
later in the investigative process.

(2) Complaintsby the board’s enforcement section shall be
initiated by the opening of a complaint file.

(3) The board shall maintain a log of complainants to
whom the board sends a complaint form.

(4) Anonymous written complaints will not be investi-
gated, but will be logged and filed for information purposes only.

(5) The board shall utilize violation code numbers to dis-
tinguish between categories of complaints.

(b) Complaintsagainst non-licensees. Complaintsagainst per-
sonsalleged to be practicing veterinary medicinewithout alicense may
be investigated and resolved informally by the executive director with
the consent of the non-licensee, or the Board may utilize formal cease
and desist procedures specified in 8801.508, Occupations Code. Com-
plaints not resolved by the executive director may be referred to alocal
prosecutor or the attorney genera for legal action.

(c) Investigation of complaints.

(1) Thepolicy of theboard isthat the investigation of com-
plaints shall be the primary concern of the board’s enforcement pro-
gram, and shall take precedence over dl other elements of the enforce-
ment program, including compliance inspections.

(2) Theboard shall investigate complaints based on thefol-
lowing allegations, in order of priority:

(A) acts or omissions, including those related to sub-
stance abuse, that may constitute a continuing and imminent threat to
the public welfare;

(B) acts or omissions of a licensee that resulted in the
death of an animal;

(C) actsor omissionsof alicenseethat contributed to or
did not correct theillness, injury or suffering of an animal; and

(D) all other act and omissions that do not fall within
categories (A) - (C) of this paragraph.

(3) Upon receipt of a complaint, a letter of acknowledg-
ment will be promptly mailed to the complainant.

(4) Complaints will be reviewed every thirty (30) days to
determine the status of the complaint. Parties to a complaint will be
informed on the status of acomplaint at approximately 45 day intervals.

(5) Upon receipt of a complaint, the director of enforce-
ment will review it and may interview the complainant to develop ad-
ditional information. If the director of enforcement concludes that the
complaint resulted from amisunderstanding, is outside the jurisdiction
of the board, or iswithout merit, the director of enforcement shall rec-
ommend through the general counsel to the executive director that the
investigation not be initiated. If the executive director concurswith the

recommendation, the complainant will be so notified. If the executive
director does not concur with the recommendations, the investigation
will proceed.

(6) The director of enforcement will assign an investiga-
tor to the complaint, and the investigator will send a request for pa-
tient records to the licensee. Once the investigator receives the patient
records, the investigator will send a copy of the complaint to the li-
censee, along with arequest that the licensee respond to the complaint
in writing within 21 days of receipt of the complaint.

(7) After the licensee’'s response to the complaint is
received, further investigation may be necessary to corroborate the
information provided by the complainant and the licensee. During the
investigation, the investigator shall contact the complainant. Other
persons, such as second opinion or consulting veterinarians, may be
contacted. The investigator may reguest additional medical opinions,
supporting documents, and interviews with other witnesses.

(8) Upon the completion of an investigation, the investiga-
tor shall prepare areport of investigation (ROI) for review by the direc-
tor of enforcement, who in turn shall present the ROI to the executive
director along with a conclusion asto the probability that aviolation(s)
exists.

(A) If the executive director determines from the ROI
that the probability of a violation involving medical judgment or prac-
tice exists, the director of enforcement shall forward a copy of the ROI
and complaint file to the board secretary and another board member
(the "veterinarian members"') who will determine whether or not the
complaint should be closed, further investigation iswarranted, or if the
licensee should be invited to respond to the complaint at an informal
conference at the board offices.

(B) If the probable violation does not involve medical
judgment or practice (example: administrative matters such as continu-
ing education and federal and state controlled substances certificates),
the executive director shall forward the complaint file to a commit-
tee of the executive director, director of enforcement, the investiga-
tor assigned to the complaint, and general counsel (the "staff commit-
tee"), which shall determine whether or not the complaint should be
dismissed, investigated further, or settled.

(C) If the veterinarian members determine that aviola
tion has not occurred, the executive director or director of enforcement
shall notify the complainant and licensee in writing of the conclusion
and that the complaint is dismissed.

(D) If the veterinarian members conclude that a proba-
ble violation(s) exists, the executive director shal invite the licensee
and complainant, in writing, to an informal conference to discuss the
complaint made against the licensee. If the veterinarian members can-
not agree to dismiss or refer the complaint to an informal conference,
the complaint will be automatically referred to an informal conference.
The letter invitation to the licensee must include a list of the specific
allegations of the complaint.

(E) A complaint considered by the staff committee shall
be referred to an informal conference if:

(i) thestaff committee determinesthat the complaint
should not be dismissed or settled;

(ii) the staff committeeis unable to reach an agreed
settlement; or

(iii) thelicensee who is the subject of the complaint
requests that the complaint be referred to an informal conference.

(d) Informal conferences
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(1) Theinformal conference is the last stage in the inves-
tigation of a complaint. The licensee has the right to waive his or her
attendance at the conference. Thelicensee may be represented by coun-
sel.

(2) The board may be represented at the informal confer-
ence by an enforcement committee of the executive director, the vet-
erinarian membersand apublic member of theboard, thedirector of en-
forcement, the investigator assigned to the complaint, and the board’s
general counsel. The complainant and the licensee and the licensee's
legal counsel may attend the conference. Any other attendees are al-
lowed at the discretion of the executive director. The executive director
or the director of enforcement shall conduct the conference.

(3) Subject to the discretion of the executive director, the
following procedure will be followed at the informal conference. The
executive director shall explain the purpose of the conference and the
rights of the participants, lead the discussion of the alegations of the
complaint, and explain the possible courses of action at the conclusion
of the conference. The licensee will be asked to respond to the allega-
tions. The complainant will be allowed to make comments relevant to
theallegations. Comments of the licensee and complainant must be ad-
dressed to the person conducting the conference and not to each other.
Intheinterest of maintaining decorum, thelicensee or complainant may
be asked to leave the room while the other is talking with the commit-
tee. The enforcement committee members may ask questions of the li-
censee and complainant in order to fully develop the complaint record.

(4) At the conclusion of the informal conference, the en-
forcement committee shall determineif aviolation has occurred. If the
enforcement committee determines that a violation has not occurred,
the enforcement committee will dismiss the complaint, and will advise
all parties of the decision and the reasons why the complaint was dis-
missed.

(5) If the enforcement committee determines that a viola-
tion has occurred and that disciplinary action is warranted, the execu-
tive director will advise the licensee of the alleged violations and offer
thelicensee asettlement in theform of an agreed order that specifiesthe
disciplinary action and monetary penalty. With the agreement of theli-
censee, the enforcement committee may recommend that the licensee
refund an amount not to exceed the amount the complainant paid to the
licensee instead of or in addition to imposing an administrative penalty
on the licensee. The executive director must inform the licensee that
the licensee has aright to a hearing before an administrative law judge
onthefinding of the occurrence of theviolation, thetype of disciplinary
action, and/or the amount of the recommended penalty.

(6) Within 20 days after the date the licensee receives the
settlement offer, the licensee must submit a written response to the
board

(A) accepting the settlement offer and recommended
disciplinary action, or

(B) requesting a hearing before an administrative law
judge.

(7) If the licensee accepts the settlement offer by signing
the agreed order, the agreed order will be docketed for board action at
the next regularly scheduled board meeting. The board may approve
the agreed order as docketed, approve the agreed order with amend-
ments, or reject the agreed order. If the board approves the agreed
order with amendments, the executive director shall mail the amended
agreed order to the licensee and the licensee shall have fourteen (14)
days from receipt to accept the amended agreed order by signing and
returning it to the board. If alicensee does not sign an amended agreed
order or does not respond within the fourteen (14) days, the complaint

will be scheduled for a hearing before an administrative law judge. If
the board rejects the agreed order, the complaint may be scheduled for
a hearing before an administrative law judge, or the board may direct
the executive director to take other appropriate action.

(e) Contested case hearing

(1) If thelicenseedeclinestheboard’s settlement offer, or if
the licensee failsto respond timely to the offer, or if the board rejects a
proposed agreed order, theinvestigator of the complaint shall preparea
complaint affidavit containing the allegations against the licensee. The
signed and notarized complaint affidavit will then be reviewed by the
board’s legal counsel and signed by the executive director. The date
the executive director signs the complaint affidavit is the official date
of filing the complaint affidavit with the board. The complaint affidavit
shall serve asthe board's pleading in a contested case. At least ten (10)
days prior to ascheduled hearing, the complaint affidavit and notice of
hearing shall be served on thelicensee as set out in subsection (€)(3)(A)
of this section.

(2) The executive director shall submit to the State Office
of Administrative Hearings (SOAH) a completed Request to Docket
Case requesting SOAH to set a hearing and/or assign an administrative
law judge to the contested case. The board shall provide notice of the
time, date, and place of the hearing to the licensee. Following issuance
of aproposa for decision by the administrative law judge, the board
by order may find that a violation has occurred and impose disciplinary
action, or find that no violation has occurred. The board shall promptly
advise the complainant of the board’s action.

(3) Notice of SOAH hearing; continuance and default

(A) The board shall send notice of a contested case
hearing before SOAH to the licensee's last known address as evi-
denced by the records of the board. Natice shall be given by first class
mail, certified or registered mail, or by personal service.

(B) If thelicenseefailsto timely enter an appearance or
answer the notice of hearing, the board is entitled to a continuance at
the time of the hearing. If the licensee fails to appear at the time of
the hearing, the board may move either for dismissal of the case from
the SOAH docket, or request that the administrative law judge issue a
default proposal for decision in favor of the board.

(C) Proof that the licensee has evaded proper notice of
the hearing may also be grounds for the board to request dismissal of
the case or issuance of a default proposal for decision in favor of the
board.

(f) Contingency. The board president shall appoint another li-
censee board member to assume the duties of the board secretary in
the complaint review and informal conference processin the event the
board secretary isunable to servein the capacity set out in this section.

(9) Report to the board of dismissed complaints. The exec-
utive director or the director of enforcement shall advise the board
at each scheduled meeting of the complaints dismissed since the last
meeting. Theinformation will consist of asummary of the allegations,
investigation conducted, reasons for dismissal, and file number.

(h) Use of Private Investigators. The executive director may
approve the use of private investigators to assist in investigation of
complaints where the use of board investigators is not feasible or eco-
nomical or where private investigators could provide valuable assis-
tancetotheboard investigators. Privateinvestigatorsmay beutilizedin
casesinvolving honesty, integrity and fair dealing; reinstatement appli-
cations; solicitation; fraud; dangerous drugs and controlled substances;
and practicing veterinary medicine without a license. Private investi-
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gators will be utilized in accordance with existing purchasing rules of
the Comptroller of Public Accounts.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705302

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Effective date: November 25, 2007

Proposal publication date: July 13, 2007

For further information, please call: (512) 305-7563

¢ ¢ ¢

CHAPTER 577. GENERAL ADMINISTRATIVE
DUTIES

SUBCHAPTER B. STAFF

22 TAC 8577.15

The Texas Board of Veterinary Medical Examiners adopts
amendments to 8577.15, concerning Fee Schedule, without
changes to the proposed text as published in the July 13, 2007,
issue of the Texas Register (32 TexReg 4329) and will not be
republished.

The amendments to 8577.15 are being adopted to increase by
$13.00 the Board's required fees for current license renewals,
inactive renewals, and special licenses. Proportional increases
are also made in delinquent renewal fees. These fee increases
are required to cover the costs of the Board's legislative appro-
priation for FY 2008. No changes are made in fees for the State
Board Examination and Special License Examination, and the
provisional license fee remains at $255.

The Board received written comments regarding the amended
section.

Comment 1. One commenter commented that the fees for in-
active renewals should be less than the renewals for active li-
censes.

Agency Response: The Board appreciates the comment, but re-
spectfully disagrees with the statement. The cost for maintain-
ing licensing files and attendant licensing activities is the same
whether a licensee is active or inactive and all licensing fees sup-
port all Board activities.

Comment 2. One commenter commented that an agency, such
as the Texas Board of Veterinary Medical Examiners, that is sup-
posed to protect the public from rogue veterinarians should be
supported by the public rather than have veterinarians pay to
have themselves harassed.

Agency Response: The Board appreciates the comment, but re-
spectfully disagrees with the statement. The Board is authorized
by the Texas Legislature to expend only the licensing fees it col-
lects.

Comment 3. One commenter commented that they oppose any
ruling which makes it any more difficult for a veterinarian to earn
a living. This commenter also commented that they support the

provision of the amendment which increases the fee for special
licensees because those licenses should be more costly to those
who don’t annually contribute to the veterinary board operational
fund.

Agency Response: The Board appreciates the comment, but re-
spectfully disagrees with the statement that any fee increase is
ever appropriate. The Board is authorized by the Texas Legis-
lature to expend only the licensing fees it collects. The cost of
licensing and regulation of veterinarians has increased since the
last license fee increase and thus the necessity for the current
increase in licensure fees.

The Board received several comments in support of the amend-
ments, as published.

The amendments are adopted under the authority of
§801.151(a) of the Texas Occupations Code which gives the
Board authority to adopt rules necessary to administer the
Veterinary Licensing Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705303

Loris Jones

Executive Assistant

Texas Board of Veterinary Medical Examiners
Effective date: November 25, 2007

Proposal publication date: July 13, 2007

For further information, please call: (512) 305-7563

¢ ¢ ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 19. AGENTS LICENSING

The Commissioner of Insurance adopts amendments to
§819.801, 19.802, and 19.1002, concerning the licensing,
registration, examination, and appointment fees, and continuing
education requirements for the newly created personal lines
property and casualty agent license and the life agent license.
The amendments are adopted without changes to the proposed
text published in the September 7, 2007, issue of the Texas
Register (32 TexReg 6039). The Commissioner’s adoption of
the repeal of §19.803 of this title (relating to License Renewal
Fees), concerning license renewal fees for agents, adjusters,
and other licensees, is also published in this issue of the Texas
Register. Although both adoptions concern Chapter 19, Sub-
chapter I, this adoption is not affected by the adopted repeal.

REASONED JUSTIFICATION. These amendments are neces-
sary to implement SB 1263, 80th Legislature, Regular Session,
effective September 1, 2007, which establishes the personal
lines property and casualty agent license and the life agent li-
cense to increase uniformity in insurance agent licensing cri-
teria among the various states. The adopted amendments to
§19.801 and 819.802 are necessary to maintain effective reg-
ulation of insurance licensees by establishing fees for persons
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applying for and holding personal lines property and casualty
insurance agent and life only insurance agent licenses. Pur-
suant to 84001.006, the fees must be sufficient to cover the
Department’'s administrative costs, which include licensure and
enforcement of disciplinary requirements, among other regula-
tory protections. The adopted amendment to §19.1002 is nec-
essary to incorporate the new license types created by SB 1263
into the Department’s existing continuing education rule. The
adopted amendments are also necessary to update the Insur-
ance Code references throughout the sections in accordance
with the nonsubstantive revisions of the Insurance Code enacted
by the 77th Legislature, effective June 1, 2003, and 79th Legis-
lature, effective September 1, 2005. Adopted amendments to
§19.801(c) are necessary to clarify the use of the subagent ap-
pointment in relation to the general agent, and the newly created
personal lines property and casualty agent and life agent license
types, and also consolidate in this subsection existing provisions
from §19.802(d) relating to appointment of subagents by general
lines agents. Prior to the enactment of SB 1263, only general
agents could appoint another general agent as a subagent under
84001.205 of the Insurance Code. SB 1263 extends this author-
ity by authorizing general agents, personal lines property and
casualty agents, and life agents to appoint other general agents,
personal lines property and casualty agents, and life agents as
subagents.

Insurance agents are prohibited under the Insurance Code from
writing a line of business for which the agent is not licensed
by the Department. Therefore, under the Insurance Code
8§4001.109, subagents are not required to hold each license of
the appointing agent, but the subagent is required to be licensed
to write each line that the subagent is employed to write. Thus,
an appointing agent may only write a line of business that the
appointing agent is licensed to write; and a subagent may only
write a line of business that both the subagent and appointing
agent are licensed to write.

For example, a general agent appointed as a subagent by a per-
sonal lines property and casualty or life agent is limited to per-
sonal lines property and casualty or life agent products through
that appointment. To write products in addition to personal lines
or life products, that general agent is required to have a direct
appointment from the insurance company issuing the additional
products. Conversely, a personal lines property and casualty
agent or life agent appointed as a subagent by a general agent
remains limited to those lines authorized under personal lines
property and casualty or life agent license.

Adopted amendments to §19.802(b) are necessary to add new
paragraphs (22) and (23) to include personal lines property and
casualty agents and life agent license types created by SB 1263
and set application, renewal, appointment, and Department ad-
ministered examination fees for these license types. Under ex-
isting law, including Insurance Code 84001.006, the Department
is required to set fees in amounts that are reasonable and neces-
sary to implement and enforce Insurance Code Title 13. SB 1263
establishes the personal lines property and casualty license and
the life agent license types in Insurance Code Title 13, Subti-
tle B. The Department anticipates no cost difference in adminis-
tering the two new license types and other agent license types
already regulated by the Department. Therefore, the Depart-
ment is adopting the same fees for these license types as other
agent license types because these previously adopted fees have
already been determined to comply with the statutory require-
ments of reasonable and necessary.

Individuals holding either a personal lines property and ca-
sualty agent license or life agent license are subject to the
Department’s continuing education program both specifically
under Insurance Code 84004.053(a), as amended by SB
1263, and under existing §4004.051, which regulates agent
continuing education requirements for all individuals who hold a
license issued by the Department. The adopted amendment to
§19.1002(b)(16) is necessary to revise the definition of licensee
by adding the personal lines property and casualty agent and
life agent license types. Under the amended definition, per-
sonal lines property and casualty agents and life agents are
required to comply with the same statutory continuing education
requirements as other licensees under the Insurance Code
Chapter 4004 and §819.1001 - 19.1021. These requirements
include completing 15 hours of continuing education annually
as required by 84004.053, as amended by SB 1263; completing
at least 50 percent of course work in classroom or classroom
equivalent environments as required under 84004.051(c);
and completing at least two hours of ethics training per each
two-year license renewal period as required by §4004.054. Un-
der the adopted amendment to §19.1002(b)(16), for purposes
of continuing education requirements, both resident and non-
resident individuals holding the new license types will be treated
consistently with individuals holding existing license types.

In addition, but unrelated to the new licenses, the adopted
amendments to §§19.801, 19.802, and 19.1002 are necessary
to make nonsubstantive revisions to references to certain agent
license titles for consistency with the statute, including change
of general lines property and casualty agent to general property
and casualty agent; general lines life, accident, and health agent
to general life accident and health agent; and, for the purpose
of referring to both collectively, general lines agent to general
agent.

HOW THE SECTIONS WILL FUNCTION. Adopted amend-
ments to §19.801(c)(1) add the personal lines property and
casualty agent and life agent license types to the existing
language for consistency with the amended statute that au-
thorizes these license types to appoint subagents. Adopted
new paragraphs (2)(A) and (B) of 819.801(c) specify that only
general lines agents, personal lines property and casualty
agents, or life agents may appoint subagents and that only
general lines agents, personal lines property and casualty
agents, or life agents may be appointed as subagents. Adopted
new §19.801(c)(2)(C) provides clarification within the rule of the
subagent’s authority by restating Insurance Code §4001.109.
Adopted new §19.801(c)(3) provides clarification within the rule
that agents may simultaneously have multiple subagent and
insurance company appointments. Adopted amendments to
subsections (e) and (f) of §19.801 add introductory titles to make
the style consistent with subsections (a) - (d) of that section.

Adopted amendments to §19.802(b) set application, renewal,
appointment, and Department administered examination fees for
the personal lines property and casualty agent and life agent li-
cense types. The adopted amendment to §19.1002(b)(16) re-
vises the definition of licensee by adding the personal lines prop-
erty and casualty agent and life agent license types. Under the
amended definition, personal lines property and casualty agents
and life agents will be required to meet the same statutory con-
tinuing education requirements as other licensees under the In-
surance Code Chapter 4004 and §819.1001 - 19.1021.
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SUMMARY OF COMMENTS AND AGENCY RESPONSE. The
Department did not receive any comments on the proposed
amendments.

SUBCHAPTERI. LICENSING FEES

28 TAC §19.801, §19.802

STATUTORY AUTHORITY. The amendments are adopted
under Insurance Code §84001.002, 4001.003(9), 4001.005,
4001.006, 4001.109, 4001.153, 4001.202, 4002.005, 4003.004,
4003.005, 4004.051, 4004.053, 4004.054, 4051.401, 4051.404,
4054.301, 4054.304, and 36.001, and Government Code
§2054.252. Section 4001.002(a)(7) applies the provisions of
Title 13, including Subtitle A, to persons licensed under Title
13, Subtitle B (Chapter 4051, Subchapter |, establishing the
personal lines property and casualty license and Chapter 4054,
Subchapter G, establishing the life agent license, are both within
Insurance Code, Title 13, Subtitle B). Section 4001.003(9) de-
fines subagent. Section 4001.005 authorizes the Commissioner
to adopt rules necessary to implement Insurance Code, Title
13. Section 4001.006(a) authorizes the Department to collect
a nonrefundable license fee and a nonrefundable appointment
fee. Section 4001.006(c) requires the Department to set fees
that are reasonable and necessary to implement Insurance
Code, Title 13. Section 4001.109 requires a subagent to be
licensed to write each line of insurance that the subagent is em-
ployed to write, but does not require the subagent to hold each
kind of license issued to the agent for whom the subagent acts.
Section 4001.153 authorizes the Department to charge and set
temporary license fees. Section 4001.202 authorizes the De-
partment to charge and set agent multiple insurer appointment
fees. Section 4002.005 authorizes the Department to charge
and set agent licensing examination fees. Section 4003.004
authorizes the Department to set license renewal fees. Section
4003.005 provides that a renewal fee collected under §4003.004
is nonrefundable. Section 4004.051(a) requires individuals
holding a Department issued license to complete continuing
education. Section 4004.053(a), as amended by SB 1263,
requires personal lines property and casualty agents and life
agents to complete 15 hours of continuing education annually.
Section 4051.051 establishes the general property and casualty
license. Section 4051.401 establishes the personal lines prop-
erty and casualty agent license. Section 4051.404 provides that
84001.006 applies to all fees collected under Chapter 4051,
Subchapter |, regulating personal lines property and casualty
agent licensing. Section 4054.051 establishes the general life,
accident, and health insurance agent license. Section 4054.301
establishes the life agent license. Section 4054.304 provides
that 84001.006 applies to all fees collected under Chapter
4054, Subchapter G, regulating life agent licensing. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of the state. Government Code
§2054.252(g) requires the Department to increase licensing
fees in an amount sufficient to cover the Department’'s Texas
OnLine Authority subscription fee cost.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 5,

2007.

TRD-200705317

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Effective date: November 25, 2007

Proposal publication date: September 7, 2007

For further information, please call: (512) 463-6327

¢ ¢ ¢

SUBCHAPTER K. CONTINUING EDUCATION
AND ADJUSTER PRELICENSING EDUCATION
PROGRAMS

28 TAC §19.1002

STATUTORY AUTHORITY. The amendments are adopted
under Insurance Code §84001.002, 4001.003(9), 4001.005,
4001.006, 4001.109, 4001.153, 4001.202, 4002.005, 4003.004,
4003.005, 4004.051, 4004.053, 4004.054, 4051.401, 4051.404,
4054.301, 4054.304, and 36.001, and Government Code
§2054.252. Section 4001.002(a)(7) applies the provisions of
Title 13, including Subtitle A, to persons licensed under Title
13, Subtitle B (Chapter 4051, Subchapter |, establishing the
personal lines property and casualty license and Chapter 4054,
Subchapter G, establishing the life agent license, are both within
Insurance Code, Title 13, Subtitle B). Section 4001.003(9) de-
fines subagent. Section 4001.005 authorizes the Commissioner
to adopt rules necessary to implement Insurance Code, Title
13. Section 4001.006(a) authorizes the Department to collect
a nonrefundable license fee and a nonrefundable appointment
fee. Section 4001.006(c) requires the Department to set fees
that are reasonable and necessary to implement Insurance
Code, Title 13. Section 4001.109 requires a subagent to be
licensed to write each line of insurance that the subagent is em-
ployed to write, but does not require the subagent to hold each
kind of license issued to the agent for whom the subagent acts.
Section 4001.153 authorizes the Department to charge and set
temporary license fees. Section 4001.202 authorizes the De-
partment to charge and set agent multiple insurer appointment
fees. Section 4002.005 authorizes the Department to charge
and set agent licensing examination fees. Section 4003.004
authorizes the Department to set license renewal fees. Section
4003.005 provides that a renewal fee collected under 84003.004
is nonrefundable. Section 4004.051(a) requires individuals
holding a Department issued license to complete continuing
education. Section 4004.053(a), as amended by SB 1263,
requires personal lines property and casualty agents and life
agents to complete 15 hours of continuing education annually.
Section 4051.051 establishes the general property and casualty
license. Section 4051.401 establishes the personal lines prop-
erty and casualty agent license. Section 4051.404 provides that
8§4001.006 applies to all fees collected under Chapter 4051,
Subchapter |, regulating personal lines property and casualty
agent licensing. Section 4054.051 establishes the general life,
accident, and health insurance agent license. Section 4054.301
establishes the life agent license. Section 4054.304 provides
that 84001.006 applies to all fees collected under Chapter
4054, Subchapter G, regulating life agent licensing. Section
36.001 provides that the Commissioner of Insurance may adopt
any rules necessary and appropriate to implement the powers
and duties of the Texas Department of Insurance under the
Insurance Code and other laws of the state. Government Code
§2054.252(g) requires the Department to increase licensing
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fees in an amount sufficient to cover the Department’'s Texas
OnLine Authority subscription fee cost.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705318

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Effective date: November 25, 2007

Proposal publication date: September 7, 2007

For further information, please call: (512) 463-6327

¢ ¢ ¢

SUBCHAPTER . LICENSING FEES
28 TAC §19.803

The Texas Department of Insurance adopts the repeal of
819.803, concerning license renewal fees for agents, adjusters,
and other licensees. The repeal is adopted without changes
to the proposal published in the September 14, 2007, issue
of the Texas Register (32 TexReg 6270). The Commissioner
of Insurance is also adopting amendments to §19.801 and
§19.802 (relating to General Provisions Regarding Licensing
Fees and License Renewal and Amount of Fees) in this issue of
the Texas Register. Although both adoptions concern Chapter
19, Subchapter I, this adopted repeal is not affected by the
adopted amendments to §19.801 and §19.802.

REASONED JUSTIFICATION. The adopted repeal is necessary
to eliminate existing §19.803. That section was necessary to
provide for the continuation of certain renewal fees until new fees
became effective on November 1, 2002. As stated in §19.803(a),
the fee structure in §19.802 applies to all licenses renewed on
or after November 1, 2002. Therefore, §19.1803 has no further
continuing application and, as such, is unnecessary and obso-
lete.

HOW THE SECTION WILL FUNCTION. The repeal of §19.803
will remove an unnecessary and obsolete section.

SUMMARY OF COMMENTS AND AGENCY'S RESPONSE.
The Department did not receive any comments on the proposed
repeal.

STATUTORY AUTHORITY. The repeal is adopted under Insur-
ance Code §84001.005, 4001.006, 4003.004, and 36.001. Sec-
tion 4001.005 authorizes the Commissioner to adopt rules nec-
essary to implement Insurance Code, Title 13. Section 4001.006
authorizes the Department to set and collect a nonrefundable
license fees from agents licensed under the Insurance Code.
Section 4003.004(a) authorizes the Department to set license
renewal fees. Section 36.001 provides that the Commissioner
of Insurance may adopt any rules necessary and appropriate to
implement the powers and duties of the Texas Department of In-
surance under the Insurance Code and other laws of the state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705319

Gene C. Jarmon

General Counsel and Chief Clerk

Texas Department of Insurance

Effective date: November 25, 2007

Proposal publication date: September 14, 2007
For further information, please call: (512) 463-6327

14 1 4 ¢
PART 6. OFFICE OF INJURED
EMPLOY EE COUNSEL

CHAPTER 276. GENERAL ADMINISTRATION
SUBCHAPTER A. GENERAL PROVISIONS
28 TAC 8§276.3

The Office of Injured Employee Counsel (OIEC) adopts new
§276.3, concerning the procedure for submission, considera-
tion, and disposition of rule petitions to OIEC. Section 276.3
provides for how OIEC considers rule petitions, either by initiat-
ing rulemaking procedures or by denying the petition in writing.
Section 276.3 is adopted without changes to the proposed text
as published in the September 28, 2007, issue to the Texas
Register (32 TexReg 6751).

New §276.3 is necessary to implement state agency rulemak-
ing procedures in accordance with the Administrative Procedure
Act, Chapter 2001 of the Texas Government Code. The pub-
lic benefit anticipated as a result of the adopted section shall be
the implementation of House Bill (HB) 7, 79th Texas Legislature,
Regular Session, 2005, which provided the Public Counsel rule-
making authority to enact Chapter 404 of the Texas Labor Code
in accordance with the requirements provided in Chapter 2001
of the Government Code. The adoption of §276.3 provides the
opportunity for workers’ compensation stakeholders, the citizens
of Texas, and any other person the ability to file a rule petition to
the Public Counsel for review, consideration, and disposition.

Section 276.3(a) provides that OIEC’s rules may be petitioned
in the form of a letter by any person and must contain elements
as specified in the subsection. Subsection (b) provides that the
petitioner may include a cost-benefit analysis, which estimates of
the public benefit expected as a result of the proposed section or
rule change and the probable economic cost to persons required
to comply with the proposed section. Subsection (c) provides for
the required method of delivery for the rule petition. Subsection
(d) provides that within 60 days after the petition is submitted
OIEC shall either initiate rulemaking procedures or shall deny
the petition and provide the petitioner with reasons for the denial
in writing.

OIEC received no public comments on this rulemaking initiative.
For: None

Against: None

Section 276.3 is adopted pursuant to Texas Government
Code 8§2001.021 and Texas Labor Code 8404.006. Section
2001.021(b) of the Texas Government Code requires state
agencies by rule to prescribe the form for a petition and the
procedure for rule petition’s submission, consideration, and
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disposition. Section 2001.021(c) provides that not later than
the 60th day after the date of submission of a petition, a state
agency shall deny the petition in writing or initiate a rulemaking
proceeding. Section 404.006 of the Labor Code provides
the Public Counsel the authority to adopt rules and requires
that such rulemaking is subject to Chapter 2001 of the Texas
Government Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705299

Brian M. White

General Counsel

Office of Injured Employee Counsel

Effective date: November 25, 2007

Proposal publication date: September 28, 2007
For further information, please call: (512) 804-4186

¢ ¢ ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER GG. INSURANCE TAX
34 TAC §3.811

The Comptroller of Public Accounts adopts an amendment
to §3.811, concerning election by reciprocal or interinsurance
exchange pursuant to Insurance Code, Chapter 224, without
changes to the proposed text as published in the September 28,
2007, issue of the Texas Register (32 TexReg 6767).

The rule is being amended to incorporate revised statute ref-
erences throughout due to the recodification of the Insurance
Code. The amendment will also delete subsection (g) to elimi-
nate the language adopting the applicable agency form by refer-
ence.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Tax Code, §111.002 and
§111.0022 which provides the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administration
and enforcement of the provisions of the Tax Code, Title 2, and
taxes, fees, or other charges which the comptroller administers
under other law.

The amended section implements Texas Insurance Code, Chap-
ter 224.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705296

Martin Cherry

General Counsel

Comptroller of Public Accounts

Effective date: November 25, 2007

Proposal publication date: September 28, 2007
For further information, please call: (512) 475-0387

¢ ¢ 1 4
34 TAC 83.832

The Comptroller of Public Accounts adopts an amendment to
§3.832, concerning assessment for the Office of the Public In-
surance Counsel (OPIC) pursuant to Insurance Code, Chapter
501, without changes to the proposed text as published in the
September 28, 2007, issue of the Texas Register (32 TexReg
6767).

Subsection (f) is being amended to incorporate revised statute
references due to the recodification of the Insurance Code.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Tax Code, §111.002 and
§111.0022 which provide the comptroller with the authority to
prescribe, adopt, and enforce rules relating to the administration
and enforcement of the provisions of Tax Code, Title 2, and
taxes, fees, or other charges which the comptroller administers
under other law.

The amended section implements Texas Insurance Code, Chap-
ter 501.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on November 5,
2007.

TRD-200705295

Martin Cherry

General Counsel

Comptroller of Public Accounts

Effective date: November 25, 2007

Proposal publication date: September 28, 2007
For further information, please call: (512) 475-0387

¢ L 4 14

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 801. LOCAL WORKFORCE
DEVELOPMENT BOARDS
SUBCHAPTER B. ONE-STOP SERVICE
DELIVERY NETWORK

40 TAC §801.33
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The Texas Workforce Commission (Commission) adopts the re-
peal of the following section of Chapter 801 relating to Local
Workforce Development Boards, as published in the September
14, 2007, issue of the Texas Register (32 TexReg 6306):

Subchapter B. One-Stop Service Delivery Network, §801.33
PART I. PURPOSE, BACKGROUND, AND AUTHORITY
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS
PART I. PURPOSE, BACKGROUND, AND AUTHORITY

The purpose of this amendment is to remove 8801.33 relating
to Advertising. This rule change implements the statutory provi-
sions in House Bill (HB) 3074, enacted by the 80th Texas Leg-
islature, Regular Session (2007). HB 3074 repeals Texas Gov-
ernment Code §2308.264(¢e)(4), which required the Commission
to establish rules to ensure that entities contracting with Boards
may use, display, and advertise the entity’'s name when providing
workforce services for the Board. HB 3074 removes the require-
ment that contractor advertising must be allowed.

Texas Government Code, Chapter 2308, and this chapter govern
Boards. The repeal of Texas Government Code §2308.264(e)(4)
allows the Commission and the Boards the flexibility to decide
whether contractors can use, display, and advertise their busi-
ness name when providing one-stop workforce services for the
Boards.

PART II. EXPLANATION OF INDIVIDUAL PROVISIONS

SUBCHAPTER B. ONE-STOP SERVICE DELIVERY NET-
WORK

The Commission adopts the following amendment to Subchap-
ter B:

§801.33. Advertising

Section 801.33 is deleted to reflect HB 3074, which re-
peals Texas Government Code §2308.264(e)(4). Repealed
§2308.264(e)(4) allowed entities that contract with Boards to
use, display, and advertise their business name when providing
one-stop workforce services. By deleting this section, the
Commission provides Boards the opportunity to make a local
determination on whether to allow contractor advertising.

No comments were received.

The repeal is adopted under Texas Labor Code §301.0015 and
§302.002(d), which provide the Texas Workforce Commission
with the authority to adopt, amend, or repeal such rules as it
deems necessary for the effective administration of Agency ser-
vices and activities.

The adopted repeal affects Texas Labor Code, particularly Chap-
ters 301 and 302, as well as Texas Government Code Chapter
2308.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 31,
2007.

TRD-200705255

Reagan Miller

Deputy Division Director, Workforce Policy and Service Delivery Branch
Texas Workforce Commission

Effective date: November 20, 2007

Proposal publication date: September 14, 2007

For further information, please call: (512) 475-0829

¢ ¢ L 4
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‘Review Or

cAGENCY ‘RULE

This section contains notices of state agency rules review
as directed by the Texas Government Code, §2001.039.
Included here are (1) notices of plan to review; (2)

notices of intention to review, which invite public comment to specified rules; and (3) notices of readoption, which
summarize public comment to specified rules. The complete text of an agency’s plan to review is available after it is filed
with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/texreg). The complete text of an
agency’s rule being reviewed and considered for readoption is available in the Texas Administrative Code on the web site

(http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that is reviewing the rules.
Questions about the web site and printed copies of these notices may be directed to the Texas Register office.

Agency Rule Review Plan
Texas Council for Developmental Disabilities

Title 40, Part 21

TRD-200705392
Filed: November 7, 2007

* * *
Proposed Rule Reviews
Credit Union Department
Title 7, Part 6

The Texas Credit Union Commission will review and consider for re-
adoption, revision, or repeal Chapter 91, §91.301 (Field Membership)
and §91.302 (Election or Other Vote by Electronic Device, Absentee
Ballot, or Mail Ballot) of Title 7, Part 6 of the Texas Administrative
Codein preparation for the Commission’s Rule Review as required by
§2001.039, Texas Government Code.

An assessment will be made by the Commission as to whether the rea-
sons for adopting or readopting these rules continue to exist. Each rule
will be reviewed to determine whether it is obsolete, whether the rule
reflects current legal and policy considerations, and whether the rule
reflects current procedures of the Credit Union Department.

Comments or questions regarding these rules may be submitted in
writing to, Credit Union Department, 914 East Anderson Lane, Austin,
Texas 78752-1699, or dectronicaly to info@tcud.state.tx.us. The
deadline for comments is December 14, 2007.

The Commission aso invites your comments on how to make these
rules easier to understand. For example:

* Do the rules organize the material to suit your needs? If not, how
could the materia be better organized?

* Dotherulesclearly state the requirements? If not, how could therule
be more clearly stated?

* Do the rules contain technical language or jargon that isn’t clear? If
so, what language requires clarification?

* Would adifferent format (grouping and order of sections, use of head-
ings, paragraphing) make the rule easier to understand? If so, what
changes to the format would make the rule easier to understand?

* Would more (but shorter) sections be better in any of the rules? If so,
what sections should be changed?

Any proposed changes to these rules as aresult of the rule review will
be published in the Proposed Rules section of the Texas Register. The

proposed rules will be open for public comment prior to final adoption
by the Commission.

TRD-200705323

Harold E. Feeney
Commissioner

Credit Union Department
Filed: November 5, 2007

14 14 ¢
Employees Retirement System of Texas
Title 34, Part 4

The Employees Retirement System of Texas (ERS) files this notice
of intent to review 34 Texas Administrative Code (TAC), Chapter
69, Membership and Refunds, pursuant to Texas Government Code
§2001.039. Asrequired by this statute, the review will assess whether
the reasons for initially adopting 34 TAC Chapter 69 continue to exist
and whether any amendments should be made to the rules. The public
comment period will last 30 days beginning with the publication of
this notice of intent to review.

Comments or questions regarding this rule review may be submitted
to Paula A. Jones, General Counsel, Employees Retirement System
of Texas, PO. Box 13207, Austin, Texas 78711-3207, or emailed to
paula.,jones@ers.state.tx.us.

TRD-200705414

Paula A. Jones

General Counsel

Employees Retirement System of Texas
Filed: November 7, 2007

1 4 1 4 ¢

The Employees Retirement System of Texas (ERYS) files this notice
of intent to review 34 Texas Administrative Code (TAC), Chapter 73,
Benefits, pursuant to Texas Government Code §2001.039. Asrequired
by this statute, the review will assess whether the reasons for initially
adopting 34 TAC Chapter 73 continue to exist and whether any amend-
ments should be madeto therules. The public comment period will last
30 days beginning with the publication of thisnotice of intent to review.

Comments or questions regarding this rule review may be submitted
to Paula A. Jones, General Counsel, Employees Retirement System
of Texas, PO. Box 13207, Austin, Texas 78711-3207, or emailed to
paula.jones@ers.state.tx.us.

TRD-200705420
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Paula A. Jones

General Counsel

Employees Retirement System of Texas
Filed: November 7, 2007

¢ ¢ ¢

The Employees Retirement System of Texas (ERS) files this notice
of intent to review 34 Texas Administrative Code (TAC), Chapter 75,
Hazardous Profession Death Benefits, pursuant to Texas Government
Code §2001.039. As required by this statute, the review will assess
whether the reasons for initially adopting 34 TAC Chapter 75 continue
to exist and whether any amendments should be madeto therules. The
public comment period will last 30 days beginning with the publication
of this notice of intent to review.

Comments or questions regarding this rule review may be submitted
to Paula A. Jones, General Counsel, Employees Retirement System
of Texas, PO. Box 13207, Austin, Texas 78711-3207, or emailed to
paula.jones@ers.state.tx.us.

TRD-200705421

Paula A. Jones

General Counsel

Employees Retirement System of Texas
Filed: November 7, 2007

¢ ¢ 14

The Employees Retirement System of Texas (ERS) files this notice
of intent to review 34 Texas Administrative Code (TAC), Chapter 77,
Judicial Retirement, pursuant to Texas Government Code §2001.039.
Asrequired by this statute, the review will assess whether the reasons
for initially adopting 34 TAC Chapter 77 continueto exist and whether
any amendments should be made to the rules. The public comment
period will last 30 days beginning with the publication of this notice of
intent to review.

Comments or questions regarding this rule review may be submitted
to Paula A. Jones, General Counsel, Employees Retirement System
of Texas, PO. Box 13207, Austin, Texas 78711-3207, or emailed to
paulajones@ers.state.tx.us.

TRD-200705422

Paula A. Jones

General Counsel

Employees Retirement System of Texas
Filed: November 7, 2007

¢ ¢ 14
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The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Texas Department of Agriculture
Extension of Time to Submit Proposals

The Texas Department of Agriculture (TDA) published a Request for
Proposals (RFP) for aFinancia Advisor for TDA's Texas Agricultural
Finance Authority programs in the September 14, 2007, issue of the
Texas Register (32 TexReg 6425). TDA has extended the time for sub-
mitting proposals from October 15, 2007 to November 19, 2007. All
other terms and requirements of the RFP remain the same.

Please contact Rick Rhodes at (512) 463-7577 or by e-mail to
rick.rhodes@tda.state.tx.us if you have any questions.

TRD-200705393

Dolores Alvarado Hibbs
General Counsel

Texas Department of Agriculture
Filed: November 7, 2007

¢ ¢ ¢
Coastal Coordination Council

Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

OnJanuary 10, 1997, the State of Texasreceived federa approval of the
Coastal Management Program (CMP) (62 Federal Register pp. 1439-
1440). Under federal law, federal agency activities and actions affect-
ing the Texas coastal zone must be consistent with the CMP goals and
policiesidentified in 31 TAC Chapter 501. Requestsfor federal consis-
tency review were deemed administratively complete for thefollowing
project(s) during the period of October 26, 2007, through November 1,
2007. As required by federal law, the public is given an opportunity
to comment on the consistency of proposed activities in the coastal
zone undertaken or authorized by federal agencies. Pursuantto 31 TAC
88506.25, 506.32, and 506.41, the public comment period for this ac-
tivity extends 30 days from the date published on the Coastal Coordi-
nation Council web site. The notice was published on the web site on
November 7, 2007. The public comment period for this project will
close at 5:00 p.m. on December 7, 2007.

FEDERAL AGENCY ACTIONS:

Applicant: Mark W. Jones; Location: The project is located at 153
Front Street, in Lamar, Aransas County, Texas at the end of aresidential
canal leading from Aransas Bay adjacent to Goose Island State Park.
The project can be located on the U.S.G.S. quadrangle map entitled:
ST. CHARLES BAY, Texas. Approximate UTM Coordinatesin NAD
27 (meters): Zone 14; Easting: 697,501; Northing: 3,113,406. Project
Description: The applicant proposes to extend an existing residential
canal approximately 112 feet into uplands by excavating within the
Neptune Harbor Subdivision by mechanical dredging, and install vinyl
bulkheads, a 14-foot by 55-foot boat ramp, and three 3-foot by 25-foot
aluminum mooring decksin order to develop aparcel of land into three
residential lots with boat access. Dredged material will be placed on
the adjoining upland area of the property and contained by alevee sys-
tem. CCC Project No.: 08-0018-F1; Type of Application: U.SA.C.E.

permit application #SWG-2007-1494 is being evaluated under 810 of
the Riversand Harbors Act of 1899 (33 U.S.C.A. §403) and 8404 of the
Clean Water Act (33 U.S.C.A. 81344). Note: The consistency review
for this project may be conducted by the Texas Commission on En-
vironmental Quality under 8401 of the Clean Water Act (33 U.S.C.A.
§1344).

Applicant: Shintech, Inc.; Location: The project is located in New
Bayou, an unnamed tributary to New Bayou, and adjacent wetlands,
on a 449.4-acre tract located south of FM 2917, and east of Choco-
late Bayou, in Brazoria County, Texas. The project can be located on
the U.S.G.S. quadrangle map entitled: Mustang Bayou, Texas. Ap-
proximate UTM Coordinates in NAD 27 (meters): Zone 15; Easting:
286737; Northing: 3238450. Project Description: The applicant pro-
poses to place 645,333 cubic yards of fill into 78.8 acres of wetlandsto
construct a chemical plant. In addition, the applicant proposes to ex-
cavate 9.8 acres of wetlands to create reservoirs and retention ponds.
To compensate for impacts to wetlands, the applicant proposes to con-
tribute funds to the National Fish and Wildlife Foundation to acquire
and preserve bottomland hardwood or other high priority habitat in
the Austin Woods Conservation Area at a ratio of 7:1. The appli-
cant also proposes to contribute funds for the enhancement of Pilant
Lake Marsh, in Brazos Bend State Park, at aratio of 1:1. CCC Project
No.: 08-0019-F1; Type of Application: U.S.A.C.E. permit application
#SWG-2007-1409 is being evaluated under 8404 of the Clean Water
Act (33U.S.C.A. 81344). Note: Theconsistency review for this project
may be conducted by the Texas Commission on Environmental Qual-
ity under 8401 of the Clean Water Act (33 U.S.C.A. §1344).

Pursuant to 8306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. 881451 - 1464), asamended, interested partiesareinvited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above may be obtained
from Tammy Brooks, Consistency Review Coordinator, Coastal
Coordination Council, PO. Box 12873, Austin, Texas 78711-2873,
or tammy.brooks@glo.state.tx.us. Comments should be sent to Ms.
Brooks at the above address or by fax at (512) 475-0680.

TRD-200705413

Larry L. Laine

Chief Clerk/Deputy Land Commissioner, General Land Office
Coastal Coordination Council

Filed: November 7, 2007

. * .
Comptroller of Public Accounts

Certification of the Average Taxable Price of Gas and Qil

The Comptroller of Public Accounts, administering agency for the col-
lection of the Crude Oil Production Tax, has determined that the av-
erage taxable price of crude ail for reporting period September 2007,
as required by Tax Code, §202.058, is $63.03 per barrel for the three-
month period beginning on June 1, 2007, and ending August 31, 2007.
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Therefore, pursuant to Tax Code, §202.058, crude oil produced dur-
ing the month of September 2007, from aqualified L ow-Producing Qil
Lease, is not eligible for exemption from the crude oil production tax
imposed by Tax Code, Chapter 202.

The Comptroller of Public Accounts, administering agency for the col-
lection of the Natural Gas Production Tax, has determined that the av-
erage taxable price of gas for reporting period September 2007, as re-
quired by Tax Code, §201.059, is $5.65 per mcf for the three-month
period beginning on June 1, 2007, and ending August 31, 2007. There-
fore, pursuant to Tax Code, §201.059, gas produced during the month
of September 2007, from a qualified Low-Producing Well, isnot eligi-
ble for exemption from the natural gas production tax imposed by Tax
Code, Chapter 201.

Inquires should be directed to Bryant K. Lomax, Manager, Tax Policy
Division, PO. Box 13528, Austin, Texas 78711-3528.

TRD-200705297

Martin Cherry

General Counsel

Comptroller of Public Accounts
Filed: November 5, 2007

¢ ¢ ¢
Notice of Contract Award

Pursuant to Chapter 403 and Chapter 2254, Subchapter A, of the Texas
Government Code, and Chapter 111 of the Texas Tax Code, the Comp-
troller of Public Accounts (Comptroller) announces this notice of con-
tract award.

The Comptroller’s Request for Qualifications 178c (RFQ) related to
these contract awards was published in the May 18, 2007, issue of the
Texas Register (32 TexReg 2756).

The contractors will provide Professional Contract Auditing Services
as authorized by Chapter 111, Subchapter A, §111.0045 of the Texas
Tax Code as described in the Comptroller’'s RFQ.

The Comptroller announces one additional contract awarded on Octo-
ber 31, 2007 as follows:

A contract is awarded to Homer Max Wiesen, 1009 Panhandle Street,
Denton, Texas 76201-0857. Examinationswill be assigned in $60,000,
$75,000, $90,000 or $120,000 increments or packages but no contract
examiner shall have examination packagestotaling more than $150,000
in fees during any one state fiscal year during the contract term.

Theterm of the contract is October 31, 2007 through August 31, 2008,
with two one-year options to renew.

The Comptroller does not intend to award any other additional con-
tracts under the RFQ.

TRD-200705276

William Clay Harris

Assistant General Counsel, Contracts

Comptroller of Public Accounts

Filed: November 1, 2007

L4 L4 L4
Notice of Request for Proposals

Pursuant to Chapter 403, §403.011, and Chapter 2156, §2156.121(c),
Texas Government Code; and Chapter 54, Subchapters F, G, and H,
Texas Education Code; and House Bill 3900, 80th Texas Legidature,
Regular Session (2007), the Comptroller of Public Accounts (Comp-
troller) on behalf of the Texas Prepaid Higher Education Tuition Board

(Board) announcesits Request for Proposals (RFP No. 182c) for aplan
manager and all related services for the new Texas Tomorrow Fund |1,
prepaid higher education unit tuition program (TTF 1l or Plan). The
successful respondent(s), if any, will be expected to provide plan man-
ager services and alternatively, investment management, marketing,
recordkeeping and customer services, and al reasonably related ser-
vicesand assistance, to the Comptroller and the Board for the new Plan.
If approved by the Board, the successful respondent(s), if any, will be
expected to begin performance of the contract on or about March 10,
2008, or as soon thereafter as practical.

Contact: Parties interested in submitting a proposal should contact
William Clay Harris, Assistant General Counsel, Contracts, Comp-
troller of Public Accounts, 111 East 17th Street, Room G-24, Austin,
Texas 78774, (512) 305-8673, to obtain a complete copy of the RFP.
The Comptroller will mail copies of the RFP only to those parties
specifically requesting a copy. The RFP will be available for pick-up
a the above referenced address on Friday, November 16, 2007, af-
ter 10:00 am. Central Zone Time (CZT), and during normal business
hours thereafter. The Comptroller will aso make the entire RFP avail-
able electronically on the Electronic State Business Daily (ESBD) af -
ter 10:00 am. on Friday, November 16, 2007. The website addressis
http://esbd.cpa.state.tx.us.

Questions and Non-Mandatory Letters of Intent: All written inquiries,
questions, and non-mandatory Letters of Intent to propose must be
received at the above-referenced address no later than 2:00 p.m. (CZT)
on Monday, November 26, 2007. Respondents are encouraged to fax
Non-Mandatory Letters of Intent and Questions to (512) 463-3669
to ensure timely receipt. The Letter of Intent must be addressed to
William Clay Harris, Assistant General Counsel, Contracts, and must
contain the information as stated in the corresponding Section of the
RFP and be signed by an official of that entity. On or before Friday,
November 30, 2007, the Comptroller expects to post responses to
questions as a revision to the electronic notice of the issuance of the
RFP. Late Non-mandatory Letters of Intent and Questions received
after the deadline will not be considered; al respondents are solely
responsible for ensuring timely receipt of Questions and Letters of
Intent in the Issuing Office.

Closing Date: Proposal smust be delivered to the Office of the Assistant
General Counsdl, Contracts, at the | ocation specified above (in ROOM
G24) no later than 2:00 p.m. (CZT), on Tuesday, December 18, 2007.
L ate proposals received after thistime and date will not be considered;
al respondents are solely responsible for ensuring timely receipt of
proposals in the Issuing Office.

Evaluation Criteriac Proposals will be evaluated under the evaluation
criteria outlined in the RFP. The Board makes the fina decision on
award(s). The Comptroller and the Board each reserve the right to
accept or reject any or al proposals submitted. The Comptroller and
the Board are not obligated to execute a contract on the basis of this
notice or the distribution of any RFP. The Comptroller and the Board
shall not pay for any costs incurred by any entity in responding to this
Notice or the RFP.

The anticipated schedule of events pertaining to this solicitation is as
follows: Issuance of RFP - Friday, November 16, 2007, after 10:00
am. CZT; Non-Mandatory L etters of Intent and and Questions Due -
November 26, 2007, 2:00 p.m. CZT; Official Responses to Questions
posted - November 30, 2007; Proposals Due - December 18, 2007, 2:00
p.m. CZT; Contract Execution - March 10, 2008, or as soon thereafter
as practical; Services Available under Contract - March 10, 2008.

TRD-200705412
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Pamela Smith

Deputy General Counsel for Contracts
Comptroller of Public Accounts

Filed: November 7, 2007

¢ ¢ ¢
Office of Consumer Credit Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§8303.003, 303.005, and 303.009, Texas Finance Code.

Theweekly ceiling as prescribed by §303.003 and §303.009 for the pe-
riod of 11/12/07 - 11/18/07 is 18% for Consumer /Agricultural/Com-
mercial 2 credit thru $250,000.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 11/12/07 - 11/18/07 is 18% for Commercial over $250,000.

The monthly ceiling as prescribed by §303.005% for the period of
11/01/07 - 11/30/07 is 18% for Consumer/Agricultural/Commercial
credit thru $250,000.

The monthly ceiling as prescribed by 8§303.005 for the period of
11/01/07 - 11/30/07 is 18% for Commercia over $250,000.

1Credit for personal, family or household use.
2Credit for business, commercial, investment, or other similar purpose.

3For variable rate commercial transactions only.

TRD-200705326

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: November 5, 2007

* * *
Court Reporters Certification Board

Certification of Court Reporters

Following the examination of applicants on September 28, 2007, the
Texas Court Reporters Certification Board certified to the Supreme
Court of Texas the following individuals who are qualified in the
method indicated to practice shorthand reporting pursuant to Chapter
52 of the Texas Government Code, V.T.C.A.:

MACHINE SHORTHAND: JESSICA CAMPBELL - AZLE, TX;
AMANDA MAZE - BRIGHTON, CO; TRUENEA TEASLEY - EL
PASO, TX; ROBIN DAVIS - STEAMBOAT SPRINGS, CO; and
SUSAN WINTER - JACKSONVILLE, FL.

Following the examination of applicants on September 28, 2007, the
Texas Court Reporters Certification Board certified to the Supreme
Court of Texas the following individuals who are qualified in the
method indicated to practice shorthand reporting pursuant to Chapter
52 of the Texas Government Code, V.T.C.A..

ORAL STENOGRAPHY: CASSANDRA VIDLER - FLOWER
MOUND, TX; MELANIE BROCKINGTON - ARLINGTON, TX;
SHANNON NAJAR - EASTLAND, TX; RHONDA LOPEZ - IRV-
ING, TX; AMANDA POLASEK - HIGHLAND, TX; and KIRSTEN
KIRBY - KELLER, TX.

TRD-200705325

Sheryl Jones

Administrator of Licensing

Court Reporters Certification Board
Filed: November 5, 2007

14 14 L4
Texas Education Agency

Reguest for Proficiency Tests for the Assessment of Limited
English Proficient Students

Description. The Texas Education Agency (TEA) is notifying assess-
ment publishers that proficiency assessments and/or achievement tests
may be submitted for review for the List of State Approved Tests for
the Assessment of Limited English Proficient Students. Texas Educa
tion Code (TEC), §29.056(a)(2), authorizes TEA to compile a list of
approved assessments for the purposes of identifying students as lim-
ited English proficient for entry into or exit, when appropriate, from
bilingual education and/or English as a second language (ESL) pro-
grams, annually assessing oral language proficiency in English and
Spanish when required; and measuring reading and writing proficiency
in English and Spanish for program placement. The state-approved
tests placed on the list must be based on scientific research and must
measure oral language proficiency in listening and speaking in English
and Spanish from Prekindergarten (PK) - Grade 12. Assessments must
also measure reading and writing in English and Spanish from PK -
Grade 12. Reading and writing assessments indicate placement in the
bilingual/ESL program and are not for entry purposes.

Norm-referenced standardized achievement tests in English will be
used for identification, entry into, and exit (only for Grades 1 and 2)
from programs and may be used for formative assessments.

Norm-referenced standardized achievement tests in Spanish may be
used for placement purposes only. All tests to be included on the List
of Sate Approved Tests for the Assessment of Limited English Profi-
cient Sudents must be re-normed every six years to meet the criteria
specified in TEC, §39.032, which requires that standardization norms
not be more than six years old at the time the test is administered. The
2008-2009 List of Sate Approved Tests for the Assessment of Limited
English Proficient Sudents will be in effect only for the 2008-2009
school year. Assessmentscurrently onthelist must be resubmitted only
if they contain the stipulation that they may be phased out in 2008. All
new assessments that meet the specified criteria must be submitted for
evaluation at thistime.

The Assessment Committee, comprised of stakeholders from through-
out the state and TEA staff, will review and approve the 2008-2009
List of Sate Approved Tests for the Assessment of Limited English Pro-
ficient Sudents. The Assessment Committee may chooseto changethe
criteria and/or effective dates at a future time.

Selection Criteria. Assessment publishers will be responsible for sub-
mitting tests that they wish to be reviewed for consideration for inclu-
sion on the 2008-2009 List of Sate Approved Tests for the Assessment
of Limited English Proficient Sudents. All tests submitted for review
must be based on scientific research and must measure oral language
proficiency in listening and speaking in English and Spanish from PK
- Grade 12. Assessments must measure reading and writing in English
and Spanish from PK - Grade 12 and must meet the state criteria for
reliability and validity. Therefore, technical manuals must also be sub-
mitted and must be available at the meeting date. Assessments must
also measure specific proficiency levelsin oral language, reading, and
writing in both English and Spanish. Assessment instruments (English
and Spanish) submitted for review will be grouped in thefollowing cat-
egories: (1) Oral Language Proficiency Tests in English in Listening
and Speaking domains; (2) Oral Language Proficiency Tests in Span-
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ish in Listening and Speaking domains; (3) Reading and Writing Pro-
ficiency in English; (4) Reading and Writing Proficiency in Spanish;
and (5) Ability Tests/Gifted and Talented. Publishers are not required
to submit proposals for all categories.

Proposals must be submitted and presented on January 18, 2008, to be
considered for inclusion on the 2008-2009 List of State Approved Tests
for the Assessment of Limited English Proficient Sudents. Assessment
publishers will be required to attend the review of the assessments on
January 18, 2008, which will be held at the William B. Travis Build-
ing, Room G-100, PDC7, 1701 North Congress Avenue, Austin, Texas.
Complete official sample test copiesin English and Spanish with com-
prehensive explanations, including (1) scoring information; (2) norm-
ing data information, including ethnicity, gender, grade level, and geo-
graphic region; and (3) technical manuals with validity and reliability
information must be presented at that time. Only materials presented
on January 18, 2008, will be considered for approval. Publishers must
be available all day at the request of the Assessment Committee, and
must make arrangements to pick up all materials at the end of the day.
Any materials and/or revisions submitted after the deadline cannot be
reviewed until the following year.

Further Information. For clarifying information, contact Georgina
Gonzalez, Director of Bilingual/ESL, or Susie Coultress, Assistant
Director of Bilingual/ESL, Texas Education Agency, (512) 463-9581.
TRD-200705403

Cristina De La Fuente-Valadez

Director, Policy Coordination
Texas Education Agency
Filed: November 7, 2007

¢ L 4 14

Commission on State Emergency Communica-
tions

Public Notice--Proposed Wireless Service Fee Percentages

Per Commission on State Emergency Communications (CSEC) rule,
1 TAC §252.6, concerning Wireless Service Fee Proportional Distri-
bution, the proposed alocations are being provided to all affected 9-
1-1 jurisdictions for review and comment. If there are questions or
requests for changes to the proposed allocations, those must be re-
ceived by the CSEC no later than 11:00 AM, CST, November 26, 2007.
For a copy of the proposed allocations please contact the CSEC at
csecinfo@csec.state.tx.us.

Comments, questions, and requests should be e-mailed to Brian
Millington at brian.millington@csec.state.tx.us; or by fax at (512)
305-6937. Hearing and speech impaired with text telephones (TTY)
may contact the CSEC at (512) 305-6925.

The CSEC anticipates presenting the proposed all ocations to the Com-
mission for approval at its November 28, 2007, open meeting.
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Commission on State Emergency Communications
Wireless Emergency Service Fee Distribution Worksheet
For Use from November 10, 2007 - November 9, 2008 ‘

PROPOSED VERSION#1 4 _
Gross District & HRC Adjustments Adjusted Distribution
Population Name Population Population Percentage
Atascosa 42,414 42,414
Bandera 19,773 ' 19,773
Frio 16,323 16,323
Gillespie 24,083 24,083
Karnes 15,408 15,408
Kendall 30,547 30,547
Wilson 39,142 39,142
AACOG Total 187,690 187,690 0.7984%
Bowie 93,286 93,286
Cass 30,567 30,567
Delta 5,267 : 5,267
Franklin 10,270 10,270
Hopkins 33,910 33,910
Lamar 49,787 49,787
Morris 13,155 13,155
Red River 13,972 13,972
Titus 30,191 30,191
ATCOG Total 280,405 280,405 1.1928%
Burleson 18,101 18,101
Grimes 24,802 24,802
Leon 16,218 16,218
Madison 13,534 13,5634
Robertson 16,171 16,171
Washington 32,181 32,181
BVDC Total 121,007 121,007 0.5148%
Bastrop 71,726 71,726
Blanco 9,383 9,383
Burnet 40,642 40,642
Caldwell 35,562 35,562
Fayette 23,763 23,763
Hays 133,913 133,913
Lee 16,798 16,798
Llano 18,948 18,948
Travis 928,037 928,037
Williamson 349,982 349,982
CAPCO Total 1,628,754 1,628,754 6.9286%

Data Source: July 1, 2006 Population Estimates from the Texas State Data Center/Office of the State Demographer Web Site
Address: http://txsdc.utsa.edu/tpepp/txpopest.php.
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Commission on State Emergency Communications
Wireless Emergency Service Fee Distribution Worksheet
For Use fi November 10, 2007 - Nov , 2008

Gross District & HRC Adjustments Adjusted Distribution

Population Name Population Population Percentage

Bell 269,073 269,073
Coryell 76,007 76,007
Hamilton 8,480 8,480
Lampasas 20,461 20,461
Milam 25,618 25,618
Mills 5,240 5,240
San Saba 6,102 6,102 ‘
CTCOG Total 410,981 410,981 1.7483%
Aransas 24,900 24,900
Bee 33,207 ) 33,207
Brooks 7,729 7,729
Duval 12,600 12,600
Jim Wells 41,102 41,102
Kenedy 392 392
Kleberg 30,415 30,415
Live Oak 12,061 12,061
McMullen 863 863
Nueces 318,651 Corpus Christi (283,700) 34,951
Refugio 7,497 7,497
San Patricio 69,477 Portland (15,957)

Aransas Pass (8,767) 44,753
CBCOG Total 558,894 250,470 1.0655%
Coke 3,897 3,897
Concho 3,801 3,801
Crockett 3,986 3,986
Irion 1,748 1,748
Kimble 4,612 4,612
McCulloch 8,113 8,113
Mason 3,719 3,719
Menard 2,297 2,297
Reagan 3,041 3,041
Schleicher 2,91 < 2,91
Sterling 1,223 1,223
Sutton 4,205 4,205
Tom Green 103,123 103,123
CVCOG Total 146,676 146,676 0.6239%

Data Source: July 1, 2006 Population Estimates from the Texas State Data Center/Office of the State Demographer. Web Site
Address: http://txsdc.utsa.edu/tpepp/txpopest.php.
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Commission on State Emergency Communications
Wireless Emergency Service Fee Distribution Worksheet
For Use from November 10, 2 - November 9, 2008

ERSION #
Gross District & HRC Adjustments Adjusted Distribution

Population Name Population Population Percentage

Angelina 82,424 ’ 82,424
Houston 23,630 23,630
Jasper 34,863 34,863
Nacogdoches 62,867 62,867
Newton 14,338 14,338
Polk 46,349 46,349
Sabine 10,449 10,449
San Augustine 9,217 9,217
San Jacinto 24,739 24,739
Shelby 25,687 25,687
Trinity 14,247 . 14,247
Tyler 21,042 21,042
DETCOG Total 369,852 369,852 1.5733%
Anderson 56,202 56,202
Camp 12,706 12,706
Cherokee 48,320 Reklaw (357) 47,963
Gregg 117,743  Kilgore (12,022)

Longview (76,918) 28,803
Marion 10,880 10,880
Panola 23,225 Tatum (1,168) 22,057
Rains 10,645 10,645
Upshur 37,379 37,379
Van Zandt 51,827 51,827
Wood 41,661 41,661
ETCOG Total 410,588 320,123 1.3618%
De Witt 20,432 20,432
Goliad 7,195 7,195
Gonzales 19,256 19,256
Jackson 14,559 14,559
Lavaca 19,368 19,368
Victoria 86,334 86,334
GCRPC Total 167,144 167,144 0.7110%
Bosque 18,272 18,272
Falls : 18,035 18,035
Freestone 19,381 19,381
Hill 34,886 34,886

Data Source: July 1, 2006 Population Estimates from the Texas State Data Center/Office of the State Demographer. Web Site
Address: http://txsdc.utsa.edu/tpepp/txpopest.php.
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Commission on State Emergency Communications
Wireless Emergency Service Fee Distribution Worksheet
For Use from November 10, 2007 - November 9, 2008

Gross District & HRC Adjustments Adjusted Distribution
Population Name Population Population Percentage

Limestone 22,378 22,378

HOTCOG Total 112,952 112,952 0.4805%
Brazoria 286,773 Pearland (67,594) 219,179

Chambers 32,383 32,383

Colorado 21,629 21,629

Liberty 77,176 77,176

Matagorda 37,063 37,063

Walker 64,026 64,026

Waller 38,475 Waller (2,310) 36,165

Wharton 42,252 42252

HGAC Total 599,777 529,873 2.2540%
Hidalgo 708,235 708,235

Willacy 20,884 20,884

LRGVDC Total 729,119 729,119 3.1016%
Dimmit 10,033 10,033

Edwards 1,923 1,923

Kinney 3,327 3,327

La Salle 5,914 5,914

Maverick 52,162 52,162

Real 3,295 3,295

Uvalde 25,719 25,719

Val Verde 47,362 47,362

Zavala 11,694 11,694

MRGDC Total 161,429 161,429 0.6867%
Archer 9,065 9,065

Baylor 4,041 4,041

Clay 11,161 11,161

Cottle 1,627 1,627

Foard 1,493 1,493

Hardeman 4,436 4,436

Jack 8,844 . 8,844

Montague 19,773 19,773

Young 18,067 18,067

NRPC Total 78,507 78,507 0.3340%
Collin 696,306 Dallas (45,323)

Frisco 26,400

Data Source: July 1, 2006 Population Estimates from the Texas State Data Center/Office of the State Demographer. Web Site
Address: http://txsdc.utsa.edu/tpepp/txpopest.php.
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Commission on State Emergency Communications
Wireless Emergency Service Fee Distribution Worksheet
For Use from November 10, 2007 - November 9, 2008

Gross District & HRC Adjustments Adjusted Distribution

Population Name Population Population Percentage

Garland (155)

Plano (261,428)

Richardson (24,719)

Wylie (32,579) 358,502
Dallas Balch Springs 20,596

Cockrell Hill 4,398

Sachse 14,077

Seagoville 12,185

Wilmer 3,705 54,961
Ellis 139,104 Cedar Hill (249)

Ennis (20,175)

Glenn Heights (1,883)

Grand Prairie -

Mansfield (106)

Ovilla 343 117,034
Erath 34,308 34,308
Hood 49,058 49,058
Hunt 83,050 83,050
Johnson 150,981 Burleson (27,023)

Mansfield (1,071) 122,887
Kaufman 93,807 Combine 1,302 95,109
Navarro 48,715 48,715
Palo Pinto 28,038 28,038
Parker 106,811  Azle (1,746) 105,065
Rockwall 69,658 Dallas (20)

Rowlett (7,345)

Wylie (881) 61,412
Somervell 7,979 7,979
Wise 56,495 56,495
NCTCOG Total 1,564,310 1,222,613 5.2009%
Andrews 13,154 13,154
Borden 710 710
Crane 3,854 3,854
Dawson 14,192 14,192
Gaines 15,122 15,122
Glasscock 1,241 1,241
Loving ' 60 60
Martin 4,820 4,820

Data Source: July 1, 2006 Population Estimates from the Texas State Data Center/Office of the State Demographer. Web Site
Address: http://txsdc.utsa.edu/tpepp/txpopest.php.
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Commission on State Emergency Communications
Wireless Emergency Service Fee Distribution Worksheet
For Use from November 10, 2007 - November 9, 2008

= PROPOSED VERSION#1 =

Gross District & HRC Adjustments Adjusted Distribution

Population Name Population Population Percentage
Pecos 16,422 16,422
Reeves 11,606 11,606
Terrell 1,006 1,006
Upton 3,169 3,169
Ward 10,369 10,369
Winkler 6,805 6,805
PBRPC Total 102,530 102,530 0.4362%
Armstrong 2,170 2,170
Briscoe 1,673 1,573
Carson 6,497 6,497
Castro 7,554 . 7,554
Childress 7,728 7,728
Collingsworth 2,933 2,933
Dallam 6,244 6,244
Deaf Smith 18,640 18,640
Donley 3,907 3,907
Gray 22,437 22,437
Hall 3,660 3,660
Hansford 5,119 5,119
Hartley 5,520 5,520
Hemphill 3,438 3,438
Hutchinson 22,739 22,739
Lipscomb 3,146 3,146
Moore 19,944 19,944
Ochiltree 9,300 9,300
Oldham 2,200 2,200
Parmer 9,788 9,788
Roberts 860 860
Sherman 3,108 3,108
Swisher 8,097 8,097
Wheeler 5,069 5,069
PRPC Total 181,671 181,671 0.7728%
Brewster 9,231 9,231
Culberson 2,646 2,646
Hudspeth 3,483 3,483
Jeff Davis 2,486 2,486
Presidio 8,105 8,105

Data Source: July 1, 2006 Population Estimates from the Texas State Data Center/Office of the State Demographer. Web Site
Address: http://txsdc.utsa.edu/tpepp/txpopest.php.
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Commission on State Emergency Communications
Wireless Emergency Service Fee Distribution Worksheet
F from November 10, 2007 - November 9, 2008

PROPOSEI L
Gross District & HRC Adjustments Adjusted Distribution
Population Name Population Population Percentage
RGCOG Total 25,951 25,951 0.1104%
Hardin 50,419 50,419
Jefferson 245,922 245,922
Orange 84,026 84,026
SETRPC Total 380,367 380,367 1.6180%
Bailey 6,514 6,514
Cochran 3,590 3,590
Crosby 6,611 6,611
Dickens 2,699 2,699
Floyd 7,263 7,263
Garza 5,075 5,075
Hale 35,921  Abernathy (2,767)
Plainview (21,856) 11,298
Hockley 22,352 22,352
Kent 815 815
King 359 359
Lamb 14,640 14,6<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>